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A DIGEST 

OP 

THE HIGH COURT REPORTS. 

18G2-1000, 

AN'D OF 

THE PRIYI CODNOIL REPORTS OF APPEALS FROM INDIA, 

183G-1909. 


D - 

DACOITY. 

Ste ClUBQE— ALTESATtON OB AME5P> 
MEhT 07 COASOE. 

I. Ii. B. 17 Som. S6& 
Ste CuAsoG TO Jtnir — S pecul Cases-~ 
DAConr . I. It. B. 26 Cale. 711 
2 O, W.ir. 369 
Set EnDESCB , . 13 O. W. IT. 691 

See EviDEycE— .C bimikal Cases— D nyo 
DECLABATioys . 1. It. B. 25 Bom. 45 
See JoBisDiotiox of CROtiyAt Comer 
— OrrENCES coMurrtED ostT PAKrtt 
iH oiTE Disthict — Dacoity. 

I. Ii. B. I Bom. 60 

I, L. E. 9 All. 6S3 
See Fekai. Code . I. 1j. B. 28 AIL 404 
See RioTcto . E It. B. 15 AIL 22 
See Stolen Peopebtt. 

1. Ii. B, 29 AIL 138 
See YVeipfino . I. Ii. B. 25 Bom. 712 

L Befinitioii of — Plimder. Tbe 

definition of dacoit/ in th® Penal Code is so wide 
as to extend to wLat would have been treated as 
cases of plunder under the old law. Qpeen v. 
Khotbat Ally Beo . . 3 W, K. Cr. 60 

2. ElemenU of of- 

fence. In a case of dacoity, the Judge should 
direct the jury to convict only if they find that sU 
the prisoners had the intention of causing wrongful 
loss to the prosecutor or wrongful gain to them* 
selves. QuxEJf r. Bososialy Gbose 

BT. B. 1864. Cr. 8 

3. House-Breaking by sight. 

Eire men atined were discovered committing an act 
of bouse'breaking by^night One of the party waa 

VOL. n. 


BACOBTY— confi. 

Engaged in cuttiog a bole through the wall, while 


tVA» . . . ’ "W. B. 1884, Or. 89 

4. Participators in dacoity—. 

Ptrtone f<mni in potsesston of property. YVbea 
persona are found within six hours oi the commis- 
sion of a dacoity with portions of the plundered 

I 

3 Vv . ±t. <..r. aO 

QiTEEN V Motee Jolaba • 6 "W. E. Cr. 60 

6.' Taking away produce is. 

good faith under colour of right. YVhere the 
offence that was alleged to have been committed 
consisted of acts done under a cla im of right in good 
faith entertained hy the aocused, however erro- 
neously, a criminal charge cannot be sustained. 


, ‘ 3 Mad. 254 

6. Bobbery with violence— 

Penal Code, a. 395 — Causing fear of hurt. YVhen 
a body of men attack and plunder a house, the mere 


BufiScient, for the application of the section, that tho 
robbers cause or attempt to cause the fear^'^of 

5 E 
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instant hurt or of instant wronpful n-ittaint. 
Qoeen t’. Kissoree Pater . 7 Or. 35 

7, Assembly for purpose of 

committing dacolty — AdmiMion. Case of^ an 


,7 W. H. Cr. «•/ 

^8. fGang of dacoits— JVnnf 'Cofi', 

^*400. It b neecusarj', in ortl'r to establish a 
cli'arEo under s. 400, Penal Code, liiat the prowu- 


9. Habitual commission of 

daeoity and robbery— Pmal Codf, a 400.^ To 


iC. 

Set JUsKuiu PASI t’. QuEEv-EurnEss 
I. L. II. 27 Calc. 139 

10. Forcible remoral of cows 

"by Hindus from the possession of Maho* 
medans— Penal Code, a 395 —Bwliny. IVbcro a 
large body of Hindus, acting in concert and ap- 
parently under the influence of rchgioUA feeling, 
attacked certain Slahomedans who were dneing 
cattle along a public road and forcibly depnved 
them of the possession of such cattle under circum- 
stances which did not indicate any intention of sub- 
sequently TcstonngBuch cattle to their lawful own- 
ers ; — Held, that the oSence of which the Hindus 
were guilty was dacoity under a. 39.» of the Indian 
Penal Code, and not merely not. OuEE’^-EwntEss 
V Ram Baran . . I. L. B. 16 All. 299 

IL Dacoity with murder — Penal 

Code (/tee XLV of 1860), aa 395 and 396—Faeta 
ttfeasiry ti conaldu'e the ofjen'e- In order to 


where ce^in persons were shown to have been 
. concerned in a dacoitv in the course of which murder 


nua, mat tne accused could not properly be con- 


DACOITY-conW. 

victod under h. 396, but only under a. 393, of the 
Penal Code. QcEEV-EHrp.ESi r. Uurao Sivan 
I. D. n.10 AIL 437 

12. Dico’I'j vith 

murder — Vennl Code {Act XLV of ISOO). at. 395, 
390 — Injredientt ntettmry to conititute the offence 
—Cnueinj of death or hurt, etc., not for the jturpoie 
of fommiltin'} ihejl. The first essence of an oUcnee 
under *. 396 of the Penal Code b that the dicoUy 
is the joint act of the persons coiiccme<i, and the 
i-econd tHsciice of the ofTence is that the murder 
ir committed in the coune of the commission 
of the dacoity in question. The essence ot the 
offence of robbery iniolrcd in the offences uniier 
rs. 3ft*« and 3915 h that the offender for the end 
of committing theft or carrying away or attempting 
to cany away proi>erties obtameil by theft, rolun- 
tnnlv causes or attempts to cause to any person 
I death, or liurl. or wrongful nstramt, or fear of 
I instanldealhorof instant hurt or of instant wrong. 

I fill restraint. When several persons are found to 
base attacked and assaulted some other person or 
l>crsons, not for the puqioso of carrying out the ob- 
I jeet of looting property, but quite independently 
of it, tbo main clement which constitutes the 
1 offence under a. 39', read with s 39'S, Indian 
Penal Code, is wantinSi and there canIionncon« 

I nclion of the Dtc»i«ed for that offence Kieq. 
JbirnRor. r. 'MATnrr.A Tiusor. (1001) 

e C. W. H. 72 

18, Dacoity in tho oourBO of 

which murder is committed— Penof Code 
{Act XLV of 1S60), t. 39C — Facit neeeaiari/ to 
eitnlUah the offence. Mlicn in the commission of a 
dacoity murtlcr is committed, it matters not s. hether 
the particular dacoit charged under a. 300 of Act 
XliV of 1300 was \n“ide the house where the dacoity 
b comxDittcil or outside the house, or whether the 
murder was committed inside or outside the house so 
long only as the munler was committetl m the com- 
inbsiOQ of that dacoity. Qiieen-Emprcii v. Vmrao 
Sinjh, 1. L R. 16 All 437, distinguished. Quees- 
EwcBrsa v. Teja . . I. L. B, 17 All. 86 

14. Using deadly weapon In 

dacoity or robbery — Penal Code (Act XLV 
of IS69), a 397. A conviction, under s 397 of 
the Penal Code, of using a deadly weapon whUst 
engaged in the commission of robbery or daeoity 
IS equally good, whether the number of thieves 
be five or under. Queen u Dwarka Aheer 

2 "W. R. Cr. 49 

16. Commission of grievous 

hurt in the course of a dacoity — Penal Code 
{Act XLV of ISOO). as 397, 34— Person liable 
vnder a 34, liable also under a 397. field, that 
the words “ such offender m s 397 of the Indian 
Penal Coda include any person taking part in the 
dacoity who, though he may not himself have struck 
the blow causing the grievous hurt, b nevertheless 
liable for tho act by reason of s. 3t of the Code 
Queen-Empress i> _JlAnABm Tiwari 

I. Ii 11.21 Ail 283 
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18. Attempt— Pen'll Codt {Act 

XLV of ISr,0). «j. 397, Sll—Altcjnft to eommil 
^/leoily — Uce of arm-i in endeavouring to effect 
escape — Convtchon under ufiat teelion to be recorded. 
Where several persons wero found cnde.aTounng to 
break into a house, and some of them, bemg 
armed, used violence, but only in attempting to 
escape being arrested : Held, that they could not 
properly bo convicted under s. 307, read with 
a. 611, oftho Indian Penal Code. Queen v Koonee, 
7 IT. It. Cr. iS, referred to QuEEV-EifPRESS r. 
Bejji (1900) . . . L Ii. R. 23 AIL 78 

17. Penal Code {Act 

XLV of 1360), a. 402 — Assembling for the purpose 
cf eommiUinj dacaiUj — Et’idenee. Several persons 
vrere found at II o'clock at night on a road 
just outside the city of Agra, all carrying 
arms (guns and swords) concealed under their 
clothes None of them had a liccnso to carry 
arms, and none of them could give any reason* 
able explanation of his presence at tha spot 
under the particular circumstances field, that 
these persons were rightly convicted under a. 
402 of the Indian Penal Codo of assembling 
together with intent to commit dacoity. The 
Deputy Legal Jlemembraneer v. Karuna Bats, 
iobi, I. L. B. 22 Calc. lOi; Dolmaland Barn ▼. 
Oharuam Ram, I. L. R. 22 Cole. 301 ; and Queen* 
Empress t. Papa Sani, I. L. R 23 ilac. 159, refer, 
red to. Qu£es.E}i?se 3S V. OnoLir (19001 

L L. B. 23 All 124 
18. I. — Foeseasioa of stolen pro- 

perty— Penal Code (Aef XLV of I860), ss. 39S, 
ill^Charges of dacoily and receiving elolen 
properly— Charge to jury— Possession of stolen 
property — ilhdirection On the trial of an 

accused before a Judge and jury at a Court of 
Session, for dacoity and rccemng stolen pro. 
petty, the Judge, m his charge to the )uiy, 
directed them that the fact of a stolen shirt 


uu appeal, iiuk ims Has a luisuitecuon. 
Whether the possession of the stolen projicrty was 
recent enough to warrant a conviction for the 
substantive offence was a matter entirely for the 
jury, and should not have been put to them in tho 
po'-itive way which the Judge adopted. Gi72ZAi.a 
Ilastmair v Emperor (1902) 

_ I. Ii. B. 28 Mad. 407 

HAJIAQE. 


— Bpeclal— 

See Jdbisdictios or Civil Coobt — 
Public Wats, obstbuctios or. 

See RiaBT op Suit — Oestruciios to 
Public Hiohwat. 


threatened— , 

See iNJuxenos— S pecial Cases— Ob- 
STBCCriOX OB IhJUBT TO RlOBTS OF 
Peopeett . I. Ii. E. 24 Calc. 200 
VOL. n. 


DAMAGE— roaeZi. 

to premises let. 

See Lisdlori) and Texaxt— Disuob 
TO Peesiises let. 


DAMAGES. 


Cot, 


1. Suits for DiMioEs — 

(а) RRniciiorCo;fTRiCT . . 3070 

(б) Tort 30S1 

2. Messure asd Assessment op Da- 

MAOES— 

(fl) BBEICII OF CoSTRSCP . . 3099 

(6) Tort 3118 

3 Ueuotexess OF Dimaoes . . 3128 

4. RestSutts, Daslioes DT . 3132 


See Account . I. D. B, 20 Bom. 107 
See Admie-ilty or VlcE-AouiRiLTY 
JuRisDicTiox I. It. B. 20 Calc. 402 
iSre Assiosmext I. Ii. B. 38 Calc. 845 
See Bexoal Texaxot Act. s. 08. 

9 C. W. N. 122 

See Cabeiers axd Caebiers Act, s. C. 
See Cause of Action. 

10 C. W. N. 107 
See Civil Peoceduee Code, 1882, s 424. 

I.I1.B. 26A1L 220 
See Cirn, Peocedube Code. 1882. ss. 
6 C8, 623 . I. L.B. 31 Bom. 881; 

L. B. 84 I. A. 116 
See CoxTBACT— B reach of Coxtract 

0 0. W. IT. 147 
I. h. B. 35 Calc. 883 
See CoxTRACT Act, 1872, ss. 23, 27. 

1. L. E. 20 Bom. 107 
See CoNTKACT Act, 1872, s. 73. 

I. li. B. 32 Bom. 185 
See CoxTEACT Act (IX or 1872). 

L D B. 30 Calc. 865 
See Costs — Special Cases — Divorce. 

I. L. B. 28 Calc. 84 
^eeDEFANUTiox I. Jj. B, 28 Calc. 784 
See Easemzxt . I. Ii. B. 35 Calc. 661 
iSeeEviDExcE . . 13 O. W. IT. 501 

Su HuxDi . . 0 O. VT. IT. 841 

See IXTESEST — DlilAGES, 

See Judicial Opficees, luhilitv of. 
See Judicial Officees’ Pkotectiox Act 
( 1906) . . I. D. R. 30 Bom. 241 

See JuBisDicTiox 1. L. E. 32 Calc. 602 
«See JUBISDICTIOX op Civil Court- 
Abuse, Defamatiox, axd Slaxdeb. 
See Lease . I. L. B. 33 Calc. 203 

5e2 
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SceL^SDLor-D a>h 

9 C. vr. N. 00 
12 C. W. N. 1050 
See Li'irfATios Act. 1877, ScH. II, Art^ 
23, 2t. 29, 30, 32, 30, 39. 40, 42, 48 
AKD 40. 

See LntiTATios Act, 1877, Sen. II. 

Art. 120 . . 6 C. "W. IT. 350 

Su 1I1LIC10C3 Pr.03ECCTIQV. 

12 C. yr. N. 817 

See llASTEB ASD Sep.vaSt. 

See IIeste Pr.orn3 — A'^sessmest ih 
Execttios, aso Setts top. Mesve 
P p.opira . 1. i. E. 28 Calc. 540 
See 3IisJoi>*iiER I. It. E. 20 Bom. 250 
See JJECtJorscE . 1. It. E 24 MaO. 30 
L It. E. 33 Bom. 393 
See Kci5A>'cn . . 0 C. W. N. 612 

1. It. E. 32 Calc. 697 
1,1. E. 31 All. 444 
SeeOyra or Ppoop— D ^inots. 

See Opitjk Act, s. 0. 

I.Ii,E. 24 Calc.C0l 
See Ouon Bent Act. 

I. It. E. 26 AIL 290 

SeePoiJCE Act, ISOl, s. 43 

I, It. E. 26 AU. 220 


See PtietcJPAL Ajfo AersT— ArritORiTv 
OP AflEjrrs . I. It, E. 30 Calc. 207 
See Railwav Cowi«y 

I. L. E. 27 Bom. 344 
I. It. R 30 Calc. 819 
See Ratlwavs Act. 

1. 1.. E. 33 Bom. 703 
See Slaitper . I. It. E. 28 Calc. 562 


DAMAGES— fonfrf. 

— — asscBsment of — 

See CoxrrarT . I. D. E, 30 Cole. 354 
S«I,iBrL . ED. E. 30 Calc. 883 
SfsJLiLicJors ProsEciTioN. 

L It. E. 30 Calc. 278 

measure of, when raiyat dispos- 

sea— 

See ilE«:eE Pr.oms — 3Iode op A'sess- 
vrvr AND Cautlatiox. 

0 C. 17. W. 732 

non-llabllity of banian for — 

See Lips . I. D. E, 30 Calc, 937 

special — 

See Rioiit of Scit — ODST rrcriox op 

PcBUC riiciiWAY . 6 C. W. IT. 285 

BUit for — 

See'CONTrucT— Ur.EAat or CojrnLvcT. 

See CoNTTACT , L It. E. 32 Calc. 96 
See CftiviSAL PrecEiirRE Conr, a 14S. 

0 C. “W. W. 862 
See Depamatios . E It. B. 34 Calc. 48 
See LiNDLORP AsnTrsiNT 

E D.E.34Cale.45B 
See Mrsiciriinv 1. E. E. 31 Bom. 37 
See KtouQEifCE . L E.^E.,3l Bom..881 
See ReawAT Coupasy 

1. E. E. 29 AIL 228 

See Sort por Costs. 

E It. E. 32 Calc. 429 

1. SUITS FOR DAM-^GES. 


See Shall Cause Cocet— Mopossil— 
JmispiCTios — D ahaoes. 

See Shall C.ause Court, ^lorossit — 
JoEiSDictios — G oternsiext, sorra 

AOAWST . I. L. R. 17 Calc. 20l 
I. L. E. 18 Mad- 3»5 
See Small Cause Court, Presipekcy 
Tottn-s — J uRispictioy — D amages for 
Breach op Coktract. 

I E. E. 19 Mad. 304 
See Special or Secosp Atpeal— Small 
Cause Court Suits — ^Damaoes, 
SceToET . . 30 O. W. IT. 724 

12 C. W. N. 973 
I. E. E. 36 Calc. 1021 
See Venpor amp Purchaser — 

Breach op Contract. 

7 C W. K. 905 
Invalid Sales — Purchaser wrw 
KKOWLEDOB OF LIABILITY TO 
Partition . 1. 1,, H. 28 Bom. 610 


{«) Breach op Contract. 

3 , Breacb of contract to pnt 

lessee in possession. A euit will be for damages 
sustained by a lessee by his lessor’s breach of coa- 
tiact to put him in po«aession of a portion of the 
property of which he jranted the lease. Pireev- 
ozE SiHQH V. Ahmed Hossein . 7 ‘W. B. 22 

2. Ziabihly to repay 

5 ’ Defendants 

• Os a lease of 

to a zamln> 

.... . Government, 

but wure at the tune under temporary settlement 
with the defendants. Subsequently defendants 
sold their samindan to a third party, reserving 
to themselves the chur. Ultimately it was ordered 
by the Commissioner of Revenue that the churs 
should be settled, not with defendants, but with 




( 3075 ) 


DIGEST OF a\SES. 


( 3076 ) 


DAMAGES— fonM. 

1. SUITS FOR DAMAGES— eoftJi. 

(a\ BEEACn or CosTOiCT— 

ilfM, Ibit H WM the dcty the dcfcndMit* to l*kc 
Blcps to c»U in qnwtion the dcei*ion o( the Coo- 
tti*sioncr. and that their inanatrer’a adim«s5on *I 
their liability to repay the premium «ith interest 
put an end to any elaim fotdunspea for the on- 
guiil breach of contract, and con«titutcd a fresh 
cause of action from which limitation ran. Br.oJO 
Xath PaCI. CnoTcDitnv r UiMOta Soomicrce 

Doaau 16W.n,298 

3. Suit by partner of l«9seo for 

Dle^'l ejectmont wperQ he tvna not a party 
to toe contract of lease. \t*herc a person be- 
comes surety for the due performanee by the lessee 
of the obhgations contained in a loa«e for a term 
of ycara, and afterwards became a t^artner with the 
lessee, and the lessor ejected the lessee before the 
exinration of the lei'C : — //fW, that a suit would be 
br the surety for damages an*iitg from the illegal 
cjectmeot, aUhough the surety was not a party to 
tho oncinal contract with tbe lessor. Bcnr.opa 
Kart Env e. Rea Tesvoo Bose 

7 W. n. P. C. 61 
8c- Bcsoittym Bov e. Atcs Mpn-joorei: 
DassTAB ... 4 Moo 1. A. 

4. Tenant’e right to compensa- 

•tlon for ©vietlon— Acjuirihoa of land. Gor- 
emmeut took for pubbo purposes a ijuant ity of land, 
■which included four cottaha leased by M to plaint- 
iSasthesiteofan iron foundry, proceedings with 
a view to compensation were duly laid, pursuant 
to Act VI of 18'»7, and tbo arbitrators awarded a 
sum lor tho whole land and premises, oi which sum 
they gave pUintiS a email part, and tbe rest to Jf. 
PLiintiff, who did not appear before the arbitratois. 
brought a suit to reimburse lumscU for loss sus- 


5. — Neglect of tenants to pay- 

road ceBs or public works cess — Benj. Act A 
of mi. ». 25— Benj. Act Ylll o) nt% a. 41. 
Tenants are liahlo in damages for neglect to pay 
road and public works cesses. S»noD* Pitosap 
CA1.COOI.Y r PnosDJixo Coomah 

I. li. H. 8 Calc, 290 i 10 O. Ii. K. 223 

0. — Breach of contract in coin. 

pleting purchase — £ante4l-m<)nfy, right fo re- 
cover. D contracted to sell to P a piece of land for 
R4,500, of which he receired R700 as esniest* 
money. A contract srss drawn up, by which D 
agreed to execute and regi-^er a bill of sale, and 
dcpo'it a part (Rl.SOOJ o! the price, and P was to 
execute a bond for B2,000, to bear Intorrst con- 
ditioned for tbe payment of that sum by a fixed 
date, the transaction to be completed wlthm a 
specified period. D was ready and willmg to* 


DAMAGES— *onfi. 

SUITS FOR DAMAGES— fonll. 

(.i) Bacicn or Co.vriaCT —conf/.^ 

E rrfonn his part of the contract by the time named, 
ut finding that /• would not complete the pur- 
chaw?, but dcmsndcil back the earnest. money, 
be soil the projicrty to * thinl ivarty for I\3,SW. 
V then euwl to rrcocer the earnest-money and 
damages, fltld, that P was bound to show that 
the circum<lancf.4 were *uch to piTc him an 
equitable right to have back the t-amest-tnoncy, 
and that, had it not Iwn deposited, D could hare 
juatly au«l for damacM to the extent of the lo«s 
incurrcti by the second s.ale, and therefore P was 
not cntitloil to recover the R700. Rucoouar 
Roy Ciioivonni t DECEsDr.ostn.aiv Rov 

16 "W. R- 41 

7. Contract for sale of Immovo- 

I able property— Breirh of iiu-h eontraet — 
Damogcj — Co'fi of fiof-^TiHe to be tnoJe by trndor. 
' On the Stii October ISSt, (he defendant, who was 
cxecuinx of one .)/, controctwl to sell to tho pl.amt* 
iff A hou'c in Bombay for n5,351 5 the contract 
to Ik? complcteil within two months. The plaintiff 
paid RotiO as cAmcst-moncy at the elate of the con» 
tract, and the remainder of the purchase-money 

..... I . 1 ,1.. * .1 . conveyance. 

■ • the plaint* 

nt for tho 

(iiic-uta.'iH, III oiuei liiHi liio cuni^anco tolglit bo 
prepared ; and on the Cth December, tho defendant 
through her soheitors rephed that she was toady 
and willing to execute the eonveyance, b-at could 
not find the t'ltlc-derds The pliintiQ’s solicitor 
then requested to bo fumUhed with an abstract 
ot title, or a statement ol the delendant's title to tho 
hou«c, and then they would consider what could 
be done. 2?o reply to this letter being received, 
they wrote again on tho 10th December 1834, 
stating that tho time for completing tho contract 
bad expirc<l ; and giving form^ notice that, if the 
detendaut did not send tho abstract or statement 
of title within two days, proceedings would bo 
taken to compel siwcifio performance and to 
recover damages. In reply to this letter, tho de- 
fendant’s solicitors wrote on tho 11th December 


BtructedtoBtato that tho property' was mortgaged to 
Jf (of whoso will tho defendant was executrix) 
and one K ; that Jl had agreed to convoy tho pro- 
perty m question to tho defendant ; and that tho 
deed of conveyance was being prepared They 
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DAMA(lES-<on»J. 

1. SUITS FOR UAlIAOES-ronlrf. 

(a) lEEAcn OP Contract — tonW. 

to take tLo mero convcj-anco oflffed, but U tho 
defendant woiild depo'it tho purtha«e-inoney in 
n bank in the joint namc^ of tlie jiiamtiH awl dc- 


ponsible for loss ond costa iticurretl by the dtfay. 
Further corrcspondcnco ensued, and & amt was 
filed on the SOthTchruary ISW prayinpfotapccific 
perfortnanec and RSOO damages, or that tho de- 
fendant eiionld pay to the plamtifl tho aum 
of It2,500 damages, and refund the ItSOO earnest- 
money. It subsequently transjiirwl that tho 
title-deeds were mlh K, tho co-tnortgagee, and 
they were set forth in the defendant'a affidarit 
of documents filed in July 1881. Tlio dclendant, 
after tho suit was filed, aold the property to ono 
J, and K, the eo-oortgapec, joined in tho eon. 
Toyaneo to him. If tW, that tho case sea* Roremed 
by Fiurertu v. Thornhtfl, 2 ir. PI. 1070, and ifoin 
▼. FolhirgiU, 7 Eny ‘t‘ Tr. Ap- 2CS, and that tho 
plaintiS could notteeorcr damaces for the loss of 
hi* bargain. The defendant had offered to do all 
that lay in her power to carry out her contnet, 
and the case of Kn^dl t. FifcA, L. P. 4 Q B. 6S9, 
did not apply. PflAiiDEn SuNTiARJt v. Cassibsi 

“ I, t,. R. U Bom. 272 

8. . - - — Rights of renter of abkari 
faxTC^—Madrat AhlaTt Act {iladrai Act III of 
1S64), I. C — Pl^ht of Colhclor to float ahopa fa- 
eluded in the renter’s confmet — C<47ector*a enfers 
modified hi/ Bcxird of Pnenve. Tho ptsinliCf rented 
from GoTomment an abkan farm, on terms which 
Teserred certain powers of control to tho Collector, 
and obtained a license under the Abkari Act. 

TT. t 3 * 1 .. .t „• ,1 - . 


the Collector’s orders were not m excess of the 
powers reserved to him under the contract, and 
that they had not been issued arbitrarily or other- 
wise than in good faith. In a suit for breach of 
contract and for damages occasioned to the plaint- 
iff by the«6 orders :-~Bdd the plaintiff was not 
entitUd to recover Sechetahy op State pou 
iHDiA V. CnoYi . . l.li.It.l4Mad.82 

®. — Breacii of covenants for tttte 

~rolunlanj stiilcment^Conaideration. Though, 
under the English law, damages may be recovered 
for breach of covenants for title contauied in a 
voluntary eeUlemcnt of such a character as to be 
ineffectual without the assistance of a Court of 
equity, and which assistance a Court of equity 
would refuse to a volunteer, yet this depending 


CA2[IAORS — eonH. 

1. SU1T3 ror. DAMAGF^wenfd. 

('ll Breach op Costb-act— ecml /. 
on the principle of Englidi law, that a documint 
*cb 1«1 and deluered importA ron«iJcntion, which 
principle docs not hold as beiucen Ifirulu', it i9 
0 |wn to a ilcfcnilant to show that the jibinfiff i‘i 
auing on a contmet for which there was no conn* 
deration other than natuml loie and nffection/ 
trhieli cannot made tho ground of a puit 
for damages. Rajc IlALr v. KnisiiVArw Raai- 
cnAMiRA . . , I. L. Jl. 2 Dom. 273 

10. Refusal to deliver up child 

under order of Court— Ginl rrortdure Cede, 
JS59. r ISJ. S. ffi2, Act Vlff of IS-':'', only aji- 
pliwl to suits for damares for breach of contract, 
and dill not authonro dnmares for rtfu'a) of a 
mother to comply with an order of Court to deliver 
up her tlsnghtcr. RaJ Beqcai r Reza nn>.«riv 
* ■ [2-wr.R,76 

31. — — — . Omission to eao on bond 
pledged as Bccurity, //rid, that a nut will rot 
Iic for damages noairst the holder of a l*ond plitl'ied 
as security forhiA omiA«ion to sue on that bond 
within tho penod of limitation SIakckd Lael 
r. Raoiiopct Doas . . . 2 Agra 88 

12. Breacli of contract not to 

eoll to stranger— Co-s^arfra—KSprei'/fc peanf/y. 
Rhenoncof two co shaterA in a property aioLitcs 
ft secret encagement between them by stUing to a 
stranRer, tho other cannot claim a apeeifio ]|vcnalty, 
but has ilia remedy in an aotion for damage^. 
TOSOOOOK IIOSAEIX f. yitXJiiC 

Vr. R. 1864, 337 

13. — . Bale of estate on default of 

some co-sharers in payment of revenue 

Suit by ro-«harer for ifamn 7 M by ante at inadrijnate 
price, A suit will not lie between joint owners of 
an undivided estate for damages sustained by the 


I \v . H. 7a 

14. — Joint vndifidad 

proprittor—Co-ahartr. No amt for damages as 
Hetween iolnt owners on iindivirTivr _ 7, . 


15 . False representation— 

Breach of Contract — Husband signing bond for tctU 
fcitbout BUlhonly — Cauie of action. Where a 
husband wnlea and signs a bond in the name of 


. iwvv.it.249 
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DAMAGES— rtw/i. 

1 . SUITS FOB D.VMAOES— fonfi 
(a) BREicnorCosrnicT— «>"»■/. 

16. ITon^ttondaneo at fbaat 

after aecepting Invitation— for yr%tt of 
wnconiicrifd /•vi. lVr<on' acct’ptini; an in\il»tioi» 
to an entortainment at their nei{;hl>our’* hnuM* amt 
afterwards (ailing to attend cannot lie held Ualdc to 
a suit for dainace« for the pnec of the foo<i uneon* 
sumed on account of their ahsenee. KstAi llu.- 
mr. r. KYtMVDDi . . .S3 W. R, 417 

17 . Suit after criminal prose- 

ention — CAcafinj — I’ttum cf nioary Ay CrtmiNd/ 

Court as cowpcn»»ilio>i. IX'fend.ant, liaMni* con* 
tracted to sell two lioata to plaintiff for U**l, ir- 
eeived the consideration-nioney, hut did not deL\er 
the lyvits to the plMUtifl, who pro^eeutctl him for 
cheating in tho Criminal Court Iho JlagiNtrate 
convicted him of cheatmc, and onleml tho nionrj 
which had been ohtaineil hy it to he Tetunic<l to 
plaintiff rhmtifl then sued fii tho Small CaU'O 
Court for the value of the boats and for dimacea 
for non.deUvcry of the boats. Ufhl, that the amt 
would not he. Pr.om.an Tcwar r l»n* 

Nar\in Chose . . 18W. 11.247 

18. Agreement to purehaao— 

iVofiVe — A<jrtnntnt to yurthn^r — Fuilur* (otto *o In 
an agreement mado.b^ the defendant with the 


to do 80 they would sell tlio properiv pukus 
SiNon V. Honcmak Das (1002 ) 7 C, ‘W. N. 108 

10 . . Executory contract — .Vuiti- 

C\pali(ij — liombnr/ Dirtricl 3Iunictpol Ael AmepdmrnI 
Acl{Dom Act II of 28S4),i 30 — Drench of rxtevtcr^f 
contract — iJindiny cfiaracter In a suit for damaffca 
for breach of an cvecutory contract, it i* open to tho 
defendant to show that it is not binding on him 
inasmuch as it is not binding on tho plaintiff. 
AnurDABan MuNicipALiTi v. Solemakji lawAui 
( 1003 ) . I. Ia R. 87 Bom. 018 

20 . Proof— Proo/ of tnftTtority of 

qvaliUj — Ernminnliono/ samples from portions of 
bult — Method of ateertainvi'j damojes — Method 
eslablithed and reeoqntzrd in the trade. In a suit for 


DAMAOES-ce-aU. 

!. SUITS FOP. D.\>IAni:S-<on//. 

(a) BaEacij or Contract— coni f. 

fair number of aamples taken from dilTerrnt {xir. 
tiona of tho bulk is aiiniciont for tho j>u'|xv*o. In 
a caM’ of thia cIsm, K the m'‘th«l of a'certaln* 
mg damages app'ara to l>o vstabli<hei! ami re. 
vogmmi m the trade, tho phintiff iieeil not ahoir 
how ho fiaa dealt wilh the goixU debiinxl to him, 
and whether ho haa aiiffertai any and what lovi by 
tea«on of Ihogootls not Uung up to the warrantetl 
al.andanl. ItuiMHiOMorr f. KtiiAriET JrTK Com. 
riM 

1. 1* R. 28 Calc. 833 i a.c. 0 O, W. N. 405 

21. Continuous cause of action 

— Ayrrmcn/— /»Vs/nii«t of /nn/o— C'lui/nift Act (IX 
of IS7J). *s S3 and £7 — Trantfer of business 
toalnatltd Cottipaiii/ — fifjtct Held, that whether 
or not a Ilitrli Court in India could awanl 
dainagca in n'ajx'Ot of a continuing cau.u of action, 
up to tho dale of iN decree, subsequent suecKilie 
accniala of an obligation to cniitriluto to a fund 
could not bo treafixl a« falling witliin that dcAcrip- 
lion, and could not bo Awanieti in a suit where thoy 
had aeenied duo aub-iequently to its iiHtiiution. 
Fiitani *xa Co'irtjtv r. Tub Bombay Ick 
.Hi.NprirrrKtNrt Coxinsv (JPOti 

l.L.R. 2 D 33 om. 107 
33 . LlconBo to work In forest 

— Aiwrtycs, Awd for — Drench of contract — Con« 
sfrMrtion o/ foni/tirt — Verbal njreement, eontemjxira’ 
neons- /’’rirfrnff / 1 rt(f olJS72),ts. 91 and 02, proviio 
( 2 ) Ono of two defendnnfa In consideration of 
advances made to him by tho plaintiff for tho pui* 
jxipo of |*aying tho coat of obtaining tlio lease of a 
forest in <ho name of Ins son. tho other defendant, 
mado an agreement wilh tho plaintiff that " when 


stroction Iho agreement eontcmjilated the making 
of n rontrnct for working tho jorest only on tho 
return of the son and left all terms to ho then ar* 
rangnl : and tho plaintiff was entitled only to ru. 
corcry of tho ndvancea with Interest. An alleged 
contemporaneouH vcrlial arrangement afl to tho 


E L. R.'83 Oslo, on 
B.o. 0 O, W. N. 147 
L.R.ai I A. inn 

23 . CfttrlerB ^Conlrart la carry 

partly by rtver and partly by land—DInbitily 
of corner* — Damayes—Divitible ranlrfirt-~(>iir- 

\ Tiers Ad {III of jm), ss. 3 la £, S—Dmliraii 
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DAMAGES— conti. 

* 1. SUITS FOR DAMAGES— confl. 

(a) BbeaCq or Contract — con'W. 

Atl (/J) o/ 1S90, s. 75 — Exuftti artitlta — J/i#» 
daertplton o/ goodi In a suit for damagos for loss 
of goods earned partly in stearntra clone com* 
pany and partly by trains of another, tbo plaintiff 
failed to deelaro tho value and dcacriplion of 
tho goods as required under the provisions of t!io 
Gamers Act and tho Railways Act : — Uthl, that 
so far as the journey is by river, tho Steamer 
Company is entitled, as regards the acts of its 
agents and servants, to tbo protection afforded by 
the provisions of the Camera Act, and BO far as the 
journey is by rad, it is simdarly entitlwl to claim 
the protection afforded by the Railways Act. 
Le Conleur v. Tht Ziondon and SoutA-U'estern 
Roitieo)/ Company, L. R. 1 Q. B 51, and DaxenAale 
V. The Great Eastern Rail>eay Company, 3S L. J. Q. 
B. 137, referred to. Nar-aso Rai Aoarwau:.a r 
Rivers Steam Kavioatios Company. Lt>. (I007J 
EIaR. 34 Calc.4ie 

24. Wrongfiil dlemlasal— Z>a«i- 

ayei, «utl for — Calcuffa JIuntetpal Att {Deny 
III of 1890), ts IS, €3 to CS— Chairman, potter 
of, to appoint offieera on salartes below S200 — 
General Commi'CIee, annuel eanebon by— Ultra taret 
The ntovUiotis of s. 13 of the Calcutta 3lunicipal 
Act do not apply to the appointment of municipal 

' oQicers and servants whose appointments are ex* 
prcssly provided for by Chapter VI of the Act. 
under s. C5 of the Aot the Chairman may appoint 
ofCcera and servants on a salaiy below R200 a 
month, but such appointment is subject to an an- 
nual sanction by the General Committee ; any ap. 
pointment mado outside the terms authons^ by 
the section is ultra tnres. Kedar Nath Buakdarv 
V. The Corporation op Calcutta (10071 

1. L. B. 34 Calc, 863 

(^) Tort 

25. Damage lay -wrongful act 

— Malice — Injury to legal right In tbo case of 


DAMAGES— fonR 

1. SUITS rOR D.IMAOES— .'onfd. 

(6 ) Tort — conll, 

wrong. Regard being had to the constitution of 
the Courts of thiA country, which are Courts of 
justice, equity, and good conscience, a decree- 
holder should bo reirabureed ’damage! for the time 
during which he ii kept out of powcA^ion by the 
wrongful act of another party, Avbelher his claim 


if dehvery cannot bo had, the gooiU muit bo deli* 
vered if cap.ablo of delivery, but if not capable of 
dehvery, then assessed damages should bo paid. 
Kasree Natr Kooer r. Den Kbisto Rama* 
soojDass 

27. Suit for damages after de- 

cree declaring act wrongful. A suit mil not 
lio for damsges apart from tlio ciiiso of action 
out of which the ilamages arises. AIaROMEO Adoo 
r. IjAlls Bissessen Dyal . 21^.5.. 164 

28, Suit brought without rea- 

Bonabio or probable cause— Tnliaq up suit 
nfltr its la'ftbdii'n. In the case of a suit brought 
without any reasonable or probable eauso, uhcro a 


ho was he'd aabto to uamages tor its institution. 
COLAIl CnXSI) NOWLCCKOA t. JCEOU-t COOMAnEE 

Bibee 24W. R.437 

29. Order made by Magistrate 

without jurisdiction onbon&fide applica- 
tion — Liabilitr/ for damages No man, acting with 
good faitli.’and believinu that ho has a ground for 
doing 60, should be held liable because, upon his 


uouuuii Aiii«wu uo luB iungiaiiaio uj open a bund 


it was done by the order of Government. lUahce is 
not a necessary ingredient to the maintenance of 
tho action. It is essential to an action in tort that 
the act Complained of should, under tho cirenm. 
stances, be legally wrongful as regards fbo party 


1 — TTTT- of tort— Pain. 

for wrongful tah,ng of moieabU properim 
actions of wrong, those who abet the torti 
acts are eqoaUy liable with those who commit 


■ ' •• -l.iU 

80. Order of Magistrate as to 

nmeanoe— Injury caused by order -Criminal 
Procedure Code (.-Icf ..T.VF of 18CI), s 303. Wliero 
a RUgislrate has made an order under s 303 of 
Act XXV of 1801, the party aggrieved thereby 
canaot sue t*-** ” — i-- 

ings before 
can show tl 

Avere octuat... ..j ....u.v.uus moiivcs against nun, 
or intended wrongfully to injure him Chinta. 
MOKi Baroolee V Dioamber Mittpr 

2 B. Ia B. S, S’. 16 
8.0. 10 'W. R. 409' 
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damages’— con^J. 

1. SUITS ron«D.VMAGES-(-on/<;. 

(6) Tort— <- onJ<I. 

H'TtirBKstD Rot Ciiowphry r. Dio\mbtb 
Mitter . . • 2 B. L. IL 8. IT. 16 

31. Damoecs caused by civil 

action — Cojt»— J/alici'ouJ tuU, No ncHon m iDMn* 
taioable for damages occasionwl by a ciril action^ 
even though brought malicioudy and vithoat 
reasonable and prolwblo cause : nor will an actioD 
be to cecQTcr costs awarded by a CimI Court Suiv - 
siussas f GovixdL-sl PAnnucmAS 

L li. R. 1 Bom, 407 

32. ■Wronsfuldiatralnt of cattle 

—CM* TrttfyiJi ,lct. JIl of 7517. *. HSutl 
vhere remedy under Ael n barred IVherc a person 
whose cattle have been illegally distramcrl fails to 
take advantage of the rcmcily providwl by a. 14, 
Act III of 1857. he ja not thereby prohibited from 
bringing an action for djmsgea m a Civil Court. 
NoJiAZ SIOLiati v Jau. Moucn Taoidoeer 

16 W. R. 270 

33. Suit for compensation for 

"wrongful selsuro of cattle— Cnftfe Tretpatt 

Act (/ of 187d)-^urisdi<lion of Cinf Court. A 


of Aehm v Kalla Durzi, 2 C. L K 3J4, dis- 
sented from. SncTTBCoiiox Dis Coomab t 
■Hosya Suowtai, . . I. L. R. 16 Calc. 160 

34. — — _ Secretion of estate papers 

by one of joint owners. A joint owner who 
secretes the estate paper, and thereby depnves his 
joint owners of the means of collecting the rents and 
other debts due to them, is liable to be sued for 
damages. Pittcmbee Doss t. Rtrrrox Bcixtrs 
Doss . . . . W. B. 1804, 213 

35. Refusal to allow pleader to 

ar*'""* ' ’ 

tb 

Pi 

At 

8 Bom. A. C. 202 
36 - Refusal of master of ship 


Grasemaks r. Eittlepaoe 

S-W-.B-Reo-Ref.! 

37. Fraudulent transfer of pro- 

•perty — Sale iriMoaf auOiortly. ^Vhere the plaint- 
iff’s property had been fraudulently transferred ; — 
lUId, that he was entitled to recover the damage 
or lo^ which he sustained on account of such frau- 
dulent transfer from the actual transferor, ami from 
the person who was found to have been the prime 
rmover and instigator in the transaction, as well as 


DAMAGES— conbf. 

1. SUITS FOR DASlAOES-ronf/. 

(6) Tort — eonll.] 

from his own agent who con»ented to such translcr, 
and tho purchaser who, being an arc of circum- 
stances sufheieDt to create suspicion, dealt with 
Iho persons who had no authority to sell WnAR- 
TON r. Mooka LiU, . . . 1 Agra 60 

88. Persuading wife to absent 

Jieraelf from her husband — ilahomeaan late. 
Aanitfordamagesismaintainableby a Mussulman 
against persons who, without lawful c.vcuse, have 
persuad^ and procured his wife to remain absent 
from him and hvc separately. A ^lussulman 
lawfully mamed to a girl who has attained puberty 
ran maintain a suit fo.' damages Against the father 
of the girl, and against an alleged husband of the 
girl for wrongfullypcrsuadinghertorcmainabscnt 
from the plsintifi’s society and for detaining her 
away from him. ilciusiMAD IsRinisi f. Gtn,A'r 

AnaiEQ 1 Bom. 826 

89 Defamation of character — 

Ptemitral of mooltear, ground for In an action to 
recover damages for defamation of character 
brought by the late mooktear and manager of a 
{larda-naslunMahoffiedan hdy whobadina petition 
to the Muosif represented that she bad discharge 
(he plaintiff from her service, because ho had not 
managed her properties honestly, and had been 
guilty of misa})propnatior), it appeared that tho 
pbuitid had rendered no occounts, and had allowed 
A year to p.iss before resenting the libel x—BtJd, 
by Kemb, J (Glovrp, J , dissenting), that the dc* 
fendant bad reasonable grounds for making the 
statement, and that, in the absence of ovidenco 
of malice, the suit was rightly dismissed Amres. 
oopDEEy Ahmed v. Kutboosissa 20 "77. R. 60 
Ebb SB BaUsdoob t* Solibo . 2 R 164 

40 — Destruction of indigo plants 

in execution of award— Costs A suit will 
not he for damages suatamed in consequence of the 
destruction of mdigo plants in execution of an 
award under « 15, Act XIV of 1833 ; nor for dam- 
ages in the shape of tho value of kolai crop, re- 


41, Injury caused in execution 

of decree— OiTiiwfOTi to act legally by decree- 
Mder, If a dccroe-holder has omitted to do what 
be is legally bound to do, and has thereby caused 
injury, the party injured may claim damages. 
Bczxtdeex Hosseci c. Fczalcx . 8 W. R. 120 

42. Kcecutlon of dt- 

eree without funediclion. — Ltahility of appfieant 
for execution. Rbere a Court attempts to execute 
a decree without having iuri»diction to do so, tho 
person applying for that execution would be liable 
to be sued for damages. Doybe r. Dwarbabatii 
CUaiteejee 8T7.R. 89 
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D Alt! A QD S -^on f d. 

1. SUITS FOn DAMAQES-conM 

(&) TOet — contd. 

See JovKALEE Dossee f. CiUNn Maixi 

10 Vr, R. 133 

43. Eefueal to deliver Idol for 

worship — to turn of vorthtp of idol— 
Cause of acitoti. A rcfuwi to tfcii^rr up an icfof 
whereby the penon demanding it was prcTcnlcd 
from performing lus turn of worahip on a apocified 
date, gives the party aegrieved a nghl to euo for 
damages. Dcbevdeo Nath Mullick r. OnrrA* 
enuEN lIuLLicK . . I. li R. 8 Calc. 300 

44. Intrusion on ofllco— 5u«l for 

fees h'J wtonrinr joaAi lyninaJ inlruier. 'The \Mftn* 
dar jo'hi of a nllago has the nght to recover 
pecuniary damages from a person who has intruded 
upon hii office and roccir«l fees property pavaLlc to 
him. Uaja valad SmvArv v. KnisiivAnnAT 

I. L. R. 3 Bom. 232 

45 Bale of minor’s property— 

Fraud and coKuuon brticeen vendors and pwr. 
ehntera-^uit 6y pureRarerA ajnintl render* irAen 
«nfe w »ef ojide. It is not for the puWic l>cneCt. 
that, nhere two r.arties loiowinsly deal aitfa the 
ftaieand purthaso of projwrtv of infants who have 
nob by law the power of sale, one of the parties 
(the purchasers) wlio obUm po3scs*iion of the pro- 
perty in a manner calculated to injure the infants 
should be able to sue the other party (the vendor*) 
for damages. The Pnry Council even retured to 
give coats to either Jiarty, eonddermg them both 
in part deUcto Biioopnarar. Cnownrv v Roenv. 
KATit GoBrso Hoy . . .18 W. R. 330 

46. . Iieavlng boats in such a 

position that they are useless until river 
rises. A party u ho w rongfully tabes possenMon of 
another’s boats and places them in such a position 


boats cannot bo moved Nudiap. Cnairo Snana 
V. Prasnath Shaba . . .21 W. R. 8 

47. Legal ejectment of tenant 

after he has sown oropB—Freeua**— 
to possession. F accepted a lease from N of certain 
land and sowed it with indigo, B then sued F and 
N, claiming to be mauitained in possession of the 
land and the cancelment of the lease, and obtained a 
decree on the lOth of January ]873> and aobsc- 
qucntl^^to that date entered upon the land and 

d 

t 

n j V ^ uutiiy lo euier upon uie 

land and to cultivate, notwith^tandiDtr he had not 
taken out execution of his decree, and that, if 


DAMAGES— fonf<i. 

1. SUITS run damages— conf-I. 

(6) Toet— centi. 

injury occurred to F by B’n occupation of the hnd 
under hw decree, he had no cUlm on the latter for 
damages. lUtc.vr Kawal f. Forth 7 N. W. 47 

49 Suit for damages for re- 

moval of crop — Df/rndaet rnb’l/t<f fo jw’aew'on 
under deeret of n romiWml Court of rrt-nur— 
Platntiff in actual jtoufssion under on ill'yal dr- 
erte of a Ciett Court — TrcA/<n»». 4 held a decreo 
of a compi tent Coert of revenue for poaie«»ion of 
certain land ns ngainst B, and obtained under that 
decree formal po«e«‘-ion of that land. Jl, however, 
uaHAltowcfl lo remain m such neceuiuiry pewsts-iem 
of the land as wa* requi'itc to enable him lo remove 
a crop which was on the land. B rcmoie<l his 
eroj*. ond thereafter suej in a Civil Court for a 
dcelaralibn that ho was ,I's tenant of tho band 
in question holding occupancy righta A did not 
defend tho auit, ond the Civil Court pa*«cd a de- 
chratory deert-c in faaour of tho plainlilT, ond 
further prooccdctl to csccuto that decLirotory de- 
croc bv putting B in po««<-«sion. Subsequently 
JJ sued A for damages in respect of the nllegM 
removal bv A of a second crop, which ho asserted 
that be (ii) had sown upon tho said land. //tM» 
that B had no cau*c of notion, ond that, even if in 
tact ho hod sown the crop in reapcct of wbi"!! dam- 
ogea wero claimed, ho dlJ so at hi* own peril and 
as o trvspasaer. Udit Nanaiv StNon v Siiio 
Uai . . . . I.L R.20 A1L198 

49 — Injury dons by raising 


damages had been given on proof of mahclous 
trespass, although specific injury b&d not been 
establ^hcd, were inapphcablc to suits hkc the 
present, lu which the essence of the plaint was a 


BO. Omission of witness to 

appear — Suit for damaqei ngavtst drfaultin/p 
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se, a Pufilcicnt proof of his liabllty to lUnjapos. 
Dwakkakith Koor.t* r. Axtodo CntJSDiiii 
Sanjtel . . . 6 W. R. S. 0. C. Rc£ 18 

BL CauBo of action — Suil for 

iamagts cavtfd ly /ahe slalemtnl of iriJnrM »n a 
«t<. J>oaction<iiinicagaiDstRwilno«s for making 
a false statement in the course of a judicial procccd- 
inc. CniDAJJBAlu r. Tiitr.C't^Nl 

I. It. n. 10 Mad. 87 

62. Infringement of right — 

Damnum sine tnjurid A jilflintifl who’c nght has 
been inraded is entitled to some rcmtdy, whelbtr 
damago has accrued to Vdm or not. Rwvnci. 
Satioo r. Misree Lsll . 24W. R. 07 

63. -- — — AcIimI lost, 

proof of. proof of infnngemcnl of a right, without 
proof of actualloss, does not neecssanly entitle a 
plaintiS in tills country to a Terdict for nominal 
damages NAsaRRisnt^A lloonzsjFr v CoU-tct- 
OR or IIooonLY . 2 B L R. A. C- 276 

64. Proof of Conte- 

quenl infury. In ordrr to miintam an action for 
damages for the iufnnscment of a right, it is not 
neceesary to ahoir that there has been any eubse* 
quent injury consequent on such infnngemcnt 
Uam CtiAsn Ciiccseructiv c. UenotAR Cnatni 
GnosE 23 "W. R. 230 

6B. ... . — Failure to prote 

tnjury. IVbere defendants infringed pliintiS's 
legal right, and the lower Court dismissed the suit 
srith costs, on the ground that plaintiff had gifen 

dam* 

t least 
allu- 

'**2 Mad. 442 

68. — — InlringemetU of 


tuiu-poton that day in any part of that temple was 
A violation of that right entithng the plaintiff to 
damages. Nsrayas Sadakakd Bita r, Bsi.. 
KBISDNA SnnjEsnvAB . . . 9 Bom. 413 

B7. Erection of embankment 

Interest sn land~-R\ghUf suit. A erected ao em- 
bankment across nver, in consequence of which lands 
let by B to raiyata were overflowed, and the crops 
lost. The raiyata paid rent to B only when crops 
•B ere reaped from the lauds. JleM, that B had sneb 
an interest as to entitle him to sue A for damages. 
Ram Cilakura Jana v. Jiban Cilandiu Jana 

1 B. L. E. A. 0. 203 

68 Erection of buildings Bight 

totucMuiUings. Parties are at bberty to build 


DAMAGES — renfJ. 
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(t) Tqy.T— eon/J. 

what structures they please on their own lands, 
but if by doing po they intetfeTo with the free 
enjoyment of their neighbours’ property, they are 
liable to damages. l^issiM Ali Khan r Birj 
Kissorc 2 N. W, 182 

Uaji Room Cjiortree r. Deokee Nuncttn 
7 W. R. 169 

Kader Rcssn Biswas r. Ram Nao Ciiowoiiny 
7 W. R. 448 

60. — Trespa)*— Build- 

ing on j>lainti0’s land — Mandatory injuncfion— 
Still for fMTihrr iomagtt for allegtd diaohrJieace of 
mandolory snjunclion — Cause of oclion— KigM of 
gitil — Kxeevlton of decree — Suit to enforce decree. 

• • 'lintifl’a 

asked 

' ’ • ’ . motion, 

d for a 

Uiuiiuuiuiy uipiticiiuii, uiaciing' the defendant 
within two months to remove tbo stall, and to 
restore the plaintiff’s premises to their former 
condition. Two years subsequentiy tho plaintiff 
brought another suit for damages, alleging hia 
eau<o of action to bo the defendant’s disobedience 
of tho mandatory injunction, and proving as dam* 
ages that people were deferred from becoming his 
tenants by Iconog that, owing to the defendant's 
previous action, tbo hiUoido on which the plaintiff's 
premisesweroBituatouas likely to fall There was 
no structural or other damage done to tho plamtiff's 
property other than that which was done prior 
to the commencement of tho provinusauit. tleJd, 
that the suit would not lie for damages for non* 
compliance with tho mandatory injunction, to 
compel tho performance of which tho pLimtiff 
had his remedy in execution. Zhlehell v Darley 
J/ain Colliery Company, h. R 11 Ap. Gat. 127, 
distinguished. Jawitri v Emtue 

I. It. R. 13 AIL 08 

60. Suit for injury done to 

land by former proprietor. An action for 
damages will not ho against a present proprietor 
for injury done to the land during the tune of tho 
former proprietor Collector or 24-Peeoun. 
KAUS V. JOYNARAIV BOSB 

W. R. r. B. 17 : 1 Ind Jur. O. S. 101 

61. Cutting timber. Where one 

acquires, by license, an exclusive right to cut, 
and to aalhonre otbera to cut, timber in a forest, 
such right does not vest in him the timber in 
the forest. He lalght thereby have a right to re- 
cover damages against any person who, by cutting 
timber, should interfere \ ith his exclusive right, 

that would not vest In him the timber bo cut 
by others. Snadden v. Maiiwine 

2 B. It. R. A. 0. 292 

^ Light and ait—Obitruetion to 

free vte of light and air. A person is entitled to 
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the free use of his ancient light and air. \Vhen any 
person wilfully and intentionally obstructs that 
liiht and air, he is liable for the removal of the 
obstruction. Money damascs will be no eompen* 
cation for the injury. iLuiostco Ho^'iEi’t v. 
JAfir. Au .... 4 W. 11.23 

PCEAS MCDDrCK V. OODAT ClUSD MtTXlCK 

3 W, R. 29 

63. Injury to land by burst. 

ing of bund. Suit for damages causwl to the 
plaintiCs land bv the bunslingof thedefendant’a 
ouad. //fW, that the plaintiff was not enlitfed to 
damacea if the bund was made in a lawful ntanoer, 
and if the breach was owing to no fault of the de- 
fendant. Goor.oo Cnms AIcixick r. P.»m Drrr 

2 vr. R. 43 

64. Stoppage of flow of water 

— Fre»er»pfiw rijij. A suit will he to establish a 
prescnp'ive claim to irricate from a running 
Btrcam. and for damages e.aus«l by the stoppage 
of the water by th" proprietors higher op the stream 
erecting dams on their own lands, BconcN 
Tbasoob r. Sr>SER Doss . W.B. 1804,108 

65. — ■ Obstmgtlon la exercise 

of right over water— <?u<ifica t9 ittide at 
trial of suit— Cual Vrty.cdun Codt, 1S5?, t. 107. 
A suit may he for damages for ob-tniction in the 
exereise of a right of vtuoapio over water, etc., 
although DO pro|ierty in the tant, etc , be asserted. 
And 8. 107 of the Code of Civil Procedure does 
not apply to suits for damages of this nature, and 
consequently the question of the amount of dsm- 
ages must be determined at the trial and cannot be 
reserved for determination in execution of the 
decree. RAsrmirLLALLT SheoTs wnSrscn 

1 IT. "W. 24 : Ed. 1873, 24 

66. Caujec/ncfion — 

iJijAt to tut of tealer. In a suit for damages for 
the demobtion of a slngha or embinhment intended 
to beep in surface water, if the embantment was 
situated on the defendant’s land, such demobtion 
could only beaeause of action wh"re it not only in- 
fringed a definite ngbt, but caused actual damage. 
Seeta Raai r Kcmsieef. Ali . 15 "W. B. 250 

67. ■ Danaje to crops 

from tnl€r/erenee vUh njht of xealer. In a suit to 
recover damages for los? caused during the years 
1852, I8S3, and 18S1 by defendant's interference 
with plaintifl’s right to the flow of water from a 
^Vn. f— aeW. with regard to the loss sustained in 
1804, that plaintifl’Rnght to recover depended upon 
whether or not the special damage claimed had 
accrued at the time of the brinsmg of the siiU 
VlSWASrBARA RtJEXDR.V DeVEE GaBU r StWADHI 

CiLVRASA Saiiawtarata Garu . 3 Mad, 111 

• ??■ 'r~- ; TTZ P** of teafer- 

nghU—Injury to nttyltioxirtnj land. The defend- 
ant closed up the outlets of a bank upon Ids own 
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land, whereby the surface drainage water had im- 
memorisUy flowed from the plamtifi’a land into 
and over the defendant’s land, and so e-CAp<~J. 
By reason of the elo«ing of outVts the water 
was unable to escape, and the phinliff’s hnd be- 
came flooded and the cropi therein dimsged. 
IftlJ, that the plaintiff was entitNl to ms'.ntam a 
suit to recover from the defendant th*' amount of 
dsraiges ho had su'laincsl by reason of th» an~ient 
flow of the water from hii land being thus impM*^. 
JltU, al^, that in a suit for dsrasges su^tainnl by 
such an act done on the defendant’s own land, 
actual damAge to tho plaintiff miut be «honn in 
order to «t:»tain an action ; and that the liability of 
the pUintiS to remit the rents of raiyatt who-e 
crops were spoiled was suPieient damage. 
ANCNOMOtE DiS'EB r. naMrEnoM-^sa 

Marsh. 85 : 1 Hay 152 

llaaiEEPOviasa r. .l»c>DmvcE DaasEr. 

vr. B. r. B. 23 

60 Ut' of fcu/fr- 

rijhlf-^lniury to ntljMo'irinj hml. A suit for 
diraaje* will lie a:alnn a proprietor who pens back 
the water of a atream by erecting n bund upon 
hbownbnd.so as ti muniLatc the Undo! hl« neigh- 
bour, without hi« heen'C an I eon*e it BccisvRtu 
CuOWnURV t. PlIOBSATlt Jill 

2B. L.B. Ap. 63 

70. — Abaue or threatenmg 

words — S/v^nl iunia?*. Dam»;»i cannot be 
claimed for mere abuse or thrcateains Uaguigo. 
PnooLOASSEE Koep. v PArrev Sivoii 

13 W. B.339 

CmcsDravATii Daur. i. I«auEr.En Dos’EE 

18 TV. B. 531 

71 - — Ahusn and defamation— 

Malta — £«fimafioH of darntjes If defamatory 
expressions are u>ed under such circumstances as to 
induce in the plaintiff reasonable apprehension 



For further authorities on this point,— 

See Cases Usher Jcrisdictios or Crvn. 
Court— Abuse, DErAiLAxios, j ash 
Slasder. 

See Cases rsHEs Slashee. 
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(5) Torr— 

Injury to reputation— 


piEJCf^ ts»T b? rrooTfml 
fcr'trjcjy to csf’s rrp^tition. rjii.'JTE*rv iloo* 
nxJtt r. TTooxa CnrrJ? Hijr-in . 7 tV. R. 117 


7a 


tVtw s f»l«r ctsrjT W to t p»rtT Iriac prerralM 
goisr to Em hoc*« ontil be bsd fntnblie'l bsil, ho 
wis fceU to have rcSeTtd biconTmienoc andlooot 
repeUtiea, for which an »trard cf 1120 ft' d'magr' 
was cot careasoDahle. lliCnrB Cnryt'O^ Sicc'li 
r. Bayrc lliCirrB Ror . . 15 'W. R. 85 

Dtf^cvlty of as‘ 


ttttinj danojfft— /fi;ary t\ort c] lo$» of CAstf. 
The diEcnlty oI »'s«^-ing the anoont of the dsm- 
am, or the nsk of enzaeroos actioos of the kind in 
the Civil Courts, forms no ground for dlsmi^inc » 
suit for damages for injury done to a pUintdl’' 
social pontion and estimation, li » legal ground of 
action is shown. A plaintiff may be entitled lo 
sabstantial damages for being beaten mlh a shoe, 
Botwit^tanding that he may not have lost his 
caste, or snstauaed a pecumary loss or phr«ical 
lajuiy hr the act complstned of. BnTB.»tJ Piat* 
fffiim r. IsEa^r.s • . .5 N* 813 


76. 


- FtiWie ctAiIi- 


fion e/ tffjy «f person-— Suit for damoye# for 
itfanaiim cf thanetfr. llalang and publicly 
eihibitlag an effigy of a person, calling it by the 
person’s name, and beating It with sboe«, are acts 
amounting to defamation of character for which 
a suit for recovery of damages will he. PirtniBiR 
Dass r. Dwafisa I^Juao . 3 W. R. 435 

76. — — Infury to per- 

sonal Ronettr and ehanete*. A party who«o con- 
viction before a Criminal Court is reversed on 


probable cause for making the complaint and 
charge. RoisaTOOuan r. Motce pEsnsKoit 

13 vr. B. 376 

77. ■Wrongful attaehmont — 

Trupasi — Bond fidea. A judgment-creditor who 
attaches property which does not belonc to his 
judgment-debtor commits a trespass, for which he fa 
responsible m damages, even though he may have 
acted without malice and mistakenly. DasioniUR 
TuLJAiiasi V. Lallij Kuusildis 

8 Bom. A. C. 177 


78. - 


. Liabiltty of <fe- 


e-hoUer for tcrongfvj txeeution IVithout proof 
of snafa (ides, the judgment-creditor is rrepon^la 
in damages to any person whoso property 'oe wrong- 
fuUy causes to bo atrached in esecation of hi-, oe wee. 
Rooson V. SoKsnEEE ScfOB - 6 IT. W. 211 

Rakai PaosAD Bose t. llnu Cilasd ILasw 

5 B. Ia H. Ap. 71 


damages— CM lf, 

1. srn^ FOR P-kMAGES^-eraff. 

(&) ToRf— em.*f, 

SciuaT PiBEE r. SiRiT-rru-A 

3 B. Ia B. a\. C. 413 

; Co*fs renVifW. 

(>•<•' which ilee’Je thst a pi'r<on who«o pnijvrtv has 
been srrorrfnlly »*ucd 1 y th' Court, or wiongfuHr 
re-rcsl and sol I at a Court’s mIc a« that of the 
jnJznent-drhtor. i« cntitKd to recover dinissrra 
from the cxecntioa-cieditor at who«e in'ti^stion 
the propertv hs« been so 'eitol or so *eircd and 
•old. reviewed. KAtc etk Vi'AJt r. PvMonniR 
Govinp 0 Bom. 02 

80. .dWicSrteaf cf 

j-roperl/ cf t'li'rd fcr^on — £i‘i5i7i/y cf CTfCnUc-n. 
CTttitcr for teramfnl sfirwrr in rxecuUci-y cf de-rre. 
Then* is not any univerwl rule thst a judgment- 
ereditor i*, or that he fa not, liable in suit for a 
wroncful seiiuro or for injury to the poexfa while 


VM., ,o».<a<.v. lui iu.k.iuii, u uie jmiiiuenl* 

creditor p<>r’«’t'slly or his authoritctl agent fr^ 


tamly be liable for fiat wrongful seiruro, and tho 
officer of the Court could justify under the warrant, 
and would not bo liable eo long na ho ^pt within 
thedutveiprcAslv ^re«cnbcd for him by it But if 


t, v‘“«'e uneiiivt, uiiiici such eircum- 
stances as those h't mentioned, tho officer of fho 
Court would be responsible. Vana JAOiN-XAxnJi 

c. BAXADiTAn . . . , 11 Bom. 40 

8L — Pennlltj-Com- 

pcTiAofioa— Proof of moti:e. Certain hundees 
which r A .1- Co. had discounted for P, havinc 
been dishonoured by tho drawers, T A .0 Co sued 


UIIU O UL). 

clonging to 
■ ■ Co. applied 
‘ ... tho regular 
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1. SUITS rOR DAMAGES— eonW. 


(h) Tout — eonii. 

suit wliich had l}^cn brought Rgnintt P, on the 
ground that they (.U and J) and /* were jiartners m 
trade. The d^cwon in the suit released tho pro- 
perty on the ground that there was no aueli part- 
nership, and that the property holongwl cxcla'ively 
to 31 and J. il/ and «I then sued V A Co. to recover 

J . -- -»-■ tV. .(ww.. 


and that damages in aueh a, case should bo in th® 
nature o! a penalty at ucU as o! a compensation. 
^TeM, further, that 'phlntlCfs were not hound to 
release their property, and It was no defenco to 
their claim for damages to fay that they night 
have done bo by giving eccuniy, not could their 
declining to do eo shift the responsibility of the 
iUegal acta of the defendants. VaLIET Ah Knas 
V. Mstadecs Ram . . .13 W. R. S 

82. Att/tflmfnlhffnrr 

juigmtni mthout aulfi''ifnt cann. When a Court 
orders attachment of a defendant’s property after it 
U satisfied that he U about to remove or dispose of 
it with intent to obstruct or delay the cicculion 
of the decree, it must be presumed that there wa* 
good and Buffiefent cause for the plaintiff having 
moved the Court to do so, even though the suits 
resulted unsuccessfully; and unless tho contrary 
can be established, damages caunot bo claimed. 
DimRiio Nabaix Sakit v SRBEinrrrr Disseb 
X8 W. B 440 

83. Attachment made 

contrary to onUr. When a proper application for 
process has been made and a proper order granted, 
the officer o! Court cannot be considered to bo the 
a^ent of the person for whoso benefit tho process of 
the Court has issued. Nor is such person responsi- 
ble for the mistake or misconduct of tho officer, 
unless he or his servants have personally interfered 
and directed the action of the officer Where, in 
a suit for damages for wrongful attachment, it 
appeared that tfio defendant, in execution of a 
decree against a boat-owner, had obtained an 

ntlachineiit, by prohibitory order nnder 
B 234 of Act VUl of 18')0, of certain boats wbich 
had been hired by the pUmtiff to take a cargo to 
wrongly attachi^ under 


^ Vv . Idtf 


{h) Tout— eon fi. 


pro^rty of^lhird p^reon undrr general tcarrant of 


A is not liable to J) m n suit for dimigcs The 
aciiure, moreover, liaviftg been made under the 
order of the Court, tho defend \nt was not liable for 
what was done under the Court’s order, i’emile .• 
Whether, if a judgment-credilor apptiiH for a gene- 
ral warrant of atuchment of nil the defendant’s 
property under s 214, and under it causes property 
of a third person to bo seitnl as property of the 
defendant, ho is not liable to soeli thml perjon. 
JotBAtEE DlSSES V. CnABDMllXV . 0 W. K. 133 

85. ... - TTarranl o) exe- 

cution. A party is not liable to damages in mpeet 
of an attachmentunder a warrant iMui.<J by a Court. 
ItUDuLLba Gors v. Isasrs CiuxoitA Hiznin 

7 W. n. 85B 

8®. ~ ~ , , :r . fermiMion to uje 

property atIneheJ—rrinop'et m aefion of fort 


sion to us© his own property, ho was neither bound 
to accept tho permission bo accorded to him, nof, 
if he had accepted it, would ho have lost his right 
of action, and ho was entitled, at the very least,*^to 
a judgment for nominal damages. The principle 


87. 


. 5W. Rp. C.91 

10 Moo. I A. 583 
1 Ind. Juy N S. 289 

Omission 


elairt eomptnsauon under Cml Prozclart Coder 
J559. 8. ««. Tbs ombs on to apply for compen- 
sation under s. 8S, Act VIII ot (assuming' 

that section to b© applicable to tho present case)) 
docs not bar a regular suit for compensation for 


and unjustifiable and withoutduQauthoPity*"onaw^ 
too award of damages was fair aod unquastionabb! 
Dabirl V Moatrs Bised . . lAwralOd. 
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(6) Tort — conld. 

88. Transfer of decree — Sitiw* 

■guent attachment tn execution ayainet ifam/eror — 
Jiiyhl to compensation. A tran«fcrr«l ii decree to 
B, who recorercil p.irt of the amount duo under it, 
and was prevents from rccovcnng the r«t by an 
attachment of the decree in execution pcoceedinga 
against -4. Held, that A was lithlo to pay com- 
pensation to B rmiusni v. Avaui. 

MoiDijr . . . I. L. B. 20 Mod. 167 


age of the remedy proridcd by that section W'll.- 
SON V. KANna'A Saiioo . . j .,11 B. 143 

00. — Cint Procedure 

Code, 1SI9, »« S2, SS—Compensation /or/n;undi<m — 
Cause of action. A, having brougiit a suit against 
B, obtaioed and issued, on the 24th July I8C8. an 
Iniunction against him under s. 92, Act VIII of 
1839 The suit was, on the l$tb of August I8C8, i 
dismissed ; but no compensation was anarded to B. 
under s. 99 of Act VIII of 1839, to respect of ' 
the injunction which had been issued against him. 

A ami B both appealed, the former against the 
decision dismissing hu suit, the Utter for compen- 
sation- Roth appeals were dumL<3ed on the 23rd 
November 1809 ; B't becauso it was engrossed on 
a etamp paper of the value of eight annas only- 
B, on the lOtb December 1899, then instituted a 
suit against A m tbo Small Cause Court for dam- 
ages in consequence of the injunctioo which A 
bad caused to issue against him in his suit. Held, 
that B was not debarred, by s 99 of Act VIII of 
18')9, from instituting a suit against A for damages, 
there not having been an award of compensation 
under that section The cause of action accrued 
from the time at which the plaintiff was first dam- 
aged by the wrongful injunction, continued os 
long ns the injunction remained in force, and 
limitation began to run as soon as the injunction 
was at an end. Nsnda Kumar Siisra v Caitr 
Sa>tur 6 B. L K Ap 4 : 13 "W B 306 

91, — Assault — Cause of artton — As- 

sault On provocation — Right of suit. An assault, 
which the defendant had committed on Ibo plaint- 
iff upon some provocation, was found to have 
been of a very gross character and not altogether 
justified //(ftf, that an action for damsgeslay 
against the difcnd'int, and that the fact that the 
defendant had been fined by a Cnmina) Court 
was no bar to it. Asnii, Cuandra Biswas v 
Akuil Ciusdr.4 Dev (1902) . 6 C. W. N 91B 

02. _ — Trenches for foundation— 

rercofatibnof rain-iea/erlAroujA the trenches — Injury 
ta the nctghiotirtny house. The defendant dog a 
trench on his land for the foundation of a supcrstnic* 


DAMAGES— confix 

1. SUITS FOR DAMAGES— ronff. 

(6) Tort — eonf-f. 

turo on his land This trench was close to, and in 
a Imo with, the hick wall of tho pUintiff’a house. 
The rain-water collectrxl in tho trench and perco- 
lating into tho foundations of tho plaintiff’s house, 
causM the hack wall of tho plaintiff’s house to 
subside and caused other damage. The plaintiff 


collected in the trenches and caused the shnnkage 
of the house, tho defendant was not liable. Before 
& person can bo held hablo m damages for injury 


natural user of it Othenvisc, ho m not liable. 
Moiiolai- r. Bsi JrvKOBB (1901) 

I. Jj. B. 28 Bom. 472 

03. Slander— Suit for damogea, 

maintainabiliti/ of, »n the Cn'il Court— JVorda 
tpoUn not iefnnuttorr/ to the person brinyiny 
the action A suit for damages for an alleged 
slander will not ho in tho Civd Court at tbo in* 
staoco of any person, when tho words complained 
I of are neither ucfamatoiy of him nor have they 
I caused him any injury. Per HARctOTON, J.—A 
witness is not entitled to claim privilege for a 
I slanderous statement wantonly made, which is 
neitheran answer to any question addressed to 
I him in examination or croas-examutatioQ, nor has 
any connection at all with the case under tnaL 
Gikwar SiNon V. Siraaiak Sikoh (1903) 

I !• B. 82 Calc. 1069 

94. — Malicious prosecution — 

Commencement of prosecution bond fide — Continuance 
tnaio artirno-^Reasonahle and probable cause — Ques- 
tion of fact The plaintiff was a member of a joint 
Hindu family to which a house m Jambusar be- 
longed Tho tax m respect of thiA house fell into 
' arrears. Summary proceedings beforo a Magis- 
trate were institute by the Municipality under 
tho District Municipal Act Tho amount was paid 
after tho institution of the proceedings and the 


members of its Managing Committee, (iv) itaSecro- 
tacy,aod(v}itsDiroga. The first Court dismissed 
theauit The lower Appellate (kiurt passed a decree 
^inst defendants Nos 1, 4 and 6 and award^ 



( 3037 ) 


DIGEST OP CASES. 


( 5003 ) 


DAMAGES— fonfJ. 

1. SUIT rOR DAMAGES— 

(6 ) Tout— conji. 

teach a minatory lesson to other defaulters 


■Whether in such circumstances the Municipality 
rrtidd in anv case bo held liable for the maheo 
imputed to^ita Secretary. IltU. further, that 
. ‘n T>rn/.M.ftinratr)iieh 


the conTiotion of the accused, ftttjohn v. Jlaclin. 

dtr, 30 i. J- (G. P.) S57, 26i. followed. MuMci- 
rainv or JaMBtrsaR v. OtBJASIIi^■KE^. «'lrt05) 

I. L. E 30 Bom. 37 
p]; raise Imprisonment— 5«i» 

for damage*— Cause 0 / Aebon— De/endant not the 
aetval preseetilor— SuU not mainfainaWe. A 
having teen badly beaten wai cartiM to a 
police station, where he nain<^ -T and others 
as the perions who had attacked him The iwhce, 
* - . » **TCStea the 

before a 

. • the Court 

• 19 that the 

acuu^cu well, uu . bat noauit 

for damages for false imprisonment would under 
these circumstances ho against A Nawtn^ Bow 
V ^luthava Ftllat, 1. L R. 26 2Iad. 362, foUowcd. 
BM.JI1A11DJI *“”1°^ j^a9'SL’44 

90 Defaming 'wife — Dam«?e» for 


DAMAGES— rontd. 

1. SUITS rOU D.\MAOES-<onM. 

(6) Tort— C onti. 

V. 3Iannar, I. L. B. 3 Had. 175, refcrrcil to. Iltld, 
also, that the cau»c of action having arisen in the 
mofus«il the suit was not go%cmr«l by the mlc 
laid down in iJAooni Jfoni Domi v. A’dlvinr JJififrr*, 
I. L. It. 23 Cal'. 452. Sckkan Teu r. BtrAii 
Teli (1900) .K^? .>•»;. 1. L It. 84 Calc. 48 

07, Detention of goods — Co7/rf/or 

o/CtMtoma, jwiffra o / — CountrrfeitUadt marl — Fal>' 
lfdd<.<!<«rip/ion — Sta Cv$tom$ Act {VII oj JS75), 
««. 1&, lOA—iltrthandist ilarh .let (IV of ISS9), 
$s 10,11 — indinn Pcufli Code (Act XLV of ISCO), i». 
28, 4S0 It is the duty of the Collector of Customs 


II ” ; r ■ ; ■ 

08. — Injuries on railway— Dama^ea 

for injuries on rotliiofj — A'fjbjenee — .decident. The 
plaintiS sued the defendants, a Railway Com* 
p.iny, for damages for injuries eustained by him 
when abghtisg from a carriage which ovenhot 
the plaUorm of a station at night, and the 
evidence on the (question of what light there 
was, either natural or artifieial, on the night in 
question being conflicting, it u as suggested during 
the hearing of the case on appeal and agreed 
to by the counsel for the parties that the Judges 


be words 
le himself 

I as well 

as bis wife and therefore A could mamiain an 
action. Btld, further, that the words used by 
B were defamatory m themselves and did not 
aroount to mere verbal abuse and that Iberc* 
fore A was entitled to damages without proving 
special damage. Oirtsli Ghunder Jlitter v. 
Jhatadkari SaduUian, 1. L. R 26 Calc. 655, 
distinguished. Jlin J/osetn v. floidar, J. A. A. 
12 Cal'. 109 ; Traxlollia Bath Qhosi v. Chundra 
Nath Dutt, I. L. R. 12 Calr. 424 , Jogeaxcar Sarma 
V. Dinaram Sarma, 3 C. L. J. 140 : and Ptmalkt 


judgment in aocoruauce witu inem, reversing the 
decision of the Court which tried the case Held, 
that such procedure was illegal The result of it 
was that the appeal was decided not on the testi* 
mony given at the trial as to what took place on 
the night of the accident, but by the Judges’ 



( 309a ) 


DIGEST OF CASES. 


( 3t00 ) 


BAMAOBS^onfi. 

1. SUITS FOR DAMAGES— «nfM. 

(5) Tort— ^ onfW. 

09. Injury by dogs— Doyj httig 

to htt€ %nth(rut proxvtation — Injury by Dogs at a 
public Hecrfction-fffounJ — Liability of Oientr of 
Dog$—ScicntfT. The defendant’s dopa whjch to 
the knowledge of hia aervant haring the chaigo 
of ench dogs were Lkely to bite people without 
provocation, were taken by fueh eervant to a I 
public recreation-ground. The plaintiff, a child 
of aeven years of age, became fnghtenc<l at the 
dogs and cried whereupon the dogs attacked and 
bit him severely: — UtU, that thedefendant aaa 
liable in damages to the plaintiff. Bamt^ v. Lwtte, 
Ltd., 23 T. L. It 3SS, distinguished. PRAKasn 
KmuB Mckeeji v. IIarvey (1909) 

I. L R. 36 Calc. 1021 


2. MEASURE AND ASSESSMENT OF DAM- 
AGES. 

(a) Brbacu OP Contract. 

L „ , Suit for non-delivery of 

goods. In a suit for the non-dolivciy of goods 
agreed to bo gold by the defendant to the ptamtilf 
in a csBo where no money baa passed, the measure 


2. ^ Omisnen to tptofy 

time. In an action by a vendee against a veo- 


'cry. Massuk Dass v Raroayva Cumi 

1 Mod. 162 

5- — _ — Itiaionable time 

for delitery. In an action by the vendee against 
the vendor for breach of a contract to deUver goods 
in two or three days,” the measure of damages is 
the diflercnco between the contract pneo and the 
price which similar poods bore on the lapse of a rea- 
sonable time for debvery, not less than three days 
from the date of the contract. Ram MaDavji v. 
Ranoa Cnirm .... 1 Mad. 168 

Delay in Mi- 

very of goode hy carrier. The damages claimable 
in a Buit against a earner ou account of delay in 
delivering goods are the excess which is found by 
compaiing the price of the goods on the day tb^ 
ought to have been delivered with the pnee on the 
day when they were debvered. Bcldeo Dass 
NA tnoo Mun, .... 2 Agra 183 
- — Forbearanct of 

buyer at seller'e request. The defendants, by bought 
and sold notes, contracted, in February 1877, to sell 
to the plaintiffs 200 tons of wbeat, delivery under 
VOL. IL 


SAKAQBS— coRfd. 

2. ME.\SURE AND ASSFiiSMENT OF D.\M- 
AOES-eoaff. 

(d) Breach op OoNTRACr—confd. 

(he contract to be given during all April on 15 days' 
notice from the bujers. Notice was given on the 


between the contract price, and the then market 
pnee, treating the contract ns rc^cindeil. Sub- 
sequently. tho defendants being prepared to gho 
delivery of 350 bags, the plaintiffs sgreeil to tako 
delivery without '* prejudice to their tight of claim 
against tho sellers on account of tho remaining 175 
tons still undcliverwl.” This and several other 


merely & forbearance on their part to pursue their 
ngbts, and that tho plaintiffs were entitled to tho 
full measure of damage*. Ogle v. Vane, L, It, 2 Q, 
D 27$, and Fretth V. Durr, L. D 2 0, P, 20S, 
followed. Gladstone v. Sewdex 4 0. li, R. 106 

0. Action for breach of eolla. 

teral contract— A’on-accrplanee of goods. Tho 
defendant entered into a contract with tho plaint* 
lOs to purchase from them a quantity of gunny bags, 
of which tbo defendant was to tako delivery at 
certain stated times. On failtiro by tho defendant 
to tako debvery, tho plaintiffs brought a suit for 
breach o! the contract, estimating tho damage* 
at tho difference between tho contract prico and 


a contract they had with a third person, and It was 


uiiicivuco uciweca inu cuiiiiuui piicu ui iiiu uiigi 
and tho amount which it cost tho plaintiffs under 
their collateral contract to procure and deliver 
them. Iltld, reversing tho decision of tho Court 
below, that tho proper measure of damages was 


T. ■ ■ Failure to deliver timber 

— Ftoee of deling. Tho plaintiff brought a suit at 
Tonghoo in British Burma to recover possession of 
certain timber, which ho alleged (he defendants had, 
wrongfully and in collusion with tho Burmero 

5 p 
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DIGEST OF CASES. 


( 3102 ) 


DAMAQES-<onfi. 

2. AND •ASSCSSllENT OF DAM- 

AGES — (onii. 

(a) Bbxicq or CoyraiCT — conJi. 
Governor of Ninghani, taken out o^hh po^'^oMion 


the defendants removed the timber from Tonghoo 
to Rangoon The Court below ha\mg filed llio 
prico of the timber at Rangoon as the altcmativo 
damages in case of non-deliveiy, the High Court 
refused to interfere with eueh awant. Bombat- 
BCTiJun 'TRAon'O ConroBitio-s v. Mshomed Au 
S nEtLAOBB . lOB D.B.3455 WW.IL123 

8. Failure to supply wood 

when required — O/nisjion fo ni-iie re^«i*i'<io". | 
In a BU>t for damages for breach of eontrocl to | 
BUpply wood which defendant had engaged to 
supply for the construction of a hou«c. where the 
intention was found to have been that the pUiut'ifl 
ahould from time to time give defendant notice of 
the different articles of wood^work required j— * 
that the defendant was only liable for dam* 
ages to the extent of the wood which he did not 
supply according to the order given to him, not for 
the wood for which requisition had not been made. 
Rspbs. Gobisd Snana v. Ikim Bers^n Omoua 

15 w. B. an 

0. . . — , _ Baihuent — 2Iiiapprcprialion of 

Government promtsionj notes— yejhyenee of Tren- 
«vnj Of^eer. The agent of the plaintiff delivered 
to the Treasury OlTicerat lleerut nine Govern- 
ment promissory notes, aggregating BtS.tXK) in 
value, in order that such notes might bo transmitted 
to the Public Debt Office at Calcutta for cancel- 
lation and consubdation into a single note for 
R4S,000, having previously indorsed the plaint- 
ill’s name on such notes at the request of 
a eubordmato of the Treasury Officer, and re- 
ceived a receipt for such notes under the hand 
ot the Treasury Officer Owing partly to such in- 
dorsementg and partly to the negbgence of the 
Treasury Officer, such subordinate was enabled to 
misappropriate and negotiate two of such notes, 
aggregating R12,000 in valu 0 > The mnainiog 
eev^en of such notes were despatched to Calcutta. 


interest On behalf of 


DAMAQBS-^onid. 

2, MEASURE AND ASSESSMENT OP DAM 
AGES— fOnhZ, 

(a) Bnticn or CosTBAcr—eontJ. 

for loss or injury sustaineil through the fraud or 
dishonesty of bis servant without the scope of his 
employment. *•-•*»• * • • 

been delivcnl ■ , 

but having beci 

that officer rao'i regaruwi ns an undertaking on 
the part of Coverament to dchier a consolidated 
note for RtS.OOO in due cour«e, and the plaintiff’s 
suit was in reality one for damages on account of the 
refiwsl of Government to dischargo its obbzation, 
the measure of those damages being the amount 
by which the noto for R31,200 fell short of R 18,000 
with interest, and such being tbo suit, the conten- 
tion of Government was not any answer to it. 
StcRctABt or State tor Isoia ts Cocsen- e. 
SiiEO SiNOn R M . . I. Ij. B. 2 AH. 746 

10. Failure to deliver eteamor 

according to contract— Io«f oj freijhl— 
CAorltf-pcrt^ Tbo plaintiff entered into a coa- 


charterers a complete cargo of mcrchaDdise, to 
consist of 700 tons dead weight, etc , and being 
so laden shall therewith proceed to London, with 
hborly to call for any legal purpose at any inter- 
mediate port or ports, etc., freight to bo paid on 
the above cargo on right delivery of the samo at 
and after the rate of £ 1 2s. Ci. per ton. Charterers 
to have tbo option of cancelling the charter-party, 
if the steamer lias not arnved in Calcutta on the 
15lh April 1871 ” The defendants signed the 
charter-party as " agsat of steamer dfftolf.” The 
steamer was not, at tho time the charter-party 
was entered into, on her way to Calcutta, being then 
in the port of London, and ahe did not start for 
some days after the date of the charter-party. 
She touched at Madras and Colombo on her way 
and did not arrive in Calcutta untd 11th April. 


auts lor uamages. aicm, luai lueueteDdauts were 
liable. The measure of damages was the differ- 
ence between the value the steamer would have 
been to tho plaintiffs as an instrument for earning 
freight at market prices, if aho had been put at 


IL 1-. Failure to sLip goods ao- 

eordmg to contract — Freight — Expenses of 
earriogf — Sub-charterers. Where the defendant 
agreed to ship goods for a certain port, in a ship of 
which the plaintiffs were the sob-charterers, but 
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PIQEST OP CASES. 


( 3101 ) 


DAMAGES — Conti. 

2. MEASURE AND ASSESSMENT OF DAil- 
AGES— 

(a) Breicq or CosTBior — conXi. 

lailod to aliip any portion o! tbo good^, and tbo 
plaintiffs went unablo to obtain any freight: — Utli, 
JO an action to recorcr tho whole amount of tbo 
freight which would have been payable to the plaint* 
iffs if tho contract had been earned out, that the 
plaintiffs wero entitled to recoTcr as damages a sum 
equivalent to the entire freight agreed to bo paid 
by the defendant for tho goods in question, after 
deducting therefrom » proportionate part of Iho 
expenses of carnage which had been saved by 
reason of the service not having been rendered. 
add, also, that tho sum payable by the plaintiffs 
to the onginal charterers of the vessel for tho 
intended voyage ought not to bo deducted from 
the sum payable by tho defendant, as the damages 
payable by the defendant must depend upon his 
own contract with tho plaintiffs, and not upon tho 
terms of the bargain between tho plaifitiffj and tho 
ougmal charterers. De Anous & Co i». May- 
APPA Setty I. !• R. 6 Calo. 578 ; 6 C. B. R. 67 

12. Breaoh of warranty— 


RAKAGE3— confi. 

2. MEASURE AND ASSESSMENT OP DAM* 
AGES— cpnfd. 

(a) BbEACQ or COHTBAOT— <onli. ■ 

to forfeit his shares if ho docs not pay calls upon 
them at certain stated Intervals, the penalty of 
forfeitaro should bo enforced against him if the 
calls aro not paid according to agreement. The 
damages shontd not bo measured by tho amount 
of tho call. AcnPMniT Siuiu v. RonrwooNissi 
oficM Bihee Nook Jax . . 24W. R. 358 

16. Breaoli of contract to regis- 

* *• V-* a 


not performed certain conditions which were in- 
cumbent on them before they wero entitled to the 
yara. In a suit for a refund of tho deposit money 
and for damages t— J/eW, that the suit was brought, 
not on the pottah and kabuhat, but on an implied 


were teiiuireu to uu to eutiiio luum lu lue usaeut 


evidence. Damages for a breach of contract of 
tbb kind; though not nccessanly tho same as for 


take back the machine. LasiOOTOOE v. Eville 

1 Ind Jur. N. S. 274 

Suit for breaoh of contract 

to c^mit into partnership— i»arfner«Aip /or 
epeei/5«I lime. In a suit brought for dam^es for 
breach ofacontraettoadmit the plaintiff into port- 
nerehip s — Sefi, that the damages to be awarded, 
although they should be estimated with reference to 
the profiU which the plaintiff might uUunalely 
have derived from the partnership, ought not to 
have been assessed at such a sum as would place 
the pUintiff in tho position which ho might have 
held at the conclusion o! the partnership. Where 
the partnership was to endure for two years i—Udi 
that one year’s profiU would be a fair award of 
damages. Lewis v. JToebisox 

2 Agra Bt. ll, 151 

.w A Failure to pay caUs on 

fibares— Aynrmwjt to forfeit ALrrftr, ItTiero « 
party takes shares in a trading company, agrering 
VOL. n. 


sued for was m fact in deposit for the rents of the 
old lease which had not yet expired, yet, as the 
defendant bad abandoned that lease and entered 
into a new arrangement as regarded the deposit, 
he could not now fall back on the old contract 
once abandoned, nor could he retain the money 
under the new contract which ho had wrongfully 
refused to carry out. MoSOMOiaoxAtn Dey v. 
Sreexath Guose ... 20 "W. R. 107 

16. -- Breach of contract to con* 

trey immoveable property. Where a vendor, 
havmg agreed to convey, withont any reasonable 
exense conveys tho property to a third party in 
ordertoobtain a higher price, the vendee is entitled 
by way of damages to the additional price obtained 
by the sale. TRiLOEnYA Natu Biswas v. Joy 
Kau CnowDnBAix . . 11 C. Ii. R. 454 

17. Refusal to execute lease as 

agreed — Amount of rent agreed on. Under an in- 
denture of lease, A and B covenanted to give C and 
D possession of premises comprised therein t The 
tease was execute by A, C, and D, and iJ’s assent 
was comprised therein, but he refused to execute 

6p2 
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DlGHST or CASnc. 


( 3tOI } 


DAMAGES— 

2. MHASUnC AN*D A‘^ES‘!MKN*T OF DAM- 
AGD^— <o«ti 

(<i) Bfieicq or OosTBtcr— 

fnilod to »hip any portion of tho pooij*. ao'l tho 
j>!aintill« wore onaWs to obUin any fmcM r— W»M, 

In an action to rocorcr the who!** atnonnt of tho 
frcijrhl which wouhl h\rc l>^piyahl» to th'*plolnt- 
ill< if the contract h% I l>'cn camol out, that th“ 
phmlifls were entitled to recover aa damarea a pum 
equivalent to the entire frcishl a;;’eecl to be pant 
by the defendant for the ^oo>!< in question, after 
deducting therefrom a proportionate pirt of the 
«xpcnacs of carnage which had l»een mtcI bv 
reason of the pcmeo not haring l»^n rendefr*!. | 
lltU, also, that the Pum parable by the pfaintifTs 
to the onginal charlcrcri of the rc««el for th« 
fafended voyaso ought not to bo de-lucto-l from 
the sum payable by the defendant. ai the damages 
payable by the defendant muit depend upon hia 
own contract with the plantiffi, and not upon the 
terms of the bargain between th" ptamtiiltand the 
onginal chartcrem. De Avat-is 4: C<> r. Matr- 
Arra Smr I. L. H. 6 Calc 6?8 ; G C I, R. G7 

^12. — — warranty— 5f»fe 


DAMAOES-eonf./. 

2. MEASUnn AN'D ASSF^SSMENT OF DAM* 

AGES— '<Mdf. 

(a) Biizicn or CoTrnacr— <onf f. 

to forfeit his share* [f ho doM not pay pall* upon 
them at certain ftatr*! Interval*. Ih" p'nallr of 
forfeitan* shoal I l»" cnfnrcerl agtin*l him if the 
call* are not pa».| aeeonimg to arreem'‘nt. The 
damage* should not M measured br th" amount 
of the c.alL AmewntT Sitafia r. ltontMoo*fi**a 
(tfio* Bsiicb N’oon Jax . • 2JW.Il.3C8 

16. Brcaeli of contract to regis- 

ter dosument—.Yotn'eo/swii. Apottah granting 
an ijara and a Labuliat m similar term* haring been 
eircut"*! re«prctiTelr by and pichange*! b"tween the 
pUmtilT* and the t!"fendant, wli»n the partial went 
to register th" pat t ah th" defendant refu*e»l t o allow 
Il'to l*e regi*ietT*l alleging that the plainlifi* had 
not peffonn"-! certain condition* which wero in- 
cumb*nt on them before ther were cnlille>l to the 
ijara In a suit for a refund of the deposit money 
and for damage* t— 7Md, that the sail wa* brought, 
not O') the pottah and labuliat. but on an implied 
contract by tli*! delendinl to do what which was 
necc*<aT>' to giro effect to hi* own pott-ah, tiS,, to 
allow it to bo registered, and that tho re.al questioo 
wai whether (ho pLamtiff* had dono all that they 
wero required to do to entitle (hem to the aaseot 
of tho defendant to registration. A* the pottah 
had been cscciitcd and handcil over, If it aimificd 


would hare had a monopoly, or nearly so, as an Ico 
purveyor at that station. Tbo tco machine turned 
out eventually a quantity much less than 100 
seers a day. Held, that the plaintiff was entitled 
as damages to the amount paid for tho machine, 
the expenses of ascertaining whether it would 
turn out 100 seers a day, and reasonable interest 
on the wholo ; tho defendants to bo at liberty to 
tahe back the machine. Laaiouitons v. Eriix.B 

1 Ind. Jur. N. 6. 274 


Suit for breach of contract 


aiinougn vney should be estimated with referenco to 
the profits which tho plaintitl might nlUmately 
have denved from the partnership, ought not to 
have been assessed at such a sum as would place 
tho pUmtiS in tho position which lie might have 


14. . 


2 Agra Pt. II, 161 
' — — Poilure to Dftv cnlHi* «vi 

ahares-Affreemenf fo /or/cit 
party takes shares m a trading company, agreeioj 
VOL. n. 


tbo loss occasionixl to tho plaintiff by tho contract 
not having been performed. Held, further, that, 
although tho amount tho refund of which was 
sued for was in fact in deposit for the rents of the 
old Icaso which had not yet expired, yet, as the 
defendant had abandoned that lca*o and entered 
into a new arrangement ns regarded tho depodt, 
he could not now fall back on the old contract 
once nbandonod, nor could ho retain tho money 
under the new contract which he had wrongfully 
Tofus^ to carry out MoNOMornoNATn Dey v. 
SnEBSATu Qqqss ... 20 W, R, 107 

18. Breach of contract to con- 

voy immOTcahle property. IVhero a vendor, 
having agreed to convey, without any reasonable 
excuse conveys the property to a third party in 
order to obtain a higher price, the vendee is entitled 
by way of damages to the additional pneo obtained 
by the sale TErtOEnYA Natu Biswas v. Joy 
Kau CnowDinunr . . U O. L, R. 454 

17. - Refusal to ezeonte lease as 

agreed— Amounl of rent agreed on. Under an in- 
denture ofleasc, A and ^covenanted to give Gand 
D possession of premises comprised therein. i Tho 
lease was executed by A, 0, and D. and S's assent 
was comprised therein, but he refused to execute 

6f2 
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DAMAGES— conW. 

2. MEj^URE AND ASSESSMENT OF DAM- 
■ AGES — contd. 

(a) Breach of Coktbact — fontrf. 
on brtach by A, in an action for damagci against 


18. Refusal to give lease as 

agreed — Nominal damagea. A party who look 
from certain proprietors of an estate a lease of their 
interest therein without advance or premium, not 
havir ' ' 

partj 

menc 

fuh 

ativea for damages to recorcr the expenses of 
the litigation, and the whole o! the profits he had 
expect^ from the lease. Btld, that the plaintiB 
bad no right to recover from the lessors the e*. 
pensca of the btigation, and as it was not con* 
tended that the lessors bad wilfully misrepresented 
tilings, be was entitled only to nominal damages. 
blAitouED Esa Kbar V. Kesqob Lsl 

14 W. R. 382 

19. Breach of clause in lease— 

Bent tuit — Su&sfanfiat darnn^e— Nominci damage. 
B obtained a lease of certain lands from A, agree* 
ing tbereundet to pay to A a certain rental for 
the land, and also a sum of R183-0-3 yearly to 


DAMAGES— contd. 

2. MEASURE AND ASSESSMENT OP DASI- 
AGES— con/d. 

(a) Breacq of CO^TEACT — fonid. 

dated damages, plaintif! u as not entitled to the 
Interest on tho sum an aided as damages. Par* 
BUTTi r. Misseb CuiMMtJN Lall . lAgra82 

21. Suit for damages for being 

kept out of indigo factory-^ofcufatitm of 
damages. Suit for damages sustained by plaintitf 


’ " would halo 

of tho de* 
> an appur* 
he plamtdl 

from tue laciory au Dcnent ucriiaoio from chur 
lands fit only for indigo was lost by her, and that 
tho sum which represented that loss bad been 
rightly Included in tbe calculation of damagcfl 
to wiuch plaintiff was entitled. Umusa CrrcKSEn 
Kookdoo V. Basu Ealee Debia 

ew.s 1B4 

22 Breach of contract to culti* 

Tate Indigo— <4^r<ment (o deliitr indigo— Bfrib 
of loss *» maitvfacfvTt. Whew a raiyat took ad- 


landlord as damages for breach of the Contract, and 
that tho amount of such damages ought not to bo 
taken as nominal, but should be assessed on tbo 
footing of the sum for which A might become 
liable to his superior landlord. Rutnessto 
Biswas v. Hurish CnvsvzR Bose 

I, L. R. U Calc. 221 
See Basaiita Kusiari DebYa r. AsnuTOsn 
Chuckerbutty. 

I. D. R. 27 Calc. 67 s 4 C. W. K. 3 


20. Contract assigning morU 

gage rights — Inlerest — Guarantee of loss Dc* 
feodants assigned their mortgage rights under two 
deeds to plaintiff, stipulating to make good any 
loss which tbe latter might sustain by reason of the 
opposition or resistance of tbo mortgagors. Plaint- 
v', *1 against the mortgagors, failing to 
est^bsn one of the mortgages, sued the ongmal 
mortgagees to recover damages with interest and 
costa meumd ^ him in a suit against the mort- 
gage^ IlelU, that the measure of damages or 
loss to which the plaintiff was entitled was not 
the sum pid by him as consideration, but tho value 
of the thing which ho had been deprived of: and 

that tho suit being in iu nature a suit for nnhqtu- 


tJtta, liiai, II luu s laauiu lu sujipiy to 


12-W. E 633 

23 • — — ■ — ilode of per- 

/onwniee— FiMl failure to soie. in a suit for 
damages for breach of contract to cultivate in- 


tho sowing season (ii) That only one set of dam- 
ages for one breach of contract alone could be 
recovered, and not a separate set of damages 
for each breach of failure to do each of all tho Van- 
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DIGEST OF CASES. 


( 310^ ) 


dam AGES —COT fi. 

2. MEASURE AND ASSESSMENT OF DAM- 
AGES— con/^. 

(/i) BBEAcn or Coxinicr— 

ccD'cd »nd dclcnniripd therewith. (SiirMBOo 
PcSdit, J., dji'cntinp.J MoTrr Stitnn r. 

Fobbed .... 0 W. H. 278 

24. — ■ - _ flfnjfj tityv. 

f-jtion r/ oj t. S, rl. 2 //<M, thut the limit 

of damages recoveraWo under cl 4, Regulation VI 
of 1823, wai three time^ the rum advanee*!, and 
that the amount of advance il«elf could not W 
included or eonddered, ereepf aa the mode of 
niea«urinKlhedaraager. Zvx-oon-nrr.vr AVp.loirr 

3 Apm 77 

25. _ - Hfnynl firyn- 

.fotion r/ of 1S23, f 3, fl. 4 Mlien a hrrach 


sum advanced, but the platntifTa were entitle*! to 
recover an amount of damage* not ezcre4l>ns the 
Bum which the defendant etipu1ate<l to pay on 
failure by him to perform hi* contract. L.\t 
JItnosiED Biawta c \Vat*ov 

4 W B. 02 ! 1 Ind. Jur K. 8 3 

20. — - B»nQnl 

lotion VI of 1S23 — Fraud It i* not imperative 
on the Court*, m casre of breach of contract for the 
eupply of indigo plant, accordinj; to the provwion* of 
Regulation VI of 1823, to swan! three time* the 
amount of the advance. IVhcrc the breach i* not 
fraudulent, the penalty abould bo adjudged with 
reference to the extent of the injury austained. but 
not exceed three times the sura advanced IVherc 
tbo breach is fraudulent, the extent of the injuiy I 
sustained is, without any restriction whatever, the 
standard for regulating the amount awardable 
Dalezp SiKon t'. Seith Rosiipm I 

1 Agra 681 ' 

27. Liquidated dam- I 

age». By a contract for the cultivation of indigo, I 
the defendants agreed, in consideration of certain ' 
payments, to prepare the land, sow the seeds that i 
should be supplied, and reap the crops ; and it was 
stipulated that in case the defendant shonld oeg- 


uoiisv^uciiuii oi mo lOAj ui luuigo ana its profits, 
the defendant should pay compensation at the 
rate of twelve sicca rupees per bigha.” IJeJd, that 
the stipulation for the payment by the defendant 
of twelve sicca rupees per bigha, m the event of 
the^land not being prepared for seed by the time 
mentioned, was a reservation in the natnro of 
liquidated damages ; and that the pUintlg was not 
entitled to recover more than that sum in respect 
•of the breach of that stipulation, althougbloss to a 


DAMAGES— conif. 

2. MEASURE AND A.‘V5F^SMENT OF DAM- 
AGES— cotH. 

(o) PRBAcn or CojemaCT— coB/d, 
greater extent may have l>ren au«lained. Mact.*!: 
j. Jj/oovrcK 3f/«arn Moreh. 3S0 t 2 Hoy 331 
28 - Jfr/UBfe o/ if-im* 

] nj'f In estimating the measure of damage* to 
I W p.aid for hreach of contract to cultivate indigo, 
thcperio*lof the hrrach should lie taken as thetimo 
for estimating the darosg*^ Generally, the natu- 
ral and imm'sliale consequence of the breach of 
contract should alone be lookcsl to, and not some 
po*<ihle remote result. Supt>o*c<l profits ought 
not to l>e given a* part of the damage*, unlc*s under 
apecial and extraordinary circumstances, ZEEt- 

rTTCMssi r. Towns . t7. B. 1804, 251 

20. Act X of 1S3G. 

s 3. Wien there has been a breach ofcontract to 
sow and cultivate indigo, both liquidated damages 
awl the amount aiivanccd to the cultivaton can- 
not bo recovcirO under f. 3, Act X of 183C. SU* 
iio'iEp Kiseu CiiowoHRv r. Forbes. 

6 W. B. S77 

Mahomed Kasem t. Forres . 8W. B. 267 
30. , ■ Suit on breach 

of contract to cultivate and deliver indigo for reco- 
very of the amount speciCed in tho contract, lleld, 
that, unless it was clear that tho intention of tbo 
I parties to the agreement was to treat tho sum 
mentioned not as a penalty, but as liquidated 
damages, behind which the Court should not look, 
the Court could not award damages beyond the 
amount of injury actuallr sastained. DoVEE t'. 
Muxoabee SIdxdttl . B W. B. S. C. C. Bef. 10 
DiNoox Sowdaoar V. Boisxost Cntmx Ojah 

6 -W. B. CIr. Bef. 5 

Si LiyuidateA danv- 

ayof In a suit to recover damages under a La* 
bubat, in which defendant had engaged to sow and 
cultivate indigo, and in case of failure to pay as 
damages a specified sum for every year i—Held, 
that the amount agreed to bo paid shomd be treated 
as bquidated damages, and not as a penalty. 
Leolis V. Bradoo Pobasiaxick 11 'W'. B. 688 

32. — - The sum agreed 

to be paid by a raiyat as damages for breach of 
contract in respect to the sowing of certain lands 
with indigo must bo regarded as liquidated dam- 
ages, and not as a penalty. Taliji WdnPTJL r. 
Watsox i Co 17 "W. B. 84 

33. Compensation for breach of 

contract— Contract Act, a 74. Where a tobala 


bond, together with a draft of tho kobala. to the 
opposite party, who ' then refused to execute. 
Fukeeb Ahmed v. Isshr Chdndek Das 

20 W. B. 481 
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DAMAGES — conld. 

2. MEASURE AND ASSESS3IENT OF DAM- 
AGES— 

(a) BaEJCH OF Contract— ccmftf. 

34< - Sun agreed on 

iy yartHs. "Where the contracting parties haT» 
agreed at what aum the amount of damages for 
breach of a contract shall bo estimated, »t is not 
necessary to prove the amount of loss sustained. 
Pauuep i'. Secretary or State for Indu 

S AgTR 194 

as. _ — Liquidated damages— r<- 

nalty — Tleading. IVhere the parties to a con- 
tract stipulate for the payment of a epceiOed 
sum for any breach of it, and the damages 


Ashbupurissa Bsoua v Stewart 7 W. R 303 
30. Breach of con- 

tract tn telhng pih^Lxgvidaud damages. In a suit 
for damages on the gronnd that the defendant.*, 
after executing an agreemet by which they stipu- 
lated to sell &h every day in the plaintiff's bazar, 
and to pay a fee per diem, and bound themselves to 
pay damages to a specified extent in the event of 

tpanniT tua tA •r./.lRpp 


• A •» 

37. — — Liquidaied dam* 

ages — Penaltif — ilfcaiwre of damages — Act IX of 
JS72 {Contract Act), e. 74. Under s. 74 of the 
Contract Act, 1S72, the Court arc not bound, cren 
in cases where the parties to a contract have, in 


sation " not exceeding such sum. As a general 
principle, compensation must be commenenrate 
with the injury sustained. Acting upon the prin- 
ciple. when the injuiy consists of a breach of coo- 
tract, the Court woufd assess damages with s view 


'® “ - •> suiu snooid be paid 

as compensation in case such mdigo was not deliver- 
as agreed, that the method of assessing damsgea 
in caso of a breach of tiie contract would be to 
ascertain the quantity of indigo which could have 


DAMAGES— confi. 

2. 3IEASURE AND ASSESSMENT OP DAM- 
AGES— 

(<r) Bbeach of Contract — conid. 

been pressed out of the stipulated amount of indigo- 
plant, to ascertain the price at which fho indigo 
might have been fairly sold in the market during 
the seasoQ to wluch the contract rriated, and to 
deduct from such price the ordinary cub rges of pro- 


Indigo Company, ll*. J?. 3S64, p 354, is prtsrm- 
ably ovemUed by the eases under the toutract 
Act, 8- 74. Nait Rasi v Snin Dat 

I L. E. 6 AU 838 

88. Breach of a con- 

liacl to' pay tttnons tuns — Agrttnent to pay en- 
hanced rent in eieni of breach — Liquidated damagee 
—Penalty — Con/rocJ Act, « 74 By the terms of a 


tatot—Vefd, that plaintiff was entitled to n cover 
the additional amount as liquidated damages. 
Balxciraya V Sansasiva 

I li R. Sa Med 453 

39. — — ■ . ■ Contract Jet, 

»s. 73, 74 — Interest — Jyrremewt to lend Money— Da- 
tnoyes TeeoverabU hy Under for IreacA siieA agree. 



been lying in deposit, bearing interest at G per 


ru M) uiauii. ueia, inai no ivas nui eniuicd to 
interest for three years, but only to interest for 
sneb penod aa might reasonably be required to 
find another borrower of the B20.000 at the rate 
of interest agreed upon between him and the de- 
fendant. The Court accordingly awarded bira 
interest at I J per cent per annum (i « , the differ- 
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J)AirAOES-<on/i. 

2. IIEASURE A>*D ASSESSME^'T OP DAM- 
AGES— 

(a) Bbeicb or CoNTiucT — ronif. 

etjce bclwetn the lanicr’* T»te olintcrwt and the 
contract rate) on 1120,000 for four tnoittha to. 
gether with the cXjKTifc of preparing the ifrada 
required for the purpose of the loan. DaiTrilil 
Esiuniu r. ABcnaKtc 31PLrnr>A 

I. li. n. 12 Bom. 242 

40. Confraef trAifA 

Xai teeome impor/il/e to jorfom —Ftiri?.<r and 
ctArr rtlitf — Donay(* — Controft Act {tX of 1S7S), 
a. SC — A'oratioa. Money haiing hren ailianctd, 
a contract was made to rccurc repajment of it 
a usufructuaij- mortgage, with po<*<si>ion to be 
given to the lender, of land which, however, I ad 
then already been attached under a decree, and 
had been taken under the Collector’s management 
under a. 320 of the Code of Civil l*roc<dure. To 
perform the contract by dehierj of po»a<^?ion of 
the land having thus become itnporsibkt /Nfd, 
that the lender of the monty was entilkd to 
compco»tion, the damages being the amount of 
the advance, together with interest from the date 
when, had pcrforinanee been possible, the land 
should have been made over to him. &rni Jai* 
DAYiLt', RauSaiue . I L. B. 17 Cflic. 432 

4L Cofilrqel Act 

(IX of 2S72), #. 7^— Fenaky— iijtii^ated damaget 
Sitpvlation to pay turn nantd tn ease of Iriach — 
XeatonabU comptntalton for IreaeA. riaiiitiS and 
defendant, who were jointly interested in a $al 
forest, entered into an agreement by which they 
bound themselves not to cut down any tree in th« 
forest for the next ten years and m case of any 
breach committed by any one of them to pay a 
penalty of RSOO. The principal defendant having 
cut down certain trees m violation of the agree. 


has done away with the distinction between penalty 
and liquidated damages, and baa left it to the 


garded as a measure for assessing the damages. 
The lower Court should have filed some reasonable 
Bum, not exceeding RbOO, the amount stipulated, 
aa would bo likely to prevent any future breach. 
Nait Kam r. Shib Dal, I. h. M. S All. Z3S, dia. 
tinguished. Drahmaputra Tea Co. v. Scarth, 
I.L.R. Jf Cafe. 5 ^ 5 , referred to. Dilbab SakBar 
V. JovsBi Ktjbmi , . . 8 O. W. 17 . 43 

42. Breach of covenant for 

title — Pendor ond pvTchater — Mortgagor and 


DAArAOES-eofl/d. 

2 MEASURE AND AhSliSMKNT OF D.VM- 
AGE^) — contd. 

(o) 1 )Ba5Cu or CoxTRACT— .cent/. 

rnortgajcc-^Yalvt of jrctfcchrt jroft*. A 
porebssrr evicted from his holding u entitled 
to recover from a vindor who has guaranteed his 
title the value of the land at the date of the cvic* 
tion. Though in ordinary cares a mortgagee, 
when depnved of hie security, can only nco'cr his 
mortgage-tnoney aa the damages for breach of the 
covenant for quiet enjoyment yet, where the molt* 
gage-devd containa a coverant on the jwrt of the 
tnortgsgor not to pay of! the mortgage for a term 
of years, the mortgagee u entitled to damages for 
being deprived of a lavourable and icrg-ti-dunrg 
investment. Tor the purpose of estimating such 
damages, the Court will value the prosjectivc J'ro* 
fits aa a jury would. NAOArnas bAiBiiAOYAT>AS 
r. ^VUMcnuiAx . . I. li. B. 21 Born. 176 

43. Appropriotfon by vendor 

—rat4C"J of iTOftrty—Ivvcr of rc'talo^ 
Contract Act (/A of Ji7S), f. JOT^Changmg 
thape of ctotrt—Arntndmcnt o/ pfoint. Ihc plaint, 
ids under tcvcral eontracta with the deiindarit 
produced by manufacture goods answcncg to 
the descnption of the eontracta and appropnated 
tbem to the reieraj contracts. On notico of the 
production of the goods being given to the defend* 
ant, he directed tho goods so appropriated to bo 
marked and despatched for shipment according 
to certain instnictioDS. ThcplainUfis earned out 
these instructions, but the goods could not be ship* 
ped.aatho vcerels in which they were to be shipped 
were not avBilablc at their usual place. Held, that 


and to recover as damages tho differcneo between 
tbc contract pnee of the goods and tho price at 
which they were resold. Stmble: jho proper 
course to be adopted, when it is sought to shape 
a claim for damages differently from what appears 
in tho plaint, is to amend the plaint and add a claim 
for damages on the basis of that amendment. 
Then at tho trial evidence may be given m support 
of the amended statement, hut that course 
ought not to be allowed to bo adopted after tho 
plaintiffs ha VO once closed their case and the de* 
feodants have been called on to meet the claim as 
originally framed m the plaint. Ttiie tb Co. r. 
Jfohomed Uottain, J. X, R, 24 CaJe. 224, fol- 
lowed. Clive Jute Hills Co. v. EblaQisi Amu 
I. L. E. 24 Calc. 177 
Yvlb & Co. V. Maiiomep Hossaiv 

1. K E*. 24 Calc. 124 
1 C. W. IT. 71 

44. MeaBUre of damages on 

breach of contract by pttrebaBor — Romr 
of Tfiak— Contract Act {IX of 1672), t. JC»— 
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DIGEST OF CAS^, 
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DAHAODS — tond. 

2. MEASURE AND ASSESSMENT OF DAM- 
AGES— co«<rf. 

(a) Beeach of CoHTEict — conld. 


DAMAGES— con/i. 

2. MEASURE AND ASSESSMENT OF DAM- 
AGES— i-onri. 

{a) Bbeacb of Costeact — cofitcl. 


RijJzt 0} re-sale lo be exercisfd o rtaeonabU 

/tme of Iht breach of contract— Measure of damagte. 
In tbe case of a sale, if the purchaser docs not per- 
f onn ids part of the contract he is liable in datnngcs 
to the seller, the measure of damages being the 
difference between the contract pnee and the pneo 
which the seller could hare obtained lot the aiticle 
at the time of the breach of contract. If a vendor, 
on breach of contract by non-payment of the pur- 
chase-tnoncy, electa to exercise the right of te-salo 
given to him by a. lOi of the Indian Contract Act, 
1872, not only la the vendor bound to wait a rca- 
sonahlo time after giving notice to the vendee of 
hia intention to ro-scll before actually re-aelbng, 
but he 13 also bound to exercise hia nght of rc-salo 
within a reasonable time after the date of the 
breaob. Peao Narain i. Mot, Chand 

1 L R 19 AW 535 


46. Pnneipal and agent— Co«- 

«i!fnmeR< of gooit for eale — Vnauthortied sate by 
agent bdoie limit The measure of damages, in a 
caae where an agent has in brcAch of hts duty »old 
goods of lus principal below the limit placed upon 
them by the principal, IS the loss nhichtho pnnei- 
pal has sustained, and if be has sustained do 
loss, be can only ask for nominal damages MaN* 
CH08HAI NaVALCKASIP U ToD 

J £i. B. 20 Som. 633 


1 


the ptleo icahxcd by the plaintiQ on the tc-eaU'. 
MaU Schulte <£• Co. v. Jbuchmt Chand, 2. L. Ji. 2S 
Dale. SOS, followed TuU rf- Co v. Mahomed 
Uossam, I. L It 2i Calc. J24. dissented from. 
Basdeo V. SsiiDT , . . D. B. 22 AU. 55 

48 Contract coneiating of 

dlfitlnct contracts with separate parties 

ifsejoinder 0/ parties *« dtftndanle— Granl of 
relief not frayed for — Liquidated rale of damages 
applteable lo certain specified breaches of contract 


for eoten years, m cottsideration of A'e paying 
(bematfbe rate ofKJl-tJO per garce of salt, four 
moDtbs' credit after each debvciy being allowed to 
A, Aodoi bu pa^ng Gosemment taxes aod does, 
and executing olj but petty repairs mtbedefeod- 
ants’ factory. £ was a party with A to Ibo costrset, 
though be was not exprrsdy mentioned therein. 
A assigned lus share in the contract to C 2?/aa 
first plaintiff, and C, as second plaintiff, brought 
a suit against the defendants alleging that the de- 
fendants had failed to fulfil their part of the 


46. Sale of unascertained 

goods — Breach of contract— Paicer of re sale — 
Contract Act {IX of li72],s 107. The plaintiffs 
sold to the defendant under an “ ludcnt ” contract 
ten cases of tobacco at an agreed price, Oo ar- 
rival, the defendant refused to pay for and take 
delivery of the goods, on the ground that they 
wero not the goods contracted for. After notice 
to the defendant, the plaintiffs re-soid the ‘goods 
and sued to recover the expenses of the re-sale 
and the difference between the pnee re.ilizcd and 
the contract price withmterest. Ueld, that ci J 
of the Indent Contract gave the plamtiffs a right 
to le sell the goods, and sue for the damages men- 
tioned therein. S 107 of the Contract het had no 
bearing on the case. Tule dr Co. v. Maftomed 
Kos-iOin, I L R Si Calc 124, dissented from 
Moll S< hotte & Co. v. Lncniii Cuaro 

•I. L. R. 25 Calc. 606 

He-sale — Breach of eontraet 

Ui puKhajir—Controcl Act, a 107 The nJaint- 
tff sold to the defendant a certain number of 
cases of etnbtoideted musbn. The defendant 
^ok dcuvory »ome of the cases, but refused to 
?n The iJaint- 


u«. uem iiauiu loi auyu images pJaintitfs might 
suffer through a fall i» the price of salt. The 
Court of first instance, having held that the con- 
tract contained seven separate and distinct con- 
tracts, each defendant haring^ contracted vrith 


loc each garce ol suit, iltld, on appeal, that the 
suit was bad for misjoinder since the case of each 


and in not ascertaining the amount of damages 
payable by each defendant ; that the measure 
of damages was what lha plaiatiffa had. lost by the 
breach of contract, but that the lower Appellate 
Court was wrong in applying the rate fixed on this 
pnaciple to each defendant without ascerfaioing 
the particular nature of the breach of which each 
defendant was gudty. Namasivaya Gorukai. v. 
Kxzixs. AstitAt, . . I. Il E, 17 Mad. 168 
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DAMAGES— fonU. 

2. MEASURE AND ASSr^SSMENT OF DAM- 
AGES— 

(a) BKTicn or Costtlact— 

40. "Agreement to diechurge 

a debt duo by debtor to a third rarty— 
A*o time find for f^{omoyi(t — Tadurtto yrr/wwi 
uilAi'n o rcawnaW* Jiw? — Cati« cf ettion. Ik-lend- 
ant sfeiwl to di«cbame * debt doe by flaintiil to 
a third party rocuird by a mortpipc of a \»Uapr 
which was held by plaintiff on lease and which had 
bcfn mb-lct by fcim to defendant after the mort- 
gage to the third party had I'cen cranted. 
agreement provided that if the defendant /ailed 
to discharge the dcM he should l>c liable to plaint- 
iff for any damage « hich the latter might sustain. 
No time was fixed for the perfonnanee by the de- 
iendant of this obligation, and he, in fact, fadetl to 
perform it for a penod of nearly three jear^, 
whereupon this suit was brought. lJ<ld, that the 
agreement was not a mere contract to indemnify ; ' 
that defendant was bound to di-ehargc the debt 
within a reasonable time, and that bis failure 
to do 80 dunng three yean «ai a breach of the 
contract, notwithstanding the fact that the third 
party had not enforced hia claim against the plaint* 
iff. The measure of damages payaHe in con«e- 
uence of such breach would be the amount of the 
ebt which defendant had undertaken to dL«charge. 
DosasiTtoa Tevxb f. ARpyaaiaLssi Ciirm 

E L. n. 23 Mad. 441 

60. Assessment of damans 

—Contrael—Drtaek of tonlraci to dtlittr good$ 
—ilarUl ffite of due efofe— 5(ii( an lltjhCo*‘rt 
eo^naalU bij Small Caute Court— Decree ti» tueh 
suti, for lesf than SI, 000 — Costa — Small Caute 
Courts Jel(XV of JSS2),s. 20, asamendedlyt. II 
of Act 1 of 1S95. MTiere for purposes of 8f«c«"iDg 
damages, it is necessary to ascertain the market 
rate on a certain day, and evidence of alleged actual 
deahngs on that day is given, the Court must bo 
satufi^ that euch dealings were contracts made 
in relation to tlio true prices of the day, and not 
made merely with a view to influence tbo prices 
and, therefore, afToiding no clue to the real price 
at that date, per Jekk]>s, CJ — Obviously, 
value created for special purpo«cs is irrelevant, 
and it is for this reason that the prices made by 
Bulls and Bears are of no u«e. If the market value 
is uncertain, then we must have recourse to such 
surrounding circumstances as affect the probabi. 
Iities, and, among them, to real pnees proved about 
the time of due date The plaintiffs sued the de- 
fendants for damages for non-dcln cry of cotton, the 
question between them being the market rate on 
the 25th May, lOOO, the date on which delivery 
should have been made The 2-tth May was a 
holiday, and it was proved beyond dispute that 
on the 23rd the rate was 11225 per lhandi. The 

r laintiOs alleged that on the 25th the pnee was 
I2t0 per khandi ; the defendant alleged that it 
■was R217 per khandi, and counter-claimed accord- 
ingly, The plaintiffs adduced evidence of five 


DAMAGES— eon//. 

2. MEkSURE .VNP ASSF.S3MENT OF DAM* 
AOE-S-romlf. 

{<l) BRCACTI or C05TR1CT — contf. 

caw*«of aileg^l adust dealings at R220per Ikiadi 
on the 2 '«th May. Ilic lower Court, however, was 
not Mtisfied that (he contracts wero made in re- 
lation to the true price of the day, and the Ctourt 
of Appeal eoul J not mv that it had mivippreeitted 
the evidence on the point. The defendant ealletl 
(among others) the Chairman of the Cotton Trade 
Association, by which the r*te of R217 bad been 
fiieil for the 2>lli 5ls). Hr. however, knew of no 
transactions at that nate. The lower Court found 
the rate on the 2oth May. ll>00, to have l-een 11217 
per lAosifi. and passeil a decree for the defendant 
on Ihecotinter-eUira against the plaintiffs. Onaj^ 
peal by the plaintiffs: Held, that there was 
no satisfactory tiirtcl evidence of the actual market 
ratoon the2 >lhMay. IPOO, hut that, ns the evidence 
ehowM that the rate on the C3rd was B22o per 
lhandt and that the market was on the nsc, the 


proved that on the due date the rote uas not leas 
than I122> per Uonrfi, iihich therefore (and not 
R2I7) was (ho basis on which ilamages should bo 
assesscel The Court of Appeal accordingly varied 
the decree of the Court below, and passed judg- 
ment for the plaintiffs. The question then arose 
whether, having regan) to s. 20 of tbo Small Cause 
Courts Act (XV ol 18S2), os nmendetl by *. 11 ol 
Act I of 1805, the plaintiffs were entitled to the 
costs, the decree m thcit favour being forless than 
RI.OOO Held, that no costs could bo given. The 
mere fact that the plaintiffs claimed a sum in excess 
of the Small Cause Court jurisdiction was not 
enough to take the case out of the operation of s. 20. 
The result oi the suit showed that the true Rmount 
or valuo of the subject matter was not above the 
Small Cause Court’s limit. Tho Court of Appeal 
ordered that tho defendant should get the costs 
ID the lower Court of his counter-claim, and no 
more, but none of the general costs of suit or the 
costa incurred in connection with tho plaintiff’s 
claim. No costs of tho appeal. SimiDiiAN Gopi. 
NATUv. Gordiiandas Gokpldas (1901) 

I. L. B. 20 Bom. 235 

6 E 2l7de of assess- 

tag damages where no proof of market price, Qn2Ut 
October, 1899, defendant contracted to deliver 
to tho plaintiff at Bombay 1,0(X> tons of rowell 
Duffryn coal, January to May shipments, 200 tons 
to bo supplied each month. Tho first shipment 
was duo in middle of February. Defendant failed 
to deliver any of the coal, and the plaintiff did not 
poichaso any coal against defendant’s contract. 
Tbo plaintiff now sued for damages for breach of the 
contnwA. The only question was as to tho mode 
of assessing damages. Thcro was practically no 
coal in Bombay of the description contracted for 
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DAA£AOES— 

2. MEASURE AND ASSESSMENT OF DAM- 

AGES“H:o7iftfi 


(a) Breach of Cootbact— coneM. 


(6) Tort, 


at the dates at which delivery ehoidd have been 
given, and consequently nu market rate coaid bo 
proved- At the bcanng plamtifE produced a 
statement showing the rates at which ha had, 
dunng the contract penod, settled certain contracta 
for Powell Dnfiryn coal which he had with the 
Bombay Company, Limited. Seld, that, under 
*1.^ ono.<^} circumstancea of the ease, and in the 
, ’ -* the 

be 

. the 
bus 

auuiuiug u red. 

JOGSIOHANDAS VURJItVASBAS V. NrSSEStVaKJl 

JSSJtjrOIB KSJilBJTTA IJ902) 

I. Ji. B. 26 Bom. 744 

62. Contract for forward 

deliveries — Covii/ucttsn of Contract 


larger quantmes luLu u-uu..., ^ 

whole 5,000 toss to becomplcted not later than ICtb 
February 1007." In October 1000 the defendant 
tendered, la part-fulfilment of the contract, cer- 
tain Domree ore which the plainti6s refuaid to 
accept on the ground of snfenonty in quahty. 
»rVn*.„T,r>n the defendant on the 5th November 


53, Assessment of damages, 

practios aa to. In a suit for recovery of damages, 
the Court which tnes the case must, before pass- 
ing final decree, assess the damages, and not leave 
them to bo assessed in execution of the decree. 
Tho practice on the ongmal side of the Court as to 
assessing tho amount of the damages discuf'Scd. 
SlAiaRASi r. Bibi SlAsnmiTA' . 4 B. Xi. N. Ap. 66 
Ksisio Slonns JIdokebjee v. Jcooernatii 
R ov Joooee , . . .11 W. E. 236 

Bnmi Bist v Lau RAMSARtir 6c.ott 

1 B. L. E. S. N. 23 
Birda Bibi r. Lala Ramsafak Simth ari> 
BngyncE Sman v. JeaaBR SiyOE 20 W. It. 1B9 

64. 'Wrongful act — Injury done 

— Puniehmenk In assessing damages caused by a 
wrongful act, the iujury suitaincd should alone bo 
coDSidcrcd. not the punishment to be indicated. 
BoLOBnTODtJR Sisoii V. SotARO . 5 W. B.107 

55. — — nominal damages — Olhga- 

.... .....j inmaati. Sembfe; 

aintiff fa 
it is not 
FtriBsa 

A. jj. XV. X L'alo. 285 

56. — - Bight to damages— Bsiab- 

fisbment of cause of action— AittonmeM at too 
t **** "■ -n -s oefion £s estab- 


)Utt 

ICS- 

44 


lUu uiu 10 

constituted J * 

proper jneasuTe of damages was the suiuoi lueuw- 
ferences between the contract and market piioo 
of the several quantities at the several periods for 
delivery, even though the defendant repudiated 
the contract at a period previous to the fcial date 
Specified in the contract. JoaUng v. Irvine, 6 B. 
d.- N 512, Brewnr. flutter,! B 7 Ex. J]9,Jlopir 
T. Johnaon, L. R SC. P. J67, followed, luas. 
much as there was no market rate for the com- 
modity m Calcutta at the date of the breaches, tho 
damage for thono breaches was the value to the 

, . V..-« 


COOtERJEE BllOJA U. ItaJENDBA JfxTlI JllUSBBJi!i3 

.... I.I,.B.a0Calc.617 


67. /'loimiy exag- 

gerating Aw cfaim A plaintiff who comes into 
Court with a moastronsly exaggerated statement of 
1 • 1 - served if tho Court 


:00R 

476 


SR. 


Phintiffa 


59. ■ - i'anuie lo piuve 

apeei^ damage Where special damage is the gist 
of a plauitig’s case, and he fails to prove such 
damage, he is precluded from recovering ordinary 
damages 'WiESoN v. Kakhva Sasoo 

IIW. B. 14S. 
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(J») Tout— fCTii. 

eo. BcBponsibllity of each 

member of common assembly — Com/itHMiton 
— Durtsi- Uili, th»t m sfuit forcompcnsstionfor 
cUnisgcdonc toprovtrly cscb*n<l cTcn- one of the 
persons was equally Tt‘«pon«ible lo make compen- 
sation for the lo<s sustained, when he happened to bo 
apart of thecommonapsembly ami ciecuted a eom- 
iDonpurpo«e, and that each one was not liable only 
in proportion to hi« share of the plunder receited 
or of the damage done by him Coercion to form 
a member of the as'embly, or bear a part in the 
damage, vs no cxcu»c from respontibiliiy vn a ei\il 
suit for compensation GA^ES1I Sl^QlI t Uam 
Raja Q B. L. H. V . C. 44 : 12 W. R. P. C. 38 

BL Mental '□"anxiety — Vamose 


Courts in awarding damages arc not compelled to 
estimate the damage too precisely, but arc at liberty 
to giro damages which may effectuallT protect the 
injured party from a repetition of the wrong. 
FtmooRH nossEiK V. Fczcl Kos«eiji 

1 N. W. 209 : Ed. 1873, 292 

62. — . Abuse' and assault— Poat. 

(ion tn Uft of plaintiff. la a suit for damages oc- 
casioned by abuse and assault, the plainliQ’e 
position should be considered for the purpose of 
seeing bow far the compensation awarded » com- 
mensurate with the injury ioflictcd, but not for 

: — ■' ’ yopd any 

bceauso 

position 

IT'W.B. 280 

63. — Assault without provoca- 

tion. In a suit for damages for an assault made 
without provocation, the damages given should be 
commensurate to the injury and annoyance caused, 
even though there has been no senous personal 
injury eustained. Bamjov llrzooMiiAB r. 
Russell . . . . W. R. 1864, 370 

64. _ Injury done by cattle tres- 

passing— Sfnlinj avtraye. Striking an average 
on the amounts stated by several witnesses is not a 


W. R. 1884, 303 

65. Loss of cultivation by cut. 

ting embanlanent. In a suit for damages for 
loss of cultivation by the cutting of a bank, (he 
plaintiS is entitled not merely to the rent of the 
land but also to the profits of cultivation. 
Pu>*KCN SiKon f. JIehee Ali W. R. 1804, 386 


DAAtAQES — coni!. 

2. MEASURE AND ASSF.SSMENT OF DAM- 
AGES— eon/ /. 

(b) Tort— < on/'f. 

CO. Defamation— Con nefi'on and 

fine by Criminof Covrt. A Civil Court Is rot bound 
to give (lamAgen for defamation after the defendant 
has been convicted and fined for the offenee in the 
Criminal Court where phiintin has euBered no 
actual damage, Oo'ia CiiCRR oJi'o# Gopal Clicjr- 
DER Roy MotooMtiARr. CinsnCiiouER Raker. 
jEE ..... 25 W. R. 22 

C7. - Compensation for land 

iftkon by Railway Company under Act TL 
of 1657 — Compenia/ion — I’folalU dapiagei to ad- 
jominy/enfs. IMien land is taken up fora railway 
company under Act V’l of 1857, the owner should 
claim for all damages likely to bo caa*cd to his ad* 
joining lands by the works of the company ; and no 

•„.< tr.ll 1... «... M , 


of fact to be determined by the lower Court. Tan- 
pAaCoDiKURnM V. R., B akd C. I. Railway Com. 
EASY. B., B. AND C. I. Railway Co. p. TArroAs 
GoDiKDsiiAi . . .0 Dom. A. 0. 116 

68. Malicious prosecution— 

Injury to ftthnyt. In estimating damages for a 
malicious prosecution, a Civil Court Is not neces- 
eanly wrong in taking into consideration the 
plaintifl’s feelings. Umo Lall Biswas v. 
HuRo CiiuNDin Roy , . 12'W. R. 88 

69. Compensafion. 

In a suit for malicious prosecution on a false charge 
of dacoity, a Civil Court m awarding damages is not 
limited to tbo amount mentioned m s. S70 of the 
Code of Criminal Procedure. BRamaciivrk Hai- 
der V Beuaei Lall Koilay . 14 W. R. 443- 

70. Injury to i feel. 

inyg — Reimbursement of legitimate expenses. In 
a suit for damages for mahcious prosecution, dam- 


Oidinanly speaking, the plaintiil, m a successful 

,«»• — t ... * d to re- 

m in bis 
ach case 

• IlieJes 

" Ichell V. 

• • ' ' M JUKO 

! <■ ’...N.SST" 
71- ^ Wrongful distraint — Ac- 

tual toes. In a suit for damages for excessive dis- 
tress, the Judge awarded to the plamtiS damage* 
equivalent only to the actual loss sustained. Ileldr- 
that he had a discretion with respect to the amount 
of damages, and that there was no ground for 
ialerfenng with his assessment. Teekaeam Ky- 
BoTT V. Rajkishes Roy . . Marsh. 495- 
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{h) Tort — cont«i. 

72. "Wrongful act— Sutl /or pot- 

session of fToperij) — Prospeeihe Joss. Damagca 


brace orospective loss Koohakee Dassse v. 
Baua Soondebee Dassee . 10 W. R. 202 

73. — Suit for negligence — iloit 

of assessment — Praciiee — Fresh issues — Oiril Proce- 
duTt Code (Act X of 1877), s 58G. In a suit for 
negligence, nbere it is possible that the Court may 
take one or more diSerent views as to the proper 
measure ol damages, the plaintiS must come pre- 
pared with evidence as to the amount o! damages 


cases where some point has come to light ia the 
Appellate Court which has not been raised, or the 
. importance of which has not occurred to the parties 
or to the Judge in the Court below. Axrmno 
Ltit Dabs v BOYCAurT Ram Rov 

I. li R. 6 Calc. 283 : 4 O. I* R. 473 

74. , ■ - - . Wrongful converBlon— 

Detention of ornament) pledged In an action for 
damages for the detention of ornaments pledged 
with the defendant which the defendant has wrong- 
fully converted to his own use, the measure of 
damages is the value of ornaments, less tfae sum for 
svhich they have been pledged Hasam Kavaji 
» Ooira Jadavji . . 6 Bom. O. 0. 140 

75. Conveyance of 

timher — Price ot place of destination. In an action 


convemon Held, that the cost of carnage to 
Rangoon from the place where the wrongfnl 
eonvcTsion occurred must be deducted. Bombay* 
Bubjish Tkadiko Cobeobatios t* Mamosied 
AiiY .... I. L. R. 4 Calc, lie 
7e. — I - — MovtahU pro- 

perly — Non-existenl fn<?tea6 ?«* — Contract fa aiStgn 
after acquired chalUls — Completion of assignment 
on property cominj into existence — Transferee with 
BotiM of hypothecation — Suit against transfew 


D AH AOES— cont I. 

2. MEASURE AND ASSESSMENT OF DAM- 
AGES— cwiT'/. 

(h) Tout— contif. 


suit nossaiii, 1 . Ml, ii so ip/Uiu -u., leieiii-u lu. 
Bassidiiae V SastLvll . I. D. R. 10 AIL 133 

77, Injury to indigo crop — 

Cross negligence. In a suit In which it is proved 
that defendants malicioudy and from gTo«s nc-gli- 
gcnco allowed their cows to trespass on plsintlfi’s 
lands and to destroy the indigo plsnta thereon, 
knowing the value of the crops to tho plaintiSi 
Held, that the case was one of tort, in which the 


which would have lieen obtained from the indigo 
plant Sreeutoee Roy r. HiLt . 9 W. R, 1B9 

78. Suit forvaluo of trees cut 

down— Pfr«n Wirt ffome rfaim < 7 / right. Suit for 
damages in respect of the value of trees cut down 
by the defendant, not as a wrong-doer, but as one 
having some claim of right to justify him . Held, 
that the computation of damages in such a case 13 
not n matter of exact calculation, but must he left 
to the discretion of the Judge who hears the evi- 
dence Forbes v Meer Mabqmcd Kasseeu 

1 W.R,238 

79. Suit for illegal ejectment 

— Surety of lessee. Explanation ot the principle 
of assessing damages in a suit by a surety of 


^8 0 BnBDABANTJl RoY V. AlUK MtJWJOOREB 

Dassiab . • • .4 Hoo 1. A. 321 

80, - Raise representation — 

Cause of oction — Pecurrmj damages. Where plaint- 


when the crop was grown and the produce reahzed, 
and was cnlorcible against a transferee of such pro- 


ttousequeuem uamagess — itetu, luav no could not 
BUcceM in a second suit to get back so-called excess 
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DAMAGES— f on/ f. 

2. MEASURE ANl) ASSESSMENT OE DAM. 

AGES— cotM. 

(t) Tort — conli. 

of rent paid by him in tcrtn« of the patni pnttah 
nmec the institution of the first luit. IITirn once 
the ci*n«c of notion is jnatuml, the fut«»equrnt 
occurrence of further dsmnpe, after or licfore 
adjudication of the onpinal matter, doe* not 
onRinatea fre«hcau»eof nut. SlLMo^^.I: Sl^oii 
Dcor IssmcitrSDEii GiioSAL . ^0 "W. 11.121 

81 Actions for compensation 

for destruction of llfo— Aft XlJt ©/ ISS5. 
Mode of estimating damages in actions brought 
under Act XIll of 18."o discussed. Vi^aYak 
RAO ncNATn r. Great Inpias rEvi>sciu Rail- 
way CoMTAM . .7 Dom. O. C. 113 

Lyell i- Ga>>*oa Dai . I. L. ILlAtLGO 
SoRABJt Ratanji t. Great Ikdias pEMXStrUA 
Railway CoMpA^y 7 Bom, O. C. 110 note 
Rata>bai V. Gbeat Indian rEstssOLA Rail- 
way CoJtPA^Y . 7 Bom. O. C, 120 note 

And, on appeal, Ratanbai r. Great I>'PUK 
PEmsscLA Railway CostpAsr 

8 Bom. 0. 0. 130 
82, suit against Collector for 


proper measure of the pUintiQ’a loss, and not tbo 
actual or probable value of the estate. Corsell 
V. OoDT Tara CnowotiRAiir . 8 117. R. 372 

83. — — Action of trespass— Dam- 
ans to property by aUeralion of netghbouriny hov$t 
—Injunction. Plaintiil and defendants, occupants 
of neighbouring bouses, Bcrc joint tenants of the 
party-wall. Defendants unroofed their house, 
rais^ the wall, and placed beams on it to rebuild 
their house The lower Appellate Court found that, 
in consequence of this alteration, the rain from 
defendants’ house descended upon piaintiQ's 


DAMAGES— confd 

2. MEASURE AND ASM>SMENT OF DAM- 
AGES— con/d. 

(t) Tort— con/rf. 

8^ '■ Tffjipa^s to im- 

tnorfable property — Quarryittj stone teilfiml Iratf. 
Where the defendants without leave quarried on 
the land of the plaintiff and rrmore<! a targe quan- 
tity of stono therefrom: IMI, that the pLiint- 
iff waa rnlitlcil to recover by way of damages the 


Raroda a>o Central I.vdia Railway CojtrAyv’ 

0 Bom. A. C. 235 

T 0“ ^ j-e.i-,. a ,r trodo- 

■ ■ ' I *7 ifoy of 

* ‘ ‘ ■ . •• ■ Where 

' 1 ■ ide-marh 

by the defendants caused a loss of profit to the 
plaintiff*, not by dimlnuhing the amount of goods 
aold by the plaintiffs, by taking away their cus- 
tomers or ousting them from their usual market,, 
but by causing tho goods setuslly sold by the 
plaintiffs to ho sold at a diminished price t—ZfrW,. 
that tho defendants were llsblo for the loss sus- 
tained by tho plaintiffs ; and that the amount of 
tbo reduction m tho pneo of tho goods sold was 
tbo measure of damages. Tbo plamfiffs sued tho 
defendants for the infringement of a trade-mark 
used by the plaintiffs upon bundles of yam sold 
by them, and known as “No 20 red tie" yam. 
They alleged that tbo defendants introduced into 
Iho Madras market a quantity of yam bearing 
similar marks to thoso upon tho plaintiffs’ yarn, 
but of very inferior quality • and that, m conse- 
quenco of this action of tho defendants, the sellmg 
price of tho plaintiff’s yam was, during the months 
of April and May 1885, depreciated beyond the 
amount of depreciation attributable to the natural 


.v- ...wu ..I. Avu.uyu 11 appearea that 


where it did not exist before, or that rt rendered 
moro burdensome an existent “ semtus stillicidii,’* 
it_ would be very dangerous to bold that every 
triffmg excess in the exercise of a servitude should 
justify the pulling down of the buildmg creating 
tho excess ; that m the present case tho damages 
ahould be assessed and awarded, and the 
injunction to remove tho roof of the house and re- 
duce tho wall be made conditional upon the dc- 

f»ndi|nto nn* 41,, _« 4 , nuisance. 

« ;cs is the 
' * , ' to abate 

* ATA CIUX.A 

■ ' 0 Mad. 112 


oi tbe plamtilis' yam beyond the general market 
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(b) '.CoBT— font!. 

and probable result of the defendants’ action; 
and that the plaintilia were entitled to recover each 
-damage from the defendants. MahockJI Petit 
Manopactubiuq CoMTAnyw. ManaLASMt Spikk- 

INO AKD WEAVIHQ OOStPAKY 

1.Ij. R. 10 Bom. 617 

88. Wrongful exeeutlon of de- 

cree — Aaiecufjon of decree afUr talo of dteree. 
The defendant, being the holder of a decree, whete- 
liy a certain eum as declared due as a lien on two 
xnouzahs therein mentioned, sold his decree to the 
plaintiS in the present suit, who had purchased the 
proprietary right in the mouzahs subject to thelien. 
Suhscquently tha defendant, who teleancd posses- 
sion of the decree, sued out execution and realized 
the amount due under it, together with subseqoent 
interest thereon. Held, that the plaintiS was en* 
■titled to recover hacls the money paid by him as 
the coneldetatiOQ for the sale, together with dam* 
ages pcoporCionate to the loss sustained by reason 
01 tho subsequent improper execution of the 
decree, viz , the amount of subsequent interest. 
Goob SuiAi V Edu Sahai . 8 Agra 202 

C387. _ Wrongful attachment— 

Death of caKle teiztd. In execution ot a decree 
acalnst his judgment-debtor, the defendant caused 
the cattle of the plaintifi, a stranger, to be seized 
and taken. The plaintiS died his claim under s 
210, Act VIII of 1839, which was allowed. Subse* 
quenlly to the admission of tho claim, but before 
the order for release of the cattle, three ot the 
bullocks died The plaintiff eued for damages 
consequent on the seizure of the cattle, and for 
tho value of the three bullocks which hud died 
during tho time they were in the custody of the 
officer of the Court Held, that the defendant was 
liable to the plaintiff for damages sustained by him 
in Consequence of the seizure and detention of the 
cattle,—! e,, for a sum sufficient to cover what 
would have been plaintiff's expenses for blnng 
bullocks to cultivate bis lanA Subxak DiBi 
V. Saeiatulla 

3 B. li, E. A. C. 413 i 12 W. R. 323 

88. . _ Ltahiltty of ext’ 

eution-eredilor in damage* for vrongful seizure 
-—Atlaehmenl of stranger’s property Certain on- 
threshed nee belonging to the plaintiff was wTong- 


DAMAGES— confi. 

2. JIEilSURE AND ASSESSMENT OF DAM- 
AGES — contd, 

(6) Toet — conff. 

iff to recover the value of tho unthreshed rice from 
tho defendants :—IIeld, tho measure of damages 
should be the value o! tho rice as it stood at the 


ance should bo deducted from the value of the straw 
and nco when unsevered from each other. Goma 
Mahad Patil Gokaldas Kbisiji 

I. L. E. 3 Bom. 74 

89. Loss of timber 

on atiaehei estate. This suit was brought to cancel 
a decision of tho MagUttacy (Ah dated llth Decem- 
ber 1869, whereby first defendant was put in posses- 
sion of the Choladi forest, to estabhsh plaintiff’s 


was begun in 1862 by 0, who in 1865 transferred 
his interest to D, who lo 1867 was succeeded by 
first defendant. In the following year the first 
defendant proceeded to lay claim to the land in dis- 
pute, and in 1868 he prosecuted some bll-mcD for 
trespass and had then crops attached. In Juno 
1869 be procured an order from the Deputy Magis- 
trate whereby the Gudalur Sub-Iilagistrate was 
ordered to attach certain lands (no boundaries 


cancellation whereof was prayed in the plaint. 
The District Judge found that down to the inter- 
ference of the Magistrate in 1868 plaintiff was 


connection between its loss and a wrongful act of 
tho defendant which was needed to justify the 
award of that sum as damages. There was no evi- 
dence of the mode of the loss. The occasion for it 


earned off by tlaew 
who left the straw. In a suit brought by pUiot- 


©O. Wrongful detention of 

property. The proper measure of damages for 
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(6) Tonr— 

wrongful detention of property the difleTenec 
between the value of the property when eewed 
Ana Its value when rertored NesDEEnaM Sl'son 

V IsDERcitcxD DcKJanE . . Cor. 80 

sc. in Court below. Inderciiusd DooaBEr. 
NcNDEEnaii Sixoii • • Cot. 3 

OL Intmtt on mine 

of good<. In a suit for tUmsgea Cot detention of 
property, interest at the b.azar rate on the value of 
the goods awarded and recovered may not bean ade- 
quate measure of damages. The Judge should ta Wo 


uau,u ui acuua, uiiu uuuu' lui iiicir natural ana 
immediate consequences. PcxJtJ r OonOY 

18 W. R. D37 

92. Suit for damages for tak- 

ing and detaining coffee estate and pro- 
perties and for dcatructlon of crop— Pro/ita 
of ulafe. The pUmtiQ brought a suit against 
the delendant to rccorer damages for the wtong- 
ful taking and detention by the defendant of a 
coSoo estate and certain moveable property be- 
longing to the plaintiS. and for the loss sustained, 
partly ny the destruction of the growing “ supple- 
mental crop ” and pirtly by neglect of tho proper 
cultivation of the estate. The possession of the 
estate had been !o tho first instance gives in light 
of the defendant’s claim as mortgagee, and after- 


DAMAOES-wnM. 

2. MEASURE AND ASSESSMENT OF DAM- 
AGES— eojwf f. 

(6) Tort— eofirf/. 

utiOH Ml (Xr of 1577). Sc\. 11, .Iff 720— 
Dtmtijd, tTi'titure of. MTiere notice under s. 0 
of the l^nd Aeqiibition Act does not contain tho 
material facta, which would enable the landowner 
to nlenlifw ♦I'" S..«»-.l,/l *- »ir — * 


ages lor permanent injury to a ferry caused by 
acquisition under the l>and Acquisition Act, is 


lonranl by the owner. A suit will lie in tho Chvil 
Court in respect oI claim for damages, which could 
not bo foreseen at the time of the acquisition pro- 
ceedings. A suit to recover compensation for 


reiiml by the (JoUector to award compensation. 
The mere construction of a railway bridge across 
a river, whereby the profits of tho ferry arc re- 
duced, docs not entitle tho owner to claim dam- 
ages ; but where lands and both banks of the river, 
«^ch were used as landing places for the ferry. 


lAnu, sO 

83. Suit for plundered pro- 

perty — Jfisappropriafioa — Pruumplton. In a 
suit to recover the value of plundered property, 
when a question arose as to the amount of the 


04, Injury to Ferry — Compen- 

aafion — Land ^c^uis/lion ^cl (7 of I89i), $$ P, 
12 and 18 — A’ofiee — IntgularUg in ike nofice, 

effect of—Vahd axeard, nquirtments of RaiU 

way* Act (7X of IS90],i. 70, *«&■<. 1$)— Limit- 


ought not to be determined by ascertaining the 
avera^ profits at tho date of tho acquisition by ' 
regarding it as an invariable quantity and by tak- 
ing a number of years’ purchase. The damages 
ought to be calculated ou the basis of the average 
profits from the ferry. RameswarSinohv Secre- 
TART or State foe Ikdia fl907) 

1. 1». R. S4 Calc. 470 

3. RE3I0TENESS OF DAMAGES. 

1- Suit for trespass— Fr- 

ptntes of criminal irroeeedinqs—Loas of income. 
The plaintiffs, desenbing themselves as the agent 
and gomastah of the her<‘'ti*'>'^ ■ ’ 

the TTivelloro 1 
against the de 

tnet, appointee , .. y{ ana 

their servants, for a trespass by the defendants in 
forcibly dispossessing them of the pagoda and the 
property therein, and for the wrongful removal 
and retention of the property. The plaint sUted 
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DAMAQES—cotUi 

3. REMOTENESS OF DAMAGES— eonJrf. 

that the defendants were punished criminally for 
the trespass by the Magistrate, who, after enquiry 
under ss. 318 and 319 of the Cnminal Procedure 
Code, restored the possession of the pagoda to the 
plaintiSs The damages claimed wet© the value 
of jewels, cash, records, and accounts not restored ; 


- — J « held at tne 


DAMAGES— confi. 

3- REarOTENESSOFDAMAGES-con/d. 

voluntary, is not maintainable. Uamasvr J/oo- 
Lerjee v. Ighan Chunder J/ooler;#e, JO 11'. B. 457, 
followed. Kashi CnANDKA Ciiuckeebcttv r. 
KAnMtsii Cuaxdra Bamjopadhva 

I. L. B. 26 Gale. 350 
3 C. W. N. 279 
See Dixo Nath Ciiuckebbutti.' v. Photap 
CuAKnBA Goswasii . I. Ii. H. 27 Calc. 30 
4 C. W, N. 70 

5. Charter-party— Cnarateor/Ai. 

vest of ship — Expense of reneteinj btHs — Delay 
— Jjois by exchange. The plaintiffs chartered a 
ship of the defendant, and by the charter-party 
it was stipulated that the said ship, being tight. 


as damages, such' damsges not being directly 
traccablo to the wrong and its natural and necessary 
consequences ; that the amount of income received 
by the defendants during the festival was a loss 
sustained by tho dumakurtah and not by the 
plaintiff personally ; and that the i^intiS 
had failed to make out the loss of property 
alleged. Vz^tsatasa Naieeb v. SutKiVASSA Csab- 

TAB 4 Mod. 410 

S. _ larasloa of right of prl* 

vate ferry — Damages for trespass to lands. In 
a suit to maintain the old bousdanes of a ferry, 
tho plaintiffs did not assert that they enjoyed a 


was stopped The charges of shifting the cargo and 
the cost of tho cargo substituted nere paid by the 
defendant, Considerablo delay occurred in conse- 
quence of the leak, and the loading was not com- 
pleted until the end of July. On May 28th, when 


boats, or in boats hired by them, their labourers 
and cultivators and implements of husbandly ; 
and that, in the exercise of this right, the order of 
the Magistrate was injurious to them. Held, that 
such damage was much too remote to entitle them 
to relief. Deld, also, that tho damage done to the 
plaintiffs by passengers and earners trespassing on 
theit lands on their way to tho ferry was too remote 
to entitle them to maintain the suit. Ram GovDfD 
Sison V. Maqistbate of Ohazeefobb 

4 N, W. 140 

8- Expected custody of idols 

— Pnccrlain damages — Anticipated profits, A 
claim for damages for being prevented from re- 
ceiving certain sums which the plaintiffs might 


— , Anticipated profits Ikon 
turn of worship-jj.gftf eu,t~A sutl fo 
vanMin retpfct of profit* derived from a far 
oj vrorehip. ichether maintainahU A suit for was: 
lat, in ns^ct of proGts derived from a tom c 
worship, wlich arc m their nature uncertain an 


ference in the rate of exchange, were out of pocket 
B400. In an action against the owner for breach 
of tho ebartcr-party in not supplying a ship tight, 
staunch, and strong, as stipulated, the plaintiffs 
sought to recover, as damages arising out of such 
breach of tho charter-party, tho interest paid by 
them on the drafts in pursuance of their arrange- 
ment with the Comptoir d’Escompte, the sum 
they had to pay on renewing tho bills, a further 
sum for interest on bills they could not negotiate 
in consequence of not being able to obtain bills of 
lading from the defendant, and the value of the- 
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DAMAGES—^oniJ. ' 

3. REMOTENESS OF DAMAOES—^on//. 
Etamps on tho bills, winch li«<l Ixn^n fanwllctl In 
ptirsuancc o( tho plsinliJTs' arrangcrnent with the 
Comptoir d’E»comptc. IltU, that luch ilinwgca 
were too remote. ItonrnT anp CiiAiir.iOL r Isaac 

OB.L.n.Ap.20 

8. Breach of covenant in not 

givins lessee possession — Exp^nset of httgu- 
(ton for possession. In a Icnso for a perioil of nino 
years, without payment of Ealami, ettterrtl into 
between A and E, A bound himwlf by the follow* 
ing covenant : “ In the event of JJ not bring put in 
possession of the lca«etl premi»e% .1 will ha\e to 
make good anything in the shape of Diimm or 
eulson (lo«s) to which II may be put in eonsr* 
fiuence.” On A failing to put E in po«i>e»«ion of 
the prembes tnentionctl in the le.a»e, E brought a 
suit against the party in pO'Mrssion, but failed 
to recover possession. In a suit by E against A 
for recovery of damages for breach of contract 
measuring the amount of damages at the expenses 
he had to incur tn the suit for po<*es.sion, and also 
the whole of the profits which hecxceptcsl todenvo 
from the lease If eftf, that the plaintiff was 
entitled to recover only nominal damages Mano* 
MED Isa KnA5 v Ktsno Lsl . 0 B. L R. Ap. 44 

7. Suit for damages against 

lessor, including costs— Co4(4 of htijauon^ 
Cause of aeUon. Iq 1883, A, the tnisleo of » ecr* 
tain chanty, executed in favour of A and Y an 
agncoltaral lease for oino years and delivered over 
possession of the lands compnsed In it, being part 
of the trust property. The lease contained » 
provision that it should bo cancelled on default 
being made in payment of the rent and hist, and it 
contained no express covenant for quiet enjoyment. 
In 1867 default wag made in payment of tlio rent 
and kist.i A thereupon cancelled tho lease, and 
sued X and T, and obtained a decree for tho 
arrears In a suit by X for damages for breach of 
contract against A, the plaintiff alleged that 
certain raiyata setting up a false claim had evicted 
-3- Iro™ the lands demised at the instigation of At 
who had subsequently sought unsucce^folly to 
obtam further advantages for himself Held, that 
the^ plaint disclosed a good cause of action 
against the lessor; and that, even if tho plaintiff 
had substantiatcdhis allegatioas against bis lessor, 
he would not have been entitled to recover the cost 
of civil and enminal proceedings against the raiyats 
who had evicted him. Mahomed lea Khan v. 
Kieio Lai, G B L. R Ap 44, referred to. ViiliJ' 
LUroA Padayacdi V VrrniLixoA JIvdali 

I. Ii. It. 15 Mad. lU 

— n profits from non* 

cultivation — Magutrate'a ordtr at to pettuston 
— EispuUd poastision — A’on-ctii(itv(r<m— Cn'minaf 
Trocedu^e C^e, 1S72, i. 5S1. A dispute having 


DAMAGES-confif. 

3. REilOTENESS OF DA3IAGE.S-corcfI. 

Ibhed his title in a Civil Court. Ibe land, m eon. 
seaoenco of thi* order, was not culiivalrd in (ho 
folrawing year. The plalntif! sued for damages 


AstiUJii AsnfAi. f Sellayi Ammil 

I. I. Jt.CMtwl.420 

0. Broach of condition in 
leaso— 5pcco/fl(it« damagee. Where it was stipu. 
latcd in a lease that, if tho tenant did not cultivate, 
tho landlord might enter and cultivato a portion 
of the land demised : — 1/tM, that, on breach of the 
condition by the tenant, the landlord might bo 
entitled to recover any damage directly conse- 
quent on tho breach of contract, but he was not 
entitled to claim speculative profits which lio' 
might have derived from tho moat hazardous crop. 
Addool CncsKEE r. Gooduee Rai 

2 Agra, PL 11,103 

4 RENT SUITS, DA3IACES IN. 

1. Bengal Bent Act VIII of 

leeo, 8. 44— Beng Act VI of 1862. 6. 2— 
Additional damaget—EitertUon of Court, The 
award of additional damages under e. S.'Bcrgal Act 
Vf of 1862, was di«crctienary and not imperative. 
Before awarding such damages, tho Court, in the 
cxcrelso of its discretion, bad to look to tho condi. 
tion of the parties and tho particular hardship 
inflicted on tho landlord by the omission of the 
undertenant to pay his rents. RAMhCDDtm Swon 
V. Sreb Koouwab . W. B, 1864, Act iST, 22 

Dueeraj hlAnTAU CntrifD v. DESEnDsn Nato 
T nAEOOB . . . W. E. 1864, Act X, 68 

GoPAE liAL ThaKOOR V. JiAnOMED Kadiic 

■W. R.18e4, Act X,73 

BOYIiECIUND DDTT V PTOCttAKUH ClIOBAY 

W. E. 1864, Act X, 64 

ZASIEEROODOmSSA KUASlTil V. PniLllPE 

1 W.E. 290 

S. Beng. Act VI of 1862, s. 2— 

Additional damages — Interest under s. 20, Act 
XI of 1859 — Construction of a(a(ii(e. Damages 
under s. 2, Bengal Act VI of 1862, were awardable 


KAHTH DsY V. BoKADAKUKln RoY . 1 TV. E, 100 

3* — Facts luslifyiiig 

award of damages. Before auardirg damagei 
for arrears of rent under 2, Act VI of ]8''2, 
tho Court should find whefWr, when the rent was 
demanded, it was withheld without just reason or 
not. MonANciU) Chowdhky v . Eouktott 

1 W. E. 343 

5g 
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DAMAGES-cwcW. 

4. P.E^'T SUITS, DA^IAGES IN— fOn'U. 

4. Lamofjtt vhtn 

not aviardalle. Damace? were no’. ^wardaUo under 
8 2, Bengal Act VI of 1802, in a amt for rent in 


6. — - Bengal Eent Act, 1660, 

S.44— B<nj. Acl X of 1871, « 25 Tenants 

are liable in damages for neglect to pay road 
and pnbbo works eesscs. Sahoda Brosad Oam- 
GOOI.7 V PBOsciy^fO Coomar SAyniAi- 

1. 1*. E. 8 Calc. 200 

6. Withholding receipt on 

payment of rent — Act S of 1S5S, « JO — 7n* 
jwTja sine damno. Where money is actually paid 
as rent and the necessary receipt is withheld, the 
case is not one of in;urta rme damno, hut ono in 


DAhtDBPAT. ETTLB OP. 

See Hwotr Last— U auRY. 

1, Ii. R. 28 Mad. 662 
1. 1.. E. 28 AIL 8^ 
Bee IsrsRRST . . 10 C. W. K. 884 

See EcotrLATtos It or ISTl. 


L — ■ . Siitdtt LatP^ 

Inlerat — fntcreet occruei due not affected 6*; fAe 
rale of damdapot Plaintiff advanced T1714 to 
the defendant The whole of this earn waa 
repaid by tlie defendant. The plaintiff then 
sued to recover B33.9-2, being the amount of 
interest over the arnount from the date of the 
loan to the date of its repayment. The defend- 
ant raised the plea of damdupof, alleging that no 
sum was due as principal at the date of suit, bo none 
could be recovered .by way of interest. Btld, 
that the claim ehould be allowed, since the nde of 
damdupal had no application to a right that has 
already accrued. The rule of damdupof docs not 
divest rights that have accrued ; it merely limits 
acei^ing rights. A suit against a Eindn debtor 
for interest actually and legally accrued is not 
barred merely because the principal Bum lent bs3 
been paid oft. UuBSER-WASar v. Laxmah (1906) 

* I. L. E. 30 Bom. 4B2 


_ ^ practite — Ctvil 

Prwdure Code {Act XIV of 1882), t$. 351and36S 
An « j proceedinys, effect cf. 

An order admiUinp a CTcditot’s claim in^e in 
arnounta to a decree and 

■iiiFiniY ^ I** damdupal applies ordy 

S 5 J "‘"T° «>» «M.«n Vi d,bte 

,od .Kd.lor, ,„d e.„„ ,pp,y a.. I 


DAlSffDUPAT, EUXiE OP— fOifU. 

contractual relation has come to an end by reason 
of a decree. HaRI Lai. IIcllick, In ffte mailer of- 
(15)00) . . . TUB. 33 Calc. 1289 

DANCTNO OIRTS. 

See CoNTPACT Act, s. 23 — ItitnAL Cos- 

T21ACTS — GeXEBALLY. 

1. la. E. IS Bom. 150 
See Homu Law — CcetoM — ADomov. 

1. Ia.E.12 Mad. 214 
I.L.E.19Mad. 12T 
1. la. E. 21 Mad. 229 
Bee Hixnrr Taw — C rsTOJt — Exnow- 
iiESTs . . L la. E. 14 Bom. 00 

Bee Hisnc Law — C rstOM — I mmohal 
CcsTDMs . I. la. E. 1 Mn^ 168. 358 
I. E. E, 4 Bom. 545 
Bee Hrenw IiAW—CctTOsi — ^I shebitaxcb 
ART) SCCCESBIOS 

I. Ii. R. 14 Mad. 163 
Set HtxntJ Law— I snETtiTAKcr — D anc- 
iRO GntLS . 1. h. E. IS Mad. 183 
I.E.E. 14 Mad. 168 
See P£.val Code, s 372 

I E. E. 12 Mad. 273 
I. L. B. IS Mad. 41, 328 
I. E. E. 18 Bom. 787 
See Pexal Code, s 375. 

I. E. E 23 Mad. 159 

BAUrGEEOUB CONtilTlON. 

See Bosibay MtisictjAt. Act. 

1. L. E S8 Bom. 334 

BAEBECANQA EAJ. 


Babtiana Brant. 

See Eisdu L aw . 1. L.'E 83 Calc. U58 
12 C. W. N. 958, 966 
12 C.-W.N. U8 

— custom of— 

See PLisnv Law — SIaixtewakce 

1. L. E 36 Calc. 843 


DAEBHAST EEEES, GEAKT OPEAOTl 
UNDER. 

E — Grant by com. 

petent oufftority not to be eel osjde because not made 
sa Ifce manner prescribed. A grant of land on dar- 
khaat, by an authority competent to make such 
grant, cannot, where no fraud has been practised 
in obtaining such grant, be set aside on the 
ground that it was not made in the manner 
prescribed by tfio Board’s Standing Order. 
CcQector of Salem v. Sunjappa, I. L. R 12 Had 
iOi, 405, followed. Secbetaby Of State fob India 
». BtJHDEPrA OF KONAKONTU-A (190S) 

I. L. E. 32 Mad. 300 


h Nature of grant 

Power of Civil Courts to wifer/cre tr7i«re grant «c| 
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DARKHAST RULES, ORANT OT LAITD 
UNDER — eonid, 

aiide by appcUalt authority on tAe yround cf 
tTrfjufaTify 0 / j’Toctdurf. .t fcpfiUctl to tbo T»li*iu 
dar under rule IV of the Darkliaat mien for a 
grant of laud. The Tah«ildaT made the grant 
under rule Vll on the 10th May 1807 and the gmnt 
stAtod that it was auhjeet to the Tr'ott of any 
appeal that might be preferml. On the 15th July 
1897 and on the 2nd KoTemher 1897, two Appeal* 
were prcferreilto the Deputy Collector against the 
grant. On the 15th June 1898, the Deputy Collec- 
tor issued a poltah to A in pursuance of the grant. 
The appeals were heard on the 28Ui Juno 1899, 
after notice to A and the grant by the Tahsildar 
rras set aside on the ground that the notico under 
rule V was not duly publi<hetl. A appealcil to the 
Collector and to the Board of Rerenuo and Ills 
appeals wore dismissed The present amt was 
instituted by A for a declaration that tho lands 
had become his property and that the Deputy 
Collector’s order caijeclling the grant was null and 
^oid or in tho aUemativc for a deetco directing the 
defendant to pay the last paid by A and the cost 
of the vinptocemente effected by him The Court 
of first inst*""'' r'""*" ' ■* 


tui, momtied the decree by granting the 
altenatlre relief claimed in respect of kiat 
and improvements. On appcol to tbo High 
CouTtj UiU, ■per Sia AitxoLD WniTE, C.J., that 
it is not open to a Civil Court to cancel a 
pottah because some of the formalities 0 ! tho 
Darkhast roles have not been observed. It may, 
however, set aside an order of an Appellate Rev- 
enue Tnhlinsl «U— .n — - — • ■ 

«antby , 
laiity of 
IS no evi 
be open t 

sildar de< . ... uitgiaiiv yii luo ground 

of incgulanty of procedure. In tho former case 
there is a conditional contract, but in the latter 

there IS no contract at all. Per BnssoN, J . — Under 

the^niJes the Tahsildar has rower onlv f/vt,,*!.." 


-.1 nKiK, optu 10 mo civil Courts 
to discuss the sulBcicncy or otherwise of tho grounds 
on which the Darkhast authorities, whether on- 
Binal or — < • , 


otcituiry of 6t<jte for Indta v. 'Kutturi Jieddt, /, 
L. if. 2S Mad. 268, referred to and approved. 
Sappani Atari v. The CoUeelor of Coimbatore, 
1. L. It. 26 Mad. 742, referred to and approved 
MptHU VEERA VaNDATAX V. SZCRETART OV 

State TOR India (I90G) . I. L. R. 20 Mad. 401 
— - — — - ■ - ' - - . Dartkast Rule 

di — JuriVdi'ction of Ciwf Courtt—Itegittry under 

VOL. n. 


DARKHAST RULES, GRANT OE LAND 
UNDER— con'if. 

tvh li oahj tondtiioaal — Cml Courti fon interfere 
onfoirkrti ^..u -••• - •. •. hit (lulhortty. 

I • ■, tho registry 

■ • ■ grant arc 

■ • • • ■ " 'hat might bo 

• •• ■ r ‘ ■ Civil Courts 

■ . ■ . validity of 

acta done by Government ofTicen when they net 
triih,., -'*• •- 11 •' ■■ "■ 10 propriety 

* “ • • , . • ■ ■ original or 

“ • it* powers 

• • . ■ ■ . f tho Civil 

• ■ . . i The Sto. 

I. L. R. 30 Mad. 270 

4. ■ Grant good if 

— t. atide on 

OSS opinion is 
A grant of 
le under tho 

uaiAuasi luiva oy the olliecr empowered by tbo 
rules to make the grant is binding on the Crown, 
unless it is revoked by an ofliecr of a higher 
grade on appeal. The omission on tho part of 
the ofljerr making the grant to consult ao autho- 
rity, whom bo IS directed to consult by an order 
of Goveniment, which, however, docs not nako 
tbo opinion of such authority binding on him, 
IS a mere irregularity, wbieh doea not Inva. 
Iidate tho grant. Hemmads Beari v. Secrb- 
TAiit or State tor I>t>u (1008) 

. I. L. R. 81 Mad. 204 

DARPATNI TENURE. 

See Limitation . 1. L. R. 34 Calc. 711 
DATE OF HEARING, 

See rsAcTicE . I. L. R. 32 Bom. 634 
DAUGHTERi 

See Hindc Law — Inheritance — 

Sfeciai. Heirs — Females — Dadou- 

TERS; 

Djvzstino or. Exclusion rr. 0 M, 
AND ForEEITCRE Of, IkULEITAM-E 
—USCIIASTITV. 

I. L. R. 26 Mad. 609 
I. L. R. 22 Calc. 347 
See Hindu Law— Inhebitance— 

Special . Heies — Females — Daill. 
TEES . . I. L. R. 8IBoia-496 

, See Hindu Law — 

IIaiktenance — Right to iUi>. 

Tenakce — DAC oiirtr ; 

Marriage— K o OrLicaTjo* ly 
■ Daughter jjabejed 

I. li.E.£3i:nd. t06 
0 ri 2 
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DATTGHTEEwoncW. 1 

appointment of— ^ j 

S(t HnfDtr lavr— CcsTOM— Arronof- . 

ME'^T or DACcnrER. 1 

16 B.D.B.P.C. 100 ' 
L.E.2L A.103 
to, at dwiragaman cere- 
mony — 

See Hnnin Law 13 C. "W. N. 094 

right to alienate — 

See HufDP liAW . !• L, E. 38 Calc. 763 
DADGHTEH-IWJCiAW, 

See Hrsnn Liw— 3Lti5TEXA?rcE — BtoiiT 
TO IIaivtssascb — Soa's ITmotr. 

DADGHTEB’S SON’S. 

See Htson Latv — I. v0EI:JTA^cE — J oist 
pportBTv ASD SnjTiToE.eiiir 

L. R. 29 L A. ise 
S«« Hrspc Law — Ixhieitascx— 

SfEc?Ai. HctBs — ILass — DircnTEB’s 
S05. 

Set OcDB Estates Act. 3 22. 

L D B. 3 Calc. 626 
I. L. E, 21 Calc. 097 
L, R 21 1. A. leo 

if may be adopted. 

SeeHc^DcLAW « 13 0. "W". N. 020 


DAYABHAQA 

See Hisdti Latt— lysrEiTASce 

J. 1* R. 33 Calc. 721 
See Hnrnp Law— Joist F«ni.T 

1. 1*. R 3Z Calc 214 ; 448 
12 C. W. N. 103 


DEAF AND DUMB PERSON-coiwM. 


SeeETTorpEE — Estoppel bt Cosorcr. 

I. Iv E. 18 Calc. 341 
Sit Hispr Law — Isueeitasce — ptVEST- 
iso or, Ein-rsros mow. ash for-rrr- 

TTBE DP, IXIlEfirTASCn— DSAT-TTSS ASD 
Dr«8Vt!.e. 


SeePAtTiEi — D«ABa,rry to sue. 

2N. W. 414 

DEATH. 


- - of appellant - 
Sie .Abateuestt op Sen — A ppeu.s. 

L L, R. 20 Bom. 507 
See Papties — S tTBSTircnos or Parties 
— APPELL. 4ST3 L Xi. H. 26 Bom 317 


of defendant — 


See DrrEsiiAST, death or. 


— of donor— 

See P.ECistSATios Act, 1S77, s. 17. 

J. Ii. S. 25 Mad. 872 
ofexecDtant — 

See Reoisteaiios Act, s. -19. 

J3C,W. N. 723 

— . of intending plaintiff— 

Sit Cmx PsocsDca* Cons. fSS2, s. 424. 

I. L, B. S5 All 167 
of joint appellant, pending 

appeal — 

See CmiPcocEorBE Code. 1SS2,s. C44. 

L L. B. 87 Bom. 2S4 

- of judgment-debtor — 

See earn. Peocepcrr Code, J8S.1, s 103. 

L L E. 23 Calc. 33 
1. L. B. 35 Calc. 1100 


Set HisDn Law— Ssu Acqcismos. I 

Z.DB.33Calc.lU9 | 
I. D. B. Se Calc. 86 j 


See HiSDP 


law— S tbxdhas, 

12 C. W. IT. 924 
X L. B. 83 Calc. 201 
X D. B. 33 Calc. 316 


DEADLY WEAPON. 

See Pesal Code, s- 14S. • 

I X.B.}5AlLi9 ( 
See Usiawptx Assesiblt. | 

7 C, W. N. 512 1 
DEAP and dumb PERSON. j 

SeeCsiMisit Procedcre Chos, ss 340, 
341 (1872,?. ISC) . 7N.W.131 

19 W. B. Cr. 87 
22 W, R. Cr. 35. 73 
1. L. B. 2? Cala 338 
4aw.2ff. 4S1 


See SCEETT — Lubilitv op Screty 

1. L. B. 24 Mad- 637 

of party to ciTll proceedings — 

See Abatemec«t or Srrr — Arrmts. 

X L. B. 25 AB 27 

— of party criminal proceedings. 

See AbatemeSt op Peoseci-tkis. 

4 Mad. Ap. 65 
See PossESsios. dsdee or Cp-imisai, 
Cocitr AS TO — Decisios op IIaois- 
TTaTE AS TO PoSSESSIOV. 

2 C. L. B, 264 


— of party to insolrency proceed- 
ings 

See IssotrEscr Act, a 36. 

e B. L. E. U9 
10 Bom. 68 


of plaintiff — 

See PlAIXTIPP, DEATH OF. 
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DEATH— conlif. 

of respondent— 

See Abattmext or Srrr — ArrrALs. 

I. L. L. 23 AIL 22 

presumption of— 

.See Etidexce Act, s. lOS. 

LL. K. 11 Bom. 433 
I. L, R. 35 Calc. 26 
11 C. W. K. 833 
See Hixotr Liw — pREaCitmos or 
Death. 

See SliHOuEDAN Law — rnrsciifrios [ 
or Death. 

sentence of confirmation of— 

See CniMiSAt Procedcre Code, s- 3“(J 
(1872, s. 283) . TL. R. 1 Bom. 6.10 

10 W. R. Cr. 67 

1. Presumption of— Ac* 

(I of 1S72), t. JOS — rreeimphon of death of 
nol heard of for more than eeixn tjeare — Time of 
death, no presumption as to Tho presumpUon 
that arise eo under a. 103 of tho Endcncc Act is 
that a toan who baa not boon heard of for aeTcn 
years is dead at the time the question is raised 
and oot that be died at tome antecedant date. 

It la iooumbent on the party wlio alleges that a 
persoo died on a certain date to proee that fact by 
eTldeneo. Faki BntrsAX Baxerjee p Souja 
Eaki Rot CuownnCBY (1007) 

11 C. W. N. 833 I 

^ 2.——— Sentence of— o/rtea<fuacd 
^SenUnee. *IVhere the accused, a girl of 10, was 
held guilty of deliberately killing her husband by 
means of arsenic poison which she mixed up inth 
the food, cooked and serred up by herself to the 
husband: Held, thatin consideration of hcrsge 
she should be transported for life instead of I 
suSering tho extreme penalty of law. Emperor ( 
V Jaska Bewa (1007) 11 C. W, IT. 804 

8. Criminal rashness or 

^figUgence — finny at object on the sly-Jtne of 
an eniin<ne« near a pubhe road without proper prC' * 
cautions against danger — Indian Penal Code {Act \ 
XLV of 1860), ss. 304A, 336, 337 and JJ5— (7om- 
penaotion to relative for death by rash or negliyent ' 
act — Criminaf Procedifre Code (Act F of 1898), 
s. Si5.' Two persons, one a corporal and the other 
a pnratc, who had both been in tho rcginjent over 
four years, went to a plantation at the ^ge of 
which there was an eminence on which they set up 
at tho sky.line a small tin case as a target, and 
fired sereral shots at it, from a distance of 100 feet, 
with a quarter inch bore saloon nfle sighted to 
100 yards. There was a public road usee by the 
Tillagers about 150 yards away, and 60 feet below 
the lerel of the eminence, but in tho direct hoe of 
* fire. The road was not risible from the firing 
point, but clearly so from the target. A ballet 
■truck a man passing along the road at a spot in 
the line of fire, though it did not appear, wbo 
had fired the shot. No precautions of any 


DEATH-htowW. 

Lind were taken to prerent dsnwr to pa«*crs.by 
on tho road from such firing. that they were 
belli guilty of criminal ra»linr»s ami negligenco 
within section 301A rrad by itself without reference 
to ts. 31 and 107, in firing at an object on the sky* 
line of the eminence Bgain»l Ibe light (w Inch was in 
itself dangcToua), near a public road within tho 
zone of fire with a rifle which, sighted to a 100 
yards, they must hare known might easily carry 


UASI.A ol ttie I'cnal Code bare the same meaning as 
** doe^ any act so rashly or negligently “ in ss. 33C, 

337 and 33S. S 336 Ttnilera crimiuftl tho 
doing of any act so rashly or negligently as to en* 
danger human life or the safety of others, irrc> 
tpectiro of the consequences. Sa. 337 and 

338 only impo«o a greater punishment when hurt 
or gncTouA hurt is the result of such rashness or 
negligence. S. 304A provides for the case of 
death by such rash or negligent act under circum- 
stances not amounting to culpable hotnlcidc. Pey, 
T. ^ofrnon, L. P. 6 Q. B D. 70, and Peg. v. AVrfo* 
marti Kagalhuthanam, 7 Mod. U. C. 110, Section 
545 (7) (5) proridcs for compensation, in caeca 
where it is recorcrahic under Act XllI of 18S6, to 
the persons therein indicated, tnt., “ the wife, hus- 
band, parent and child, if any," of the deceased. 
Yalta OanguluP. Mamidi Pafi, 1. L P. 21 Mod, 
74, dissented from. Emperor v. Moboar (11)09) 

I, li. R. 86 Calo, 802 

death.bed gifts. 

See IlUaoMzsAK Law. 

I. lx R. 35 Calc. 271 

DEATH ILLNESS, WHAT CONSTI- 
TDTES. 

See llAHOMEDAR Law.. 

I. L. B. 35 Calc. 271 

DEBATE ON BILL IN LEGISLATIVE 
COUNCIL. 

See Statute, construction op 

LL. R. 18 Bom. 133 

DEBT. 

See Acksowebdosient op Debt. 

Set ArrACHMENT — Subjects of Attach- 
uzNT — D ebts. 

See Certificate op ADjiuriSTRATiojf 

Acts XXVH op 1860 and VII op 
1889 AND Grant op Ceetipicate. 

See CEETincATE OP Administration 

Bioht to Sue or Execute Decree 
WITHOUT Cebtipicate. 

See Cim Procedure Code, 1882, s. 258. 

I. L. E. 26 AH SO 
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DEBT — conld. 


DEBT — contd. 


' Sec HiNDtrljAW— 

Debts ; 

FaTHEb’S LtABIUTT — ^LIJUTATIOS. 

13 0,W.N.9 


— due to Crown. 

See Cbowti Debts. 

I, L.R. 12 Calc. 446 
5 Bom. O. C. 23 


Immobal debt 1. L. R. 33 Calc. 076 
Joint Fa^tilt — ^Debts, aiid Joint 
Familv Business ; 

Son’s tlABTLlTY to pay FATnEft’SDEBTS. 

I. D. B. 33 Bom. 39 ; 264 

Partition — Effect of PaRTitiom. 

I. L. IL 24 Mad. 665 
Set Imprisonment . 6 C. W. N. 146 
See Insolvency — ^Insolvent Debtors 
UNDER Civn. Procedure Code — Exe- 
cution OF Decree. 

I, L. R. 30 Calc. 407 

See Insolvency Act, b. 33. 

I. D. R. 10 Calc. 146 
iSee JUDOUENT-DEBT. 

See Limitation Act, 1877. s. 19 

I. L. R. 31 Calc. 95 

8 0, w.N.ies 


See Limitation Act, 1877, 8 20. 

r. L. E. 20 All se 

SeeJiAaoMEDAN Law— Debts. 

See Succession Certificate Act 

I. L. R. 28 Bom. 119 
12 C.TSr.K.MB 


acknowledgment of— 

See Limitatior Act, s. 19 — Acknow- 
ledgment or Debts. 

— assignment of— 

See Insolvent Debtors Act, s. 23 

I. h. R. 25 Mad. 400 


incurred for necessaries binds 

minor's estate— 

See Guardian and Ward. 

I. L. R. 35 Calc. 320 

joint — 

See Contribution, suit fob — Payment 
of Joint Debt by one Debtor. 

' nature of— 

See Hindu Law — -Alienation — Aliena- 
tion BY Father. 

See Hindu Law — Joint Family— Pow- 
ers OF Alienation by Members. 

See Hindu Law— Joint Family— > 
Sale op Joint Family Profebty in 
Execution, etc. 

- port paymenl of— 

See Limitation Act, 1877, e 20 

6 0. W. N. 780 

payable by instalments. 

See Bond. 

See Limitation Act, 1877, Sen. 11, Abt. 
75. 

See Limitation Act, 1877, Sen. II, Art. 
179 — Orders for Payment at Spe- 
cified Date. 

recovery of — ' 

See Promissory Notes — Assignment of, 
AND Suits on, Promissory Notes. 

5 C. ‘W.N. 66 


barred by llmitalion. 

See Administration. 

I Ii. R. 2 Bom. 76 
See Administratob-General. 

I. Ii R 1 Mod. 267 
See Collector . I.Ia B. 19 Msd.256 
See Hindu Law — Alienation — Aliena- 
tion by Widow — What constitutes 
Leoal Necessity 0 Bom. A. C. 270 
L Xi. B. 11 Bom. 320 
X.Xi. B.13Mad 180 
1. 1, B. 21 Calc. 100 
®*lM°^TaAOE — R edemption — Riohy op 
Redemption . I. L. B. 18 Bom. 756 


— T. fraudulently 


See Penal Code, b 42% 

I. Ia B. 28 Calc. S14 


transfer of— 

See Teansfer or Property Act, s. 131. 

1, Hindu Law — 

Son's Itabflily h jxty falher'a deJfe — Decree for 
damage* reeuKin? from a wrongful act committed 
hy jat^er — Ancestral estate tn the hand of the 

eon not bade under the decree The piainti6 
obtained a decree against the defendaDt’s father 
lot damages to the plaintifi’e property caused by 
a dam erected by the latter, which obstructed 
the passage of water thereto. On the latter’s 
death the decree was sought to be enforced against 
bis son with respect to the ancestral estate in 
the hands of the son Held, that the son was 
not liable under Hindu Law under the decree. 
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DEBT — con'li. • 


DEBTOR AUD CREDITOR— 


UiViIity so Incorml the son could not ho held 
answerable, when the estate that had come to Itia • 
hands had derived no benefit fronj the act. Under i 
Ilmdu Law, the son is not to bo held liable for debta, 
which the father ought not, as a decent and re* 
apcctable man, to have incur^. lie is answeraUo 
lor the debts legitimately incurred by his father : 
not for tho«e attributable to his failings, follies or i 
capnccs. Dchbar KiiacnAH v KnACnxn Hamto 
( 1»08) . . . 1, 1.. R. 32 Bom- 348 

2. ^ueeesnea Crrti- 

ficaU — Succwioa Cerltficate Ael {VII of lSS9),s. I- 
In the case of a debt existing in the life of the 
creditor which did not become payable until after 
his death, his heirs cannot obtain a decree without 
the production of a certificate under the Succession 
Certificate Act. A’cmdAori Hog v. fliwssar* . 
iiumari, 1? C. ir. A’ 591, overruled BiScniiAtiAii 
Majcjidar r Adyanatu Buattactistuee (1909) ' 
I. Ii. R. 36 Calc. 836 i 

DEBTOR. 1 

<S«« CEHTinCATE OP ADUnctSTRATIOS— 

Riobt to Sce or Exectjte Decree 

WITHOCT CERTinCATE. 

I. L.R,ieCalc.64 
I. It R. 10 Calc. 336 
Stt Debtor ako CREorroo. 

Ste Executor . 7 0. W, N. 476 

Stt iKSOLTEJtCr. 

Ste Joist Debtors. 

Set LiuiTATioK Act, 1877, Sen. It, Arts. 
13, 49. 115 AKD 145. 

I. L. R. 31 Calc. B19 

- arrest of— 

See Arrest — C ivn. Arrest. 

See ATTAcnwEjrr — ATTACHiirnT of 

Persor. 

assignment by — 

See Debtor ard Creditor. 

See Insolvescy — Assiormekt by Deb- 
tor . . X It B. 19 AIL 223 

X It R. 16 Uad. 397, 449 
X X. R. 23 Calc. 692 

discharge of— 

Ste Appeopeiaiion op Patmerts. 

X It R. 13 Calc 164 
X It B. 26 Calc. 39 

removal of property of, by ere- 

ditor. 

SeeTBEPT I. It B. 22 Calc. 669 ; 1017 
X It H. 18 AIL 88 
DEBTOR AKD CREDITOR. 

Ste CoRTRAcr Act, 1872, a 16. 

X It B, 31 AIL 886 

See Debtor. 


See Execctios op Decree. 

Sce Limitatior Act (XV op 1877), s 19. 

X L. K. 33 Calc. 1047 
A«Keceiver . I. It R. 80 Calc. 037 
See SsEE IR Executior or Pfcree — 
Distridutjor or Sale Proceeds. 

fraudulent conveyance— 

See Trsrsper or Property Act, s. 53. 

X X. R. 25 Bom. 202 

L Gift by judgment-debtor. 

If a judgment-debtor has sufilcient other property 


Kriparatu Surma r. Xritokalee Daree 

12 W. R. 137 

2. rofun/<iry gift Ig 


ji tuo piuiium ueeamo a creuitor ot the 
husband long after the gift. Eraei Ali v. Rasi. 
PBEAn Koorwar . . . 1 W. E. 21 


3. 


— ^Conreyanee 5yAiu> 


the creditors. So also a conveyance by a man in 
Buch circumstances to his wife is fraudulent and 
void if DO doweris due, and the conveyance isvol. 
untary, and not made in satisfaction of any debt 
duo to him. IIadomed Busseeroollah Chow- 
bury V. Abemoorissa . . .7 W, R. 613 


4. . 


Voluntary traju~ 

/er— Bond fide gift — Gift not to defraud eredilcre. 
A voluntary transfer of property by way of gift if 
made 5oni! fide, and not with the intention of 
defrauding creditors, is valid as against creditors. 
The Hindu and English law on the subject discus- 
Bcd. Garubhai V . Sbirivasa Pillai 4 Idad. 84 

B. Transfer of property by iud- 

ment debtor. It-is not illegal for a judgment- 
debtor to dispose of all his property before attach- 
ment, provided the transaction is an actual con- 
veyance and not merely nominal. Dioumburee 
Dasses V. Baset JIadhub Ghose 


15 W. R, 155 

Churder Madhub Doss r. Ameer Ali 

25 W. R. 119 

Ram Bueus Sison v. Jaskee Sahoo 

22 'W. R. 473 


suit against 
being taken i 


; : : Sale made pending 

vendors for dehl—Sale to prevent land 
in execution. A sale made of immove- 
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Kuialikqa CnETTY . . u liau. «>o« 


transfer was made Dctore nu auea mr uia ueui, oi 
that the debt was unsecured. Spjwn Kookwcr 
V. PiHDnoo LiLi, . . 2 Agra, PC, 11, 211 

8. Aasiynmenl in 

fraud of erediton — Possesajon of properly told 
remnininj in vendor. Where a person purchases 


that the puiohaser baa bought, and paid the conai* 
deration, and Eomo sufficient explanation of the 
apparentlj' suspicious circumstances attending the 
purchase. KattYAir v Dooluta . 1 Agra 79 

9. Deed, execution of, by judg. 

ment'debtor — Deed executed in fraud of credi- 
tors. Where a mortgagor executes a deed of sale 
for the purpose of defrauding and defeating hie 
creators, it is void against any of the creditors 
who may obtain a decree against httn, although 
the deed may have been executed before execution 
was taken out on the decree. Raoha Mobitw Dott 
V. Bissessur Bukdopaoiiata . 0 W, R. 90 

10. Deed executed by judgmont. 

debtor— Aasijnment fo defeat credtiort — Ctmai* 
deration — Validity of tranrachon for wlvaliU ran- 
tideralion defeahuff execution. Plaintiffs sued for 
certain lands under an agreement executed to tbeir 
elder brother, 6', by defendants in the following 
terms s “ You have this day received a loan of 
Rl, 346-4-4 from D and from me, B, lor the pur- 
pose of remitting to the Court, in satisfacbon of 
the warrant amount, ui the matter of the suit 


yammapetla to be attached for the said (warrant) 
amount, and caused six puttis of land, houaea, back, 
yards, and certain moveable property out of tho 
same, to bo knocked down in auction in our names 


the Court ; to obtain receipts for' the amount and 


DEBTOR AND CREDITOR— confd. 

certificates in our names for tho real property ; to 
allow the tiJcd liousc, back-yard having fruit trees 
and tnovcahlo property, to be held by you as hither* 
to : F and myself, B, to enjoy the produce of tho six 
uttis of land for twenty years from Saruari to 
ittadbri, on account of the said loan and interest 
thereon ; and to restore the land, togetiicr with tho 


own land ; that defendants purchased only for and 
on behalf of S, taking from him an assignment of 
part of the property tor twenty years, m order to 
repay themselves the money lent ; that there was, 
Iheroore, abundant consideration for the defend- 
ants* promise to give up possession at the end of 
twenty years. I/e/d, alto, follomng the English 


oven as against a creoiior, luougu luu uujeci luay 
have been to defeat as expected execution. Sas- 
xanArrA v Kavuyya . 8 Hod. 2S1 

11. ABBlgnment of property by 

debtor — Slat. 22 Ehz ,e.S An assignment made 
bond fide and for valuable consideration, before 
execution put in, and without notice of claim of 
exocutiomcreditor, held not to be void under tho 
Stat. 13 Elix , c. 5. Tarrucksath Pahlit v, 
Olaostohz .... 1 Hyde 178 

12 . — Yolunlary aa- 

aiynmenl — f J Eltz., c. 5 : 27 Ehg , e. 4 A bond 
fide conveyance, though voluntary, is valid as 
against a subsequent judgment.creditor Queere .* 
Whether 13 Bliz., c. 6, and 27 Eltz., c. 4, relat- 
ing to voluntary conveyances, ate in force in this 
country. BooDHEzsiiENA Chowdhbain v Gojeb 
hlonun Se:h .... 1 W. R. 41 

13. — Assignment set 

aside as not being bond fide. Bhawax Lai. v. 
Akeeduk .... 1 W. R. 319 

JoTEXDRO 3Ioirax Taoobe p Beojosoondceee 
Dabeb ..... IW, R. 482 

14. Fraudulent assignment— 

Action of treapaas — ITont of posaeaaion — Stal..lS^ 
EliZ , e S. In an action of trespass against 
the Sheriff, it appearing that the plaintiff had 
never bad possession of the property alleged to 
bo converted, and that the conveyance to tho plaint* 
iff of the property seized had been effected with 
the view of defrauding the creditors of an insolvent, 
who shortly before such conveyance was the owner 
of the same: — Ueld, that the plaintiff was not en- 
titled to recover. The doctrine of a fraudulent 
coaTCyance being void as against creditors held 
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to be & piinejj'Ic ol IlioJo »» H i* oI Engls'b law. | 

8n4M Kissore Shaw r. Cowin 

2 lnd.Jur. O. S. 7 

16. FravJuUnt at- 

itjnmtnlStal. 13 Elii-, c. S—JIitha—K^utly ojid 
poorfcon#cienf<. Whctlieror not the Stat 13 Cliz.« 
e. 5 (which may or may not extend to or opi-rato 
in the “ mofuijil ”), ii more than dcelaratory 
of the common Uw, ro far as U aeoidi transaction* 
intended to defraud creditor^, ita pnnciple*. and 
those of the common law for acoiding fraudulent ; 
conTcyanccs, haco rrccivcd effect m the Indian | 
Courts, and bare properly guided the decisions of 
the Courts in administering law according to justice, 
equity, and good conscience. A hibba haring 1 
been found on the exidcnco to have been made not 
land fiie, nor on any good consideration, and by it i 
creditors being delajed in their just nghl*. tho | 
maker having intended to protect hia property 
thereby from those who at tlie time were hi* 
cr^itora • — iidJ, that tho hibha was void accord- 
ing to equity and good conscience. AonttL live v. 
SIiiiOMZD llozarrAR Kosseis 

I. L. B. 10 Calc. 616 i L.R. 11 L A. 10 

10 , — . - . rroudulent jirc- 

ftrenet — S/af 15 EliSi e. 5 — Tramfcr of woptrty 
by intolitnt tn eonnitratton of d<lt barrtd bylimtt' 
0(1*071 — Fraud— ~Contt>jan<t in trust for fay 

ment o/ creditors — Bmdu uidoir, duty of, to yny 
Ausband’s creditors eijuaffy — Purchastr from J/indw 
widow— Covtract A t {IX of 1312), ss. 16, 17- The 
English Stat. 13 Eliz « c. 5. has not, as such, any 
operation in the mofussil of India, but it embodies 
pnaciples of general application oo account of 
tbcir essential equity. An unequal disposition of 
property by a person in insolvent circumstances, 
and known to be so by the disponee, will be set 
aside if imjwached by creditors, except where tbo 
transferee has simply pressed a valid clsim or made 
a purchase in good faith. The plaintiff (7 obtained 
a decree against £I on the 30th September 1876 
il died in April 1879,leaving vf, a childless widow, 
him eumviiig. At Ids death, 31 was in insolvent 
circumstances. On the 7th June 1879, A conveyed 
by a deed of sale (exhibit 98) the whole of bis 
property, consisting of a house and a garden, to 
the defendants, who were his separated brothers, 
in consideration of two time-barred debts due to 
them by her deceased husband. At the same time 
she executed in their favour a rent-note (exhibit 
90) by which she agreed to pay them a nommal 
rent for her occupation of the liouse ; but no rent 
was ever claimed or paid. On the same day the 
defendants passed an agreement, in writing (ex- 
hibit Ko. 114), to tho widow, by which they un- 


0, in execution o! his decree against M, attached 
tho house conveyed by the sale-deed. The 
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attachment was rai«edRt tho instance of the defend- 
ant*, who clftiroctl tho hou»o under the enle-dced 
(exhibit 08). Thereupon the plaintiff 0 brought 
the present suit to establish In* right to attach and 
acU tho house as the property of his judgment- 
debtor, 21, in execution of Ins decree. Iho de- 
fendants rclicil upon the deed of sale executed by 
the widow (exhibit 98)- Held, that tho alleged 
sale to the defendants (exhibit 98] was not a rtal 
transaction supportwl by good consideration, and 
roust beset aside in so for as it interfered nitb tho 
execution of the plaintiff's decree. The trons- 
ferces were not purclascra for money, or even 
creditors diligent tn prcs.«ing on cnforccnl'lc right. 
They were members of tho vendor’s family, and 
the coneidctalion they gave consisted of old and 
barred ciaims that could not ho enforced. Pay- 
ment of such debts by a transfer of the insolvent’s 
whole estate, to tiio disappointment of creditors 
whose claims were not barred, was in itself a 
fraud. Iking made to near relatives acquainted 
with tbo focts, it would not bo regarded as a real 
and pnclicol transaction. Held, also, that the 


suppressed at any moment by the concurrence of 
the parties to it. If that sgrrement was independ- 
ent of the conveyance (exhibit 98) of the property 
to the defendants, the latter had no consideration 


ment (exhibit 1 14) was connected with the convey- 
ance (exhibit 98), tho exclu-sion of its tenna from 
that document and the secrecy obrerved about it 
stamped the transaction with fraud, whether tho 
transfer was real or only fraudulent. There was 
nohonesttrust for distribution which coujd defeat 
the plaintiff’s execution. 31 might have preferred 
one creditor to another having an equal right, and 
the fact that the creditor was his brother did not 
make such a preference improper. But although 
31 might have preferred one creditor to another. 
Ids widow could not do so. She took her husband’s 
estate as an aggregate, assets and debts together. 
She was in some degree a trustee and at any rate 
under a legal obligation to pay her deceased bus- 
band’s debts, and to pay them as far as she could 
equally. She waa not at liberty to deal capri- 


hcr, to preler one valid claim to another, as her 
husband might have done. This advantage a 
c^tor might have obtained from her husband by 
bis diligence, but on her no pressure could be ex- 
ercised except through the estate which she was 
bound, pressure or no pressure, to distribute among 
the creditors. A purchaser from a Rindu widow 
must see that she exercised her power of sale 
aWctly, or at least satisfy himself that a aufficient 
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causes for alienation exists. If the defendants t(dd 
the widow that the claims, in consideration of 
which she made the conTejance to them, were 
barred by bmitation, then clearly she had |oined 
with them in a scheme for depriving the judgment- 
creditors of their due. If they did not Im her, 
they deceived her by then silence when, as near re- 
latives getting an advantage, they were bound, 
jn dealing with an ignorant woman, to put her 
in possession of all the matenal facts. Costraci 
A ct (IX of 1872), ss 16 and 17. IUmoilbbai 
Kalyakdas u. Vihayaz Visnsti 

I. D. R.. 11 Bom. eee 

17. Fraudulent conveyance — 

Gi/< tn jraui of treditore — ^uiseguenl «ale by 
creditors tn execution of adbjtel-maller of gtft — 
Purthatt at execution-sale for inadeqvalt jyriet 
by means of fraud In June 1875, A, being in 
pecumary difficulties, executed a deed of gift of 
all his property m favour of bis wife and minor 
sons, the plaintiffs S, one of hit then existing 
creditors, subsequently obtained a deeico against 
him, and in execution sold part of the said pro- 
perty. At the sale, the first defendant, by means 
of false representation, became the purchaser at 
an inadequate price. In July 1879, A applied 
to have the sale set aside, on the ground of the 
fraud of the first defendant, but his appheation was 
lejeoted. In 1884 the plaintiffs by their next 
fnend sued to sot aside*thc sale, contending that at 
the date of B'a decree the property was theirs by 
vutue of the deed of gift of Juno 1875, and further 
that the sale was’void byreason of the defend- 
ant’s fraud. HeM, rejecting the plaintifls’ claim, 
that the plaintifla could not bo allowed to set up 
their deed of gift as agamst the proceedings in 
execution under which the defendant acquired 
his title as purchaser. That gift was made to them 
by A when he was in pecuniary tUfficuUies, and 
included all A'a property. It was, therefore, 
void as against his then existing creditors, of whom 
B was one. B was, therefore, entitled to sell the 
property in execution of hvs decree. Hoauassi 
V. CowAsJi . 1. Xi. R 13 Bom. 297 

18. ■ — — Sale to eredUor 

for old debt and new advance on deblor'a banL~ 
ntpfcy— -Intent to delay and defeat creditors— 
Bond fidea of purchaser — Fraudulent preferente — 
S^af.^13 £1*1 , c. 5. On the 27th February 1880, 


DEBTOR AND CREDITOR— confd. 

The pUintifi's objection to the attachment by 
the defendant having been disallowed, he brought 
tho present suit sgainst the defendant, to establish 
Ilia nght to the property attached under his sale- 
deed. The defendant contended (inter alia) that 
the sala to the plaintiff, having been effected in 
order to delay and defeat the cr^tois and to give 


of which the plaintiff had been pressing, and It 3,400 
in cash; and that tbero were no circumstances 
in the case which showed that the plaintiff in enter- 
ing into it was a party to any scheme to delay the 
geoera! body of the creditors. That being the case, 
the sale was not impeachable at the instance of 


preference, and as such perhaps be impeachable 
at the suit of the whole body of creditor* In re 
Johnson. Golden v. Oitlam, L. B. 20 Ch J>, 3S9, 
referred to and followed lloTiLSt Raviciiaxd 
V. Utam Jaqjivaudas . I, D. R. 18 Bom. 434 

10. Mortgage — Arrangement It- 

tween firm ond dj erfditor * — Qiviny iime— jl/orf- 
gage atcunty A firm in difficulty executed a mort. 
gage, securing debts duo to creditors named m the 
deed, It being understood that all the creditors 
should refrain from suing the firm until the ex- 
piration of a certain period. Notwithstanding this, 
two creditors named in tho deed immediately 
sued for their debts, and obtained decree*. Other 
creditors named in tho deed afterwards bringing* 
the present suit to enforce their tights under the 
mortgage, it appeared that the intention and 
agreement was that the deed should not take eSect 
unless all the creditors came in and were bound by 
it Utld, that, the suits abovementioned having 
been broi^ht before the expiration of the period 
agrecdupon, the Consideration for the mortgage had 
laded, and tho creditors could not sue the firm on 
the mortgage-deed. Ajvdhia Peasad v. Siuh 
Gofal . . - - I. D B. 9 All. 330 

20. Tune fixed for payment 

of debt — Inlenhon of parties The term fixed 
for payment of a debt should be presumed to 
boa protection only for the debtor till a contrary 
intention is shown Buagwat Das v Pabszad 
S iHon . . . 1. li. R. 10 All. 602 

21, Debtor giving priority to 


ueitmianl was one ot the creditors of the firm, 
and sought to attach and sell the property con- 
veyed to the pUmtifl in execution of a dwrec which 
tho defendant had obtained against tbe firm. 


22. . Assignment to one creditor 

in preference to others — Banlruptcy laws It 
is not illegal for a debtor to execute a security or 
make an assignment in favour of one creditor over 
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DEBTOR AND^CREDITOR— foniJ. 
othrr^ The ol br*i\Vnipl 1%'r*, 

made to promote the equal di«tnbution of the 
trader’s a««cta among all lus cretlitors, are not in 
force in these proTinccs. ItCLDro r Xoonsa 

LvtL . . . lir.'W.a3;E(L1873.21 

S3. - Deposit with creditor b7 

debtor when In inaolvont circumataneos to 
protect bla property — Salt an *Xffufnm 
und<r dtcTte hy crrHilor— i’urcJinaff, nj^l o/ A j 
member of a firm of native bankers which hatl be- | 
come in«olrcnt, with a view to protect his property | 
from the general body of his creditors, in )larch 
1810, depo«itcd property to the value of R30,000 
with the appellants, another firm of bankers, to 
whom he owed 111,500. In April 1871, the appel- 
lants brought an action against him for 11500, the 
balance of that debt, and obtained a decree, lo 
execution of which the property waa put up for sale 
And purchased by the respondent. Iltld, by the 
Pnvy Council (afhrmmg the decision of the High 
Court of the Korth-Wc^tem rrorineos), that the 
respondent was entitled to the property. Dwahka 
Dass c RaiSiTARot . 5C. L-R. 430 

24. Equitable assignment prior 

to attachment of debt — Assignee /or votue 
vilhoutnolice. Acreditor, who attaches a debt due 
to bis judgment-debtor, is not m the same position 
as an assignee for value of such debt without notice 
of a prior assignment hut in respect to prior as- 
signments stands in no better position than his 
judgment-’' ’ ' • ' ' 

ment that 
also, as a , 
creditor. * 

sary to complete, as against the a&«ignar, an equit- 
able assignment of such funds. In August 1870. 

R J signed and gave toFS d. Co. a letter addressed 
to E I, «t- Co , by which he “ requested them to 
pay over to E S <L- Co. any surplus proceeds of 
bis Consignment of one hundred bales per Aurora, 


— .-u.iN xiuiieuei uasgiieu lu / .s d.' Co. in 
-consideration of a pre-existing debt. On the 8th 
of August 1870. E 5 Co. sent the letter lo EL 
A Co. with a request that they should act upon it. 
The surplus proceeds of the insurance of the one 
hundred bales reached E L A Co on the 2Ctb 
of June 1871, and wore attached in their hands 
by a judgment-creditor of E J before they were 
paid over to E S A- Co. BtU, that R J had 
•validly assigned the surplus proceeds of the hun- 
dred bales to E E A Co, and that such assigu- 
ment was valid as against subsequent attaefamg 
creditors. Stmhle That an attachment upon such 
surplus proceeds, before they reached the hands 
of E La Co. from the underwriters, would have 
been invalid. Megji Haksraj v Rarm Jona 

8 Bom. O. C,169 

25. Assignment made with 

intention of defeating creditors. D executed 
a rarinama in favour of plaiutlS on the 30th August 


DEBTOR AND CREDITOR— eonf f. 

1868, traci«fcmng eertain lands to the latter, 
riaintif!, after pn«*ing the u'ual kabubat to the. 
Collector, was pul in po««ea*ion of the lanils m 
question. On the 7th April 18*)'*, T obtaincxl a 
monev-dfctrc against V, and on the 3rd July 18C9 
attacfird the lands as belonging to D Iltld, that, 

r#,i . . -• • fora 

■ ■ • I ■ with 

* * ■ « : <if tho 

■ ■ ' ‘ . ' that 

razinama would prevail. A sale or mortgage, if 
real, though made for the purpo'c of defeating an 
intended or prohnhte execution, is valid against 
theexecution-creditor. But if it be only a colour- 
able transaction, not intended to confer upon the 
vendee or mortgagee any beneficial interest in tho 
property, but simply to substitute such vendee or 
mortgagee as a nominal owner in lieu of tho real 
owner (tho judgment-debtor), with the object 
of saving the property from execution, the sendee 
ormortgagec js a mere trustee, and the judgment- 
creditor is entitled to attach and sell the property- 
TnxAEctuNn Hrs'Driisi. r. Jitamal SrpiRiM 

10 Bom. 208 

26. Eraudulfeiit transfer— Bur- 

i<n c/ ftooj — Bohomtdan /oie— 5afe of immovtable 
properly by Bahomtdan in ealitfadion of wife'o 
dotetr — Consiiierafion— debt. A genuine 
sale made (or good and valid consideeatioa to one 
creditor, even if effected to delay and defeat 
another, apart from eases in which cither insol. 
vency or banbruptcf is involved, is not void. If 
a man owes another a real ‘debt, and in satis* 
faction thereof sells to his creditor an equivalent 
portion of his property, transferring it to the 
vendee, and thereby extinguishing the debt, the 
transaction cannot bo assailed, though the eSect 
of it IS to give the selected creditor a preference. 
ITood V. Dtzie, 7 Q. B. S92, Ckovne v. Bayhs, 31 
L. J. Ch, 75?, and the authonties collected in 
tho notes to Tvyne'a Case, I Smxth'e L. C. 12, 
referml to. Tending a suit for recovery of a debt, 
the defendant, who was a Mahomedan. executed 
a deed of sale, dated in June 1883, of a four-annas 
zamindari share in favour of his wife, the consider- 
ation recited therein being the amount of the ven- 
dee’s deferred dower-debt. Subsequently tho 
creditor obtained a simple money-decree against the 
defendant, and in execution thereof attached tho 
four-annas share. The vendee objected to the 
attachment on the hasb of her sale-deed, but her 
objection was disallowed on the ground that the 


and be transferred and she accepted the four-annas 
share in satisfaction of it, _the transaction was a 
perfectly legitimate one, and no Court had any 
power to disturb it. It was for the defendant, the 
judgment-crcditor, to csUhlish either that the 
deferred dower-debt did not constitute such a 
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present consideration as would support the eale, 
or that the transaction was tocrely colourable and 
a fictitious one, which was ncTcr intended to baTO 
operation or effect, cither as a transfer of tho pro* 

_* «vr. <i»-'.-»T.debt ; and 

le-dccd, the 
position as 
•annas still 


DEBTOR AMD CREDITOR— confJ. 

creditors. It will confer on the trustees a title to tho 
property assigned superior to 'that of a judgment- 
creditor, who has obtained an order for attachment 
subsequently to the assignment. It is not invalid 
if made subject to a condition requiring assenting 
creditors to execute a release of the debtor, nor 
is it invalid if it declares a resulting trust in 
favour of the debtor ; but semlU. that the Court 
nught order such re«ulting trust to be executed for 
the benefit of judgment-creditors who decline to 


the vendee was entitled to maintain it, and to suc- 
ceed in the suit. Scsa Bini v. BA^.oonJ^D Du***! 

I. L. R, 8 AIL 178 

27. Assignment in fraud of 

creditors — Deed of trusV— Voluntary conteynnee. 


that time was in a state of indebtcdacss which 
occasioned his aftcrw'ards becoming an insolient. 


Maiilam) > . , 1.1 iilou. A. A. vl* 

28. Assignment to trustees 'for 

benefit of creditors— Power of insohenl debtor 
— Insolvency — Retirement o/ Jrusfees F, a trader 
in insolvent circumstances bn 1st December 
1830, executed two deeds conveying his moveable 
and immoveable property to trustee^ to hold on 
certain trusts in favour of such of hia creditors 
as should assent to the said deeds within three 
calendar months. The deeds contained powers 
directing the trustees, after dividing tho trust- 
moneys ratcably among the assenting creditors, 
to pay “ the residue, if any, after answering the 
several purposes aforesaid and also the debts or 
dividends upon the debts of all such creditors 


1 .. 0 UU viUKNLtt, J.), inav an iiwoivcni-aeuior lu uie 
mofuasij mav assign all Ids property to trustees 


to discliaige the primary objects of tho trust. 
Nor is it invalid if it contain a power for the trustees 
to continue the busine*s, if the power so given is 
ancillary to winding up tho huaincss and realising 
the assets of the estate s nor is it invalid if executed 
only by the minonty of the creditors Nor can it 
be invalidated by subsequent negligence on the 
part of trustee*. The question os to the intention 
of the debtor in executirg such an awignmenf, is 
a question of fact rather than of law j ard in deter- 
mining this question the conditions and trust 


statutory provision and of a brankrupt law, make 
a valid assignment of his property, before hens 
have attached upon it, or afterwards subject to 
rach liens, t© trustees simply for tho purpose of 
having it distributed fairly among all his creditors, 
although It may defeat particular decree-holders 
and deprive them of their execution Sfwibfe ■ 
Such a trust does not become inoperative by reason 
of the retirement of two out of three trustees and 
of the inability of tho third to charg“ his dutlea 
properly. STXpnEjfsON w Baumoabtnee Battm- 
OaSTKEB V. STEPHEySOn 

3 Agra 104, 321 

29. Trust deed to 

liquidate debts — Non-communication of trust-deed 
to creifttora — Limilofion Act (X7 of JS77), s. JO. 
p S executed a trust-deed, whereby ho made over 


creditora a substantial interest in the property 
assigned, and not merely to defeat or hinder a 
judcmcnt-creditor. Such an assignment may be 
rnado t^o tnwt^. hnt it is not requisite that it 

should be made to trustees ; and it is not requisite titled to rank as a beneficiary under it ; and that 
that it should bo made directly to the assenting it did not create a trust in favour so as to take out 
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HEBTOH and CREDITOR— <on;J. 
of the operation of the Ijtnitation Act^a eliim that 
othcrxcLc feU within it. Fi>K r. Monan w Bin*- 
nm Sixnii . . . I. L. R 25 Cttlc 042 

DUBbi^on .a. 2C.W.N.400 


3Q^ _ o/ I 

oil hi* property by ddtor to trurtee* for jnyment 
of creditors — Crerfifore’ trust deed — Hiyht of svtl It/ 1 
creditor teho had sijntd as creditor and trustee to 1 
recorcr hts debt nolicith'tandinj the deed. On the j 
30th Slarch 1804, the plaintifl i-umI the ilofcmiant, I 
who traded under the natao of I' J, to recover j 


fendant executed a deed, whereby he a^ngned all 
hU property to the plaintiff and threo other per- 
sons as trustees in lru«t for the payment of his 
creditora. The deed was executed by the plaintiff 
and the other trustees both as trustees and as cre- 
ditors. It contamwl no release and no acreciocnt 
by the creditors to take less than the full amount 
of their debts. It conveyed all the defendant’s 
property to the trustees, who were to collect the 
estate and divide it ratcably among the creditors 
'* without prejudice to the rights of the eevcral 
creditors to reeovet ’’ the balance (if any) which 
inisht remain due to them after receiviog such rate- 
able distnbution, and it declared that the said agree- 
ment for the payment of the debts was accepted 
by the crediton, and that, “ upon payment to Iho 
sale creditors, respectively, of the full or whole 
amount of their respective claims, these presents 
shall operate as fully and effectually as an order 
of ducharge from the Insolvent Court in respect 


for himself, hu heirs, executors, and adminblratow, 
doth hereby covenant with the aaid debtor, his 
heirs, executors, and administrators, that ho or 
thoy will not, i! the said debtor shall pay the said 
full amount of the debts due by him of bis said 
firroofPJ to the said creditors, bring any action, 
suit, or proceeding against them or any of them , 
for or m respect of the debts now due from the said | 
debtor or the said firm ol V J to the said creditors ' 
respectively.” On the execution of this deed, the 
trustees took possession of defendant’s books of 
accounts, and proceeded to recover the defendant’s 
estate. The three months for which, as above 
mentioned, the suit was adjourned in April 
1831, having now expired, it came on for 
heating. The defendant pleaded the deed, and 
contended that the plaintiff, having accepted 
tho trust and signed the deed, was not entitled 
to continue the suit against him. Held, that it 
would be inequitable that the defendant, having 
handed over all his property to four of his creditors 
as trustees with a view to the payment of his debts 
in full, should ho harassed by one of those creditors 
who lud accepted the trust. The conduct of the 


DEBTOR AND CREDITOR-ronf/. 

pUinliff had been such as (o deprive him of (bo 
right to present payment ol lua debt except by 


.... I 

crcslitora. Under Iho circumstances, there waa 
an iroplinl condition that tho creditors should not 
sue until their remedy under the assignment was 
exhausted. The creditors should get what they 
could under the a<«ignmcnt, ami then proceed for 
(bo rest. CoKULOvs SIuccvnji v. Vassavji 
Jainiu . . . LD R. 10 Bom. 12 

3L Composftioti'dced between 

debtors and creditors — Manajinj member of a 
firm oppointrii as trustee — Jii'yht of suit after die- 
solitlion of the firm. Certain traders having been 
adjudicated bankrupts in the Court of 3Iauritius, 
tbo creditors agreed to a composition-deed, which 
was sanctioned by tho Court, whereby the pnssent 
plaintiff, therein described as tho managing mem- 
ber of tbo firm of S lb Co. was appointed trustee, 
and bis firm guaranteed tbo payment of a dividend 
of 50 per cent The firm was subsequently dis» 
solved, and its assets were assigned to a third party. 
Tho plaintiff now sued to recover costa decreed to 
bim m his capacity as truatco in various a^ta in 
Mauritios, and it was objected that he was pro- 
eluded from suing by tbo dissolution of his firm and 
j the assignment away of its assets. Ifeftf, that the 
plaintiff was entitled to maintain tho suit. 
Subbaraya v. VythiUnya, I. L, Ji. 1$ Mad. 8S, 
referred to. SnfiBSAAYs PiLLvt v VAiTaTUNOiM 
I L. R. 20 mad. 01 
32. — Private Bettlement — Bond 

jjiwn after personal discAarye in respect of debt in- 
curred before insolvency — Privole settlement texth 
creditor without notice to official assignee and credi- 
tors — Ajreemenlby credit. r not to oppose final dis- 
charge — Admissibility of evidence — l/ntrue recital in 
bond An agreement, by which an insolvent who 
has obtained his personal, but not his final, dis- 


u uuuiis&iuibi uii ueuaii or tne 
obligor to prove that a recital in it that all tho other 
creditors have been settled with, was Untrue. 
Though no creditor is bound to oppose the finnj 
disebarg) of an ,, — i— ». — . 

by a creditor w 
aidcration of a 
himself not to 

policy of the Insolvent Debtor’s Act and as in 
fraud of creditors. NAOROJTNnssEBW*ijxi Tnooir- 
Tni V SiDiCK Mieza . I. L. R. 20 Bom. 638 
83. Bond — Order yivtny mesne pro- 
fits nd aiearded by decree — Bond, eonstrucUon of 

OoBdilion in a bond unfulfilUd^Admxssion of debt 


( 3157 ) 


DIGEST OF CASES. 


( 3168 ) 


DEBTOR AND CREDITOK—conti. 

Abandonment of non-existenl claim on eomprotnite 
An order assumed to be made by a Court in ciecn- 


money to be due to the plaintifl, and, as to a parti, 
cular sum, promising payment out of the mesne 
profits when reabietl by them. The decree-holders, 
aftenvards compromising with their jadgment. 
debtoi, abandoned the claim to mesne profits. 
This, however, was no real concession, because the 
nght to mesne profits had no existence Although 
the unqualified admission of a debt impbea a pro- 
mise to pay it, yet this implication does not neces- 
sarily follow where there is an express promise to 
pay in a particular manner, and on a certain crept 
happening Hdd, on the construction of the bond, 
that here the admission was referable to the parti- 
cular obligation agreed to be discharged only in the 
manner stipulated } and that therefore the jiayment 
was to be contingent on there being mesne profits. 
Held, also, that it had not been estabiishetl that 
the non-oceurrenco of the condition bad been 
occasioned by the conduct or default of the de- 
fendants, and that, therefore, the objection to pay 
the sum in question never took effect or became 
enforceable. Kaisa ScfOn v. F\itAS Rvat 

I.Xi. R 22 Calc. 434 
Ij. R. 22 1. A. 63 

34. Mortgage~Con<racf Act {JX 

of 1S72), »t 33, 42, 43, and 4S— Joint ■promitt — 
Joint creditors — Discftor^e of mortgage by one of 
two joint mortgagees The sum due upon a mort- 
gage was X ' ‘ * •• • . . . . j 

he gave 

of the othc 

upon the mongage it appeareu mat lutie wae ui> 
fraud on the part of the mortgagors, and that the 
mortgagee who received payment was not the agent 
of the plaintiS in that behalf, ifefd, that the mort- 
gage had been discharged, and the plaintiff was 
not entitled to sue T1 allaee v. Kcltall, 7 M. «t IF. 
264, referred to Bakber 5Iarah v Ramaka 
GopNDAM . . . I Xj. R. 20 Mad. 401 

35. Collusive discharge by one 

of two creditors — Estoppel — Fraud In 1877 
tho plaintiff executed a de^ of hypothecation to 
one of tw 0 partners to secure a loan obtained from 
them jointly. In 1881 the plaintiff sold, infer 
mn, tho hypothecated prop rty to defendants 

“ 'o j' and It was orraiigit! that the secured 
ucht shoulil be paid off by the vendees. They 
fail^ to do this, but in 1882 they executed a 
mortgage for tho amount due m favour of the other 
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upon the hypothecation-bond and obtained a 
personal decrco against tho present plaintiff, 
which was ex parte, the amount of the decree being 
declared to be charged on the land in the possession 
of defendants Nos. 2 to 4. Meanwhile, defendant 
No. 1 who was tho assignee of the mortgage of 
1882, had obtained a decree upon it against de- 
fendant No 4. This decree not having been exe- 
cuted, he subsequently sued upon tlio mortgage 
again and obtained a decree against defendants 
Nos. 2 to 4. The plaintiff now sued to have the 
last-mentioned decree set aside and recover tho 
balance of tho purchase-money from defendants 
Nos. 2 to 4. The Court of fiist instance pas««l a 
decree for the amount claimed, and declared it to be 
charged on the land. Defendant No. 1 preferred 
an appeal, in which defendants Nos. 2 to 4 were 
joined by the Court of first appeal, which 
dismissed the suit. Held, that plaintiff, having 
allowed a decree to bo passed against him 
ex parte in tho suit of tho holder of the hypothe- 
cation-bond, and having obtained a collusive dis- 
charge from tho other partner, was not entitled to 
recover against the defendants. Ivawaoappa v. 
SoKSAtiMOA • . I. D. R. 15 Mad. 862 

36 Deed of settlement — Attach- 

ment of settled 7 >reperfy by creditors of stltlor-^um- 
monsfo remote attachment — Order dismissing «um< 
tnone, effect of — Chtl Procedvre Code (Xil* of 
J8S2), ts. 280-2S3-^Sale of sefllsd property in 
execution against settlor— Purchaser, ri^t of — Right 
to set aside deed— Suit by creditors to set aside deed 
on ground of fraud — Ltmifafion Act (iV of 1377), 
Art.%. On the 7th April 1877, one N, executed 
a trust-deed, whereby certain immoveable property 
belonging to him was conveyed to trustees m trust 
for himself for life or until ho became insolvent 
or attempted to alienate, assign, or incumber the 
same, aud then for his wife and children. At the 
date of the deed, N was largely indebted, and two 
or three months prior to the date of the deed h© 
bad deposited the bulk of his moveable property 
withafnend.wbo endeavoured to compromise with 
his (N’a) creditors, and who applied the said 
property in paying off a portion of his debts. 
About a fortnight after the trust-deed was exe- 
cuted, N filed a smt against one H and others. 
That suit was dismissed, and N was ordered to 
pay H’e costs. In execution of that decree for 
costs, H, in July 1852, attached a house which 
was part of the property settled by tho trust-deed of 
April 1877. Thereupon the trustee of the deed 
clumcd to have the attachment removed, alleging 
that he was in possession as trustee. He took out a 
eummona for that purpose which was dismissed 
on tho 19th December 1882. without-prejudice to 
the rights of the parties to file a suit in respect of 
the subject-matter thereof No suit, however, 
was filed by any of the parties, and the house was 
Bold in execution, if, the execution-creditor, 
bought it at the sale, and was put into possession, 
which he retained untl his death in December 
1888 After his death, his executors tookpossession- 
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They desired to sell it, hut were unable to do po, 
in con'cqucnee of the claim put forward by A*’# 
wife and children (defendanta No' 1, 3, and 4 ) 
under the tni<t-deed of 1877. They aceorthngly 
filed this suit against X'e wife and children (de- 
fendants No« 1, 3, and 4) and the aurrieinR trustee 
of the trust (defendant No 2). prajingfof a declara- 
tion that the defendants had no nght or interest, 
present or future or contingent, in the said property 
that they (the plamtifls), ns executors of W, were 
absolutely entitled to it, and that the trust-deed 
was fraudulent and void agnin't the pUintiQs 
and other creditors of .Y. It wn« contended that 
the suit was barred under Art. 9.1 of hcli. II of the 
Limitation Act, XV of 1877, haring been fdod 
ifiorc than three yean alter 18S2, at which date 
the fraud was alleged by II himself and rehesl on 
by him in the attachment proceedings. lUti, 
that the suit did not fall within Aft. 95, and waa 
not barred. The substantial prajet of the plaint 
was a declaration that the plaintifla were absolute 
owners of the proi^rly in suit, and the bn«is on 
which that prayer was rested was thcaalotof? 
in l%83 The “ relief ” a«V.ed for was the declara' 
tion of the plaintiSs’ absolute title . the “ ground " 
of the relief was tho acquisition of that title by 
virtue of the certificate of sale, coupled with a 
denial of it by the defendant*. Such a cn«e did 
not come mthm the purview of Art. 95. It was 
further contended that the effect of the order id 
December 1882, dismissing the summons which 
bad been taken oat by the trustees to bating the 
attachment removed, was to declare the trust 
acttlcment invalid, and that, as no steps had heen 
taken by the trustee against whom that order 
was made to establish the validity of the trust with- 
in a year from the date of that order, the defend- 
ants could not now rely on their rights as enlms 
trust under that deed. It was argued that the 
Judge, in dismissing the summons, must have 
intended to pronounce the whole selttcmejit in- 
valid, having regard to a. 280 of the Civil Procedure 
Code (Act XIV of 1882), bccao *0 otherwise he 
ought, according to that section, to have ordered, 
in express terms, the removal of the attachment 
from the rcvenionary estate of wife and childreD. 
Utld, that the portion of s. 280 relied on only ap- 
plies where the property is in tho possession of the 
judgment-debtor “partly on bis own account and 
partly on account of some other person.” Here 
the property was at tho time of the attachment, 
and had been for some months previously, in the 
sole possession of the trustee, and neither wrhoDy 
nor partly in the possession of the judgment- 
debtor The conditions under which the latter 


was no such order pas.8cd against the interests re- 
presented by the first, third, and fourth defend- 
ants as to come under the terms of a. 283 of tho 
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Civil rrocedurc Code, lidd, on the evidence, 
that the deed of settlement was fraudulent and 
Toid as against cmlilors. It was proved that at or 
before tho date of the rettlement A* was largely 
indebted. Nearly the whole of In* movraMo pro- 
perty bad been depositeil with a friend in order that 
the ereditofw rnight be compromi’cil with and a 
portion of his debts paid oil, and under those cir- 
cumstances bo niado a settlement of this immove- 
able property, which was all that could really bo 
said to base then belonged to him on the esc of tho 
litigation which was about to commence. Dut 
Ae/<f,ai*o, dismissing the suit, that Ibo plaintifia 
‘ ‘ ‘ ■ ‘j of AT. 

' ■ . « claim, 

• • virtue 

• ■ ’ . ird in- 


diton can only be mado by creditor* whoso claims 
are not barred by limitation, Quotref BTietber 
the existeneo of creditors who were creditors at 
tho date of tho deed of settlement Is nccegsaryj 
BCIUOBJI DoIIABJI PaTEt f DltWBAI 

I. D. R. 16 Soxn. 1 
87. I Account — Burdtn of proof— 

Pmumption — Fntictpol ond ogent^JltstrfetiOn of 
prtncijKil't liohUi^ to Mti prootd to 6e fust. 
Fraud and undae influence having been found, 
with (he result that a decree cancelled transfers 
executed in favour of a creditors by a talukdar 
whoso manager had received in his name money 
forming tho consideration for the transfers, an 
account was. directed to be taken of the sums 
a^ually duo and payable by the principal Direc- 
(ions were given for tho payment, not of all the 
money received from tho creditor by the manager, 
but only of Bums (a) shown to have been lent by 
tho creator to the principal himself personaUy, 
and of those (6) received by the manager on behalf 
of the pnncipal in tho course of a prudent manage- 
ment. Tho burden of proof lay on. the creditor 
of showing that any particular advance fell within 


ered the revenue due ; and this presumption having 
to bo met, it was for the creditor to bring proof to 
overcome it. Paktab BAiiAiiuBSnfOn v CniTPAi. 
Sx»OH . . . I. L. R. 19 Calc. 174 


d \T~. AsatiKTuptcy m Maurltiua 

— KtgM of twt by trustee under foreign comnoai- 
tiOT-tf«fd m British. India— Judgment of foreign 
Court— Insolveney— Stamp Jet (J of J879), t 3h— 
StgittmiionAtt{IIlofJ877), a. 17 (e). A debtor 
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And tho firm of v/hich he was a member were 
adjudicated bankrupts in Mauritius, and a teceiTCt 
■was appointed by the Court. Subsequently the 
creditors met and resolved that, if tho adjudica* 
tion was annulled, a composition, payable by 
instalments, be accepted in full satisfaction of their 
debts, and that the security of the plamtifi’s firm 
be accepted for payment of such composition, 
and that tho bankrupts’ estate be assigned to 
that firm, and that the plaintiff ho appointed 
trustee to carry out such arrangement. An 
instrument was executed to give effect to these 
resolutions, and was eoneurred in by tho xceriver 
and approved by the Court, which annulled the 
adjudication, and ordered that tho bankrupts* 
estate in Mauritius and India veat in tho plaintiff, 
who was appointed trustee to carry out the said 
composition with full powers ol realization Tho 
plaintiff now sued to recover the moveable and 
immoveable property of tho bankrupts in India. 
JleM, (i) that tho above instrument was vahd aa a 
composition-deed, and did not require to bo slarop- 
ed and logisleTed as a conveyance ; and that any 
surplus that might remain after payment to tho 


without deciding that tho Court cannot compel 
the bankrupt when within its jurisdiction to cto- 


89. — Protection of assets. Tho 

assignment in a trust deed by which a person 
assigns all his property to trustees for the benefit 
of his creditors protects tho assets so assigned from' 
all creditors Eapuji Auditpsk v UMPoniiAt 
IIcTnEsisQ . . . 8 Bom A. C S46 

40. Attachment. A bond /tde 

assignment by a debtor of his entire property to 
trustees for tho benefit of his creditors diveata him 
of any interest which can be tho subject of attach- 
ment sabsoquently issued in execution of a decree 
against sueh debtor, until tho trusts of the deed of 
assignment have been carried out, BsWAWn 
hUHiKJit. Naohut Palanji . 1 Bom. 233 


7ir~ "Voluntary conveyance — 

ConAlryitUoy^TrujUtt for CtrcHify of 

o;fionA— drfmmu/raf.oa tuxU K. who waa a rela. 
tion ol tho plaiatill, executed a deed of conveyance 
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by which he conveyed all his estate to tho plaintiff, 
m consideration of his undertaking to pay all R's 
debts. The deed stated that it wasA’s dcsiro 
that tho estate should remain in bis family 
Aft*T K’a leath tho plaintiff su'hJ for an account 
and for redemption of some of K'e land which 
had been originally mortgaged by K to the 
defendant. It was eotilendcd m defence that the 
deed created a trust for the payment of K't debts, 
and tliat the defendant was entitled to tack on to 
tho mortgage debt a simplo contract which K 
owed to him. It was found that the defendant 
was the only unpaid creditor, and that the property 
was more than sufficient to pay the debt. Utld, 
that tho deed did not create a trust for K's credi- 
tors, tho object, on the contrary, being the preserv- 
ation of the family property. Bfld, further, that 
duo effect could not be given to the w hole of the 
instrument, unless construed as a conveyance to 
tho plaintiff, charged as betaeen himself and K 
with tho payment of if’* debts. also, that 

during K‘ » hfo his creditors could not claim to be 
paid under this instrument, in the absence of any 
communication between them and the plaintiff, 
capable of being construed as an admis'iou by him 
that ho held the property as trustee for them, 
although they might possibly impeach it On 
K'a death, however, his creditors would bo entitled 
in an administration suit to have the charge of Ms 
debts enforced In tbrir favour. Raano Covisd e. 
Balvamt Aunrr . . I. It. R. 7 Bom. 101 

42. ■ Arrangements made he. 

tween creditor and debtor— Froo/ of advnn- 
eta — Itatinamaa not mait drertea of Court, effect 
of. rvazmama arrangements not made decrees 
of Court, but irregulafly acted upon as if they 
bad been so made, do not substantiate advances 
alli'gcd to have been made by creditors. PoiiE- 
YA8AM1 afitts Kottai Tbvar V. Salucrai Tevar 
aliaa Otya Tevab . . .8 Mad. 167 

Kosala Rama PnxAi v. sAucki Tevab 'alma 
Otya Tevab .... 8 Mad. 108 

See Vbnkattoamana Hodai v. Eapanna Rai 

7 Mad. lOS 

43. Drawing hundl—lh^ht to 

credit item in account The drawing of a hundi 
on one’s own factory and the delivery of it to an- 
other, may bo evidence of indebtedness to the 
amount of the hundi. but it is not an item for 
which the drawer of a hundi is entitled to credit. 
Sma RamMvudul f. llAKUcmliALLBiswss 

7 W. R. 179 

44. Sale of goods — Arranyement 
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45. - Assignment of 

of dehlo^^Fniturc lo prove a’vjntttfni n^'iinjt thtrd 

When & crwlitor ticccpS llw «i*-«ij;ntnent 

of a debt duo by third jvirtiM to Ins debtor, and 
releases the Utter, he has no action against him. 
Dishes Chusdep. Sselsu r. Gokool Ciionrn 
Laiiata S W. R. 171 

48. Relcaso, construction of 

deed of. Construction of document hohlmg that 
it could not haTo been mlendeil by the p.artie8 to !»e 
a general release, Malick IUpoo Mk\an f. Haiu 
Walub Naocbdas .6 W. H. P. C. 112 

47. Arrangement botwoon do. 

cree-holder and one of several Judgment, 
debtors — Fffret of, a-i aj'iinjit co-dibtor». Held, 
that no arrangement between the decree-holder and 
one of tb® judgment-debtors would affect the in- 
terest of a co-judgmentdebtor unless by express 
consent. BiuinABCiusDixs Madsk v . KsnYAH 
CiuxD Pal . . 3 B. D. R. A. C. 357 

12 W. R. 201 

48. — — Adjustment of claims— 

Composit»on pttymtnl Tiio plaintiff, a creditor of 
the late Rajah Chatpal Singh, accepted, from tlio 
Collector in charge of the estate, a composition 
payment in adjustment of hu cUimi. Held, that 
no could not sue the Rams, nor the infant ton of the 
Raj'ah, on a contract or bond for payment of the 
balance. Jaybasi Gcb v Sihurij Koer 

2 B. L. R. P. 0. 08 
11 W. R, P, 0. 41 

49. . Co.coatrafltor8— LiaUWy of 

tU /.a,., ^4 — . mi... A./-. -.-.--i 


defendants promised to pay to the plaintiff from 
generation to generation RlOO a year out of a 
a^eiSed fund. Held, that, on the death of one of 
the co-contractors, the whole liabibty to the plaintiff 
^tached to the surviving co-contractors CnETOB 
NaraYaNA PilLAY t> AYAilPEBUJIAL AsiBALOM 

4 Mad. 447 

BO. Substitution of liability. 

The defendant being indebted to the plaintiff in the 
sum of D574 5-0, the amount of the plaintiff’s bill 
against the ship Campta, of which the defendant 
was miste^ tliey both went to the office of the ship’s 
dubash in Bombay, where the defendant signed the 
bill as correct, and ordered the dubash to pay the 
amount The dubash gave the plaintiff B500 
in cash, saying ho would pay the balance next day. 
The plaintiff said he would prefer a receipt for his 
bill, and returned the R500 An acknowledgment 
was then given to him, by which the dubash pro- 
mised to pay the bill for R574-5-0 immediately 
on the money being received from Jlr. 8. On 
the day following the plaintiff took out a summons 
in the Small Cau«e Court against the defendant, 
whom be arrested, on making an affidavit that 
he was about to leave Bombay ; and the Court held 
that “ there was no vabd substitution of the lia- 
VOL. n. 


bility of any person or fund m place of the original 
liability of the defcnilant,” and gave judgment 
for the plaintiff for U374-B-0 ami cost«, which 
judgment, ns to the principal sum, was affirmed by 
the High Court, but costs on the sum of 11-300, 
onginaily paid to and returned by the plaintiff, 
ttctts disalloned. Allarakia Ali f. Oeacii 

3 Bom. O. C. 160 

61. Arbitration— .Iword not siyncd 

l/y oil Ihe creditor*— Sutt by nyning creditor 
for Ai« debt — Act JX of IS’-, t. 65 K, on tho 
one |uirt, and Ins creditors, including C, on the other 


reeled that K should dispose of such property for 
their benefit, and that, if ho misappropnated any of 
tho property, ho should bo personally liable for tho 
loss saslatneil by tho creditors on account of such 
mmppropnntion. C signed the award amongst 

other cf * *•"■ *"* “ • * — ■' by 

all tho c the 

award 'Tcr 

a debt , tho 

award, in which suit Calleged that several creditors , 
had not signed the award, that some of them had 
sued ^aml recovered debts in spito of tho award ; 
that K bad misappropriated somo of tho property ; 
and that, if the plainliH did not sue, there would 
bo noassetsieft to satisfy bis debt, and that such 
suit was not maintainable. Loeta Mal v. CnuTVt 
Lal . , . . I. D. B. 2 Aa 173 



certain 0nn gave its creditors jointly, and not se- 
verally, a mortgage on certain immoveable pro- 
perty as security for tho payment of the debts duo 
to them by the firm, the consideration for such 
mortgage being a promise by all the creditors not to 
sue tho 6rm for their debts for a certain time. 
Before tho expiration of such time, several of the 
creditors sued for their debts. Subsequently 
several of the creditors brought separate suits 
against the firm to enforce the mortgage in respect 
of their debts. Held, that the consideration for the 
contract of mortgage, viz., the forbearance of all 
the creditors not to sue for their debts for a fixed 
time, having failed, the firm was discharged from 
liability on tho mortgage Held, also, that, had the 
contract of mortgage remained in force, it would 
not have been competent for individual credi- 
tors to come into Court and enforce tho contract 
in respect o! their separate debts. Sinn Gopal 
V- An^niA Pbasad . > I. D B. 6 All. 892 

" 63. Bale to defeat execution of 

decree — Creditor iri<Aouf s/ieci/tc fien. A creditor 
without a specific hen {t.y , a mortgage or other 
direct charge or incumbrance) has not any 

5 H 
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d fTiOTt right to debar his debtor from parting »Uh 
hia immoveable property until it is attached in 
due course of law. Rajah Habji w. ABDEsnni 
Hobmasji Wadia . . I. L. R. 4 Bom. 70 

Moona V . Chahd Moneb Gossaih 

7 W. R. 206 

64, Fraudulent assignment — 

£lvi( by creditor to set aside — Suit bt/ creditor on 
his own, behalf and also on behalf of all creiiti^t — 
CiwI Procedure Code {XIV of 1882), g. S(f — J/fi- 
joinder — Practice — ^'otice of assignment — ilahome- 
dan law— Mushaa— Assignment of Mndttided share. 
On the 23th July, 1828, the plaintiff obtained 
a decree against the second defendant, and in 
execution attached (as belonging to tho said 
defendant No. 2) a one-third share of the interest 
accruing upon certain moneys in the hands of the 
Accountant General of Bombay. The said one- 
third share was thereupon claimed by the first 
defendant (wife of defendant No. 2), who alleged 
that It had been assigned to her by her husband 
(defendant No. 2} by a deed of assignment exe- 
cuted by him on the 15th October, 188G. The 
plaintiff now sued to have that assignment set 
aside, contending that it was a sham and colour- 


plaintiff m bis own right and also on tienau oi an 
the other creditors of defendant No. 2. It was 
objected on behalf of the defendants that this was 
a misjoinder of causes of action s and that in his 
own right tho plaintiff sued to have tho deed set 
aside as void, while on behalf of the other creditors 
he sued for a declaration that it was voidable 
Held, that there was no misjoinder. The plaintiff 
and tho creditors had ono cause of action, viz , 
the right to treat the deed as one which would not 
affect their nghts. It was further contended that 
tho assignment was not valid, because no notice 
of it was given to tho Accountant General, who had 
posse^oion of the money assigned. Held, that the 
omi^ion to give notice of assignment to tho Ac- 
countant General did not invabdste the assign- 
ment It was lastly contended that the parties 
were Suni Mahomedans, and that according to tho 
Sum law an assignment of an undivided share 
( mushna) of property was invalid. Held, that the 
rule did not apply, inasmuch as the assignment 
was of a definite share of the money in the hands 
c{ the Accountant General. On the menis the 
plaintiff's claim was dismi«sed. Ebbahimbiiai 
RaniMBiiAi e. Fulbai (1002) 

I. E. R. 20 Bom, 677 

Tender, validity of— Bond, 

Atiii on — pfpostl in Court before due dale. A 
depo«it in Court, before due date, of money doe 
imon a bond, is not a valid tender of tho deht 
RjuAiiCQ Molla V . Abdci. Bari TIaldab (1004). 

. I. E.R. SlCalc. 183 


See Civil Procedure Code, 1882, s. 244. 

11 C, W. N. 146 

12 C. W. N. 789 

See Contract Act 

I, L. R. 32 Calc. 582 

See Evidence Aot (I of 1872), s. 9. 

I. E. R. 33 Calc. 671 
See Hindu Law — Endowmfnt. 

I. E. R. 33 Calc. BOT 
I. E. R. 36 Calc. 1003 
See Hindu Law — Limitation 

EE R. S3 Calc. 611 

13 C.-W. N.805 

See Limitation Act, 1877, s 22. 

9 O. W. N. 421 
See Parties , I. E. B. 32 Calc, 682 
See Receiver . . UC, W. N.489 

See Shebait . I. E. B. 36 Calc. 691 


_ DedieaUott— Pre- 

catory trust— Alienation of (rust proj/erty—Mokurra- 
ri—Purehaser for laJue with ixoUee of debutter— 
Character of property — Adterse possession— Limit- 
alton Act (.2V of 1877). $ 20, and Sch, II, Arts. 
J34 and J44—Exndence Act {I of 1872), e. 
$0— Proper custody— iltnerali. In the terms of 
a sanad granted in favour of the llohunt of a 
Tbakur, there was nothing to show that the 
properties, the subject-matter of the sanod,. 

An d Ood OT Gndsor that the 
ilied in 
oyment 
e fact 
debuf- 
‘ unt did 
to the 

~j u - fhe 

property would, after satisfying the personal 
wants of the grantee, be devoted to tbe service 
of tho God, whom ho attended, would not 
constitute a vahd dedication. Bam Kanai Chose v. 
Ray% iSn iSr» Han Harayan SinyA Deo Bahadur, 
2 C. L. J. S40, referred to. The grant of a per- 
manent moh-urrari lease of debutter property is 
an alienation of propnetary interest pro tanto, 
and being beyond the competence of the trustee, 
possession under it becomes adverse to the lessor. 


viittdo^'twelvo years. Onanasambanda Pandora 
Sannadhi v Vein Pandaram, 4 C. 9’- 329 ; 

so. I. L. B. 23 Mad. 271, foUowed The Presi- 
dent and Coiernors of the Magdalen Hospital v, 
Knotts, L. B 4 App. Cas 324, and Allorney- 
Oeneral v, Datey, 4 De Oex & Jones 136, referred to. 
The effect of s 10 read with Art. 134 of Sch. 11 
of the Limitation Act is that time is no bar to an 
action against tbe trustee himself, hjs_ represent- 
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•lives or assigns except «n assign for valuable 
consideration, but as trgarda tlie Utter the period 
of 12 years from the dale of the purchase is to be 
the period within which the suit mu't he brought. 
A person who talcs a peonanent nelvmn lease of 
dtivVer property for its full values, hut withnotice 
of its dtbvttcr character, is not precluded by the 
provisions of s. 10 and Art. 134 of Sch. II of tbo 
limitation Act frcin pleadng 12 jeara* limitation 
in a suit brought to rrco>er it. Iladha Kath Dot 
V. Githorne d- Co , IS 11’. li. (/*. C.) 24, and Horn 
Churn Ttvary v. protap ChandTa Dutia Jha, 2 
C, L. J. 440, referred to. Pan Kanax Ghah v. liaja 
Sri Sri Uari A'orayan Stngh Dto iJoAorfuf, 2 C. L. 
J. *546, approved. Siiasia Cimiia>' KakP* r. 
AumEaM Goswasir (JCOfiJ , I. E. P 33 Calc, fill 
B.C. 10 C. W. N, 738 
2. ' - — - Tranaferabllity — Shilatt, fres- 

poat by — Decree /or cjceffnefii..— J/tane pro/iU — Z«a- 
hihty o/ <n/al rsUte— C'onslrvehon o/ dtcru — D«e«- 


wtiolo uevreo anuaiiigiu (iial iiiu vtuer ueviee* 
holders had asM'gftd to t in the interest of them all, 
and the latter also m de on application intimating 
that they have nooLj ctico to (iio <x<cufion of (ho 
decree at the instuuce of ttieir assigi.ee, the apnli. 
cant, fftld, that the i ppl cation was mamtamable. 
Per Basipim, J —A dtLuUer property according to 
Hindu law is not absolutely inalienable, it can bo 
alienated for legal necessity, and, therefore, when 
a ihebait as such trespasses on the property of 
another and so commits a tort and he is sued for 
and cast in damages, the debutler property can be 
Sold in execution of such a^ decree Per Wood* 
RorrE, — As the decree m question appeared to 
have bound the trust estate the dtlutter property 
was liable. Krishwa Kissobe CiiaEbavartx v. 
Spkua SiKDUU Sanyal (190G) 

10 C 'W. W. 1000 

3. > Poxeer of a thtbaii 

to hind the esUile ly eompromtse — Benefit of the 
estate Although it is not competent fora#A<boit 
to alienate endowed property by way of niortgago 
or sale, yet he is authon^ed to deal with tbo 
endowed property for its benefit and preservation 
and especially for the purpose of preventing it 
r u--. 1. 1.- . . fsvr BvSwt/al 

' • n 299 i Pro. 

• Baboo, L Jl. 

, ' Boy ▼. Pam 

Chundtr Sen, L. B 4 I A 52 , Sheo 5Aanliir Gtr 
T. Bam Sheteck ChcvdhTt, J. R 94 Calc. 77;and 
Parsotam Gtr x. Bat Gtr, 1 L B 25 ATI. 296, 
referred to. IIossein Ali Khas v. lUAnAWTA 
BnAaBAn Das (IfOfi) . I. E B, 84 Calc. S48 

4. Conversion — Ddviter — Idol 

Seexilar property. I rcpcrtus dedicated to a family 
idol may be con\ertcd into secural property by the 
consensus of the frmilj. Ur!d, that in this case 
the properties, if orignally debuttcr, have been so 
converted with c.mmon consent. In dealing with 

VoL. II. 
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a queation as (o whether properties alleged to bo 
debutter arc really debutter or only nominally so, 
the manner in w Inch the dedicated properties have 
been held and enjoyed is the most important point 
tor eoitudenttion. IlcJeafo by CoreniBent h not 
concln-sivc evidence of property being debuttcr. 
A'emaye Churn Pocteetundee v. Joyendra A'o/A 
Dantrjee, 21 |i’. B. SCS, followed. Shelatl nght 
cannot bo transferred even to a co-ahebalt or to 
one who is next In succession. Baja Vurtno 
lofia V. Dflft Yurma iJufha, L. B. 4 J, A. 76 : 
Onana .SonibaiKfa Pandora Sonnadhi r. I’efu 
Pandaram, L L B. 2S Med. 271, Sri Baman Ixilji 
itaharaj v. Sri Oopal, J, L B. 19 AH. 428 ; Pra. 
sanno A'limor Atidhxcary r. Sareda Proianno, 
I. L. B. 22 Calc. 9S9, referred fo. JIancharam v, 
Pransanlar, I. L. B. C Bom. 298, not followed. 
Quare : inicthcr an idol, which lias been broken, 
is capable of bolding property. Gotikpa KvmaB 
Rov CnowcntntY r. Bebesdra KrsfAjt Bov i 
CiiowDDCny (1007) , . 12C.'W, 17.08 

6. • Permanent lease by shebait 

— yidiwse possession — Aeeeptante of rent, eSttt of. 

A permanent lease of debutter properly is void, if 
not executed for legal necessity. rUintiS's pre* 
elcceseor, who had a larsfia lease, obtained a 
pertaanent lease from the sheboxt of an Idol, 
the predecessor of defendant Ko. 2, on pay* 
ment of a bonus, and the latter, who ja the 
present sAthaif, continued to receive rent from 
plaintiff. Subsequently defendant No. 2 deter- 


be regaled as advemo to defendant No. 2, nor can 
(he latter’s acceptance of rent from the plaintiff 
either operate as an admission of the plaintiff’s 
having a permanent right in the land or cause an 
extinction of his own previous title. Nitya 
Gopal Sek Poddar t- Marx CnAimRA Crarba* 
BUTTY (1907) . . . 12 0. "W-N. 63 

6 MoUrasi Eease — Lxmxtalion 

Act (Zr of 1877), s 7, and Sch. 11, Art. 134-- 
Uxndn Law — Endowment^AUenalton of endoxced 
properly — iShehai (r — A dverst possession — Posstssx on 
continued under a void lease — Trespasser — Bond 
fide purchaser for value — Famxlu idol, if perpetual 
infant— Belief as betieeen co-defendants — Botiee of 
debuttcr — Leyal necessity for alienation of d butter 
property — J’lcoding's — Tenant xcho sets up 
adverse title i/ may fall lack on tenancy as a defence 
in tjertmenl suit. A mourasx lease of a debuttcr 
property was granted whereby the shelaxU pur- 
ported to relinquish all future increment in the 
value of the property for a little more than seven 
yean’ purchase of rents ansirg therefrem, rererv- 
ing to them almost the same rent that was being 
rai<ed before such mourasu Two of the three 
sMaxts concerned eubsequently yrrlfd with their 
interest as lessors to the Jefeee. No evidence was 
adduced as to what happened to the money raised 

5n2 
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DEBTTTTEB PEOFEETY— con«H. 

by such transactions : Udi, that thia was not 
justiGable in the interest of the eoclowinent. 
Nawah Sir Syed Iloisrin AU Khan v. Jlohant 
Bhagioan J)as, 11 C. TT. N. 261, distinguished. 
The lease granting the above mourasi recited that 
the necessity for such a demise was that the AdtaiU 
might be called on to fill up a tank on tho property 
which they could not afford the means to do : 
Hill, that such necessity was illusory and the 
mere advisabibty of filling up a tank did not 
constitute a necessity to justify alienation of the 
trust property. In an ejectment suit, the defend* 
ant pleaded exclusive possession and denied the 
title of plaintiSs as landlords of certain premises 
claimed by the latter as appertaining to a dthttUer 
of which they Were present sAe&aits. The plaint- 
ids contended that it was not open to the t^fend- 
ant to fall back upon tho title under a ntourosi 
lease purported to have been granted by previ- 
ous to the defendant’s predecessors ia 

title : Udd, that the eScct of the defendant’s 
plea was merely to put tho plaiotiBs to tho proof 
of a title which would justify their prayer for 
oj'cetment and did not prevent the defendant from 
relying on the moureui lease. Where a defendant 
claims to be in possession of endowed property as 
a tenant under a tnoiirost lease granted by previous 
ehehaiti and the successors of the latter seek to 
recover possession on tho ground that the lease 
was invalid i Udi, that if the grant of such 
a lease constituted an alienation which it was 
beyond the power of the lessors to make, then, 
tlie lessee is to be taken as a trespasser and his 


evidence, that the mouraai lease granted to the 
defendant’s jircdecessors in title created a new 
holding and that the principle laid down in Nitja 
Copal Stn Foddar v. JIani Chanda ChalTabtiily, 12 


DECEASED DECHEE-HOLDER. 

application for substitution of— 

Ste Limitation Act, 1877, Sen. I], Aw. 
180 . . I. E. R. 36 Calc. 643 

DECEASED PERSON, 

statements of— 

See Evidence Act, s 32 

I.L.R. 25 All. U3; 236 
^ee Hindu Law . I. L, R. 86 Calc. 580 

DECEASED "WIFE’S SISTER. 

Ste ManuiAOE . I.D. R. 85 Calc. 381 

DECEIT. 

■ action for— 

iSceCoJiPANV — T owers, Duties, and 
liABiiiTizs DE Directors 

l.L.R,18 All. 56 

DECEPTION. 

^eeCnSATiNO . I. X. R. S3 Calc. 60 
See Trade AIabe I, X. K. 36 Calc, 811 

DECLARATION. 

Ste District JlrNieiPAt Act 

L L. R. SO Bom. 409 

Set Dmo DECtAfl.iTiow 

3eeJl0RT0AcE IS O. W N. 850; 857 

suits for— 

Set Suits Valuation Act. 

I. L. R. 33 Bom. 307 

DECLARATION OF OWNERSHIP. 

suit for— 

Pla»nti0’8 tide fTovti — Defendant’s 


1 A 1, referred to. Possession of ddivller pro- 


r.nm Ckundfr Sen. L 1? 2 I. A 52 't e. J L R 
2 Calc d/Jj r<fprred to. Jnasakjsh BanErjbB w. 
Adoremovey Dassee (1900) . 13C. W. N. 805 


7. - 


btiHff land bv , 

family to wiiirh be belonupil for the purpose ol 
carrying on thf worship of the idol, w valid Bak- 
ODA ClURlS Ddtt V. IlEMLATA DsSSEK (1908) 
13 C, W. N. 242 


iCtv. Rul), and Agency Company v. Shorl, 13 App. 
Cat. 793 followed. Framji Gureeiji v. OoeaUaa 
Jfodfcowji, 1. L. R. 26 Bom 338, referred to. Gan- 
PATI V, KAOHtWATfl (1909) ^ _ 

jl. Jj R. 83 Bom. 712 


DECLARATION OF ALB OP ENTIRE 
ESTATE. 

5«e Sale rOR or RbvevUe. 

I. I 1 ..R. 34 Calc. 381 
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DECLABATORY DECREE. 

i'fe Civil rsocEnrRE Cone (V or 1W>8), : 

8. 9 . . r. L. R. 03 Bom. 387 

See pECLARiTOHY DECREE, SCIT EOB. 

See ExrcCTioN or DEcnrr — Monr or | 
EXEcmos — D eclarator! DEcr.rrj^ , 
See rossEsslox . I. Ii. R. 35 Calc, 180 | 
See Res Jcdicata — E sTorrEL by Jeno* 
MEXT L L. R. 13 Mod. 313 

iSeeSPEcmcRELiErArr, I or 1877, s 42. 

L L, R. 31 All. an 

L — Sol to be giren 

tehen rui< it for earittUaltan and tehen no eontt- 
qventiat reltef jirayed A Fuit for cancrllAtion 
of a mortgage deed on the ground of frawl 
must be dismissed m the absence of evidence 
of fraud and a decree decUnng plaintifl’a 
tight to a smaller amount cannot bo made 
when at the date of the plaint the pUinlifT »aa 
entitled to consequential relief which he failed 
to claim. CfiAKRA SVDBiAii t Mardali Laksii. 
inxAnAYAXA (1903) . I. L. R. 29 MaA 298 

2. — — — 5ui< for deelara- 

ttono/njAt fo receite ftei os “CAoirrfAm” of 
eertatn hasars — Su\t not mantatnalU. The plaint. 
iSs sued for a declaration that they were the 
"cboadhns" of the bazars in the villages 
Uuhammadabad Ghona, Khairabad and Bebna, 
and that the defendants w ere not the chow, 
dhris " of the said bazars and wore not entitlerl 
to take chowdhns’ dues. Held, that sueh a suit 
was not maintainable. BhtnuL Chotrdhree r The 
CoUeetor of Javnpur, (/5<J7) All II. C ‘271 ; Beharee 
Ball V. Baboo, {1867) All. II. C. 80; and Bam 
Dethul v. Chalhoo. (1869) All. U. C 2S1, followed 
Barsati V. CiiAsnic (1907). I. L. B. 29 AIL 683 

3. ^ Poicer of Court 

to make deelaralofi/ decree — 5uit for possession 
by alleged next retersioners on ground that their 
motAer, icAo Ae7<f o woman's estate tn immo- 
veable properly, was dead — Failure to proxe 
mother's dealA— Dismissal o/ suit so far as posses- 
sion iroj concerned, and decforolory decree made 
08 lo plointi^’a tide. The plainti&a broughla 
suit for certain immoveable property as the next 
reversionary heirs of a deceased Hindu, and 
the only relief they claimed was poMeasion on 
the allegation that their mother, who bad succeed- 
ed to a woman a estate m the property, was dead. 
Held, that on the finding by the Court that the 


DECDARATORY DECREE-ecneW. 

after the failure of the sole caii.p of action. WaLi- 
MAS r, JOOESIIWAR NaRA!AX (TfOTj 

I. L. R SB Cnle. 180 
8.C.L R SB I A. 38 
12 C.*W.N. 227 

DECLARATORY DECREE, SUIT TOR. 

CoL. 

I. RroriaiTrs ror. Exictexte of 


Rioiit 3173 

2 Srm cONCFRXixo Doctmexts . . 3175 

3. Anomovs 3)82 

4. Rri'ERaiovTM .... 3185 

B. DrcLARATiox ofTitT/E . . . 3J9G 

6. Exdowmexts 3216 

7. Errors ix Demarcatiox aXi> Scrvey 

ofLaxds 3217 

8. RroisTBiTiox or J*ames rv Col- 
lector 3219 

9. ExrcRcixe or Remomxo Liex or 
Attacii'iext ..... 3222 

10. Rent AM> ExnAXesMEM or Rzkt . 3225 

11 ORBERSOFCRlMIXALCotRT . . 322T 

12 JIiscELLAXEocs Spits . . . 3229 


5ee Act— 1863— SX.s. )4. 

1. L. R. 24 Had. 243 
See Act— 1869— I. I. L. B, 26 All. 238 
SceCotETFris Act, 8 7, ct. 4. 

See CoPRi Fees Act, Sen 11, Art. 17. 
5<e CoPRT-FEES AcT(Vn OF 1870). 

I. D. R. 28 Calc. 667 
See Declaratobt Decree. 

See Declaratory Spit, 

5ee Decree — Form of DmirE De- 

claratory Spit . low. R. 106 
12 W. R. 326 

See HlifDP Law. 

I. L. R. 32 Calc. 62 ; 463 
^ee'JpRiSDicnoM I. D, R. 52 Calc. 734 
See Li'utatiox Act, 1877, Art. 118 
(1871, Art. 129; 1859, s. 1, ci, IG).' 
See Listitatiox Act, 1877, Art. 120. 


lions maue i>y lue aiu-geu luoiuer were not justihed 
by legal necessity, and that the plaintiffs were really 
her sons, which were both denied, were merely ar- 
gumentative steps towards the only decree sought, 
namely, possession : and under the circumstances 
the Court was not entitled to make a declaratory 
decree m the plaintiffs’ favour on those allegations 


I.L. B.4 All. 261 
I L. B. B All. 346 
I.L. R. 14 AIL 612 
I. D. R. 10 Mad. 347 
I. L, R. 11 Mad 127 
I. L. H. 12 Mad. 285 
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DBCLABATORY DECREE, SUIT FOR— 
conli. 

See SpEanc Reuep Act (I op 1877], 
B. 42. 

See ViEtTATioN OF Suit — Suits. 

enforcing attachment— 

See Civil Peocedubb Code, 1882, s. 
244 — Parties to Suit. 

I.L.R. 28 Calc. 402 


1. REQUISITES POR EXISTENCE OP RIGHT. 

1. - Existence of relief which can 

be granted — Cirii Procedure Code, 1859, t. JS. 
No declaration of right can be made in a satt 


tic. AiEEjOY Nath Cratterjee v. Lukki Momi 

Debia 12 W. R. 248 

2. Exifitenca of Tight to conee- 

quential relief— Declaration of rfjht for relief 
tnotkeriuti A declaratory decreeouphf R* 


, ciU-Li SiKOH lUr t'- Daeiio 

I. L. R, 1 AIL 68 
ZAiBUjnassA r Eliree Beouii 19 W, R, 268 

8 Hostility of defendant— Suit 

for declaration of title Held by Jacksok, that 
la a suit for declarafiOD of title defendanfa 



titled to aal 
against a del 

respect of tb ’ ■ 

JODoo Nath . . *■ . 

6 Suits for declarations of ab- 

stract rights — Civil Procedure Code, 1859, e. 15. 
S 15 oi Act VIII of 1859 refers to declaralioDS 
whichare binding relatiTcly to the parties before the 
Court, not to declarations of abstract right or bare 
dccUration of trust, exclusive of any practical 
equity. lluzHUR Hossein r Dikobokpoo Sbh 
B onrke O. C, 8 s Cot. 84 

Right to consequential relief 

rrfotinj lo ik%ri ptrtona not forties to 
-it Question proposed for adjudication in 
the suit, in which a declaratory decree was sought, 
being In cBect one not between the plaintiff and 
the defeodant, but between the plaintiff and tWrd 
persons not parties to the suit, the suit was dis- 
ini«sp<l in reference to the ruling of the Pnrj 
Council ID liagunadoh Pani Kolatrdapttri 


DECLARATORY DECREE, SUIT POR— 
contl. 

1. REQUISITES FOR EXISTENCE OF RIGHT 
— conld. 

Ifatehiar r. Dorosirt! 7 a Tafer, 15 H. h. P. S3, dated 
the loth oi February 1875, that a declaratory 
decree u not to be made unless there is a right to 
consequential relief which, although not nek^ for. 
might, if asked for, hare been ciren. Rim 

p ,., r . - , 


B. Intricate questions of law — 

rr»tic»pfe* on leSieA Court grants relief. The Court 
will not. in a declaratory suit, decide intricate ques- 
(ions of 1)1 ir, where no immediato effect, and possibly 
no future effect, con he gnen to its decision, and 
when the postponement of the decision to a time 
when there may he before the Court some jierson 
entitled to immediate relief will not prejudice a 
ptaintill’a nght in anv way IIpksbutti Kbraih 
V. IsoBt Durr Koeb 

1. L R 6 Calc 612 • 4 O. L. R. 611 

0. Remand entailing delay and 

expense— PuriAer cnjuirji Since a decUratory 
decree IS a matter of discretion, a claim fora do- 
ciaratiOD ought not to be remanded by an Appel* 
Ute Court for further enquiry uhich ia likely to 
entail delay and expense, where the plainliff'e 
claim IS contingent on his sunnving the defendant, 
and where the declaration uill not bo binding on 
parties with possibly pieiercntial titles who hare 
not been joined in the suit. Dooroa PeRSHad 
S isou «. Dooroa Kooswmu 

I. D. B. 4 Calc. 190 : S C. D. R. 31 

10. ~ Suit before Specific Relief 

Act,lQ77. A declaratory suit inatituted befnm 

C C. T» • f • 


. , .V X.. 21, e.1. TVIUSaDA 

BltATEAft V. RaDUA BrATTAR 

I D. R, 2 Mad. 208 

11 . CotiBequential relief— <Speci. 

fc Relief Act (/ of 1877), s. 42. Per Curiam. The 
restrictions imposed under s. 42 of the Specific 

It^W I...- . ■ 


£ .. s . 

I,Ii,R.llMad.De 

12. Suit to declare alienation 

by Hindu widow invalid - — Specific Relief Act, 
s, 43— ^Amendment of plaint — Pealh of vtdoit 
pending appeal by plaintiff — Right of appellant 
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decIjABAtoiiy dschee, suit roit— 

ton^d. 

1. REQUISITES FOR EXISTENCE OF RIGHT 
■ — ccncW. 

proceed «ci<K nppcnl — Plaint no( W ht amended 
ty claim for j>o*scs$ion. The proximo to K 42 
■of the Specific Relief Act, that '* no Court nliall 
pais a declamtoiy decree where the plaintiff, being 
•able to peek further relief than a mere declaration 
eftille, omits to do so," refers to the position of 
plauiliff at the date ol suit. ^VheTe a auit was 
brought for a declaration that certain alienations 
•of land made by a Hindu widow to the deferd- 
ants were not binding on plaintiff, her revemonaty 
heir, and, pending appeal by the plaintiff, thcwiilow 
died : — Ilfid, (i) that the plaintiff was entitled to 
proeeed with his appeal ; (li) that plaintiff could not 
be permitted to amend his plaint and claim poaecs- 
eion. GoMkda v PERCMDtvi 

I. L. R. 12 Mad. 138 


2. SUITS CONCERNING POCVMF.NTS. 

1. HoatUo document affecting 

title — itij^t to iu< to haa i< dtilartd inrofid. 
'When a person in possession finds that a document 
has been set up and registered which affects his 
title, and which ccery day’s delay is hkcly to ren- 
der him less able to disprove, he is lUftiGed in com- 
ing before the Court and asking that such a deed 
may be declared inoperative. NunSA Baxoo v 
llaiiouED ScroAR . . .24 'W. ^ 338 

2. Suit to eot aside mortgage 

—Ciwl proceduTt Cedt, J8S9, a 15 — Injury not 
<idm\Uing aptetfic relief Act Vlll of 1859, e. I.*!, 
did not give power to the Court to give a declara- 
tory decree, unless the pontion of the parties is one 
of hostihty to one another. The plamtiO must 
come into Court with, some definite complaint 


am, bring that person into Court merely for the 
purpose of getting the Court to clear up uifficnUies, 
•whether of fact or law, which may have arisen be- 
twron himself and the defendant. He must gen- 
erally allege and rely upon some cause of action 
agaimt the defendant, caeept in that class of cases 
HI which the Court pives its aidi towards the ful- 
filment of trusts, and this principle is not affected 
by s. 15 of Act VIII of 1859. Therefore where a 
plaintiff bought, at a sale m esecutioo of a decree, 
the right, title, and interest of one defendant, 
a judgment-debtor, in a ship, and by his plaint 
Bought to discover the hand fidea of certain trans- 
actions by way of mortgage between the judgment- 
debtor and the other defendants, and asked a 
declaration that he, as purchaser, was entitled to 
the right, title, and interest of the judgment-deb- 
tor ; or in case it should appear that, at the time 
of the attachment in execution, the ahip was the 
property of the judgment-dehtor, eubject to any 


DECLARATORY DECREE, SUIT FOR— 

eontl. 

2. SUITS CONCERNING DOCUMENTS-con/J- 
valid lien or chargo in the hands of the other 
defendanfa or either of them affecting the sarne, 
then tho amount of Buch lien or chargo might 
licaecertainrd, and (he pliintiff os euch purchaser 
might bo declaml rntillnl lo redeem *(110 same. 
Held, that (ho plaint was bad upon tho face of it. 
Rut aa it appeared, taking the plaint and evi- 
denco together, that there was some substantia! 
disputobetneen the parties rclatiso to the defend* 
ant’a mortgage, (he Court, to prevent further 
I litigation, construed (he plaint aa haling asked that 
(ho alleged mortgage might be set a«itlr. Lillaii 
Ilnoowas Doss r. Akbar 1 Znd. Jur, K. S. 380 

3. . - Suit to set aside, effect of 

recital in bond — A'otureo/ conaideration. A dc- 
cUratory decree will not bo given to show that a 
bond was not executed as recited in (he bond, for 
money borrowed by the widow for tho performance 
of tho hoshand’a sradh, such recital being no evi- 
dence against the heirs of the husbard in a suit to 
charge the estate. SpkseR lutx f. Jrnooprns 
StnuYS R. 266 

4. Suit by eon to have deeds 

by fatbor declared void— Unaut/iorisrd alien. 


anceatral, and cannot he alienated except under 
eiccumatasces recognited Ly the llitakshara law 
as justifrag alienation, and with the consent of 
those whose consent is by that law requisite. 
Kahtq Nabaik SiNon V. Prem IiaLi. Paubey 

3W.R.102 

, 6. Suit to declare deed valid 

— Failure to proie case — Form of decree. When 
a plaintiff sues to declare that a deed is valid, and 
to confirm his posscsBion under it, and fails to show 
eufficicDt cause for tho Court’s interference under 

■ !»; a.»» VVTT I 0 «r« , 1 .. n. ... . . v. 


9 -W. R. 104 

6. Suit to~deolar 0 deed forged 

—Vnuaed documents. In a suit to obtain a declara- 
tion that two pottahs and a chitta which had been 


j ^4 • — vwulu iioi, uiuae any 
binding declaration of right. Sheo T.itt, Chow- 
miUE r. CmrirDER Bekode Oopadhta 

9 VP. R. 688 

— I : : Pegialered deed — 

Cause of aclicm. A suit will he to set aside a re- 
gfatered deed on the mere allegation that it is a for- 
gery. pAxnt Chand V. TnAKtTR Sihoh 

7 B. L. R, 614 : 16 ‘W.R. 421 
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DEOLABATORY DECREE, SUIT.FOR— 

conli. 

2. SUETS CONCERNING DOCU31ENTS— eoafi. 
8. — - — Ltast ttt^ tfp 


RAonCBAF. CnowDRY V. BnAiEDJtAur SDCon 

3 B. L. R. Ap. 48 : U 'P7'. R- 465 

0 _ ■■ Cause of action 

—Quarixan, AUii bj/. for wiinw. In & Bioit lor n 
declaratory decree that certain pottaha put forward 
by the defendants in a suit for enhancement were 
forged, and calculated to injure the interests of a 
minor, whom the plaintiff as guardian represented. 
Held there was no cause of action Oouah Sai^iia 
BiBi V. Laebi Prta Debi 

7 B. L R. 617 note ; 10 W. B. 47 

10. Salt to have will set aside 

Coxetsuentiol relief — Obstruelton to tide — i7«n> 


sufficient to sustain A dcelaratoiy decree Semite • 
Where a defendant sets ap a nuncupatiro will 
as eatitline him to property in respect of which the 
plaintiff as^ for a declaration of bis right, a right 


2 C. L. B. 193 D B, 6 1. A- 87 

11. Suit to set aside lease — Con~ 

sequential relief — Act Till of J8S9, s. lS~~Juris~ 
diction of Civil CouTli A granted a lease of his 
entire property to the plaintiff for a term of years, 
with power to enhance the rents and mal-e settle- 
ments. Immecffatcly after, A executed a pottah in 
f%voar of B, corering a portion of tbe game estate, 
« hereby B's rent was to remain unchanged for a 
period conterminous with the plaintiff’s lease. In a 


decree cannot he made, unless there be a right to 
consequential rcbef,” the Privy Council did not 
intend to deny to tbe Courts of this country the 
power to grant decrees in any case in which, inde- 
^ndentlv of the provisions of Act VIII of 1859. a. 
lo, they had the power to grant a decree. This 
pw^ IS generally the same as that of the Court 
of Chan^ecry in EngUnd P.am Neediiie Koox. 
Doo V. Rroitoo Nath Nijunr Slnxo 

1. Jj. B, 1 Calc. 466 ; 26 W. R. 616 


DECLARATORY DECREE, SUIT FOR— 
contd. 

2. SUITS CONCERNING DOCUMENTS— con/d. 

12, - — Cause cfaelion — 

S'tiit to CORfel poUaJi. Plaintiff sued in a Ciril 


ti. »u .» All- •iiiuL. couiL : a t'ojiy ol Uie poltab 
had been affixed to plaintiff’s house. Held, that 
the plaintiff had no cause of action cognizable by a 
Cinl Court. Nranis f. ALAtTiDiy 

I.L,R.12Mad.lS4 

13. Suit to declare registered 

document forged — Jurisdiction of CitiJ Coarf 
Under s. 84 of Ael XX of 1860, the District 
Judge ordered, without taking evidence, the regis. 
tratioQ of a document which had been opposed on 
the ground that tbe execution of it had been ob- 
tained fraudulently and by putting the executant 
under duress. The executant brought a ciyij suit 
against the party in favour of uhom the document 
bad been drawn for a declaration that the docu- 
ment was not genuine, and was invalid and ia« 
operative. Held, that the Ciril Court had juris. 


decree. PFtSANSA, KtoaR SaitoYai f MaTHtt* 

BAXATn BiKXRji “ r r r'f 

8 B. L. R, Ap. 26 : IB W. R. 487 

14. Suit to contest the gennine- 

nesB and validity of a registered document 
—Besislrahon Act (III of 1877), ss. 74, 7S~ 
Sprci/fc Behef Ael (/ of 1877), e. 89- Under the 
special procedure provided in tbe Reghtrahon Act 
(III of 1877), tbo defendant, in whose favour a 


appeared beiorc tbe oub-ttegistrar, and subse. 
quently before the Registrar, and denied executing 
it, and alleged it to be a forgery. In a suit 
brought under the above circumstances to have the 
document declared void and to have it cancelled; 
— Held, that the proceedings of the Registrar, 
when he enquired whether the document had been 


I. L. K. 7 Calc. 736 : 9 O. L. R. 471 
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DECLABATORY DECREE, SUIT FOB— 
temlJ, 

2. SUITS CONCERNING DOCDilENTS— 

IB. Suit to cancel a void or 

voldablo instrument — Jlrlttf Att (/ of 

is* 7 ), t. 39 — P-tatonallt a 7 > 7 >»<A«»i»»on of nnovi 

i« 3 «rjf. Any penon iiFain*t whom ■ wnttrn inMni- 
ment is roid or Toidsblo, who h*' rrSfonablc appre- 
hension that such instnjinrnt, if loft out^tandinp, 
tnsy cause him serious injury, may sue to have it 
cancelled. The test is “ rca«onablc apprehension of 
serious injury." Whether that exista or not, 
depends upon the circumstances of each ca«c. It 
cannot be laid dowUi as a rule of Ian, tliat m no 
case can a man, who has part ctl with the property m 
respect of which a \oid or roidablc instniment 
exists, sue to have 'Such instrument eaneelleil. 1 
lyyoj>j)a t. 7?oJ7!ofal^Ji»ia»n»na, / X. II. J3 Mad. 
S49, referred to. KoTiiABissirpAYs r CitEwi- 
SArrjiYA . , I. L. R. 23 Eom, 376 

16. — — Suit to sot aside fraudulent 

deeds — Ahftnet o/ ary altttnj'l to disturb yosres- 
eioa In a suit for declaration of right of po««cs- 
sion to eertain lards and to sit aside alleged fraud- 
ulent pottahs, which the pUintitl allegool had been 
executed by the defendant with a new to put an 
obstacle in the way of his attaining his right, but 
it was not shown that they had made any actual 
attempt to disturb the right of occupancy which it 
was found the plaintiff had field, that the plaint 
did sot disclose a sulTicient cause of action to enable 
the Court to tnabc a declaratory decree in favour 
of the plaintiff Udai ChaKPRa Makdal c. An- 
tiEnruA . .V -V 7 B- Tj- B. 610 note 
8 c Woooov CnUMirR ItuMirL r. Ausied- 

ooixA 12 W. E. 407 

17. — — A'o «se of defi 

to plainttff’a injury. Where a petition was pre- 
sented by A under s 84, Act X of J8C0, for regis- 
tration of a deed, and the deed was duly registered, 
a plaint CIrd against A id which the plaintiff simply 
complained that A had executed the deed fraudu- 
lently, and obtained registration of it, was hill to 
show no cause of action, no act of A having been 
shown to use the deed to the plaintiff’s ipjury- 
Rabi CnANUBA Pap r. Bechababi Dfy 

8 B. L. R. Ap. 28 note : 10 W. R. 329 

18. Suit for declaration that 

document ie forged— ApprcAennon of rnjury— 


L L- R. 1 All. 622 

10. ■ - — Suit in Civil Court to enforce 

exchange of pottah and muchalka— i/orfroA 
Pti\t Rtcottry Act (VIII of JSe5>^C»n7 Proce- 
dure Code, a. 53 — Afnevdtnenl of jdainl. A suit in 
the Court of a District Sfunsif to enforce acceptance 
of a pottah and execution of a muchalLa by defend- 


DECLARATORY DECREE, SUIT EOR— 

COfttl. 

2. SUITS CONCERNING DOCUMENTS-««/J. 

ant in respect of a holding m a \illage to which 
ptAiotiff claimed title was di«mt*5rd as not bring 
niaintainablc, field, that the suit should not Iiaio 
been di<mi'srd, but the plaint should have been 
amended by the addition of a prajer for a drrlara. 
tion of tlio plaintiff's title ; and that the Court then 
would have had jurisdiction to giant, by way of 
consequential rcbef, the relief oiiginally sought, 
NaRASIMBU t. StlCBAXARAB’ARA 

I. D. R. 12 Mad. 481 

20. — Confiequential relief— Sptci. 

fit ItiUrf Act (/ of JS77), a. 42 riamtifl, being in 
pos<ts«ion of certain land as an incumbrancer under 
a registered instrument, agreed orally with the 
luorlgagor in )8S5 to purchase it. The mortgagor 
subsequently sold the land to others, who took the 
conveyance, which was registered with notice of 
the plaintiff's mortgage and of Ibe oral agreement 
with him. Plaintiff now sued for a declaration 
that the conveyance w as not binding on Inm and for 
a specific penonnanco of the oial sgreement. 
Held, that the suit was not bad for want of a prayer 
for delivery up, and cancellation of, the convyarcc, 
Kabckak t’. KitisuKAK • . t.jj. B. 18 Mad. 824 

21. ? Suit for caneeU 

lalion of doeumtnt ond for poisession— Il’iMdrairin? 

I forlion of fMim— Spefi/fc flilitf Act, a. 43 Plaint. 

I tffs,roembeT9 of a Malabar tarw ad, sued (f)for (he 


kamavan, on beholf of the tarwad The Jlunsif 
dismissed plaintifl’a suit on the merits. On ap- 
peal, the Subordinate Judge allowed plaintiffs. 


below, that the prayer for restoration of the pro- 
perty being in the circumstances of the case mam. 
tainablc, it was not competent to plaintiffs to 
restrict themselves to the other kind of rebef 
sought, and that the maintenance of the suit in its 
tuaimed form would bo an evasion of s. 42 of the 
Specific Relief Act. BrsuTri v. Kalenpan 

I. L. R. 14 Mad. 267 

22. Conaeguential 

rtlirf — Spteifie BtUtf Act (1 of 1877), a 42 — Suit 
by o member of a tarwad for a decree declaratory of 
Ike intflfidity of a lanomgranledlo other members by 


I wau,au mavis necessary ior a junior member to do 
I in order to prevent the possession becoming adverse 
to the tarward is to obtain a declaration that the 



( 3181 ) 


mcGST OF CASES. 


( 3182 ) 


DECLARATORY DECREE, SUIT POIU- 

’ contd. 

2. SUITS CONCERNING DOCUJIENTS— cojiR 

kanom which is rehcd -on as the cause of ad- 
Terse possession is invalid. But i! the kanota is 
grant^ to a stranger to the family, who is m pos- 
session, possession must then he sought for as re- 
lief consequent on the declaration. An altom- 
ment of tenants to the kanomdars does not operate 
as a transfer of possession from the tarwad to the 
kanomdars 5«hramanyaft t. Paramasvstran, I. L. 
R. 11 Mad 116, followed, and t. Kattn^ 

dan.l.L B.li Mad, 267, Abdulladar v. Mahorttd, 
I. L. R. IS Mad. 15, and Narayana v, Shanlvnnt, 
I. L. R. 15 Mad 255, distinguished Padauhub 
V. Thesiana Ambiah - I. L. R. 17 Hod. 232 

23. Ouih Rent Act 

{SXII of 1856) — JuTudichon of Cittl Court — 
Spttifie Rchtf Ael, 1877, es. 35, 42—Ltnilal,on Act. 
fieh. 11, Arts. 91, 120— Contract Act, JS72. s 229— 
Transfer of property Act, 1882, t. 3- In a suit on 
June 4, 1894, for possession of a village, or, alter- 
natively, lor a declaration that the defendant 
had no right therein and was liable to be ejected by 
an ordinary notice of ejectment, it was admitted 
that under the Oudh Rent Act of 1880 the Civil 
Court had no junsdiction to grant either relief 
Meld, that, as it appeared that tho subsisnUal object 
of the suit was to cancel an instrument of lease 
robed on by the defendant, with a new to an order 
o! ejectment In the Revenue Court, it was comfiet- 
ent, under either s 39 or a. 42 of the Specific Re- 
lief Act, 1877. Two Courts having found as a 
fact that the f laintiS only came to know of the said 
lease on June 24, 1891, it was not excess of juns* 
diction in eecond appeal to apply thereto tho well- 
known rule of law that notice to an 8{rent binds 
the principal, and consequently, as notice of the 
lease had been obtained in 1883, the suit was barred, 
whether under Art 91 or Art. 120 of Sch II to the 
Limitation Act, Raupal Sikoh t>. PaliiiiapdaR 
StKon (1902) . . . I. L. R 25 All 1 

B.c. L. B. 29 1. A 303; 

ec.w.iT.eAo 

24. Prachce — PrO’ 

cedure— Pending suit — Another suit based on the 
■defence tn the first suit — Specific Relief Act (/ of 
1S77), s 35— Cance/lalion of instrument On the 
lOtb ilacchi 1899, the firm of Cbhaganlal Hanbhai 
brought suit No 96 of 1899 against Dhondu and 
Baba to ricover a sum due on a bond passed by 
them to the firm The defence pleaded that the 
bond was void, being passed for the balance dno on 
wagenng transactions. While this suit was pend- 
ing, on the 13th June, 1899, Dhondu (one of the 
defendants in tho suit) brought suit No. 167 of 
*811® have the above-mentioned bond cancelled 


tonoded opon the administration of protMtive 


; DECLARATORY DECREE, SUIT FOR— 

I cant i. 

I 2 SUITS CONCERNING D0CU3IENTS -concU. 


Dtr CnUDAUAK RAh'am (1903) 

I. L. R, 27 Rom, 607 


I 3 ADOPTIONS. 

1. Suit to set aside deeds gir« 

I ing and receiving fn adoption — Cuttsg of ae- 
I iioK A declaratory decree cannot bo made, unless 
1 the jilainltff would bo entitled to consequential 
1 reliei if he asLcd for it It is discrefionaiy with a 
I Court to grant a declaratory decree, and the Courts 
I in India ought to be most careful id excrcUing such 
I discretion- -ri, widow of a Hindu, sued R os father 
I and guardian of C to have it declared that the 
I deeds executed by A and D, one of giving 0 in 

adoption, the other of receiving )um in adoption, 
I were null and void, on the ground that they were 

I «... 4- j d.,.. •_ 

I igrcement. 

I rta below) 

' lEEKABAIS 

' Hitter f. Kispen Sookdery Dasssb » t 
' n B. L. R. 171 : L. R. I. A Sup. Vol. 140 

I 8.C. Ncooemdro Chukbro JIitter f. KisnEN 
I SooicpERV Dassee . . 10 W. R. 133 

^ Reversing decision of High Court. 

2 B. L. E. A- C. 270 : 11 W. R. 106 

2. — Suit to hav9 adoption de- 

I dared void — Declaratory decree not abtamaMe by 

absolule Tight — Discretion of Court. It is dis* 

I cretionary with a Court to grant or to refuse a 
declaratory decree with regard to the circum- 
stances— iSreenarain Miller V. Kishen Soondery 
Dassee. 11 B L. R. 171 1 L. R. I. A Sup. Vol. 
149, referred to and followed. A talukhdar died 
leaving a nidow ; also a son, who having succeeded 
as talukhdar, died childless. This son’s ividow. 


XI luu peisuii auegeu to nave ueeu auupiuu chouju 
sue hereafter, the question would be decided whe- 
ther he was vahdiy adopted or not Pirtiii Par 
K ujrwAR f. Gubiak Kvhwab 

I. Ii, R. 17 Calc. 933 
D. E. 17 1. A. 107 
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3. Suit by rCTcraioncr to have 

forged letter giving power to adopt sot 
aside and to restrain adoption— 6/>«ct/Ic 
litliel Att, ». 4J. Undir Act Vlli of 1839, a 15, 
a suit will not lie at the instance of the retret- 
aionarv heir for a declaration that a certain letter 
purporting to have been n rittcn by the husband of 
the defendant cm Jiowcnng hia widow to adopt aeon 
is a forgery, and to ha\e the same cancelled ; and 
for an injunction restraining the adoption of a child 
under the letter. Pa) Coomari) Datfte v. Kobo 
Coomar ilvUicl, 1 Pom. 137, followed. Rom 
B ananoon fMt.au t. l^ucno Coq^cau 

4 C. L. R, 270 

4. Suit to sot asldo Invalid 

adoption — Cau-e o/ "ChoR. A suit hating been 
brought by a Hindu rctersioncr for a decitralion 
that an adoption alleged to ha\c been madn by tbo 
mother of A’, the owner of the estate after the 
estate had vested to the widow of K, w as invalid : — 
Utli, that the alleged adoption affordi d a cause of 
aotion for a declaratory suit Tiuyammal r. 
Vemeatarasia . . I L. B. 7 Slad. 401 

6, Quit to set asldo adoption— 

Citil ProetduTt Code, IS39, t 16 — to <frcfa> 
ralory deerte. In a euit brought on the ground of 
an existing nglit of inheritance, for immediate pos* 
Bcsaion and mesne prohts, by setting aside an adop* 
tion, the Court will not allow the form of action to 
be changed, and proceed to decide whether (tbe 
olaim for possession on the ground of an existing 
right being abandoned) a declaratory order mav 
not issue for setting aside the adoption, but will, 
on failure of right to immediate possession, dismiss 
the suit. According to s. 15, Act Vlil of 1859, 
declaratory orders can be issued only in euita 
brought to obtain such orders. Rajessoree 
Kooswar V. Imderjzet Koomwar , 0 W. R. 1 
Suit to hare adop- 
tion $a aside — Onus of proof. A stranger, having 
no interest m the matter, has no right, even with 
the consent of presumptive reversionary heire, to 
sue for sn — . __ «. i-j 


DECLARATORY DECREE, SUIT FOR— 

tottld. 

3. ADOPTlONS-con/J. 

6. — — Suit to td aside 

oJoyfiOfi— Courf Fees Ael. Sek. II, Art. 17, tl. 2 — 
Limifahon Act, IX of 1871, Sch. 11, Art. 129. B 
died, teiving him surviving two w idows, K and It. 
Some limo after D'e death, P, a son, was bom to 
R on 15th .‘'cptcrobcr 1818. Some time before 
r't birth, a portion of li'e watan lands had been 
made over to K by the revenue authorities. The 
remaining portion of B'b watan lands was placed 
by Government under sequestration, which was 
not reraoveil until 1803. Shortly after P's birth, 
R petitioned the revenue authontics, claiming the 
watan lands of D for P as D't son. On 13th Fcb- 
mary 1819, tiie revenue authorities on enquiry 
held that P was not tho son of D, and decided that 
K was entitled to retain the watan lands of B. 
On ICth Darcb 1872, K adopted a son BA. In a 
suit brought by V on 4th December 1872 for a 
declaration that P was the son of B, and for setting 
aside tbe adoption of R A by A ’,—Ileld, that under 
Iho ciicumstanccs, a suit for n declaratory decree 
would Ii« : for tbo plaintifT, even if his claim to the 
property were barred as against K, would yet be 


vt A> 8 auupii-u soil, auu, niureuver, luu lieguiatuie 
bas in Act VII of 1870 and Act IX of 1871, rceog* 
nized tho right of a person to bring a suit to set 
aside an auoptiob as a substantive proceeding, 
independent of any claim to property. Kilowa 
sou Bbcjakorav V. pAEAra valad Biipjakorav 
I. Ii. R. 1 Bom. 248 
0. Guardians and 

Wards Act [VIII of 1899), ». 48. S. 48 of the Guard- 
ians and Wards Act docs not prevent a widow, 
who bas been appointed by the District Judge under 
that Act to be guardian of a minor as her husband’s 


i'l. rTbIs Calc. 613 5 8 . 0 . 7 C. W. IT. 419 
10. Suit by reversioner in life- 

time of widow to Bet aside invalid adop- 
tion It. ^ ...If I... »V.T. u. . .1. - > X. 


8 W. B. 463 

. — Suit to hire adop- 

tion declared invtlid — Adoption Itf widoia 35 years 
after death of her husband. The plaintiff was a 
eon of a mother of the deceased husband of Ibe first 
defendant Tbo first defendant adopted a son 35 



u..%,ux..u, in^j vuuii, leiuxeu 10 make such 
a declaratory decree. Bbojiomoyee v. Anmand 
Lau Roy 

13 B. L. R. 225 note : 19 W. E, 419 
JoDoo Nu^^)tn^ Peeshad Sisan v. Ninmo 

Kooee 1W.E,219 

Jeonath BnuGOCT r. Roopa* Koonwvr 

2 -W. R. 273 note 
^ ^ "p; — ~ — “ Suit to restrain widow 
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for an injunction to restrain her from adopting any 
other than a mejnher of bia family, he being the 
nearest relative of her husband and the fittest 
subject for adoption according to tbo Etodn law : 
Held, that the suit would not he, as in the former 
case the right was contingent and defeasible by 
adoption, and in the latter theadoption of a stranger 
was not illegaL Babasi Jivaji v. Beujirtbibai 
8 Bom. A. C. 70 

4. REVERSIONERS. 

1, Suit against tenant for life 

alleging waste — Consequential relief — Civil 
Procedure Code, 1859, a 15 The words of s. 15, 
Act Vin of 1859, must be construed upon the 
principles and by the light of the decisions of the 
Enghsh Courts of equity upon the 60th section 
of 15 & 16 Vict., c. 86, which is in similar terms. 
Tho effect of these decisions, taken in conjunction 
with the decisions of the Privy Council, in con. 
stniing the provisions of the Indian Act, is that 


to be the next heir, brought a suit acsinst (he life* 
tenant of a zamindan, and made another claimant to 
tho succession to tho ramlndsn a defendant in the 


plaintifi had proved the alleged acts of waste, 
which he had not done, there was not a right to 
consequential relief which would entitle him to s 
declaratory decree. STRiMATnoo Bloornoo Vioita 
RAO nOONADAH RANEE KOLANDArTOBB NATCIflAtt 
cfiaa Kattama Natcjiiab v - D0Bs5rv<ix Taveb 
15B.1..R 83 
23W. B. 814;L B.2I, A.180 


Reversing the decision of the Court below in 

e HL&iL 310 


2. Alienation of property in 

poasession of widow by parties having no 
right to it. Where property to the immediate 
posscs'sion of which a Hmdn widow is entitled is 
MDveyed away by parties having no right to it, — 
Qiitere : Have not the reverrionaiy heirs a right to 
ask lor^a (loelaratory decree to the efiect that, as 
against uuinvale hnrs, tho possession of the tres- 
passers^ and others should be considered as the 
poMopsion of tho widow } JoY Mooruth Koont 
f. Baujeo Sison . . 21'W. R.444 


? : ; — Fraudulent transfer b 

■Wido'^— night Of reicTtioner 'UTicro & tmnsfe 
is made by a widow m fraud of the riehta of tl 
presumptive rcvcwioiio, i~IIeld. that h?iscnUtl« 


DECLARATORY DECREE, SUIT POR— 
eontJ. 

4. REVERSIONERS— confd. 


eeiver, bat not to a more extensive remedy. His 
reversionarv interest is not accelerated by the 
transfer. Jwala Natu v. Kcllo 

3 Agra 65 : a.c. Agra F. B., Ed. 1874, 138 
Sdibo Koebee t>. JooouN SnioB and Boolee 
Smon », BAstrsT Koeree . 8W. R. 155 

4. ^ Contingent right — Suit to 

declare riqht to succeed — Cii-if Procedure Code, 
ISSO, a. IS. A person cannot sue for a declaration 


reversionary heir for the declaration’of his right to 
succeed after tho death of the tenant for life will not 
lie. PltAhTETTEE KOOXB V. LaIXA FUTTBH BaIIA- 
DOR Smoii .... 2 Hay 608 

Brinda Dabes CoowdbaiK V. Pesby Lsli, 

CHOwniiRy . . . . 9 W. R. 460 

6. — — - Suit to detlara 

rijfct to aueceei — Ciul Procedure Code, 1S59, a. 15 
~~Con$equenUat relief. It was held, where tbo 
ptaiotiff sought a decree establishing his reversion. 
ary nght to property in the possession of his no- 
ceased brother’s widow as her husband’s heir» 
thealleced cause of action, as regards the defendants 
being that in a former suit, in which bo claimed 
to recover the property from the si’idow on the 
ground that she had no more than a nght of mam- 
tcoanco, they asserted that he was entitled only to 
onc-tbird of the property ; that there was not a 
sufficient cause for bnnging the suit before the 
widow’efdcath ; and that, if the plaintiS’s sole 
nght as reversioner were allowed, as he had not 


cAi'ar V D^rnamqa Taver, IS B L li. S3, dated the 
10th of February 1876, that a declaratory decree is 


6. Suit by reversioner to set 

aside alienation. ‘Where the defendant ahenated 
property in which he bad merely a life-interest r— 
Bill, that the alienation was invalid ns against the- 
plaintiff, who was entitled as reversioner. • Held, 
a1so,thattheplainttff was entitled to a decree do. 
claratoryof bis title under s 15 of Act VIII of 1859. 
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lormcr will b« bclj »o be criuslly in 

IndiK. The upphestion of •. 15 of Act Vlll of i8“»9 
mu«t be viewcil in connection with the ejutem of 
procedure lo which it fvclonp^ TinrMAi 
t? VESKiTARAMiN'AitAN • . 2 Mad. 378 

Ste PeBITA OlDNDAN w. Tirt)»ai.a 
Gcasuas • 1 Mad. 200 

7 , - /ffirnafioM by 

Hindu tPirfotf — liighU m wjrfoic’* 

Though a rcxcrvioncr ennnot obtain po^'c^sion 
dunng the lifetime of a Hindu widow, jcl he may 
be entitled to a declaration w bet her the alienations 
made by the widow are or are not lalid and binding 
on the absolute heir. If the reier^toner can pro\e 
that wilful default is about to lake place, lie will 
be entitled to such relief from the Court as will 
prevent the apprehended occurrence of a sale for 
arrears. SinruDT CIJC^pRA Seis f MrrnooRA 
Nath PcOATtcK: . • . 7 W R. 303 

8. ■ — — - . . Alienahon by 

Hindu leidote— /?<teMion<f. A suit lies by a Tcver- 
atoner to declare thal an abenation by a Hindu 
widow will not be binding upon him after her 
death. A suit is not to be dismissed on tho ground 
that the pUmtifl seeVs to set aside such alienation, 
but the Court will grant him euch relief as be is 
entitled to. Ssew^e Paic Hoy v . KIouaaiued 
Shamsul Hooa ** 

3B.IaR.A. C. 190:12 W.B.26 

OOOOY CllAXD JOA t' Dqoi Moneb Dema 

e 3W.R.183 

Habadopn Nao t. IssuR CnuBTiER Bose 

6 W. B. 222 

BYKuyr Natu Roy t- Gmsn Cbpnder Mooker- 
16 W. R. 86 

9. Cause of aciton. 

A brought if suit against C and D, aUeging that 
he was an hcir-expectant upon the death of B, a 
Hindu w idow in possession of an estate, and aa such 
sought for a declaration of title, and to have certain 
conveyance of this estate, said to have been executed 
Isy 0 in favour of D, set aside affecting yl’e future 
interest, without, chaiging any act of waste or 
inj’QTy to the property which might aSect hjs rights 
as reversioner. Held, that A had disclosed no 
cause of action agamst C and D. Svkaj Babsi 

KunWaR r. JUnipAT SiKon 

7 B, L. R, 669 : 16 W, R. 18 

10. Suit by rovereioner for de- 

claration of right — Came of aelion. A, a Hindu 
infant, disappcsred and had not since been heard of. 


DECLARATORY DECREE, SUITEOR— 

could. 

4. REVEU.SIONEP.S— eoar-f. 

11. ‘Wastoby Hindu widow — 

/Vr/iirofory Ai>it, yround of — .frfirrAe po»»r**ion. 
It is open to a llindu widow to give over posses- 
sion to a stranger to the extent of her interest in tho 
rstalo; but actuilly fo favour the claims of tho 


upon WHICH a uccntnilury suii wuuiu lie. iiiAt 
I'ershaP Chowdiiry r. Jokhoo Roy 

I. L.K.10 Calc. 1003 

12. Suit by rovorsiopor In life- 

time of llindu widow — Civil Procedure Code, 
I8S9, s. IS. A suit brought during the life of a 
Hindu widow by the presumptive heir, rntitlcd 
on her death to the possession of the property 
in which she held her limited estate, to have an 
abenation by her declared to operate only for her 
life, is among tho exceptions to the general rulo 
established by decision upon Act VIII of 1859, s. 15f 
tis., that, except in certain ce«C8, a declaratory 


although to grant a decliratory deoreo under the 
above section was discretionary with a Court, yet 
io a suit of this class, known to tho law, and in 
many cases the only practical modo of enforcing 


reasons. IsRi Dor KoerV. Hansbctti KoERsrir 
I. L. R, 10 Calc. 324 : 13 C. L. B. 418 
. L. R. 10 I. A. 150 

13. Hindu law— 

AUenaiion by Hindu widow — Parfie* — Vested and 
confinyeut interMf — Specific Relief Act (/ of 1877), 
a, 42, The plaiDtiQ, claiming to be entitled m 
reversion to certain property on tho death of his 
grandfather’s widow, sued for a declaration that 
certain alienations made by the widow were void 
as agamst him. To this suit the widow and her 
alienee were defendants. The defence was, that the 
plaintiff was not tho reversioner, and certain 
parties, who claimed to bo the real reversioners, 
intervened, and were made defendants by order 
of tho Court. The plaintiff obtained a declara- 
tion of his reversionary right, and the deeds of 


sougni, ana tnat the defendants, who claimed as 
reversioners, should not have been made parties 
to the suit. S. 42 of tho Specific Relief Act refers 
only to existing and vested rights, and not to 
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contingent rights. Gbeeman Sdtob v. Wahabi 
LaU. Sibob 

I. L. E. 8 Calc. 12 : 8 C.IaIL S 


j4. — Joinder of plainl- 

iffs — Suit if/ iavgiUr and davghter's eon against 
vidou) to declare aUenationa intol/i Thepalayam 


the provisions oi Beg Aav oj jwa abo Mu>t 
male holder died in 1800, leaving him etirvinog 


to K by the Inam CommiMioner, by irhicb her 
title to the estate was achnonledgotl by the Gov- 
ernment ot Madras, and the estate was confirmed 
to her as her absolute OToperty subject to tbo quit- 
tent* In 1882 C and her minor son A eued K and 
others to whom K had alienated portions ot the 
estate, for e declaration that they were the re* 
rorsionary heirs of E, and that the alienations 
made by K were good only diinng the lifetime 
of E- The District Judge held that, there being 
no eollnsion between C sad the defendants, A 
was not entitled to join lo the suit. Seld, that A 
rras entitled to join C as co*plaintt0. MaiurAKA 
V Cn*iraAt.aiisu . * 1. E. E. 10 ICad. 1 

16. suit by reversioner on 

death of Hindu -widovr— Right to aae— Couae 
oJ acfiOTi— Spectfie Relief Act, J677, e. 42. On the 


DEODAEATORY DECEEE, SUIT FOR— 

eonid. 

4. EEVERSrONERS— confd. 

to B, arid if she declined to accept possession, then 
that A, one of the plaintiffs, should bo put in pos- 
session for htr as manager on her behalf, and he 
should act under the ortlcrs and tlirettions of the 
lowerCourt, filing accounts in, and pajing the 
income to her through, such Court, whoio receipts 
should be a sufficient discharge. Adi Dko Mawaik 
S oros V, Doiourak SxAon . 1. D. R. 5 Ail. 532 

.5p€ei/ic Relief 

Act, t. 42 The plaintiffs, uncle’s sons of R, a, 
deceased Hindu, brought a suit as reversioners of R 
for a declaration that cerWu ahenations made by 
JR, the widow of R, were not binding bejond tlie 
lifetime of M. The District Judge held on the 
strength of CrrcM'/rt 5 «n 7 A V. TVahtri Lnll StngTt 
I. h. R. IS Cole. 12, that the suit would not ha 
under s. 42 of the Specific Belief Acts. Held, that 
the suit rvould lie. Oaboavva tv MAnAtAKSHut 
I. L. E. 10 MacL 80 

17. • ' ' ' Suit iy rete,' 

Stoner to establish hia title lo property told %n txf 
evUem of decree obtoinei againtt a mdotp at repre- 
ientatne of her deceared kusbani'a utdfe>-Pr 0 Ud>» 
Cotlxition — Right of retemoner to potsuriorr. The 
plaintiff, as the nearest heir of one 0 T who died 
intestate in 1873, sued to set aside a sale of cer- 
tain immoveable property belonging to the estate 
of the deceased, which had been sold on the Srd 
November 1875. to execution of a mouey-deerco 
obtained by the defendant J against S T, ths 
widow of O T. B y had married a second time m 
J87d, and ber second husband rras the brother of 
tbo purchaser at the execution-sale. The |)iamtiff 


aiUme to her and to them es next reversionen^ 
eueii B and S for a declaration of their rcversionaty 
right, and for possession of D’s estate or such reli« 
in this re-pect as the Court ought tbinh fit to give. 
llild. that \he pUint disclosed a right to sue on 
the part ol the plaintiffs and a cause of action. 


the usage of the country, the nghti and interests of 
JS P hy inheritflnco in her deceaied husband’s 
projierly, the subject of this suit leased and deter- 
mined on cc-maniagc in 1876 as if she bad then 
died.” Pajseeh Ranciioe p Bai A’AKnAT 

I. J* E. n Rom. 118 
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DECLAHATORY DECREE, SUIT TOR— 
ccml t. 

4 REVERSIONERS— con/rf.] 

18 . “ Alunalion by 

vtdoxe to htr married davgUer — /et 1 cf JS77 
(Speetfe Jiehtf Act), t. 42, The effect of a p»ft 
by a Hindu w idon of her deceased husband'a estate 
to her riauphter is merely to accelerate the tatter’s 
succession and put her bv anticipation in poHsesaion 
of her hfe'Cstate, and therefore affords no cause of 
action to a reTcr*ioner to maintain a declaratory 
suit impeachinp the pi(t. Per ilanMoop, J , that 
in theeicrcisc of the discretion sIIoukI to the Court 
by 8 42 cf the Sp^cifio Relief Act, a decl«ratory 
decree should be refused to the plaintiff in such a 
case, uhere the donee i^aa a marrieil uoman and 
capable of bearing a son, uho nou'd be the neat 
reversioner to the full ownership of the estate of tho 
donor’s deceased husband Indar A'war v. Lalla 
Pratad I L. R 4 Aff. SS2, and Uihar 

Singh T. Ranee Koonicvr, 1 Agra 234, referred to 
BnuPAL Raji r. LacnsiA Kcar 

I. E. B. 11 AIL 263 

19. — _ — Suit by reveraionera to do. 
dare purchase by ancestor benami — Oround 
for dcelaratory decree. In a suit by reversionary 
heirs to declare that the property standing m the 
name of defendant had been purchased by the an* 
cestor in his name benami, it nas held that there 
nas no ground for a declaratory decree. Rar. 
SUMSEE Lilt V. JuDOOBtTHa SUBaYE 

0 W. R. 286 

20. — Suit for declaration of right 

to succeed — Afienation ly Hindu icidow. The 
plaintiff's mother was entitled to certain property 
for her life under an award, under which the plaint* 
iff was entitled to succeed to tho property after 
her mother's death. The plaintiff sued her mother 
and the holder of a decree in execution of which 
the property had been sold, praying for a declara- 


DECTfcARATORY DECREE, SUIT FOR— • 
renf^. 

4. REVERSIONERS— onfrf. 

under s, S of the Oudh Estates Act, 18fiP. Cer- 
tain of her acts were not explicable except on the 
understanding that she was abiding by tho will. 
Held, in a suit by the remainder roan for a declara. 
tion of the Invalidity of a deed of gift made by tho 
widow as against him, that, although declaratory 
relief might have been, at the Court’s di«crction, 
refused to him, on the ground of his remoteness 
in remainder and the identity of tho object of Ida 
auit w ith that of tho other, yet he was entitled on 


L. R. 0 I, A, 41 


Act (/ of 1877), s. 42. The intervention of two life 
estates does not preclude a reversioner from ob- 
taining a declaration of his interest as to land under 
the Specific Relief Act, s 42. KiKnasiMi v, 
AmtasiAL . . . I. L. E. IS MadL 196 

S4. — — — iSaif for dtelara^ 

(ton that defendant not the adopted ton-^Conte- 
gueafiaf ttlitf—Spetific Relief Act (I of ish), 
». 42. A suit by persons who are merely distant 
relations and sot rovcrsionary heirs, fora de. 
claration that the defendant is not the adopted 
eon, is not msmtainable under a. 42 of the 
Specific Relief Act (I of 1877). Every deckr. 
atoiy decree mu-st bo ancDlary to some conse- 
quential relief obtainable thereby, and no such 
rehef is possible in tho case of distant and 
contingent, and not presumptive, reversionary 
heirs. Ajiyaba p. Daji I. L. E. 20 Bom. 202 

26. Suit to set aalde will for 

mvalidity— ffojfife Kill. A party who, subject 
to tho life-interest of bis mother, has a real and 
vested interest in remainder such as a Hindu has 


21. Suit by daughter 

tnli/elime of molker. Held, that a daughter can 
claim a declaration of her rights in paternal estates 
during the lifetime of her mother. Jeewan Ram 
V. Rookta 1 Agra 240 

22. Suit by remote reversioner 

— Specific Relief Act, 1S77, s. 42. An Oudh talalh- 
dar, deceased, before annexation, provided by his 


• .© — — ,41 tiiu ^lupeiLy. 

Ahukd Moitun Mullick v, Isnito SIovee Chow. 

16 W. E. 214 

26. ; Suit to avoid effect of nun- 
cupative wUl — Cauee of action — Hindu Kidow 

Testamentary declaration. A sonless Hindu w idow 
in po'«cs«iioa other deceased husband’s estate as 
such, mad4 a statement before a revenue official 
which was recorded by him, to the effect that she 
wished tho property to go after her death to her 
oephw, and that S, the person entitled to succeed 
h«. had no right to tho property. Held, that such 
statement, as it was intended to operate, and w ould 


DIXUB r. bANWAi Sijfon . I. L. R. 7 AH 163 
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4. REVERSIOKERS— con^cf. 

27. Suit by reversioner to set 

aside deed. A Hindu died, leaving a widow, two 
daugbtera II and p, and a grandson B by his 
daughter li. The widow took po'i’esaion of the 
estate and executed an ikrarnama, wherein, after 
reciting that ahe was in possession “without the 
co-parcenary of any one,” she declarwl that “ R, 
thograsdson of me, the declarant, is tbo heir 
of my late husband and of me, the declarant,” 
and that all the property was “ the right of B as 
aforesaid,” and continued s — “ During the life 
of me, the declarant, I am in po'iacssion with, 
out the co-shareahip of any one, and will continue 
to be so : after my de.ith, B will get possession 
of the whole of the moveable and immoveable 
properties appertaining to the estate of my late 
husband. No one else has the nght or demand 
to the same ; therefore, these words have been 
written and given as an ikrarnania, that it may 
be of uss when occasion arises ” Under the 
ikraraama, proceedings were completed for muta. 
tion of names in favour of B- Subsequently to the 
execution of the ikrarnama, P gavo Lirth to the 
plaintiff, and shortly afterwards died. The plaint- 
ifi, on attaining his majority and during the life 
of the widow and B, brought a suit against B to 
have tbo ikrarnama set aside and dccla.red void 
aa against him, and for a declaration of his nght 
to a moiety of the estate of his grandfather on 
the death of the widow Held, that he had no 
cause of action. Beiurv Lali. ^lOBORtVAit v. 
^Iadho Lall Shir Gyawal 

IS B. L. R. 222 } 21 -W. R. 430 

28. ■ ■ "■ ■■■ . Discrelton o/ 

Court to grant dcclcraionj decree A amt by a 


passed. Ucta, iiiui ii was nuu a ■.«!,« Ju wiiu-u ib 
would be nght for tbo Court to exercise its discre- 
tion. DooLutrs Jankee Kooer v. Laix Beharer 

Ror 19W.R.B2 

29. Mortgage by Hindu widow- 

in possession of property in lieu of main- 
tenance — Specific Belief Act, *. 42 — Hindu mdoui. 
The name of the widow of a member of a joint 
Hindu family was allowed by the other members to 
be recorded m her husbind'a place in respect of bis 
rights and interests in the family property by way 


DECLARATORY DECREE, SHIT FOR— 

roRff. 

4. IlEV^ERSroNERS— confJ. 

suit, m wliich they prayed for a declaration that 
tbo mortgago executed by the widow w-as invalid, 
and that the property was not liable for the amount 
due thereunilcr, or to attachment in execution of 
the decree obtained upon the bond. Held, that, 
if the widow's possession were only a possession 
hytho plaintifl’s consent entitling her merely to 
receive the profits /or her maintenance, thephmtsffs 
might eject her from the property, and that, before 
they could obtain a declaration under s. 42 of the 
Specific Rehef Act, they must seek their relief by 
ejectment, that being the substantial and real 
relief appropriate to the cause of action. On the 
other hand, if the widow had an estate in posses- 
«ion, given to her in exchange for her maintenance, 
she had an interest which she was competent to 
ahenate. Held, also, that, inasmuch as the deed of 
mortgage coDtamcil no description of the amount of 
the estate mortgaged by the widow, and upon its 


80. Suit by reversioner for 

possession— Speei/fe Belirf Act (I of 18T7), 
9 42 — Civil Procedure Code, e. 578. A amt brought 
against Jv, tbo widow of R, a Hindu, by the lepre" 
sentatives of il’s brothera, B and P, for posseasion 


had been born after K'b compromise, brought a 
- 4 . » »r .1 tVn rvf ff „T,rt P 


promise entered into by K wis conclusive agnnst 
the phintifla’ cliim, and also that, during Ws 
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DECLAEATORY DECREE, SUIT FOR— 

ecmtd. 

4. REVEBSION'ERS— foniJ. 


ot which he hsd » reversionary right. Also that 
the awarding ol declaratory relief, aa regulated by 
B. 42 of the Specific Relief Act, is a discretionary 
power which Courts of equity are empowered to 
exercise with reference to the creumstances of 
each case and the nature of the facts stated in the 
plaint, and the prayer of the plaintiQ ; that to long 
as a Court of first instance poseesscs junsdiction 
to entertain a declaratory suit, and, entering into 
the menu of the case, atrivea at right conclusions 
and awards a declaratory decree, such a decree 
cannot be reversed in appeal simply l>ecao«e the 
discretion has been improjicrly exercised : and that 
such improper exercise of discretion, under s. 42 
of the Specific Belief Act, h.va no higher footing 
than that o! an error, defect, or irregidanty, not 
aflecting the ncrits of the case or the junsdiction 
of the Court, within the meaning of i. 678 of tho 
Civil Procedure Code. This docs not imply tbat, 
eves in cases where tho discretionary power to 
award declaratory relief has been exercised wholly 
arbitrarily, and in a manner grossly loconsisi* 
ent with judicial pnnciples, the Court of appeal 
would have no ^ower to interfere. Pem Konot/e 


. UUIDIUJI, .4 II. SI. Ui, IC' 

ferred to. SasT Etrxtaa v. Deo Sassw 

I. Is. R. 8 Au. see 

3L Decree against widow — 

Fnvd — Ecttrttoner. Upon the death of Jt, a 
Hindu who was separate from his brother S, hjs 
widow 0 became l^C'tenant of bis estate, and his 
Mughter B became entitled to succeed after O't 
death. In 1882 a suit was brought by 3 and 0 
against V to recover the value of a branch of a 
tvvp wrongfully taVen by the defendaot, 
and for maintenance of possession over the grove 
in which the tree was situate. The suit was dis- 
missed, and It was decided tbat B was not the 
owner of tho grove, nor was 0 the owner. In 1885 
B brought a suit ag&iost O, S, 7, and A. to whom 
V had Sold some of the trees, claiming a declara* 
tion of her right and possession of the grove, upon 
tho ailegation that the proceedings of 1882 were 
carried on in collusion between S and O on the ©no 
hand and T on the other, for the purpose of im. 
properly preventing her from asserting her rights. 
Ueld. also, that, if it should turn out that there was 
fraud and colluMOn in tV... .• , • 


t-iuSui , aou mat such rehef could be given upon 
VOL. II. 


DECI.ARATORY DECREE, SUIT FOR— 

confd, 

4. REVERSIONERS— conctf. 

thia form of plaint. Katama A’afcAtar’e Catt, 9 
iloo, I, A-t Si3, Adi DtO A’arflin Singh r. Duk- 
haran Singh, }. L. 11. S AU. 632. and Sant Kumar 
v. DtO Karan. 1, L. P. 8 AU. 3C5, referred to. 
SicutT r. RcduCa Kran . I. Ii. R. 8 AU. 429 


6. DECLARATION OF TITLE. 

1. Intention to Interfere with 

rlrbts Trt 4 -i.s-i.rt *- - 


......vu .w uiiii suLU iiguia Buuuia bo held 

tocon*titute a cause of action, if at all, only uben 
It IS clearly shown. JesuaXec ICooek v. Debee 
Dyal Rae . . . . SN.W. 137 

2. Obligation to show title— 

Ditertlton tj Covrt. In a suit for a declaration of 


DlT.W. 2 e 2 

3. Hostile act— fnrarion of right. 

In otd*i to ent'iV «. T,u.n«.« •« v... 


decree tor damages, or a decree for delivery of 
possession being passed against the defendant, if 
the Court hsd so thought fit to exercise its discre- 
tion. Kehabau Cbucseebctty v. Deso Nato 

Pamia 8 TV. R. 325 

CoremoKATH Roy Cbowtjhbt t». Kisniar Kabt 

Roy low. B. 264 

4. _ Inability to zaake binding 

decree — ••• v.— * , 
not, ass . 
arewho 
not be 

if the uuuuiu succeeu lu esiauusning his 

right. Beojo Kisbobee Dasseb v. Sbeebatb 

Boss 8W. E.4e3 

R ■»— .W s . 


awe. a'UKLEJAH Isjiatoon r. BYKXTTrr CrmniER 

CmJCBEBBCTTY . . , 7 W. E. 08 


Ulougu piamulis had not yet been endama^ by 
the acts of the defendants, it was in tho discretion 

6 I 
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DECLARATORY DECREE, SUIT FOR— 

conld. 

6. DECLARATION OP TITLE— 
of the Court, jf they proTpd their right, to giro 
them a decjaratory decree rccogniring that right, 
seeing that serious consequences might otherwise 
result IVirzEEBooDDEEjf v SnEo Bdko Lsu. 

nW.R. 285 

7. .Anticipation of injury — 

Anncyance. Courts cannot by anticipation granta 
decree prohihitiog a defendant from annoying a 
plaintiff. It must he shown that some substantial 


DECLARATORY DECREE, SUIT FOR— 
amid, 

B. DECLARATION OF TITLE— cmi/d. 
of hh title being (though illegally) in possession, it 
was held that hi? not suing for possession was no 
b»r to hi? obtaining a dscreo declaratory of his 
tiUo. SoiBoo SoONDPBBC DiBr V. BEOinmn 
8 W. E. 580 

12. — ; — Order under Le.nd Regis- 


A suit was brought against the piainUf! by his 
tenants for an illegal distress in attaching crops 
raised by them on tho land let to them by him 
The present defendant, in tho coarse of that anil, 
presented a petition to the Court, in which he stated 


tratioa Act(Bius Act VII of 1876), s 69- 
Rilitf Act, IS77, t. 42 — Possession. Tho 
effect of an orfet under s. 69 of tho Land Begistra- 
tion Act being to “ settle the actual possession,” 
the person against whom each an order u made ia 
preclnl'i'I by e. 42 of tha SpWiRj R’Uef A^t frdm 
bringing a suit lusrely for a declaration of his title 
Cause of action. ' without acsktng to recover possession also. R\m 
’ ■ ~ ‘ ■ ' Mdmdpb V. JaNSi PcBsnsD . 13 O. L, R, 139 

13. y-; — ;; — Land not pro- 


I 


» cloua over it avu, taat tnere was no cause ot 
action Per Faol, J —A suit merely in antici. 
pation of a threatened ejectment wiU not he. 
There must be something in the case either in the 
nature of an invasion of eom® right, or in the 
ahspe of an impediment or obstacle m the way of 
full enjoj'inent of proprietary right, to found a 
claim to a declaratory relief , but a mere allega. 
tion, or a mere threat without action taken or 
founded upon it, will not be suSicicnt to entitle 
a party to a declaration of his title. Jak Ail v 
KuovoK-iit Abdpb Kdcma 

0 B L. R. 154 ; 14 W. R. 420 

9. — ~ Allegutiozi injurious to 

plaintiff— GonsegKeHtiaf relief. The wotda of 
8. 15, Act VIll of 1859, are to be inteipreted as 
giving a right to obtain a declaration of title only in 
those cases in which the Court could have granted 
relief if relief had been prayed for A euit by a 
party in possession for a declaration of title and to 
set aside, not any deed nor any act of the defend- 
ant. bat a rotie allegation on bis part that he 
!iold3 under a certain tenure, is not tnaintainable. 
Nii-Moirr SikohDeo V. Kaleb Ontms Bhotta. 
ciuBJEE . . . . 14 B. I. R.882 

23 W. E. 160 ; L. E. 2 I A. 83 


p'rli Ais-nbid—Lthl li‘lnlrallon Act {R-nqal Act 
' VU of 59, /72-Sp'ci/if Belief An (I of 

' tS77), a. d^—Suhsffjuenl eu\t for poiHsthn, A 
' pardon i? not dcbirreJ from bringing a suit for de- 
I claration of title on the ground that tho laud In 
‘ quojfioi i? not pronerlr described. Katem Sheik 
V. Dineih Sheik, 2 C, IF. 27. S74, D0,irkanalh Boy 
I V. Jannohee Oho>oJ'trai'r, 29 IF. It, SI, Pariaree 
I Sayal r. Falu PhtUr, 2? IF, I?. 235. Mahomed 
' Ismtil V Li7o Dh’inAitr Knhare Barain, S5 
IF P 32. AjO'lhia Lall v, Oamim Lall, 3 0. L. 
B 2Si. distinguished , hut if an order under s. 69 
' of the Lind R'ginralion Act is made against him, 

I ha » precluded by s 42 of tha Specific Relief Aot 


10 . 


— Suit by person In posses* 


ami, x eilit ought not to bo 


EicnrsAut' I>tWAsAu .DV7.E,S78 
IL 


Omruntua Bibcc v, Pilawir Ally Khan, 2. L B. 
10 CaU. S50, and KrishndbhKpah Dm r. llama- 
mu'ti Paniulu, 2 P B, IS Mad 405, referred to 
and followed. Raj NvRiiu Dis v. Phima Nastio 
Da$ CBOWDUEr . . I. L. R 26 Calc. 845 

4 C. \V. 37. 102 


14. . 


. Declaration of title as 


On appeal to the Privy Council, however, it was 
found that the plaintiffs had asked for and were 
entitled to consenuentml relief 

Stt s. c. 13 B. L. R. 427 : 21 W. R. 340 
I,. R, 1 1. A. 102 
Eight ceasing to exist pend* 


sttit—Deefa/atory derrec where riyhl to po»- 
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6. DECLARATION OF TITLE— confi. 

limitation bnd he su«l fof posse^'inn. J*o»OKT* 
SHORE Dev v Ramkisiiex ■ • 0 R- 181 i 

10 Sultby poreonout of pos. I 

eession — Omi*^ion<a <nt for jwjieaiion — IttfuMl 1 
to rccojnhe proprietary right In a *mt tn uhicli | 
the plaintifls stated that they had already ohtamod | 
a decree for po<>«cs!ion of certain land, and had 
received formal pos^e^ion, and atateil their cau«o 
of action to he “ the defendant's act of not rreog- 
nizing us as their landlords and thereby preventing 
us eierciMng our propnetarj’ rights m respect of 
the land in suit, and not allowing us to make a 
measurement of that land, and also withholding 
payment of rent" prajnng for a decree establish- 
mg their proprietary right and declaring the dc- 
fendants to be their tenants; — //rM, that the de- 
claratory decree prayed for could bo made not- 
withstanding the plaintiffs might have asked for 
possession of the lands LokenaTK Scrma v. 
Kesoab Ra» Doss . 1. D. R. 13 Calc. 147 

17. Denial of title without in- 

jurloua act — Annoyanu. In suits for & dectan- 
tiOQ of title to a divided share of ancestral property, 
the ground alleged in each case for seeking (ho 
declaration was that the rcprcscntativca of the 
brothers of the plalntilTa father had refused (o be 

S arties to the registering of the property m plaint- 
E’b name, and had exccute<I a deed of sale of it 
to a third party (third defendant), and registered 
him as the purchaser. The Court of first instance in i 
each case decreed for the plaintiff. The Appellate 
Court, following Padagaligum Pill<n v. S^nmug- i 
ham Pillat, 2 Had 23S, dismissed the euits on i 
the ground that the plaintiffs were not in a posi- , 
tion to maintain them. On special appeal : — I 
Hdd, that the suits should bo remanded for a i 
declaration of tho plaintiff's title, if established. ' 
To maintain a suit for a declaration of title, some 
adverao act, intended and calculated to be pro- 
judicial to the title which tho plaintiff eeelj a 
dwlaration of, raa«t appear to have been dono by 
the defendant. The mere denial of the title, or 
doing an act which causes annoyance, cannot »m- 
perU the plaintiff’s title, nor have any senow effect 
on the quiet enjoyment of his proprietary right, 
and is not sufEcient to support such a suit. The 
pnnciple upon which the decision in PaiegaJigvm 
Pxltai V. J’ff/oi proceed*, is inappli- 

cable to suits under • 15 of the Civil Procedure 
Code. Karyan r. Peria SiDcry. Karyak r. 
Likqa GAr>T>As. Karyan I’. Donims 

0 Mad. 307 

18. Failure of previous suit for 

-possession of land— f?rA judieafa, pita of. Suit 
brought by plaintiff against tbo first three defend- 
anta as his tenants on ksnam, and the fourth, 
the rcpre*cntafive of a rival jenmi, to obtain a 
declaration of title as jenmi. Plaintiff had pro. 
viouslv sued (ho first three defendants to establish 
■the relation of jenmi and Icinamkar and to recover 
VOL. n. 


DECLARATORY DECREE, SUIT FOR- 

conli. 

S. DECLARATION OF TITLE— cenfd. 
tho land. Ho failed and then brought (ho present 
adit. Held, that thu was a ca*o of tlio employment 
of (ho dovico of a suit for a declaration of titio in 
order to get back land by a crooked and not legal 
process, after failuro to recover by proper legal 
means, tho intention being to cut off tho defendanLs 
(tho tenants) from the plea of re» judicata. Tho 
Court, whic)i had a discretion as to whether such 
a suit should bo permitted, ought at onco to havo 
said that it should not. IVhero (hero aro no 
interests to bo protected, there is no foundation for 
a suit for a declaratory decree. SntT.s'oUHY 
IkfB'fO'f V. KAE-lUrlTLLY VALII NaIR 

eUad. 117 

J0. Injury or hostile act giving 

cause of action — Fraud. In a suit for adcclara- 
tion of tho plaintiff's title to, and confirmation of 
his possession of, certain lands which ho alleged 
had first been sold to him by one of thodefendants 
and then Fold by hU vendor (o (he other defend- 
ant : Held, that, in the absence of proof of fraud 
in the later sale, there was no cause of action. 
Adoooe Anu CaowncRY t*. Mauosiet> Kabre 
11 W. E. S81 

20. — Suit for ejectment— /nienhon 

tottxiU tlnmplavr. The provision as to declaratory 
suits requires great care and clrcumspeetion In 
application. A declaratory decree should not be 
made where the object of the plaintiff is to evade 
the etemp law* or to eject under colour of a mere 
declaration o! title. CBOEAUROArEsnAyA NaikER 
V. Aciuyar . . . 1. L. E. 1 Mad. 40 

' (f-Ses Ganpdtoib Bitoniom v. Oanfatoir 
|I. L. B. 8, Dorn. 230 

21. Improper ezcoutlon of de- 

cree hy ameen — 0/n«M«o» lo qivt possession 



1839, a cause of action arose' to plaintiff under (be 
circumstances against defendant, and the suit 
would lie. Gora Pzrsiud Doss r. Sookdeb Rast 
DzB . . ■ . . . 12 E. 270 

23. Tenant setting up larger 


nght to a rorsa-jumma tenure in certain lands, but 


B I 2 
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DECLAEATORY DECREE, SUIT TOE— 

cont^. 

6. DECLARATION OF TITLE— confi. 
of the Court, jf they prored their right, to give 
them » declaratory decree reeognjilng that right, 
eeeiug that serious comequences might othetw\%# 
result iVcxEEUooDOEEN w. SnEo BuJOi Lau. 

11 W.IL 265 

7. Anticipation of injury — 

Annaijance Courts cao"'’* v.^, • 

docre 

plain 

anno 

has b I 

interf • ' 

2 IT. Vr. 182 

8. — ' — Cause of nction 

A suit was brought apmst tho pl&iotiB by bia 
tenants for an illegal distress m attaohiag crops 
raised by tbem on the land let to them bif 
The > 


DECLARATOETDECEBB, SUIT FOE— 

eonii. 

&. DECLARATION OF TITLE— eonW. 

of his title being (though illegally) in possession, it 
was held that his not RU'.og for possession was no 
Vjst to his obtaining a d:itoe Aeoiaralory of bis 
title. SaiDciD SoosDtJREE DvBi V. UBCicwiifr 
9 W. E. 680 

12. Order sinder Dand Eegis* 

tration Act {Bsng Act VII of 1876), a. 53— 
Snect^s R{l»a/ Act, JS77, a. 42 — Postesnon, The 
eSeefc of an order under s. 59 of the Land Registra- 
tion Aet being to “ settle the actual possession,” 
the person against whom such an order is made is 
preeltilel by a. 42 of (ho Speeifie Rihef A".t from' 
briogMg a auvt merely for a ileclaration of hts title 
without seeking to tccoyrr possession also. Rsm 
M otaooB V. Jansi PeBSHin . 12 C. D, E, 159 

IS. — — ■- 1,. - ■ Land not pro- 

p‘rl'f HtjUlrnUan fUt Ad 

Vll of iSm, 59, d3 — RfKef AH (/ of 
IS77'>, I. 42—Suhiffin»Ai suit in* 


jwu^tueui will not he. 

1 here must be aomethmg vn the case either m the 
nature of an inrasioo of aome right, or to the 
altspe of an impcdimeDt or obstacle in the way o! 
full enjoyment of proprietary nght, to found a 
claim to a declaratory relief ; but a mere allega* 
tion, or a mere threat without action taken or 
founded upon it, will oot be sudiejent to entitle 
a party to a declaration of bis title JaK Ax .1 v 
7Cuoiri}S,iR Agdpb Kiiuita 

6B.D R.154;14W.E.420 

9. — Allegation Injurious to 

plaintiff— Con«ey«cn/ioi rthtf. The words of 
6. 15, Act T^II of 1839, are to b» *"* ' ' i 


. . ....t, .1 ■.< n A, 674, Diearlanath Jloj/ 
V Janaobe* Chowdlrato, 19 TT. R. SI, Darlaru 
Snyti V, FUtt Dhtfe*, 2J IT. R. 2S5, ilahoniei 
Jsmii n. L-i’ta Ptiindiir KiiAnre Korafn, 25 
ir Jl 39. AjOiJhm Lill Gamini r<nff *> rs r 

R lei s - - ■ 

of tf 


.. Buib oy a 

j,... I.J 111 pussession for a declaration of title and to 
eet aside, not any deed nor any act of the defend- 
ant, but a mere allegation on Ins part that be 
bolds under a certain tenure, is not maiotainalde. 
Kilmonv Sikoh Deo v . RatEE Cmms RmnTA- 
cjiABJEE . . , . 14 B. D E. S82 

23 W. E, 160 ; I». E. 2 1 A, 83 
10 — Suit by person m posses- 
sion— Pnnceg«ary ^ ought not to be 

entertain^, where the plaiotiC, who Toerriy seeks 
for a declaration al title la in possession of aU hl» 
aUeced n^tg, and w not in a position to bring ao 
«tioo. Padacsmqum puiii V. SJumrPonAtt 

Mad. 833 

DicmriT Au v. Drwas Au . U W. E. 376 

lU 


be m 

Ivanv * X( A. JSS/, 

OMTttnma Eibee v, pdawir AU^f Kfinn, I. L. R. 
10 Cnlc 330, and Krif/tnabirtpait I>ctn r Rama- 
muHi Raatula, I L R. f3 JUad. 405, referred to 
and followed. lUj NtuArir Dis v. Suxma Ntrruo 
Das CaowiulRY . . X D. R 26 Calc. 845 

4 O. W. N. 102 

14. Declaration of title as 

otvners. Parhes not proving possession, and r^t 
entitled *' ' > 


Ktu appeal to the i’rivy Council, bowever, it waa 
found that the plaintiSs had asked for and were 
entitled to conseiruentnl relief. 

3ess.al3B X. E. 427 : 21 W. R, ^ 
D. B. 1 L A. 192 


Right ceasing to exist pend- 


IB, 

log suit— Dc«{aro(oru dr^rtt 


1 barred by 
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coniL 

6. DECL.VRATIOX OF TITLE— «m?i. 

limitation had he sued for poa'cwion. Noboki- 
snor.E DeV r. Kamkisiics' • ■ 0 W. IL 131 

16. Suit by pcrBonout of poa. 

session — OmfMi'onto a*t for ftostemon — ltffu*ni 
to rcfojni'ic jyropritlory right l»i a su>t in which 
the plaintifls stated that they had already obtained 
a decree for po<«e?*ion of certain Knd, and had 
received formal po«*e<ision, and slalctl their cau»c 


measurement of that land, and aNo withholdinj* 
payment of rent ” prapng for a decree catablish- 
jng their propnetarj- nght and cleclanng the de- 
fe&daota to be their tenants ; — ff<W, that the de- 
claratory decree prajed for could bo made not- 
withstanding the plaintiffs toighl hare asked for 
possession of tho lands LoKE^AT^ Robma t*. 
Kesiub RASt Doss . I. L. H. 13 Cate. 147 

17. Denial of tUlo without in* 

Jurious act— dnnovance. In suits for a dccUra- 
tioo of title to & divid«l share of ancestral property, 
the ground alleged tn each case for seeking tho 
•declaration was that the rcprcscatativca of the 
brothers of the plaintiff’s father had refused to bo 

J iarties to the registering of tho properly in pUmt. 
ff’s same, and bad executed a deed of sale of it 
to athird party (thirddefcndant), and registered 
him as the purchaser. The Court of first instance in 
each ca«o decreed for the plaintiff. The AppeUato 
Court, following Padagaltgum Pillai v. S^timvi- 
ham Pillax, 2 Mai. 333. dismissed tho suits ou 
the ground that the plaintiffs were not in a posi- 
tion to msmtain them. On special appeal: — 
lleldy that the suits should be remanded foe a 
declaration of the plaintiff’s title, if established. 
To maintain a suit for a declaration of lille, some 
adverse act, intended and calculated to be pre- 
judicial to the title which tho plnintUI seelj a 
declaration of, rau«t appear to have been done by 
the defendant. Tho mere denial of the title, or 
doing an act which cau«ca annoyance, cannot im- 
peril the plaintiff’s title, nor have any senom effect 


Likoa UA^^■DA^•. Karyaw r. DoDniti 

eiffad. 307 

18. Tollure of previous suit for 

possession of land — Pea judicata, pfeo of. Suit 
brougbt by plaintiff against the first three defend, 
ants as bis tenants on kanam, and fbe fourth, 
tho repm«eotative of a rival jenmi, to obtain a 
declaration of title as jenmL Plaintiff had pre- 
viouslv sued the first three defendants to establish 
tho relation of jenmi and Lanamkar and to reeoTer 
VOL. n. 


DECLARATORY DECREE, SUIT FOR- 

tonil. 

5. DECLARATION OF TITLE— confd. 

the Und- Ho failed and then brought tho present 
suit. Jlcid, that thw was a case of the employment 
of tho dovico of a amt for a declaration of titio in 
order to get back land by a crooked and not legal 
proces.*, after failure to recover by proper legal 
means, tho intention being to cut off tho defendants 
(tho tenants) from the plea of r«» judieala. Tlio 
Court, which hul a discretion as to whether such 
a amt should bo permitted, ought at onco to havo 
said that It should not. Where there are no 
intcroHs to bo protected, there is no foundation for 
a suit for a declaratory decree. SncsatnjY 
AIeiov V. Kalsmtully Valia Naih 

6 Mad. 117 

10. ; — Injury or hostile act giving 

cause of action — Fmui. In a suit for a deebra- 
tion of iho plaintiff’s title to, and confirmation of 
his possession of, certain lands which ho alleged 
had first been sold to him by ono of the defendants 
and then sold by liLs vendor to tbo other defend' 
ant: //efd. that. In the absence of proof of fraud 
in the later sale, there was no cause of action. 
Abpool Azim CiiOwsmtY v. AUoomed Kabee 
U’W. R. 281 

20. - Suit for ejectment— /nreRfion 

toevaieslomplatet. The provuion as to declaratory 
aalts requires great care and circumspection in its 
application. A declaratory decree should not be 
made where the object of tbo plaintiff U to evade 
the stamp laws or to eject under colour of a mere 
declaration of title. Cflo^AUsa ipesbasa NArsER 
V. AcuiYAn . . . I. L. E. 1 Mad. 40 

^ (£5ee GANpciara Bholioir v. OaWpatoib 

1 1. L. E. 3. Bom. 230 

2L — Improper execution of de- 

cree by ameen — Omtaston (o give poasesaon 


the ameen measured a portion of plaintiff’s land 
as covered by defendant’s decree, and delivered over 
possession to defendant, taking receipts and issu,ng 
proclamations as required by s. 32 1, Act VIII of 
1839, a cause of action arose to plaintiff under the 
circumstances against defendant, and the suit 
would be. Goto Persiuo Doss v. Sooeder Ram 
Deb . . ■ . . . 12 ‘W’. R. 279 

22 Tenant setting up larger 

interest than h© Is entitled to—Sveci/u; Relief 
Act (I of JS77),,. 42-DUcrHionof OoJi to gil 

« itOaTaioTy decree— Lmdlori and tenant 

dtohee to gvit. A plaintiff admitting a defendant’s 
right to a kursa-jnmma tenure in certain lands, but 
denying a permanent malguzari tenure set up by 
bim, sought to eject the defendant from the kursa- 
pmma holdme, and for a declaration that the de* 
fendant was not entitled to the, permanent malgul- 

5 I 2 
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C(mtd. 

S. DECLARATION OF TlTLE—cotitJ. 
ari tenure. Held that the plaintiff was entitled to 
the declaration ashed for, notwithstanding that 
in consequence of his failure to prore a rcasonaWe 
notice to quit, he was unable to obtain a decree lor 
ejectment. A Judge, interfering with the discre- 
tion eserdsed by a lower Court in granting a de- 
claratory decree, should state his reasons for so 
doinK- Kali Kisstn Tagobi: f. Golau Am 

1. 1.. B. 13 Calc. 3 

23. Third person compelling 

payment of rent to bun— Gauae of actum. 
When a person obliges the tenants of an estate to 
pay rent to him, bis act may be treated as » dis- 
possession of tbe party wronged, sufficient to 
entitle the latter to sue for declaration of title. 
BiiiBA MAnspB Pahpa t>. JcGOERKAtn Dooab 

14 W. R. 183 
See HoYaiOBtTTT? Dassee v. Srebkisseh 
NckdbB . . 14 W. Jh 68 

24- Unsuccessful mterrention 

in rent eurt — of action. Unsuccessful m- 
terreatioa lo a suit for rents against raiyats, fo!. 
lowed '■'* — ' • • 

Iff’s 

actioi 

firma 

tf. Mo • • .% * 

25. Slander of title — Ctvd fVo- 

eeSufe Code, JSSU, 4 . IS, Tbe issuing of procla- 
mations and orders by B to the ratyata of an estato 
to pay rent to him as rightful owner ol the estate. 


and enjoyment of the estate as rightful owner, to a 
decree declaring bun to be the rightful owner 
TiraiCTrKOADATincKOAB «, SiSoruTOWaSPa 
Pakdta CnuraATBUMBiAti . I. R. I Idsd. 05 

26. Suit for ejectment of one 

defendant and declaration against others 
— Suit le/ore Act VllI of JSS9. B^ore Ibo cn- 
BcttocTit of Act VIH of 1859, e. 15, a euit conld 
not have bertv brought for a mere declaration of 
title n ithout consequential relief A suit caonot bo 
brooght against several defendants to eject one. 


DEOLAKATORr DECREE, SUIT FOR— 
coftfd. 

6. DECLARATION OF TJTLE-confJ. 

28. Suit by first mortgagee 

Against subsequent mortgagee as purchaser 
afTectliighis title — Rhanng executed twomort- 


decrce obtained on the earlier mortgage, and de- 
fendant (who was the second mortgagee) himself 
purchased the same right, title, and interest at the 
second sale. The suit was brought for confirraa* 
tion of pliintifTs possession of the estate, on the 
gronnd that his title was affected by the subsequent 
purchase of the defendant Held, that plaintiff 
had no cause of action, as his rights had not been 
dislorbed by any act of tbe defendant. Bcn- 
DBEWATn Jiu V. AwEir Sahoo . 10 W. R. 186 

20. Suit for declaration of 

title as mortgagee— Rejection of claim to at- 
taehei propertv- On attachment of certain pro- 
perty vu sEecuUoB of a decree, A ptefemd las claim 
under s. 2t6, Act VIlI of 1869, on tbe ground that 
he held a mortgage thereof from the judgment- 
debtor. Thereupon an order was passed for sale 
of the property subject to the mortgage. B after- 
wards claimed the same property as his absolute 
estate, and his claim was aliowcd, and the property 
released from attachment. A was not a party to 
these proceedings Held, that A could maintain » 
smt against B for o declaration of his title as 
mortgagee. Gabikd Fbasad TawAfit v. Usai 
CBa-vuRa-Va . , . eB.D.R.S20 

30. Interforence vrith plamt- 

iff’s right — Cause of actum, A Government 
ijaradar's covenant with Government that he nill 
not object to the use of the tanks, roads, cow- 
path, etc , within his ijara, does not prevent hun 
from making settlements for those tanks, roads, 
etc, : and tbe mereiact of his giving a lease to one 
party cannot interfere with another party’s nght 
to use such road, or the waters of such tatds or 
give that other party cause to sue for a declaration 
of title. WoostiM Alt V. Jam- All'll W. R 394 

SI. Suit to declare estate for- 

feited—Speci^ Bthtf Act (I 0 } 1877). e. 42. 
Certain trusts of a house were declared in favour of 


eeetui* pae Iruslenl, and C, praying that, in tbe 
events which had happened, it might ba declared 
that the life estates of A and B had been forfeited. 
Ila also asked for various declarations as to hjs 
rights. Held, that no declaratory decree could bo 
made. BnurENOKO BnrsAW Chatterjee v, Tbi- 
ounAJfATO Mookekjee . I. X>. R. 8 Calc. 761 


lb W. R. 0b 
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DECDABATORY DECREE, SUIT FOB— j 

5. DECLARATION OF TITLE— j 

32. _/ Salt by landlord during 

continuance of tendency — Sptetfie HtUe/ Aet, 

8. 42. It is open to a lAndlord, where his title is 
in jeopardy from the apiressions of neighbouring 
zamindar, and n here his title may be damaged by a . 

v.-. « V . \._.l »_i I 


R. 15, explaine<l. * BlsSESsrni Daseea r. Baroda 
K« vTt Ror CnowmiRa* !• L. B. 10 Calc. 1076 

33. Suit to establish title to 

property on the ground of trespass by de- 
fendant to particular part of it — Decree con- 
finedttthit poriton. He who eecka a declaration 
of matters not necessary to the immediate relief i 
sought must sustain the burden of makmg out the 
abstract proposition which he has eoluntcercd to 
support, and it ^^^ll even then be a matter for the ■ 
discretion o! tho Court, not to bo lightly etercised, ! 
whether it will undertake the solution of the pro- , 
blem Suit brought for a declaration of title to a l 
considerable tract of country on account of a tres* i 
pass committed by defendant on a particulat hdL I 
Beli, that, as to that particular hiU, the plaintiff’s 
claim was sustainable, and that dispose of the 
only question w^ch it was necessary to decide. 
KaLLAVErri Kcecjai KesraoLEJf Kotty f. 
Nilambue TsACSATaEariL Hska Visaramek 
ofias TlttEWULPAD ... 8 Mad. 17 

34. Suit for declaration of title 

after defendant has obtained order for cer« 
tificate under Act XXVII of 1860. A suit 
may be maintained for a declaration of title which 
may be used as a means for the withdrawal of a 
certificate under Act XXVII of 18G0, though a suit 
Will not lie to set it aside Russick CnrraDER r 
Rail Lall Shaqa . .22 "W. E, 301 

S5. Suit against holder of cer- 

tificate under Act XXVII of 1860. mere a 
certificate had been granted to the personal tepre- 
sentative of a deceased sheboit of debuttcr pro- 
perty, wbo set up no claim to the property, and the 
manager ol the debuttcr property on be^If of the 
survinog shebait brought a suit against the certi- 
■ficatc-holder for a declaration under Act \TII of 
1859, B. 15, the District Judge was held to have done 
right in refusing the declaration. RronooBus 
Dyal Stson V Rail Kaeair Kot.YA 

22 W. R, 312 

38. BefUsal to register— £u>'( /or 

declaration of title under unre^ietered deed—Spe- 


lobala WAS executed ; that possession was given to 
him ; that B and C set up before the Deputy Re^ 


DECLABATORY DECREE, SUIT FOB— 
ronff. 

6. DECLARATION OF TITLE— confd. 

trac fraudulent objections to tho effect that a stipu* 
lation to return tho property to tho vendors on tho 
repay’ment by them of tho consideration-money had 
not been embodied in tho (Iced, and that part of tho 
consuleration-moncyhadnot been paid; that there- 
fore tho Registrar refused to register the deed ; that 
in fact there was no such stipulation as alleged by B 
and C, and that tho whole of tho purchase-money 
was mid. It was stated in the pUint that tho suit 
was brought to set aside tho fraudulent objections 
and to establish the full title of A as purchaser. 


Sepadee StKoa r. CnpsDPS 

2 N. W. 100 J Agra F. B. Ed. 1874, 213 

37. — Suit to ascertain shares in 

family property— Oivrf flcf of injury. \Vhero 
there is a dispute as to tho shares of the several 
members of a family in a family property, the posses- 
sion of which b undisturbed, a suit will lie to ascer- 
taui the shares ot the diQcrcnt memhets la a suit 
tor adeclaratory decree, it is not necessary to allege 
any overt set which may give rise to relief in the 
ehape of damages or a decree for possession. Bnia- 
WAH Si.soH V Mitarjit Sikob 

8 B. L. R. 382 ; 17 W. K. IBS 

38. _____ Suit by one member of joint 
Hindu family for declaration of right to 
receive share— Partition. A Joint Hindu family, 
consisting of three brothers, enjoyed an undivid^ 
one-third share of certain landa. One member sued 
the others for partition of the family property, 
claiming to have hb right declared to receive one- 
thud of the ehare of the family in the profits of 
the sai(l lands Utld, that the Court was not de- 
barred from granting the relief prayed for by the 
provisions of s. 43 of the Specific Relief Act. 
PAXCRAKADATYAir V. Nn.AKAXDAYYAJf 

L L. B. 7 Mad. 191 

39. Invasion of right — CoM«e of 

action. In a suit for establishment of lakhiraj title 
to, and confirmation of possession in, land which 
was alleged to have been brought to sale and pur- 
chased in execution by the principal defendant, 
who had then sued some of tho plaintiffs for a kabu- 
hatj If eld, that there had been no invasion of 
plaintlS'a title even if they had a lakhiraj title, 
and that, therefore, they had no cause of action. 
RAMOorAiri. Tewaeee v. Gora Cnuim Poeyal 

15 W. E. 28 

^ 40. — Dismissal of former suit 
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cen^i. 

6. DECLARATION OF TITLE-conW. 


DECLARATORY DECREE, SUIT FOR — 
cotUd, 

6. DECLARATION OF TITLE— con/i. 


v^v-V.* J-a L-n I oved. 

a. de- 
part 

idari. 

IssPR CuuNDER Roy v . JcaoEssnn Gnosc 

17 W. R. 184 

4L Suit by pereon in posses* 

Sion of land to estabUah title — Giv»l proce- 
dure Code, J859, a, IS — Deffndant claiming wder 
decree of Sttutll Cause Court, The plaintid, in a 
BUit to establish her laMuraj right to lakhira] land, 
stated in her plaint that she vjaa in possession of 
cettain land by virtue of the will of her husband j 
that while in possession of the land, a suit was 
brought against her m the Small Cause Court for 
rent by the defendants, who obtained a decree ; 
and that, there being no appeal against the dec!- 
aioo, the lakbiraj nghts in respect of the tan^ were 
consequently injured : she, therefore, brought the 
present suit, iirid, that such a suit was not main- 
tainable, as the claim which the defendants set I 
up was no longer in the condition of & mere asscr- ^ 
tion or a claim for right, but bad passed into a 
decree. Reid, further, that In this case the plaint, 
ifi was not without a remedy, for if a further suit 
forrontbebrought, she mightfilea suitand apply 
for an injunction to picvent theotbernartyfrom 
proceeding so long as her suit was not disposed of 
and an absolute relief given her. Fosaii Suooeb 
C ntJirDEB V. PafiBcrrY Dossee 

I. L. R. 3 Calo. 612 : 1 0. L. R 404 

_42. Suit to declare land lak- 

hiraj — HesumpUon decree declaring lania mal-~ 
Specific Etltcf Act (I of 1877), a 42~-Ttlle iy 
pojseesion — Limtation, Act (A!V of 1877), a 23, 
Sch. II, Art. 130. In a suit instituted in 1877, A 
prayed for a declaration that he had a lakbimj 
title to certain lands ; the defendant stated that 
the lands for a declaration of a title to which A 
now sued fonned patt,of certain latida which had 
been the subject of rcaumption proceedings, 
which were terminated in 1803 by a decree declar- 
ing that the lands which were the subject of that 
suit, including the lands now claimed by A, were 
not lakhlraj It being found as a fact i^t A bad 


been taken by the defendant calculated to disturb 
such possession ; Held, that A was entitled under 
8. 42 of Act I of 1 877, to the declaration prayed for. 
Aouor CiitjTLV Pai. v. K ally Persad Chattebjee 
I. li. R, 6 Calc. 049 : 6 C. L. B. S80 

43. gnit to declare proprietary 

right — Previoue fuit for rent diamitfCd—Conae- 
gideniial rehe/Specifie Itehef Act {Act I of W7), 
a. 42, S sued in a Court of Small Causes 
lor arrears of ground rent of a house The latter 


dented S*s propnelary right to the land and his 
liability to pay ground-rent, and S'a suit was in 
consequence dismissed. Thereupon S sued i?in the 


include a claim for arrears of ground-rent ; and 
that the suit was one in which the specific rebef 
claimed might properly be granted. The principle 
laid down in A/» Khan v. Khajeh Abdool 

Ounnee, JI B. L. li 203, applied Somkali r. 
BnAtno . . . . I. L. R. 5 Alb 65 

44. Suit to declare rights under 

benami mortgages — Omission of prayer for 
posaeamon — Specific Belief Act (I of 1877), »■ 42. 
In 1880 A and B j'ointly advanced moneys on the 
ercunty of a usufructuary mortssce which was 
taken m the name of R. In 1884 A alone advanced 
moneys on the security of usufructuary mortgages 
which were likewise taken in the name of R A 
died leaving three sons, of whom the plaintiffs 
were two. The plaintiffs, having become divided 
from their brother, now brought siuts In 1894 
against B and the mortgagors for a declaration of 


iiw iiuk nau ueeii uuueuieu iui smeiai yeais 
before suit, the mortgagors who bad remained m 
possession as lessees after the execution of the 
mortgages having refused to attorn to B. Beldf 
that the auita were not barred by Specific Relief 
Act, 8 42, for want of a prayer for possession ; 
that the suits were not barred by limitation saie 
as to the claim for rent; that the tranaactiops 


of the mortgage documents of 1884 and the other 
documents connected therewith, but not the others. 
KlAnAHALA BriATTA V. Kukuanna Rhatta 

I. L. R. 21 Mad. 873 

4 . 5 , Obstruction to alleged 

highway — Specific i?ef«c/Aff (/ of 1877), e-_^42 


party. Such a suit is not barred by an order of a 
Criminal Court under s 137 of the Criminal Proce- 
dure Code Khodabux Mundul v. Monglai JJtin. 
dtd.I.L.Ii. 14 Calc. overruled. CiiukiLall 
t. Rasi Eisueb Sabo . I. Ii. B. 16 Calc. 460* 
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DECIiADATOEYD'ECKEE, SUIT FOR— 

conti. 

5. DECLARATION OF TITLF— con/'?- 

40 , Salo in execution of decree 

of property not belonging to judgment, 
debtor — cjovnir fo Inrij «/«l fo MfaWirt 
Utlt and not troi* for «ii#row#»ion In fjccetion 
of a decree on a mortgage, certain jiropetty «** 
cold which the flaintifl in fhi< ruit claimed aa hia 
own under a rale to him'elf Lj* the rona of the jndg* 
jnent-debtor. He applied to the Court to hate the 
Bale set aside, hut faihrg in his application he surd 
both the decree-holder and the auction-purchaser ; 
for a declaration of lua title to the property in 
question. The Assistant Judge held on appeal 
that the suit was not inaintainahle on the gfourds 
that a separate suit could not be brought, as 
the question of title was one for decision m the 
execution-proceedings, ard that, ceen if the point 
could be rai«cd in a sejarate suit, the present 
suit was premature, as the plaintifl sliouM ha'e 
waited till he uas dt'possesstd by the auction- 
purchaser. lUld, that the suit « as not premature 
A person, whose projerty sold in rxeeution 
of a decree against a third partj, is not bourd to 
waittiUheis dispos'cssed by the auction puteliaser. 
As soon aa bis title n deinsd, he is entitled to 
bring bis suit. SniruASi CnI^TAMav t.Jitu 

I. L. B. 13 Bom. 34 

47 _ _ _ Suit for declaration of title 

as holder of a etancm to which a malikana 
allowance is attached— 5f«i/fr Bthff Aet 
(/ of 2S77), s. 42. Suit to declare plaintifl’s title 
to the stanom of fifth Raja of Falghat ; tbe first 
Raja (defendant No. 1) receifcd a jnalikana allow- 
ence from (lOTcmmcnt payable to the eaiious 
atancnidam, but baa refu-ed to pay to plaintiff tbe 
fifth Raja's share. Vdd, the plaintifi b*-iPg en- 
titled to sue for further relief than the declaration 
of his title and having omitted to do so, that the 
eiiit must be dwrmesed under Specific Belief Act, a 
42. Kombi r AuyDi . 1. D. R. 13 Mad, 7B 

48. Consequential relief— 

SjHcifie JitUtf Act (/ cf 2i77\, s. 42. In a suit 
in which the plamtifTs sought declarations that 
they were members of an undivided Abyasnntana 
family with the defendants, that certain propeity 
belonged to the familj, ard that plaintiff No, J, 
the senior member of the family, was entitled to 
have the lards registered in his name, the defend- 
ants denied the allegations in the plaint, and 
pleaded that the suit fer declaratiora only was not 
maintainable, ard that it was barted by limita- 
tion. It was found that the plaintiffs had separated 
them'elves from the deferdants, ard bad for more 
than twcl'c years been excluded to their own 
tnowledgo from the j'oint family property. i/rU. 
that if, as alleged by the plaintiff*, plaintiff Ko. 1 
was the de jure ejaman of the family, he was en- 
titled to the po'session ard mansgenient of the 
family property, and a suit for a mere declaration 
of his right would not lie. Chardu v. Chathu 
Nomliflr, 7. Z,. H. J 31ad.‘ 5S1, distinguished. 
MrrraKEE t. Tmuuarra L L. B, 15 Mad. 186 


DECLARATORY DFCREE, SUIT FOR— 

tortid. 

6. DECLARATION OF TITLE— eonfd. 

40. ■ - Suit for declaration of 

right to po$BC8Bion of lands as member 
of joint family— A'pen/Tc Muf Aet (7 of JS77), 
«. 42. A plaintifl brought his suit in a CimI Court, 
asLing for a dcclamtton of hii right to the posses- 
sion of certain lands as a tenant at fixed rates or in 
the alternative for po«c«sion, ollegirg that the 
lands were the property of a joint Ilirdu family 
of which ho was a member, that the formly still 
remained joint, and that he was entitled, as a 
member of such joint Hindu family, to a one- 
third urdti'idcd share m this ancestral property. 
lUId, that the Civil Court was competent to give 
the plaintiff a decree declaring that he was a 
member of the joint Hindu famil}', that the family 
still remaimd joint, that the property in dispute 
was aneestral ard had not been partitioned, and 
that tbe ptainfitl was entitled to a one-third un- 
divided share , further that s. 42 of the Spccifio 
Relief Act would not apply to the suit, inasmuch 
as the Civil Court, if the ptaintifl was found to be 
out of pos'C'sion, was rot competent to grant con- 
sequential relief in the shape of a decree for pos- 
session as a tenant at fixed rate* Biuj Bnir- 
RiuN t. DriiOA Dat . 1. L. B. SO All. 268 
60. - Illegitimato son of a Sudra 

— Speci/fc neUd Aet (7 of 7577), f 42—IJtndu 
/ate— inAentoncf— Fi/r/lier rthef. The widows of 
a ebrotnemdar, who was a eudra, brought a suit 
fer a declaration of their title by inheritance to his 
lands against bis illegitimate son, who bad been 
registered as shrotriemdar in lieu of his deceased 
father, and to whom certain of the raiyats had 


having performed the ceremony of pcTivor* before 
Ills birth. Held, that the suit was not precluded 
by Specific Relief Act, s 42 CniMfASi.viAL v. 
Varapaeasulu . I. L. R. 15 Mad. 807 

5L Refusal of declaratory 

decree, the case made for It being defec- 
tive — Sj>ecifie Hehtf def, g. 42. Under the Spcci- 
6c Rebel Act, s. 42, a suit w as brought for a decree 
declaratoiy of the plaintiffs* title to te mot waits and 
managers of property from ancient times connected 
with religious observanees, ivz , a gbat upon the 


lut-Mu u» iiifc Misi ^.ouii. A, veil 11 lueeviuence Had 

tl.n V.„.l . _ , 


No decision W4«, however, given, nor was any 
ojnnioQ expressed, with re«pect to other rights, 
which either of tbe parties might have, or claim to 
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hare, relating to the property. IklatKA tC Brm- 
MOHAS , . . I.L.R. IS AD, 687 

L. R. 17 1. A. 167 

62. — Consequential relief— S/«ci- 

fic Relief Aelt s. 42. Where a suit «r 3 bcoin'*'*. 
jn which the defenda"*’ *"■ ' t 


thoae Cl 

the del . .^....uiuocy 

tenants .... <.ne land in question was the 

plaiatill’s air land ; and it was held that such a 
suit could not be brought within the Ciril Court’a 
jurisdiction by dropping all the rebels claimed 
except the last-mentioned declaration, that being 
merely of importance as incidental to the previ- 
ous ones, and as a round-about mode of obtaining 
a deolaratvoa that the defendants were not the 
plaintill'a occupancy-tenants s—fidd -per Enos, 
0. J., and MiQMooD J Qumre ■ Woether the 
last-mentiooed prayer is one which could bo 
brought uadar a 42 of the Specific Relief Act Ms- 
man Rai v. Cbaj-her Ral I. L, R. 18. AIL 17 

69. ^ Suit for declaration of 

title by an objector in execution-proceed- 
ings— Speci/ic Relief Act {I of }$77), a 42— 
Oonsequtntial Reluf— Civil Proerdar* Code, 
a. 2S3. In a suit under Cm! Procedure Code, 

8 283, for a declaration that the eaio to defendant 
No, 2 of certain land in execution of a decree 
was invalid, it appeared that the land had been 
attached m execution of a decree obtained by de* 
fendaat No, 2 against defendant No. 1, who held 
it as the plsintifi’s tenants, that the plamtijS had 
intervened unsuccessfully m the execution-pro- 
ceedings and had been referred (o a regular suit, 
and that the land had been brought to rale and 
purchased by defendant No. 2 who was now in 
possession. Held, that the amt was not maiatsin- 
ablo for want of a prayer for possession Ktni- 
oiAuitA V. Kcsnusia . 1. L. R. 16 Mad. 140 


64. - 


. Mere possession on the 


one side and unjustifiable dispoesessloa 
on the other— S'pcci/Sc Relief Act (i ef 1877). 
» 42 — RtQhi of (he poiseaaor diapoaaeaaei « 
tfrony doer, as a<jai7ial the la<t«r~/n;«iicfioii~ 

* A Lawful possession of land is euflicjeat 
evidence of right as owner as against a'person who 
'pvT ""^tever, and who is a mere trespasocr- 

ine loiTnef can obtain a declaratory decree and an 
injunction watraining the wrong-doer. In such a 
ih. 1^® defence was that the Jand was wakf, and 
in!* of it. Both Oourta found 

that the plaintiff was in possoMion as purchaser 
Irom some ofthoso who were entitled to selL But 
the fl^t Court <M not find a fact which the Appel- 
UXo Court found „z . that the property bad W 
constituted waU. Umh Courts, however, c 


eurred in the finding that the defendant, at all 
events, was not the mutwalli, and had no title. 
Held, that the plaintiS was entitled to a declaratory 
decree against this defend^'"* - 


t n'i 10 the validity 

c .. i-nauwmcnt, no decision being needed. This 
could not be decided either way in this suit, as 
parties interested were not before the Court. Is- 
UAtb Aatrr i;. JUirouso Gnousc 

I. L. R. 20 Calc. S34 : L. E. 20 1. A. 89 

65. Suit by person in possession 

for declaration ef title— Rardm of proof — FatU 
sire of plaintiff or defendant to prove title— Effect 
of plainltlf's possession — Speeiffe Relief Act (7 of 
1877), s. il. The plamtiS, who was in possession o I 
certain land, sued for » declaratiou that the defend • 
aut hod no title to it, and that it belonged to him . 
The plaint also contained a prayer for ccoeral relief. 
At the trial, both plamtii! and defesdant failed to 
prove any title to the land, but the plamtiS proved 
that he bad been for ten years m possession and 
bad budt a shed on it UM, that no diohration 
of the plamtiS’s title could be made; but AeZd, on 
the authority of Ismaxl Anff v. ^ohomei Qliouse, 
I L R 80 Cole 83i , L. R. SO J. A. 90, that the 
pUmtiif was laufuUy entitled to the land and to 
the shed thereon OakoasaU CsruxA Patsz. v 
SBCRETAnr ox Stats xoa Ihdia 

I. L. R. 20 Rom. 786 

I 66. - - - Objection that oonsaquen- 

1 tial relief is available— ^pec»^ Relief Act (1 of 
1877), «. 4i—0k)ecUon raised for first time on 
appeal. The plaintiff, as heir to her husband 
brought a suit, in which Government w as not repre- 
sent^, lor a declaration of the title to a quarter 
share of the jenmv vnluo of land taken up under the 
I^d Acquisition Act. Reid, that the suit for a 
dodaration only was maintainable. Even as- 
auming that the plaintiff was able and called upon 
m this case to ask for further relief, held, folloivuig 
the decision ui Lmba bin Knshna v, Rama h%ti 
Pvmpln, I, L. R 13 Bom 5iS, that the suit should 
not be dismissed on this ground, the objection not 
having been rawed in either of the lower Courts. 
Cnvu V. UtULA . . I. L. R. 14 Mod. 46 

67. Coasequential relief— .Speci- 

fic Relief Act [I ofl877).ss. 42, 60— Amendment of 
plaint on appeal— Raisin'’ i 

Th» ■ 


......oii luai me defendant had 

uu rigbt either to the office of Sheik or to the pro- 
perties in question, for an injunction restraining 
hSiB from interfering with the properties or doing 
anything in any way inconsistent with the pUinti^s 
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eonll. 

6. declaration of TITLE— 
right to the office, ami for further and other 
relief. It appeared on the eTidcnee for the defence, 
that the defendant waa in possesaion of part of the 
property, hut no l<suo had been framed as to the 
inamtainability of the suit under the last clause of 
the Specific Relief Act, a. 42. lltld (on appeal by the 
defendant) that the Court of firal instance ahould 
take evidence and try an issue tpecifically directed 
to thb question. It having appeared on the evi- 
dence recorded on that issue that the defendant 
was substantially in po«session of the office of Sheik 
and of its emoluments, htU, that the suit was not 
maintainable, although an injunction was asked for ' 
as relief consequential on the declaration. The j 
plaintiff was permitted to pay additional stamp 
duty and amend the plaint by adding a prayer 
for possession. ABDCLKanan e Mahomed 

I. L. R 16 Mad. 16 

68. — — Speee/ic Relic/ 

Act (/ o/ JJ77), 42 — ell'll Procedure Code, t. 5J— 
Amendment of plaint on appeal. A karar was exe- 
cuted by members of tno Malabar tarnads, by 
which the tarwad of the plaintiffs and defendants 
No*. 1 and 2 Mas amalgamated with that of which 
defendant No- 3 was a kainavan ; part of the pro- 
perty of the plauitiff'e branch was m the possesion 
of defendants Nos 1 and 3, and part of it was held 
under demises from defendant No. 3. The plaint- 
iffs sued for a declaration of their title to this pro- 
perty and for a declaration that the karar was not 
oindiog on them. An issue was framed on the 
question wlicther the suit was maintainable for 
want of a prayer for all relief consequential on 
these declarations. Held, (i) that the suit was not 
mamtainable for want of a prayer for possession 
of the lands under demise ; (ii) that the plaintiffs 
should not be permitted to amend tho plaint 
on appeal by the addition of such a prayer. 
Nauayaha f. Shakeukki L Xi. R. 15 Mad. 255 

69. — Suit for a mere 

declaration of title intAovt consequential relief — 
Specific Itelief Act (/ of 1877], s 42~Jn)uncUon 
—Amendment of plaint. The plaintiff eocd for a 
declaration that be was entitled to aucceetl, on his 
fAftipr’* rlrslB 

‘ ' a a 

• to 

^ ^ It 

appeared that defendant No. 1 had obtunrd a 
decree agcmst the p'aintiff’e father, establishing 


luiiiv 0111^.11 No. WHO was in manage- 

ment of the estate under Act XXI of 16SI, paid 
defendant No. 1 an Allowance of 11200 a mroth 
on account of his maintenance. The plaintiff 


DECLARATORY DECREE, SUIT FOR— 
conhf. 

6. DECLARATION OF TITLE-confi. 

ance. Tho defendants contended that tho suit 
was not maintainablo bccauso tho plaintiff ha<l 
sued for a mcro declaration of title without asking 
for consequential relief. Held (Casdt, J., doubt- 
ing). that tho suit was barred under s. 42 of the Speci • 
Go Relief Act, as tho plaintiff had omitted to seek 
tho rebcf of an injunction against defendant No. 1 , 
restraining him from receiving future payment of 
maintenance. Held, further, that plaintiff was 
at liberty to amend his plaint by prating for an 
injunction as against both defendants. Sardab- 
sncoJi r. GAKAPAmxoJi . L Ia R. 14 Bom. 895 

00. Executor or administra- 

tor of a shareholder, rights of — Speetfie Re- 
lief Act (/ of 1S77), i. 42 — “ Ilcddxng a share," 
Meaning of — Agreement, ConstrucHon of — Obfee- 
J Non Mien for first time in appeal. Prior to tho 
j jear 18G3, 11’ IP carried on an extensive timber 
I trade m Burma. In that 3 car tho defendant 
company was formed for the purpose of taking 
I over the business from him together with tho capi- 
tal and assets engsged therein. Tho nominal 
I capital of the company was R23.00,000, divided 
I into one thousand shares of 112,600 each. On the 
I 22nd July 18C4, an agreement carrj-ing out the 
I above object was executed between IP IP and the 
I defendant company. Thb agreement set forth 
[ the assets and property to m transferred, and 
• classified them as (a) “ fixed assets,” which con- 
sisted of immoveable property, buildinn, etc., 
valued at n2,76,000 or thereabouts ; and (1>) assets 
other than fixed assets which consisted of what 
was called “forest operations,” and of valuable 
contracts, tights, and concessions from tho King 
of Burma, etc. Tho agreement further specified 
the consideration to bo paid to TP IP for each of 
these classes of assets. For tho “ fixed assets ” ho 
v\8s (under the 12th clause of the agreement) to 
receive one hundred fully paid-up shores of the 
1 Company. That clause contained certain pro- 
visions as to the payment of the ordinary divi- 
dend up‘ *’ ” 

vision t 
not be b 

any assignmeni mauo by )| li,tii3 exccuiors or 
administrators of tho shares, or any of them, with- 
in five years from the dote of tho registration of the 
company. For the remaining assets it was pro- 
vided by the I3th clause of the agreement that 
IP IP, hb executors or administrators, should bo 
entitled, ^ long as he or they should hold tho 


ential ihvidend was to be one-third of such surplus 
net profits. The said 13th cbuscabo provided tlial, 
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5. DECLARATION OP TITLE— con«. 
if ir jr djed wjfhin the above stated penod of 
five years, bas executors or administrators abould 
pot bo entitled to tbe said extra or prefeientjal 
di^dend after tbe expiration of the said period, 
notwithstanding they might continue to hold tbe 
said shares Subsequently to tbe execution of this 
agreement, the business and assets were transferred 
to tbe company by If ]V, and one hundred Inlly 
paid up shares 'were duly allotted to him under 
cl 12, and his name was entered on the register 
oi shareholders. In 1888, TV’ IF, then domiciled 
m England, died. By his will he appointed his 
three brothers — P IF, Z A TF, and A F IF — bis 
executors, and he directed that his executors should 
hold the said shares and all bis interest thercio 
and attached to the holding thereof upon trust for 
such ol his said hrothera as might Bumve him. d 
more than one, as joint tenants F IF dnd in tbe 
testator’s lifetime, and only A F IF proved the 
will On the 27th September 1838, letters of 
administration, with the will annexed, were granted 
by the High Court of Bombay to the plaintiff m 
this suit (P y S) as attorney for the said executor 
A F IF. On the 29th September 1889, tbe said 
letters of administration were produced to, and 
registered with, the defendant company. The 
hundred shares continued to stand in tbe testator’s 
■ ' ' ‘ ' ' ' ' i a parallel 

ing “ Re- 
le — *• Ad- 
Fhas been 
, A F W" 

Save lor this entry, the register remained unaltered 
after the testator's death. The pUmtiff now sued 
to have it declared that cl 13 of the agreement 
was still in operation, and that, as such admiuis. 
trator as aforesaid, he was entitled to the extra or 
preferential dividend payable on tbe said on© hun- 
dred shares if and w hen thero should b© sufficient 
net profits to allow payments thereof under the 


that he was only entitled to tbe prelerentiol divi- i 
dtnds \f, at the tune when such divideuda were 
declnrtd, he was holding the shares in tbe capacity 
of I xroutor and as an undistributed part of the 
tCHtaior’/* i-iate They insisted tjiat the plaintiff 
should prove that ho so held tbe shatca before 
he could l,r entitled to the declaration sought 
tor The (vwutor was examined in England 
on comtniMion He deposed that the rstatobad 
been got in, and the debts paid ; that the estate had 
not been ilividfd. because it would not bo tn 
Bccoitlante with the private wishes of the testator 
which they (> c . be and bis brother L A B'J were 
aware of ; that apart from these private wiahea, 
there wss no reason why the estate should not 
be diTidni between his brother and himwlf. JMd, 
by Faraati, J., and by the Court of appeal. 


5. DECLARATION OE TITLE— con/d. 
that the plaintiff was entitled to the declaration 
Bought for. Tbe executor or his attorney (the 
plaintiff) was still the registered holder of the shares, 
and under cL 13 of the agreement it was intended 


ticid by tbe Court of appeal, that the present case 
was one lo which, in the interests of both partite, 
the Court, in tbe exercise of a sound discretion, 
should make a declaration as to the right in ques- 
tion. The right was existent, and although the 
exercise of it was undoubtedly contingent on 
there being a balance of piofits as contemplated 
by cl 13 of the agreement, the very nature of the 
agreement assumed that there might, and probably 
would, be such a balance, and a large sum had been 
already applied towards the dividend in question. 
Further, it wss intended that the directors ^hould 
exercise their discretion as to tbe amount to bo 
earned to tbe reserve fund, upon which the balance 
of profit available for the preferential dividend 
depended It was therefore, from the very nature 
of the ease, important that the directors should 
hnow for certain whether the right lo a pre- 
ferential dividend wss atiU in existence as con- 
tended by the plaintiff, or had come to an end.. 
Tbe circumstance, moreover, that the objection 
had been taken for the first time on appeal would 
by Itself b© fatal to it. BoMSAV-BrnMaii 
Tsionm ConroKiTtorr v. .Siiixir 

I.D. E.;i7Bom. 10T 

6L ^ - Conetructive possession — 
Spectfc RehV/ Act (I of 1S77), a. Proce- 

dwr« Code, 1S82, t SI9. In a suit for declaration 


til letiHuiti. neia, luai uio suii lui «• uvi-.uiuiioii 
merely was riot maintainablo under the Specifio 
Rebel Act, s, 42 KEisnNABnuraTi Devo e. 
RasiAMCKTt Paktclc . L Ifc E 18 Mad. 405 
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62. Coneequential relief— Sfffi* 

fit rdttl Act (/ of 1S7T), «. 42. At a rale in Mc* 
cution of a decree apain«t the jilaintifls, the pleader 
vho had acted for the plaintifle puteliawd their pro- 
perty teith his ovfn money, hotrn the name of hi* 
mohumr, and for a very inadequate aum. The 
plaintiffs thereupon broupht a auit apainst the de- 
fendants (the pleader and his mohurrir) for a de- 
claration that the pleader-defendant, in so purchas- 
ing, was a trustee on their behalf, for an order di- 


aa being onemcrely for a declaratorj- decree without 
consequential relief. Aciiorx h’ATli CnscKfTi- 
Bcnv r. Bill CnTOS CiiACKtEBirm" 

I. L. R. 23 Crfe. 806 

63. Suit for a declaration, that 

plantljETs* tntareats are not aflfeeted' by sale 
in execution of decree— Speci'/fc Retuf Act 
(7 of 1877), I. 72— Ft/rtAer reltcf. The plaintiOa 
were purchasers at a sale held in esccution of a 
decree for money, and had obtained possessloo. 
Before that decree bad been executed, the property 
in question was mortgaged to two other persons. 

*L. —..1 .. V_ .1 . a- i*.. - — 


DECLARATORY DECREE, SUIT FOR— 
eonefd. 

6. DECLARATION OF TITLE— coneW. 


longed to D exclusively, and the defendants 


after this claim for declaration had been ol'oucd 
by the Subordinate Judge, it was contended that 
he was not entitled any longer to a declaratory 
decree. IJtlJ, that the change of circumstances 
brought about hy the plaintiff himself purchasing 
the property did not take away the right to sue- 
which hsd already accrued to him. Coti'nda v. 
Ptnmdtn, 1. L. P. 12 Had. 130, referred to. 
Wasusrao Dasiodab tv Rrsioswi Enaut 

I. L. R. 81 Bom. 701 

C. ENDOWMENTS. 

1. ■■ Suit to eject one claiming- 

to be the jheer of amuth— Fp«»/fe JitlUf Aet 

(7 of 1877), i. 42—Come(ivential Tthtf. Three 
disciples of a mulh brought a suit, alleging that the 
defendant was in possession of the muth under a 


A 8 and another. The former auction-purchasers 
thereupon sued the purchasers under the decree 
upon the mortgage for a declaration that they and 
thei* inteiesta were uot afiected by the suit for sale 
and hy the decree for sale and the sale in execution 
of that decree. Iltld, that the plaintiSs in that suit 
were not bound either to tender the mortgage- 
money, or to oCei to ledeem, or to frame their suit 

as a * -> ’ • * ■ 

done 

decla 

jr^fi 

Sisoi 

64. Right to sue for declara- 

tlon — Specific JitUtf Act (7 of 1877), t. 42 — 
llorigage — Code of Cuif Procedurt, 1SS2, $. 287, 
D mortgaged certain property to plaintiff. 
After D'b death, plaintiO obtained a decree for 
recovery of his debt by sale of the mortgaged pro- 
perty. Before the property was adrertisra lot aUe, 
the defendants, who were D'b brothers, objected 
under a. 2S7 of the Code of Cinl Frocedare Act 
(XIV’ of 18S2), alleging that D was not the sole 


uiouo uy luu v^AJuri, out uo consequential celiet 
was asked for. Utld, that the suit was not main- 
tainable for the reason that relief consequential' 
on the declaration sought under s. 42 of the Speci- 
fic Relief Act was not asked for. Sthtxivasa 
Attaboab V. Btbisivasa Bwami 

I. L. B. 16 Mad. 31 

2. Sait by trustees for a decla- 

ration that an appointment to the office of' 
pattamall was invalid— Ap«:i/?c Pelief Act 
(7 o/ 1877), e. 42 — Omission to ask for conseqven- 


Oeleni^nts that, even if the allegation were* true, 
the suit must fail, as the pattamali (who was else 
impleaded as a defendant) bad taken charge of doon- 
meats and jewels belonging to the i 

' * ' |ny«|l fii 

’ •«!, -lUt ibr Ihe- 
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C. ENDOWMENTS— fon<-W. 
that tho suit for a declaration avould lie vUhont 
consequential relief beinf! prayed for, inasmuch 
as its object ^ as not to cstabli'ii any fecaf character 
or any right to any property in tho plaintiffs, hal 
tvas m cficct to have an act done hy tlie other Iruslcea 
in contravention of duty declared null anil void. 
Even if a. 42 of the SpceiGe Relief Act app'icd 
to such a decree, which was doubtful, no further 
relief than the declaration was necessary, os Iho 
custody of tho documents and jewels by tho p\tt.s* 
maliwaa merelylhatof a servant under tbetrustecs. 
svitli whom tho possession in fact and in law re- 
mained. There was thereforo nothing of which 
delivery could bo sought from the po«sesaion of the 
pattamali and no question of limitation aro*c. 
dANAncAVA Snsm Oovivdaivsjak v. Raoava 
SnETTi Oini . . I, L. R. 23 Idad. 386 

3. — Ord Protedure 

Coie (Act XI y of 3SSS), ». S3!y—Snit for dtela- 
raiion tkal Ihe dfft«danl-i vrre nol dh^rnutlortat 


Civil Procedure, being comprised in tlic srorda 
" whenever the direction of llie Court « deemed 
•oecessa^' for the adminUtraiion of such trost.’* 


not apply. Slrimivija Sirimvasa 

Su'dini, I. L If. 16 Mad. 31, distmcuishcil. New 
•tiustees appomted under el. \o) ot a S53 oI the Code 
of Civil Procedure wdl be entitled to demand 
possession of the temple properties from the de- 
fendantsin the suit whose title to odministcr the 
trust has been negatived by the decree, and, if such 
possession ho not given, will be entitled to bnng a 
suit to eject them from the temple and its endow- 
ments. Neti Rama Joqiah v \ eskava CnAinn.u 
(1002) .... I. L. R. 20 Mad. 460 

7. ERRORS IN DEMARCATION ’ANDTSUR- 
TEY OP LANDS.J 

Alteration of 'bounding 

Pvoeedure Code. 1859, a JS-Duere- 
r.cm 0/ Couri. Under s. 15 of Act VIII of 1859, it is 
diswetionary with the Court whether it will make » 
clecJaratory decree or not In a suit brought for 
•confimation of possession by & declaration of nght 
ana determination of boundaries in respect of cer* 


7. ERRORS IN DEMARCATION AND SUR- 
VEY OF LANDS-fiw/i. • 
lain Janrl of nhich tho plAintiff was In potsrsiioa, 


plaintiff ought pot to luivo a declaratory decree, 
Motke Lill r, Iliroor Sivoii lUtiiPOon 

2 Ind, Jur. N. S. 246 f 8 IV. R. 0-1 

2. — - - - - Purrtllon cf 

CoHrt—Ilo»idf nrtt. In ruiH for declaratory 
decrees uiidir *. ir>, Act VIll of 18*0, it i« eutircly 
in the discretion of tiie Court to pmnt or to witb* 
hoMnluf, and each ra>(*mu*t WjudgMby lU own 
particular cireunislaiieoii. Where parlies m po*i>c*. 


ec«lc«f agaln't them to eofotev a measutement 
iimler Act VI (Ilcngtl) of I8fi2, It was JitLl tlial 
acts had been done iio*(itc and obviously injurf. 
ousto the plvinfiffs. and that the suit would lie. 
I’citEC Jvv KuvToos r BYsrsT CiirwoEn 

CiitJCKEftJirTTy . . . OW, 11.580 

3. 3iid fo dtflare 

^untfory ftae or&ifrnry— /’roliittfiM l^j (iorrrH‘ 
men* ©/ tomi’ndfiri ri’jfifs. itlefd by I’liKsn, J., that 
where Government wrongfully draws a boundary 


e W. B. 420 

4. Eruudulent and colluaive 

Suiroy procesdingB — Cantt of aOion. The 
plaiot in this case having diselo'cd that certain 
tbakbust proceedings w ere carried on by defendants 
in coUu*'ion with their co-sharer, and in fraud of the 
plaintiff; /feW, that the plaintiff had made out a 
BUfheient caasB of action for a declaratory decree 
under B 15 Act VUI o! 1859. RitoiiMO Mqyee 
D seiA CnowDiiRAiK v Kooviodisee Ka>'T BA^ER. 
JEK. Btooda Kant Banerjee v . Koomodinee 
Kant Banebjee . . .17 W. R.467 

B. Allegation of error In. Bnt- 

vey map — Cause of action — Suit to set astdt 
surrey proceedings. Plaintiff having sued as the 
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DECLARATORY DECREE, BUIT FOR— 

Conti. 

7. ERRORS IN DESIARCATION AND SUR* 

YEY OF LANDS— foncitf. 

SooDCKniKA Cno^vcnrAis r. Issm I 

JlMOOiiDAR . . . , 12W.R.$B 

6. Sm«< for land* | 

KrongJ;/ ntorlcd on tVTtiy rnop. A wOl lio lor 
ft declaration of title to certain lamN which lift'c 
been erroneously tnarked on the surrey map fta 
belonging to the defendant Stun JatoS llov 
V. pA^c^A^•AN Bose _ 

3 B. L. R, Ap. 65 : U W. R. 466 

Y. T^albott map 

Omisaion o/ oUegation of tnjury or lost. A\Ticro 

ft plaint m ft suit for declaration of title merely 
alleged that a certain thakbust map w as erroneotia, 
and did not state that any injury had occurred to 
the plaintifl in consequence of the error, the plaint 
was held to disclose no cause of action. Pius 
Bafuitu ChatterJee r ilADnrscuAS Patba 

13 B, L. R Ap. 12 

8.C. Bam Brynnoo CnArrewEE r. Mennoo 
SooDTO Patra ... 21 W. R. 134 

8, Alteration in Survey map 

— CauM o/ oefion. A auit for a declaration of titio 
to certain lands which the defendants bad caused to 
bo demarcated in the aurrey maps aa a part of their 
talahhs without the knowledge and in fraud ol tbo 
plaintiff, was held to disclose a auflicient cause of 
action. Pbomotdojcatb Roy f. poonyo CnuRpm 
BairzBJrn .... 11 W. R M3 

9, Causing alura^ 

tion in maps^HosliUael^Cause of action. Where, 
on the occasion of the batwarra of a zamindan, 
the proprietors of an outoido talukh interfered 
and caused the Collector to exclude certain land of 
an ousui talukh from the maps and records then 
made, without opposition from the thiinti talukh* 
data, it was held that their conduct amounted to 
making endenee which might eventually be used 

, adversely to the rights of the ouav( talukhdais, 
who, therefore, had a cause of action against thcin 
justifying a suit for a declaratory title. Obdota 
Cbubk SniLYi V lIouEsn Chtodfr Pass 

23 W. R 22 

10. Suit to declare 

Surrey maps incorrect — AUcration 6y jniVcpTMenfa- 
fien of defendant. In a suit for a decree dreUr* 
ing certain survey maps to be incorrect on tbo 
ground oi their having been altered on an incorrect 
representation by the defendants of their bound, 
anes.wbereitwasiound that plauitiQ had alwaya 
been in possession, and no infringement of her right 
had taken place : //eld, that there was no cause of 
action. JABDCtE, Snsyrn & Co. r. SnCBWo 
WoTEE , . . 24W.R215 

B. REGISTRATION OP NAJIES BY COI«. 

LECTOR. 

L Joint property ptandlsc in 

one name in Collector's register— Couae of 


DECLARATORY DECREE. SDITFOR— 

fonU, 

8. REGISTRATION OP NA5IES BY COL- 
LECTOR— c' ntJ- 

action. The fact of joint property standing on the 
Collector's register in tbo name of the elder brother 
IS no slur on tne younger, and no ground for a suit 
on the part of the latter for declaration ot title. 
Gofee Lau. f. BnraWAif Doss . 12 W, R, 7 

2 Decision of Collector do. 

daring right in partition proceedings — 
Cause of action. A CoHeefor’a declaration of the 
title of a party to an entire share of an cstato and 
hia action in dividing the share for such party aro 
an injury fo, and a slur upon, another party claim, 
ing a fraction of the ahare, and give him a auflicient 
cause of action. Sbeo Pessiiad Sookool v. 
SncNEinx SxnoT . . .16 W. R. 100 

3. • Esfalea erith 

tame name — Cause of action. Defendant having 
obtained from the Collector an order for a batwara 
of bis ahare in a monzah in the vicinity of plaintifT’a 
estate, the latter, after applying in vain to the 
revenue authorities for a declaration that his own 
estate (She© pore) had nothing to do with defendant’s 
mouzah, which was found to be recorded on the 
towzi with an alias of Sbeopore, brought a civil auit 
for a declaration of lus own right to Sbeopore, 
llcld, that, as the two estates were separately re* 


defendant’s estate, plaintiff had no* cause of action 
Fooebashee Eowab v. Aiczck Baboo 

12 W. B. 134 

4. Obtaining hostile registra- 

tion of name — Suit for efeefsrotion of title and 
to have name registered. Immediately before the 
British entered Bhootan, the Soobah of hlynagorie 
gave plaintiff a mourasi pottah of some jotes of 
land, and shortly after ran away. After the Bri- 
tish entered, the defendant! gave him kabuliats 
and pud him rent. The British authorities also 
recognized his rights and received rents from him. 
Subsequently the defendants disputed plaintiS’a 
rights, and applied to the Collector to have their 
own names registered as jotedars. Their applica- 
tiona having been successfa), plaintiff sued for a 
declaration of hb title under the pottah. Held, 
that, as plamtiff’s title had been acknowledged 
by the defendants and recognized by the British 
authorities, he was entitled to the decimation sought. 
Seee Eakt R tiatti V . Kaltoo Doss 

10 W. R. 135 

6. Successful opposition to 

entry of names in Collector’s re^ater— 
Cause of action. Where parties relying on their 
title to certain property apply to have their names 
|rat into the Collectorato books, and their applica* 
rion b successfully opposed by' other parties claim- 
ing the same property on the ground of a conveyance 
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8. REGISTRATIOK OF NAMES BY COLLEC- 
TOR — eonid. 


DECLARATOHY DECREE, SUIT FOR— 
ronll, 

8. REOISTRATION' OP NAMES BY COLLEC- 
TOR— coRcl/. 


made to thcin*clvc3, such oppovtioa constitutes 
a good cause of action to the parties first mentionetl 
if t'ley have the right alleg'il. Rewal MinTOM 
V Pesam SIcxdab . . « . 22 W. R, 0 

6. Co-sharer recorded as en- 

titled to larger sbaro than ho was entitled 
to — Act XI of 1850, a, 11 — 5uii to dKctore riyhts. 
In a suit for a declaration of plaintifPs title on 
the allegation that defendant, one of the sharers 
Tvilh him in a joint estate, had been recordeil under 
Act XI of 1859, a 11, separately in respect of a 
larger share than that to rrhich ho seas entitled, it 
arus pleaded that the suit ivould not lie, because 
•pUintiff ha I not appetrid before the Collector and 
objected to defendant's being registered. Held, 
that by such omiasion plainlilT had not forfeited 
hU right to the share of which ho was in posses- 
sion, and that tho suit was one in which it would 
bo proper to mako a declarstory decree. Golccr 
C nuwBEB V. Ram HcaRE . 23' W. 11.104 

7. ■ . I .. Injury to tltlo— Causing 

-wrongful entry of name as proprietor— 
Came of action In 1832 B and .V granted « 
■zui-i-pcshgi lease of a mouzsh to T. SuQcquently 
JII mortgaged his shsro to D, L, and After this 
(m 1855), tho defeodaat’s wife purcliosed J/’s 
tights and interests under a decroo of Court. A 
suit for foreclosure was then brought by tho three 
mortgaceea svho obtained a decree In 1850. Prior 
to the decree, one J S, who liad purchased lUo in- 
terest of S, was made a party to tho suit, and ho 
sold his interest to tho plaintiQ’s father in 1861. 
The defendant, haring failed in a suit to recover 


objection, had his name recorded in the town as 


so from the time of the conveyance by J S, there 
was no necessity for his taking out execution of 
the foreclosure decree, the expiry of which, 
therefore, could not deprive him of bw title to 
the deolaratary decree now sought, the defend- 
ant a conduct in the rnutdtion proceeding 
bemg Sufficient cause of action. Abi-ak Ram t>. 
Moire'rDKo Pessead Tewabee 20 'W. B. 365 


®' — Suit for declaration of title 

to land and to have the revenue register 
transferred to plaintiff’s name. Suit to ob- 


In question whero the private acquisitions of three 
of tho ilreeaseil members ol the tarwa'l, of whom 
the lost, in whose nime the lands w-ero last 
asAcaseil, on becoming karnsvan of tho tarwa'l, 
applied to tho Collector to have the registry of 
those lands transferred to tho names of his own 
nephews, the first and second defenJAnts; that 
plaintiS protested, ami svas referred to A ciiil 
snit (o obtain a ileelaration that tho registry could 
not Ixi Bo traasferml. Held, on sp'cial appeal 
afllrming tho dccrco of tho lower Appellate Court, 
that tho plaintill was entftletl to tho declaration 
Bued for, as it would enable him to go to the 
Collector for substantial relief in the ihapo of th” 
transfer of registry to his name, but that the relief 
sought for could not bo granted by tho Court, as 
the revenue authority was not a party to the suit. 
Cluvnu V. CUATUU Nauduu 

X. L. R. 1 Mad. SSI 


0. ENTORCINC OR RESIOriXO LIEN OR 

ATTACUMENT. 

1. Mortgage lien not enforced 
— Cirif Proccdurt Code, 1SS9, t. IS^Suit la 
aroid l»Vn. 11 mortgaged by deed certain prcml’cs 
toJ D, and at tho same time delivered to him title 
deeds compnslng the said premises and aUo other 
iroroove.ablo property of B. B aubsequently be- 
eamo embarrassed and assigned nil his immovc- 
able estoto to trustees for hit creditors. In a suit 
by tho trustees against J D, alleging that ho h.nl 
rcfuscsl to permit the solo by them of tho immove- 
able property, including tho mortgaged premi-cs 
(they offenng to apply tho proceeds of tho latter 
in satisfaction of his claim), and to hand over to 
them the said title deeds, and praj-ing for a de- 
claration that tho immoveable projxrty other than 
tho mortgaged premises was vested in them free 
of any hen of tho defendant : Held, that, J If not 
having mado any attempt or taken any active 
measures to enforce lus lien, and no foundation 
having been laid by tho plaintiffs upon which any 


a. Claim to attached property 

—Suit for declaration of rights in attached 
property An unsuccessful claimant to property 
about to be sold in execution of decree is entitled. 


Keshee Debee , . • 7 W. E. 161 

3 . Suit for decla- 

ration of righl in attached property — Conseguenltal 
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DECIiABATOEY DECREE, BUIT FOR— 
fonfj. 

•9 ENFORCING OR REMOVING LIEN OR 
attachment— 

rclie/. The pUmt in a suit for a declaration that 
the plaintiff had a right of property and posswion 
in a certain hou«e under attachment, having for its 
object the relief of the hou«c from attachment, 
rioca sock consequential relief. Motichasd Jai- 
chakh t’. DiDiBHAi PrsTAKji . 11 Bom- 180 

4 . Suit /or ifft/a- 

ration //lat property t« not /i’alte to attachment^ 
Coneequenhnl relief Where a claimant to property 
attached in execution of a decree intervenes, but 
foils to get the order of attachment set aside and w 
oomp'Ued to bnng a suit to establish his ngbt, the 
■discharge of the order of attachment cannot pro- 
rly be asked for in such suit. The intcrvenor 
viDg estabhshed his title by declaratory decree or 
otherwise, should then carry the decree to the Court 
by which the order of aluebment waa issued, and 
such Court IS bound to rccognue the adjudication 
and govern itself accordingly. Karaynnrav I 
Damadar Dahholkar v. RaUriiftno Mahadtv Cadre, ' 
I. L H. 4 Bom 62$, followed. Kolasherw 
I liATH NARAINAN V KoCASnEHEI ILLATII NtLA* 

XAXSA5 Kaubcdri . I. L. R. 4 Mfid. 181 
6. ■ — - - Contequential re^ 

Ik/— 5«c«ife Rehe/ Act (/ of 1S77), t. 42— 
Court Feta Act (VII of 1876), a. 7, el. nti. 
The defendant obtained * decree against 27, father 
of the plaintiffs, for satisfaction of his debt by the 
sale of a moiety of a village mortgaged to him by 
1). In execution of it, J? attached the mortgaged 
property, the attachment being made under s. 274 
of the Civil Procedure Code (Act X of 1877), by 
an order prohibiting D from transferring or charging 
the property in any way, and all persons from re- 
ceiving It from him by purchase, gift, or otherwise. 
The plauitiQs thereupon applied for the removal 
ol the attachment, but their application was re- 
jected. They then sued for a declaration of their 

C 


title, and omitted to do so. He was of opinion that 
the attachment constituted a dispossession, and 
that the plaintiffs might have asked to be replaced 


removal of the attachment by a eauccllation of the 
prohibitory order to 27 so long as they admitted that 
2) had an interest in the attached property. RtU, 
also, that the plaintlEs could not Imve property 
asked for any consequential relief in their suit, but 


DECLARATORY DECREE, SUIT FOR— 

conid. 

0. ENFORCING OR REMOVING LIEN OR 
ATTACHJIE-VT— eoa/rf. f ^ 

that, when they instituted it, they were entitled, 
and indeed bound, to ask for a declaration of their 
right, if only to prevent a purchaser at the sale, 
under tho defendanta* decrco against D, from 
afterwards alleging that ho had purchased without 
notice of the plainfi/Is* claim. Nabayasiuv 
DistopAR r. BAtJSitisnxA JlAnAPCV 

L Ii. R. 4 Bom. 628 

6. Specific Relief 

Act (I of 1S77), a 42 — Suit for release of rjooda 
teronyfully aeized. A suit for the release of goods 
wrongfully seized is not a declaratory suit under 
s. 42 of tho Specific Relief Act (I of 1877). In eub- 
atance the suit was a suit for goods, though as a 
matter of form the decrco might contain a declara- 
tion. RAoncNATH MPKtrim v. Sinosii Kama 

I. D. R. 23 Bom. 266 

7. - — . I - — Assignment of 

interest of judgmenUdditor in surplus proeeedi of 
sale — Attachment creditor of fudgment-debtor 

— Suit for deelaration of assignee's title— Oinl 
Proeeiure Code, s. 2C6 (l)d-Centingenf infereit. 

: in execution of a decree in a Distnct Munsif'a 
Court, certain property having been sold, a balance, 
after eatisfyuig the decree, remained in favour of 
the judgment-debtor X After the date of sale 
but berare tho whole of the purchase-money bad 
been paid into Court, X applied to tho Court by 
petition, praying that the amount duo to him might 
be paid to A, to whom, he alleged, be had assigned 
it Before any order was made on this petition 
B, C, 27, and E. in execution of separate decrees 
against X, attached the sum in Court The Dis- 
trict Munsif ordered that B, C, D, and E should be 
paid before A. A brought a suit against B, 0, D 
and E in another District Munsif’s Court for a 
declaration that he was entitled to the money 
and to set aside tho said order. The Munsif 
set aside tho order and declared the plamfiff to be 
entitled to the amount. B, C, B, and E appealed 


8. — — Speexfjt Relief 

Act (t of JS77), s. 42— Civil Froetdure Code, 1882, 
$. 2S3~Suit to declare attachment suhshted, and 
that there had leen no termination of aWocRment 
by chonifonmenf. Tho plaintiff had an attachment 
against certain property. Owing to his not filing a 
necessary affidavit, the execution-petition wa« 
struck off. Subsequently he appbed for the sale 
of the property, and tho Court directed a fresh 
attachment to issue. The defendant then came 
forward and alleged that he bad purchased the 
property prior to the second attachment, anibe 
obtained an order in his favour. Held, in a suit 
brought under s. 283 of the avfl Procedure Code 
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DECLAKATORY DECREE, SUIT EOR— 

■ contd. ^ 

9. enpor'cino or removing lien or 

ATTACHMEKT-con'U. 

to enforce tho first nttachmont anti to Kato tt 
doclai^ that it woa suhsisting at llio time o! tho 
defendant’s purel)a«c, that the suit for a declaratorv 
decteo was maintainable, a"-* “■* *• I 

no* " — ' 

“j . ±L i7 Mai 180 

9 — Exeetitioa o/ rfffr« 

Rights of allathtng ercditar— ^uit one 

o»ae^«!7 creditor for deehrattOH Ihnl t’^perii/ 
cownot be ottafbeif by another • f 

iliOt tb» ■ " ' • ■ I . * 

» ,.>y|».ivyoJ Ibm j«d/n»ent- 

ueuiora, sued another judgment-creditor who at. 
tached tho eame property, a«king for a tleclaratton 
that the property attached was not aaleoUo in 
a*eciitwG of tho eceond judgmcnt-crcditor’a decree. 
The emt was ba^cd upon tbo allegation (liat tho 
deerco held by tho second judgoient-crtditor «aaa 
decteo which, as a matter of law, tho Court ought 
Dot to haro passed, although it vea« othenri<o withm 
theCourt'a junsdiction. It uas found that Ibo 
deeno istpi^ncd b&d cot been obUined by ueans 
of fraud lUld, that tho plaintiffs as attachuig 
creditors had no cause of action. Tho decree 
assailed might have been a bad decree m law. but it 
was the decree of a Court wliich had jurudiction. 
and It was not tainted with fraud. IfoO Lat r 
Sarrabvldin , I L R 35 Calc. 1, and Mallar^un 
T. A'ufi^ri, I L R. 25 Rom. 357. referred to 
Lacumi Dayat v Has DaSKt LatOOO-ll 

I. L R, 25 AIL 047 


10. RENT AND ENHANCElfENT OF RENT. 

Decree &b to rate of rent — 


Consequential relief — Decree before rent is due. 
Per PaacocB, C. j. A decree that tho defendant 
« liable to pay rent at a certain rate before any 
rent is duo being a mete declaratory decree with* 
out any consequential relief, ought not to be made. 
BoYDOKaTH V. Ramjot Dey . 9 W. R. S""* 

2 Right to enhance on future 

service of notice — Enhancement of rent~Rey, 
V of 1812 — Notice, A decree declaratory of the 
plaintiff’s general right to enhance on futnre 
Mfeica of notice may be passed in a suit under 
Kepdition V of 1812 where the plaint fra# for 
enhancement at a certain specified rate, and jd 

which ^tvice of notice was held to be not proved. 
IsKTO CnrauKR Mrrjnsin:. v. Sham Cbvxpzb Poss 
W. R. 1864, SIS 
r r .v ;. ' ,; — n enhancement -with, 

out ^ice--I»eclarfl!,o» of right, plaintiff rood 
for atreaia of reot at enhanced rates without 
notice. Held, that the plaintiff waa not entiUed i 


3>E0LARAT0RY DECREE, SUIT POE— 

oenff. 

10. RENT AND ENHANCElfENT OF RENT 
—'OnlJ. 

to recorcT rent at the enhanced rale, but tho quo#, 
tion as to tho liability of tenueo having been ful'y 
bo was entitled to a decree declaratory 
of hU right to cnhanccTnent. Tlio Court bad no 
power in this amt to try the validity of the lahhiraj 
tenuro #et up by defendant as to aomo of the land ; 

K laiatill should have proved that it was his maj 
ind, aod that the <l«(cndant had paid rent for it. 
Ho bail failed to do k>, and tho Court rcfuaod, 
Ihctefore, to declare his right to enhance tho rent 
of euch land. CtTuawi Kazi v. HaniiUR Moo- 
KERsee JJ. L. R, Sup. VoL 16 s Morob. 623 
W. R. P B. 116 

4. — — . . . , Zfechxrofion of 

riyhi. The piaintiff filed a suit for rent at an on. 

haocedratoander ActXot io"» ~ . • t , 

■ . a« ■ • . 

' * • • ■ ' . Juuge, tho 

• • • aa uismissed on the ground that 
bo had not proved sernco of notice, but a declara- 
tory deere© u-aa given that the tenure was l«Wo 
to enhancement, /fefi, that tho Ju Ige sboul 1 run- 
ply bare dissoused tho <uit{ Act X of 1859 gives 
him ao X^wer to make surb a declaratory drerce- 
NasaEa>‘t Mnaaiaan v. DarapaiuttT Roy 

8 B. L. R. Ap. SI 

AjtryojtoTEB Coownmutv t. Cnesata JfovEB 
Dossta • . > VV. R , Act Z, ISd 

KmsrToiioffzz Dzuu r. FasxsR Ciutn> Kauv 
3 W. R., Act X, 140 

RaanaaioKEB Dossu p. SmazascBEB Debia 
0 W. R. Act X. 25 
NaajoxzE Setoa Deo p- Hizna L-ol Cnow- 

PHRy 23 W. R 442 

6. — Suit for declaration of title 

to land with a view to enhaaco tho rent — 
—Discrttiffn of Court. A declaratory decre© 
may be mad# only where the ileclaration of right 
may bo tho foundation of relief to b« got aome- 
where. Thus a suit to establish a title to land,- 
\nth a view to taking proceedings in tbe Collector’s 
Court under Act X of 1859 to enhance the rest, is 
one In which a declaratory decree may be made. 
Tbo Judicial Committe® will not on bght grounds 
mtecfecQ with the exercise by a High Court of its 
discretbn in granting a declaratory decree, the 
suit being one in which a declaratory decree may 
bo made. SoDirr An Kiuh v. Abdool Gtr^rrer 
and AsDoob GtTNWEy v 2 auooEunooinssa 
KaaKvai . 11 B. R. R. 203 $ 19 "VF. R. 171 

L. R. I. A. Sup. VoL 165- 
"Banr BBaaBUE Roy u. lasva Chundeb Sew 
24 W. R, 13 

0. - ■ Failuro to prove notice of 

enhaaceznent — DtscriUon of Court. If, is a suit 
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DEdliABATORY DECREE, SUIT FOR— 
eonid. 

10. RENT AND ENHAKCESIENT OF PENT 
— toneld. 

for enhanccnient, the plaintiff fails to proTC that 
he has serred the defendant uith a proper notice, 
the Court is not bound to make a declaratory 
decree, but whether it ehall do so or not Ilea cn* 
tirely in its discretion. Gckkes Cntrifnin IUxua 
c. plairnu Debea . I. D, B. 6 CiUe. 63 

7. Arrears of rent — Dtehrator^ 

decree — “Further rthtf" — Specific Jtdief Act 
(/ of 1S77), 9. 42. In a euit for a declaratory 
decree in respect of plaintiO’a right to certain land 
where it appeared that rent waa duo to the plaint* 
12 in respect of such land, if his case wero a true 
one, and where such rent was not claimed : Held, 
that the “ further relief ” referred to m the proviso 
to e. 42 o! the Specibc Relief Act la further rebel in 
relation to '* the legal character or right as to any 
property which any person is entitled to, and whoso 
title to such character or right any person dentes 
or ia interested in denying," and^oes not include 
a claim for arrears of rent. FiSin Cssbp AOKin* 
xasi V. Asci^a ^t^seb EourrACBAdJi 

I. L. R. 14 Gate. 686 

11. ORDERS OF CRIMINAL COURT. 

L — — . Order convlctlne ofxnlachief 

— CimI Procedure Code, 1SS2, e. lS—Su>loller 
erminal prceetdinga uuier ea. 420, 432, Penal 
Code. Certain criminal proceedings having teen 
iucceasfully taken against the plaintiQ’s tenants 
ior mischie! done In respect to a tiollr h, coming 
under either s. 420 or 432 (injury or obstruction 
to flow of water] of the Penal C<Me, the plaintiff 
brought s suit in the Civil Court for a declaration 
that the titilfcA was bis own exclusive property, 
and therefore not,such a stream as could come 
under either of those sections. Ueld, that it was 
within the discretion of the Court under e. 16 of 
the Civil Procedure Code to allow such a suit to 
be brought. Kaetick pASAUAMrs ». Kisben 
M otnw Jlrma . . . 22 "W. B. 320 

2. Order as to nuisance— 

fa act Oil* order of iJagittrate under Act XJCV of 
1S61, aa. SOS to SjS—Jurifdtelion of Civrl Covt, 
The plaintiff built a bridge over a certain khal 
(canal), which was removed by order of the Magis- 
trate under Ch SX of the Criminal Procedure 
Code ; the defendant, H was alleged, set the Magm- 
trate in motion. Ihe plaintiff now sued tb© 


uiuge uier me anai. luui, on appeal, the amt 
ought to have been dismissed. Madbab C^iaitbba 
Guao t. BauAU Kakt CHrcirEBUTTr 

0 B. D. B. 643 5 16 W. B, 253 


DECLABATOBY DECBEE, SUIT FOE— 
ecnid. * ^ 

11. ORDERS OF CRIMINAL COURT— cen/d. 

3. Order on dloputo as to' pos* 

session— Sutf fo art oatde Alagiatrnle'e order 
under a. 32J, Cn'minol Procedure Code, 1S6J— 
Order not put in force. Plaintiff’s right to a de- 
clarator decree as to the erroncousness of tho 
Magistrate's order, passed under s. 321, Code of 
Criminal Procedure, permitting defendant to erect 
a drain-pipe to take w atcr from plaintiff’s reservoir, 
was held to bo not affected by the fact that the 
Magistrate’s order had not been put in force. 
Meohiuj Sison v. Rasiisiiabee Sixon 

17 W. B. 281 

4. Treapaas to land—^ 

Order under Ch. XL, Crminal Procedure Code 
•—Right to avit for declaratory decree'. A person 
whose right to land has been disputed, and who 
has obtained an order under Ch. XL of the Code 


' * ’ I. L. B. e Mai 178 

6. Order as to rival bAts— 


tuai tue uvieijuaiit' nau set. up a iivai nab ou lueae 
days and prevented persona from attending the 
plaintiff’s hAt ; that this led to disturbance which 
ended in an order being made by the Magistrate 
profaibitiric the plamtifi from holding his bAt on 
the eaid days, and that the plaintiff suffered loss 
and damage ID consequence: Held, that, assum-, 
ing these facta to be true, the plaintiff was entitled 
to a decree, declaring, as against the defendant, 
that the plaintiff bad a right to hold his bAt on 
Tuesdays and Fridays. Gori Monuir Muixics^v. 
Tabauoby Cbowubbabi 

1. L. B. 6 Calc. 7 : 4 O. li. R. 309 

6. Declaration of title to land 

—Specific Rrli’f Act {I of Jh77), a. 42 — Criminal 
Procedure Code {Act X of 1122), a. 133, order 
under, for rttnoial of on obstruction atanding upon 
eerloin land — Ountrship of lueh land — Public 
roods — Bt/mlay Land Retenue Act {Bombay Act 
V of 1379), *. 37. A Alagistrate made an order 
against the plaintiff 'under 6. 133 of the Criminal 
Procedure Code (Act X of 1882)-for the removal 
of a certain c(t-i standing ia front of the pl&intifi’a 
chop as an obstruction to the public way. The 

r IaintiS thereupon brought this suit against the 
ecretary of State for India in Council for a de. 
clarstion that the land on which the oHa stood 
was his property, and not that of the Government. 
Held, that, the public roads being vested by a. 37 
of tho Land Revenue Code (Bombay Act V of 
1879) in the Government of Bombay, they were 
** interested to deny ’’ the plaintifi’a title to tho 
land, and, therefore, under a. 42 of the Specifio 
6 K 
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DEOIiABATORY DECREE, SUIT rOR— 
■ conli- , . 

£). ENFORCINa OR REMOVTOQ LIEN OB 
ATTACHMENT— con'U. 

to enforce tbo first attachment and to have B 
declared that it was subai«ting at the time of the 
defendant’s purchase, that the suit lor a dwlaiatory 
decree was roaintainahlc, and that tho facts did 
not amount to an abandonment of tho first attach* 
ment by tho plaintiff. SntyiTASA Sastiiial r 
Sami Bait . . • I. It. R. 17 Mad. 180 

9 _ — Eitcution o/ iterte 

HiglUs of attaching eredihr — S«il hy one 

ailaefitny creditor for deelarahan that jtroptrt^ 
cannot be atlacTiti Ij/ another eredilor on the (ground 
that the second ereditar'e decree teas i<ii in /<iic— 
CaiMe of action. The plaintiffs, aa judgoient-credi* 
tors wrho had attached under a decree for money 
certain immoveable property of fhcir ludgment' 
debtors, sued another judgment-creditor wlio at. 
taehed the same property, asking for a declaration 
that tho property attached was not oaleablo to 
execution of tho second j'udgment-ereditor's decree. 
The suit was based upon tho allegation that tho 


decree impugned had not been obtained by means 
of fraud. Held, that tho pUiotills as attaching 
creditors had no cause of action. Tbo deerro 
assailed might havo been a bad decree in law. but it 
was tbo decree of a Court which had junsdiclion, 
and it was not tainted with fraud. Afoti tal v. 
Karrdbuldin , I. L It 25 Calc. 1. and JtaUarjun 
V. Karhari, J. L. it 25 Bom 537, rcleiTcd to- 
IiAcaui DaraL v. Ran Da»KT Lal (19031 

I. L. R. 25 AIL 347 


10. RENT AND ENHANCEMENT OF BENT. 


1. . Decree as to rate of rent— 

Consequential relief — Decree before rent ts due. 
Per PxacocK, C. J. A decree that the defeodaot 
IS liable to pay rent at a certain rate before any 
rent is due being a mere declaratory decree with* 
out any consequential relief, ought not to be made. 
BoYDOsarn v RaHJor Dey . 9 "W. B 2M 


2 Right to enhance on future 

service of notice — Bnhancement of rent — Reg, 
V of 1812 — Notice. A decree declaratory of the 
plamtifi’a general right to enhance on future 
service of notice may be passed in a suit under 
Regulation V of 1812 where the plaint woe foe 
eiAancement at a certain specified rate, and m 
which sMTice of notice was held to he not proved. 
IsHUB CHtrKDER Mcsuxn, V, Sham Cuujiiier Doss 
W. R. 1864, 312 
— ?r ®nhancement with, 

out notice—pechration of right. Plaintiff sued 
for vent at enhanced rates without 

notice. Held, that the plaintiff was not entitled 


DECLARATORY DECREE, SUIT FOR— 
c'nil. 

10. BENT AND ENH^VNCESfENT OP RENT 
— confd. 

to recover rent at tho enhanced rate, but tho ques- 
tion as to tho liability of tenure having been fully 
tried, ha was entitled to a tlegr c e deciaratory 
of his right to enhancement. Tho Court hail no 
power in this suit to try the valblity of tbo lakbirsj 
tenuro set up by defendant as to some of the land ; 
plaintiff should bare proved that it was his mal 


4. ,.i . - Declaration of 

right. Tho plaintiff filrd a suit for rent at an en* 
hancedrato under Act X of 1859. Tho Court of first 
instance dismissed the cose on the ground that the 
defendants had shown that tho tenure was not liable 
to enhancement. On appeal to tho Judge, the 
plaintiff’s suit was dismissed on tbo ground that 
be had not proved service of notice, bnt a doelara* 
toty decree was given that tho tenure was liable 
to enhancement. Held, that tbo Jn Fgo sboul 1 sun* 
ply ha VO dismissed the suit j Act X of 1859 gives 
mm DO power to make such a declaratory decree. 
KASAKa.ST Mczaudad r. Baiui>AKi.vr Ror 

8 B. L. R. Ap. 81 

AxmmuorEs CnowDnsaiy r CnmtDEB Movkb 

Dossia . . . . S W. R., Act X, 139 

KsisTOMorrtE Dedu o. Faszen Cdasu Krtis 
3 ■W.R.,ActX,140 

Radoamohee Dossia v. Ssibessubze Debia 
e W, B. Act X, 25 

NiLsiorcEE Sccon Deo r. ZIeeba Lali. Cnow- 
rtimy , , , • • 23 W. R. 443 

6. Suit for declaration of title 

to land with a view to enhance the rent — 
^—Discretion of Court. A declaratory decree 
may be made only where the declaration of right 
may be the foundation of relief to be got some- 
where. Thus a suit to establish a title to land. 


be ma 
and 

Kmun 



BiPur Behasee Rot v . Isswb CinwDEB Seu 
24 W. R. 13 


0. Failure to prove notice of 

enhancement — Discriiion of Court. If, ia a suit 
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DE<iLAIlATOIlY DECEEE, SUIT FOR— 

eonji. 

10. RENT A^'D ENHAKCEIIENT OF REKT 
— concU. 

for enhaDCcrcent, the plaintiff faila to prote that 
he has served the defendant with a proper notice, 
the Court is not lound to make a declaratory 
decree, but vihetber it shall do so or pot liea en- 
tirely in its discretion. GofSta CntKDEn Ilazsa 
r. TtA^irpTA Debea . 1. 1j. E. B Calc. 63 

7. Arrears of rent — Dtchrolor^ 

decree — “ Fvriher relief *’ — Specific Jielirf Jcl 
(I of 1S77), e. 42. In a suit for a declaratory 


one, anu uncre such rent vas noc cisimcu : neut, 
that the " further relief " referred to in the proviso 
to 8. 42 of the Specific Relief Act u further relief in 
relation to " the legal character or right as to any 
property VI hich any person is entitled to, and ahose 
title to such character or right any person denies 
or IS interested m denying,” and'dccs not include 
a claim for arrears of rent. Fseir CnshP Apdhi- 
KASt V. A^'t;^DA CscyDEB BoorrACBARJi 

I li. R. 14 Calc. 686 


U. ORDERS OF CRISIIKAL COURT. 

L . Order convicting of mischief 

— Citil Procedure Code, 1S59, t. IS — Suit after 
crmtnal frcceedtvgs under es 420, 432, Penal 
Code. Certain crizDinal proceedinga having been 
icccessfully taken against the plaintiff's tenants 
for mischief done in respect to a A. coming 
tinder either a. 430 or 432 (injury or obstiuction 
to ffow of viater] of the Penal C^e, the plaintiff 
brought a suit m the Civil Court for a declaration 
that the fiiif/c.A was Lis onn exclusive property, 
and therefore not,evch a stream as could come 
under either of those sections. Held, that it was 
within the discretion of the Court under s 16 of 
the Civil Procedure Code to allow such a suit to 
be brought. Kaetick Fabasiamck t. Kisiiep 
Wonos JlriTEE . . . 82 W. R. 329 

2. Order as to nuisance— ^utf 

fo eei aeidt order cl ilof/irtrale under Act XXV of 
1S61, ee. SOS to 3/6— Vvn^iction of Ciiil Ccu-t. 
The plaintiff built a bridge over a certain khal 
(canal), vbicL uas rrmoved by order of tbe magis- 
trate under Ch. KX of tbe Criirunal Procedure 
Code ; the defendant, it uas alleged, set tbe m*gta- 
trate in motion. 3he plaintiff novt surd tbe 
defendant for a declaration of bia right to erect the 
bridge in question, and to Lave the order of the 
magistrate set aside. I/i/d, that no such soituonM 
he. The Judge in the Court below held that the 
suit would lie to try the plaintiff'a right to erect a 
bridge over tbe kfaal. /feld, on ■j’pral, the suit 
ought to have lecn dismissed. MApnAB ClUKPBa 
CCaO V KaUALA KaKT CuCCKfEBCTTT 

6 B. D. B. 643 ; 16 H. 883 


DECLARATORY DECREE, SUIT FOR— 
eonfd. • 

11. ORDERS OF CRIMINAL COURT— cenfd.' 

3. Order on dispute as to' pos- 

session— fuif fo eet aet'de J/affielrnfe’t order 
under t. 321, Criminal Procedure Code, 1S61~~‘ 
Order not pul in force. Plaintiff's right to a de- 
claratory liecreo as to the crroncouaness of the 
Afagistrato's order, passed under s. 321, Code of 
Criminal Procedure, permitting defendant to erect 
a drain-pipe to take w atcr from plaintiff's reservoir, 
vras held to be not affected by the fact that the 
Magistrate's order bad not been put in force. 
Meoiuiaj Smon v. RAsncOABEC Sison 

17 W. R. 281 

4. Trespajj fo land— 

Order under Ch. XL, Criminal Procedure Code 
— Right to suit for declaratory decree’ A person 
whose right to land has been disputed, and who 
has obtained an order under Ch. XL of the Code 


’ I. L. R. 6ilad.l78 

6. Order as to rival bits— 

Cavee of aetton— Consequential relief, R’hen a 

f ilaintiff alleged (bat he bad held a bit on his own 
and for many yean on Tuesdays and JVidays; 
that the defendant bad eet up a rival h&t on these 
days and prevented persons from attending the 
pUintifl’s hit : that this led to disturbance which 
coded in on order being made by the hlagistrate 
prohibiting tbe plaintiff from holding his nftt on 
tbe said days, and that the plaintiff suffered loss 
and damage in conecqucnce: Held, that, assum-, 
ing these facts to be true, the plaintiff was entitled 
to a decree, declaring, as against tbe defendant, 
tbatthe plaintiff had a right to hold his hAton 
Tuesdays and Fridays GoPi Monoif WdujckXv. 
TARAUDNY CnoVTDIIRAMt 

I. L. R. 6 Calc. 7 : 4 C. L. R. 309 

0. Declaration of title to land 

—Spreifie Rtli‘f Act (/ of 1S77), s. 42 — Criminal 
Tfocedure Code {Act X of 1^82), s. 133, order 
under, for remotal of on obstruction standing upon 
tertntn land — Otcnerthtp of such land — Public 
roads— Bombay Land Revenue Act (Bombay Act 
V of J87S), •. 37, A Magistrate made an order 
against the plaintiff tinder s. 133 of the Criminal 
IVoeednre Code (Act X of 1882>-for the removal 
of a certain oil < standing in front of the plaintiff’s 
shop aa an obstiuction to the public way, Tbe 
plaintiff thereupon brought this suit against the 
teeretary of State for India in Council for a de- 
claration that tbe land on which tbe otla stood 
was bis property, and not that of the Government. 
Held, that, the public roads being vested by a. 37 
of the l-and Revenue Code (Bombay Act V of 
1878) In the Government of Bombay, they were 
** interested to deny ” the plaintiff's title to the 
land, and, therefore, under s. 42 of the SpecISo 

6k 
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DEOLAHATORY DECREE, 'jStriT POR— , DECLARATORY DECREE, SUIT FOR— 
eonid. I tonid. 


11. ORDERS OP CRIiUKAIj COURT—eon'M. 

R^icf Act (I of 1877 }, the plaintiff (aubjoct to tbo 
discretion of tho Court) was cntitloil to ft do* 
cUration as agaiast the OoTcrnmcnt ot his right to 
the laQ'l, and tho plaintiff was not calloi upon U> 
wait until the Gorerflenont hvj taken poisession of 
tho land. It was coatendoil that tho juriaJicUon 
of tho Court to make tho docUration prayed tor 
. . ■ inn which 

■ I ■ . ' » *' 'btrata 

• m any 

. ontor 
. • inalioa 

■ SratB 

\i. if. at. 1/ Lom. 293 


12. 1ITSCELLA>IE0DS SUITS. 

1. Suit to thftva fltataa as 

tenare.holdsr d3claral-~Gtuii Proeedure Cod-!, 
J8J9, « 15— GonK7Uieal»aI refiV- A suit in which 
tho plaintiff prayed for a desres declarmtr that tho 
,>'>r..„ian( was not, as had boon frauduioally re* 


able. AUsoubo K 

8 N. W. 331 


9. Suit for dealaratlon^of right 

as valU— Oon«e 7 u*n!ial rthtf—Acl XI fif 3Si3. 
A suit to ba doclared radii, or elder, among the 
hollers of a patiikiwatan will not lio. as upon such 
declaration no consequontial relief 'can bo ciren. 
Sob AotXI of 1813, Yesaoi Afsji PATity Ybssji 
Rnai .001 « • *1. 8 Bom. A. 0.35 

3. Denial of plaintiff's right 

. T- , .nitfordo- 

(ttlo to 

• Sastnr, 

' ! defend* 

ant in uis i.iiv.^.u s bo the 

aurlhikari, and alleged that tho headship was 
situated eUowhere, tho defendant Was held feo bo 
assorting a title adrorso to the plaintiff snOioient 
to justjy a declaratory decree KooimoiNaTa 
SlTRMa GoSSiMEB V. DHBEH ;CltOFDBR fSORMA 
Aoohikasi GossiJiBB . 90 W. R. 315 


' d. Suit for daolaratloa on low 

stamp duty to obtain relief for which a 
“fSber stamp \3 chargeable— Sweiffc RtUef 
Act (1 of 3877), e. 42. The defendant was i 


12. HISCELLAHEOUS SUITS-conli. 

thoSpsoiSs Relief Act (t of 1877), inasmuch as to do 
so srould onaklo the plaintiff to obtain a relief on 
ft stamp of RIO which the li-'glslataro intended 
should be chargeable with a higher fee, and thus 
sroutd hare the effect of giving countenaneo to an 
erasion of the stamp law. GavraTOfn RnoLAOtn 
r. OtsrATom « I, !>. R. 3 Bozu. 230 

S. Bait to doclaro illegal pro* 

ccodlngs romoring poraon from oQlco— 
iruai of iKluiI omi'r— S'p'ci/te TJdir/ Art, a. 42. 
Pott bv six plaintiffs praying for a declaration 


. . . » . t 

hare been sought. tnai, uiii si ...d 

been an actual ouster fraoj offiee, a declaratory 
salt would lie. r, DeraxArsKi 

1. L. R. 8 Mad- 801 

0. — — Right to appoint ghatwal 

— /«/no 7 em*nl of T\jhl of Ooternmtnt. In a suit 
by the Government in which the plaint claimed the 
right ** to reiosCsto a ghstwa] in pos4c«dan of a 
certain estate es being a ghstwsU tenure liable to bo 
appropneted to tho use of the gbatwal for the time 
being, by sotting aside & patni talukh collusively 
crestci by the defendants,” it wos found that no 
right of the Oorernaent had been infringed by the 
creation of such patni talukh, which the defend* 
ant had a right to make, and tho Oovommeat 
was held not to bo entitled to a bare declaration of 
right. Asawp Kerjunr i\ OnrsftS'Ms'ST 

0 B. Ia R. 10 note : U W. R. 183 
•v _ Suit for declaration of right 


to flow ol Tvatai' — 

A suit for a declaration of prescriptive 
right to tho use and enjoyment of the water of a 
watcrcourso can ba maintained without the spec!* 
ficatioa of any particular amount of damage sns* 
tamed by tho olaintiff. The general rule of law in a 
Casoofthis *.-'>lnr« 

of an esta 
have the n 

purposes, " '' 

will not interfere witn Himiiai n^u^, f- 
pacties holding land lower down on the same 
watercourse. SiRDAWAN v. SnUBVSS Srson 

11 Vr. B, 254 

8. amt for declaration of right 

to malntenunca— Raiiirt? »««<» no* rawed 6y 
pleadiays. In a amt by a Hindu widow for a decia* 
mtioa of bar right to maintenance out of her hus- 
band’s estate, which had been mortgaged to the 
defendant by the heir, the plaint prayed " that 
tho lights of the plaintiff over tho estate of her 
husband by way of znamtenance, and for the ex* 



{-3231 ) 


DIGEST OP CASES. 


( SS32 ) 


DECLABATORY DECREE, SDIT TOR— 
eonti. 

12. MISCELLANEOUS SUITi— cojiid, 
attendant on the marriago of her daughters, 
might bo ascertained and declared ; that it might 
ba deolated that tho defendant took the mortgage 
subject to the plaintiff’s nght to maintcnanco and 
Tight to such expenses as aforesaid ; that for such 
purpasa all proper accounts might be taken for 
an injunction and such further or other relict 
as might be necessary. No apecifio sum was asked 
■for maintenance, nor was it stated on what portion 
of the estate the maintenance was sought to 
ho charged, nor that the defendant took notice 
of the pUintiff’s assertion of her rights. Tho lower 
Court held that the suit ought to be dismisscfl as 
praying only for a declaration of right. No alter- 
ation in tho form of tho suit or in the issues in this 
respect was proposed for tho plaintiff. I/elJ, on 


tho marriages, if the plaintiff should be found en- 
titled to them. NisTiRiKi Disi r MasiUNLai. 
VUTT . < i. 19 B. L. B 11 : 17 W. R 422 

lOi Suit for ’■declaration that 

^decree is Araudulent and collusive— Sp<'ciA$ 
Belie/ Act, 1S77, i. ^2— Suit to ut attdi a decree 
on the grovnd oj fraud Subsequently to a decree 
for partition o! an ancestral estate, tho creditors 
of one of tho parties thereto, who, from tho time 

. . , 11 , . 1 . 1 . — ^''-monlhe 

le estate, 

■ , obtained 

1 hey then 

decUni- 

tion that tho decree then passed was, so far as it 
affected their (the plaintiffs') interests, fraudulent 
and colluaire, and of no effect, //c/d, that the suit 
was not mamtamable. Rsm Sanxrr v. Roksiiw 
Kuab . . . ERR, 7 All. 884 

11. Suit for declaratioa of 

right to an account— Speci/i« Hehef Act, 
«. 42. Where it is open to the plaintiff to ask for an 
account, against the defendant, o! moneysreceived 
by him under a certificate of heirehip, and for pay- 
ment of moneys not properly accounted for, bo is 
precluded by e 42 of the Specific Belief Act, I of 
1877, from asking for a mere declaratory decree. 
Bai Anope V. Sltrtcru'iD GinonAR 

I. L. R. 9 Bom. 355 


DEODARATORY DECREE, SUIT FOR— 

contJ. 

12. MISCELLANEOUS SUITS— con/d. 
tako a portion of tho oocuptnoy-holdlng at a cer- 
tain psnod of tho year for tho purposo of onlli- 
ratine indigo. Held, by tho Pull Bench, that tho 
word “ kliushi '* usod in tho wajib-ul-urx indioatod 
that tho land WAS only to bo takot with tho occu- 
panoy.tcnant’s oonsent. and tho document croatoJ 
■ * * * ‘‘ ,* ‘ ‘ vko tho 

■ That 

• . s • special 

■ ■ ■ . ■ 1877). 

SoBOBAHH p. BaAtno Pbasad 

1. L. R. 7 AU. 880 

13 Su!6 for dooittratloa that 

property l0 wugf— dc/ XX of ISS3, ss. J4, 15, 
18 — Otvil Procedure Code, s. S39~Spee{f!c PeUef 
Act (Act 1 of 1S77), 3, 42. A Mahomedan brought 
a amt against a person In possession of certain pro- 
perty for a declaration that the property was wuqf. 
llo did Dot allege himself to be intorostod in tbo 
property, fuflber or otherwise than as being a Maho- 
medao. Ho stated as his cause of action that tbo 
defeadant bad, in a former suit between the same 
parties, filed a written statement, In which he 
denied that the property now fn quesfton was wuqf. 
Zfe/d, that tho suit was not maintainable under, 
tho provisions of s. 42 of Act I of 1877 (SpeeiSo 
Belief Act). Bdd, further, that tho relief oon- 


per to make tho declaration prayed for by the pla'int- 
ilf, oven if the suit was maintainable. Wajip Aw 
Shah ». DI1NAT.PW.A Beo I. 1aR.8AJ1S1 
-* n 1 .. that 

1 • ••{(/ of 

laration 
passed 

imuuuienuy, lue uu’Jge iiaving uecii uriuuu by the 
decree-holder, tho present defendant. Held, that 
tbo smt did not lie. Tho remedy would appear to 
bo by way of injunction to restrain tho decree- 
holder from executing tho decree. Kttihiameo 
V. Kutti . . I. L. B. 14 Mad. 197 

16. _ Suit for daclaration that 

tbo defendant is a mere benamidar for 
plaintifT— 3peei/ie Itelief Act (/ of 1877), s, 42. 
In a suit by A to obtain a declaration that a decree 
origioalty obtained by B agoinst 0 and another. 


xab 


16. . Consequential relief— Court- 

Zee* Art {VII of 11870), 8ch. II, Art. 17, el. (iii). 


Ck2 


VoL. n. 
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DECLARATORY DECREE, SUIT FOR— 

conci'. 

12. JIISCELLANEOlJS SUITS— etmfrf. 

and a. 7, cl. iv (c). A euit in wliicli the only i»niycr 
is to have it declared that a certain decree is in* 
eQcctual and inoperative against the plaintiQa, is a 
suit for a declaratory decree without consequential 
relief, and falls within Sch. II, Art. 17, ch (3), and 


I. It, R. SO Calc. 7S8 
'r * 1 . , f- -Tad— 

• ~Itea 

■ . • • • otn/ 

I • ' ' . . • / r de* 

claraiion as to vicmlerahip of lartftid — Specific 
Eduf Ad {I of 1S77), a. 42. A suit was brought 
in the Court of a Subordinate Judge for a deetan* 
tiou that the plaintid& and defendants therein 
had no commumtT of interest and were not rntm* 
hers of a fartfod having joint property. The pro- 
^rty of the tarvod was valued by plaintids at 
R3,000 and tlus was held to bo a true vatu* 
atlon, but it appeared that the value of the 
plaintiff's interest in it was R3,000 only. In a 
previous suit between tho parties which had 
been brought in tho Court of a District Munsif, 
it had been held that the parties hclongcil to tho 
saioe family; and this finding had been up- 
held on appeal. Plaintiffs did not ask. by way of 
further i^ef, for possession of a portion of the 
property, which was in thq enjoyment of the de> 
lendants. Utli, that the suit was barred, both es 
Tta 'judicata and by s. 42 of the Specific ttetief Act. 
The value of a suit for a declaration that certain 
persons are or are not members of a tanrad Is the 
value of the share of the lartoad property which 
would be allotted to them if a partition were made 
by common consent. Panoa v. UnyiKUTTi (1000) 
I. L. R. 24 Mad. 276 

18. Mortgage — Spectfic Belief Act 

[Act I of JS77), a. 42 — Burden of proof — 
VaujTucluary viortgagee \n posattsion aeelnn^ a 
decfarntion (Aat (As properly is not taleable in 
Mecution of a decree on o prior mortgage. The 
plamtiQ, a usufructuary mortgagee in possession. 
Came into Court seeking a declaration that the 
mortgaged property was not saleable in execu- 
tion of a decree for sale obtained byanotbei mort- 

nortgagee 

. i . • j that ho 

had obtained possession as a usufructuary mort- 
gagee and was still in possession, but that hia 
mortgage still subsisted and had not been dis- 
charged. Chttta Singh v. Deui Dik (1901) 

I. L. R. 24 AU. 17l> 

19. — — yrni— Specific Behef Act (I 

o/ 1577), «. /or declaration of snonfidiry 

of will on ground tbat it bequeathed family 


DECLARATORY DECREE, SUIT FOR— 
conetl. 

12. illSCELLANEOUS SUITS— eoneU. 

properly — Ko claim for partition — Maintiinalihly 
— Hindu htc — Ext'sfenee of leaeea over family 

C perly no lor to partition Plaintiff soni his 
ther, his slitcr. and his brother's son for a deela. 
ration of invalidity of a will, which purported to 
have been executed by liw late father, and by 
wliich certain property had l>cen bequeathed to one 
of the drfcndnnta. riaintill claimed that tho 
propirty waa anceatral: that ho was entitled to 
his share in It by ngbt of survivorship, ond that 
tho testator luid no power to liequrath it. Ko 
claim was made in tho pUtnt for partition of tho 
property, which was stated to be in the po«*'<f*ion 
of tenants under Jeapcs granted by plainlifl and 
first dcfrndantK. Held, that the suit was barred by 
the proviso to s. 42 of the Specific Relief Act, inss- 
much as plaintiff might have surd for partition 
of hia share in what he claimed to be the joint f«mi- 
ly property. Even though the land were In tho 
pow^sion of tenants entitled to eontinue In occu- 

E ation under subsisting leases, that would lu no 
ar to a partition of the property omong the mem- 
bers of tho fomily. Stova NABiyAi«A>iti’Ti r 
Ta^ma^tsa (iDOl) . I. L. R. 25 Mad. 604 

declaratory suits 

-See DectiBATORT Drenzz, Serr pok. 

See Unmir Law . . 9 0. W. IT. 26 

See JtrujSDtCTXOJt L L. R. 05 Calo. 777 
DECREE. 

Col. 


1. roBM or Decsze — 


(a) Gzrimui. Cases . . 


. 3242 

(6) Accoust 


. 3248 

(c) Agent .... 


. 3248 

id) AsBirr-ATtow . . 


. 3248 

(e) Dili, op EzcaAKOC — 

— 

. 3249 

(f) Consent Deceeb . 


. 3249 

[g) COKTItIBUTlOS 


. 2250 

(&) Costs .... 


. 3251 

(•} DAtiAors . . . 


. 32*'2 

(j) DECtAEATOErSUIT. 


. 3762 

(4) Deed, Sort to set asieb 


. 3763 

(1) Ejectment . 


. 3'64 

(m) Endowment . . 



(*) Ehiiascement or Rent 


. 3255 

(o) Goods .... 


. 3256 

(p) Heibs .... 


. 3836 

(?) Hindu Widow 


. 3267 

(r) Idod .... 


. 3257 

(s) lUPEOVEMEHTS . » 


. 3268 

(f) MAOoirED AN Widow • 


. 3253 
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3ECHEE — conti. 

1, Fobu or Decbee— <oncM. 
(u) lUlKTESlXCB 
(f) Messb Fnonrs 
(tc) Mobtoaoe • • 

(x) Nos-scit 


Col. 

3258 

3261 

3201 

3271 


(y) Pateks asd AccototSi 


SnT3 roit 3272 


(z) Pabtitios ..... 3273 

(aa) Paetnebsitip .... 3275 

(56) Possession 3276 

(m) Pee-emptio:! .... 3284 

{dd) Teespasseb .... 3286 


2. CONSTBOCTION OP DECBEE— 

(а) Genebae Cases .... 3287 

(б) Account, Decbee por . . . 32D1 

(el Buildings, Erection oe Removal 

OP 3202 

(d) Consent Decree . , . 3293 

(e) Costs v 3293 

( f ) Deed, Execution op . . . 3296 

(;;) Ejectment 3297 

{ h ) Endowment .... 3297 

(0 Execution 3298 

()) Fobpeitube ..... 3305 

(*) Heir 3305 

(0 HlKDU^WlDOW .... 3306 

(m) Injunction ..... 3306 

(n) Instalments .... 3306 

(0) Interest . . . • . 3307 

(p) Maintenance . • . . 3310 

(2) ^Ibsne Pbostts . • . . 3310 

(^) Monet 3313 

(*) Mortoaoe • • • • . 3313 

(0 Payment into Coubt • • . 3319 

(u) Possession . • ■ • . 3321 

(f) Pre-emption » • • . 3322 


3. Alteration ob 'Amesdme! 

CREB . 

1. Effect op Decree • 

5. Revival op Decree 


. 3324 
. 3346 
. 3349 


See Administration. 

I. Ii. B. 82 Calc. 661 
See Abeitbation E Ii. B. 83 Calc. 488 
See Aoba Tenancy Act. 

I. L. B. 27 All. 21, 31 

SmAppeai^ 

Decrees ; 

Execution or Decrees. 


SBCBBE — eontd. 

See Appellite Court — iNTEBrERENCE 
with, and Power to vary. Order or 
LOWER Court. 

See Attaciiment — Subjects or Attacr. 
SlEXT — 

Decrees ; 

Expectancy . E Zi. B. 28 Calc. 483 
See Attacr'ient before Judgment. 

I. LB. 33 Calc. 639 
See Civn. Procedure Code (XIV op 
1882), 8.2 . 12 O.W. 1^.1102 

8. c. L L. B. 86 Calc. 493 
See Civil Procedure Code, 18^2, s. 2. 
See CiNTL Procedure Code, 1832, s. 244 
— Parties to Suits. 

See CiiTL Procedure Code. 1882, ss. 244, 
310A, 311 . I. L. B. 38 Bom. 698 
Su Civil Procedure Code, 1882, ss. 208, 
622 . . X L. R. 31 Bom. 447 

See Civil Procedure Code, 1882, & 253 
I. L. E. 81 Bom. 128 
See Ci^VL Procedure Code, 1882, 8s . 
257, 257A, 258. 

See Civil Procedure Code, 1882, 8. 443 
I. L B. 28 AH. 187 
See Compromise Z. L B. 32 Calo, 661 
See Consent Decree. 

I,L.B.8lSom. 16 
See Contribution, Suit for. 

X L B. 31 Calc. 697. 643 
See Court-fee . X X. B. 33 Calc. 11 
t,! See Declaratory Decree, Suit fob. 

• See Dexeuan Agriculturists' Reliep 

Act . . X X. B. 31 Bom. 120 

'■ See Estoppel — Estoppel by Judgment. 

7 O. W. N. 674 

Set Evidence — Civil Cases — Decrees. 
See Execution I. X. B. 35 Calc. 1047 
Set Execution op Decree. 

. “ See Ex-parte Decrze. 

Set Gujarat Taluxdars’ Act, s. 31. 

X X. B. 83 Bom. 443 

8ee Hindu Law. 

L L. E. 33 Calc. 676 ; 1119 

•See Hindu Law — ^Widow — Decrees 

AGAINST IVlDOW, AS EEPRESENTINa THE 

estate, oe personally. 

See Interest — Omission to stipulate 
• FOB, OB stipulated TIME HAS EXPIRED 
—Decrees . X L. B. 33 Calc. 846 
fieeJALXAR . X L. E. 33 Calc. 16 
I See Joint Property. 

X LB. 26 AH. 683 
I X L B. 28 -AH. 611 
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DECmES— confd. 

See Jtoisdictios , L Ii. E. Calc. 103 
See JcEiSDicno^f of Hicn CorsT. 

1. L. H. 33 Calc. 180 
iSm Lease . X Zi. H. 33 Calc. 803 
e Lishtatiok . I. X. IL 32 Calc. 176 
^ 1. L. B, 33 Calc. 670 

See LiitiTATios Act, 18“7, Pen. 11, Aat. 

179 . . X L. B, 31 Bom. 102 

See SIoxet-Decree. 

See IIortoaoe. 

X Xi, R. 31 Calc. 737 ; 803 
X X. B. 28 Bom, 163 
See Pastceaqe 1. X. B. 31 Calc. 603 
See Pessioss Act. 

X X. E. 30 Bom. 101 • 500 
See PossEssios . X X. B, 33 Calc. 487 
See Practice i X X.B. 33 Bom. 210 
’ See Pritt Cocxai. 8 C. T7. 17. 294, 206 

See Probate axd AostnasTRATios Act, 
8.60 ”, . . 8 0.^7.17.748 

See Beceitsb . I. L. B. 33 Calc. U7 
See Eesistaxct or Obsttectios to E«* 
emox or Decree. 

See RioDT or^Sni— D ecrees. 

See Sals . . t, It. B. 33 Calc. 283 

XX. B. 86 Calc. 323; 330 

See Sale rs Eeicctiox of Decree. 

See Sn^orr—Cscss-oscTtETS. 

See Tbassfer of pForxBrr Acr, s. SO. 

9 C. -W. N 677 
X X. B. 27 Mad. 826 
See Tbassfet. or Pbofebty Act, ». 90. 

1. Ii. B. 33. Calc. 870 
X X. B. 2B AIL 193 

— adj\xstinent, discharge or aatle- 

faction of— 

See CmL PBOCEcrRE Code, 1S82,— 
e. 244 — QcESTioys n? Eszctmoji of 
Decree . 7 C. W. N. 64, 172 

s. 244 — Parties to Serr. 

I. X. B. 29 Calc. 608 

8. 257 A. 

against father— 

See Hckud . X X. B. 34 Calc 642 

- ■ — alteration or amendment of— 

See Afpeal — Orders. 

X X. B. 28 Calc. 177 
See SuPERntTEKDEscE OF Hioa Codbt— 
. CiTO, PROCEDrEE Code, s. G22. 

S C. W. K. 102 


PECRJiE cont<l. 

application for amendment of— 

SeeArrsAL to Pritt* Corycn— C asts nr 
wmen Apteal lies or sot — A riTiL- 
able OncErj X X, B. 30 Calc. 670 

assignment of— 

See BesoalTexasctAct. 8 l4S,CT-(Jk). 

0 C. "W. N. 01 
See Cirrit ProcrorrE Core, 1PS2, s. 232. 
See JmsDicnos— CirsES or Octi'dic- 
Tiox— CirsE OP Actios. 

See ScT'Orr— OioES Dectees. 

barred by limitation— 

See E%Trt5cE— C ivil Cases— Decrees. 

X X. E, 3 Calc. 383 
14 B. X B. P. C. 370, 371 not© 
See Sale ly Execttios or Decree— 
lyTAun Salts — Decrees barbed bt 
XnirrATios, 

--- compromiso, in variance vrith — 
See Deposit . 10 C. %7. W, 636 
See P.iciiT or FciT . 10 O. W. N. 1024 


— consent— 

See Aeteai— D ittEM 6 C. W. N. 877 
Set Civil ProcEErrE Codf, s. 244— 
QtESTioBS jy Extctnoy or Decree. 

X X. E. 23 Calc. 030 
See EsTorm— E stoitel by Jcsanzyr, 
1 C. X. B. 528 

• X X B, 24 Bom 77 
SeeExJ^crxoB . XX. E. 21 Bom. 400 
See Mattosiedas La^ — Debts. 

. I. i. E. 4 Calc. 142 
See MiB'OR — RrrBESEyTATiOK or JIixob 
nf EmTs » X X. B. 23 Calc. 834 
See PBAcner— Civil Cases — CoKsryT 
Decree. . • 5 C. X B. 464 

• • • 1 Did. Jut. 17. B. 395 

X. X. E. 25 Calc. 649- 
See Ees Jvdicata — ^Adjedicatioxs. 

, X X B. 24 Calc. 216 
I. X. E. 24 Bom. 77 

• • 2 C. "W. 17. 174 

See Res Judicata— Mattees ix Issue. 

X X E. 21 Mad. 91 
See Traksfer of Propebtt Act. s. 67. ^ 
I, X. E. 22 Calc 850 

construction of decree — mort. 


See Sale is EiEcrnos or Decree— Set. 
Tisa ASIDE Sale — Geseral Cases, 

6 O. W. 17. 6. 
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DECREE— 

_ contract In doroeatlon of— 

See Civn. pBOCiDtuE Code, 8. 244^ — 
QcESTioys IK Eiecetiok^ 

e C. W. IT- 786 
_ copy of, deduction of time neces- 


sary for obtaininB— 

See Lijjitatios Act, 1877, s J2 (1871, s. 
13). 

_ decree fi/s/ — 

See Divobce Act (IV or ISCO), ^ >2. 

I. L. R. 31 All, 611 

definition of— 


See Cl ' 11 PBOcEDOtE Code, 
'• DecheE," DinKiTioN of. 


for damages— 


DECREE— fon/d. 
for money— 


l^p^e Civil PnocEDrSE Ccde, 1882, 8. 232. 

I. E. R, 31 Rom. 808 


See PossESSJOS— 

NlTTOfi or POSSESSIOS. 

1, L. R. 29 Calc. 208 

Suit tor Pos^essjok. 

6 0. •W. IT. 234 

See PossESsios, Ofdeb of Cbimisal 
Court as to — Decsjon of KIaois- 

TBATEASTO,POSSE8SIOK% 

6 C. W. IT. 663 

execution of— 

See Afpeal— Execctiok of Decree. 

See Executiok of Decree. 

ex parte— 

See Civil Procedure Code (Act XIV 
or 18821, ss, 100, 108, 157, 158, C22. 

I. It. R. 36 Calc 189 
Set Civil Procedure Code, 1882, s. 108. 
See E'idekce— Civil Cases — Decrees. 


See Liuitatiox Act. 

I. D. R- 31 Rom. 303 
See Riqut op Suit — Fraud. 

I. li. R. 29 Calc. 396 

finality of— 

See Sale in Eiecution of Decree — 
Mobtoaoed Propertt 

I. L. R. 24 AU. 649 


See Easement , I. li. R. 85 Calc. 661 

for mesne profit 

See Hindu Law — Debts. 

11 C. -W. IT. 183 


See Partition Arr (IV op 1893). 

I. li. R. 82 Bom. 103 


for performance of a particular 


See Civil Procedure Code, 1882, ss. 
259, 2C0 (1859, s. 200). 


for possession and mesne.profits. 


form of, where deeds ore invalid— 

See CUAMrERTV AND MAINTENANCE. 

1. L. R. 85 Calc. 420 


— for rent— 

See Decree i I. L. R. 82 Calc. 680 
Set Landlord and Tenant, 

I. D R. 84 Calc. 298 
I. L. E. 85 Calc. 737 


— for rent due on two holdings— 

See Bengal Tenanct'Aut (VIII op 1885), 
s. 170 . I. li. R. 86 Calc. 76b 


for Bale— 


5ee Civil Procedure Code. 

I.li. R. 29 Bom. 18. 863 
1. It. R. 27 AU. 88, 163, 325, 
874, 380, 465, 675 

See Execution. 

I.I..R.29Bom.79) 615 
I. Ii. R. 82 Calc. 265 

form of— 

See Co-suarers — Enjoysiznt op Joint 
PB orERTV — E rection of Buildings. 

1. L. R. 80 Calc. 001 
Set Hindu Law I. I>. B. 34 Calc, 735 
See Restitution or Conjuo vl Riobts. 

I. It. R. 28 Calc. 37 
Set Transfer op Property Act, ss. 02 
AND 93 . I. L. B. 29 AIL 481 

See Vendor aNd ruRcnASER — I nvalid 
Sales . ' I. Xi. B.*26 Bom. 159 


. fraudulent — 


See Fraudulent Decree. 

. joint liahiUty under- 


See Contribution, Suits for — PAT sizifi 
op Joint Debt by one Debtor. 

See Limitation Act, 1877, art. 99 (1871 ; 
ART. 100) . L Ii. R. 4 Calc, 629 
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DIjOIlEE-»'on{I. 

— MaslBtrato to respect 

Stt Possession, OBDEtt op Cpjuisai. 
CotniTAS TO— 

Decision of JIaoistbate as to 
Possession . 0 O. VT. N. 841 

Disputes as to Rioiit op IVay. 
TVateb.etc. . ec. W.N. 101 
Stt UinsANCE — U ndeb CriiiiYAi. 1‘nocT- 
DUBE Code . 6 0. VJ. If. 480 

obtained by fraud— 

Set Limitation . I. L. II. 34 Calc. 711 

of Court of If ative State— — . 

See Execution op Decbee— Decbees op 
Courts op Kativp. States. 

1. L. n. 16 Bom. 210 

. of Small Cause Court, eutt on — 

Stt Eyidence — C iYtL Gasps — Dpcreps. 

6B.L.II. 729, 730 note 
7 B. L. B. Ap. 01 
Set HionT op Suit— Decbees. 

~ .— ... . on appeal— 

Stt Limitation . I. L. B. 84 Calc. 874 

on compromlee— 

Stt CoMTROMtSE— COSIPBO'IHE OP SUITS 
UNDER Civil Pboceduub Code. 

6 0 W. N. 485 

- on mortgage— 

Stt DeKKHAN AOBICULTumSTS* Reliep 
Act (XVn op 1879). 

I. L B. 32 Bom. 08 

on private award — . 

iSee Appeal . . 11 C. *W. N. 220 

payable by Instalments — 

Stt Civil Pkocedubb Code, 1832, ss. 257, 
258. 

Sec Limitation Act, 1877, art. 179 (1871, 
ART 167) — Order fob Payment at 
Specified Dates. 

' pending appeal— 

See CiTO, Procedure Code, 1882, bs 108, 
C60, 682 . I. L. B. 30 Mad. 535 

reversal of— 

See Sale in Execution op Decree— 
Invaud Bales — ^Decrees apierwards 
reversed. 

See Small Cause Court, Vs’esidzucy 
Towns — Practice and Procedure— 
Altering, Setting aside, or Revebs- 
iNO, Decree . I. L. R. 19 Mad. 80 
^ See RroBT op Suit— Fraud. 

7 C. W. If. S5S 


DE OBEB— foni i. 

reversal of whole, on appeal by_ 

one defendant— 

See Civil Procedure Code, 1832, s. C44 
(1839, s. 377). 

— revival of— 

See Drcr.EE — P kvital op Dpcbef, 

8 B D. n. Ap. 04 : 12 “W. E. 28 
See Limitition Act. 1377, Sen. II, art. 
179 (1871, ART. 1C7)— PrnioD prom 
Which Ltmitatioy runs — C ovnveous 
ProcEEDixes . , 24 BT. B. 143 

.^ee Rinirr or Suit— Decries, Suits on. 

I. L.B. 7 Calc. 74 

set aside ; application for re. 

fund of amount of — 

See Limjtatjon Act, JS77, Sun. IF. Arts. 
178, 179 , I. L. B. 28 Calc. 113 

splitting up of — 

See Lis pendens • 13 C. BT. If. 220 

I Bupereeded— 

See Monet paid undeb Process of 
Decree. 

- transfer of— . 

See Practice » I. L. B. 81 Bom. 5 
, — - transfer of, for execution- 
Set Benovl Act 111 op 1870. 

See Civil Procedure Code. 1852, R. 232. 

I. li. B. 29 Calc 285 
See EtecUTtoN or Decree — TraSsper 
OP Decree for Execution, etc. 

See Set-off — Cross decrees. 

1. L. B. 20 Mad. 428 

validity of — 

See Execution op Decree. 

I. L. B. 30 Mad, 26 

variation of, on appeal by some 

of joint appellants — 

See Civil Procedure Code, 1882, s. 644. 

I.Xi.B.25 Bom. 699 


1. FORM OF DECREE. 

(a) General Cases. 

L___- Ifecessity ^r a ^decree — 

essential tbat in a BUii irnuer i-uo a^uowuIo 
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SECH££--ranf(f. 

1. FORM OF DECREE— conlJ. 

(o) Oesebil Cases— conW. 
tip giving cflect to tho dccUion. An Awlst»nt 


made a decree affirming it. lltld, by Stuart, C J., 
on second appeal, that the defect ansmg from the | 
want of a decree on the record of the Court of first in* 
stance was a bar to tho hearing of the aecond appeal, | 
and the proceedings of the District Court should bo | 
sot aside, and the case should bo sent hack to the 
Assistant Collector in order that be might frame a 
decree. Uild by Straioiit, J , that the decree of 
the District Court was appealable, such defect not- 
withstanding, and the appeal should be decreed, 
and the decree of the Distnet Court reversed, and 
the case be sent back to the Assistant Collector for 
the purpose aforesaid. Ob'*crvationa by Stuart, 
C. J.t on the absence m the Code of Civil Procedure 
of any mandatory provisions in reference to the 
framing of decrees. Rahjit Sikoh v. Ilaiii 
Baehsh . . , I. L R. 6 All. 620 

2 y.-ir. P. Land 

&«i.ue Act (XZ.’C 0 / ZSr3)> «. llS and lli—Pau 
itiion, Application for — Ordir on objection oa to 
title raistd m course of parfition.procecdm^a A 
CoUectoi or Assistant Collector trying a question of 
title raued m the course of the heanng of an 
application for partition under the K..W. P. Land 
Revenue Act (XIX of 1873) is not hound to cause 
a formal decree to be drawn up embodying the 
result of bis order or decision on such point Nuz 
Beoasi V. Abdul Kabim Kiia^ 

I. L. R. 14 All. 600 

3 Drawing up decrees — 

of Jiidgt. The duty of Judges in seeing that 
■d«’-«3 are properly drawn up pointed out 
Rustom Ally v. A»eeb Ally SAUTAauB 

10 W. R. 487 

4- Insufflcient payment of 

Court.fce3— Procedure to be adopted on— Ap- 
pellate Court, poieer of In a suit for specific 

pcrfr>rmanr« r.. . 1 . 1 

lor 

Coui •• 

misi 

by tho Sulwniinate Judge, ubo passed a decree for 
spreifio performance, and decreed that, if the de- 
ficient Court-fees were paid, possession should bo 
given to the pIaintifT,'hut that, on failure to pay 
the Court-fees, tho claim for possession should be 
diirtiivied IMd, rlia* ..u.-*.!* - 


DRORRR — contd. 

1. FORM OF DECREE-confd. 

(a) Gebebal Cases— con/ia 

i been for tho dismissal of tho whole suit. KBlsmtA* 
SA«t r. SUSDARArrAVVAR 

I. li. R. 18 Mad, 415 

^ 6. Contonta of decree. Decrees 

of Court shoold be drawn up by the Judge 
IQ such a way as to make them self-contained 
and capable of execution without referring to any 
other document Joytara Dassee f, Mauomed 
Mobaruce 

1. L. R. 8 Calo. 076 : 11 0. L. Ri 399 

Dwareasatu Haldar V. KA'IALA Kaktu 
Haldar . . , , 8 B. D R. Ap. 129 

12 W. R. 98 

6. Duty of judgment- 

debtor and decree-holder. It is the duty of the 
judgment-debtor, as well as tho decree-holder, to 

SCO that . 1 . - j -r » - 

does not 

to its ter 

das 3 . » r ' 1 t , k 1 ■ ' . ■ ' ■ • 

7. — - I DisUnelness and 

consistency aiih judgment regutgUe, Tho decree 
should not be vague, but exphcit m its terms as wcU 
as IQ accordance with the judgment. CliuitSEn 
Mokeb Dosses v- DauRoMEEnuun Larorv 

7 "W. R. 2 

Nurdo Eisqose SiROQ V. Lalla Bcrjur Lall 
15 W. R. 164 

Kcttooo Sikoq V. Ram BuEsn StRos 

18 W. R. 34 

8. I . . Omission to epe- 

cify hownrfories in decree for land— Vague decree— 
Cm! Procedure Code, I8S9, * 190. A decree which 
was passed for a specified quantity of land con. 


Uhowthraih ... 19 W. R. 81 

Darbasee Sayai. V. Fatu Dhalee 

23 W. R. 285 
The lemedy is to apply to have the decree recti- 
fied. Daebaree Sayal V. Fatu Dhalee 

23 W, E. 285 

SBrsTEEDHUB Bhuttacharjee V. Kalee Doss 

Ret 24 ‘W. R. 479 

8- Omission to ept- 

eify houndariee in decree for land—Speetfie state- 
ment o/ relief prnnted by decree. A claimed certain 
lands, claiming one portion of such lands under one 
title and the remainder under another and separate 
title. In the schedule to his plaint he gave the 
boundaries of the entire lands claimed by him, but 
did not give any boundary between the lands 
claimed by him under one title and the lands 
claimed by him under tho other title. The lower 
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DIGEST OP CASES. 
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DECREE— cofUii. 

1. rORM OF DEOREE-<ojji. 

(a) Gesehai. Cases — conid. 

Court decreed the whole of the plointiQ’i claim. 


, aiiu, ' I 

nda Ml 
ipnsed 
decree, 
//fW. 
trcidcd 

, ' ■ ■ »NDRA I 

Ruj V. IvAiTTE Lall Iluj , I. L. R. 4 Calc. 00 

10. Anfici/viffi di/p- ! 

eulfji of execvtin^ decree. The Court will not l>o 
deterred from making a decree by the difCcoIlicsto I 
be expected in carrying it out. I’cjiArrAKTAK*- j 
LmoAit CnETTI V, Naixasivas CnKTi ' 

1 llad. 416 

11. — Decree not 

fyiTig relitf jrantei—Dccree on apr<al A decree 
of an Appellate Court not specifying tbo relief 
granted but merely repeating the judgment “that 
the appeal bo decreed, u not a eufiicicnt compli- 
ance with the requirements of the law. Kcneantnc 
SiKon V Ptoshun Srjtou . . 3 If . W. 416 

la. — — ' Refund of purchaso. 
money — Decree on appeal. In rercremg a de- 
cree on appeal, tho Court should state the relief 
which they consider tho appellant entitled to. 

A purchased a Goremment revenue-paying estate 
from D, but on going to take possession he found C, 
who claimed under a patni grant, also from JB, in 
possession A case was, therefore, instituted by 
B under Act IV of 1840, but it was ordered that 0 
should be retained in possession. A then brought 
a suit against J3 and C to recover his purebaac- 
money. lelief was asked against C, nor bad 0 
anything to do with the sale from D to A. Tho suit 
was dismissed On appeal it was ordered merely i 


DECREE-. I eont^t 

1. ronil OF DECREE— confd« 
fo) Ge.'ieb.ai, Cases— cojifi. 

ruling in CAoirdltrj/ iraAii ^fi v. 2loUi(k loytt 
AU, CD L. D. S2, that, whether the dccreo of tho 
Lover Court b reversed, or modiCed, oraffinnwl, 
tlio decree passed by tho Appellate Court u tho 
final decree In the suit, and as such the only decree 
which Ls capable of being cnforccel by ciccution,. 
not diaschU-d from, except that it was suggested 
that in all cases it may bo expedient exprc«*ly to 
embody in a decree of afiirmanco so much of tho 
decree below as it is intended to aflirm, and thus 
avoid tho necessity of a reference to the siipciTeileil 
decree. Quare : Con tho ruling in ArtanJtnayt 
Djtiv. Purno Cluiiidra Doy.Jl. L.D, Sup Vol. 
S06, bo supported T Kistoei>xeii Giiose Roy r. 
BtmnooACArsT Ri>nn Roy ^ 

10 B. 1*. R. 101 : 17 Vr. R. 202 
14 Moo. L A. 405 

8. 0 . in lower Court. Krtuts Kisnonr. Gnosr 
n Bcroz>4 JCa>t Roy , . 8 W. B. 470 

Jot Xaiuix CjncB t\ CotrcK CnrYOEB Mytes 
22 ■W, R. 102 
16. — — -- - — Dtrtrtel of order 

under vhieh land i< lalen in srecuti'on— Jfrane 
profilt. For tho restoration of possession with 
mesne profits of lands made over in execution 
of a dccreo lubrequcntly rcTcr»«f on appeal, a 
specific order IS not necessary to 1)0 in«crtcil in tbo 
decree of the Appelkto Court. GoOBOOcntrBjr 
Bose r. Btkuctsatii Aciiaiubc 

6 W. R. Jiffs. 38 

16. Decree to huYe a future 

operation. In a suit by a landlord torecoicr 
possession where defendant, who was a tenont-at- 


Bam Kiiuty SlayJDES s. Fftejia Sogba 

SS W. B. 399 
17. Decree to haie 


the putchase-money, Beu. v GrnuniAS Rot 

1 B. li. B. A. C. 60 

Decree on appeaL Dis" 

between a decree of 


14. ___ 

Court affirming decree of 


Decree of High 

tnofuesil Cotiri. Tbo 


So a prospective deereo for contingent arrears of 
maintenance'is irregular. Jcteebia Cnmi Kooeb 
V. Bhaoee Kooeb . . 0 IT. W. 41 

18 Allegation of fraud — 

Decree dealing only partly wifA case. The plaint 
alleged fraud in the defendants in that they 
represented themselves as agents, when in fact 
they were principals, in fifty-eight instances in 
wbieh they had made contracts with the plaintiffs. 
The prayer of tho plaint was “ that the defendants 
may either be held personally responsible^ on th& 
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DIGEST or CASES. 


( ) 


1. rORil OF DECDEZ—fcr-'i. 

(q) Gr5T£lL CaSIS— «TC»’ i. 

ferei*! tx'A ccntncts i» ruirtajtn tlritvEdfi, ct 
cthersTse ttat thrv cay If keU i«iscralj\ tal-V 
for dacagt?, for IrarduUntlr itirtMntirp tlat 
theT vert acttcrjtd to «C«<t tip ccctiaeta alcrr* 
fa id,” and further ashed fcr an atcevnt ard fer 
damages. Itarr^*^ to the JueJgeleloar.pn 
the pTidence, that -the deferdants acted as yrtn- 
cipals, and he treated the case cn the issnp c! fraud 
al^e. Ten case^ cnly cl the filty-cight wrre 
telected by the rJaintids, cn nhicb they ga\c 
evidence ol ttc Iraud ; and the Judge Icurd in 
their laTonr as to three, and held that the rlaint 
charcing fraud, the ylaintifis cculd rot succeed cn 
any cause of action ircidentaUj disclcsed. Qlc 
decree teas drarm up mth reference only to the 
three cases on which the fraud u as f cur d, so far as 


19, Decree for larger amount 

than that claimed— Cofiseut 0 / joMus»- 
Ceffljremwe 0 / suit atfordtng flcitiuj} snore «Ao« 
omot/nl cfoisnerf— Frectifion 0 / decree fiwifed fo 
Offlousif e/oifned— £tid owousit oicorded 

tn tmfTcmitt. Dy consent of parties and the 
leare of the Court, a suit may Lo amerded to cot cr 
an increased claim, and there is nothing m the law 
which pretrenta the partica to a suit enlarging hy 
consrnt or compromtso tho original claim, end get* 
ting or allowing a decree for o greater amount of 
money or land that that originally asked for. 
MoniBTn.T.tTi v. luAui • I. D. D. 0 All. 220 

20. . — Agreement out of Court, 

to pay rent-decree by instalments on hy- 
pothecation of property — Suit la en/oree surh 
agrtement , «/ snflin/ainf.fcle. A suit lies tocnforcoan 
agreement embodied in an instalment-bond cic- 
cuted, without the sanction of tho Court, m favour 
of the decree- holder, hypothecating certain property 
for payment of a decretal amount. Laljt Stn^ 
T. Goia L. n. 25 Ml. 317, referred to. 


Tclerrcd fo. httciUi'XirRs 1 f-anaT CnsMirA 
Gnosii (IOCS) . I. D. R. 36 Calc. 870 

21, ■ Suit Bet down for hearing 


mentioned in tho summons. Diiiiurui. r. 
lIoBursji (1E03) . I. D. R. 32 Rem. 634 


DECRHE-cndf. 

1. FORM OF DECREE-mdJ. 

(h) Accotst. 

SilS. Account, euitfbr—iViafiior 

ead egsaf — Fafy «•/ Crtft ca fo deasf, \Mttv a 
plaint alleged a centinufd agency in lie drfei'd. 
ant ard prayed for relief cn the gtvurd tlat thup 
was a specitc lalarcc agairst 1 ini, ard pTa>in\ for 
the tecoTeiy of such it ni cr any larger svni 'l»t 
night Icproeed tn Ic pajaMcti/sW, that such 
suit was cssentialty rnr for an acccunt, ard that the 
Court fe>Hcwirg tl p girtial iiilp cvglit not to reaVo 
a Pral decter at the htatirc, lut should culrr an 
account to lo taVtn.of ivcli igenl’s deal.rg* with 
tic plaintifl's jiTfcy. Roy v . 

KrjftiM CooMir. lirasurE 

1. li. R. 14 Cfilc. 147 : L. R. ID I. A. 32D 
23. — ... Derrre /it oc* 

ecanl cf itttfhtd Cntl J'rrfiifarf 

Cede, JiiJf, #. fff— Jiestifni— Cfiaa cf |nr/— 

Folitiy tf erectntf. hi a (uit for an acrovnt of a 

• t •• 

a» atwUit ... > I isktii. i 111 ' uiAiiiga aiu tiaii* 
saclions Utnern tho inrtirs,ord of thccredita, 


'Jii)iitKr»uiii8A« OniTJ n. EvrnAPAYA CiiMit 
I. !>. R. 20 Mnd. SIO 


(e) Aor>T. 

24. .. Agent, suit in namo of, for 

Frlncipal — 2?rsfrip/ro»i o/ on drerre. 

■Whero a plnintifT sura by Ida rceogiiitcd ngfiit 
and obtains a decree, tho decree should stand 
in tbonnmo of tlio agent, 'not as for liinisolf nioiir, 
but as ogent end on behalf of tho plAiiitllT. 
CoLAM Jelases CiioWDimY r. Nni i:t t'liVMiru 
Bjkoii^ . . . . 11 W. R. 603 


(i) AnniTRATIOH. 



Uabi Naik . . . 7N. w/oeT 

62. ■ Arbitration, reforonco to, 

■when one party declines to coneont— A«if 
fw thart 0 / land, hi a suit In which plnlntl/Is 
clsimed a O-anna share of certain land helonglny to 
a tnouxah. It was fourd on incsiurtmcnl that 2ti2 
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DECREE tonld. 

.1. FORSrOFDECEEG— conftf. 
(d) AaCITBATlOS — concM. 


decree was tbai iiiu iimuiinia v*<.,w iiiw,><.u ,,, 
recover, as ogamst all the defendants, including O, 
ft 6 anna share in 2G2 bighas ; and as against all 
except 0, a 6-anna share m the 44 bighas awarded 
by the arbitrator-!. Doonaicnois.v Tiracooft r. 
TC tT.T.Y Do3S Hiznvn • 10 W. It, 463 

27. 'Award — Order settini^ eisufe 

avari under s. 521 tan be gitutioned on apptal 
against the final decree. Where a Court seta asiilo 
an award of arbitrators on application under a. C21 
of the Civil Procedure Code, and decides on tha 
merits, the Court of appeal can, on appeal from 
the final decree, inquire into the propriety or other* 
Trise of the order setting aside the anaid. Qanga 
Fersadv. Kura, Alt. JOS, not follow^. 

Achuteiyya V. TuniMAYTA (lOOS). 

I, L. R. 31 Mad. 345 

28, .... ■ ■ Appeatcgainsf de» 

tree on /resboirard made a/(er order of rtmtUalundtr 


Civil Procedure, no appeal lies against such decree 
on the ground that the order of remittal under e. 
G20 was wrong and that the original award ought 

to have been accepted and acted upon. Squaun 

JrzB f. SvsiiisiAViA. Aiyaji (IDOSJ 

I. L. B. 31 Mad. 470 


(e) Bill or Excbahoe. 


defendants ; a decree containing a condition exempt* 
ing the endorser from liability until the plaintiff 
has exhausted his remedies against the drawer and 
acceptor is therefore illegal. Base of Bengal 
V. Kahtice CauNDES Roy 

iX X, B 10 Cslc. 804 


^ I/) CoirSEST Decbee. 


— - — Decree by consent against 

mtaor—ziufy of Court. A Court ought not to 
maie a decree by consent against an infant withont 
ascertaining that it b for the benefit of the 


DECREE— conf i. 

1. FORSr OF DECREE-confd. 

(/) COKSCST Deceee— ^ oneU. 

Infant that such a dccreo should bo pronounced. 
P.AK Cuims Rioa Boksueb V. JIcxooL SincAn 
IQ W. R, 232 


(g) Cosnynrnoy. 

3L ^'Contribution, suit for— Spe- 

cifiealion of separate sumt due. In a amt for con. 
tribution, a decree cannot pass Jointly against all 
the defaulters. It should specify tho particular 
sums to bo paid by each. Bama SoovDCF.ec 
Beru V . Avoxduoyee Debu . 3 W. R. 170 
• PrrtiiBUB CnccEERBDTTr v. RirYncDN'Axii 
Paleet . . . . 15 W. R. 62 

Mohadeo Misses v. Lihoree Misser 

24‘W.R. 250 

32. — ■ , — ■ _ .. Order for 


of his just proportion of the debt. Tavasi TJilatab 
r. Palanusiu Talanar . . 3 Mad. 187 

Bwafpt Rai »•. Mahomed Ali Khav 

6 17. Vr. 816 

Otioolla r. Aseercn . • 7 W. R. 194 

Kristo Coomar CaowDHBY r. Avrxn Motes 
C aowoHRAcr .... 7 W. B. 300 
MonESsena Btrsaa Sixod r. Mctroora Perssad 
8 W. B, 616 

Nobih Mohon Ooossal r. GorAtTCnowDEB 
Mooxebjee .... 11 W. B. 638 
Rasii Mitxjooreb Chowdesatn V. Radha 
S ooNDUREB Dosses . . 23^7*. B, 283 

BncEUT Pandey s>. Mosxbooea Kozr 

23 W. JL 431 

33. — - ■ I. Suit against to- 

fenanfr <o recover rent paid on fJbiV hthalj — Order 
for separate payments. la a suit agamst co-tenants 
to recover tent paid by plaintiff on their behalf, a 
joint decree declaring the defendants collectively 


DossiA CnowDHBAiN . . 14 W. aC 143 

34. Proportionate 

Iiohitity of co-sharers Parties liable for contribn. 
tion held to bo liable according to their respective 
shares in a property and not simply per capita. 
UuBDAN Ali v. Tofossal Hosseis 16 W. B. 78 

35. Principle in as- 

sessing share of cosharer of revenue. Principle con- 
shier^ fair in assessing a co-sharer’s share of the 
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DECKDB — Conti. 

I. FOR5I OF DECREF^enfrf. 

(g) CoNTEnsimoN — concti. 

Government tovenne paid for Iha nhole eatato to 
eave it from sale. JcccoBrKDOO Rot r. FrEZ 
BcEsn CnowDHRY . . .8 W. R. 108 

30. Su>t lor ton* 

tribvfionin Te$pcctof money ieponttibylhtplainU 
ipsfo eavetbe firojerty.of vheh Ihtyvtre eo'thortrs, 
from lemj cold jor orrfar,* of rtvenue — Pertownl 
IiuCiIify. Iq a ^uit for contribution b}' the plaintiffs 
against the defendants, the Court of first instance 
gave the plaintiffs a decree against one defendant 
and esonerated the others. On an appeal by the 
defendant against rrhom the decree was passed, the 
Appellate Court directed the defendants exonerated 
by the first Court to be added as respondents, set 
aside the decree against the appealing defendant, 
and passed a decree against the defendants, who 
were added as respondents, as representatives of 
one and ordered the amount so decreed to be 
recovered from the estate of her (fi’s) husband. On 
appeal to the High Court by the defendants, who 
were thus made liable, on the ground that the 
liability to contribution being the personal liability 


does not create a charge on the estate, the persons 
liable would not be the reversionary heirs to S'» 
husband’s cststes, but those who would inherit 
her etridhan. UpekqbaIal HitkehJeev. GntiN* 
DBA Nath Mckesjee I. D. R. 2S Calc. 60S 
2 C. W. N. 425 


(A) Costs. 

SI. Annexing amount of coats 

to decree— C»u7 Proeedure Code, JS59. t. 360— 
PrcefiM. It IS j, convenient prsctice for a Court 
to annex to every decree the costs incurred by both 
P*rti ce. Kobo Kiusto Hoosebjee t. Par- 
BCTrr CnimN BnunAcnaBJEE . 13 "W. R. 23 

3®- Specification of costs 

without allotment of rceponsibility — CitiZ 
rroetdvTt Code, JSS9, s 1!>9— Decree for tost*. 
The mere specification of costa m a decree with- 
out an allotment of responsibility is not a aoffici* 
tut compliance with a 18<i, Act Vlll of 1859. 
Jakoeee Katii Mooezrjee r. -Iovrisbek 
Hookeiuee .... 15 W. R. 4 

SO. Copy of judgment with 

schedule of costs annexed — c'inf Procedure 
Cede, 1S59, e. JS9. A copy of the judgment, with 
the schedule of costs appended, does not constitute 
e proper decree such as Is required under s. J89, 
Code of Civil Procedure. PtnuiESsmEE Dctt Jha 
r. JorxAmi TnASOOR . 16 W. R. 320 

40. Decree of Appellate Court 

— Chi 7 Procetfiire Code, JSS9, t. S60. Semite: 


DRCRCR— conftf. 

1. FORM OF DECREE— conltf. 

(A) Costs — eoncld. 

When an Appellate Court decrees an appeal atui 
gives costs of its own Court, the costs of the first 
Court should be included in the decree. Mabomeii^ 
Bosseeroollaii Ciiownr.Y v. Raji KA^T Crow- 
dry 18 W. B. 2e& 

41. Omisston to spe- 

cify costs — Cinl Procedure Code, 1859, s. 360, 
S. 360, Act VlII of 1850, only requires the Judge 
of an Appellate Court to state m his decision by 
what parties (and m what proportions if nccesoaiy) 
tho costs of the ongmal amt, which bo must fa^e 
for granted, arc to bo paid; but not to go into 
particulars, or append to lus judgment a schedule 
setting forth the difTercnt items which make up 
tho costs of tho first Court. MoTnooRA Monnr 
Roy t>. HtJr.EE Kjshore Roy , 18 VT. B. 286 

Reversing on review s. c. Hijree Kjsnor.E Roy 
V. Murnooiu IIouym Roy . 17 W. B. 445 

42. ■ Specifieation of 

proportionate sbare of costs — Civil Proeedurt Code, 
1859, s. 360. Where a decree of the High Court 
awards costs, the order is not bad m law simply be- 
cause It does not specify the exact amount to be 

c..~v •*.... 


COOMAREE . . . . 21 W. B. 74 

n ... . . 


Boddoh Dry . . . .23 W. B. 89 


(l) PAStAOES. 

44 Damages, suit for — Plaint- 
iffs mih •»-»—-«» .... , 

damages. 
sue for and 
be a joint > 

tion tho e * • i • , 

Dutt Kiru .1 V. LoJ 

46. ..4»«Mmeaf of 

damages- Adecrce fordamages must assess them 
and not leave them to be ascertained in execution of 
tho decree. UcsEERtm e. Mcseehys r" 

13 W. E. 139 

(j) Declaratory Suit. 

46. — - — Declaratory decree, suit 

for — Suit by one of several brothers for dtelaratory 
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DIGEST OF CASES. 
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'SDCREE — conlJ. 

.1. rORlI OF DECREE— confj. 

DECLAIUTOEr SciT— <oncU. 

decree m to iml iani. Where property in tlhpQle 
was found by the lower Court to bo debutter land 
belonging to plaintiff, ono of four brother^ of a joint 
faiaily, and not mol land included in defcndanl’a 
patni : Held, that plaintiff waa entitled to a de- 
claration that the whole land waa mnl land, and 
that he was' entitled to n fourth share. Gdxoa | 
Gobind Sison v. Jot Gopal PANna 

10 w. n. JOS 

47. Suit for declara- 

itlon of title and con/lrmalion of f>0iu»ii0H, l^aint- 
iS prayed for a declaration of title to, and confirm* 
ation of his possession of, 17 bighas which ho 
claimed through J and five others Tbo lower 
•Court found that of these persons, J only ever had 


Ahw V. BnCQ-WAtt Den Patret 

12 W. B. 326 
(it) Deed, Sott to set AaioE. 

48. Suit to eet aside deed of 
sale— I'S'tuf nueesilij at to p'lrl of tonudtrahon- 
money Qacen i Where it lus been found that, as 
to a certain portion of the considcration*noQcy 
of a deed of sale of joint ancestral property, thero 
was a legal necessity, is it a correct principle to 
uphold the deed as to that portion of the land which 
beats the same proportion to the whole quantity 
conveyed, as the money borrowed for tho discharge 
of the legal necessity bore to the whole amount of 
the consideration-money T Rsjarau Tewabi v. 
Lucomun Pekssd 

4 B. I» B A- C. U8 i 12 W B. 478 

49. Farda-nasbin, suit by* to 

set aside deed — Declaration of title, la a euit by 
the heirs of a Mahomedan perJu-nas^m lady to set 


I. FORM OF DECREF^on/d. 

(f) Ejectuest — eonetJ. 

rent (bo decree ought not to direct in wliat mode 
execution sIiouM Issue. SiiTam CitCP-v Ciiccker- 
ncrrrr v IIceeiaciiaxo .MozooHnAP- 

idarsU. 48 : 1 Hay 113 

BL Decree for ejects 



‘ S5W.n.218 

62. Canetlmtnl of 

feiture— /1ft X of ISSO, t, 7S. Tho decretal order In 


1 . • . . 
j Sadoo f. BrKSPx . . . 1 W. B. 381 

( 63. -■ jTzecutioa V/ 

I dffree for tyetmenl for arrears of rent— I'xteaeioa 
I of Um for payment— Ben/jal Ttnanty Ael [VIIl 
of s 60, eU. S and 3. Per I’aixsep and 

I BaXeiubb. JJ. — Tho extension of time authorized 
I by «. CG, cl. 3 of the Bengal Tenancy Act can be 
I granted by tho Court after the decree, and not only 
I when framing tbo decreo under cL 2 of that acction. 
j Per RiuptNi, J. {contra). Per pAissEp and 
I Baxeejec. JJ — The decreo for ejectment passed 

i under a. CG, cl. 2 of tho Bengal Tenancy Act, need 
not incorporate tho terms as to the ejectment being 
avoided by payment within fifteen days from tho 


debtor on a mere petition, and notdn the form of an 
application for review of judgment. Bode Nakaik 
V. Madoubd AIoosa i* 1. -D. B 26 Calc. 639 
3 C. W. N. 638 

54. Decree for unconditional 

re-entry — farmer — Ael X of 1359, 22, 7S. 


13 B. L :C*p. O. 427 : 21 W. B 340 
Ii. B. 1 I. A. 193 
8 o. in lower Court . . 8 W. B. 341 


. (irt) Endowmeitt. 

55. ■ Sait to set aside sale of 

property belonging to religious endowment 


(1) Ejectment. 


60. - 

Order i« default of 


- Suit for arrears of ren^-> 
payment. In suits for arrears ot 
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1. FORM OF DECREE— «mfi. 

{m} Esdowmest — eoneid. 

debta and ncccs.«itie3 of tbo viuih. Btld that auch 
a decree was errooeous, as the transaction of aalo 
•was one and indivi'ible. If tlio aalo was 
Talid, the plaintifi was not entitled to havo it 
Ect aside to any extent ; but if the conreyance was 
not operative against the plaintiff, it Bhould.have 
been set aside in its entirety, citlier absolutely or 
upon conditioD that the plaintiff should repay such 
portion of the consideration money as bad been 
Tightly advanced. JOY Laix Tevtarke v. Gossatts 
BuoosrK Geer • • 21W. R. 034 

66. — Charitable trust — Scheme 

for management of account — 2IatUre to be con- 
sidered in framing scheme. The plaintiffs sued as 
persons interested in the maintenance of a rebgi* 
ous and charitable institution, and prayed that the 
defendants, as recipients of the offerings at the idol’a 
shrine, should bo made accountable as trustees for 
the right disposal of the property thus acquired. 
They also prayed for ao account, a receiver, for the 
removal of the shevaks, the defendants, from their 
ofSee, and for the settlement of a scheme for future 


t 

* 1 I y 

ssents of the temple ; (lii) to make the requbite 
orders for recovering property appropriated by the 
shevaks ; and (ir) to draw up a scheme for the 
future management of the temple and its funds, 
regard being had to the established practice of 
the institution and to the position of the shevaks 
and of other persons connect^ with it. Held, that 
the decree was right, no farther direction being 
necessary, and the first thing to bo done being to 
take an account of the trust property. CaoTAEAi. 
LiKIHRAM V. hlARonAB GaKESR TaSVBEKAB ' 

X X. H. 24 Bom. 60 
4 C. W. ir.i23 

; Affirming the decree of the High Court in 
- filANonAB Gaszsh Tambekar V. LiKnumAsi 
•Gottodbam . . X L. B. 12 Bom. 247 


(n) Evhancemest or Rest. 

67. Enhancement, Bult for — 

Enhancement, grounds for— Suit for enhancement 
•on sercrol grounds. In decreeing enhanced rent, it 
is neceasary to epecify dwtinctly on which of the 
grounds stated in the plaint enhancements allowed. 
Gasoa Narayas Das r. Saboda Moirrs Rot 
CnownHET 3 B. L. R. A. C. 230 : 12 W. R. 30 

B8. Aet X of JSS9, 

4. J3 — Uefeetive decree. In a suit for a kabubal at 
enhanced rates to correspond with the terms of a 
pottah which had been tendered at some data pre- 
ceding the suit, where the lower Court decreed the 
pbmtiff’a appeal : Bdd, that the decree was 


DE CREE— eonfi. 

1. FORM OF DECREE— confJ. 

(n) EsnASCEMEST or Rest — coneld. 

defective, inasmuch as it did not declare what the 
kabuliat was to which the plaintiff was entitled, and 
that the claim of the plaintiff could not succe^. 


which notice the plaintiff had failed to give in this 
case. ZisscT Bibee v. Jatfur Ali 

14 W. E.172 

60. Parlies, non- 

joinder of — Swil barred as to aided parhes. In 
a auit for the recovery of rent at an enhanced rate, 
brought by two of four brothers, joint and undivided 
owners of the tenure, the other two brothers, on an 


(o) Goods. 

60. 1 ''Goods — Suit to recover specific 

goods in hands ofjthxrd parlies — Alternative claim 
for value as compensation — Specific Belief Aet (7 
of 1877), ss. 10, 11, In execution of a decree 


1 



X 1* it. 22 Mad. 478 
(p) Heibs. 

ex Heirs, suit ''against— Joint 

ieeree. In a suit against heirs inheriting equally, a 
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SECHEE — conti. 

1. FORM OF DECREE— eoBid. 

(p) Heim — eoneld. 

joint decree may be passed ^\itfaout detcrpiioingllie 
babdity of encli. Dnojo Moiicif lilozooMPAft r. 
BooPBiNAin SxiRJUii . . IBW. 31. 102 

62. Heir of deceased obligor, 

suit on bond against — Specifi<aliottof motleo} 


execution of the decree was act ftJ'ido by tlic Prin- 
cipal Sadder Amcon, on the ground that the decree 
did not warrant the I'^suc of an nttacliment, since it 
was not against any person. Held, that the decree 
was informal in not expreving that the debt nas 
to be realjsedoutoftheassetaofthedeccft^edinthc 
bands oi the beir, or that should come to tbo hands 
of the heir, but that the Pnnetpnl Sudder Amecn 
had jurisdiction to amend and ought to bare 
amended the decreo in this respect. Akoxd 
X loT V. MmoRUT Sixoa . . Marsh dU 

(l) Htsno WcDow. 

03. Hindu widow, deeroo 

against— iSpeei^eahon of ralure of dttrte. In « 
decree against a Hindu widow it should be stated 
whether the decree is a personal decree or oncagainet 
her as representing her deceased husband Rast 
IviSnOSE CBPCKEBBCTTY t KaLI.V KaNT CurCKEIl- 
BUTTY . I, L. B. 6 Calc. 470 : 8 0. It. 1 

04. Hindu widow, suit against 

— 5ail lij reversioner to set aside sale in a suit by 
a reversioner to set aside a sale of properly made 
by a Hindu widow, the Court cannot direct posses- 
sion to be given to the reversioner, hut can only 
declare the sale to be invalid, and leave the widow 
or her vendees as her tenants in possesnoD. 
Golpck ChundebDasso Gopal KisiiekSen 

•W.R. 1804,250 

(r) Idoi. 

05. Suit respecting idolwlios© 

temple has been destroyed — Ttira of worshtp 
—Removal and re conte</ance of idol In a snit 
vespcduig an idol which bad been set op by the 
common ancestor of the parties, but whose temple 
had been de«tro\ed by the crosioo of the river, the 
plainliBs a'ked for a declaration of their right to 
rernove the idol to their own house and to keep it 
tht re for the period of their turn of worship Held, 


HECnEE— contil. 

I. rORJf OF DECREE— confi. 

(f) loOL — cancU. . 

ration of their turn of worship, eo os to allow tho 
other parties tho full benefit of their turn*. Raji 
S ooxsAB Tiueoob V. Tabcck CiirynPR Tchko- 
EDTTPK 30 W. B, 28 


(*) IjirnovEME.VTS. 

08. ImproYomenta, valuo of— 

Suit for fossesston. In a suit Jor tho recovery of 
immoreablo property inquiries as to the value of 
improvemcnfs must bo held before deerw, and can- 
not legally be re«crrcd, with or without the consent 
of the parties, for determination in the execution 
department. Nellavi V'ARiYATn fiiL-irAXi r. 
VAPiKarAT Manaeacl AsiiTAMOnTi NAMBtrcnr 
I. la B. 3 Mod. 382 

(I) MiuoutoAS Widow. 

07. Widow in posaesaloa of 

estate as security for dower— i’wit hj heir 
for possession. Where a woman »i m pos'casion of 
ber busbaod’s estnlo as security for unpaid dower, 
the proper decree m a suit against her for povessfon 
by the heir is a decree for po**ession subject to the 
aoiouot due with a direction for an account as to 
mesDO profits received by her. 31adoms& Auecb. 
ooDBEX V Moxarren Hossnx Khaw * ' 

e B. li. B. 670:14 W. B. 1*. 0.;S 

(u) Maixtexascb. 

08. - Suit by Hindu widow for 


2 Ind. JUY. N. 5. U8 

00. Suit for recovery of posses- 

Bion of property on which Hindu widow 
haa a claim for maintenance— Order as to 
fnaiid<Rav''e. Wbern the nearest relative of a Hindu 
widow sued for recovery of property in her posses- 


might bo fixed, notwithstanding that tho widow 
claimed maintenance in that Court for the first time. 
Razabai kom RAycoji v. Sadobin Bhavanj , 
8 Bom. A. C. 08 
70. Decree for contingent ar- 

rears of maintenance— A’o»-poy«e'it of arrears. 
A prospective decree for contingent arrears of 



diCRIiE — eontj. 


DECREE— coni 


1. FORM OF DECREE— con/<f. 

{«) SUntTENAXCE — cmld, 

7L Decree declaring right to 

maintenance, and directing payment of ar- i 

xears Order jor future jtaymenta AVhcro Ihe 

Civil Court, upon the suit of a Itindu widow lor 
maintenance, makes a decree contAioing an order in 
express term* to the defendant to pay to the plaintiff 
the amount claimed by her for maintenance during 
a past penod, but as to the future merely declares 


of future raaintenanee. Visnvo SnAunnoQ f 
lliSJAMsii • • . I. Ii, R. 9 Born. 103 

72. . - Cash allowance— Decree f/or 

future payment of thart, The pUintiff m this amt 
sought to recover eleven years’ arrears of his share 
la a certain Government allowance received by the 
defendants, and also prayed for an order directing 
the defendants to pay him and his heirs his proper 
ehato in loture. The Court passed a decree tor the 
plaintiff for the amount claimed, and also directed 
that the defendants should pay to the plaintiff and 
his heirs for the future his share lO the allowance. 
7/^ii, also, that the order in the decree as to payment 
in future was bai It could not be executed, as the 
atnouat of the allowance was vanabtc, and tbo 
defendaots were not liable until they obtained pay* 
ment of the allowance from Government. CftASUN. 
LiL V. BAFtmnat . I. la R- 22;Boni. 669 

73. Declaration of mother’s 

right to maintenance where whole estate 
goes to adopted son — ffuit to csCebltsk adoption 
and recover properly. The High Court, being 
impressed with the propriety of not allowing the 
adopted eon to recover the whole property from the 
widow, his adoptive mother, until proper provision 
had been made for her maintenance, added a 
declaration to the decree made m bis favour that ho 
do take Iho property awarded to him, subject to the 
obUgation to provide a suHicicnt jnMntenaoc© for 
the widow, and directed tliat the Court executing 
the decree should determine what was a proper and 
sufficient maintenance for the widow, and shonld 


1. FORM OF DECREE— con/d. , 

(u) JliixTESAyOE — eonld, 

76. liXaintonance, mother’s 

right to • — lityhl to po-aessio/i in tvriue of claim 
to uutinUnanee — Jlorigayee’s rigltl to jiossestton, 
atfbjcrf to mother'll claim to maintenance After 
the death of S, who had mortgaged certain land 


(defendant No. l)of 5foi possession. The mother 
(defendant No. 1) contended that any right the 
widow (defendant No. 2) had to mortgage the pro- 
perty waa subject to her (the first defendant’s) right 
to mainlcnanco out of it, and, as her maintenance, 
she ckaimed to remain in possession. The lower 
Court held that tho property should not be given 
to tho plaintiff until a proper arrangement had been 
made by him for the maintenaneo of defendant 


first dclendant to remain m possession dependent 


78. Reduction of maintenance 

— Suit for afteriny ike rate of maintenance fixed by 
a decree- A suit will lie to obtain a reduction in the 
amount of maintenance decreed to a Hindu widow 
on a change of circumstances, auch as a permanent 
deterioration in the value of the family property. 
But where auch deterioration is due to the plaintiff’s 


reserved. Gopikabai v. Dattatbata 

I. Xb ^ 24 Bom. 380 


X L. R. 7 Bom. 225 

74. Salt by heir to recover 

fanoUy property from widow — Provition for 
teidoie. TheCourtwillnotalloa the heir to recover 
family propc^ from a widow entitled to be main* 
taiord out of it without Erst securing a proper main 
tenance for her. Jamnahai v. Jla\e)iand Kahal- 
tkand, J. L. R.7 Sovu S25, followed. ytiuwA ». 
CtniuvoATvA . . X X. R, 18 Bom. 452 


77, Decree for maintenance 

wbereitia charged on property— /?«eifer. 
Appointment of, tn cate of default— Tramftr o) 
Property Act {IV of J8S2), es. 57, 55 , jqo. To 
avoid any difficulty in executing a decree for main- 
tenance out of mnTiertv w’**- — — - 
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DECREE — (onli. 

1. FORM OF DECREE-tWiJfl. 

(u) BIvrjrrESiscE— c<wM. 

allowance for maintenanco. Hemakoiseb Dassfr 
V Ktjsiodk CnAKOEB Das 9 I. Ii. ^ 26 Calc. 441 

ao.'w.iT.wo 

78. Maintenance of mother 

and marriageable daughtera— ProwVfon /or 
mainUnanee of daughUr ctantig on tnorrio^r. A 
Hindu widow, with her two daughters os complaint- 
iQs, sued tho son of her deceased husband hj 


should hsTO separated the maintenance to which 
it considered the three plamtiSs rcspcetiTcly en- 
titled, and that, aa to the two minor plaintifls, it 
should hare declared that inch maintenance should 
cease upon their marriage TtrtanA v. Gorat Rat 
' LL.B.6AU.e32 


(v) Messe Pnoms. 

79. — Mesne profits, conditional 
decree for. A decree awarding immediate mesne 
profits at tho rate admitted by defendants, snd 
farmer mesne profits contingently on o higher rate 
being ptoecd at the tune of execution, is altogether 
irregular. LOTrooLtan v. NcssrEnurr 

• 10 W. B. 24 

80. Mesne profits, decree for, 

after partition of zamindari. A question of 
the partibility of a zammdari disputed in n family of 


DECREE— (onfd. 

1. FOR51 OF DECREE-eonfJ, 

(«c) Mobtoaoe — eonli. 

does this, and the property is sold before attach- 
ment, the title conreyed by the 8«Ie Is not aflecteil 
(as there is no charge upon this property before it is 
attached) and the decree-holder’s remedy lies 
against the judgmert-debtor. OMniroIuLLSineAr. 
r. Rmnncy CuAREE . . IS'W.R.BOS' 

82. Doereo against mortgagor 

— Hode of tTtevtion. Where n dcerco is again-st 
the mortgagor generally, coupled uitli a declaration 
of the lien, the decree-holder may proceed either 
against the perron and his property or against tho- 


83. , , 3/onry^fecrre i» 


the Court had a discrttionary pouer to grant or 
refuse the sale. The note at the end of the d«ree 
did not amount to an absolute prohibition agaiiut 


equity of rtUemplion, cseepi siieLiai leaie m lao 
Court. The Court made an order as if there had 


I.I<.R. 6Mad,236 
Ij. R. e I. A. 125 


83 

Charge 


— - Suit on money-bond— 

. j. i »» — S;j«:i/iean'on of properly fnm 

In torams i cl.un 
? ^®'mple money-bond, a Court has do 
* direct the realization of the money out 
property, and thus make it a charge 
PO property. Iq such a case, if the decree 


84. - - EorecloBure. slut for — J/or<- 
gage i» Enghsh form. Form of decree in a suit for 
foreciosure or sale in tho mofusril, where the mort- 
gage is m the Engliih form, and all parties con- 
cerned are English- Masey v. FATTEasoir 

I. L. E. 7 Calc. 394 

85. Buitby purchaser at sale 

in execution of decree on mortgage against 
assignee of mortgagor. Form of decree dis- 
cussed where a person who at a sale m execution of 
* mortgage-decree has purchased a portion of the 
mortgaged property brings a suit for that portion 
against the assignee in possession as a mortgagor. 

BePOT BeHABI BUSDOrADHYA 

MooxnorADiiYA . . I. B E. 8 Calc. S57 
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DECHBE — contd. 

1. FORM OF DECREE— 

(«j) JIOBTGAOi: — confd. 

of a* jadgioent-debtori vho bad prcTioua to the 
attachment executed a aimplo mortgage thereof to 
A, was sold; and B and C respcctirely purchased 
them at didereot prices. A sued the mortgagor and 
the purchasers B and C for enforcing bis lien on 
the two parcels of property The suit nas dismisseil 
by the first Court, but on appeal the order traa 
“ appeal decreed.” A entered into a compromise 
with B, and entered satisfaction of a moiety of the 
decree. He afterwards issued execution of the other 
moiety against C, and compelled him to pay. C 
now sued B for recorery of the proportion of the 


incumbrances, in satisfaction of the mortgage.bond 
debt. Bhaibab CBA^1lBA Maoae v. Madyah 
Ciuys Fal 

3 B. Ii. B. A. C. 357 i 12 VT. R. 291 

87. - Suit for declaration of right 
to redeem — Deeret lor redemption. Qvate . 
Whether the Court can pass a decree for redemption 
when the pUint seeks only a declaration of the right 
to redeem PcntniAi. f. Kateri 

I. L. B. 10 Mad. 121 

88. Hedemption, suit for— 5w6- 

TOorfjojt— Aetouiifs tolen h«iu*«n morfsosree end 
tvib-mortgaget. In a suit for the redemption of 
land sihich has been tub-mortgaged by the mort- 
gagee, in which suit the sub-mortgogees arc CO» 
defendants, the mortgagee is entitled to bare an 
account taken of the sub-mortgage. The judgment 
should direct an account of vbat is duo to the 
original mortgagee and then of what is due to the 
sub-mortgagee; and that upon payment to tbe 
latter of the sum due to him, not exceeding tbe sum 
found due to the original mortgagee, and on pay- 
ment of the re«idue, if any, of what is due to tbe 
original iDorIgagec, both shall reconTry to the mort- 
gagor. Narayak VnoAL Maval t. Cakoji 

1. Ii. R. 15 Som. 692 

89. Iligfil* and 

UabittUt$ cl prior and ntefqvent morlgagets— 
Suit by tecond mortgagft—BujJt of redemption. 
S mortgaged a bouse and site to Ii on the 4th 
January ISTO, and on the 21st February 1S70 he 


paii.u&M.'U ly A m Ilia own name, but as trustee {or 
if. At the Court sale, D, the puisne mortgager, 
gate notice of his claim toil and A’. Drued A', 
VOL. TI. 


DECREE— contd. 

i. FORM OF DECREB-oonld. 

(le) 3Io&TaAOE — confd. 

and S for the amount duo on his mortgage. In his 
evidence Ii admitted that he, subsequently to the 

salrtrtV »>,«ll,./l r}..~ ~ 1.. — 1 •’ * 


If, being puisne mortgagee and as such representmg 

Ibii mtmlf -N- »»-- -wi — » -« 1 • 

P 

t 

a 

could not be deprircd of his right by proceedings to 
which be was not a party, and was, therefore, 
entitled to a decree framed on tbe basis of such right 
of redemption. Dasiodaa DEVcitAND v. Naro 
Mahapet . . . I. Ii. R. 7 Bom. 11 

60. - JFrrjt and iceond 

moTtgagts — Second mortgagee not made party to 
tuil by fint mortgagee for sale of mortgaged pro- 
ptriy — Transfer of Property Act (/F’’o/ J8S2), 
a. iS — Notice. Certain immorcable property was 


circumBtanc>«, he should be placed in the same 
preition as be would hare held if the decree of 1877 
bad never been passed. Iltld, also, that although 
it wonid have been more regular had the defendant 
In the Court below asked in express terms to bo 
allosred to redeem the plaintifi's mortgage and 
brought into Court what he alleged to be due there- 
under, or expressed Lis willrngoess to pay such 
amount as micht be found to be due on taking 
account.*, yet the defendant haring pleaded that he 
ought to have been aCorded an opportunity s>f pro- 
tecting his rights by payment of the prior mortgage- 
money, tbe Court should not be too technical in such 

5 l2 
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DBCEBiJ— foft/vf. 

1. FORM OF DECREE-i:07i/(f. 
{u>l Mobtoaoe — contd. 


decree for redeiniitioji on payraent of tbo amount 
due on tbo mort^a^c of 18^5 wouJtl stAniL Msuam* 
MAD Samidddin V JIaS Stvoo 

I. L. n. 0 AIL 135 

0L — {Unnefefvir^ dt' 

cta>'<tliofir~CosU A inortgngce bolding two rnort' 
gagea of the same property sotif, under the ■xcond 
mortgage, to the plauitiff, and hubncquentlv on<lef 
the first mortgige to hia son, benami for him-'clf 
B€ld, in a suit against the mortgagee and the 
benamidara, that the plaintiS was entitled to act 
aside this second sale and to rcdeeni. hut that tho 
mortgagor not being a party, the Court wn» wrong 
in introdacing into the dc.'cree a declaration to tho 
eSeot that tho plaintiff was entitled “as second 
moTtgageei” and had not acijuired the cijuiiy of 
redemption beloaging to tho mortgagor. Such a 
declaration should m appeal be struck out as 
embarrassing to the phintifi’s title at the czpenso 
of tho respondent who resisted Choorsmok 
Sjnob V Mshomsd Ai' • D. B. 0 I. A. 21 

92. - Condition in de- 

cree. In a suit for redemption of a'mortgage: Held 
with reference to the last paragraph of e. 51 of the 
Transfer of Froperty Act, tbattheCourts below were 


J3^0REE—^onftI. 

1. FOn.M OF DECREE— eonfi. 

(it) Mortoaoe — eontf. 

0i. — - .. _ ■ - _ _ Conditional dr- 

tree for rei/<nif//ion. A conditinnai decree fixing a 
penoJ /or, payment of money found (o bo duo on 
mortgage bonds entitling the mortgagor to redemp- 
tion, (hough not claitoable as of right by tbo mort* 
gagor, who ordinarily should I>o ready at onCe with 


05. — Decree for re- 

. dfmpiton alloieed i» suit for tjeetmenl — Diierelion 
j o/Couti ACourtenn in itschwrefion passa tfecret- 
I for micmption in a case in which tbo plaintifis hacc 
I sued in ejectment. Bilakanl JJanrrjes v. Surest 
CJiuB/rr .tfulficife, I. L. It. J2 Cate. 414 i L. It. 
I /2 1. A. Ill, referred to and followed. Paeshotam 
( PllAISiUKEAlt V, RUSfAh Z03MAB 

I I. L. B. 20 Eotn. 106 

I 00. -«■- Suit for sale of 

j morljajed properly leilhonl rcdermiiij; prior morb 

I goye-^Trnn.*/er of Properly Act {IV ti/ JSSJft 
g. Off. In A suit on a morlgage by a luhscquent 
foortgageo who nisde prior nioftgagccs parties 
(hereto, ond m which the plaintiR prayed that the 
amount due to him mi’clit bo realist by sale of the 
j roortgogod property, the loner Court decreed the 


93. Pedempiton of 

usufrutlitarij moriQaQe — Conditional decree for pos. 
session. In a suit to recover possession of certain 
lands founded on the allegation that the defend- 
ants hAd obtained possession of them from tho 


regard toiiiouiiiu'u.ky a.iu - 
arise under such decree by 


•on of the fact that 



1. li. At. n'o ouio. i k>0 


render^ any accounts, and inasmuch as no agree- 
ment had been made between tho parties as to 
the amount at which the profits of the land should 
^ eslmated, it was impossible for the plaintiffs to 
hare aseertamed before suifr what sum, if any, was 


proved, but that 'he was entitled to redeem the 
two previous mortgages if they were found to be 
cenuine and valid- Anirirtroyi PitLAi e PrBiA. 

sAux . . 1. Ii. B. 19 Mad, 100 


I. Ia B. 1 AIL 624 
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DDCHEE — fonfrf. 

I. FORM OF DECREE— 

(w) Mobtoaoe — eonfrf. 

See KntsnsA Paixai r. Ra5Qa^ami riti.Ai 

I. D-D. 18 Mad. 402 

08. -Money decree — ilorljfiytlftnf 

inxvhd, vMhtr « monry itrrte wn nndt vjvn 
the eonnant in lA< bond, \MiPn a luit In lirotight 
upon a mortg»ee-bond, although the mortgage |n 
hold lo be invalid on the ground that the rr<i«irr* 
monts of 8 . &fl of the Tran'ler of Property Act «ere 
not Kitirhod. the plaintiff ia entitled to recover upon 
the covenant money uhich the defendant cove- 
nanted to ivtr. TorALcnnt pF-ArA r. Maiiaraii 
S iiAHA . . D I*. 11,20 Calc. 78 

99. Interest— Traa»/ef of Pro- 

1>CTly Act (/r of JSS2), ti. SC, SS — Dome for 
fate — I'niinion for inlirut at eontrarf rote ttnfif 
ci't montAa from dole cf drerte. Defcndanta pro- 
mised to pay plaintiff-* a sum of money for value 
received, a ith interest thereon from the date of the 
promise untiVdemand at the rate of 8 per cent, per 
annum, and after demand at the rate of 13 per eent. 
l^er annum until payment in full, and as further 
eecunty for such re-payment deposited uith plaint- 
lEa the title-deeds ol certain immoveable property. 
Demand was made, but a os not complied aith, 
whereupon plaintiffs informed lUfindanla by Utter 
that their account cameil interest at the higher rate 
provided for in the promi«sory note. Plaintiffs now 
sued for the amount due in respect of principal and 
interest at tho rate of IS per cent, per annum from 
the date of their letter till payment, and asked that, 
in default of payment on a^dav to be fixed by the 
Court, the property might be sold. A decree having 
been passra in plaintiffs’ favour, provision aas 
made therein ordering defendants to pay the 
amount of principal and interest due at the date of 
the decree, with interest thereon at the rate of 15 
l«r cent, per annum from that date to a date six 
months thereafter. Objection having been taken 
to the form of this decieo on the ground that pay- 
ment of interest at the contract rate was only 
provided for up to the termination of fix months 
from the date of decree, instead of till payment 2 
Bdd, that the decree was correctly drawn. In 
principle there is no difference between a mortgage 
decree which has become absolute and ordinary 
decree for money. After the day fixed for payment, 
or on the passing of the decree, as the case may be, 
the rights of the parties under the contract become 
merg^ in tho decree, and afterwards there is no 
more ■ • - • ■ 

in tb 

i. A. 

V. Vdil Naratn Stn^h, I. L. JJ. 21 All. 361, referred 
to. CosisimciAL Bakk of Ikdia V. Ateekdru- 
I.AYYA . . . I. L. R.23Mad.e37' 

100. UBtxfructuary mortgage 

Trantfer of Property Act {IV of 18S2), t». 1, 67, £6- 
£9 — Gsu/riictuary mortgage, dated 20th April 18S2, 


DECRED— ront'f. 

J. FORM OF DECREE— von/d. 

(if) Mortoaqe — tonld. 

turd on Iff 1SS4. In a suit filed in ]88( on a 
tMufnicluary mortgage, datrd 20lh April 1832. a 
decree waapwserd for the pnjment of the rrorlgsge 
money, or in cfrfatiU for the sate of the mortgage 
property. Held {ttnflt under the Trarsfer of 
I’ropvrlf Act) that the decree for safe wa* tl e right 
decree. Veskitasaw! r. 5rRr.A>iA>TA 

I. L. E. 11 Mod. 88 
lOL Construction of mort- 

gage-bond— Eieibdity of jroj-erly other than 
that mortgaged. Under a mortgage-bond, » mort- 


other (;au«es, the mortgagee might, in such case*, 
recover tho money advanced by execution against 
the person or other property of the morigsgor. 
Held, no fslo having taken place under the tccenil 
atipulatiop. that tho mortgagee could only obtain 
a deereo against the mortgaged properties. A’ero- 
tam Dan v. Shterfettgath Sirigh, J. L Jl. 10 Cate. 740, 
referred to. Bc^sEEDllCIl r Spjaat Au T ‘ 
I.li.E.ie Calc. 540 
102. ■ Second mortgagee— FiVrl 

and eteond meirlgaget—Svtl ly ettond mortgagee for 
♦off— P/oinf rfrnyi’ny or ignoring f iffe offTti mortgagee. 


referred to. Sauo Ram v. Hab CnARAW Lal 

I.D. R.12AU.M8 

108 .' Svit by second 

mortgagee against j/vrehaser of equity of rtdemp~ 


transaction paid off the prior mortgage. Themort- 


lu 8 Buu aiiwgeiuer. oaiiy Mam v. Barackaran 
Bof, /. L, if. 12 All. 448, distinguished, Eali 
C nABAK V. Admad EnAB Rbait 

r.L.Il. 17 AIL 48 

^04. - — — Ptghis of versons 

admnexng money to -pay off a prior mortgage— 
^it to seU mortgaged property under mortgage. 
mere, in a amt to bnngrcertam immoveable pro- 
perty to sale under a mortgage, it was found that 
the predecessor in interest of one of the defendanta 



( 3235 ) 


DIGEST OF CASES. 


( 32CG ) 


1. PORM OF DECREE— conM. 
(to) Mobtoaoe — eonUlt 


declaring the defendant entitled to retain pos^non 
of the iiroperty in suit, if within ninety days he paid 
into Court the amount of the plaintifl’s mortgago- 
debt, with interest, othermse the lower Court’s 
decree for redemption on payment of tho amount 
due on tho mortgage of ISfS would stand. Mqdau* 
MAD SAMionDiv V. Mau Sivon 

I. L. R, 0 All. 125 

91, — ■ - IVnntftnnry de~ 

tlaration. — Costs. A mortgagee holding two mort. 
gages of the same property sold, under the second 
mortgage, to the plamtifT, and sub^equonllv under 
the first mortgage to hh son, benami for himself. 
Held, in a suit against the mortgagee and the 
bcnamuUrs, that tho pUintiS was entitled to act 
aside this sseond <ale and to redeem, hut (hat tho 
mortgagor not being n party, the Court was wrong 
in Introducing into the decree n deciaration to the 
eCeot that the pKintifl was entitled “as second 
mortgagee,” and had not acquired the equity of 
redemption belonging to the mortgagor Such a 
deelacution should in appeal he struck out as 
Cffibarrdssing to tho phintiff'a title at the expense 
el tho respondent who resisted. Choouswoh 
SxNonv Mtnosico At* . . D. R. 9 I. A. 21 

92, — ' - - - Condition tn de 

eree^ Inasuitfot redemption of a'mortgago: Held 


DECREE— .confd. 

1. FORM OF DECREFv— ronfi, 

(ic) SlonTOiOE— <on(i. 

04. — — , Conditional de~ 

cree {or rtdtmption. A conditional decree fixing n 
j period for.'payraent of money found to be duo on 

I — ^.1 t .... I , ..-(.ll 41 . 

1 

f • , ■ ' 


WIS Das .... I. Ij. R. 1 All, 344 


05. Decree for re- 

denplion tilhieed in ain't for ejectment-— Discretion 



DllAlSIUKgAlt V. RUMAb ZdMJAR 

1. L.R.20Bom. 106 


60. - - ■ I — ■ - .. - ' ■ iSuit /or «ah of 

morljoy'-d proper/^ trtlhoul rtd<em\ng prior mort. 
yiye—Tmits/tr of Droperty A't (IV of 2533), 
e. 9I> In n suit on a mortgage by o subsequent 
mortgagee who made prior mortgagees parties 
thereto, and in which tho ptaintid prayed that the 
amount due to him might bo reobz^ by rale of the 
mortgageil property, tho lower Court decreed the 
suit, but requireil the plamtifT. before bringing the 


Deo Dat v. R am Adtab * . I. D. R. 8 All. 602 

03, Etdemplion of 

usufructiiari/ mortgage~Conditional decree for pot- 
aession In a suit to recoyet possession ol eertaio 
lands founded on the allegation that the defend- 
ants had obtained possession of them from (be 


to a decree giving liim leave lo sen iiio pio]>eily 
subject to tho prior incumbrances, yet, haying 
regard to the difficulty and comphcatiou that would 
»nse under such decree by reason of the fact that 
oneof thodefendants, who had purchased the equity 
of redemption and certain prior mortgages, had 
obtained upon two of them decrees against tho 
plaintiff, the decree passed by the lower Court was 
equitable and proper. Bej>i JIadiidb Modatatka 

r SoORENDRAMOHUSTaaOBB 

I. D. R. 23 Calc. 796 
07 , Unregistered Mortgage — 


render^ any aceounts, and inasmuch as no agree- 
the arim I made between the parties as to 


1. U R. 1 All. 524 




{ 3285 ) 


DIGEST OF CASES. 


( 3200 ) 


DECBDE — conM. 

1. FORM OF DECREE— c&nM. 

(to) MOBTOiOE — could. 

a matter, whore the detemlant had the undoubted 
right now asserted by him, and wbero the result ol 
not recognuiQs such right would be to extinguish 
his security. The Court, therefore, passed an order 
declaring tho defendant entitled to retain possession 
of tho property m suit, if within ninety days ho paid 
into Court the amount of tho plaintifl’s roortgago- . 
debt, with inttrest, otiierwiso the lower Court's • 
decree for redemption on payment of tho amount 
due on tho mortgage of 18P5 would aland. MoiiaU* 
MAC SAiaoDDty V Mas Sisqii 

I. Jj. R. 9 All. 125 
01, - |l/nn»rft*fflryd<- 

claration, — Ooah A mortgagee holding two mort- 
gages of the same property sold, under the second 
mortgage, to the plaintiff, and subacquentlv under 
tho first mortgage to his son, bcnami for Uim«eU 
Held, m a suit against the mortgagee and tho 
benamkUrs, that the pUintitl was entitled to set 
aside this second «ale and to redeem, but that tho 
mortgagor not being a party, the Court was wrongs 
in introducing Into tho decree a declaration to the' 
efLeet that tlm plaintlS was entitled “ as aeeond 
mortgagee," and had not acquired the equity of 
redomption belonging to tho mortgagor. Such a 
deolarafion should in appeal be struck out as 
embarrassing to the plaintifl’s title at tho expenso 
of the respondent who resisted. CiioontMtTK 
SiKOTt V tlanoMro At' • . D. R. 91. A. 21 

92, - Condition in de- 

cree. In a suit for redemption of a’mortgago : Held 
With reference to tho last paragraph of s. 51 of the 


DEOREB-ronfd. 

1. FORM OF DKCREE-eonfi. 

(tf) Mortoaoe— conid. 

04. — Condi'tionol de- 

cree for redemplion. A conditional decree fixing a 
l>enod forjpayraent of money found to be duo on 


05. Decree for re- 

demption ailoteed in ami for ejectment — Discretion 
of Court A Court can in its diicrction pass a decree 
for reilemption in a caic in which the plaintiSs have 
sued in ejectment. AVfotont Hnnerjee v. Surwh 
CAiinfer Mvllick, J. L. A. 12 Cate. 414: L. It. 
12 1. A- 171, referred to and followed. Famtiotam 
Biuisiunkab V. Rumal Zdnjar 

I. D. R. 20 Bom. 108 

06. Huit for sate of 
merijajed property intKoiit Tcdtemlnj prior mwU 
tjoje—Tromler of J'roperl'j Act (/T of 1SS2), 
s. OO. In a suit on a mortgage by a subsequent 
mortgagee who made prior mnrlgagccs parties 
thereto, and in which the plaiiitifl prayed that the 
amount duo to him niioht bo rcaliztd by rale of the 
mortgagcil property, the lower Court decreed the 
suit, but renuired the plaintiff, before bringing the 

rfFtAtn t-rtn* innrfcrn'’** 


98. Redemption of 

usufructuary mortgage — CondUtonal decree for poa- 
fltssion. In a anvt to recover possession ol certain 
lands founded on the allegation that the defend- 
ants had obtained possession of them from tho 


render^ any accounts, and inasmuch as no agree- 
made between the parties as to 


1, jLt.it. ay Calc, vob 
07, Dnregistered Mortgage — 

Mortgage {sued on) inadfnMSihltineulenee for wnl 
of TegialraUon— Secondary eudevce—MorCgage effect- 
ing contolid itioa of prior moi-tjaje^ — Decree to rctfeem 
prior mortgages In a suit to redeem a mortgage of 
1807 which had been lost and admittedir had not 


I. L. R. 1 AIL 624 


proved, but that ’he was entitled to redeem the 
two previous mortg.ages if they were found to be 
cenuiuo and vabd. AnUinJOAM Pileai t> Peeia- 
sA>ii « . I. Xi. R. 19 Mad, 160 



( 3M7 ) 


DIGEST or CASES. 


( syA ) 


DD C H DD— (f . 

I. FORM OF DECREE— 

(it) MORTOIOE— <OTVli. 

Stt Kri'nyi FAU^t r. Ra5o*aavi Piix-aj 

L Ia D. 18 Mad. 482 

88. Money decree— 

■ nra/itf. irAf/Afr a monry Jfrrtt fo« tnailt tii'On 
tf>e cotrtiom i« rte MTirn » »uit i« I'toiiphl 

upon » mortgApe-bond. Althnuph llic moTtp»pp i« 
held to bo mratid on the proun<l that thr rrquiir* 
moDtA of A. ZiO of the Tr»n'fcr of lYopcrty Act «»rr 
not MtifEcd, the plaintiff la cntitiwl to rrroTrr ui'on 
the covenant money »hich the defendant cotc- 
nanted to \vit ToraLmni TraPA r MaltAraii 
SiuiiA . . L Ia Jl. 20 Calc. 78 

09. Interest — Tranffrr of Pro- 

JKfly A(t (/!" of ISSJ), tt SC, SS—l)*fT{e for 
ta!( — /‘rofii'ioA for tnUrrtt <il rofilrafl raft nntil 
«tx montA* from daU rf dffttf. l)cfi-ndaot* pro. 
miaod to pay plaintiQ'< afumof money for value 
received. « It h interest thereon from the date of the 
promi'o until eUmand at the rate of 8 per cent, per 
annum, and after demand at the rate of I A percent 
per annum until payment in full, and a« further 
eecunty for such re.paymentd<po«ited with plaint* 
iBa the title-deed* of certain in\mo\eaUe projHrty 
I^mand war made, but ns$ not complu'd with, 
whereupon plaintiff* informed defindanta by letter 
that their account earned inten-st at the higher rate 
provided for in the promissory note. Plaintiff* now 
BUed for the amount duo m respect of pnncipal and 
interest at the rate of IS per cent, per annum from 
the date of their letter till payment, and ashed that, 
in default of payment on a^dav to be fixed by the 
Court, the property might be sold. A decree having 
been passid in plaintiffs’ fas our. provision was 
made theam ordering defendants to pay the 
amount of principal and interest due at the date of 
the decree, with interest thereon at the rate of 15 
I'M cent, per annum from that date to a date aix 
months thereafter. Objection having been taken 
to the form of this decree on the ground that pay- 
ment of interest at the contract rate was only 
provided for up to the termination of six months 
from the date of decree, instead of till payment ; 
Held, that the decree was correctly drawn. In 
pnnciple there is no difference between a mortgage 
decree which has become absolute and ordinary 


more-*" — **• .... 

in th 
A’oer 

V, £;<fit Harain Singh, I. L. S. 21 All. 361, refer^ 
to. COMMEBCISL B4>.*K OP INDIA f. AteENDRU- 
layya . . . I. L. R. 23 Mad. 037 

100. DBufruetUary mortgage 

Trantftr of Properly Act {IV cf 18S2), tt 1, 67, fff. 
SO—Vrufructuary mortgage, dated 20lh April 1882, 


DDC R cont f . 

1. FORM OF DECREE-cewfJ. 

(w) MORTOAOE — COfl/if. 

nri on in lS8t. In a suit bird in 1881 on a 
nsufruetuarr mortgige, dated SPth April 18^?. a 
deerre waspofitd lor the payment of the rnorigsgo 
money, or in default for the sale of the moflgsgo 
property. Held {nvAlt under the Trarsfrr of 
Woperty Act) that the decree for sale was tl c right 
decice. VtRKATJSAVi r Srpr.A>tA>YA 

I. L. R 11 Mud. 88 

lOL Construction of mort- 

gage-bend— AioAffify of proprrty othtr lAnii 
lAol mortgaged. Under a inortgsge.l>ond, n mort- 
gagor stipulated that, if the money advaneetl should 
not be repaid at a fixed dale, the mortgagcil prtv 
perty might bo sold ; and that, if the property 
were sold for arrears of Government revenue or for 
other pauses, the mortgagee might, in such eases, 
recover the money advanced hy exreulion against 
the person or other properly of the mortgagor. 
Held, no sale having taken place under the second 
stirulation, that the mortpagre could only obtain 
a decree against the mortgagwl properties. A’or^ 
lam Hatt v. Sheojoryaeh Sitigh, I. L Jl. 10 Coif. 710, 
referred to. BrssErDiim r. SrJAAT Au T ’ 
DIaRIO Calc. 640 
102. .. Second mortgngcc— FiVsf 

And teroni tnorl'jage»Sfiil hy ettoni mortgogtt for 


referred to. Sauo Ram v. Kar Cjiarah Lal 

I.L. B. 12 ARMS 

103.' £uii hy second 

mortgagee ojoinsf ptircAoser of rjaify of redemp- 
tion echo had paid off a prior morf^o^e— iSuil ignoring 
hen of purchaser of sguify of rrifcmpfion. One A S 
purchased the equity of redemption of a propicrty 
subject to two mortgages, and as part of th© 
transactionpaidoflthepnor mortgage. Themort- 


acquiUM oy »ui.ii ijuicnasci. ueta, mat such omis- 
sion was not a valid reason for dismissing the plaint- 
iff’s euit altogether. Sahg Pam v. Haracharan 
Lal, t, L. P. 12 AU 118, distinguished. Kali 
COARAK V. AiISIAD ShAD KraN 

I.L.R. 17 AU. 48 

— Rights of persons 

adcancing money to pay off a prior mortgage— 
to sell mortgaged properly under mortgage 
Where, m a suit to bringrcertain immoveable pro- 
perty to sale under a mortgage, it wa* found that 

the predecessor in interest of one of the defendant* 



( 32C9 } 


DIGEST OF OASES. 


( 3270 ) 


DECBHE — emid. 

1. FORM OF DECREE— con/<i. 

(w) MoBTaAOB— Conti. 

hadadraQced money upon a mortgage of tbc samo 
immoveable property in order to save a portion 
thereof from sale under two prior mortgage* : Iltld, 
that such defendant was entitled to the benefit of the 
payment so made, and that the proper decree in the 
suit should be that the plaintiff could only bring that 
portion of the property in suit to sale on payment to 
the said defendant of the money advanced aa afore- 
said, with interest from the date of payment to the 
date of the receipt of tho final decree by the Court of 
first instance together with proportionate costs ; 
such payment to be made within 90 days from the 
ascertainment of such amount and the receipt of the 
final decree by the Court of first instanco ; otiiciwiso 
the plamtiS to ho absolutely debarred from all right 
to redeem that particular portion of tlio property 
mortgaged- Tcls4 v. Kiidb Cicand 

I, L. R. 18 AIL 681 

105. PurchaMf of 

mortgaged property paying oQ prior inevmhrantt$ 
— 5uil iy puisne mortgagee uHhotit offer to rerfeem 
prior mortgage. The purchaser of a portion of 
certain mortgaged property paid off certain prior 


108. Suit by puisno IncUiD- 

braucer — Veeree for sale. In March 1881, A 
purchased certain land, and in tho eame month 
mortgaged it to In June, the land was attached 
in execution of a decree. In August, A discharged 
tho judgment-debt with money borrowed from C, 
and he bypothecated the land to hini to secure re- 
payment of the loan In 1882, B brought a suit on 
hi3 mortgage and obtained a decree, in execution of 
which the land was brought to sale and purchased 
by him : C was not a party to this suit. In 1886, B 
sold the land to D under an instrument, which 


DECREE — eontd, 

1, FORM OF DECREE— conti. 

(m) Moetoioe— con/tf. 

gaged l>ropcrty, where a puisne mortgagee who 
IS made a defendant appears and proves his mort> 
gage and asks that the dicrec sought to bo obtamed 
by the plaintiff may also provide for an account 
on the footing of hu mortgage, and for payment 
of the amount found due to him out of the sale- 
proceeds, the practice of tho Court Is, where no 
issue is raised as betwein the defindants and no 
question of priority anscs on proof of the 
subsequent mortgage, to make a drereo directing 
an account on the footing of rneb of the 
mortgages, and fixing one period of redemp- 
tion for all the detendants. .tuAiRdro Bhoosun 
ChatUrjee v. Chunnoo icll Johorry, I. L. It. 
S Cale. 101, referred to. An apphcation made 
by the purclinser of the equity of redemption, 
who had been made a defendant in such a suit and 
had been served with a summon', but had failed to 
appear, that the decn-c which had been made in 
aocordaneo w itli the above practice should bo varied 
by limiting it to a decree m favour of tho plaintiff 
alone, on the ground that tho Court had no jurisdic- 
tion in such a suit to make a decree between co- 
defondants. «as di'ini'sed Kj^sorv Montrs Roy 
V. KaiXYCiiitsH OnosE , L D- R. 22 Calc. 100 

lOS. Bub.morts®eee— 

mortgagee of hit rights at tueh, bi/ttrif^oW ussijn- 
meat — Bightt of tul.inortgagu at againit oti'yinaf 
mortgagee. Jl and othere mortgagoil certain im- 



migui |>ov>iuiy iia\e aiiutueu, ii il .mu iioi wmi 
paid off, tho mortgage held by N K. Ganoa 
Prasio V CnuNiri Ijal . I. L. R. 18 AIL 113 

109. Transfer of 

Property Act {IV of ISS2) a. 86—Sutt by evb. 
mortgagee-— Decree for taJe A sub-mortgagee is 
entitled to a decree for the sale of the ongmal 
mortgagor’s interest in ca'cs and in circumstances 
which would liave entitled the onginal mortgagee 


— Suit on mortgage for an 
account and for sale — PraeCure — Decree tehere 
puisne mortgagee „ » party defendant and asks 
for an account on the footing of hit mortgage- 
Application to vary decree. In a suit on a mort- 
gage. for an account and for salo of the mort- 


110. Prior and subsequent 

incumbrancers — Bight of auhsequenl mortgagee 
to redeem prior mortgage — Manner xn, xvhich euh~ 



( 3371 } 


DIGEST OF CASE& 


( 3272 ) 


1. FORM OF DECREE-«»nl<I. 

(w) llozrokQt—eonld.'^ 

And Khera Bainrg. K D, the r’**"'*®* ‘I*® 

roprcscnUtivo of a Bub'cqocnt morlgsgcc of the 
ehato la Khera Buturg. ii D in 1871 brought the 
eharo comprised in his wortgag® fo aalo* and 
purchased it himself ; but without tnahing .V Jt 
or his representatives parties to hLs suit for sale. 


mongage suea upon ny M h m ioio, uui nau ow-ii 
exempt^ from the decree oblAinc*! by J/ iJin 1870. 
In 1892 K D bu «1 for ndcmption of .1/ R'b pnor 


ed by JI Jl/ A in Surainur. Muiiamsuo MaM'iud 
At.^ V, Kalyas Das I< X>> 18 All* 189 

UL Decree on fiT$l 

mortgagt, a puunt not being joined — Purehote ©/ 
tnorigaged pnperhj by dteree-Mder for morfe^uofe 
Jirxet— Right of putine mortgagee — Inlerut A 


the purchaser m execution and improved the land 
at a considerable cost. C now sued the sons and 
representativea of A and B (both deceased) on his 
r~ -I-* « ,i«»— /— — «» */eM, that 
e for sale 
/ea of B. 
, (u) that 

the purchaser was not entitled to aUowanccs for 
improvements ; (i/i) that the plaintiff was entitled 
to interest at the agreed rate to the date of decree. 
Raboayya Chettiar V PARTnaSABATm Najckab 
I. D. B. 20 Idad. 120 

112. Gujarat TaluWidars Act 

Bombay Act VI of 1888), 86. 31 and 32 
’—Mortgage of talukkdarx eelale — Validity of 
mortgage before the Act— Decree ii;x>n the mortgage 
for sale of talukhdari eslate~Sanciion of Govern’ 
ment to sale. A talukhdar of the Ahmedabad 
district mortgaged his taluUidari property in 1886. 
In 1893, the mortgagee sued to enforce his hen by 
sale of the mortgaged proi^rty. The Court passed 
a decree against the talukndar personally, bolding 
that it had no power under as. 31 and 33 of the 
'Gujarat Tslukhdars Act to direct a sale of the 
talukhdari estate. Eeld, reversing the decree, that 
the mortgage, having been effected prior to the 
'COmbg into force of the Gujarat Tainkhdan Act, 
vras not invalidated by cl 1 of s. 31 of the Act, and 


DECltED— rent /. 

1. FOIWI OF DECREE— confi. 

(if) MORTOiOE— fonfli. 

that the Court was bound to para a decree for talo 
indefanUof payment of the mortgage-debt Quare : 
Whether the property could bo sold witbout tbo 
Mndion of the Governor in Council, regard being 
had to (be provisions of cl, 2 of s. 31 of (ho Act. 
KagarPngi v. Jirahai,!. L. P. 10 Bom. doubt c<I. 
Dosm FrtcTiAXD r. Malck DAsmaJ 

L la 11.20 Dorn. 665 

113. Mistake In docrco — Bight of 

svtl — 5ui( fo ratify mutate in mortgage decree. A 
suit lies in a Civil Court to rectify a miatako in a 
decree, ilie present plaintiff’i predecessor, who 
was a defendant in a previou inortgago suit, 
claimed a certain property which was ilescnbcd in 
the plaint in that suit as property Xo..4, bnt which 
was by mistake staled in the written statement as 

, property 1*0. 3. The property, which was releaswi. 

I was stated in the judgment and the decree in that 
I suit as property No. 3. The plaintiff brought th© 

I present suit to rectifv the mistake. //r/<f, that the 
euitwasmamtainaUe. Jootsvran Atha r. Oaxca 
Bisjikp Cjiattacx (1D04) . 8C. W. 17. 473 

(x) NOX.SPJT. 

114. Bolt diemisBed nsbroosht 

with liberty to bring a flresh suit— Cuif 
Procedure Code, s. Z73. IMiere a suit for eaforce* 


DO Court io India had power to make, and not 
being made under a. 373 of the Civil Frocedure 
Codo, and the plaint not having been returned or 
rejected under Ch. V of the Code, the decision 
must be set aside. ITotson v. Collector of Baj- 
shahye, 13 B. L. B. P. C. 48 : 13 Moo. I. A. 
160, and Kudrat-y.Dinu^I.L.B.O All I5j, referred 
to. Bantvari Das v. JIphasimad Masriat 

I. L. E, 0 AH. 600 


(y) Pafees asd Accounts, Suits ron. 

316. Suit for delivery of papers 

— Specific decree. In decreeing a suit for the deli- 
vering up of certain nekasi papers, it is not sufficient 
for Court to order that the claim bo allowed. 
Thedecree ought to contain a specific order upon the 
defendant to deliver np the papeis. Bam Coomar 
StBcAR w. Kalxe Coosiab Dutt . lO.W. E. 279 

116. Suit to recover accounts 

end papers — Inquiry in execution. In a suit 
to reCDver accounta and papers, instead of giving 
plaintiff a decree with a direction that it should 1>e 
> ascertained in execution what accounts and papen. 



( 3273 ) 


DIGESl OF CASES. 


t 3274 ) 


SFjCHFjS— roni'^. 

1. FORM OF DECREE— eon/rf. 

(j) Papees and Accopitts, Spits fob — nncld . 

if any, were in the hands of the defendant/ the 
lower Appellate Court ouuht to have remamletl the 
case to the first Court with instructions to frame 
anew issue to try what papers and accounts, if any, 
were in the hands of the defendant, and whether 
ho had wrongfully refused or omitted to deliver 
them to plaintiff, and, 'if so, decide the ca«e accord- 
inglv. JcoQEP. Nath Panee v. Chpttor Nabais 
Deb 17 "W. 11.410 


(:) Pabtition. 

117. Partition, suit for — Ofc;ce- 

fion to list of vioiealh property. Objection was 
taken to the accuracy of a li«t of moveaWe property 
of which the plaintiff claimed partition. The lower 
Appellate Court, without determining whether the 
list was correct or not, gate the plaintiff a decree 
for the whole of the articles mentioned in the list, 
declaring that particular excuses with regard to 
individual articles might fitly be detemuneil In 
execution of decree. Ihelowcr Appellate Court was . 
bound to have ascertained whether any, and, if any, 
which of the articles were liable to partition before it 

S ronounced a decree. Skeo Gobind r . Pham 
ABAIN SlNCHl . . . 7 N. W. 76 

118.^ — D«r<eformwi- 

dbha {n tuil for parttlion of land Where the 
claim in a suit was for the partition of certain 
immoveable property, and for the profits of the 
property, and defendant in his account loot credit 
for a sum expended in certain jewels, etc., it was 
held that the things so purchased, being charged 


I DECREE— fon/rf. 

I 1. FORM OF DECREE-confi. 

1 U ) Paetition— fcmttl. 


appealed from ought to be varied accordingly. 
Sarmaram Maiiadev Dasob r Hari Kbioiina 
Daboe , . . . I. li. R. 6 Rom. 113 

12L tfilan 

hfhl by detai. Wliero the defendant in a suit for 
the partition of a desbgat vatan held the henditary 
office of desai, and the vatan was propeTtj' 
appertaining to the office, the decree for partition 
was accompanied by a declaration that it was 
made without prejudice to the right of the de«ai 
to any Income, payable out of it for the perfor- 
mance of his duties, to which he might be entitlrd 
undoranylawin force. Ai>Pi«itAPrA r GrBrsm- 
DAPPA . . . , I. li. R. 4 Bom, 494 

122. I— SuU for ‘parti- 

lion by a piirfhoatr from a to-thartr — Dteret in 
tufh tnit ncid fiol be for a O'vtral pnrtilion of the 
entire tfMt When a purehaser from a co-shsrer 
in a joint family estate sue* to have hi< share severed 
and given to him, the Court is not bound to forre the 
members of the family ioto a partition of the whole 
estate. It i«, no doubt, open for each and every 
eo.sbarer to ask to have his share divided off and 
allotted to bim (m which ease he would have to pay 
court-fees according to his share) But, in the 
absence of such a request, the Court is not bound to 
determine what is the share of each of the co-sharer«» 
and to compel him to take that share by making 


2 K. W. 85 

119. — Suit for pot’ 

session by partition of nij-jole land and for mesne 


aries of the shares of the piirties, the interest of 
each share, and the exact amount due as wasilat. 
CeoWDBY Imdad An r Boom ad Aij 

14 W. R. 92 

120. ...... Dfalh of one of 

sharers pendtny appeal — Alteration of deeree on 
appeal — Death of a eo-pareener pendente life. The 
plaintiff obtained a decree in a partition suit in 
the^ Subordinate Judge’s Court for his share in 


I, li. R. 23 Bom. 184 


SeeABPV Kadab 


r Bapubhai 

I. L. R. 23 Bom, 188 


123. - Provisional de- 

cree in sutl for pariilion — Bight of appeal In a 
suit for partition of family property, a decree was 


accounts and enquiries remahung to be taken and 
made Kbishnasami Aytanoar f Rajaoopaia. 
Aitanoab . . . I. L. R. 18 Mad. 73' 

124 - TaluJchdari estate 

~Dteree of Prxvy Council In a suit commenced 
in 1865 by h member of a joint famUy for the declara— 
turn of hisitights in a talnkhdari estate, partition 
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DIGEST OF CASES. 


( 327C ) 


DECREE-^on/rf. 

1. FORM OP DECREE— fon/rf. 

(:) PikliTTTloS— fonfW. j 

not bcirp cUimwl, the onlcf of Her in 

Council (1879) dirrclctl that the <«luJ.h<lar ►houW * 
cau.«c and allow the TillaprafonningthetaluVhdati j 
r$tatcandthcproctcd«thrrfof to bo tnanapwl and j 
appbed according to the tni»t deelarrtl in favour of | 
the family. The plaintiQ in that »u»l afterwanU 
obtained entry of h»< name aa a eo-»harer in the 
Tillages m the regl'ter kept under Act XVII of 
1870, s.CC; and then brought the fint of theprercnt 
suitaforhiafhare upon partition, both in that estate ^ 
a* it stood in 1805, and abo with the addition of i 
Tillages finee aeijuirwl out of profits, claiming an 
account agair»f thetalukhilan TheJatferalJegerl, 
among other defenees, that the talukhdari estate waa 
impartible, and brought a cro««-suit to establish 
this, and also that it nas h<ld b} bim aeconling to 
the rule of primogeniture, the right of other mem- 
bers of the family being only to the profits. lUM, 
that, in rtganl to the order of Her Majestj aWte 
mentiontsl, which was applicable to an estate held 
subject to the law of the Milakshara, the talukhdan 
estate could not be declansl to bo impartible ; aVo 
that a declaration >n the Judicial Comrnissioncr'a 
deerre that a member of the family enfitleil to a 
share upon partition should hold it as an tinder, 
proprietor under the talukhdar.eould not be allow* 
ed to stand Pirthi Pal r. Jowaiiib Sisen 

I. L. R. 14 Calc. 493 
li. R. 14 I. A. 37 

Ste SnAKSin CACsn v. JIardeo Baksu 

I. L. R. 16 Calc. 397 

Ii. E. 18 I. A. 71 


(aa) PART^EBSnir. 

125. Suit for dissolution of 

partnexali^p. In a suit of the nature of one tor 


decreed without satisfactory proof of its having 
been realized and misappropriated. Mnit MoniKEE 
Dassee V IcuABioYE Dassee , 16 W. R. 362 

(bb) PossEssrox 

126. Possession, suit^for— Decfa* 

ration of proprtelary right. In a suit for recovery 
of possession of land, it was declared that the plainN 


to possession without any declaration of right as 
owner. RADnAERisiiKA Sett f. Haraebishwa 
Das . . . . 1 B. li. R. 0. 0. 1 

127. Co-tharera /»• 

tmvnors added at parliea. In a suit to recover pos* 
session of a certain mouzab, claimed by fhepfaintiff 


DECREE— eofif /. 

1. FORM OF DECREE— fonfj. 

{bl) PosSEssioy— confJ. 

as a portion of his dar-palni talukh, which was 
brought against severai defendants, four other 
persons applied to In* made defendants, on the 
ground that they wen* co-sharera with the defend- 
ants, on the recoril in the property in 
dispute. Tlie application was granted ; the added 
defendanta wrtv found to 1*0 possessed of the share 
which they claimet! ; and on the proofs which they 
adduced, the plaintill'a claim was dismissed. Ihe 
plainlill'a claim aa against the original defendants, 
who made no opposition, was drcrrtd in specinl 
appeal, on the ground that they should not hase 
be^ made defendants, and that the plaintifl was 
not l>otinil to prose hi* ease against nnjhcdy rise 
but the pemon against whom lie had brought the 
suit.t Jhld, that, upon the one issue common to nil 
llic defendants, iir , whether the property claimed 
waain the plaintill’a talukh or in that of the defend* 
ants, the Court ecnid only reme to one consistent 
finding : and that on the finding of the fact* in the 
Court |.etow the suit should be dismissed against nil 
tbe defendant*. KAUrRASApSl^O)It'. JajkaraTaK 
Ro\ 3 B. L. R. A. C. 24 : 11 'RT, B. 361 

128, ' 5i(i< Ilf lemnt 

s-f - .-If-*, ,r — -.1 i../. 


120,“ Pecroo in suit for poescs* 

elon after void sole for arrears of revenuo 
— Act XX of 1859, ». 3X \VheT0 the original owner 
0UC8 to recover possesBion ivhen n sale for arrears of 
revenua u found to bo null and void, and obtains a 
decree, tho dccreo is sufTicient for tbo purposes of 
e. 34, Act XI of 1850, without any special deelara- 
tion that tbo sale is annulled : and tho order for 
refund of tho purcLnso-money should bo made m 
execution of tho decree. Sbeemont liAi.t Chose t*. 
SuASiA Soondoree Dosseb . 12 ‘W. R. 276 

ISO. Suit for poBBOBsloa of 

share where co-eharer Is not collusion with 

■ * '* " * ’ ‘ .aioii 

' tho 

‘ ■ . with 

tho 
had 

ousted him from bis share, and asked for partition 
of tho land and possession of his share. It having 
been found that tho plaintid was entitled to a 
small portion only of tho share ho claimed t Jteld, 
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digest of cases. 


I 3274 ) 


DECREE— fontrf. I 

1. FORM OF DECREE— eonftf. | 

Ci) Pafeei and Accoitkts, Suits ron — tmcld. 

i! any, were in tlic hands of the dcfenflaitt * the 
lower Appellate Court oxipht to have reinamlej the 
case to the first Court with instructiona to frame 
a new issue to try what papers and accounts, if any, 
were in the bands of tlio defendant, and whether 
he had wron"(ulIy refused or omitted to dehrer 
them to plaintiff, and, ‘if so, decide the ca«e ucconl* 
insly. JuoGEr. N\tu pA^rE v Cnomni Kauaix 
Deb 17-W.R,410 

(l) PaBTITIOS. I 

U7. Partition, suit for— OhjVr- I 

ft'on to list of vioifnhh pToptrl)/ Objection was | 


declaring that rarticular excuses with rc/rard to 
indi-ridnal articiw mlshl fitly be xlttcrmifted in 
execution of decree. 1 he low cr Appellate Court was 
bound to hare ascertained whether any, and. if any, 
which of the attieles w ere haUe to partition before it 
pronounced a decree. Shf.o (>oi»>p r. Pham 
MABAIK SiiTon ... 7 N. W, 76 

116.- DftTteJorwoie* 

aitis tn suit for partition of hnd Where the 
claim in a suit was for the partition of certain 
immoveable property, and for the profits of the 
property, and defendant in his account took crerlit 
for a sum expended in certain jewels, etc., it was 
held that the thuips so putchaswl, being ehargcel 
against the plaintiff, belonged to the plamtid. and 
a decree declaring his right to obtain them might be 
supported, although the claim did not refer to 
moTeables. Bulded Seuai tr. Ciiadisb Lall 

a N. W. 95 

119. Sad for jw#- 

eeasion h’/ partition of nipjott land and for megne 
profits. Where a suit for possession by partition of 
kamut (ni]-]Otc) lands and for w asilat is decreed, it 
IS the duty of the Judge, in drawing up the final 
decree after the Amcen’s report, to stwte the bound- 
aries of the shares of the purties, the interest of 
each share, and the exact amount due aa wasilat. 
Cbowdp.y Imoad Au v. Boosttad Au 

UW. 11.92 


120. I^ofA Of one 0 

gharerg pendmy appeal — Alttrntion of dftrte o 
oppeuf — Deatli of a co-parcener pendente life. Th 
plaintiff obtained a decree in a partition suit u 
the Snhordinate Judge’s Court for bia share i 
certain joint family property in the possesdon c 
t^ defendants (hia co-pareeners). The decree wa 
aflinnw oti appeal The defendants filed a secon 
appeal in the High Court ; hot, before it was decide 
one of the defendants died The plaintiff at th 
heatmg of the second appeal claimed a larger shar 


DECREE— Tonf'f. 

1. FORM or DECREE— confd. 
il) rAETlTIOS— COnW. 


appentcil from ought to be Tonnl nreordi/iply- 
SaicUaram MaHapev Dasop e. Hari Krishna 
Danoe . . . . I. Ia R. 0 Eotn. 113 

12L — Doshjnt ttitan 

field Iff detai. RTiere the defendant in a suit for 
the partition of a deshgat \atan held the hereditary 
offite of desai, and the vatan was property 
appertaining to the office, the decree for partition 
was aecompanled by a declaration that it was 
if the (lesai 
the ptrfor* 
be rntitleil 

underany law in force ArrT«itArrs r ncRCSiij* 
narFA .... I. D. R. 4 Bom. 404 

122. — — Suit for parli> 

lion fisj n purtfiartr from a tvihartr—DfCrte in 
such *«if n«d not be for a tftntral f>ariilion of Ifif 
enure tfMe. When a purchaser from a co.sharcr 
in a joint family estate sues to hat e his share severed 
and given to him, the Court la not bound to force the 
Dcffiben of the family into a partition of the whole 
estate. It is, no doubt, open for each and every 
co.sharer to asV to have his share divided oS and 
allotted to him (in which case he would have to pay 
court-fees according to his shore). But, in the 
at«cnce of such a request, the Court is not bound to 


tiO JjUUi. AUW 


accounts and enquine^ remaining to he taVen and 
made. Krisitnasami Aytanoab u RAJAaovALA 
Aytakoae . . . I. D. R. 18 Iffad. 73' 

124. - Talulhdari estate 

— Deeree of Priiff Council. In a suit commenced 
in 1865 by h member of a joint family for the declara- 
tion of msWgbts in a talukhdari estate, partition- 
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DECREE— 

1. FOnM OF DECHEP— fotif-/. 

{:) rinirnox — ronrtd. i 

not Ixinp claiirtO, I)ip onlcr oJ Her MaJrfljr in 
Council (1879) directed that the taluVhdar ahould I 
cauacandallov the TillapwforxmngthctalnVhdari j 
eatatcandthcproceedathcrrof to l>e manaprtl and 
applied according to the truat declared m favour of ' 
the fatsil}*. The ptaintiS in that tuit aftrrviania 
obtained entry of hi» name aa a co aharer in the 
villageein the register kept under Act XVil of i 
1879, a.CG; and then brought the fir«t of the preaent ' 
suit s for his ahare upon partition, both in that < state I 
as it stood m ISGo, and al<o vith the addition of i 
vilUgea since acejuirwl out of profits, claiming an 
account against the tatukhdari. The latterallegeil, 
among other defence®, that the lalukhdan estate waa 
impartible, and brought a cros«-soil to estahh«h 
thi®, and abo that it ass held h} him according to 
the rule of pnmogeniture, the right of other mem* 
bem of the famdj Ixing onlj to tbe profits. Ilfid, 
that, in regard to the order of Ilrr Majesty above 
mentioned, which wa® applicable to an estate held 
subject to tbs lau of the ^^ltakstlara, the (alukhdan 
estate could not be declared to be impartible ; abo 
that a declaration in tie Judicial Coinmi<«ioner’a 
decree that a member of the family entitled to a 
share upon partition should hold it as an under* 
proprietor under the <alukhdar,could not be allow, 
ed to stand riBTni Pal v. Jowaiiir Siboii 

I. Jj. R. 14 Calc. 489 
L. R. 14 I. A. 37 

Ste SiiA>*EAB Baesh V. IIabdeo BARsn 

I. L. B. 16 Calc. 397 
Ii. E. 18 I. A- 71 

(oa) PAETSEBaniP. 

125. Suit for dissolution of 

P&Ttneralilp. In a suit of the nature oi one for 
dissolution of partoenhip, it is incorrect to make an 
absolute decree for a specidc eum of outstanding 
balances without anything to guide the Court in 
fixing that amount. No amount ought to be 
decreed without satisfactory proof of its having 
been realized and mbappropriated. MonMoniKEE 
Dasseb V IcHAMOYE Dassee > 15 W. R. 352 

{bb) Possession. 

128. Possessloxi, suit'for — Derfa- 


owner. pADBAEBisnsA Sett v. Habakbisbita 
Das . . . 1 B. L. R. O. C. 1 

127. Co-iharert — /«- 

fmvnora added aafartUs. In a suit to recover pos. 
session of a certab mouzah, claimed by the plaintiff 


DECREE— <on/if. 

I. FOn.M OF DECK EE— con/d. 

{ll) Possession— con/d. 

as a rortion of his dar-patni talukh, which was 
brought against several defendants, four other 
persona aj'plifd to be made defendants, on the 
ground that Ibey wciv eo-sharera with the defend- 
ants, on the record in the property in 
di®pute. The application was granted ; the added 


who made no opposition, was decreed in special 
appeal, on the ground that they should not haie 
l>een made defendants, and that the plaintiff was 
! not l>ound to proie hi® ease against anybody ebe 
but the person against whom he had brought the 
i auit.t /Vr/d, that, upon the our issue common to all 
the defendants, rir., whether the property claimed 
was in the plaintiff's talukh or in that of the defend- 
ants, the Court could only come to one consistent 
finding ; and that on the finding of the facts in tho 
Court l-clow the suit should be di<mi*sed against all 
theelcfcndants. KaufRasad Sibor r. Jatkabayak 
Roy . 8 B. L. R. A. C. 24 : 11 'W. B. Sei 

128. ■ - — Suil hj tenant 

/cfTpossfSstofl o/ juflurs — Erptry of lease Itfore 
decree IMiero a plaintiff sued, while bis lease w as 
still running, to recover possession of certain Julkurs, 
and tho lease expired after act ion brought, but before 
decree: Held, that the decree, instead of directing 
actual possession to be given, should have merely 
declared bis right to possession up to the date on 
which his lea»o expired. Umancnd Rot v. Sbee* 
eishen Baneiuee . . . 7 W. B. 248 



execution of tho decree. Sreesiust Lall Giiose v. 
Sqaha 800NPUBEE DossEE . 12 'W. B. 276 


other defendant, and complained that they bad 
ousted him from bis share, and asked for partition 
of tho land and possession of his share. It having 
been found that the plaintiff was entitled to a 
small portion only of the share he claimed : Held 
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BIQEST OF CASES. 
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BIjCREFS — contd, 

1. FORM OF DECREE— conii. 

(65) Possession — ecald. 

'with defendant No. 1 of the portion to which they 
were entitled. RosTOM Aiiir w Aiieer Ally 
S ocDAQxm .... 10 W. IL 487 

ISL Suit for poBeesslon under 

purchase \7hich turns out to be tainted with 
iVaud on the part of one vendor, l^ero a 
plaintifi sued for recovery of possession ol property 
which he said ho purchased from two defendants, 
and it was found as a fact that one of the defendants 
did not sell, but that the other used fraud in 
effecting the sale : //eld, that tho decision below 


JlozooMDAB V. HanEROONissA Khatooy 

8 B. 482 


133. ^ 


Suit by purchaser to have 


1. L.'b, 3 AU. 113 
183. Suit by purchaser for pos- 

session of share of ancestral estate. In, a 
suit for possession of lands under purchase of » share 
in an ancestral estate, the Judge, in pronouncing 
a decree for tho plaintiff, ought to declare speci- 
fically whether the plaintiff is entitled to recover the 
share in an undivided estate, or specific lands as 
representing that share. BasilochaN DiS r. BIaK- 
sua Ali . 1 B. L R, A. C. 66 : 10 W. R. 00 

134. Purchaser from one of 

several divided co>8harer8 — Suit for joint 
'possession — Partition ichen Unnecessary The pro- 


BECREE — eontd. 

1. FORSI OF DECREE— con/d. 

(66) Possession— confJ. 

a partition suit. Held, that tho plaintiff was entitled 

necessary. Anta/i r. Daitaji 

L li. R. 10 Bom. 86 

136. Suit by purchaser of Bhoro 

in undivided property - to postesnon. 


1. >j:..<<n.AXi.SU tlNAtAE 

E li. R. 3 Bom. 670 
130. Sale in execu- 

tion of decree of joint family property — ItigU of 
purchaser-^Suil fo eanecl tale. 0, the brother 
ot tho plaintiff, executed a mortgage to the defend* 
ant daring the plaintiff's minority. Tho deed 
recited that the money was borroa'cd to pay off a 
family debt, and to defray family expenses ^e 
defendant sued 0 on tho mortgage, and obtabed a 
decree. A bouse, which was part of tho family 
property, was sold m ezecutioo, and was purchased 
by the defendant bm'elf. The plabiiu sued to 
have tho sale set aside and to recover his half 
share in tho bouse. Veld, that the plaintifi was 
etktiUcd to be put into posse^aion of tho whole house, 
the defendant being left to his remedy by a suit 
for partition. The plaintiff, however, having 
claimed onlv the restoration of his half share, the 


137. Suit by purchaser for 

ehare of undivided property — Salt of joint 
family property in ereeulion of decree. A judgment- 
creditor attached in execution and caused to be 


remain in abeolute possession and enjoymeni loi 
her life, and that C was to succeed to the estate after 
her death. The widow mortgaged 0 out of the 12 
thikans, sold one, and granted a perpetual leasi 
of another to f>io r»n - . 

purchas 
Tho ph 
widow*! 
to obta 

tv defendant pleaded, *nr«r«fiO, 

that the widow s alienations were valid and bindms 
on the plamtiff, and that tho plaintifl’s remedy was 


purchaser; and subsequently, and without having 
himself entered bto possession, F assigned hia 
interest in the purchase to O. 0 claimed to be put 
into possession, and obtained a Court’s order, 
direcUng that possession should be given to him. 


judgment-debtor ever had separate occupancy of 
any definite share of the same. Held, that Q's 
proper vemedy was by a suit for partition, and that 
he could not claim to be put into joint pos^esoion 
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DECRnS— 

1. FORM OF DECREE— 

(t6) PossEssiOK — contd. 

with tho apphcunt and the other njcmbcra of th® 
nndivided Hindu family, of the family property. 
Balaji Ajiakt Rajadhuiu r. Gatersn Jawardak 
Kauati . . . E L IL 6 Dom. 400 

(Contm) I5CRASA r. Sado 

L li. lU 6 Bom. 605 noto 

138. Suit to Bct aside sale tn 

execution of decree on a mortcaso soettre 
two debts — One dtbt only Itndiny on fnrteod — 
Decfuration of njM to ftoiHfmon. In a suit by 
members of a Malabar taivad to set aside a ralo 
in execution of a decree, passed on a mortgage 
which had been executed by their kamaAan and 
senior anandraaans in cotisolidation of two pnor 
mortgages executed, reapectnelj, to secure two 
debts, it appeared that one of these debta was bind- 
ing and the other not binding on the tarwad. Held, 
that the Court should declare the plamtifls entitled 
to the property sold notwithstanding the sale, but 
subject to the charge created to secure the binding 
debt. Kom KIar'Kan v. Chau Vadovath 

E Ii. R. 14 Mod. 494 
189. Suit for possession of 

family property alienated for unjustifiable 
purposes— .4henoltoR by fi/<-(<nan(. A and S 
sued D and E for tho estate of a relatiTe, C, the 
deceased husband of D, on the ground that the 
family to which A, li, and C belonged was an> 
divided. D (who was a Hiodu widow without sur* 
viring issue) and E pleaded division, and that D 
had sold and assigned tho estate to E, This alieoa. 


A.iiLii<.uiaui puaaessiuii, auuuiu nui uave ptuviueu lur 
^e re-assignment of the estate from J? to D for 
E'n life, but that he was right in declaring that 
after D's death the property ahould revert to the 
plamtifls as heire of C, Pkhiya GArnPAW v. 
TiRintAi.A Gacwda:? . , ,1 Idad. 200 

140. _ — Suit by member of undf. 

vided, family against manager — Deeree on 
^rfificn. A member of an undivided family 


suaie m lue loiiywmg manner. He assessed what be 
considered to bo the sum received by the first de* 
fendant from the estate, deducted from that sum 
what be considered should have been tho gross ex. 
penditure of the defendant, and decreed dehvery by 
the defendant of one-fifth of the remainder. Udi 
that such a decree was erroneous. TaraCrasdv' 
Reeb Ram .... 3 MaA 177 

14L _ Suit by son to set aside sale 

by father of ancestral property — Riybi ol 
purehuer. TVhero ancestral property is sold by the 


DBORBB^-ronf'i. 

1. FORM OF DECREE-confd. 

(W) POSSESSIOS— confJ. 

father, the son U entitled to suo for cancclmcnt of 
such sale, and tho decreo should not bo that tho 
ropcrly Is ancestral and wiU pass to tho father’s 
cira on his di-nth, but a decreo cancelling tho sale 
■o far as it obstructs him in asserting hU right 
and in effect declaring tho sale to bo invalid, without 
interfering with actual possession, that may have 
been obtained by (he purchaser. Paboo Ram r. 
Cajidiicr Btxnii Agt« F. B. 80 : Ed 1874, 06 

142. - Suit by mombor of undi- 

vided Hindu family for declaration of bis 
right to a portion of tho joint estate sold in 
oxocution of docroo against another mezu' 


declaring that bo was cntUlerl to joint possession 
along with tho execution purchaser as tenant in 
common. But that, if a division in spccio wero 
desired, a suit should bo brought for that purpose, 
ilahobaloy v. Timaya, 12 Donu Rep. 138, followed- 
Dabasi Eaxstnus c. VAStmEn Vxjjayak 

E L. n. 1 Bom. 05 
148. ■ , Suit by member of Joint 

undivided Hindu family to recover pos- 
session of property alienated by another 
member — Potilion 0 ^ punhoitr from one member 


remained in possession thereof for a considerable 
time. As a matter of fact, the plots of land belong- 
ed — part absolutely and part as to mortgagees in 
possession — not to B solely, but jointly to him and 
ins father C and others, the members of an nn- 


I. Xi. R. 5 Bom. 483 
<S«e, also, KaisHiTAn Lakshman Rajvade v. 
SiTABAU UoBAROAV Jaehi E E. ^ 6 Bom. 498 

144. Bulb by co sharers for 

recovery of possession— .So/e m execution of 
decree of ihare of one eo-eharer in undivided pro- 
perty, K and R, two out of five undivided Hindu 
brothers, sued F (a purchaser at an execution-sale of 
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DEjCBDE — eonti. 

1. FORJI OF DECREE— fon/rf, 
(66) PossESSiOK — covld. 



andRasbeinR the amount of their share in the land. 
Udd, by the High Court, that the dceri-c could not 
be maintained, ns K and Jl, being two of rcTetal 
co-parceners in undiridcd property, cendd not my 
that they were entitled to a apeciGc ebarc in any 
portion of that property. They might hate eueel 
for R general partition, or fora decree declaring them 
entitled to joint possession with F. Kallata Dtt( 
GmMALLAFA 1. VeNKATESH ViKAYAK 

Jl I. Ij. D. 2 Som. 670 

145. Suit for ejectment of tres- 

passers — Co-diartra Where a tenant has been 
put into possession of ijmah property mth the con- 
sent ol all the co-sharers, no one or more of the co- 
sharers can turn the tenant out without the consent 
of the others ; but no person has a right to intrude 
upon ijmali property against the will of the ro* 
s^rers or any ol them ; ;! he does so, he roa^ ho 


DECDEE—ronf/f. 

1. rORlI OF DECREE— confcf. 

(66) Possession — conW. 

possession of a portion, and need not sue for a 
partition. Where it appeared that the parties to 
the suit each held parccisoftho undind^ family 
property in cxcIuii\o possession, and the plaintilf 
ashed lor joint possession with the defendants r 
that he «as entitled to a decree for joint 
posAosaion. A co.parcencr is entitled to a joint 
benefit in every part of the undlvldetl estate, 
Rasicuamira Kasri Patkar V. PASionnAr. 
Trimpas Patsab . I. L. R. 20 Bom. 467 

149. Suit for possession by 

owners of ai^oinlng estates. — Kight of jiarhtt 
to equal moittua of properlij dteretd, although each 
had clamed the txclusnt title — Dtcrtea ditmianug 
their AHifA rcirrre7, f6e eti'denfe le\ug auffitieul 
oa to the former, lul rot the latter right In cross, 
suits between the owners of adjoining estate^, 
each claimed, against the other, to be entitled to, 
and to be put into poF«e'*ion of, propeftj' situate 
on tho lioundary between Ibeir estotew Ihe High 


puiiiiims pub'^miun ui lueirsuaivs jointly niiii lue 
intruder, as explained In the ca?c ol Bulcdhur Sen t. 
Oooroodoaa Itog, 20 TT. R. 126- Radha PcosnAD 
Wasti V Esop 

I. L. R. 7 Calc, 414 : ©IC. Ia R. 76 
Ka»al KtritABi CsownnoBABi t. Kipaw Chan. 
DBA Rov . . . . 2 C, W. N. 229 


liable hliSZA Nawab v. Baiiadoob Ati. Sham 
Dae V. Baiiadoor Au . . 7‘W.R.156 

147. Joint ownership — Decree 

a^oinrt joint oirner vhere suit la barred against 
kra co-sharers — Rimifation, The interest of V as 
co-sharer in certain land was sold in execution of 
a decree against him It was purchased by S, who 
sold it to the plaintiff The plaintiff sued for posses- 
sion, and the other co sharers were made party 
defendants to the suit, which, however, was bela, 
as against them, to be barred by limitation Deld, 
that the plaintiff was entitled to be put into joint 
po«se8«ion of the land with them, although the auit 
as against them was barrtd KniSHKAJi bim 
Maui v Vitro . . 1. 1, B. 18 Bom. 606 

148. ^ — Co.parcener’s right to 

j oiirt poesession of the whole or any part 
of the joint estate without necessity for 
partition — Joint Hindu familti- A co-parcener in 
s joint Hindu family is entitled to claim joint 


session bating been held by both the one and the 
other, and of the title of both, to support the con- 
clusion that each had a dsns to an equal moiety, to 
which each should be declared entitled. Each 
. ... I r *» - which 

aUAC- 


I. xi. At. Ai ddlu. 814 
H B. 17 1. A- 62 

160. Suit for exclusive pos- 

session of property — Finding that parties haie 
equal right to possession — Decree for join! posies- 
Sion. Where the plaintiff claimed exclusive pos- 
session of immoveable property to which the de- 
fendant also claimed to be exclusively entitled; 


IKMA AHUK, i. IJ. Si. lUaiU.Uci, 

WAinr Alau v. Satat Adam I. Ii. R. 12 All. 656 
16L - ■- - Smt for exclusive p_os- 


_yoi«I OicnersSip 


proied at hearing— Procedure. Exclusive^ posses. 
sioD can only be awarded ou proof of exclusive title 
Pakasitram V. Mirajt . 1. 1*. B. 10 Bom. 669 
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I 15a 5uil 65 to- 

owner for trclntire josfesrion — Proeedutt. The 
phintifl «««1 for po««c-><iQn of ccr1*jn btid. The 
lo« cr Court held tlwt the land waa thejomt proj'crty 
of the plaintiff and dcfrnilant, but, fintbop that the 
phmtill bad been inexrlu'iae po'-pfuion. allowetl 
hia claim and pave him a decree. On xecoml appeal ; 
Held, that cxclu«ivc poise««ion could not be 
awandctl unle«^ exclu“nc title ua^ proTwl. On 
phintiB’a application, which was not oppo«f<l by 
the defendant, the decree of the lower Court was 
vaned, and the plaintiff was awanlctl joint po*<M:-»- 
Sion of (he property in suit. Xa-'H • Arpt 

1. li. R. 20 Bom. 027 

154. Suit for possession of land 1 

sold in execution as property of third ' 
parties. The j'UintifI< 1*0111 m 18^3 to neo\cr 
po'vc'-'ion of hnd of which their family had Ixin n 
poi^es’ion till l!*'i4 ’Hie land had ken «old to the 
dcfindant in 1831 in execution of a decn-e agaiml 
the plaintifls’ couainA. but the sale hod not been con- 
finned. AdecroewaspaMcdas pnijcdinres|>ectof 
a moiety of the land which represented tho plaint- 
tils’ share Utld, that the decree was tight. 
XaiusiMiU K«dc t R4Mi«^'lI 

I. D. R. 18 Mad. 478 

155. Suit by zur-i-peshgi lessee 

for possession in a Civil Court— iomffonf and 
Unant-Zur-uptth^t lease— Sub-Uate by tvr-t-jKshyi 
UsKS — Default by sub-fcsscc. ic^o Uti info possession 
the ofi^inaf Us’or and dentes the zur-t-peshyt lessee’s 
title— JttnsdteUon of Court — ExieuUon of 

deem — Cinf Proeedure Code, ss 203 and 204. 
Two occupancy tenants granted a rur-i-peshgi 
lea«e of their occupancy holding to one R Z- for a 
tenn of sixteen 5 ears. B L sublet the bolding 
for a term slightly leM than hia own. The sub- 
lessees made default in payment of tent. R L 
distrained their crop* Thereupon the original 
les«firs intervened, claiming the crops as theirs. 
The (luestion of the distraint having been decided 
bv the Court of icvenue against him. It L then 
brought a suit m a Civil Court asking for ejectment 
of both hi 3 lessors and hia lessees and to he put into 
Actual possession himself Held, that the plaintiff 
was precluded by reason of the lease granted by 
him, the term of which had not expired -from 
obtaining actual possession, unless the sub-lesseea 
were ejected, which cSuld only be done through the 
Court of revenue But the plaintiff was entitled to 


j.. li. R. lo Au. 44U 

156. ■ Decree for poseesslou 

Under mokurari lease — Condition as tofnyment 
of rent. After the sale of a share in an estate under 
the provisions of Act XI of 1859, a suit was brought 


DECREE— contd. 

I. FORM OF DECREF^orf/. 

(W) POSSESSIOS — confW. 

to establish a rnokumri lease, as an mcumbr.ince 
undcriu .'>■1, upon the sl.arr in the hands of the 
purchaser The inokiiran lease haimg l>cen cstab- 
IisIkxI as to so much only of the lands a« were 
coveiwl by the title ptoieil, the decree below, 
althoush po question of apportionmint had been 
raises!, was conditional that the whole rtnt rtservetl 
should be paid. Held, that this condition should 
haac been omitted, tho amount of rent being 
determinable by A future proecotling if nccc“».aTyi 
IsflMDsKDt lIrCCM f. KAMLMWAr.I 1’EPSIUD 

I.iL. R. 14 Calc. 100 
‘L.R. 13 I. A. 180 

167. Suit for possession and 

moano profits — Piwboa for tnyu-ry nt to inesne 
profits — Cit>/ Proeedure Cod’, s. 212. M'herc, 
uoders 212 of the Code of Cnil I’roeidnre, a Court 
m a suit for po«*c«*ion of iromoi cable property and 
mesne profits piMcs a decree for the property and 
directs an inquiry into the amount of mesne profits. 


r. Abdix Muit> , ’ . 1. 14 AIL 6*31 

(ee) PiiE-EMmos. 

188. — — Pre-emption, suit for— 
Decree, eonditional, on payment in specified f»m«. 
In decreeing a right of pre-emption a Civil Court has 
no power to mako the decree holder's right depend 
on payment of the purchase-money within a 
spcciC^ time. Ahsan Aly f. Sabokhfe Bipee 
10 'W. B. 53 

{Contra) Ewaz i\ JIoKVSA Bibi 

1. L. R. 1 AIL 182 
where it was held the Court was competent to make 
such a condition, and that, if the decree-holder faila 
tocomply wth such condition, he loses tho benefit of 
the decree. 

389. Rhvl suits to 

enforce (he right of pre-emption — Civil Procedure 
Code, s. 2J4. K and if, two co-sharers of a.viUage 
ioatituted eeparate suits in which each claimed to 
enforce the nght of pre-emption, based on tho 
wajib-ul-urz, in respect of the same sale of a share in 


eases where two rival pre-emptora of the same 
decree aeek to enforce pre-emption, as each neces- 
sarily must do, in respect of tho whole property 
conveyed by one transfer, are defective if they 
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different degrees o/ pre-emption, tho decree, m *1 
least one of tlie nval euits, must bo essentjaily 
dcfoctire if no provision is made for the contingency 
of the superior prc-cmplor never enforcing hw right. 
The question what should be the form of the decree 
in such eases can he dealt with only by exercising 
the vast and fixiLlo junsdiction possessed by tho 
Courts of equity in adapting their decrees to the 
exigencies of earli case, so as to grant tho sctuAl 
relief required by the partio. Uttd, spplyiDg tho 
principles of equity to the present esse, that the 
Court of first lostauce acted nghtly in adding the 
name of each nvai pro-emptor as parly defendant ip 
the suit of tho other, and in deereemg the claim of 


rendee, his suit should hare been decreed against 
the latter in the terms of s. 214 of the Civil Prn^nio 
Code; subject, boncrer, to the condition that the 
decree should not take effect, so far as the enforce* 
meot of pte-emption was conccmcd, in the event of 
R'n enforcing the sopenor pre-t mptire right decreed 
to him Kasbi Nai« t> NtrEnta Piusao 

I. Xl. R. 0 AU 370 

• (7e« HtrLASi f. finEO PnosAD* ^ 

I. L. R. 0 AIL 465 

100. Deposit of rurchnpo- 

naoney — Power oj Court, A pie-emptor obtained 
a decree which provided a certain time within 
which the sum atcertatned to be the pnrcbasc. 
money was to be deposited. He appealed against 
the aroouat fixed, but failed in his appeal, and 
during his appeal tho time fixed for ^ deposit 
expired, and the Judge Tcfu«cd to fix any furlber 
tune Ildd, that tho plaintiff, in appeabng from 
the ongitial decree. Could not escape from the 
oblijraiion which it imposed, and the loner Appel- 
late Court was not bound by law to insert in its 
decree any specwl direction concerning such deposit, 
unless occasion called fni it, although it wae com- 
petent to hare done so. Sdeo Febshad Lai£ v, 
Tiukqou Rm i'li I 

8 Agra 2B4 : e. c. Agra F. B. Ed. 1874, 163 i 

161. Depotfl of par- \ 

cho»e~mtjnty — AppeXIalt Cmirt, rou,ert Of — CivS 
rrorcdtire Cedt, Jg77, a. 214. The decreo of the 
Court of first instance, in a suit to enforce a right of 
pre-emption, directed that the sum which IbatOmrt 
had ascertained to bo the putchasc-money shonld be 


DSCBEB — eotiW. 

1. FOnM,OF DECREE-eonfi. 

(ec) FrE-EjiTTiorr— concM. 

1 - . .... 

ending that 
llTiile tho 
I Ihe^'dttrieof 
nfhr.ut any 

deposit having been made. The Apnellale Court 
] ^ ’ ifilsown 

t. lldd. 

■ • ■ ,3 Agnx 

icUnt to 

• . and its 

action and order did not contravene the provisions 
of a. 214 of ActVX of 1877. FArMuni Lai- v Ram 
Di-*r- . .* . . I.D.E. 2Aa744 

262. Contlftlonal decree. ITherB 

a share in a certain pntti was fold by tho holder 
of (he share to a etrangcf, and tbico persons, 
holding equal shares in the paffi, were equally 
entitled under the nll-igc adoiinMtration pB|wr to 
the nght of prc-CBiption of the share, the decree of 
the High Court in the suit specified a time iitthm 
which each party to the suit should pay Into Court 
a proportion of the purchs»e-tnoncy and dcclar«l 
that, if either failed to pay such proportion wilhia 
time, the other of them making the turlher deposit 
within time should be entitled to the share of tho 
defaulter JlanABin Paeshao i\ VtBt Dm 
1 r.L.B.lAU.20l 

I 16S. - jtllfijafMn iy 

, pfatnliff tfial o eertom earn ta Ike actual pnee— 

I Omiaaian to allege readintaa and teilhngneaa to pay 
I octual price— Ditcrttionary powr of Court to yrotit 
j decree. The Court of first msfance dismissed a 


to pay any amount which the Court might find to be 
the actual price On appeal by the plaintifT. the 
lower Appellate Court give him a decree conditional 
on tho payment of such larger amount within a 
fixed time Held, that it was not necessarv to 
interfere with the exerii‘ie of the loner Appellate 
Court’a discretion in the matter, particularly as the 
defendant had rot objected to such excrci'e id his 
memorandum of second apr+al Ihirgit Prasad v. 
Nawaeiih Alt, 1. L P 1 AU 5i)J, distinguished. 
NAUBAra StKOB V. Kjsban SiKon 

1. L. B. 3 AU. 753 


(ddj Tbesfasseb. 

204, Treapaaser, anit 

agatnef— Decree for damiije" and not for account, 
A trespasser is not liable to aicount, but Is liable 
for damages. TVTicre lb® lower Appellate Court 
passed a 'preliminary decreo for an account against 
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1. FORM OF DECREE— «m<M. 

[id) TbestasscR — coneJd. 

the defendants who were trwpa«#cra br reaaon 
of their intcmieddling with the plaintifl'a estate : 
Utld, that the defendants were not Lable to account, 
but were liable for damages, and the preper course 
for the lower Court was to enquire what damages 
the plaintill had sustained by reason of the tres- 
passes totnplnined of hy the plaintiff. Pr.ixiBasn 
Adas r. Noosimiu Nath Das 4 C.'W. If. 106 

2. CONSTRUCTION OF DECREE. 

(a) CnximAr. Cases. 

L 2Iodo of conatructlon — 

Fxectition of decree. In execution, a decree must be 
construed by ita own terms, and not by the plaint. 
NoDo Kpnons MosoomdaR r. A^CIfD Monew 
WtHooitDAE .... 17 W.il 10 

a. Decree hotecon- 

rfrved for fwrpea&r of execution. A decree cannot 
be extended in execution beyond the real meaning 
of its terms. Bcdan t. Ramcdakdra Biickjoaya 
1. L. E, 11 Bom. 637 
3 , Uneertalnty in doerco— 


See DwASKARarn 'Haldar r. Kamau Kahin 
Haldar . 3B.Ii.R.Ap.l28il2W,B. 80 
and Kalee Desee c ftlmoo Soonuy Cbotcdubt 
10 w. B. m 

4. Ambiguons decree — Deference 

to pfcadinjr in the ««it to atcerlaxn weaniny of the 


1. L. R. I3 All. 343, and Dolin-'on t. Dvteep Sinyh, 
L. R 11 Ch. D. 798, referrc'l to. Laciimi NaEAtw 
r. JwALA Nath . .. I. L. E, 18 Alb 344 

5. — In doDstruing a 

decree, the terms of w hich are ambiguous, sueb con* 
stniction must, it possible.bcadoptcdaswillmske 
the decree a decree in accordance with taw, and not 
a decree such as the Couit toakins it bad no power 
to pass. Aiiolae Ram v. bAcntii Nabain 

I. L. B. 19 AIL 174 

e. Dwti'er of exeewt* 

iflg Covrt — Transfer of Properly Act {IV of 1882), 
4. 8! — Decree for tale on a mortgage vrongly aRavtttg 
fntere«t after dolt fixeJ for jaymenl. Where a decree 
for sale under the Transfer of Property Act as 


DECBEB— fofl/d. 

2. CONSTRUCTION OF DECREE— con/d. 
(o) OERfBAL ClSEJi— nm/d. 


lu taw , uui linin' iiii'ii is iiu BiiiujKUuy in iiio 
decree, the executing Court is l>ound to execute 
it accortliRg to it- term*, whether the decree Ivj 
right Of wrenir. Ametal: Ram v. La'hmi A'arair, 
/- R. 19 AU. 174, and Vad^hah Pryiri r. Ilardat, 
All. IT. A’. (ISOS) 17, referred to. PiBBtiD Nabaix 
S ixon r. Rrr Srsen . I. L. B. 20. AIL 397 
7. A Court execut- 

ing a decree, the terms of which arc ambiguous, 
should, where it is possible, put such a construction 
upon the decree as would make it in accordance with 
law. Amofot iiam r. Laihmi A’aroin, /. L. R. 
ID AU. 174, Pithu A'flfoin Singh r. Rup Stngh, 
/. L. R. 20 Alt. .807, and ilaharafa of Bharijmr 
V. ^onneDei, All. Jr. K. (ISOS) 164, quoad hoc, 
approred. Baeaa Sax/ad v. Udit Nabadt 
S raon .... I. L. n. 21 AIL 381 



8. — — - Difference be^een head- 
ing and body of decree — Description of person. 
Where a person was described in the heading 


10. Decree making further 

enquiry necessary — Court executing decree. 
IVhcre a decree shows clearly the intention of the 
Court which makes it, but leaves something un- 
determined until further enquiry, such enquiry 


O-KOU AO \v . it. ol2 

11. Evidence to esplam decree 

— Registrar'e note of judgment. A note of the 


reference to such a note, that what the decree meant 
was that he was to be credited, and his partners 
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2. CONSTRUCrriON OF DECREE— eonJi. 

(o) GENEBiL Cases — conld, 

debited, with certain payments in (oto, and not with 
their respective shares only. Su'UR AnwEO tf. 
IlAJf Ism HE Haji Habib . 1, L. R. 1 Bom. 1B8 
12. Discrepancy between de- 

cree and judgment— tmd-j/ion of, ty 
Where a decree of the Sudder Court was in general 
terms, vi:., “ that the appeal be decreetl with 
costs,” though the judgment indicated a ilillerent 


13, Decree of Appellate Court 

reversing summary order. The reversal of a 
decree hy an Appellate Court implies an order eet- 


DDCREE — contd. 

2. CONSTRUCTION OF DECREE— confi. 

{n) Oeserh. Cases— eonfd. 

plaintiO had three years from that date within which 
iio might aeek execution. The rnention of a term 
when a particular right is to become enforceable is 
not a condition precedent, whether the enforcement 
haothcmiio Fubjeef to n condition or not. Nabs* 
YAS CuiTKO JOVEKAR 1. VlTlICL TATtSHOTlM 

I. D. R. 12 Bom. 23 

10. Construction In execution 

of an order in Council — I’ot/muon, An 
owler of II<r Jlajesty in Council was that a decree- 
holder should recover what Was demarcated by 
“the thakbmt map and i>roeecdiDgs of 1839.” 
/Wrf, on the construction of the order, that the 


17. — Adjustment — Agreement di«> 

charging one of ecreral tlr/enrfmdj on nJ;iisfmen| 
wttst be cerU^tn. Where, after a decree is passed 


SUtement of claim in the 


was to be understood as referring to the claim as 
stated in the plaint, and not as described in the 
paper book Ss. 679 and 597 of the Civil Procedure 
Code (Act XIV of 1882) do not require the claim to 
be stated in the decree, so as to make such state- 
ment a part of the decree itself. Soude SBBiiiivaS' 
APA tj. KBisniTAPA Heode . 1. L, R. 11 Bom. 177 
15. Decree specifying a cer- 

tain time for execution — Construction — Con- 
dUton— -Precedent— //ifftifafioTi. The plaintiff ob- 
tamed a decree on the 2Gth July 1832, which direct- 
ed that he should give the defendant possession of 
certain parcels of land at the end of next TUar- 
gashirsha (f.e., 9th January ISSI), and that, on bis 
doing BO, ^the defendant should remove certain 


.... — Hpeeiucaiion ot the ena oi 
Margashirsha had merely the effect of postponing 
the operation of the decree till that time, and the 


under r. 2oS of the Civil Procedure Code. Mauo- 
AiCD Koiv BAiiipm t, MinoMED Md.vawaa 
Sahib (1903) . . I. L. R. 81 Mad, 467 

18. .Ijrrement dfJ* 

charging one of «reroI dtfcnianls on nifurtment mujf 
he terlijied. Where after a decree is passed against 


Kdah Bahaddb V. Mahomed JIiwAWAa SaraB 
(1003) . . . . L. R. 31 Mad. 407 

19. Decree for delivery of pos- 

— .-..—•-VI,, — 


property to' a decree-holder cannot apply lor the 
inTestigation of his claim under this section, but 
may do 80 under s 332 of the Code, after be baa been 
dispossessed. Suehas Sinon v. Baij Nath 
Goenea (1907) . . . 12 C.'W.N, 116 

20, Interpleader suit — Decree — 

Order — Apjienl — Held, that an adjudication upon 
the claims of defendants in an mterpleader suit 
is a decree and appealable as such under a. 640 of 
the Code of Civil Procedure, and not under s. 
688 of the Code. Mahabaj SmoH f. Ciuttar 
Mai. (1907) . . , L L. R. 30 All, 22 
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ronlff. 

2. CONSTRUCTION* OF DECREE— fORfrf. 

(fl) Generil Cases— ft)ncW. 

2L ' Decree in nppoal—vl;>PM/ ty 

tomt of ihe fiarhct to a dccra — bxtrutton — Cm/ 
I'rocfdurt Codt (Aft XI V cf ;SS2), f. 23/, 2U, 2i2 
— LimiMlion Aft (AT of /j??), //, Art 179. 

^^*here pome of Iho partm^ to « dcfrcc kpix^l 
again't it, the Aecrrc m apfeal the final ilrerco 
for the puq'ope of execution with rr«j>cct to all 
the parties. SitimAV r SaMuimm (lOO.S) 

L li. It 33 Bom. 30 


(i) Accoryr, Decree ron. 

22. Decree for account, nature 

of— CijAts of pcrtifs fHfuffietenll;f dtfinfd — iVir- 
f If ». A ilecree for an account i" not a mere «lircction 
to enquire anil report It procei-ds ami must 
always proceed, upon thea‘‘«umption that the party 
calling tor it is entitled to the t-um found due It is 
a (lecccc afilrming his rights only, Icai ing ti to bocn> 
quired into bow much u duo to hiro from the party 
accounting A decree for an account of dealings 
and transactions of a d><ea<ed partner m a Hindu 
family banh and for a di«5olution of the partnership 
vaa m this case rerersed on the ground that tho 
respective nghts of the parties were not sufficieetly 
defined and declared, and that the proper parties 
were not before the Court Jakokey Doss f. 
DtKoaBVK Doss • • 3 Iiloo. I. A. 176 

23. — Decree for account— 
AmendmfnI of clerical error in decree hy Appel^ 
late Court. The decree of tho Court of first instance 
directed the coinmuxioner to take an account of the 
moneys paid by the plaintiB, dunng the i>eriod 
between 24tb January 1863 and the date of the 
filing of the plaint, fof the use and at the request 
ol the defendants, and to allow credit to the defend* 
ante for the sums for which the plaintifi bad giTcn 
credit in his particulars of demand, and for all 
other sums for which the defendants should prove 
themselves entitled to credit, wherever the same 
might have becume payable The defendants, in 
their surcharge to the plaintiff’s account, claimed 
credit for various parmeuts made br them to the 
plaintiS between 2.')th January 1805 and 5tli July 
18G5. The p'l»intiff ilain ed to appropnate these 
payments m ritislaction of his claim against the 
defendants pnor to 21th January 1865. The 


whole account, prior to 2ftb Januaty ISOo, was 


DBORDD— confJ. 

2. CONSTRUCTION OF DECREE— confi. 

(6) Accopst, Decree ron— coneW. 

to the Appellate Court appears to render the decree 
correct, the Api>cn.ite Court will adopt the latter 
con«(ructtfln. HliiJt JtKA i. NXRAb Ilcut 

I. L. R. 1 Bom. 1 


(c) IlciLDi>cs, EnrcTJox on Removal or. 

24. Suit for removal of ob. 

atructlon — Decree for ptainhff qualified ly de- 
elonnj that pnrtics retain r-yAfi crerci»td prior 
to ofxrrue/ion In a suit for the rcmo>al of a 
building winch the dcfendanls had cncted, and 
which was an obstniction to the plaintiff’s right to 
Use a courtjanl adjoining their residences, it* 
appeared that tho land on which the budding stood^ 
did not belong to either party, but that all the in* 
liabilants of Ihe mohulla had from time immemorial 


It as a sittiugpiaeu wneii necessary. i/rta, that 
thu was not a declaration of a tight in the defend* 
ants to build, but merely a statement that the de* 
tree would not operate as an interference with the 
nghta of the parties to have a aitnilar thatched 
building set up as bad existed in former times. 
OAciol Truttee of Sendai v. Krithna Chundtr Jllozo~ 
oindar, /. L It. 12 Cole. S39 < A Jt. 12 1. A. 166, 
distinguished. Fateiiyab Kuak f. HIviiaumaD Yc* 
OOFF. SlUlIASIMAD YSCFF V, FaTERYAB KHaN 

I.D. 11.9 AIL 434 

25. Execution — Coarf — Joint de- 

(Ttes — Execution of and liability under — Appfi* 
cdfioa by one joint decree-Ao/ifer for execution^ 
protection of interest of absent decree-holder — 
Notice — Civil Procedure Code (Act XIV of 1882), 
e$. 231, 260— Injunction. It is not obbgatory 
upon the Court to issue a notice before making 
an order for execution under s. 231 o! the 
Civil Procedure Code on tho appbcation of one of 
several joint decree-holders Where, m a contested 
amt, a decree was made granting a perpetual injiinc* 
fion restraining a party from erecting a pucca 


against the judgment-debtor without previous 
service of notice upon him calling upon him to 
comply with the order contained in the decree* 
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DECREE — confi. 

2. CONSTRUCTION OF DECREE-«n/i. 

(c) Bcildisos, Erection or Removal of— comU. 

Protap Chunder Daai v. Pcanj Ckoitdfiraxn, 1. h B. 
8, Calc. 174, explained : Held, aUo, that the Lower 
Court had nghtly allowed the decrco-hoUet to 
execute the decree by attachment, although he Lad 
apphed for the demolition of the building. Sola 
Lai V. Bai Parvati Bni, /. L. R. 26 Bom. 2S3, 
referred to. Per IIookerjee, J — ^\Vhen a )udg< 
ment-debtor who has had on opportunity of obey* 


to give the judgment-debtor an opportunity to clear 
or purge his contempt. The practice to be followed 
in cases under s 2G0 of the Civil Procedure Code 
discussed. DcroaDss Navdi v De^vraj Aoar- 
WALA (1905) . . I. L. R. 33 Calc. 306 


(d) CosszsT DzcnEr. 

28. Breach of con- 

tract hy decrec-Aofier. By a consent decree on a 
mortgage it was provided that, if the decrec.holdcr 
received a Axed aum by a fixed date, the whole 


days of receiving particulars appraise the same, 
and, if he approved the transaction and received 
the price, execute a deed of consent. Iltld, that it 
was a breach of contract by the decree-holder to 


DE CREE— con td. 

2. CONSTRUCTION OP DECREE— confi. 

(e) Costs— confi. 

respondent (the pUintifl) should pay to tho appel- 
lants (the defendants) tho code im-urred by them in 
tho lower Court ; llfld, tliat tho costs rcferre<l to 
were those which were specified in tho decree op- 
poalcd Bgainstas thocosU incurred by thedefend- 
ants. If several defendants have served in their 
defence and tho lower Court has specified the costs 
incurred by each of them, tho costs payable under 
the above directions will bu tbcir several costs. II 
they have joined in their defence, or, though they 
haveseverodtheirdefence, but tho lower Court has 
fl|>cci{icd a sinclo set of costs as the only costs 
which it will allow or treat as costs m the suit, 
then the costs payable wdll be the single sdt of costs. 
Ram CnoNOEftSES v. Dooroa Nath Roy 

2 C. Ii. R. 162 

29. Decree for usual costs and 

Interest — Co»t$ of previoiu gait ttl aside. Where 
a decree was passed awarding the plait tiS's claim 
"with usual costs and intcre-t ” without any 
specification of the costs iutendcl save the mention 
of some items in the schedule, and without mention- 
ing the rate of the interest or the date from which it 
should run, it was held that the decree was meant to 
give a|{ the costs which the successful party bad 
incurred in the prosecution of tho suit from the 
commencemeDt until the date of tho final decree, 
including costs incurred in the abortive part of the 
proceedings, 1 1 ., in trials set aside, and that the 
inlertsl was to be at twelve p-r cent, on the nmount 
of money actuallv d«reed. BROConTON v. Pirr- 
LSD Sen . . . . 10 W. B. 152 

SO. Decree m favour of 

appollant with costa to tho respondent — 
Deduction from amount due iMien a decree in 


eaiue pusiiioii U!i ii ue uuu ieiii«ea u leiiciei luereoi. 
Harendra Lal Roy CHOwnnRY r. Maharani 
Dasi (1901) . . I. L. R. 28 Cnlo. 657 

8. c. 6 O. W. K. 530 

Ji. R. 28 I. A. 89 


from the gross amount decreed, and that the remain- 
dec only should be recovered under the decree. 
ISSUR CnUKDER MOOKEKJEE V. lIUNWnnUK CROW. 

PORT 12 "W. B. 808 

3L Decree for costs and for 


(e) Costs, 

27. Decree for costs. A decree 

which ordered the defendants, speaking of them 
®°“®®tively, to be paid their costs by the plaintiff, 
mean that each defendant who appear^ in 
^ separate party was to be paid his 


llnyo ay Ravi CnownnRT , ."rI W. K. 288 
TVh.r. " ottS, n.gh CoitdSd ttSS 


cuting the order for costs m the same manner as any 
other money-decree. AhJin 3Itn.i.Ait h foo DEVH r. 
CRuiEjnsNE . . . . 21 W. B. 299 


32. Decree on mortgage bond 

— Exeevlton of decree— Costs aqainst )vd'/meni. 
ddilors ptrsonaUy Certi'in plaintiffs were tho 
bolders of tho folloiving decree obtained on a mort- 
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2. COXSTRUCriON OF DECREE— fox/i. 

(e) Costs — con^d^ 

gige bond: “It is ordeml that tho d^fcndanta 
fihall pay to the plaintifTs the rum of 112,550 and 
costs R312, total R2,852, vrithin two months from 
tho date of the signing of the decree ; interest will 
CUD on the said amount at the rate of 0 per cent, per 
annumupto rcaliration. II thedefenilantado not 

{ lay the amount within the time prescribed, they will 
ose their nght of redeeming the iiroi>erty mort* 
gaged, and possession thereof mil he giren to the 
. • ■ r *' • — 


under tho terms of the decree ; and thU order was 
upheld by the Di'tnct Judge on apjical. IJtld, 


33. Decree on mortgage— Dreree 

for fortelotur^Order absoluU for louiloture— 
MortQogtt oblnintifg possersion— 5uhsr7U«n< ap/Ai'a- 
tion 6y mortQogte to tztcult order for costs — Cml 
Proeeaurt Certr, i. 220. A decree for foreclosure 
contaiDlng a dNtioet and separate order for «.oefa was 
afterwards couHrmed by an order absolute for fore* 
closure, and the mortgagee under such order 
obtained possession. Subsequently he applied for 
execution of the order for costs. Held, that tho 
costs swarded could not be considered part of the 


1 li 14 Calc. 1S5, referred to. Dsmod^r Pas 
f BchuKoau . . I. D. E. 10 AIL 179 

34. Decree under e. 88 of 

Transfer of Property Act (IV of 1882)— Cml 
Proceduie Code, l:i82, ss. 219, 220~DecTtt appa- 
Ttnllif awarding costs twtee oier. A decree drawu 
up under s 88 ol the Transfer of Property Act, 1882, 
was properly framed in accordance with the require- 
ments of that section, but, in addition to the pre- 
scribed contents of such a decree, contained a clause 


DEOEDE— confi. 

2. CONSTRUCTION OF DKCREE-con/rf. 

(e) Coars-^oncU. 

result of remand for purpose of git trig cosit. Where 
an Appellate Court, offer setting esidc tho decree 
of the lower Court, remanded the case, and the 
order as to costs proTtded “cost will ahido tho 
result s*' Held, that, if the result of the remand was 
mtircly in favour of the successful party, bo was 
entitled, as a matter of course, to the costs in qura- 
lion, even if the decree of tho lower Court after 
remand did not contain any such direction. That 
the only materials that should bo placed before the 
Court to determine the result of the remand, arc the 
judgment and tho decree made in the case. Fa 5T 
Biiosan Roy CnowoimY v. Basia 6c^■T>snI Debi 
4 O. W. IT. 343 


coats, it should le so staled in tho decree or order. 
Where the guardian is simply declared liable for 
them at the defendant in the case, tba liability must 
bo taken to refer to him as the representative of the 
minor and representing bis estate. Kosirt. CbujI' 
PER SeK V. SintBESSCR DOSS GOOPTO 

21 W. B. 298 

BRUESSXmEE Dossu V. KiSnORE Doss 

2B W. B. 518 

37. Bejeetion of suit In formi 

pauperis by guardian on behalf of minor— 
I'ersonal liabihi^ for coifs of suit. Whero a guar- 
dian obtains pcnmssiOD to sue m formd pauperis 
OR behalf of a minor, the rejection of the suit sup- 
plies no ground for throwing the costa of the auit on 
tho guardian ; and where the terms of a decree do 
not maio any such distinct order as to costs, no 
expression of opinion in a judgment can iirp'-rt any 
each liability for costs into the decree. Brijes- 
SUREB Dossi V u. KisnoRE Doss . 25'W, B, 318 

(/) Deep, Executiok or. 

38. — Decree directing ^ Mieeu- 


, . over the title-deeds to tho plaiftlir.. J' , 

latter efauio was merely a formal compliance with Dumber 1803, leaving two aoiit :h 


V. iuuii Siam, An. u. js. {iisii) on tbis 
point overruled. Maqbci. Fatiwa ». Ijeta 
PRASAD . . . I. L. B. 20 AIL 623 

35. Order for costs In remand 

order directing "costs to abide result" 

Fxeeafion for sueh co^ls tchen same not spreifiei in 
Court leloxo — Malertals necessary for aseertatning 
VOL. II. 


convey it to his nephews 
interest in the said pTvu^\. 
brought this suit to cclabti.«)i I4, 
fonnd on the evidenoe -Ijir’ > . 
pursuance of the decree 
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DECREE— coTifrf. 

2. CONSTRUCTION OF DECREE— coBfrf. 

(/) Deed, Execdtiok ok — eortcM. 

by /?, and tlic decree Itself had not been wgUt^iwl. 
Ildd, that the decree merely vested in tho defend* 
ants, I, 2, 3, 4, and G the imrncduite tight to have 
a conveyance of the property executed, but ewch 


Muxerjee .... S u. Vlf . J.'i . bd 


( 17 ) Ejectment. 

39. Sait for arreare of rent — 

Ejcdment in drfavU of paymtnl — Act X of ISS9, 
a- 78. "Where a plaintiff sued for arrears of tent, 
praying that, if they \i ere not paid, dcfeftilant should 
be ejected, and the Deputy Collector gave him a 


DECREE— coflhf. ‘ 

2. CONSTRUCTION OF DECREE— con/J. 

(A) Endowment— cwfA/. 

&AMOII.A TaMBIRAS f. SlVAOASA DESIKA GnaNA 
SlMDSNDIIi PaVDABA SaSNADIII 

I. D.1U17 Mad,. 345 
Ik R. 21 I. A. 71 

41. _ Jujroani right. The phrase 

“ jujmani right ” in a decree was const ru«l to mean 
the right to participate in the offerings made to 
the idol, and not the offerings or presents which 
were made to the pnest himself. Jsdcb (hiODEB 
ClirCKERBUTTY f. BllDBO SOON'ODUEE DSBEE 

20 W. n. 331 

42. Decree against Bbobait — 

Cml Procedure Code (Act XIV of ISS2). »s 2it 
and 27S— Decree perionnl oyainjt shdvt-^Chim la 
attached j^operly on behalf of idot, if nay he tried in 
mcutiow procfet/inyj. When immos’cnble property 


^lAnosiED V BiKanooiXAn 


(7») E-VDOTOrexT. 


40. Construction ofa decree as 

to the appointment of a manager oftho | 


to his fitness, the subordinate Court should appoint 
If that Court found him unfit, it was to appoint a 
tambiran of tbat adhinam upon its own selection. 
In execution, the pandora named a tamhiran for 
the office, but died before the inquiry as to bis 
fitness His successor, as head of the adhinam, 
petitioned to withdraw the nomination, namiog 
another tambiran. The subordinate Court made 
an order disallowing the withdrawal, and, after 


principle. Jooendbi Nath Sjbxar b OOBigp* 
ClIASDIlA Dctts (lOM) . 

t c 1. L. R. 85 Calc. 884 
. Ciul pToetiura 


\ sjv cl mu. u HI ced s7S..rtmmi 

aecftt ooninsf sAiAiif— fxeeufion agoxnat aeotitcer 
, „ ... 1 > . ... . .j.i. ♦»— tf miain. 


lerty 
“creo 
f the 


foUowcd. AmarChand Kondit v. N^i Uopal 

MOOXEIUEE 11907) . . 12 0.W.N.308 

(i) Execution. 

44 Execution of decree— Un- 

eerUM payment out of Court— Subsequent ear*, 
cut, -on hy dzCTet-holder—Sud^touco^r^aum^xd 


notccrtihcdintuomaiinei lequm-uv,^ "“'v’.j" 

Prneedure. and the decree-holder 


Sk^t V. Ganga Sahat, I. L. R 3 All. 53S, and 
Pertatamhi Udayan v. Vellaya Goundan. l. E. E. 21 
Ifod. dQ9, followed Gendo i- --b 

(1908) . . 
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DECREE— con»(t 

2. COXSTRUCriOX OF DECREfWoitfrf. 

(i) I'XEccTiox — rontf. ’ 

46. VratUtt — A"o»ife 

—Api>tiealion far trarmnii^gion of defrft-^Errru- 
iiori— Court vJiich ihould notice— Codt cf Cirtl 

Procedure (Act XIV of JSS'd), «• 223 and US. 
Tlie notice under f. 218 of the Code of Ci'jl Proce- 
dure may bo >crvcd by the Court to which the decree 
IS transmitted for execution and not necessarily 
by the Court which passetl it an<l to whichanaiiph- 
cation 13 made for transmission under a 223 of 
the Court. The Court has a di-crction whether or 
not it will issue a notice before orilennp tran»mts- 
eion. Ordmanlv, in a case like the present, it 
should be left to the Court, to which the decree h to 
be transmitteil, to I'sue the notice. SheesaTH 
Roy r. RouEsii CiuxDiu .Vciubyia CtiAoniiont 
(1908) .... 12C. W. K. 807 

48. Ezeeulion — Cm/ 

Procedure Code (.dft XI 1’ of 1SS2), «» 223 «"</ ^19 — 

“ Court, tthtch pasted the decree Cm/ Vourit ,lcl 
(XII of ISS7), s Id. After a decree was obtained 
in the Court of the Subordinate Judge of Mutaffur- 
pore the liocal Government by notilication lorm«l 
barbhanga, which was included in the Muraffur. 
pore distnct, into a separate district. Afterwards 
the assignee of the decree applied to the Subord- 
inate Judge of Darbhanga for substitution of his 
name and execution of the decree. The suit, if it 
had been instituted at the time of the application, I 
would have had to hare been instituted at the Djr- | 
bhanga Court. Held, that under the provisions of ' 
9 049 of the Civil Procedure Code the Court at 
Darbhanga had jurisdiction to entertain the aiipli- 
•cation. Latchman Pande v. ilcdan iluhun Entft, 
I. L. P. 6 CaU. 513, and Jahar v. A'cmim Debt, 

I. L. R. 2? Calc 23S, followed Kalipada Mul-erjtt 
V. D.n« Xath Mulerjee, I. L li. 25 Calc. 31.5. and 
Puuduranya Mudaliar VylhiUnja Htddi, 1 L. B. 
30 Mad 537, distinguished Udit Nabain CdaC- 
DHimi V llATUimA Frasid (lOOS) 

I.Ii.B.35 Oalc.074 
8.0. 12 O. W. K. 859 

— Question relahny 

to the execution, discharge or satisfaction of the decree 
—Contest between the holder of a decree for an «n- 
ditidei share of joint property and an auetion.pur- 
chaser pendente hie One Wilayati Begam ob- 
tained a decree for possession of a share in certain 
joint and undivided zamindari property, and this 
decree was executed go far as might be deUvery 
of formal possession. 'UTule the suit in which this 
decree was passed was pending, one Raghnnsth 
Das obtained a simple money decree against an- 
other co-sharer in the zamindari and in cxecntion 
thereof brought the property to sale and it was 
purchased by Nand Kishore. ^and Kishore got 


DECREE— contd. 

2. CONSTRUCTION' OF DECREE— con/d. 

(i) >XECtmos — confd. 

obnoxious to (he prohibition contained in s. 244 
of tlio Code of CimI Proccilurc OuUan Lai v. 
JIadho Ham, I, L. It. 2G All. 411, distin^i'bed. 
Jafan Hath \ 
and A'lno v. 

to. Wil.t\A ‘ 


40. - Decree — J/isfai« 

— Step in flid of execution — Aimi'lotion xlct (2CK of 
IS77), Art 170 — Ap/dicofion against a dead person 
— Bond fide mistnle. If an application for exe- 
cution of a deerre be made under (he influence of a 
bond fide mistake against a dead person, though 
that application cannot be acted upon, still it is 
an appbeation in aid of execution within the 
meaning of Art. 170, cl. 4 of tho Limitation Act 
(XV of 1877), which saves the execution of the 
decree from being time barred. 5amia Pi//a» v. 
Choclahngn CheUiar, J. L. It. 37 Mad. 76, and 
BalLishen Dis V. Bedmati Koer, I. L, Jt. 20 CaU, 
3SS. followed. 2Iadho Prasad v. Kesho Prasad, J. 
L. It 10 All. 337, dissented from. Dirts Behabi 
Mitter r. Bini Zouiu (1008) 

L li. R. 86 Calc. 1047 

40. Oifi7 Procedure 

Code [Act XI V of 1S82), ss. 258, 2id— 5atts/acfion 
of decree not eerlified owing to deeree-holdtr’a fraud 
— App/<’cotion alter tme to hate rcrli^cei. S. 258 of 
the Civil Procedure Coele prevents an executing 
Court from taking cognizance of an uncertified 
adjustment of a decree. Dinobandhu Xundij v. 
llartsnah Dosser, 8 C, IT. N. 395 ; ». e, 1. L, It, 
31 Calc. 480, explained. Pamdayal v. Pans Hart, 
1, L. It. 20 Calr, 32, and Bairgutu v. Bapanna, 
I. L. It. IS Mad. 302, followed. Where, however, 
the judgment-debtors complained that the decree- 
holder had by fraud kept them in ignorance till 


Kumar Samjal v. Kali Dass Sanyal, I. L. R. J9 
Calc. €33, followed. Gadapcar Panda f. Sbyah 
CnuEsNAiK (1908) . . 12 O. TV. W. 485 

60. — — . Execution of 

decree — Sale in execution — Non-payment ly pur- 
chaser of deposit required iy law — Fresh sale — Claim 


iv-tuttvu uj u. VW.J ui mu i^uuo til t/ivii jioceuure, 
and the_ property was subsequently — but not 
** forthwith^! — put npagain to auction and sold for 



( 8301 ) 


DIGEST OF CASES. 


( 3302 ) 


DECREE— contd. 

2 construction of decree— eojdd. 

(0 Esecctiok — conid. 

on tbe second sale. Jntizam Ah Khan V. Narata 
StngA, 1. L. R. 5 AH. 316, followed. Aitw. Beojlm 
T. Bank or UrfER India (1908) 

I. L. R. 80 All. 273 

5L Ezeeufton of 

decree — Decree-holder bidding for property with 
permission — Right to ael-o^ amount due to decree- 
holder against purchase-money. The first paraj^raph 
of 8. 294 of the Civil Procedure Code (Act XIV of 
18H2) rhquirea the permission of the Court to enable 
the holder of a decree to bid for properly. If he 
gets that permission and gets it without qoalifi* 
cation, then the amount due on the mortgage may, 
if he 80 desires, be set oS. But it may be one of 


52. . - I I — I - (Question rrfafin^ 

to tlie ezecution, discharge or satisfaction of a decree 
—Appeal— ‘Auciion-purehasir representative of judg- 
tnent-de^for, »o( of decree. Wtfer. A purchaser at an 


therefore a judgme 0 t.debtOT’s appbeation under b. 
310A of the Code of Civil Procedure had been 
allowed, it was AeM, that no appeal by the auction, 
purchaser would he, inasmuch as no appeal was 
given by s. S88, nor did the case fall within the 
puiTiew of s. 244 of the Code. Rasftir-tii-d»n v. 
Jhora Singh, 1. L. R. 19 All. 140, followed- Jvvhrr 
Singh V. Sahib Lot. J. L. R 27 All. 263 Oulzari 
Enl V. Modho Ram, I. L. B 26 All. 447 ; Aloganlnl 
Jllulji T. Dos^t Jlfulji, /. L. R. 25 Bom 631, and 
Raynor v. The ZIussoorie Banh, Limited, I. L. R- 7 
All. 681, referred to. Jmliasi Begam t. Dhu- 
man Begam, 1. L. R. 29 All 275, dissented from. 
Anahdi Kunwaw V. Ajddhia Natu (1908) 

1. D. R. SO AIL 879 
53. Decree for pos- 

session of immoveable properly — Sale of properly 
decreed — Right to execute decree. If a decree-holder 
holding a decree for possession of immoveable 
property sella a portion of such property, tbe Bale 
does not, without express provision to that effect. 


B4. . _ Execution of 

decree — Attachment— Right to attach jirofils not yet 
due. Ueld, that a mere nght to receive profits, 
tho prohts in question not bavinff \et 'accrued 

due. IS — * - ' • r .1 - ” ' 

of a d( , , 

Baroda . • 

Calc. 3< . 


DECREE— eontd. 

2- CONSTRUCTION OF DECREE-conW. 
fO Eiecution— eonfd. 

Shah. I. L. R. 28 Cal'. 4S3 ; Syt'd Taffazzoot 
Uoisein Khan v, Raghoonatk rtrehn'l, li iloo. 
1. A. 40 : Jones v. Thomfi-on, 27 L J. 0. K- D. 234; 
and irrtf- v. Stenlon, 11 Q. B. D. SJ8, rcfirrcd to. 
SlIEft SiKOH f. 8 r! Roi (IDOS) 

I. L. R. SO Aa 248 

66 . — — — - Limitation Act 

iXV of 1877), Sch. II, Art, J73— Ezecafion of decree 
— Ltmtiaiion — J’erminu# a ?uo. Although the 
grant of a certificate is a necessary preliminary 
to ap application under a. 31S of the Code of 
Civil procedure, aueh application will be barred 
under Art. ITS of the second schedule to the 
Limitation Act, 1877, if not made within three 
ycata of tho date of the certificate, that is to say, 
the date of the confirmation of sale. Basapa v. 
ilorya, 1. L. R. 3 Bom. 433, and KoA^inatA 
n. 17 Bom, 

, , ' ■ ssen Singh, 

■ .*• • ' 'jrarr Snron 

• . , , ’ • soAaseo 

60. Execution of 

decree — Limitation Act (SV of 1877), Sen. II, Art. 
J79 (6)— Dote of issuiap notice, lieli, that the 
expression “ the date of issuing notice under the 
Code of Civil I^ocedure, s. 248/' ae used fn Art. 1 70 
(5) of the second schedule to the Limitation Act, 


A. 1a li. wJ 

57. Beceiser — Ap- 

pointment of receiver to realize amounts of iecree- 
\7heie a decree-holder had in execution of bU dewe 
attached two decrees held by the judgment-debtor 
against third parties s Held, that s. 603 of the 
Code of Civil Procedure gave power to the Court 
to appoint a receiver to reahse the amounts of the 
attached decrees, where it appeared that by so 
doing the interests of both decree-holder and judg- 
ment-debtor would bo better protected. Pabtab 
S nraH v. Dezsi and London Bane (190S). 

I. Tj. R. 30 AIL 893 

proclam- 

tttiov— Service, it shouH he in eiery part of the 
property— Value, sfalemeitf of, if material— Ero- 
petty. " The stetenient in the sale proclamation of 
» value which proves to be inadequate is an re- 
gularity, but not a material irregularity. Such 
statements are made wthont much consideration 
and It is well hnown that puichasera do not take 
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DECDEE — contl. 

2. CONSTKUCriON OF DECREE— ronfA 
(0 Excccnojr — conid- 

ly from the rest. Though it is a sound rule to 
follow, ns, to serro a separato procUmation In 
each of the Tillages embraced in the same process 
when they are at such a distance from one another 
that there is no moral certainty of communication 
to a person interested in the one ol what is pnb* 
licly done in the other, the fact that tho pro- 
cesses were not served In each docs not neces- 
sarily constitute an infringement of the provisions 
of s. £74 of the Civil Pwetlurc Code. Trtpura 
SuTtdari v. Durga Chvrn Pal, 1. h. P- 11 Calc. 74, 
referred to. Ptiro Aarotiio v. JoBkoy AdtAtr, 
I, L. Ji, 12 pom. 36S, commcnteil on. Abdol 
Kasbem tv Be>od£ Lal DnoNt (lf07) 

19 C. W. K. 767 

69. Erecttlion of 

decree — Pvreha-se a< aueliem tale bg decrte-kolder — 
Suit by dtcrte-hoUir to oblatn po-^iesitem of property 
to pnrehand, ^\’hcre tho decree-holder himself 
purchases property at an auction sale in czeeutioo 
of his own decree, but fails to obtain possession, his 
remedy b by appl cation under s. 344 of the Code of 
Civil t’roceduro i he cannot bring a separate suit 
for possession. iSeru iMan Dama v. Phagoban 
Din Pande, I. L. P. € Calc. 6'‘2, and Ktthore 
ilohun Poy Choudhry v. Ckundcr !foth Pal. 1 L. R. 
14 CaU, 644, distmgubhed. Sladkutudan Dot v. 
Oe^inda Fria C^oudhurani, I. L. il 27 Cate 34, 
Pattayal Pathvfnayt v. Tfaman Menon, I. L. P. 26 
Had. 740, and Kaltan Singh v. Thohtr Dot, All. 
W.P. (19f6) S7, followed. Protvnno Coomar 
Sanvat r. Kali Du Sanij'il, L. P 10 1- A. 169, 
referred to. Sheo Naiuijf v Ncn IfcnAStJUD 
(1008) .... I. D. R. 30 AIL 72 

60. ^ Refund of money 

realiwd in execution cj a decree o/Unrards rewrsed 
»n appeal — Ltmilattoji—Execulion of decree tloyed 
by injunction — frocedure. On the 7th October 
1001 an fx TffW/ /lo.’-on — ■ 


mg certain monej deposited in Court to their 
credit. After this decree was passed, the appel- 
lants withdrew out of this amount 1119,041. 
The decree was set aside on the 9th July 1904. 

The 8 ■* . . . 

1904 

favour 

Decen 

the respondents applied lor a refund of tho 
diflerenco (111,604) between the sum realised 
by the plaintiSs and the sum finally decreed 
IleU, (i) that the plsintifls were at liberty to 
proceed either by application or by suit- Shaman 
Purihad Poy Choudery v. Jlurro Purthad Poy 
Choirdery, JO Moo. I. A. 203 , Colleetor of Meerut 
V. Kella Prasad, 1. L. P. 2S All. C6S, and Shiam 


DTjCJUjE—cotild. 

2. CONSTRUCrriON OF DECREE-conW, 

(iT Execctios— eonfd. 

Sundar Lai v. Kaitcr Zamnni Pegam, I. L. 
P. 29 AIL 143, referred to ; and (ii)that the appli- 
cation was not barred by limitation, llarith 
Chandra Shaha V. Chandra Mohan Pas, I. L. P. 
2S Cck. 1/3, distinguished. FrniAL Das r. Jamna 
P nABAO (lOOS) . . I. L. R. SO All. 470 

CL Apilieation for 

tteevUon — ^emVe of notice on the judgment'dchtor 
after the Decree vat bured — Lunifit on Held, that 
& n • ' ‘ ’ ■ • ’ • 

aft) ‘ • 

in I *■ 

did • 

Dichit V. Grtia Kant Lahiri, 1. L. P. 8 Calc. 51, and 
Kortndra path Ffl^ri v. Dhopendra Karain Poy, 
I. L. P. 23 Cele. 374, distinguished, Bieseshur 
Mallvl. V. Maharajah Mdhlab Chundra Bahadoor, 
10 ir. P. (F. B.) $, referred to. I'med Ali v . 
Abditl Kabisi CiurRAsni (1008) 

I. Ij. R. 35 Calc. 1000 

62. Shrbails—Claimt 

to attached property by shebaits — Cml Procedure 
Code [Act XJV of 1882). ti 244. 27 S. Judgment- 
debtors, m tbeir capacity as thebatls, can maintam 
an application under s. 3i4 of the Code of Civil 
Procraure and get an adjudication of the question 
raised by them. Where judgment-debtora make 


9 aio Ol iiio <..uue 111 ^ivii Aiuiuaure. /’une/iuitun 
Bundopadhya v. Pahia Pibt, I, L. P. 17 Calo. 711, 
referred to Joocn'BRa Nath Sabkah v. Gobikda 
Cdakbra Dorr (1908). I. D. B. 35 Calo. S64 
8 . 0. 12 0 . Vr. N. 310 

03. Civil Procedure 

Code lAet Xir of ISS2), ta. 244 and 583— Reversal 
ofdecreeonappeal, effect of — Separate swif, main- 
tctnabtlUy of. S 244 of the Civil Procedure C^e 
does not apply in its entirety to proceedings had 
under s 68.1 of the Code for restitution of property 
taken in ’ • • , ■ 

appeal. 

Purthad • . ■ 

CAunder . ■ • 


1. L. R. 35 Calc. 266 
— iimi/olfon— - 

Application tn eontinuotion of previous vroceedinat 

snwrwhnn Or. iiw Ti,... — i... 

of < 
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DECREE— con«<I. 

2. CONSTRUCTION OF DECREE— co««i. 

(i) Exectjtion — eoncli. 

for a fresh solo. Oa that date, no Bteps'having 
been taken by tho decree-holder, the case was 
V.- „a •. present.*' On 

2 Q-hotder again 
which was still 
ild. UtU, that 
czecuiioD, but 
• he former pro- 
cbujiugs, aua ivHs uuL uuiii.u by limitation. 
Dulthiram Srimani v. Jogtndra Ohandra Stn, 6 C. 
IF. N. 347^ distinguished. i?oRim AH Khan v. 
Phul Chand, J. L. li. IS AIL 4S2, referred to. 
Muajib-tolah «. Umeo Bibi (1908) 

1. L. B. 30 All. 490 
65. . — — — Ezeeulion — Civil 

Procedure Code {Act 2IV of 1S82), «. 244 Trans- 

fer of Properhj Act {IV of 1882), a. $3. An appli- 
cation for redemption or foicolosuro of a ileereo 
nisi 18 not an application in execution under tho 
Civil Procedure Code, but must be made in Court 
under the Transfer of Property Act j and until a 
decree mst is made abaoluto there is no decree 
capable of ezecution Whereadecrcenincontem- 


DECREE— ronW. 

2 CONSTRUCTJON OF DECREE-confi. 

(i) Heirs — eonejd. 

from the cstalo of his father (the mortgagor) was 
held not to include assets which came to him after 
passing through the hands of another heir (his 
brother) m right of inheritance from that brother. 
llAJEE ALiti.AuNrKEE . . 12 W. R. 240 


(0 Hindu Widow. 

C8. Hindu widow — Construction 

of order made hj SetUem’nt Officer oicardin? calate 
to a Uindti indoto — Transfer V'J vidoie, effect of. 
Tlio plaintiffs obtainetl a declaratory decree that 
they were the reversioners and litirs apparent, 


to tho deceased Imshnnd. All parties had pro- 
ceeded, as far as to the pre'ent appeal, on the %iew 
that tho surviimg nidow had the widow’s estate 
only. But on order made in the course of the 
settlement opersfions in 1805 had conferred the 
catatooftbeileccased on the three widoMS as well 
as on his mother, m equal shares of one-fourth 
each. Held, that there was nothing in this order 
to show an intention to give to the mother and 
widowe anything more than an interest, such as 
that which a Jlindu widow takes; and that the 
inheritance would devolve in due course of law, 
an alienation which tho widow had made oper. 
ating only for her lifetiioe. Wdnnalai. CftiODRi 
v.Oajba/sinoh . . 1. 1. R. 17 Colo. 240 


(;) POBrSITDIlE:. 

60. Stipulation involving for- 

feiture — Penally — Consent decree. A consent 
decree provided that the defendant should retain 
possession of certain land in perpetuity on pay- 
ment of a fixed annual rent to the plaintiff, but 
that the plaintiff might re-enter in case the defend- 
ant failed to pay the rent. Tho rent was not 
paid, and the transferee of the plaintiS’s interest 
under the decree sued for possession. The de- 
fendant contended that the above clause in the 
decree was a penal stipulation which the Court 
would not enforce. Held, that the doctrine of 
penalties was not applicable to stipulations con- 
tained in decrees, and that the plaintiff was en- 
titled to recover. Shikekuli Tikapa HeoPa v 
Mawablya . . . 1, L. R. 10 Bom. 435 


(m) InJUkctiojt. 


for an 


was in th*e circumstances of the case no Dar lo me 
plaintiS’e suit. Jamsetji JIanekji v Habi 
Dayai.( 1907) - - I. D. R. 32 Bom. lei 


— T'iabllity of heir of mort- 

gagor from assets — Assets of estate, A decree 
dcclanng ue heir of « mortgagor liable fo pay the 
mortgage-debt out of such assets as he had rec«Ted 


(n) Instalments. 

70. Money payable byinatal- 

Xaents — Froviaiona for default in payment. A 
decree, of which tho terms had been arranged by 
oolebaamah between the parties, for payment of 
money by instalments with interest at six per cent., 
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DECREE— conl'f. 

2. CONSTRUCTION OF DECREE— conli. 

(n) IxsTAL»lE^■T3— eoncM. 

was constniod to proTiJe al*o for three contin- 
gencies, tir., non-payment at duo date (a) of the 


of (c), execution might issue for that instalment 
with interest at twelve per cent, from the date of 
the decree. The decree-holder having aeeepte«l 
payment of the first irstalmcnt on the footing of 
(e) • — IIiU, that he had not, hyany admission or 
settlement, precluded himself from insisting on 
the above construction as to (b) Ralkisiiek 
Das e. Rex Bahadur Sivaii 

L L. R. 10 Colo. 306 : 13 C. L. R, 418 
Ii. R. 10 I. A. 162 

71, ConitrucUon of 

decree for monty jiayaXU hy tntialmtnt*—Ttrtn 
maliR? (Ae entire eum foyahh on otfauU tn pay 
mint of some of tAe instatmente at certain daU$ 
-A decree for money payable by yearly instalmeDls 
made the full amount payable on both the first lo- 
stalment being unpaid on the due date arul two 
consecutive instalments being m default and uo* 
paid at the same time Defaults were made, and 
questionB as to the rate of interest, on what 
amounts and lor what periods, by reason of the 


having been paid, though not at duo date, and 
-appbed in payment of interest, he was not en* 
titled to such execution because the contingency 
on the happening of which he would have been 
^titled thereto bad not happened Siuw Kisuen 
Das t>. Ruk Bahadur Sixoii 

I. Ii. R. 16 Calc. 761 


(o) Irtebest. 

72. ; — — Modification of decree on 

■appeal— OmiMiVn togttt infererf. Where the lower 
Court gave a decree for B91 1 with interest and the 
Sudder Court modified that decree by givmg 
Bl,353 : — //cW, that the Sudder Court mustbave 
meant to give that sum with interest also. Rossool 
Mahomed T. Bassoo Bewa . SW. R.ie3 

7P /•— r— - , -- 


DECREE — confd. 

2. CONSTRUCTION OrDECREE— con/d. 

(o) Interest — confi. 

entire sum of money covered by tlic bond” i — 
lltlJ, that the decree meant something more than 
the principal, and could only mean the principal 
together with the inti rest accruing thereon. Alfh 
Ahmed Khahaeidam’shefs r. Bssv Simih 
18 W. R. 277 

74. . Mortgago-deeree diTCeting 

accounts, etc., to bo taken and report given 
— Tender of jinneipnl and inUrett before report 
— Hefutal to aceept lender and subsequent charge of 
iitterert. A decree directed accounts to be taken 
of what was due for principal and interest under a 
mortgage, such interest to be allowctl “up to the 
time of payment hereinafter mentioned, or until 
aix. months from tho date of the decnc,” which- 
ever first should liappen, and further directed the 
plaintifi to }»ay what should he reported duo for 
principal ard interest up to the date of payment, 
and costa with interest at six percent, from the date 
of taxation until payment, within six months after 
tho Registrar should make his report. The plaint- 
iff lenderwl a sum sufljcient to cover tho pnn- 
ci|ialan(] interest due, but insuQicicnt tocoscr costs 
at a time prior to the drawing up of the Registrar’s 
report. that tho payment of principal and 

interest ” hereinafter mentioned ” referred to a 
time after the Registrar had made his report, 
because the sum to be paid was a sum reports to 
be due by the Repstrar, and that, therefore, a 
tender, made before the Registrar’s report was 
giiCD, was not n sufficient tender to stop interest 
from the date of tho tender. Administrator 
Qeneiul of Bexo vl t'. Ahmed Beoo 

• I. L. R. 8 Calc. 33 

76. A’jrccution — Claim 

oftnterestvot prox'iied by the decree — Aejutereenfe. 
A mortgage decree ordei^ fiaymcnt of Bl, 415-10 G 
before March 1880, hut containeil no provision as 
to interest In execution of this decree, the defend- 
ant presented several applications (ifarilAaitj), 
tho last of which was in 1898, whereby he sought 
to recover R2, 570-4-5 as pnncipal and interest and 
in default to have tho amount reahaed by sale of 
the property. On the 2nd Jlarch, and again on 
the 7th August 1900, the judgment-debtor got the 
sale postponed saying that he would satisfy the 
dcc^ October 1900 the plaintiff 
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jjECREB— confi/. 

2. CONSTRUCTION OF DEGREE— eo»«. 

(i) ExEctmos — concM. 

for a fresh salo. Oq that date, no ateps'having 
been taken by the decree-holder, the ease was 
ordered to be struck oil " for the present.” On 
the 13th January 1900, the decree-holder again 
applied asking that the property, which waa atill 
under attachment, might be sold. UtW, that 
this was not a fresh application in execution, but 
merely an application to revive the former pro- 
ceedings, and was not barred by limitation. 
Dultkiram Srimani V. JoQtndra Chandra Stn, 6 C. 
TF. N. 247, distinguished. RaKtm AU Khan v. 
Pltul Chand, I. L R. 18 All 482, referred to. 
MuAJic-unLAn v Umed Bibi (1903) 

I. L. R. 30 AIL 400 

65. — . .. — — Execution — Cicil 

Procedure Code (Act XIV of 1882), «. 24i~Tranf‘ 
fer of Properly Ad (IV of 1882), t. 92. An appli- 
cation for redemption or foieclosure ot a decree 
nisi h not an application m execution under Ibo 
CiTil Procedure Code, but must be made in Court 
under the Transfer of Propsrty Act ; and until a 
decree nisi is mnde absomte there is no decree 
capable of execution. Whereadccreentsicontem- 
pUted an account being taken, but was silent as to 
how that account was to bo taken, and the Court 
has declined to modify the decree by inserting 
such a direction, it would be out of the question to 
compel a party in execution-proceedings to do that 
which he is not directed to do by the decree. 
Ajadhio Pershad v. BMto Singh, I, L. R. 21 CaU. 
818, and Naniram v. Eahafi, 1, L. R 22 Bom. 77 J, 
followed j£Hixd£B CoiVASSt p. The Hope 
D xnrrED (1908) . . I. L. E. 33 Bom. 273 


DECEBE-~^oniJ. 

2 CONSTRUCTION OF DECREE— eonfd. 
(i) Heirs— concM. 


(/) Hisdd Widow. 

6S. Hindu widow — Construction 

of order mndt I'j Settlement Olfictr aieardiny estate 
to a Hindu teidow— Transfer ty teldote, e^ecl of. 
The plamtifTs obtained a declaratory dccric that 
they were tho reversioners and hens apparent, 
expectant on the future death of a widow nho. at 
thetimoof suit, had survived two co-wido«s, and 
that they, the plaintiff*, stould be entitled to in- 
herit at her death the estate that had belonged 
to tho deceased husband. AU parties had pro- 
ceeded, as far a* to the pre*ent appeal, on the "view 
that the surviving widow had the widow’s estate 
Only. But an order made in tho course of the 
acttlement operations In 1893 had conferred the 
estate of the deceasnl on the three widous as well 
AS on his mother, in equal shares of one-fourth 
each. Held, that there was nothing in this order 
to show an intention to give to the mother and 
Widows anything more then an interest, such aa 
that which a Hindu widow takes ; and that the 
inheritance would devolve in due course of law, 
an alienation which the widow had made oper- 
ating only for her lifetime. Mdsnalal Chaodri 
v.Gajra/sisok . . I.L E.17CaIC.246 


(j) Forpeiture. 

66. Stipulation involving for- 

feiture — Penally — Consent decree. A consent 
decree provided that the defendant should retain 
possession of certain land in perpetuity on pay- 
ment of a fixed annual rent to the plaintiff, but 
that the plaintiff might re enter in case the defend- 
ant failed to pay the rent llie rent was not 
paid, and the transferee of tho plaintiff’s interest 
under the decree sued for possession. The de- 
fendant contended that the above clause in the 
decree was a penal stipulation which the Court 
would not enforce. Held, that the doctrine of 
penalties was not applicable to stipulations con- 
tained in decrees, and that the plaintiff was en- 
titled to recover. SniKEKULl Tiuapa Hegda » 
Mauahlya . . . I. L. E. 10 Bom. 405 


~z Liability of heir of mort- 

gagor From aesets—^Metj of estate. A decree 
declaring the heir of a mortgagor hablo to pay the 
mortgage-debt^out of sueh assets as hehad received 


(m) I^JPKC^Ios. 

69. Decree for an 

tnjKndion to protect land — Safe of Ike land — Subse- 
quent suit by the purchaser for an in;nnchbn — Exe. 
*. ..i.« anhtainedan 


lenueu iii*t •- - -j » j , , , 

execution of the decree obtained by A. Held, that 
. .1 . J — , land there 

o bar to the 
. • . V. Hari 

. I •' t Bom. 181 


(n) Instal'ieitts. 

70. Money payable by instal- 

ments —Provisions for default in j>aymenl. A 
decree, of which the terms had been arranged by 
Bolehnamab between the parties, for payment of 
money by instalments with interest at six per cent.. 
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2. CONSTRUCTION OP DECREE-con«. 

(o) Iktebest — conid, 

darlhasl, promised to pay it, and on the etrenglh 
ol that representation and promise he obtained 
from the Court adjournments from time to lime. 
He must . . .be treated as bating 

contracted an obliaation to pa}* interest on the 
decretal amount from the 12th Oefoher IPOO. 
NAHAYiN V. Raoji (190t) I. Ii. E. 28 Bom. 393 

70, Moftgogt B nf — 

— Vndvt infivence — Dccrtt on mortgage hwii in the 
form ■provided t/ ea. SG and SS of the Tratuftr of 
Property Act {IV of 18S2'^~Slipulntiona in bonds 
amovnt to penottie * — Compvurti tnierest — Inertased 
interest on defavlt — Compensation for freach of 
contract — Interest after dale fixed far f^yment, 
fover to jite — Interest at eanlraei rate otter tvcK 
date. Compound interest at a rate excce<ling the 
rate of interest on the principal money, being ui 
excess of and outside the ordinary and u«oal stipu* 
lation, may bo regarded as lo tho nature of a pen. 
aity. TVhere a stipulation m a mortgage bond foe 
inereased interest on default is retrospeotire, and 
the increased interest runs from the daf© of the 
bond, and not merely from the date of the default, 
it is always to be construed as a penalty, because 
an additional money payment Hornes in that 
case immediately payable by the mortgagor But 
the increased interest is not therefore to be dis- 
aUowed altogether , for by s. 74 of the Contract Act 
reasonable ooiopcn®ation not exceeding the amount 
of the penalty is to be rcceired by tho party com* 
plaining of the breach of the contract, UTiere two 
mortgage bonds were executed each proriding 
for interest, compound interest, and on default 
increased interest from tho respective dates of the 
execution of the bond«, and on the date of the exe- 
cution of the second bond the amount due on the 
first bond with interest was included in the principal 
of the second bond ; the High Court in a decree on 
the bonds held that the increased interest by way 
of compensation on the first bond should run only 
from the date of execution of the second bond, 
and that on the second bond should run only from 
the date of default on that bond, and allowed 
compound interest at the same rate only as that 
at which simple mterest was stipulated for in tbe 
bond, and the Judicial Committee affirmed that 
decre^e. Ilcli, also, that the decree of the High 
^ ^0*™ provided by ss 86 

imoT* Transfer of Property Act (W of 

R '■'ght m allowing interest after the lime 

toM for payment, until realization, at the Court 
TVift °e "v ll"® mortgage rate. 

mtenhon of the TranW of 

be taVf^ General account should 

bfi sffti/, 1 and an aggregate amount 

wsL dl*" forprmefpal.^interest and 

day. and that after the 
not b« Li°‘ property should 

edeemed, the matter should pass from 


• 2. CONSTRUCTION OF DECREE-conli. 

(o) Imtibest — eoneld, 

tho domain of contract to that of judgment,, 
and tho rights of tho mortgageo should thence, 
forth depend, not on the contents of the bond, 
but on the directions In the decree. Neither of 
tho ca®cs Pamtstear Kocr r. Mefidt Jlostein 
Khan, L.n 2S 1. A. 179:1. L. P 2C Cak. 30: 
and 2Iahara]a of Pharatpur v, Kanno Dei, L, P. 
23 2.A.35;I.L. if. 2J Aff. JW. is an authority 
for the contention tliat interest at tho mortgage 
rate can bo given after the data fixed for payment, 
until realization. In the former case the question 
was not raised, and in the latter cate, although 
interest after the fixed date was given, it was 
not at the mortgage rate, but at tho Court rate 
of interest. Ss- SO and SS of the Transfer of 
Properly Act coutain no directions for interest 
beyond the date to be fixed by tho Court up to 
which the account is directed to be taken ; but it 
has long been tho uniform practice of the Calcutta 
High Court to give such interest, nod the power 


• I ' ; ■ ■ ■ li 


(p) hlAlbTZSAbCZ. 

77. - Maintenance, decree for— 

Arrean of maintenance — Prospecttie decree for 
confinernf arreiir.i. A\Tien* a decree gave a certain 
sum per mensem to the plamtitl, and declared that 
the dccrce-hoIder should realize that amount 
monthly from the judgment-debtor :—f/eW, that 
the decree merely recogoized and declared the 
decree-holder to be entitled to the certain monthly 
allowance, but did not authorize her m execution 
of the decree to claim and obtain any arrears 
that might at any time fall due. Julebia CniriA 
Koebo. Bhaoee Koeb . . eN. W. 41 


{q) JIesxb Pnoms. 

78, Mesne profits, decree for — 

Indefinite deCree—Slesne profits ojUr institution of 
suit. tVhere a plaintiff clearly asked in his claim 
for mesne profits subsequent to the institution of 
the suit, ft decree in effect (though obscurely worded) 
for hi3 full claim w lU extend to 
Skinher V. AnnwiXL . • 2 w . 3 

79 ^ Civil Procedure 

Code.' 1859, ss 196, 197. ^Where the of 
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DDCDHB — rontj. 

2. CON’STRUCriON OF DECREE— eon/A 

( 5 ) 3Ie^5e pEOms — eon’d. 

mesno profit* claimfd. Tookdto Sison i’, roEtri: 
NiiuiJf Sison ... 20 "W. R, 64 

80. - - Atcertainnent, 

dale of — Intereil on mtsne profilt, A decree for in* 
terest upon mesne pirofit* from the date on which 
thej are ascertained was held to mean from the 
date they arc ascertained by the Court, and rjot 
by an ameen. Doonoa Sookoeri Dedia r. Sibra. 
SUBEE Dabu . . . .10 W. R. 301 

8L Ertailion of 

decree — Interest on mesne profilt. A decree stated 
that mesne profits wens to be rccorercd “ with inter* 
est from the date of their ascertainment.” Held, 
that the Court executing this decree had no an- 
thority to allow interest year by year upon the 
collections which ought to haro been reccired. 
HmiKO Dtmo* CnowDnnaiN v. Sentrr Ru^- 1 >ARt 
Debi . . . . I. 1j. R. 6 Calc. 332 

82. Decree for posacBslon and 

mesne profits— Zorof enqvtry. A decree dc* 
dared the plaintifl entitled to the po'«cssion of land 
with wasilat from a date named, directing **tho 
amount thereof to bo ascertained on local enquiry,” 
and to bear interest from the date of ita ascertain* 
tnent until payment, without saying more. Held, 
that the docree*hoIder was entitled to waailat until 
the date of delivery of possession to hioi Semite: 
It was not necessary for the judicial officer who 
made the enquiry to hold a Court on the spot. 
FaKtuRcoctK SLaiiomed Asbak V. OtneUL 
Teustce or Beboal . L L. R. 8 Ca.e. 178 
10 C. L. R. 170 
L. R. 8 I, A. 187 

23. .. — Lmlilily for 

mesne profits— Intenenor. In a auit for posscenon 
and wasilat, If was originally tho answeruig defend- 
ant ; but when the suit had to be determined, U 
intervened of her own accord, and her name was, at 
/ request, substituted in the decree for that 
of y. field, that, on the wording of the decree, U 
was the person responsible for mesne p-rofite and 

Costs under the decree. Usibika Passia e CiiiKrw- 
JEEB Pershap Bose . , 13 W. R. 81 

84, Deexee of Privy Council 

reverBing decree declaratory of title — Jl/etp« 
jjTofits realised before retersal of dure*. Objec- 
tions having been successfully rai'cd under 6 24C, 
Act VIII of 1809, agamat a decree-holder’s attach- 
ment of a tenure, as the property of bis judg- 
ment-debtor, he brought a regular suit, and ob- 
tained a declaratory decree that the property be- 
longed to his debtor. He then took out execution 
attached, sold, and himself purchased the property 
in question. The objector in the meantime ap- 
pealed to the Pnvy Council, and, having obtamed 
a decree reversing the declaratory decree, took out 
execution against the opposite party for costa and 
wasilat. The opposite party objected, but the 


DRCRRS— conid. 

2. CONSTRUCTION OP DECREE-eonfAT 

(}) JfESSE PBOFITS— COnId. 

Jodgft allowed the execution to proceed, and de- 
puted an amcen fo ascertain the amount of mesne 
profits collected. Held, that the decree of the 
Privy Couni.il could not bo held to includo restitu- 
tion of everything that tho decree holder would 
havo cnj’oycd had tho property not been sold 10 
exeention. CorAt CnejiDER CimcKERunTTY v. 
OoDor Lill Dey . . . 12W. R. 411 

85. Declaratory^ ^ I decree— 

Separate suit — 3Ieine profits, meetniny of — Decree 
niranfiny mesne profits. In 1878 the plaintiff ob- 
tained a decree tleclaring that ho was entitled to 
receive, every j-car, from the defendant 12 percent, 
of the rents and profits of a certain inam village. 
The decree also awarded mesne profits from tho 
date of the institution of tho suit. In 1884 tho 
plaintiff sought, in execution of this decree, to re- 
cover his share of the profits of the village for the 
years 18S2-83 and 1883-84. Held, that the plaintiff 
could not procecii to enforce his rights under the 
decree by way of execution. His remedy was by a 
suit on tho right established by the decree The 
decree had merely declared the right of the plaintiff 
to a certain share of produce, and payment was 
ordered of mcano profits computed according to 
certain principles. Such an award w'as notan 
award of a periodical payment in etfemum. The 
very word ’^mesne” implied a terminus ad quern 
as well os ague, and, in the absence of a special 
order, the terminus was the date of the decree. 
TlvaYAS > tsrBT T Desupaxiie V . Abaji Haibtabav 
1. L R. 12 Bom. 410 

88, Interpretation of decree 

awarding “ future mesne profits Cinf 
Procedure Code, 1SS2, s 311. A decree for posses- 
sion of immoveable property was passed by tho 
District Judge of Ulirzapur on the 12th of Novem- 
ber 1887 in favour of a plaintiff declaring that ” the 
plaintiff IS also entitled to mesne proiits.” That 
decree was affirmed by an order of Her Majesty in 
Council, dated the lltb of May 1895, without varia- 
tion m respect of the order as to mesne profits. 
Possession of the immoveable projierty to which tho 
decree related was obtained by the decree-holder 
on the SOth of November 1805. Held, that tho 
decree of the Privy Council was to be construed as a 
decree awarding mesne profits up to the date when 
possession was obtained and from the 'date of the 
uistitutiOD of tho suit. Fakharvddin Mahomed 
Ahsan T. Offietal Trustee of Bengal, I. L. R. 8 Calc. 
178 L. R 8 I. A. 197, and Paran Chand v. Roy 
Radha Ktshen, I. L, R, J9 Calc. 132, referred to. 
Birai Bahaucr SniaH v. Bhup IisDar Bahauuk 
1. L. B. 10 AIL 29S 

Held, by the Privy Council on appeal, that mesno 
profits were recoverable up to 11th May 1895 and 
(see a. 211 of the Dvil Procedure Code, 1882) for a 
further period not exceeding three years until 
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DECHEE— «onW. 

2. CONSTRUCTION OF DECREE— fonfrf. 

(g) Mesne PEOms — conrU, 
recovery of possession. Bhcp Ikpad Dauadda 
S iNon r. Bijai BAiiAnrrn SiNon 

L. R. 27 I. A. 200 

87. Decree for mesne profits — 

Decree ailent aa to the time down to which meant 
frofita were given — CoTwiruc/ios o/ «ucA decree — 
Civa Procedure Code {Act X of 1S77), a 211. A 
decree, dated 3rd July 1878, awarded possession 


(Act X of ' ' ... , . 

as giving 
tliree year 

AAit t). Ki . ‘ • I ; 

Naaatan Govind Manik v. Soso StoAsniv 
LL. R. 24 Rom. 345 


(r) Mosey. 

88. .. Decree for money— Cml 

FroceJure Code, 187S, a dSO—Pulea f/feicribed by 
the Local Oovernment under a. 320 — Henning of 
** deertea for (Ae recovery of money." Ueld, that a 
decree for the sale of anccstralland, or olan interest 
in such land, in eoforcetnent of an hypothecation 
on such land, is a decree for money witbm the 
meaning of the rules prescribed by the Local 
Government under 8 320 of Act X of 1877, Bmcn 
V. Rati Ram . , . 1. L R. 4 AIL 116 

(e) Moatoaob. 

89. . — - rr — Decree on bond pledging 

Immoveable property— BijAf to execute. 



Procedure 


and ho obtained a decree in the falloning terms : 

Decree for plaintiff m favour of bis claim and 
costs against defendant" Held, that the decree 
was to be regarded as simply for money and not 
for enforcement of hen. Thammas Sdtoh 
V . Oakoa Ram . . . I, L R, 2 AIL 342 


DECREE— conW, 

2 CONSTRUCTION OF DECREE-con/d. 

(«) Mortoaoe — eonld. 

eu — Suit for money and for lien 

on immoveable property— Oinf Procedure 
Code, 1S77, a. 206. Where the p'ainfifl by hi* claim 
Knight for a deerco for mf'n<’_v and enforcement ol 


«as a decree for money only, and did not enforce 
the charge on the prof>ert\. .1/ufuZ Fulerr Dulhsh 
r. Manohur Diis, 2 M. (r. 72, follonetl. UARStJKn 
V McaiiAtJ . . I. L. R. 2 AIL 346 

92, Decree enforcing hypothe- 


withina fixed fime, and that, in the event of 
default, the plaintiff should bo at liberty to bring 
such i)roj«ftv to sale. The Court .made a decree 
oideting the defendant to p»y tho phintiff^^the 
amount claimed and costa, with interest, in 
accordance with " such agreement. Held (TVaxzb, 
J.. and OLtTTZio, J., dinenling), tbat snob decree 
was a mere money.deercc, and not one wnjon 
gave the plaintiff a lien on such 
Prasah i^Baldeo NabaiU I.X. R. 3 Aa 218 

03, J/oney-«feeree. 

Tho obhgee of a bond for the piyment of money, 
in which immoveable property was hypothecated 
as eolliteral security, sued tho obligor upon such 
bond claiming to recover tho moneys duo thero- 
Qoder from the obligor personally and by the 
Bale of tbe hypothecated property. Ho obtained 
a decree in such suit in these terms. “ That the 
cWm o! the plaintiff, with cost of tho suit and 
future interest at eight annas per cent, per men- 
eem. ho decreed ” Held, by the majonty of the 
Full Bench, that such decree was not merely a 
money-decree, but was also ono for the enioicc. 
mcnt ofiihen. Janlt Praaid v. BaUeo Nnram, 

l.L. '■ — 

Per 6e ' 


cree \ , 

BtfZsA 

Thamman. Singh V- Congo. Mam. 1. L.ii. xAu. oi. , 
loHowrf. Dibi C0.1U!! .. PiBBOT Bra 


04. 


Money-decree. 


ail pet cent per annum, 
tamed the following order : 


'i'he tourtb page con* 
Theclaimfor RlO.Cli- 
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D E C R ED— con id . 

2. CONSTRUCTIOK OF DECREE— «««. 

{«) ilOBTOAOE — contd. 

11-0 bo clocrowl by enforcement of hypothecalion 
and auction-safe of talukb M ; it is further decree«l 
fhat the defendants do pay the plaintiff Rl,002.0-6 
costs of tho suit." Per OLDrirLn, J, (Stoakt, 


ilocument, and such decree was not a mere money* 
decree, but one enforcing the hypothecation of 
immoreable property. Per Stcaht, C. J. — That, 
construing such decree with reference to tho plaint 
and judgment in the suit in w hich it w as made, and 
not with reference to the Court's signatures, such 
decree was not a mere money .decree, but ono en- 
forcing the hypothecation of immoveable property. 
Rail I’luSAD Ram f. RaoncNAVCAV Ram 

I. L. II. 3 AIL 230 

05. Decree on mortgago bond 

— Pij^l to exccufion agaiml jirojxffy of judgmtnl- 
dellor other than that worlja^ed In a amt upon a 
bond under which certain lands w cre mortgagwl. the 
decree ordered " that the amount claimed together 
with costs be caused to be paid by tho defendants 
to tho plaintilfs in this way, that the property 
,1,. 1 i- v-i 1 1 — -‘"crec, 

the 
e for 

uau/Aiiun 111)111 lue uiaei esiuie ui iiie juuginent. 
debtor in the event of the proceeds of the pledged 
property failing to satisfy the decree Held, that, 
under the circumstances, it must be picsomed 


06. Mortgage decree— RisAt of 

dellor to pay off mortgaqe hbt at onee to at lo atoid 
payment of high rate cf tnleretl Where a plaintiff 
sued upon a mortgage, I earing interest at R2 8 
percent, permensem, .twasdirected that the usual 
mortgage-decree should be made. Held, that 
the defendant was entitled, at any time befons the 
expiration of the usual six months ordinarily al- 
lowed by such decree, to satisfy the decree by pay- 
ment of the principal and interest. CnorooLAir. 
V. MniEB . . . 7 C. L. R. 207 

See IIOOKZOOBAD Dostuii r. IdEniDl 
Beoum . . . 7 C. Xk R. 206 

07. Procfice — Decree 

for rctfcmpfion directing payment of mortgage-debt 
uiiAin a tpecifed Ume — Cotnpufaficn of time aUotced 
for payment uhen the aecree it affirmed on appeal. 
\\lieTe a decree of a lower Court is confirmed on 
appeal, and that decree directs something to be 


! DECREE— ^on/f. 

2. COX.STRUCTION OF DECREK-con/d. 

(a) SIORTOAOE — contd. 

dono within a specified time, timo is to ho countesi 
from tho date of tho appellate decree. Where, 


ataners of the case, that it was tho intention of the 
Appellate Court that tho term of two months al- 
lowed for payment should bo counted from the 
date of its own decision, and not from tho date of 
tho original decree. Dattlat Jarjivan v. Bnu- 
EAKDAS Makeechavd . I. L. R. 11 Dom. 172. 

08. \ Consont decree — Decree in 

forecloture suit — Jledemptton, atentton of lime 
for — Appeal, content decree on — Inlereet — Trane- 
fer of Properly Art {IV of 1SS2), «» SH, ST. The 
plaintiffs obtained a decree for foreclosure On 
appeal, tho low rr Appellate Court made a decree in 
terms of a 80 of the Transfer of Property Act, 
ordering tho defendant to pay the amount due 
with interest and costs calculated up to the 23th 
Februaty 18D0, or m default to be foreclosed his 
right to redeem. Upon second appeal on tho 30tb 
January 1801, it was "ordered and decreed with 
consent of the parties that the defendants bo 
aUowcd one month' a time to redeem," and in other 
respects tbo appeal was dismissed. On tho 28th 
February 1801 tbo defendant deposited in Court a 
sum calculated so as to include interest up to 
that date, but subsequently objected to pay in* 
tereat after the 28tb February 1800. Utld by 
PmiERAM, C.J ,and BEVEntzY, J. (lUcfiizBsoy, 

J., dissenting), that the effect of tho consent dccice 
was to extend the time for redemption to the 28th 
February 1801, and that interest Khouldbc allowctl 
to that date. Rafieonkessa Bibi v. Tarini 
Cbork Sareab . . 1. Ii. R. 20 Calc. 270 

90 Decree absolute for fore- 

closure — Tramfer of Property .-Jet (/F of JSS2), 

*». S7 and SS — Whether lime lo redeem tcould run 
from the dale of the pre/iminary de.ree or from 
the dale of (he decree of the .Appelhite Court, uhen 
If Mingly lonfirmt the decree of the first Court. 
Wheic in a suit on a mortgage, the decree of the 
I Appellate Court simply dismisses tho appeal, leaving 
' the decree of the first Court untouched, the time foe 
I redemption would run from the date of the decree of 
the first Court. Bhola Kath Bhcttaciiarjee r. 
KaKII ChTODRA BlICTTACfllRJEE 

I. D. R. 25 Calc. 311 • 
1 C. "W. N. 671 

100. Decree for possession after 

expiry of period of grace— iVwnj/cr of Pro- 
perty Act (f I' of ISiS), t. SS — Eight of redemption. 

On default made in payment on a simp^ mortgage, 
a Court, I instead of decreebg the proper relief 
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^£jCRDE— confd. 

2. CONSTRUCTION OP DECREE— conW. 

(a) Mortoaoe — contd. 

tad made a decree (which, however, had afterwards 

suit brought by the mortgagor for an account to bo 
rendered by the mortgagee, and for rc-dclneiy of 
possession, alleging that the account would ahow 
payment of the debt already made out of tho rente 
and profits : — Held, that the decree for possession 
did not amount to a decree for foreclosure or pre- 
clude redemption, the possession of the decree- 
holder having only been as mortgagee, and having 
involved Uabihty to account to tho mortgagor. 
Papamma Rao V. ViHA PratAPA n. V. Uama- 
cbakura Razu . , I. Xi. R. 19 Mad. 249 

I.. R. 23 X A. 32 


DDCRDP]— eoR/<f. 

2. CONSTRDCmON OF DECREE— co«fi. 

(a) MortgaOe — ccmid. 

ilehdi Hoitatn Khan, 2 C. If. ,V. dJJ, referred to. 
JUiiARAJAu OP BuaRatpcr f. RAM Kanxo Dei 
(1900) 

XD,R23Aa 181:6 aw.JT.lS?: 

. B.c. L. R 28 1. A. 35 

103. Execvtlon— 

iloTt^agt — ihlnlihara famihj — Civil Procedure 
Code(Aet KJV of 1SS2),». 2/J, notice under — Order 
for aubititution of the heir* of the deceased jud]- 
menl-Iebtor — Sale frnelamation — Order of tale — 
Postponemertl—Esloppel Ees judicata. Held, that 
a legalfeprcMntnfive of a dtcesscd judgment-debtor, 
who uas the managing member of a family governed 
by the llitakshara B>stcm of Hindu Law, having 
allowed execution to proceed actively for nearly a 
year without the sUghtest objection, having twice 
auccessfully obtained atay of sale from Court on the 
pica that ho would satisfy the decree, if time were 


//eld, that the decree was in reality a decree for 
sale, and could bo executed as such. Akha Piujii 
o. TnaKOATituiUAi. . I. Ii. R 20 Mad. 78 

102. — - — _ Decree on morb 

^aje—lnierest up to date of payment— Transfer of 
property Act (IV of 1882), ts. 88 and $7 — Cicif Pro- 
cedure Code (Act XIV of 1882), Seh. IV. Form 109 
—OonflnieUon of decree— AmbtyuHy. Where there 
is no ambiguity in a decree, the duty of the exe- 
cuting Court is to carry tho orders of the decree 
into eSect, as being conclusive between the parties, 
whether it may or may not be disputable in point of 
Ian. It Ls competent for a Court passing a roort- 
gago decree to give interest beyond tho date fixed 
tor payment and up to the date of realisation. 
Having regard to tho universality of the long estab- 
lished practice tograntsuch interest, its cootmuaucB 
for years after the 1 ransfer of Property Act was 
pasaid, the manifest justice of it, the lack of any 
apparent rcaioa far upsetting the praedice, the 
Conformity with it of a 07, which is pari materia 
-with B 888, the presumptioo that s. 88 was framed 


6, 83 of the Transfer of Property Act should not bo 
I BO construed as to hmit the power of tho Coart 
■to grant interest only up to the date fixed for pay- 
ment. Amolak Pam v Lachmi Narain, 1. L. R. 19 
^11. 174, overriiled. AchaloLala Rose v Surenora 
Nath Dey 1 C. IV. N. 550 ; SuibarafM v. Pennu. 
eami, 1. L. R 21 3Iaa. 364 ; and Bakar Sajjad 
AU V. mil Earain Singh, I. L. It. 21 AU. 361. 
Approved. Bamesicar Kotr v. Syed Mahomed 


permitted by the ordinary principle of estoppel to 
say (hat (be decree u incapable of execution against 
him. 5o<f<Mityi PiUai v. Itamalimja PtUai, L. R- 3 
1. A. 210 : IS D L. It. 383 : 84 IF. P 143, referred 
to. Held, further, on the principle of res judicata, 
that the orders of the Court directing the issue of 
processes ol attachment end sale proclamation 
binding on the said legal representative, and that 
be was precluded from questioning the validity of 
tho said orders. Miinyal Pershai Dithitv. Onja 
KantLahiri. L. R. SI A. 123 :1. 1. R. 8 Cah, 51 1 
11 C. L. R. IIS : LaUhmanan Chetti v, Kuttayan 
ChetU. 1. L. R. 24 Mud. 669/ Bhola Nath Haas 
V. Prafulla Nath Kundu Choiedhm,, I L. R. 2s 
Cale, 122 i and Sheoraj Stnyh v. Kammhar Nath, 
1. h. R. 24 AU. 282. Coventry v. Tuisni Per- 
SHAD Naravan SiNon (1904) 

I. L, R. 31 Calcs. 822 
104. Er parte decree— Ji/orfgt,ye— 


Property Act having been made ex parte • Held, that 
there 13 inherent jurisdiction of tho Court to ret it 
aside. Bibi Tastiinan v, Harthar, I. L. R 32 Cale. 
253, followed Held, further, that, if the decree bo 
a persona] decree for a large sum, it ought not to 
have been made ex parte A decree can only be 
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BE C REE — <0 n f<f . 

2. COXSTRUCTIOJJ OF DECREE— 

(») JIoBTOiOE — eovld. 

path. Abdo. Sattab r. Satta PnrsAS Dass 

<190S) .... I. Ii. II. 36 Calc. 767 

105. Estoppel by conduct— 

Egrecuiion — EtjM of jiurcfiastr — Mort^ogt. In 

execution of a moncy.<lccreo certain property was 
purchased. The said property was aubject to a 
mortgage, but not a inortgago executed by tho 
iudgincnt-debtor, although tho judgmenUdeblor 
would himself have been cetopprd from denying 
liability under the mortgage on account of his 
conduct in the mortgage transaction. HM, 
that the purchaser was equally bound as the 
judgment-debtor inasmuch as tho right, till© and 
interest of the judgment-debtor had passed to 
the pureba'cr, and his purchase was tbereforo sub- 
ject to the mortgage. porti\ Hath iiultrjt 
T,AfK‘lhiitthDeb,l.L.l{.9CaIc. 36Si 3Iahomed 
2ImuSer Boiitin V. Kuliori ilohun Roy, 1. L. It. 

22 Ciilc. $0$ ; Jiam Coomar Koondu v. Maequeen, 

L B. I. A- Stip~ 40, 11 B L. R- 40 ; Sarat Chunder 
Dty ▼. Goval Chunder Laha, 1. L. jt 20 Calc. 290, 

L. A 19 /. A. 203 ; Vorter •«•. Ineell, 10 C. IF. N 
313, referred to. PeaTao RaI v . Sipnw Prasab 
Tewabi (1903) . . t L. R. 36 Calc. 877 

108. Future interest— Conafrwe. ' 

iion cf dteree on mortgage — Decree unaer t$ $0, SS, 
Traru/er of Properly A''t (/F of 1832 ) — “Future 
Interest ” — Pover to gne interest afler date fixed for 
payment— /ntered to dale of realtzalton of mortgage 
ddt. Id a suit (or foreclosure a conditional decree 
was made under as. 80 and 83 of the TYansfer of 
Property Act (IV of 1832) for the sum due for 
principal and Interest on the mortgage, sod for 
costs, for redemption on payment of the amount 
so due, “ with future interest at 7 annas per cent, 
per mensem from the date of suit, on or wforo the 
18tb March 1807,” and for sale on default of pay- 
ment : and the decree was tnade absolute on SSIh 
June 1 8‘18 Held, on the construction of the decree, 
that on such default the plaintiHs were entitled in 
execution to “ future interest at 7 annas per cent, 
per men«em,’’ after the date fixed for redemption, 
and up to the date of lealization of the entire 
amount. JfoA<ira;aA of Bharatpur Kanno Det, 
I. L. Ii- 23 AU. 181, L. B. 28 1. A 35, and Sunlar 
Kcef V. R-i\ Sh^m Kruhen, I. L. R 34 Cole. ISO, 
L. Ji~ 34 /. A. 9, followed. Gosuldas r. Cnasi- 
BAM (1997) . . 1. Ii. R. 35 Calc. 221 

8.C. L. R, 35 1. A. 28 


(0 pAY>re’lT llfTO COUET. 

107. Payment of money, dec- 

ree for, “ in accordance with written state- 
iQent ” — Inler’ft. A decree for money directed 
that Us amount should be pavahle “according to 
the terms of the judgment-debtor’s wrtten state- 
ment.*’ In his wntten statement the judgment- 
debtor had promised to pay interest on the judg- 


DECREE — eonid- 

2 CONSTRUCrriON OF DECREE-eo«/<f. 

(f) Payiiest into Coubt— coneW. 

ment-debt If tho same were not discharged by a 
certain day, //e/if, hating regard to the decision 
of the Full Bench in Debt Charan v. Pttbhu Din, 
I. fj. R.3 AU.3SS,i\iat the judgment-debtor hav- 
ing failed to discharge tho judgment-debt by such 
day, he was bound by the terms of the dccrco to 
pay Interest on its amount. Ram Nandan Rai 
c. lUL DnAit Rai . . I. Ii. R. 3 All. 776 

108. Payment of money into 

Court, doerco for-— /’er/omianee of order — Depart' 
ment-il rula directing all nontve to *e paid into the 
treaiury — Rule A’o. 9, High Court Rules, and GiV- 
ctiforA’o. 4. ISSl, p 37 — Bengal Act YIII of 1869, 
4 . $2. IVhcro a decree directs tho payment of 
money into Court within a limited time, it is a 
suflicient compliance uith such decree if the judg- 
ment-debtor bring the money into Court within 
that time, and diligently take the necessary steps 
rcquirnl by the Departmental Rules for its actual 
payment into tho treasury, Gcjadiiub Paukeb 
• Naje Pacbse . 1. 1,. B, 8 Calc. 628 

109. ■ — Deposit of de- 

eretal amount— Fime fixed ending on a holiday^ 
Payment on opening day — Decree at lananee vtth 
compromue peliUon'^InterpreMion—Exeeuiion. If 
the law or a Court directs a thing to bo done within 
a period fixed by it and it is impossible of perform* 
ance on the last day fixed for no fault of the party 
required or directed to do the act !t will be recognis* 
ed as properly done, if it is done on the next day 
it is possible of performance. A suit was compro* . 
miscd on the term* that the “ defendant Xo. 1 trfU 



U.U.J- ./w lui-aii HIS pieduer or 

the Court.” That the defendant had the option 
either of paying it to the plaintiff’s pleader or of 
depositing it into Court to the credit of the plaintiff. 


10 C. Vr. N. 635 
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DECREE— coft/d. 

2. CONSTRUCTION OF DECREE— fonW- 
(«) Possession. 

110. Decree for poasession — 

on rtvitii of dtcree chargmy mlale 
ioith payment of dell — Conrfi/i'o»ioI po3»tsaion. 
The plaintifT had brought a suit to obtain possession 
of one-third of the property of a dwa«e«l person, 
and on appeal to the High Court obtained a decree. 
After a review of its judgment, the High Court 
decreed that the jilaintiff should hold possession 
of the one-third share, subject houever, as onner 
thereof, to the jiayment of a proportionate share 
of the debts of the dcccaocd person. //eW.that 
the plaintiff was not depnred of the pos‘(c«sion 
which had been fldj’udgcd to him by the original 
decree by non-fulfilment of the terms of the decree 
passed on review of j'udgment. Alt ITossein 
Khan V. Dwarka Dvss . BN. "W. 134 

111. Imperftet de- 

cree — OmtASion 1o aeeertain nmount of rent. IVhero 
the final decree upon a amt for possession declated 
that the defendant had a rght of occupancy on pay* 
ment of a proper rent, and was liable for rent from , 
the date of suit, without defining the rato of rent:— I 
Bdd, that the decree ua« imperfect, and that the I 
tent could not be ascertained lo execution, and that | 
another suit was aeccs«aTy tor the determination i 
of the proper rent,— i.e., to carry out the decree. I 
ICAiBENAnAiNSiKaTtBtmooAV.CirtiNPER Kakatn ! 
BnssnzE .... 23 W. R. 228 i 

^112. — — — — Citff Procedure I 


made au order that the amcen was to aKcrtain the 
extent of the moveable property. In execution. 


tieia, luab ii. u-as not necis!,ary (u lousuue luu 
order as civing In execution what had not been 
given in the decree, — t.e., alternative damages, — 
but that the enquiry ordered was obvicnisly neces* 
sary in order to guide the Court in the exercise of 
its discretion under Act VIII of 1859, s 200, and 
that the order must be assumed to have been made 
for lawful purposes and with a view to such further 
OTder as might seem just. Bhoobun Mobinee 
Debia V. GoBl^D Chpuder Mojoovidak 

19 -W. B. 82 

Decree for 

posMaioji of a tillage — Eight of the holders of 
decree to the possession of tillage account 
books and other papers relating to the management 
of the tillage— Title-deeds. The plamtiSs as 
manaecrs of n _ j.. « *v„ 


DECREE— confd. 

2. CONSTRUCTION OF DECREE—confi. 

(u) Fossession — eon'll. 

books and other documents relating to the manage- 
ment of the Tillage. Tlio ilefcndants refused. 
Thereupon the plaintiffs prrsentc<I a darkbast in 
execution, pra>ing [inter alio) for the ddiiery of 
those bookt and documents. The Sobortlmato 
Judge rejected this application on the ground that 
it Mas beyond the terms of the decree. Held, 
on appeal to the Hish Court, that the plaintiffs 
Mere entitled to the possession of the account books 
and documents in question, as being essential to 
the proper and effectual cnjojTncnt and manage- 
ment of the s illage awardesi by the decree. Such 
books and documents were prop"rlv to ba regarded 
as accessory to the estate and as claimable 
by those to whom it had been awarded. The 
titlo-<ioeds of an estate, counterpart leases, and 
other documents of the like kind, such as kabuluts 
in India, ought to be regarded as accessory to the 
estate, and to pass snth it uhetUer the transfer 
is made a conveyance, a decree, or a certificate 
of sale. Bdatani Dsn v. Devrav llAcnAvnAv 
I. D. R. 11 Bom, 48& 


(e) rnE-ESIPTION. 

114 . Decree for pre-emption— 

Payment of purehase-memei^Tender and deposit. 
When a person obtaineil a decree declaring him en- 
titled to the right of pre-emption uith regard to 
certain lands, and ordering the payment of the 


6XJ. W.48 

115 . Conditional de- 

cree_« J’lnal ” judgment and decree. The Court 


appeal was instituted when the decision of the 
lower Appellate Court was affirmed by the High 
Court Ewazv. MokonaBibi I. D. R. 1 AU. 182. 
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DECREE— 

2. CONSTRtJCTION OF DECREE-corM- 
(c) PsK-EiirnoN— 

X16. ■ Cof*d(Uottttl d<~ 

tree — " rinnhltf” of decree — Holiday — Limitation 
Ac<, JCr of JS7Tt *■ S. A decree m ssuit to 
enforce a right of pre-emption directed that tho 
purcha!>c-nioney should bo paid uithin a certain 
period from the date tho decree became “ 6nal.” 
The pernxi of hm/ta(toa prercr/bed for an appeal 
from this decree expired on a da; «hen tho Court 
was closed. Held, that the decrco did not be* 
come “ final ” before tho day tho Court re-opcne<l. 
Etcaz V. iloluna Eibi, I. li. 1 All 132, fob 
lowed. Ram Sahai r. Gaya . I. Ia R. 7 All. 107 

117. 1 Cetidilionatde- 

eree — ** FinaX *’ judgment ond decree — Erecution of 
decree. Where the piaiotiff in a auft for pre-emp. 
, tion was granted a decree, subject to the payment of 
the purebase-money, uithm a fixed period, and 
failed to comply with the condition imposed on him 
by the decree i-~Udd, that he had lost the benefit 
of the same. ^Vhen a direction contained m a 
decree referred to the time at which such decree 
should become /inof l/dd, that eucU decree became 
final on being afilrmed by the lower Appellate 
Court, where, a r— > . • 

ferred by the ■ 

lower Appellate 

, allowed to b< • • • • 

Gaitoa r^BssA • * * * : 

US. ^ EieevUon of 

eondiiional decree. The decree of the original 
Court in » suit to enforce a right of pre-emption 
dat^ the 16th February 1879, directed that, on 


1. L, H. 3 AIL 135 
119. ■ - ■ . — Conditional de- 

cree — Cinf Procedure Code {Act X of 2S77), *. 214~. 
Computation of period specified for payment of jmr. 
ehase-monty — Holiday. The decree m a sort to 
enforce a right of pre-emption, dated the 12th 
VOL. n. 


DECREE— contd. 1 

' 2. COXSTRUCTION OF DECREE-conc/d.] 

I (v) PBB.EinmQs— coacW. 

j December 1870, declared that tho plaintiff should 
j obtain possession of tho property on payment 
I of the purchase-money “ within thirty days,” but 
' that, if such money u as not so paid, tho suit should 
j stand dismissed. Tho period sixcificd in tho do- 
1 creo lor the pa^-roent of tho purchase-money, tho 
I day on ubiVb the decree was made not being com- 
I puled, expired on tho 11th January following. 

, That day was a Sunday : the plaintiff paid the pur- 


.uc uuu complied uith tho condition 

imposed on him by tho decree. Semble ; That if 
the plaintiff had actually failed to deposit the 
purchase-money uithin thirty ds>t as directed by 
I the decree, his suit nould haro been liable to be 
disroisse<i. as ho could not bare claimed to bare 
I such period computed from tho date the decree 
became final. DiciDixRAir IdcrnAsiMAD Ati 
I. L. K. 3 All. 850 

120. Decree for pre- 

emjiton conditioned on payment mthm fixed time 
— Omtsston to stale eonseguenee of non-paymfrd— 
Limitation. IMiere in a suit for pre-emption the 
decrco, while dterseing the plaintiu's right to pre. 
emotion unen '•f **-“ — ■ ■ * , 


perivM : — litia, that tho plaintiff, unless he had paid 
the pre-emptire price before the expiry of the said 
month, couhl not enforce his decree for pre-emption. 
Koda* Smgh v. Jnim Singh, /. L. H IS All. 37G, 
referred to. Bandkv Bhngal v Shah Muhammad 
Taqi, All IF. H. {1892) 40, dissented from. 
Jai KisnxN r Bhoi-a Katq I. D. R. 14 AIL 62D 


3 ALTERATION OR AMEND3IENT OF 
DECREE 

1. Duty of Court to amend 
decree — Limilulion — Cieil Procedure Code, 1882, 
s. 206 There is no limitation for an application 
under a. 20Q of the Civil Procedure Code to amend & 
decree, it being the duty of the Court to amend it 
whenever it is found to he not in conformity with 
the judgment, Kalu v. Latu 

I. L. R. 21 Calc. 269 

2. Power to amend deoree— 

Detne differing from judgment. It is a power 
which sdlCourta nosscss ii.-- — 
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DECHEEi — eontd. 

3 ALTERATION OR AMENDMENT OF 
DECREE— conrd. 

3. "Decree dtfftr- 

ing from judgment. Every Court ha? ft »ght to 
correct it? formal record? in such a way, it needed, 
as mil mshe them represent truly the decision which 
was intended to he judiciUly expressed Lneas ». 
Stepfib"! .... 0 W. R. 301 

Peiiiee MontJir Dott w. Gooroo Das? Dott 

20 ■W.H.401 

4. "C’lBtZ Procedure 

Code, JSS2, s. 206~—Applic'tl{on to bring decree into 
accordance ivt'ii <Ae judgment— Decree trroneoue, 
tiut tn nccardance with judgment Where ft decree 


6. ■ . — ■— - — Power o{ Court 

to recall order. Every Court has power to recall ita 
own Order on being satisRed that the order was 
obtained through fraud or misrepresentation or 
suppression of facts. Sbbo Fursqitk Cdobby 
V. Collector or Saritk . 13 W. B 258 

Hameeda Bibi V Noos Bibeb 0 W. B. 304 
0, ' — . ■ — . .1 I Power of Judge 

to amend decree propria mola. Without an appli* 


DECREE— conid. 

3. ALTERATION OR AMENDMENT OP 
^..<1 J “DECREE— fontd. 
so. Golcce Cuunder Mcsscst V. Gonoa 
Naaaik SIcssost . 20 W, B. Ill : 18 W, B. Ill 
ZonooR Ilossr.iv r. SvcDUir 

11 B. L. B. 867 note : 11 W. B. 142 

9. Court to amend decree— 

Confirmation of decree hg High Court on appeal. 


10. Cin7 Proct’ 

dure Code, s. 206— Power of lower Court to amend 
decree affirmed on appeal, W'here a iJccre© for 
possession of immoveablo property passwl b^’ a* 
lower Appellate Court, omitted to specify the plots 
of land to which it related, and was upheld by the 
High Court by n decree which likewise gave no 
specification ol tho&e plots, and tbo lower Appellate 
C^urt subseqoently, on the decrce'bolder’s appH- 
cation, amcDdei] its decree, under a. 205 of the Civil 
Procedure Code, by inserting the required speojll* 
cniioat— Held, that, inasmuch as the edeet of the 
amendment was not to alter the effect of the iligh 

, n .t It... »U.4 


Ladia . . . . , A.0 W. AU 


7. ^Confirmation of 

decree bg Eigh Court on appeal After a decree 
has been confirmed by the Iligh Court on appeal, 
the Subordinate Court has no power to make any 
alteration in it. Ojtraet v Saitsab Dittt Smon 

5 B. L. B. Ap. 00 : 14 W B. 26 
BnANUSHAHEAB G 0 FA 1 .BA 11 v Raohuifatb Bah 
Makoalrah . 2 Bom. 106 : 2nd EcL, 101 

8. Confirmalton of 

decree ig High Court on appeal— ilutake A 


from whom A was to obtain his costs, and it was 
held that no execution could be taken out nnder^i 
the decree A therefore applied to the Judge who'll 
passed the original decree to amend the decree, ^ 
and the de'’*”>" -.-n jj]-* ]e 7 ‘> 

by insertm ■ . i • i ' , ■ 

costs, ^ ( • , , {«»•■■ 

tion, whic'i ■ , I 'i '■ I ■ I , . 


SARAN V I'EBSinUAR KAt . 1. D R. lu All. OA 

IL Civil Procedure Code, 1882, 

S.2O0 — Juriedietion of Court to amend ilj decree 
after appeal. Under 8. 206 of the Code of Civil 
Procedure, a Court has power to amend its decree 
by bringing it into conformity with the judgment 
after tbo said decree has been confirmed on appeal. 
SoHDABA V. SuDBANHA . I. D. B. 9 Mad. 354 

J2, Amendment of 

decree after confirmation of decree on appeal. 
Quart • Whether the rule in iSundnra v. iS'ii66anna, 
I.L E. 9 Mad dJ/, as to the amendment of decrees, 
viz., that ft Court has power to amend its decree 
by bringing it into conformity with the judgment 
after the e*id decree has been confirmed on appeal, 
1 ? correct CnAraAPPAN v. Pydel 

I. L. R. 15 Mad. 403 


See Pydel V. Cbathappan 
I. L. R. 


14 Mad. IBO 


]_ 3 _ Decree for costa 

— Execution of decree. Intho lower Appeal Court, 
the plaintifiobtamed a decree which directed parties 
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DECREE— fonfj. 

3 ALTERATION OR AMENDMENT OF 
DECREE— 

Court in croM seconJ-appcaU without writing & I 
judgment. There was no point taken in cither of I 
the appeals as to costs. ThoplaintiH tubse<lucntly t 
appliol to the High Court for the amendment of i 
the decree under s. 200 of the Ciril Procedure Code 
(Act XIV of 1882). It was contcnde<l for the ' 
defendant that the applic.ation should hare been 
m^eto the loft or Appeal Court f/<M, that the 
only decree which existed for the purposes of cxc* 
cution after the High Court confirmed the decree of 
the Court below was the decree of the R»gh Court ‘ 
into which that of the Joftcr Court became incor- 
porated. The application was, therefore, properly 
made to the High Court. JUU, further, that, that 
being so and there having been no appeal hy either 
party against the order as to costs, the Court 
might properly look at the judgment of the Court | 
below with a view to making the decree as to costs 
agree with it. ShitIjil Kaunas e. JmraKLat, 
Nathiji Dzsai . I. Ij. R. 18 Bom. 642 i 

14. — Taatr of Court 

of fini tTUianee to amend its deerte after apprat. 

In a suit fop land with mesne profits, the District 
Slunsif delivered judgment for the plaintifl, and | 
recorded therein a finding that he was entitled to 
meane profits as from a certain date, it having ' 
previously been arranged that the amount, if any, 
awarded lor mesne profits should bo dctermine<l in ' 
execution. In the decree no mention was made of 
the date from which the mesne profits were to bo 
calculate'!, but it was stated merely that the amount 
was to be determined m exeention. The case 
went on appeal before the District Judge, who modi, 
fled the decree m certain particulars unconnected 
with mesne profits. ^Yilh a view to execution, 
the plaintiQ applied to the Court of first instance 


ttat the jurisdiction of the Court of first instance 
to amend the decree under s. 20G was ousted by 
^e confirmation of hiS decree on appeal. 
PlCHWTaYTAIfQaR V. SESHAVYAllOaa 

1, L. R. 18 Mad, 214 

— Power of Court 

of first tntianee to amend appeal — Ctvtl Procedure 
C^e,^ a. 551. On the hearing of an appeal by a 


Jud* 

for 

Cou 

ant 

dun 

the ansiriet Court. 'Joe appeal had in fact been 
dumis.<!e«lunderaC5Iof the Codeof Civil IVoce. 
dure, plaintifl then petitioned the Dutnet Cburt 
to review its order refusing to amend. This was 
VOL. n. 


I DECREE— .confd. 

I 3. ALTERATION OR AMENDMENT OF 
DECREE-conW. 



IltlJ, (i) that thocaso nas govcrne<! by the riilmg 
of (he Full Bench in Piehuvayyangar v. Seshay. 
tjanyar, I. L. Jl. IS J/oJ. 214, svhero it was held 
that the jurisdiction of a Court of first instance to 
amends decree under s. 20C was ousted by the 
confirmatjon of that decree on appeal; (ij) (bat 
the dociiion rcfcrrcil to applies equally to second 
appeals dismissed tinders. 551 of the Codeof Civil 
IVocolurc, and to the second appeals tried after 
notice to the respondent. SIcsisamt Naidu r. 
Mpnisswi Rcnnt , t. L. R, 22 Mad. 203 
18. - Decree affirmed 

on appeal — JurtaiicUon— Civil Procedure C'de, 
•a. SIS, C23, 624 — ^crieie of judgment. The effect 
of 8. 570 of the Civil Procedure Code is to causo 
the decree of the Apellate Court to supersede 
the tlccrce of the first Court even where the appcl- 


U llvvCa^aljr, uu ikilUvu ko iUl lUtt pUIJIU&tf Ot 
executing the appellate decree. The only Court 
which has jurisdiction to amend the appellate 
decree is the Court of Appeal So held by the Full 
Bench (SUmioon, J , diasenting) Shokrat Singh v. 
Bridgman, I. L. R 4 All. S76, explameii and fol* 
lowed. Kislo Kinkur Roy v. BurrMacaunt Roy, 14 
Moo. I. A. 465, discussed. The msCrtioR of 
the word '* not ” in the last line but one of the 
judgment and also in the bead.note in Shohrat 
Singh V. Bridgman was a clerical error. Per JlAn. 


tioQ. In such a case the louer Court continues to 
have jurisdiction to entertain an application for 
amendment of its onn decree under s. 20G of the 
Code ; and such application is not governed by any 
article of the Limitation Act, and may be made at 
any time. It may bo granted under s. 203, even 


for 

that 

this 


6ir2 
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3. ALTERATION OR A51ENDMCNT OF 
DECREE — ctwfj. 


I DECREE— confJ. 

1 3 ALTERATION OR AMENDMENT OF 

1 DECREE— 


objection Mas allowed by the High Court on I 
appeal. The decree-holders applied to the High i 
Court to amend its decree, but tho application j 
was refused ; and they then made a stmd&c 
application to the Erst Court to amend ita original 
decree, nhieh had been afTirmed on appeal This ■ 


such HmenOment, tbe original decree haring been 
Euperseded by the High Court’s appellate ilecrtc, 
Btld by ilARiiooD J. (roatrol that the Court below 
had jurisdiction to maVc such amendment, and 
could mahe it any time; that the High Cburt’a 
decree tould not be amended, because tbo former 
order refusing amendment had become final and 
operated as tea judicald ; .ihm the amendment of 
the original deeree under s S06 uas not liarred 
by e. 624; and that it would be den>ing justice 
on account of technicalities to hold that tho original 
decree, though afhrmed on appeal, could bo neither 
executed nor amended. SiUHAUitAD SolaUIas 
Khan v, Musaujiao Yaji Khak 

Zh. H.UAlL2e7 

See McrnAStMAoTScLAiMAK Kkah r. 

FAintA , . 1. L R. U AH. 314 


17. 


. Findniy 


judgment not embodied m deem—Amtndment 
of decree— Appeoi eigainal amendment deotte — ^Time 
ho\e ealeulaied. In a suit for a declaration of 
title to land and for posseasion, which waa baaed 
upon a will alleged to hare been made in plaint, 
ifl's favour, the Subordinate Judge, finding the 
document to be a forgery, dismissed the suit The 
fourth defendant had been made a party, inasmuch 
as he claimed a portion of the land «va alienee. 
Though the case for the plaintiff failed, the Sub- 
ordinate Judge, on the sbore finding, dealt in hi» 
judgment with, an issue whwh had been framed 
regarding the validity or olherwi'e of the alleged 
alienation to the fourth defendant He held that 
it bad been made for no consideration, and found 
the issue against the fourth defendant. The decree 
dismissing the suit, which bore date ibo 22nd of 
Juno 1800, contamed no reference to tbe finding 
against tlie fourth defendant on that issue. Tbe 
fourth defendant applied for a review of the jndg- 
ment, comp'aining that, as the suit bad been 
dismissed, the relerence in the judgment to ttie 
alleged ahenation in his favour was utmecessaix. 
and might, if p rmittid to itmd, operate against 
him as rt» jurfienta in any subsequent suit that 
™'i5ht be brought, and praying that the finding 
might l>e Cither expunged or modified in bis favour. 
Upon this being refiistil, fourth defendant applied, 
onder e. 206 of the Code of Civil Procedure, that 
the decree might bo brought into conformitv with 
^e judgment, and an order was made on 27th 
October ISbfl, adding to the decree a clause to the 


eflert that tho Usuc referred to had been found 
against the fourth defendant. On 12th December 
' ' • against 

the Du- 

• • ■ . IleU, 

, he judg- 
ment, tl - ' « - < * * • • 

it ; and 
bo ovpli 
ginal St 

azAitt< the fourth defendant was in fact, no finding 
except with regard to the question of con«ideratioD. 
Per t>c»ii.\WAi.i.A Asyar. j. — ^T hat wheve » decree 
nhieli 14 at variance with the judgment is brought 
into conformity with the latter under s. 200 of tbe 
Code of C'liil I’roeiilurc, the date of the rectifi* 
cation is immnKrial with reference to the cal* 
culation of the time In which any appeal may bo 
ptcfcrrei! against such rlocrt-c But where a decree 
IS wrongly 'varied, a party affected by such varia- 
lion should be entitled to calculate the time during 
which an appeal may bo preferreil aa'ccmmeaeuig 
from the date of tho variation pABAMSsn^YA 
V- ScsiiaoiBiARrA . . 1. 1*. B. S2 Mfld. 864 

18. — — ComfiromUe after 

drwe — Poirrr of High Court ta ameiiel of review 
decree— Cini Proceduee Code, »• C2J— Proceeding 
»« exrcwfion bnned tv (tm^— Limitation ^ef— Acf 
SroflS77,Seh.Jl.An Ji9 The High Court has 
no power to olter its own decree, except under tho 
piovisions of either e, 206 or s. 623 of the 


tamed an order. This order was reversed by tho 
High Oiurt. Hence this apjieal IMd, that the 
order directing the amendment of the decree m 
the terms of the compromise was beyond the powers 


for execution of tbe decree, that the period of limit. 
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1>ECIVEB— conl<l 

3. ALTERATION OR AMENDMENT OF 
DECREE — eonld. 

ation commenced from thodate of the primary, and 
not of the amended, decree of the ili;;h Court. 
Execution was, therefore, barred by limitation. 
Instead of altemptinj; the aitcralion in the decree, 
the High Court could properly have mado tho 
comproini‘<o a rule of Court, and have staye*! all 
proceedings agamst tho defendant, who was a party 
to It, except for the purpose of enforcing it against 
him. KoTAonnii Vbmkata ScBBiststt Rao r- 
Vellakki VrvKATAniMA Rao 

1. Ij. R. 24 Mad. 1 
I,. IL 27 I. A. 107 
4 C. W. M. 725 

10. PneteJiny* la 

4(t aside decree — Application for review. Tho pro- 
per course for a party desiring to set aaido a decree 
passed against him by a competent Court, which ho 
alleges to hare been obtained by fraud, is to apply 
to the Court which passed the decree to review and 
alter it, and not to bring a suit for declaration of 
his right by setting aside such decree. Mewa Lall 
TnAittm V. Bmunus Laxx . 13 B. L. R. Ap. 11 

20. - Court pasiiny 

decree. A decree should be amended, if necessary, 
by tho Court which passed it. IlDcoooBiTTrY 
Csuiur IIaloab v. NiRortntAR Dabee 

1 W. R. Mis. 8 

BAKQSEEIUU S tiatt a v JCOOERKATn SSARA 

•W.E. 1864, Act X, U 

NiLsoutn. Roy v . Rooikee Dossia 

13 W. R. 330 

21. — Amendment made 

by wTono Court. But where tho amendment was 
made by the Court exeeuting it, the High Court 
disallowed the error as a ground of appeal, as no in* 
justice had been done by it. Bahosee&am Saana 
V. JuoouiiSATn SOAiLA . "W. R. 1864, Act X, 11 

22. Mode of oilain’ 

\ng eorreclion of error — Review. Any error that 


RRC RRH^-con i d . 

3. ALTBR.\TION OR AMENDMENT OF 
DECREE— conU. 

24, Appellate Court. 

It u not Mmiwtcnt to tho Appellate Court in a 
matter arising in execution to add to, or alter, the 
decree Becharau Paul v. Bucowa?! CuenoER 
GiioiB B O. Ii. R 622 

26. — . - — ... ■ Execution of 

decree— Mode of paijment of decree. In a case of 
execution of decree pending in a .Munsif ’s Court, the 
Jud^ is not tho ]>erson to sanction a proposition 


payable under tlio decree, including interest. 
GOOMAN SlNOU V. JlASniTN SlROII . 2 N. W. 145 

26. Time for amendment — 

Clerical error m decree. A clencul error in tho de- 
cree appealed against was ordered to be rectiGcd at 
the hc.aring of tho appeal. Hliur JiJfA v. Narax 
M nui . . L D, R. 1 Rom- 1 

27. Kiithundi — 

iMtalmenl decree A kistbundi is part of, or inci- 
dental to, the decree of the Court, and esnnot be 
altered after the decree is Bnally given unless for 
the purpose of the correction of errors T.att. 
Madomed r. Shoma Jolla GnASSB 

2 W. R. 8. 0. 0. Bof. 8 

28. — Omtaston to 

award eodt— Clerical error. An omission to aivard 
costs cannot be considered merely as a clerical 
error, but must be rectified by way of review within 
the prescribed time. RAUSasAYStKon v Roosnoo 
SiNon .... 16W.R.414 

26. - - — . — . . Letree award, 

tngrosta. A decree which contiins a distinct spMJi- 
ficationof costs, whether rightly or wrongly calcu. 
fated, cannot be amended m appeal. Buor Oobivd 
Naik V Kalee Pbossukio Naik . 18 "W. R. 294 ' 

30 - Rocree of High Court on 

appeal from Recorder of Rangoon Order 

for execution of conveyance. The High Court, on 

annAll from a r.r Akn ■D-.—- I-. -» T'. , 


BoNSEEDauR V Koddey Lall 

1 N. W. Ed. 1873, 188 
Dwarea Persbad V Baiteot Norseya 

2 N. W. 184 

Ram Nath v Gownrm . . 2 W. R. 230 

AEBtm Ali p. Miiluce Muspoosi Buksie 

25 W. R. 63 

23. I ■■ Court extent, 

decree. A Court executing the decree of a supe- 
rior Court has no power to ^tcr the terms of the 
•decree. Rao Oourao Srvon v. Sernw Lau, 

1 N. W. PL 6, p. 77 : 1873, 108 
-Sheo Pebsiui) c. SinvA Ram . 2 TS. W, 69 


viium iiirco m'/Jrths, * 


„„ vuo «... vu.jr lui- luo i— 

defendant to execute within t'lS'W 
of the mortgaged property to 
11th July 1872 the Rroordv i, 
conveyance was not exw5>; r 
hours by the defendact, 
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3. ALTERATION OR AMENDMENT OF 
DECREE— con/d. 

it, and accordingly on the 12th July 1872 tbo Court 
executed the conveyance. Held, that the Recorder 
had CO poaer to pass the order o! the 18th Maieh 
1872, and that the defendant could not bo required 
to execute the conveyance AztMNUTxan Moo- 
DEEN t’. Cbttiksiiaiik . . 11 E. I>, R. 67 

3L — Decree of predecessor — 

Amendment of elerkal error. IVhero a Judge finds 
that a decree passed by his predecessor contains 
something or hears a construction evidently not 
contemplated by the judgment of that Judge, ho 
IS quite competent to alter the decree so as to 
bring it into conformity with the judgment. Tlio 
limitation for reviens does not apply to an apph* 
cation for alteration of a clerical error in a decree. 
MonoosoptTK Grosii v. Romaitath Gbosr 

12 W. R. 06 

32. UodiScatlon of decree in 

execution — Porter of Court to male affemfion in 
direetione WTiero a decree, which has been passed 
on a moitg 'ge boml, is to the eflect tlwt the decree, 
holder is entitled to have his lien satisfied by the 
Bale of the rights and interests of the judgment, 
debtor in aU the nroperties hypothecated, the High 
Gouxt cannot moddy its terms and direct the Court 
which is charged with the execution to eell 


33. Mode of amendment — No- 

fice to por/iM— Presence of fartres. A decree 
should not be amended except in the presence of 
the parties concerned, or after service of notice on 
them to attend. Kishes Deal Siwqh t». Sonkak 
lOcTT . . , . 2 W. R. irie. 16 

Bttloeam Doss e. Jooenobo Nath Moinio 

19 W. R. 349 


34. Ex parte decree — Abeenee 

of pariij — Recall of ex parte decree. If a Judge 
makes an ex parte order, unless in cases m 
which he ia expressly empowered to make such an 
order, the party who has not been heard has a right 

•. ..-J. . iJifthe 

is at 
Sheo 


Uncertainty in decree 

— Avjdence _lo amend uncerlaintr/ in decree. In 
the exMution of a decree for the possesswa 
of land, if jt ia found that the bound. 
ariM described in the plaint are no looser in 
c^tence, it ia allowable to take the evidence 
01 witnesses to ascertam their former position 
KiZZE Dabee V. SIuDoo SooDUM Chowubbt 
10 W. R. 171 


3. ALTERATION OR AMENDMENT OP 
DECREE— conld. 

80. 1 Bitdence to 

amend uneeriainty in decree — Execution. MTiere 
a decree H BO nncefisin »Vi«t •> Jo i.n~— 


goveii lu inc i-Afuuiiuu ueparimcni lo amend any 
uncertainty in tbo decree. The law allows cer- 
tain matters to bo ascertained in execution, but 
beyond those it is theduty of the Judge to take care 
that lus decree is so prcciio that it is capable of 
execution without leaving it to the Court of exe- 
cution to decide what the Judge intended to decree. 
The necessity of certainty in decrees discussed, 
DWAUSAUATnllALBAItV.KASIALjlKAimi IIaldab 

3 B, It. E. Ap, 128 : 8. C. 12 "W. R. 99 

S7. Decree for maintenance 

— CltOTtje on estate— Neeessily to alter atnouni of 
maintenance. A decree against the proprietor 
of an estate for a monthly maintenance, so 
long as it remains, creates a debt piyable out of 
the estate and liable to be met out of any portion . 
passing to the son. If new circumstances arise 
requiring that the original allowance ought not to 
be continued, the proper course would be to apply 
for a review to the Court which made the decree. 
The propriety of the sum allowed cannot be ques- 
tioned in execution Rail Kcllee Kosnv ContT 
o» Wanes , ... 18 W. R. 474 

38. - - — Alteration of decree by 
subsequent agreement. Petitioner, a deerw* 
bolder, attached the defendant's property in 
execution Subsequently to the attachment, 
petitioner's vakil piesented a razinama petition to 
the Court on behalf of his client, praying that the 


that the vskil had presented the former petition 
fraudulently and without authority, applied to 


VEHXATABAUUAlrRA V. CHAVEEA ATCHIYAMSIA 

6 Mad. 127 

39. Mistake in decree— Di*- 

conery of mistale on appeal A compromise 
set up by the defendants in the present suit 
having been rejected, a decree was given to the 
ptaintifi for the sum of R62,913, awarded in the 
original suit. That decree was upheld on appeal ; 
but as it was alleged that on the facta stated m the 
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pl&int in tbc original suit, tho plaintiff’s mother*® 
share of tho dower was an eighth, and not a third, 
the Privj' Council held that plaintiff ought not to 
benefit Ly that mi'take, if it was a midake; and 
they accordingly left it to the Ion er Court to enouiro 
into that point, and to let execution go for tho 
eighth or the third ebare, according aa the fact 
might turn out. Abdool Ati f. ilozorFcn 
Hosseis Cdowdubt . 16 W. R. P. C. 22 

40. Irregular alteration of 

order in favour of Governmont. A pauper 
suit for possession naa decreed eith mesne 
profits to be aseertainetl in execution, costs 1»eing 
also awarded, including the ralueof stamps due 
to Government, which was to be paid by plaintiff 
and defendant in shares proportionate to their 
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43. Alteration without notice 

— D«r« in ocrofdanfe iriffc jiidymfnl — KoUce to 
fartits. The Court in a suit upon a bond garo 
the plaintiff a decree, making a dciluction 
from tho amount claimwl o! a sum covered 
by a receipt proclucwl by tho defendant ns evi- 
dence of part pajment, and admitted to bo 
genuine by the plaintiff. Tho decree nas for 
a total amount of R1,3S2. Sub«cquently, on 
application hj* tho dcercc-holdor, and mthout 
giving notice to the judgment-debtor, tho Court 
which passed tho decree, purporting to act under 
a. 206 of tlio Civil IVoecduro Cwle, alternl the 
decree and made it for a sum of R1,4C0. 
The decree-holder took out execution, and the 
judgment-debtor objectwl that tho decree uaa for 
ni,2S2 and had been improperly altered, Tho 


to appear, and, on their refusing to do so, allernl its 
original order with respect to tho pa^’ment of tho 


4L Decree of Special Commia* 

sloners under Act IZ of 1859— of, by I 
Ootemment Hdi, that a decree of the Court of | 
special commission under Act IX of 1859, though 
adjudging a right to the plaintiff other than that 
sued lor, cannot for this reason bo treated as a nub | 
lity, and as one conferring no right; that the ap- 
propriation m satisfaction of the decree once made, 
a proprietary right in tho assigned villages would j 
arue in the plaintiff under the decree, of nhich sbo I 
could not afterwards lo lawfully deprived on any I 
such allegation as that of incorrect Taluation, the ' 
Government under the circumstances baring no | 
power of revision Kuaxzadee v. Cou-ectob op I 
llooi.ci>Dsnimca . . . 1 Agra 67 

42- Application to amend by I 

person not party to the suit— Appf/co/«on 5y I 

Governmenf fo protect rttenut — Omission to tptnfy 
eotU in dteree in pauper tuti A instituted a tint in | 




uaii. lue uetiee umeiiueU m that respect. UtU 
that the application must be refused on the cround 


1. L.’ R. 8 All. 877 

44. — Observations by 

Madmood, J , on the amendment of decrees and 
a 206 of the Civil Procedure Code. Tassi Ram 
V. ManSikqd . I. L. R. 8 All. 482 

45. Irregularity— 5uif for pofsu- 
sion of tmmoKalU property — List of properties 
sued for appended lo plaint— Omission (o spe- 
Ci/y in decree properties decreed. The plaintiff in 
a suit claimed possession of villages said in the 
plaint to be “ detailed-below.” No details of the 
viUagcs were given in the plaint itself, but a 
separate paper containing a list of villages was filed 
with the plaint The plaintiff obtained a decree 


of villages attached to the plaint into the decree, 
and anardmg the decree-holder possession of the 
villages named m such list. S A. A’o. 3J0 of 1882, 
decide on the 11th Augiut 1882, followed. Debt 
Chamn v Ptrbhu Dm Pam, I. L. R. 3 All 388, 
referred to. Muhammad Suuisian v. Mciiammad 
Yah ... . I.L.R.eAa30 

48 Interest— Amendment o/ decree 

— Judgment atrardiny interest for period prior 
to «nt — Decree directing interest to he paid 
from date of suit. The judgment in an appeal ad. 


■ • ._j. luai no lariance with tho 

judgment, within the meaning of a 206 of the Civil 



( 3337 ) 


DIGEST OF CASES- 


( 3338 ) 


PECBEE c onld. 

3. alteration or amendment of 

DECREE — eonld. 

Procedure Code, \ras mvolvod in tbe additional 
otder contained in tbe decree. Konai RXM t>. PAU 
Ram .... I. L. B. 7 AIL 765 

47. Separate adjudication— Order 

amtnding decree. A District Jud;>e, by an order 
passed under i. 203 of the Civil Proeedaro Code, 
altered a decree pissed by his predecessor in the 
terms, “I dismiss the appeal," to read "I accept 
tbe appeal," on the ground that his predecessor 
had obviou ly meant to say he accepted tho 
appeal, and that the decree, as it stoc^, failed 
to give effect to the judgment. Ilild, on appeal 
under the Letters Patent, that an or<ier passed 
under s. 200 of the Civil Procedure C^o consti- 
tuted an adjudication eeparate from that 
concluded by a decree under the Code passed 
after tho parties had been heard and evidence 
taken, and that the order in the present caso 
was, therefore, a separate adjudication, and was 
not appealable under t. C83. Also that. In saying 
that by "disraus" his predecessor had racint 
“decre«," the Judge had altered the decree in a 
manner not warranted by the terms of s. 200 j 
that he had, therefore, exercised hia jurisdiction 
“illegally and with materiil irregul.irity ” within 
the meaning of s 023 of the Cod*- ; and that the 
High Court was consequently competent to re- 
verse Ills order. Stotav Oanoa 

I. L. B. 7 AIL 876 
Reversing judgment of OcBrirLP, J. (differing 
from Maumood, J.), in StritTA v. Qanoa 

I. L. B. 7 All. 412 

48. Order for payment by 

instalment— Civil Frorrefure Code, »• 194— 
Interul—Dtfrti.on ol Court. Tue discretion v-'et- 
ed in Courts by s. 194 of Act VIII of 1850 should not 
be exercised without sufficient reason- Monusxini 
Bussii SiKUQ V. Thuoboo CaoiVDHiiy 2 Hay 68 

49. — Citif Procertur* 

Code, 1859, «. 194. It should not bo applied to an 
action for money due on an instalment bond, the 
terms of which had been broken Ducomesaoth 
D oootra v. HasADntTK JIqokerjeb 2 Hay 95 

60. - Chil Procedure 

Code, 1859, i. 194. Udd, that, when not order- 
ing the amount of tbe decree to be paid by instal- 
ments has arisen from any error or ommion, or »t 
is otherwise requisite for the ends of justice, tho 
Court which passed tho decree has power to review 
it and to make an order for payment by instalments 
Otherwise the Court has no power to make such an 
order subsequent to the decree without the con- 
sent of the judgment-creditor. RavichAnd Dali- 
CHAND V MoTnai. Naeduebam 

4 Bom. A. 0.77 

61 . 

Code, 1859, 1.104 {1877. 1 210). 

a cieCTee for the payment of mont 
what IS commonly known as a 
includes a decree m which a sale 


. Civil Procedure 
Qatrre; Whether 
iy ” means merely 
money-decree, or 
is oriiered of im- 
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moveahlo property, in pursuance of a contract speci- 
fically affecting such property, within the meaning 
of B 101 of Act Vltl of 185D and 8. 210 of Act X 
of 1877. \Vliero a Court, on the ground that tho 
defendant was “ hard prcss«l,” directed the amount 
of a decree to bo paid by instalments extend- 
ing over ten years, and allowed only one-half of the 
usual rate of interest: — Held, that there was no 
“suffieient reason " for directing payment of the 
amount of the decree by instalments, and that such 
Court had exercised its discretion injuriously to 
tho plaintiff by tho length of tho pencil over which 
instalments were extended, and by allowing a rate 
of interest less than the ordinary rate. Bivda 
Pbasao V. Madiio PftA^Ati . I. L B. 2 All. 129 

62. Cin7 Procedure 

Code, 1877, 4. 210. Held, that tho provisions of 
a 210 of Act X of 1877 are not applicable in a suit 
for the recovery of the amount of a bond-debt by 
tho sale of the property hypothecated by such 
bond. In such a suit, therefore, tho Court cannot 
direct th»l tho amount of tbe decree shall be pay- 
able by instalments. Hakdeo Das v. Huram 
S tsoD . . I. L. B. 2 AIL 320 

63. Civil Proetdurt 

Code, 1877, 3. 210— Decree lor money There is 
nothing in s. 210 of Act X of 1877, or elsewhere 
in that Act, authorizing a Court to direct that the 
amount of a decree should be paid within a fixed 
time from its date. Semble That tho provisions 
of a 210 of Act X of 1877 are not applicable in a 
euit for the recovery of the amount of a bond- 
debt by the sale of the " nsnkar " allowance by- 
DOtbecated by such bond. BACHCnu v. Madaii 
Ali .... I-D. B. 2A11,649 

See Tata Chaelu v. Kosadui-a Ramacrandra 
Redd: . , - L. B- 7 Hffad. 162 

64. — CM Procedure 

Code, Act S.1V of 1882, e 210, Decree under — 
RigW to execution. On the 23rtl February 1878, an 
appUoation was made for execution of a decree, 


consent of the decree-holder, applied for time to 
nav tho balance duo till the 8th September 1881, 

I —I., nlc ,.1- off On fhn 


uiroctioQ tnat tne uecreiai amuuiit uo paiu uy 
instalments as stipulated in the petitions ; and that. 
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this bcin? ao, there wai a decree pwed on that dale 
under the provisions of the aecond psrai^aph of 
s. 210 of the Code of Civil Proceilure, of which the 
decree-holder was entitled to have ciecution. 
JnoTi Sabu i* Bbcobn' Gib I ^ 

1. Ii.R.llCale.l43 

66, Limilalioit Aet, 

JS77, Art. 175 — .-1 ppf I'ca/ion for execution of decree 

Civil Procedure Code, a. 210. An application to 

execute a decree, dst^ 30th Au;pist 1830. was 
made on 22th May 1891. While the application 
was pending, the judqmcnt-dcbtor presented a 
petition to bo alloweil to piy the debt by instal- 
ments, and the decree-holder conscotin" to this, 
the Court made the following order : — “ According 
to the application of both parties, it is ordered that 
the case be struct oil, and the decree rctorned.'* i 
The details of the instalments mentioned in the 
petition were endorsed on the decree by one of the 


aot one recognizing or sanctioning the arrangement 
svithlo the meaning of s 210 of the Civd rroceduro 
<^e, maamuch as the Court, at the time it made 
the order, bad no power to make any order for 
Instalments, any application for that purpose 
being then barred by Art. 175 of Act XV of 1887. 
Jhott 8ahu V. Bhubun Oir, /. L R. 11 Cate. 143, 
dissented from. Aeont RamtAy Sodaobr v . 
Ddllabam ilABWAiti I. L. R. 14 Calc. 349 

80. Specific performance— 

Froelice— Liberty to apply— Rduf after judgment 
—Damctyta—Revieie—AUemolne rtUtf. On the 
27th April 1830, a plaintiS brought n suit praying for 
speciflc performance of a contract, or in the alter- 
native for damages , and, on the 24th November 
1886, obtained therein a decree for speciRc perform- 
ance with the usual liberty to apply On the 
6th December I8SG, the plaintiff discovered that it 
was out of the defendant’s power to specifically 
perform his contract, and ho thereupon, on the 
13th April 1837, applied to the Court which had 
granted the decree for a re-hearmg of the suit on 
the question of damages, asking that, in lien of the 
decree for specific performance, a decree for 
damages, when assessed, might be entered up. 
Held, that he was entitled to ask for such relief. 
Peabisundari Dxssee V. ILari Chabas JIozbmdab 
CHOWDURr . . . L Ii. K. 15 Cftlc. 211 

67. ^Dar« tn favour 

of plaintiff — Reetifteation of decree on applieaiion 
of defendant — Practice — Ol^tciion token at hearing 
that oppficofion made to Court teas not the applt. 
eation o' trlirA nofiee had been given to opposife 
party — Pre/iminory poinf. The plaintiffs sued m 
1877 for specific performance of an agreement, dated 
27th September 1871, by which certain land^ pro- 
pertiea were to be divided, as specified in the agree- 
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meat between them and the defendants. The case 
carno on for hearing on the 13th September 1878. 
The defendants did not appear, and a decree ex 
parte was made, which declared that the plaintiffs 
were cntitiwl to have the agreement of the 27th 
September 1871 specifically performed, and referred 
the milt to the commissioner for the preparation of 
conveyances, etc. The decree svas scaled on the 
0th Oetolicr 1878. No further steps were taken by 
any of tho parties for six years, and in September 
I6S1 the matter was first brought before the com- 
mLssioocr. Ho then directed the defendants to 
lodge with him all tho tiCle.decds of the properties 
which by the agreement were to go to the plaint- 
iffs as thcirsharc. The defendants thereupon ap- 

-.1 .w* «».«* **.> —I...!. IT. .1 — u i.« 1— 1-.. 


contamed no direction to him in respect thereof. 
Tho defendants on tho lOth November 1834 gave 
notice to the plaintiffs that they would apply to 
the Court— <0 '' to set aside or vary its order of the 
13th September 1878, so far as it related to the 


counts to VO utAt-u. luu motion was not brougnt 
on until the 10th September 1895, on which day 
it was dismissed with costs; the Judge holding 


mained unperformed by them, by givmg up to the 
defendants possession of certain properties and by 
accounting for the rents thereof, etc , etc. At the 
bearing of this motion, counsel for the defendants 
asked that the decree should be rectified, by direct, 
ing that the agreement should be specifically 
performed by the plaintiffs and defendants respec* 
lively. Held, that the defendants were entitled 
to have the decree rectified. The fact that the 
decree declared that the plaintiffs were entitled 


of decree in eases of this nature!! The Court "Hm 
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inherent power orer its own records so long as those 
records are nithin its power, and it can set right 
any mistake m them. Counsel for the plaintiffs 
contended that the defendants were not entitled, 
in the present motion, to ask for a rectification of 
the decree, inasmuch as their notice of motion did 
not intimate that the point would bo raised- HdH, 
that such an objection ought to be taken at once as 
a preliminary point Aa it was not made until the 
argument of counsel for the defendants was con- 
cluded, it should be taken that the form oftho 
motion as made to Court was acquiesced in Tho 
objection was then too late Ksrim hlanOMm 
f. Rajoowa . . I. L. K. 12 Bom. 174 

68. Decree for redemption 

within specified time — Apptal againtl de- 
cree — Power of Covri tn execution to extend time 
for redemption alloued 5y decree— Special ground 
for enlarging time The plaintiffs sued for the re- 
demption of certain mortgaged property. On the 
lat March 1880, a decree was passed declaring tho 
plaintiffs entitled to redeem on payment by them to 
the defendants o! R64d-ll-0 within three months 
from tho date of tho decree Against this decree 
the defendants (the mortgagees) appealed on the 
ground that a much larger sum than RQ-lO.ll.O 
was due to them on the mortgage. The plaintiffs 


months as ordered by the decree On the I2lh 
October 1880, they presented an application for 
execution, and paid into Court tho B6-19-11-0 
The lower Court granted their application, and 


plaintiffs on the 12th October 1880. Held, also, 
that, even if the Court had power to enlarge time 
" fact that the 

I ' I ■ ‘ a ■ • .Id afford no 

■ ! ' •! ' «• ' ISUWABOAB 

v CiXi.UAOAWA Manauhai 1. L. K. 13 Bom. 106 
S9. Extendiiig time for pay- 

ment mentioned in decree — Decree conditioned 
on payment of a eum certain uilhin a fixed Ivm^^ 
Payment after time specified in decree A Court, 
having framed a decree conditioned on the payment 
by the plaintiff of a sum certain within a specified 
time, has no power to extend the time for payment 
after the period mentioned in the decree has elapsed. 
Uar Aarain Singh v. Chaudhrain Bhagwant Kuar, 
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1. L. It 13 All. 300, referred to. Ra5I Lai. 
DiniE r. Hap. Nahais . I. L. R. 13 AU. 400 
See Kodai Sixau f. Jaisei Srsan 

I. L. TL 13 Aa 376 

60. Time fired by decree for as- 

BUmptlon of character of aannyaei— En- 
Inrgemenl on appeal of that time. The plaintiff 
SUM for a declaration of his right as jheer of a muth 
and for possession of the property of the muth, and 
obtained a deercc, which was, however, made con- 
tingent upon his assuming the character of a san- 
oyasi, which ho had been directed to do on being 


which ho was to become a eannyasi pending the 
dbposal of the appeal preferrcil by the defendant. 
On the plaintiff’a appeal :—IleId the Court had 
power to extend the time as prayed. Rakoa- 
ciiABiAR V. Yeona DlKSUATCrn 

LI».B. 13 Mad. 624 

61. Power of Court to rectify 

its own mistake m order — Cuff Procedure 
Code lAel XIV of 1SS3), ». 370—lMdlveneg of 
plaintiff. On the 3rd of August a ease came on for 
hearing. Prior to that date, the plaintiff 
suit had been adjudicated an insolvent, and did not 
appear, but the official assignee appeared and 
applml for a postponement. The Court aceord- 

• • •• r ” . -I—. T*. n that 

Proce. 
on or 
ontinue 

theeuit and give security for tho defendants' costs 
The time for complying with the order was subse- 
quently extended, and the plamtiff in the mean- 
while obtained an order allowing the insolvency 
proceedings to be withdrawn. The defendant now 
applied that the suit should be dismissed pursu- 
ant to the terms ol the above order. Tho plaint- 
iff objected, aa he was now no longer an adjudged 
insolvent, and was ready to prosecute the suit 


order, and, as a consequence, refusing the detend- 
ant’s ap^cation LEKHEAJ_CncrNpiU:._r_ SsAsm^ 
NaRROlIDAS . 


I. L. B. 16 Bom- 404 


62. Interest given by aroei^. 

mentin decree ■which was not given by 
the judgment — Civd Procedure Code, »e. ^6, 
209, €32 — Superintendence of High Court The 
jdaintiSs sued for recovery of a certain of 

money and interest up to date of suit and for in. 
terest during the suit and subsequent to decree un- 
til satisfaction thereof. The Court m its judg. 
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aeDt ft^anlcd the plaintiils a rpccifietl aum of 

— J 1— •» -• -• -‘-‘-tifl'* 

• the 

■ • • retal 

* ■ • . . ■ ■ . ■ . " ^ 
fendant of interest durine the pendency of the 
suit and after decree until the satisfaction of the 
debt. Bdd, that it was illegal for the Court to 
decree the claim for interest by uay ol amend- | 
meet of its decree, and that the order so amend- I 
ing the decree was open to rcrision. llasax 
Snail t'. Snio Pbasad . I. !•. R, 16 AIL 121 | 

63. Altcratioiv of decree made ^ 

by predeceBBor — Ccmj-eltvty of JvJgt btfore tax- 
ation to reconsider on order as (o costa node by 
bia fTcdectssor in office — Certificate of j leader's 
fee. A Eulordinatc Judge, in granting the applica- 
tion o! a piaintifl before b\m for permission to •with- 
draw with learc to file a fresh suit m the same 
matter, made an order ea to costs m farour of the 
defendants in the follow mg terms “ As the ease 
has not been contested to the bitter end, half the 
pleader’s fees arc allowed and the process eipcnses, 
etc., incurred m the case, cicept those already 
refused to the defendants. For traieiling and 
incidental expenses defendants to put in a bill la one 
week s this to be subject to the decision of the Court 
after heatme loth parties. The application under 
8. 373 of the Code of Ciril rroccdurc is granted 
with leave to the plamtifi to bring a fresh suit 
for the same matter. Costs allowed to defendants 
as above.” The Judge who bad made the above 
order having been transferred before taxation was 
completed that it was competent to bis 

successor at taxation and before granting payment 
of the pleader’s fees to consider whether the certi- 
ficate given by a pleader as to the fee paid to him 
in the case vas according to rule, and to disallow 
payment of any fee not duly certified as paid. 
DiCK,r. DicKi,^ . . . I. L, R. 16 Alb 109 

64:- Decree in terms of an 

award ordering (inter alia) delivery of 
moveable property— lews 0 / part of sveh mote- 
able fTojerty and conseguenf failure to dehter — 
AffheoUen to in«rt in decree an order to fay 
talue of such tnoteallt froftrly in etent of failure 
to delittr—Cnil Prceedure Code (XIV of 18S2), 
es. 20S‘S. A partition suit brought by a son 


this decree it was ordered that in eati^factiou of the 
plamtifi’s claim the defendant ehou’d pax to 
him B1,OS,(OOid the manner therem stated,* nr, 
R40,CCO to le paid forthwith and the balance of 
RGS.CCO to be paid “ upon the plaintifi’s dc’iTcring 
to the defendant certain specified property, which 
includctl two vessels or Lug’owe, called respec- 
tively the A'asri and iSarnttfl.” In no event was 


DECREE — confd. 

. ALTERATION OR A31ENDMENT OF 
DECREE— confd. 

defendant to be required to pay tho 1105,000 
before the 16th November 1800. At tho date of 
the decree the ves*cl SambuL was at sea on 
a voyage, and on the 18th Juno 1800, whUe 
atill on the xojage, she was lost. On the 16th 
Noxembrr 1600, the plaintiff’s attorneys de- 
manded payment of the balance of IIG5,000. 
They oflered to deliver the other properties 
sfccificil in the decree, but stated that tho vesso 
Eambul had been lost. They ollered to pay its 
xnlue, which they estimated at RI,00O. The 
defendants, however, dcmandcil the delivery of the 
Luglons, which they staled to be worth a very 
large sum. The defendants having, under the cir- 
tumetarces, refused to pay the RG6,000, the plamt- 
iQ applied for execution of the decree, which 
was refused. Be then obtained a rule calling on 
tbe deferdant to show cause why the decree of 
I tbe £7ih March should not be emended or rectified 
j by elating therein the amount of money to be 
I paid to the defendant as an alternative if deli- 
very of tbe vessel Saml/vl could not be made, such 
, dcliiery having become impossible. ZfeW, that 
the rule must be discharged The objection was 


.. vue"*’ euUl lu uu ]miu lu iiie 

defendant in rase some of the property could 
not be delivered to him. If such an objection had 
leen made tbe Court might possibly have remit- 
ted tbe award or refused to file it. No such 
objeetioo, however, was taken and the award was 
filed and a decree obtained in accordance with 
tbe award Tbe award could not be modified by 
the Court, nor could the decree, which must be m 
accordance with tbe award. Ansirn iiK Essa 
KnaUTFA t. Essa bix Khaliffa 

I. h. R. 17 Bom. 657 
65. — Rectifying decree — Prorfice 

~Clertcai error. By a written agreement tbe 
defendants agreed to purchase from the plamtid 
certain land comprising 5,280 square yards or 
thereabouts at tbe rate of Rl-l-G per square 
yard. The sum of Rl.OOO was paid on the date 
of the agreement in part pay ment of the price. 


kjiwims pcrJormance aa prayed and 



( 3315 } 


DIGEST OP CASES. 


( 3346 ) 


DECREE — contd. 

3 ALTERATION OR AMExVDMENT OF 
D E C R EE 

as earnest On 6th November 1897, the plaintiS 
gave notice of motion to rectify the decree by 
altering tho figure 114,476 to R4,775. On motion 
to rectify the decree;— ZIeW, that tho decree should 
be rectified. Pbebozsha Pestunji UaimERTa 
t> Son Mnxs . . I, E. R. 22 Bom. 370 

68. _ r : **“»■“* - 

Code (A; 

Consent 
111 pefific 

tnlentton of parties. Where, the parties to a suit 
having entered into a eoznproraise, a tleereo was 
ordered to be entered up in terms of the petition 
of compromise, but, owing to some ambiguity m tho 
petition of compromise, a passage, which avas not 
contained in tiio petition, was inserted in tho deereo 
■ ' ‘ arties: 

c true 
ought 

' . Tho 

judgment hero (ordering a decree to be entered up 
in terms of the petition of tomprooisc) was not 
such a judgment as is contemplated by s 200. Civil 
Froeeduro Code, there being no expression of judi. 
cial opinion on the merits of the case Ramesii. 
WAS PSOSS.D Narux Sf.von t CntvoResn«raR 
Pkosao NAittiK Sison (10'^3) 7 O. W. N. 880 

67. - limitation— Civil Proeedure 

Code {Act XIV of 1332), s 206— Limitation Jet {XV 
of 1377), Sek. JJ, Art 179 (3) A decree was passed 
on 3Ut December, 1803, and no appeal was pro. 
Bented by either party therefrom. Defendant 
No. 2, however, filed a petition for amendment of 
the decree in respect of tho coats, which was grant. 


DECREE —eonld. 

3 . ALTERATION OR AJIE.VDJIENT OF 
DECREE— coivW. 

encroachment, and pleaded that if it should 
be proved they were willing to pay increased 
rent. They also admitted liability in respect of the 
arrears of rent. TJie encroachment was proved, 
and tho District Munsif gave judgment declaring 
defendants liable for increased rent in proportion, 
a decree being drawn up in similar terms Both 
judgment and dccrco omitted to award the amount 
admittedly duo as arrears of rent Plaintiff there- 
upon presented a petition to the District Munsif, 
who ordered tho decree to bo amended so as to 
render defendants liable for the said arrears. This 
order was passed more than one month from the 
date of the decree. Upon a petition being pre- 
ferred by defendants in tho High Court against 
the District Munsif’s order of amendment ; //eld, 
that the petition uas not almissible, inasmuch 
as It was open to the petitioner, under a. 5 of 
i the Liraitatioo Act. to appeal against the dccrco aa 
I amended, notwithstanding that a month bad ex- 
I pireJ from the date of the decree. Xnnda Jlai v. 
Jtayhunandnn 5»apA, 1, L R. 7 All 332, con- 
eidere.1 Vj^va'iiTnay Chbtti r. Ramakatiia 5 
Cacm (100!) , I. L R. 24 Had 646 

66, ■ Amendment of 

decree— Limitalion Act (XV of 1377), s. S, nnd Seh. 
II, Art. IS2— Appeal — Limitalion-^uffieient eavae 
for non-presentation of appeal mthin tune Where 
the original decree was aiened on the 0th July 
1903, and tho plaintiffs applied, on the 32nd instant 
to have the same amended in respect of the name 
I of a puty, which bad been incorrectly recorded, 

I • - - . .t .V. .11— 




by limitation ; Held, that it was not barred- The 
order passed by the Court determining the amount 
of costs must be treated as a continuation or com- 
pletion of tho judgment, and the amendment made 
was therefore substantially made on review of 
judgment, and Art 179 (3) of Sch II to tho Limit- 
ation Act applied, Venkata Jooayxa v Vznkata- 
SIWriADBr jAOAPATIBAZtr (1900) 

J. Jj. R 24 Mad. 26 


68. Omission in judgment — 

^‘vil Procedure Code (Ac( XI V of 1832). ts 20S, 
o-2—Otn%uxon in judgment— Decree in conformtly 
■wijft judgrnent^Amendment of decree under $. 206~ 
ICemedy by appeal — Inadmisiibilily of revision 
pcUUon—Lxmh ition Act (iV of 1377), S. 5 Defeud- 
•* ^ certain land on lease from 

plsintiu, who alleged that they had encroached 
upon nis land and by that means held more than 
tho area to which they were entitled. Issusd for 
possession of the excess, and also claimed 
arrears of rent. Defendants denied the alleged 


4. EFFECT OF DECREE. 

1 , Decree made with juris- 

diction— Estoppel A decree made with jurisdie- 



2, - Illegal decree— 

Void decree. IVhere a Court has jurisdiction 
over the subject-matter of a suit its judgment or 
decree, even though irregular or illegal, cannot be 
said to be null and void Phool Kooeb v Sheo- 
BDBUS SiKOH ... IS R. 489 
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DECR£E->.eonfi. 

4. EFFECT OF DECREE— conlrf- 

3. Docrco made without juris, 

diction. A decree without juri«diction is of 
no eSect m creating any eharge on immoceaUe 
pror>ert\-. LrcmtEESATii .*5rNGii v. Madho Dass 
Saboo 3 N. W. 70 

4. Decrees, priority of. A 

decree takes priority orer other decrees in respect 
of the date on which it sras passed, and not in res* 
pcct of tSe priority of the debt which »t enforcedL 
Gbebak V. Koj DcTiAnt . I. li. D. 6 All. 413 

6, Direct of a decree obtained 

by an attaching creditor in a suit against 
successful intervenora or claimants— Cmf 
Proeedure Code (Act VIII of ISSO), as 210, 270, 
271. In 1872 the plamtif! obtained a moncy-dccteo 
against two brothers, P and K. In execution of 
that decree, ho attacheil their one-half share in 
certain fields in 1874 The attachment was re* 
moved at tho instance of two claimants, S and P. 
In 1875 the plaintiff sued the claimants and oh* 
tained a decree In hu favour in 1878. hleaowhde, 
m December 1874, after the plaintiff’a attachment 
had been removed, one 1' obtained a decree agairst 
one of the brothers, P. lo 18C7, while the plaintifl’a 
suit against S and D was pending, P'e right, tit'e 
and Interest m the one-baif share of the fields 
belonging to bimsell and K w-as sold in execution of 
F's decree and purchased by the defendant. In 
1881 the plaistid again attached the ono-balf 
share belonging to the two brothers under bis decree 
of 1872. Thereupon the defendant, relying on 
his purchase of 1870, applied for the removal of 
the attachment. It was removed from P's one. 
fourth share and maintained on £’6 share, which 
^as in duo course sold. The plaintiff now aue<l 
to establish his right to sell P’s one-fourth abare 
order his decree of 1872 Btld, also, that, though 
the efi«t of the decree obtained by tho plaintiff in 
his shit against the claimants, S and B, was to 
eflaee entirely their obstruction to his attachment 
of 1874, to reinstate that attachment as in full 
force ab iniUo, and to restore the state of things that 
had been disturbed by the order of release, yet the 
plamtifl could not succeed in the present suit, as 

the6a!c*'’'i»r»"'>--‘ - >— t'«_ j r_.*i- 

valid, f 
that d< 

ptaintifi ' ' 
taking 

debtor ! ■ • • 

niBAi . . . X. Jj. Av. Xu aiuui. 4U0 

6. Effect of setting aside a 

decree on the ground of fraud and coUu. 
aicn. A G'ed a suit against B in whicn a consent 
decree was pass^ l^ia decree was act aside in a 


DECEEE— contd. 

4. EFFECT or DECREE— eontd. 

undccidMi. Held, refusing tho application, that 
A't decree, though set aside, was not rcverscil. 
The decree obtained by B left A’e decree legally 
'cclaration that 
■ avail nothing 
suit who were 
V. Raemabai 
X L. R. 10 Bom. 838 

7. Decree determining rights 

of rival religious sects — Decree vhelher execu- 
tory or deelaralory—Ltmilati'on—IIcto far a eeet 


certain tcmpiuoi luu viuage, ui lu puuui^ 
in a certain street, or to procession in the streets 
of the village , and it was directeil that, if the de- 
fendants continued to make the image an obiect 
of public worship it should be removed In 1888 
various members of the Vadagalai sect, asserting 
that the members of tho Teogalai sect had acted 
ID eostravcntion of tho decree m tho above suit, 
filed an execution petition therein, praying that 
various members of the Tengalai sect be arrested, 
and** that the imago of their priest, which they 


execul«l agam't tho parties to tho present peti- 
tion Sadacopaciiari V. KnisnirAMACHARt 

I. L. E. 22 Mad. 350 

8. Decree for redemption not 

providing for payment in fixed time. A 
decree for rerlemption, which does not provide for 
payment of the mortgage-debt within a fixed time 
or for foreclosure m case of default, operates of 
itself as a foreclosure decree if not executed within 
three yeora 5 Iai.ooi r. Saoaji 

I. L B. 13 Bom. 667 

9. — Decree directing eeparate 

dmounts with eeparate sets of proportion- 
ate costa to be recovered against defend- 
ants— Traw/ep of the decree tn uritiny to one of the 


proportionate costs bo recovered againH A. Subse- 
quently A took a transfer of the decree in ivrit'ng 
and applied for execution of the decree against H 
to tho extent of the sum decreed against him. The 



( 3349 ) 


DIGEST OF CASES. ( 3350 ) 


4. EFFECT OF DECREE— concM.' 

application having been rejected under a. 232, cL (6), 
of the Civil Procedure Code (Act XIV of 18S2): 
add, reversing the order, that a 232, ch (6), of 
the Civil Procedure Code (Act XIV of 1882) was not 
applicable. Though the direction against U and 
the separate direction against A were contained on 
one and the same piece of paper and weto passed 
m the same suit, still for all that they were decrees 
for separate sums of money and might equally 
well have been passed in separate suits Tho fact 
of their being on one piece of paper cannot control 
the matter. Asast Visa yak v. Naoappa Sobrata 
(1907) . . . I. L. R. 32 Bom. 105 

C REVIVAL OF DECREE. 

L Jurisdiction to reirltre 

decree. In a suit for recovery of a sum of money 


DBCRFjE-ROIiDBR^-eonefd. 

liability of— coneW. 

See Sale in Errcimov op Deckeb— 
WnoNoruL Sales. 

6 B. Ii. R. Ap. 71, 73 note 
3B. L.R. A.C.413 

6 N. W. 211 

7 W. R. 365 

meaning of — 

See Execution op Decree— Application 
FOR EXECmON AND POWERS OP COURT. 

I. L R. 2 hlad. 210 
I. L. R. 18 Calc. 639 

minor — 

See LunTATiON Act. 1877. ss. 7, 8 

I. L. R 28 Calc. 405 

purchase by — 

See Sale in Execution op Decree — 
SettincJ aside Sale — Ibreoplaritt 
— Oentral Cases. 


the amount due from him, and praying to be put 
in possession, the lower Courts restored the decree 
and passed an order in his favour. Stld, that the 
lower Courts had no jurisdiction to revive a decree 
at the instance of the judgment.debtor. Nilau* 
SAB Sen V. Kisbob Sen 

3 B. L. R. Ap. 94 ; 12 W. R. 28 

JDECREE-HOLDBR. 

See Mobtoaoe . 1. L. R. 31 Calc. 737 
See Sale in Execution op Decbeb — 
Settino aside Sale — General Cases 
I. L. R 29 Calc. 648 
See Sale in Execution of Decree — 


rival— 

See Cmt PnocEDUBE Code, 1882, s. 244 
11 O. W. W. 433 

DEDICATION. 

See BURNTfO Gbat . 10 O. TV. N. 104 
See Dbbuttbr . 10 O. W. N. 1000 
See Esdowjient . 9 0. TV. N, 164 

See Hindu Law— Esdowsient. 

I. Ii. R. 36 Calc. 1003 
See Mahoitbdan Law . 10 O. TV. N. 449 
See Mobtoaoe . 0 C. TV. N. 014 

« — of mosque for use of a particu- 

lar sect — 

See Mauoaixdan Law 

I. L. B. 35 Calc. 294 

DEDUCTION OF TIME IN CALCULAT- 
ING LIMITATION PROSECUTED 
IN COURT WITHOUT JURISDIC- 
TION. 


— breach of contract by — 

iS<e Decree — Construction or Decree 
— Consent Decree 

I. L. R. 28 Calc. 667 

— death of — 


See Sale in Execution op Decree — ^In- 
VALID Sales — Death op Decree- 
holder BEPORE Sale 

I L. R. 3 All. 769 

liability of — 

See Execution of Decree— Liabiutt 
FOR Wrosopul Execution. 

3B. L. R A. C. 413 
12 B. L R. 208 note 
L L. R. 3 Bom. 74 


See Limitation Act, 1877, s. 14 (1871, 
8 15; 1859. 8 14). 


DEED. 


Col. 


1. Execution 

2. Attestation 

3. Construction 

4. Proof of Genuineness 
6. Rectification 

6 Cancellation 


3152 
3154 
3357. 
3104. 
3370 
3 570. 


See Benamidar . I. L. R. 35 Calc. 561 
See Document. 
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SHEiD'— omfif. 

attestation of— 

See Evidexce Act, s. 63 

OC.W.N.30B 
L li. n. 18 Alad. 20 
L I.. E. 28 Calc. 222 
3 C.'W. N.228 


construction of — 

See CojrPBOiuSE — CoxsTnocno y. E *t« 
FORcixo. Emrcr or, Axn Settixo 
Aside, Deeds of CojirnosiiSE. 

See Geakt — CoxsTRCcnox of Grasts. 
See Lease — Constbdction. 

' See Mortgage — Possr.ssioM usdbr 

Mobtqaoe . 1. li. lU 25 AlL 287 

See Settlement — Constboction. 


— decision as* to genuineness of— 
See CmL PBOCEDimE Coot, 1882, s. 214 
— OcEsnoN IN Execution OF Decree. 

r L. B, 21 AIL 356 
I. Ia R. 22 Bom. 476 
LL.R-23 Calc. 630 


fiee Registration Act, s. 77 

Ll..IL24Calc.6ee 


See Res Judicata— Matters vt Issue. 

3 A£sd. 120 
12 B. L. B. P. O. 304 
L. B. I. A, Sup. VoL 212 
L li. R, 23 Bom. 636 
I. L. R. 4 AIL 66 
I. L. R- 21 Calc. 430 


effect of- 
fice Onus op Pnoor— Deed, Emct 
AND Operation op. 

I, L. B. 25 Calc. 78 
L. R. 24 I. A. 186 
1 C. W. N. 604 

enforcing or cancelling — 

See Onus of Pboop — Decrees and Deeds 

f Suits to enforce or set aside 

execution of— 

See Husband and Wife 

6 C. W. N. 800 
See Jurisdiction — Causes of Jcbisdic- 
Tios — Cause op Action. 

L Ifc R. 21 Bom. 120 
See PABDANAsniN Women 

L Ii. R. 28 Calc. 646 

of assignment — 

See Debtor and Cbeditoe. 

L Ij. R. 26 Bom. 677 

of gift— 

See Maromzdan law — G ift. 

L L. R, 35 Calc. 271 


of sale— 

See Etidence — Parol EnoEvcE — V ary* 
INO OR CONTRADlCrtNO WRITTEN ISS- 
TRUaiENTS. 

registration of — 

See Reoistiiation Act {III op 1877). 

■ suit to Bot aside— 

See DzciaRATORY Decree, Suit fob— 
Suns concerniso Documents. 

See Decree — Form of Decree — Deeds, 

StriTS TO SET ASIDE. 

See Duress . 7 B. L. R. P. C. 630 

7 Mad. 378 

See LisnT.iTiON Act, 1^77, ?cn. II, Arts. 

91, 92, 03 (1871, Arts. 92, 93) 

.See Onus of Proof — Decrees and 
Deeds, Suits to enforce or set 
aside. 


1. EXECUTION. 

1. Completion of deed of sale— 

n,t^. ... A,? ...... A n.U 


• • ■.» I • 

2. ■ — Proof of execution— Arfmi'wi* 


executed tbe deed, aod said that the mark was not 
bera. Ail the attesting witnesses were dead. A 
witness was caUed who knew the handwriting of 
eoe of the attesting witnesses, and who swore that 
the eignatnre of that witness to the attestation 
clanse of the deed was genuine. Held, on the 
authority of Whttelock v. Muagrove, 2 Cr ifc M. 
511, that the deed was admissible in evidence, 
its execution by O being sufficiently proved. 
Abdulla Pabu t>. Gannibai 

L Ii. R. 11 Bom, 600 

3. Evidence Act (/ 

of 1S72), t 6S — Attesting witness^— Scribe of a 
deed — Transfer of Propertg Act (IV of 18S2). a S9. 
Held, that a deed may be legally proved by the 
evidence of the scribe thereof who has 8i<nied his 
name, but not explicitly, as an attesting witness, 
on the margin, and has been present when the deed 
was executed, iluhammad AH v. Jafar Khan 
All. IT. A’. (1897) 116, followed. Radha Kisiien 
V . Fateh Au Ram . L L. R. 20 AIL 632 


A. ATooi or execution -Ettdenee 

Act (/ of 1872), $ 6S~Transfer of Property Act {IV 
of 1832), «. 59 — Attesting tcitness — Mortgage Writer 
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1. EXECUTION'— cantrf. 

witness to prove the execution of the deed. 
He need not be described in the deed as an attest- 
ing \ntness lladha Kissen v. Fakh All Itam, 
1. L. B. 20 All 532, referred to. Raj Nakaik 
G noSE i\ Abdoti RAnra (lOOi) 6 C. "W. 17.454 

5. Signature — Execution of deed 

— Begi^lfalion — Admission of Signature before 
Begistrar — Denial of execution — Begtskar, jurisdic- 
tion of, to rejjister — Ctrtificole of registration. 
When the executant of a deed admits hb aignaturo 
to the deed before the Registering Officer, but 
denies its execution : Held, that the Registering 
Officer can regard this &s an admission of the 
execution, and has jurisdiction to register the 
deed ; olso, that the Court cannot go behind 
the certiScato in thc«c circumstances. SembU: 
that, where a pereon signs hia name on a 
blank paper, wltn nn emlorscment in his own 
handwriting that “ the mortgage bond or U2I,?50 
on account of Auiidia executed bj' mo Is 
correct,” it shows that he pave authority to 
engross on the paper the deed that is wTitten 
on it, and the dera is therefore valid. Ttri.E v. 
RAuEjsELway Sabai (1901) . 6 C. W. K. 329 

• e. Transfer of Property Act 

(IV of 1882), 8. 69 — Mortgagi-deed signed hg 
the mortgagor alleskd by one vifness and ctMifein- 
tnganoelnoiiltdgmentbgthe Sub-Beg Mrar, whether 
valid — Indian Succession Act (X of 2S6i), s 50 
^ilorlgagt being invalid, whether a money de- 
cree can be made upon the covenant in the bond- 
The requirements of a. 59 of the Transfer of Property 
Act are not satisfied when a mortgage-bomi is tignco 


invaiiu uu lue gtounu mar lue lequueuieuia oi a 
59 of theTransfer of Property Act n ere not satisfied, 
the plaintiQ is cntit!^ to recover, upon the 
covenant, money which the defendant covenanted 
to pay. Topaetjodi Peada r. IIahabali Soara 
I. L. K. 28 Calc. 78 

7. E«uri<y.6o>id at- 

tested by only one witness— Signatures of the Sub- 
Registrar and the identifier on the back of the bond 
tihether sufficient to render mortgage valid, A 
security -bond, by which an interest in specific 
immoveable property has been transferred to I 


by which the iiabitity of a surely wa^s "created 
w as signed by the mortgagor only on the front page, 
and not attested by two witnesses, but on Iho 
back of the bond it contamed the signatures of 


, 1. EX-ECUTIO.\— roneW. 

I the Sub-Registrar and of the identifier, a suit is 
. not maintainable, inasmuch as the bond is not 
1 A valid ono under s. 69 of the Transfer of Property 
j Act Kitijt Gopnl Sircar v. Xogendra Hath JRKer, 
I /. L. B. J1 Cede. 429, distinguished. GiRnmiLi 
! Natr Mitkerjee f. Bejoy Gopal Mokerjee 

X L. R. 28 Calc. 248 
3 C. W. N. 84 

8. — Attestation tf mort- 

gage-bond— ileaning of the icord ” attested 
Evidence Act (/ of 1872), s. 70 — Admission of exe- 
cution Tho attestation required by s. 69 of tho 
Transfer of Property Act is an attestation by 
witnesses of the execution of the document, and 
not of the admission of execution. The word 
** admission ” in a. 70 of the Evidence Act relates 
only to the admission of a party m the course of 
the trial of a suit, and not to the attestation of 
a document by the odmission of the party executing 
it. Otnndra Hath JIukerjee v. Be]oy Gopal Maker- 
iee,I.L.S.2$Ctdc 2/5, followed. AsDUl. KjJim 
V. Saumux . . . I. Ii R. 27 Calc. 190 

9. ' Mortgage-deed 

attested by only one witness, IVbere a mortgage- 
deed was executed, but there was only one attesting 
witness, it was held, not to create any charge on 
the property, because it was a mortgage snthm 

■ a. 69 of the 'Transfer of Property Act, and because 
such a transaction was expressly excluded from 
the operation of s 100 of the Act, and that the 
provisions of s. 69 not having been eompliw with, 
the mortgage could not be proved. Ray Kpram 
B iai V. Sri-sath Roy . .10. W. N. 81 

IQ^ — — Evidenee Act (1 

of 1812), s- 68— Attestation of marksman. The 
attestation of a marksman to a mortgage-bond is a 
sufficient attestation within the meaning of a. 

69 of tho Tr nf.r of Prop rty Act and a. 

6S of the Evidence Act. Pea-n'Krxshxa Tewary 
V Jado Nath Trivzdy . 2 0. W. 17. 603 

2 ATTESTATION. 

L Attesting witness tmable to 

writ© — A’nme urtftea or mark added by anther 
person. Wliere an attesting witness is unable to 
write, and either makes a mark or has his name wvit- 
ten for him in a deed, the style of execution of the 
attestation cannot invalidate the deed Aoroi 
lliSRA V Pullukchabeb Misr^ ^ 

2. Effect of deed on witness 

attostine it— Esfopprf The attesting of a deed 
of conveyance of property made with fall know ^Igo 
of the wnteats of the deed and of the object of 
the signature may convey the right of the person 
Bigoing. SraiATOOLLAH V. Dassse gg 

g Betvrsioner — 

Consent. A reversioner attesting a conveyance by 
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DEED— fOti/cf. 

2. ATTESTATION*— con«. 

Hindu widow cannot impeach the «ile on the 
pround of waste hy such alienation GoraCL 
CnrxDRA SlAXXa r. Go^RMO^EE Da^aKE 

e w. n. 62 

4 . — Eudtnct of au 

ifnt to deed. Where a person executes a dce*I as 
witness with full knowle»lpe of its contents such 
execution may be taken to be e\idenco of hts 
assent to the statements containe^l in the ileed. 
Is’oOEPit r. Khodv Btntsit . 1 Agra 60 

Matadeev Rov r. Jlcasoonox Sivon 

10 Vr. R. 293 

6. — The attestation of 

a deed by a relative does not necessarily import 
hU concurrence. Rajukri DEni r. CoKi'L 
CllA>’DBA CJIOWDBRi 

3 B. L. R. p. c. 67 ; 13 Moo. 1. A. 200 

Ram CnrXDER Poddar v. Hari Das Sen 

I. D R. 9 Calc. 463 

8. “ — ■ Evtdeiiee of con 

eurrenee or eonaent to deed atleiled The true 
rule deducible from the cases of Rcjlalkt Delta %. 
Golvl Chandra Chotedhry, 3 S L R. P. C. S7, 
ilaladten Pay r. J/u«oalua 5in<7A. JO li' R. S93. 
aai Pam Chvnder Poddar \\ Uaridof Sen, I L P 
9 CaJC’ d^3, IS that, though the mere attestation 
o! a deed by a relative does not necessarily import 
concurrence, yet where it is shown by other evidence 
that, when becoming an attesting witness, bo 
must hare fully understood what the transaction 
was, bis attestation may support the inference 
that he was a consenting party The question 
whether attestation of a document should bo 
held to imply assent is a question of fact which 
has to be determined with reference to the cir- 
cumstances of each case CiiujfDER Durr Mjsser r 
Bhacwat Narain . 3 C. W. IT, 207 

— Saif for pos^ea- 

eion — Estoppel In a »>uit for possession, the fact 
of plaintiff having been a subscribing witness to 
a pottah which is set up by the defendant is not 
conclusive against the former Hosseikee 
KBAJ.UM V Tijuy Ball 14 VT. R. 293 

8. — NecesBity of attestatjon— 

J/auru'i pottah Documents of the de«criptw»Q 
of a maurasi pottah arc not requireil tn law to bo 
attested. Grisn Cnv>DER Roy r‘ Bhccwar 
C nuKDER Rov . . 13 191 

9. SufBciency of attestation 

Transfer of Properiy Ac/ (/f of 1SS2), s S9~Atle*- 
fation of ■ , , r 

“allesled’ • 

ffaaor after ■ . ■ ■ . . 

oelnencledgt ' • • . ■ 

was signed • 

witnesses, ' ■ . , 

for the mortgage-debt, it appeared from the evi- 
dence that none of the attesting witnesses had 
actuallv seen tbe execution of the deed by 


DEED — eontd, 

2. ATTESTATION— coneW. 

the mortgagor, but must ha\c nttcstcil merely 
OR tho mortgagor's admission of his signature. 
The lower Courts held that this was not sufficient 
under a. 50 of the Transfer of IVoperty Act (IT of 
1882), and that the mortgage was therefore invalid. 
On appeal to the Ifigh Court : Held, that the 
attestation was sufficient A mortgage-deed is 
attested within the meaning of a. 50 where tho 


Ramji IfAttinnAi r. B»i Parvati ( 1002) 

I. L. R. 27 Bom. 91 

10. Time of attestation — Fw- 

dence AcHl of IS72), ts. 70, 114 — Transfer of Pro- 
peritj Acl{iV of 1SS2), s 59 — ilortgage-deed, proof 
cf — Altcaimg tetiness. \\'here a mortgage-deed, 
on the face of it, show cd that it w as attested by 


his presence, but be was not able to remember srhe- 
ther the mortgagee signed also m the presence of the 
writer, and it appeared that tho WTiter's signaturo 
preened that of tho other witness: Held, that, 
under tbe circumstances, it might fairly be presumed 
that both signed as attesting witnesses after the 
execution of the document by tho defendant. 
That aueh a presumption miy be raised U supported 
by a. 114 of tne Evidence Act Burgoyne t. SAoirfer. 
1 Pol Beet Pep S, relied on JooEBsaA Nath 
M cKnoPADUYA f Nitai Churn BuNnoPAonvA 
(1903) C. W. N. 384 

' 11. Witness writing name of 

j executant — Transfer of Properly Act {IV of 18S2), 
j f. 50 — Mortgage-band, proof of — IRfnesa wrtUngtke 
1 Rome of ezeeviant, icketker aa oftesfing witnesj — 
Praettce — Remand IVhere a lady executed a 
mortgage-deed by putting her finger-mark to the 
same, and a person who saw her put the finger- 
mark wrote her name at her request and tho 
words “by the pen of’’ preceding his name 
written by himself •• Held, thatho was an attest- 
ing witness and the words “ bi' the pen of ’’ 
preceding h«s name were a mere matter o! 
surplusage, and tho document was executed by 
tho lady and could not be regarded as having 
been executed by him on her behalf ‘ ' Attestation” 
means that what is said to be attested happened 
in the presence of tho attesting witnesses. Caso 
where, on objection bemg taken at a late stage that 
a mortgage-bond was not attested, as the law 
required, by two witnesses, the suit, instead of 
being dismissed, was sent back to enable plaintiff 
to adduce further evidence to prove that at least 
two of the persons whoso names appeared on tho 
face of the document were attesting witnesses. 
Dinastoyee Debi r. Box Behaei Kapur (1902) . 

7 C. W. N. 100 

6 o 
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HEED— eonfi. 

3. CONSTRUCmON. 

1. Danger of deciding caeo 

upon a document by construction put on 
another flocument in another suit. The 
danger pointed out oF deciding one case relating 
to a bond by the construction placed in another suit 
OR another and a different bond. Bbaowant 
S iKOH V. Dar\'AO Sinoh . 1. D. H. 11 All. 416 

2. Intention of parties — RhM» 

at time of execution. In construing a document the 
Bituation of the parties and their rights at the time 
of the execution must be looked at. Dino Nath 
Mokerjke V Gopai. CaoNDRA Moosbrjre 

8C.I..R.57 

3. 1 ^ Evidence of I'n- 

tenlion. The intentions of parties in deeds must be 
taken from the words they use, where those words 
are plain. Radha Jebbun IIostofee v, Bissesor 
J losTOQFEE .... 2 Hay 178 

4 In construing 

deeds, where their terras are doubtful, it should 
be ascertaned in nhat manner the terms of the deed 
were understood and acted upon by the parties 
during the years immediately succeeding the grant. 
Shcnker LaUi V. PooBUK MtjtJ. 2 Agra 160 

6. ■ ■ Hative documents— J/eie of 

conHruinij. Natire deeds and contracts ought to 
be construed liberally, regard being had to the real 
meaning of the parties, rather than to the form 
of expression. In this view a person was held to 
be a manager, who was in a deed inaccurately and 
erroneously described as a proprietor or beir. 
Hunooman Pershao Pardee t>. Babooeb Moho- 

RAJ KOORWEREE 

e Moo. I, A. 893 : 18 W. R. 81 note 

6. ■' Deed of sale — Evidence of price 

of land. In construing a deed of sale where 


7. Use of general wordB b 

document — £tmt( on implication. Per Mas 
MOOD, .f.— When general words are used lo a docij 
merit, they must bo understood in a geueral sense 
unless they are accompanied by any exprcssioi 
limiting or restricting their ordinary meaning, o 
unless such limitation or restriction arises froc 
implication. Soeobatan Kuar t 
JlARIPAl. KUAR . . 1. 1,, n. 7 All. 251 

Circumstances attendini 
if parlies after exectUion 

_ ' properly to apply and understand tb 

the eireii* *t be necessary to enquire iuti 

rvnrt was executed , , 

^nrirlnet r./ make such enquiry. Tin 

conduct of the parties after the making of ai 
m.trum«Dt .llord. . ,heir“Lm “ 
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3. CONSTRUCTION— confd 

regard to its effect only where they arc voluntary 
actors in the execution of the conveyance, not 
where it is made against their will by coercion 
of a Civil Court. LooxP Ar.i v Bddrool Huq 
21 W,B. 119 

0. — ; Conatructiou irreconeile- 

ablQ with other documents. If a particular 
construction of a document renders a contract 
evidence by it inoperative, and another construc- 
tion renders it operative and is reconcileable with 
other |iortiona of the documents, the first should 
give way to the second. DnER.iJ Mahtab Coasd 
Bahadoop. c HtTRDBO Narair Sahoo 

18 W, R, 119 

10. “ Sontan”— “ /»«!« ” — Male 

agreemt 

family, • , 

oot mal 

CnARJEE W. SktAMONEE BaOTTACHARJEE 

• 7 W. R. 320 

11. - — - Absolute conveyance— Pro- 
perty %'n posttsiion and expectaney. IVben several 
penoDS join in a conveyance and convey "the 
whole and entire property absolutely,” .they must 
be taken to have exercised every power which they 
possess, and to have parted with their whole 
interest, whether in possession or expectation. 
KisasR Geee V Bosoeet Rov . 14 W. R. 379 

CovenantB as to title and 

quiet possession — Profrefioa oyaiiwf d»j. 

posfasion. In a kobaJaby which certain landed 
property was conveyed, the vendor bound herself 
in the following terms; “If any one objects to 
my sale and gives you any sort of trouble, I will 
arrange it, and if I fail to do so, 1 will restore the 
purchase money ; m default you may realize it 
by an action,” ^FeW, that it was intended to 
provide not only against defect in the power of the 
vendor as a Hindu widow, but against any distur- 
bance of the purchaser, and to protect him against 
dispossession. Bissesscree Debia v. Gobird 
Pebshad Tbwari ... 21 "W. R. 398 

Varied on appeal by decision of Privy Council by 
making more parties liable under the decree. Bis- 
SESSURS DEBVA V. GOBIND Prasad Tewakeb 

Ii. R 3 I. A. 194 ; 26 W. B. 32 
IB, Interest passing to pur- 

chaser— Deed of sale. It was held that the 
words “ the arrears of past years due by asamis ” 
in a deed of sale did not pass to the purchasers 
decrees for arrears of rent held by the vendors. 
Baum Das v. Dwabka Das ' . 7 H’. W, 88 

14, Ikrarnamah, construction 

of— Rentekarge. The defendants' ancestor granted 
to A and B an ikrarnamah in the following terms'— 

" In consideration of R4,952 due by me to you, 
and in Leu thereof, 1 do hereby grant and alienate 
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to A aD<l B out of the whole aod entire profits of tay 
proper share in mouub X the sum of ItCOO per 
annum, in equal proportion, freo from alt incnni* 
Lrsncca, and constitute them part owncra thereof. 
The said A and B shall be at liberty to make joint* 
collection u ith me, and to recciro and enjoy in per* 
petuity nOOO; or upon division and partition of as 
much land as may yield to them RCOO, to make 
separate collection as from their own property. If 
in anyway by sale, etc., tfaeaaid mouzah^atl cease 
to be my property, 1 agree to set apart, upon parti* 
tion and division for A and B, as much land aa 
may yield ROOOin another of (hemou£ahaownc«lby 
me exetusiveiy, and to that alao the same conditions 
as above shall bo applicable.” A applied to have 
his name registerdi aa owner uf a share in the 
mouzah sufScient to yield an income of flSOO per 
annum, lldd, that, under tbo ikararnamab, A had 
only a rent charge on the property. ManounD 
ZaBTB ALtm i’. Cnrjfnra CcuaB 

6 C. I.. B. 440 

15. I4azim. ezpresslo anltto 

catezelufiio alteriua— tn dt«d—Suuto 
rtfomdetJ. The pUmtiff sold to the defendant a 

flaM ~.«1l . «.« .....LI. .* r> 


the amount of the tax on the wcU from the plaiotifl 
for 1871, aa the well stood entered m the Govern* 
ment books in the plaiotiff’a name. The plsintiS 
sued to recover the amount from the defendant 
Held, that, under the deed of sale, the defendant 


should have arisen from a mistake, his only remedy 
was a suit for reforming the deed so as to make 
It in accord with the actual agreement between 
the parties at the time of the sale. Amount and 
value of proof required of the plaintiGf in such 
a suit pointed out, Guiaboai Moitiiar v. 
DAYABnAi CoVABBiuinjAS . 10 Bom. 61 

— — ^ietake in kound&ries In 

deed— /nfmtion ef p^rltet Where by mistake a 
part only of the premises intended to be mortgaged 
IS describ^ m the deed, and would alone pass 
under a bill of sale in execution to the suc^n* 
purchaserr— -BrW, that the Court ought to interfere 
for the rectification of the mstrument, and that, 
regaid being had to the intention and subsequent 
dealings of the agreeing parties, it ought to be 
construed as if it had expressly and fully mortgaged 
and conveyed the entire premises m question. 
rnDDosiosEB Basses v. BwasKAwaTn Biswaft 
25 W. R, S35 

17. “Fasli year”— •* Agricul- 

tural year "—2^.* IF. P. Land Bevenue Act 
{^tX o/ 1^73), t. 3, d. S—IneoTuiefetU clatue. 


B SB D *— con l(f . 

3 CONSTRUCTIOK— confd 

The practice, adopted by patwaris in some part* 
of the North*Western Provinces, of applying the 
term “fasli year” to the “agricultural year” 
aa delineil to Act XIX of 1873, s. 3, cl. 8, is cnone- 
ous, Wiero parties to a deed describe a date 
as being m such and such a “fasli” year, they 
must be taken, in absence of evidence of mutual 
mUtake. to refer to the calendar fasli year. In 
Interpreting a document, a clause which is inconsis- 
tent in any construction thereof with the remaining 
provisions of the document must bo rejected. 
yad Bam v. Amir Singh, IF. A’. AIL {I8S2) 174, 
and Sheobaran Singh v. Biihuhar Dagal Stngh, 
IF.Af. AU. {1892) 23S, rcferrwl. to CtiATAnniUTJ 
r Bwarka pRiSin . I. R. 18 AIL 388 

18. Construction of rezinama 

disposing of estate with words “ naslan 
bad naslan.” In cases decided on the construction 
of documents, in which the expressions mokurari 
’ istemrari, utemrari mokurari, have been considered 
upon the question w'hetber an absolute interest has 
been conferred by such documents, or not, it has 
b^Q taken for certain that, if the words “naslan 
bad naslan ” had been added, an absolute interest 
would have been clearly conferred. Accordingly, 
in construing a razinama between parties dividing 
family estate and expressly declaring that the 
shares should descend “ naslan bad naslan”!— 
Ueld, that the insertion of these words was con* 
elusive in itself : the expressed object of this 
razioama pointing to the same construction, ti's , 
that the estate taken under it was absolute 
TliRm^R Baksb t>. UuA}t Prasbad « 

I. L. R. 14 Calc. 296 
L. R. 14 I. A. 7 

10. Idalikuna — Bentolh charge 

— 3ui{ jar arrears oj maUhtna allowxincf, 8 soM 


reuiiu poMesaiou uimveii ur u> sen ib u> buuie uue 
else, and be is to pay R25 of the Queen’s com to me 



words “as malikana ” in the deed of sale could 
not bo rejected as surplusage ; that they showeil 
an mtention that the payment of tbo R'25 should 


IF. B. 102, Bhoaltt Smgh t. Xeemoo Behoo, 10 

5o2 
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3. CONSTRUCTION— conM. 


3 CONSTRUCTION-conti. 


TI*. H. 302, Ilurmuzi Begum v. Ihrday Narain, 
I. L. R. 5 Calc. 921, Mahomed KaramatMah v. 
Ahdool Majeed, 1 N. IF. 205, Kotddeep Naratn 
Singh r. Goiermnent, 14 Moo. 1, A. 24T, Tuhhi 
Pershad ^ *’ — ^ ^ 

Cale. 1, ■ ■ 

559, sn 
N. W. 

1. Xi. xL <) All. uni. 

20. Debtor and creditor — Ataigns 

menl or apfroprialion of rent till paifment of debt 
— Intcntmi to appropriate rent a» diaUngutshed 
from the lands — (wonej/) — Utufrwdnnry 
mortgage — Eight to tale lahuUata from (enanls and 
make rteoveriea. Where under an instrument a 
debtor aUotted to bi.s creditor his aivaj on account 
of deshpandc hak and mam recoverable from the 


document, mean monevs or isum^ Held, Curtber, 
that the language ot tno instrument ahouc<i a clear 
intention to appropriate rents as distinguisheil 
from the lands tnetnsolves Held, also, that, even 
if the transaction siero regarded as a mortgage, it 
could only be a usufructuary mortgage, which would 
confer no richt to have the property sold. ITan- 
Main Ramcuaxdbs, Desupaxde t> BASAtiAcAn 
Desupasdg . . I. L. R. 16 Bom 172 

21. Construction of documents 

of sale and of agreement for re-sale — Sale. 
Kith right fMcrtcd of re-purchaae scithin a period, 
distinguished from mortgage. A document purporl- 


to the deed that any consideration has pa««etl 
between the parties. Held by Edoe, C.J., and 
TmREU and IvNoi, JJ., that in the absence of 
any evidence external to the «lcc<l itself of the 
intention of the parties, the deed m ijuestion must 
be taken to bo a deed of sale. Per llAHjiOOt), 
J., contra.. The lower AppetJato Court having 
found that uo consideration had passed, the deed 
iDUstbcconsidercdasa deed of gift, though wear, 
ing the appearance of a eatc-deed and, po33e«'<ion 
not having been given, under Slahomcdan law the 
gift was invalid. An'QAn Lal f. Muhammad 
Hdhaim . . . I. D B. 13 All. 400 

23. Deeds releasing future and 

contingent interests— .Ajrcsmmt excluding a 
possilte gueslhn lelu-een the parlies n-i to the effect 
ofuordainnwill.sinderuhichtho/ tool their rights. 
Three brothers, under their father’s will, were 
entitled, each on attaining full age, to the testator’s 
residuary estate in cijiial shares. UTien atf 
had attained full age, two having been minors at 
the Icstator'a death, they cSected a separation of 
Ibcif interests derived from the wi'J, and executed 
to one another instruments of compromise and 
partition containing words relating to possible 
claims wliicb they gavo up One of the two 
younger brothers ’afterwords died, having taken, 
undirtheinllof the other j'ounger one, ell the estate 
of the latter who bad died without issue before bun. 
The eldest then attcmptwl to raise the question 
whether, on the one hand, the brotlicrs ha^l taken 
under their father's will absolute interests, or on 
the other, intcre'ts that were divested, and went 
over to a auriiving brother in the event of death 


Sale-deed or deed of gift — 

Mahomedan law, gift A deed winch purported on 
the face of it to be a deed of sale contained a recital 
that the consideration had been received by the 
vendor and returncil as a gift to the vendee The 
wordsuse<l were — “ Hath • • • nawasi apne ki bai 
katai karKe rar-i-saman tam.im wo kamal wasul 
pakar haksh diya aur hiba kardisa.” The deed 
wa-s Btamp^l as a sale-deed ind was duly 
register^, l,ut no possession waa given under 
It, and there was apparently no evidence exieriul 


24 . Title under a will followed 

"by a family arrangement adding to the 
property devised. The will of a proprietor, 
who died in 18G1, disposed of a zammdari, and of 

one vilfage Within it, os two distinct properties, 

riving the lamindari to the testator's two widows, 
and, on the other hand, giving the village in equal 
shares, in jierpetuity, to the two brothers 
of his junior wife Neither of the two brothers 
took poW«sion of their respective moieties 
on the teatator’a death, and the whole villaee 
WAS trcatftl for some time as part of the 
zamiodari, the profits of it being received by, 
or on behalf of. the widows In 1869 one of the 
.1 V „ son. who Bucceeaerf 


tne sun M me oiaei — 
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satisfaction in lieu of' his moiety. The junior 
idow havin" clie<l, the ecnior got possession of the 
vQlage, alleging that the survinng brother had 
merely boon apiwintcd to act as manager of it on 
behalf of herself and Jier co-wdow. IltU, that 
under the \nll the claimant had been originally 
entitled to one-half of the village including its 
rents, from the testator’s death ; and that to this 
half had been adde<l the other, with title, m ISt»9, 
in pursuance of the transaction in regard to it. 
An order civen by the wkIows in that j’oar making 
over the Milage was not a revocable one ; and the 
interest in the additional half conferred upon tho 
claimant was commensurate with what was already 
his own. No 'vritmg was then necessary to vest 
the other half in him. Such a transaction was 

^ — I I ...< . ,1 iip 

■ VtL- 

1. jj. A. Li Alan. 299 
L. E. 25 I. A. 84 

25. ' ' ■ ■ Trust — Beneficiary— /*ror««) 

Jor forfotare of tnUrett in coae of inaofivncy — 
Iruclvcney and withdrawal of p€lilion in tnaoli'ency. 
By & dcol of settlement executed by tho ylamtifl’e 
father, certain property was conveyed to trustees 
upon trust to recover the income thereof and to 
pay it to the settlor for life, and after bis death to 
his seven eons, in ciiual shares, for the maintenance 
■of them and their respective families The deed 
provided that, in case any beneficiary became 
insolvent, “ or do or suffer anvthuig whereby bis 
share or any part thereof would through his act or 


•ot the family of such persons. In July 1894, the 
lilaintifl, ivho was one of the eons of the settlor, 
bled hu petition in insolvency; but on tho 6fh 
December 1891, he withdrew it. Iltld, that the 
forfeiture clause did not take effect, and that the 
plaintiff wa-s entitled to bo paid by the trustees 
his share of the income of the trust property. 
Hoemcsji Nowroji Davor r DaDsnnoY 
Nowroji Davcr . I. Jj , B. 20 Bom. 310 
, I rT~ Sale^eed with counter- 

deed undextaking to re-transfer land in 
©vent of payments 'being made. In a docn- 
ment dcscrib«i as a snle-deod. plaintiff’s father pro- 
fessed to give, ‘ m absolute sale,’ ’ certain lands lo 
the defendant, inasmuch as be was unable to pay a 
debt owmg by him to the defendant. Oa the 
same day defendant executed a counter-deed m 
which ho referred lo tho said sale-deed and under- 
toot to get the said lands transferred to plaintiff’s 
father in the event of the latter paying the sud 
debt within a certain time, leather with interest 
tiU date of payment : and in that event to cancel 
the said sale-deed and deliver the same to 
plaintiff’s father. The counter-deed further |ro- 


vidcvl the plaintiff’s father should pay the principal 
ami interest of the said debt by instalments, and 
that, in default of payment of any instalment, 


to the sale-dccil, after getting the countcr-deeil 
cancelled. Utid, that on their true construction 
tho documents showed nothing more than an 
intention to secure repayment of the debt ; that 
though the provisions for payment by instalments 
and of the whole amount in default of instalments 
were contained in tho counter-deed signed only by 
the transferee of the land, they were equivalent 
to a covenant by the transferor so to repay, 
because the two documents being parts of one 
transaction, both parties were bound by or could 
take advantage of every stipulation, whether 
containni in one or other of the dccfls, as would 
have been the case if the transaction had been 
cmbodicil in a single document Udd, therefore, 
that the transferee had a right to recover tho debt 
(with interest) from the transferor personally ; 
and that the pron«ion entitlmg the transferee to 
credit the land to himself in default of payment 
could not be construed ss negativing that right. 
Two documents relating to the transfer and 
re-transfer of land which were so connected as to 
constitute one transaction having been executed in 
the year 1882, prior to tho passing of tho IVanafcr of 
Property Act : — 1/tld, that transaction should be 
reg^ed as having been entered into with reference 
to the law as propounded m the course of ^laibas 
decisions commencing in 1658 and referred to ih 
ThumbuMmy 2Iad<Uy v //oriain ^oicfAen, A. Ji. 
21. A 2il.l.L.R. 12Iad /.and that the docu- 
mcnts must bo construed according^. R amayv a v. 
KRismiAirMA . . ,1. E. rt, 23 Idad. 114 

27. Abaeneo of reservation- 

Detd* ofntorigage and gale — Sale eertificafe— Absence 
of words of ticeplion or TMerwition- Where deeds 
of mortgage and sale, and a sale certificate, in 
respect of shares of a saminrfon, contain no words 
of exception or reservation, and are otherwise apt 
for the purpose, they convey all the interest in 
the samiiidart which was possessed by the former 
owners, including profit rentals of bazars built 
on lands not shown to have been eeveted therefrom. 
Asnoan Reza Kiiak v. Mahomed ilEiiDi 
IIossziN Kjian (1003) 

I. L. B, 80 Calc. 658 : L. R, 30 E A. 71 : 

B.c. 7 C. TV. N. 482 


i. A'lvuur (jJKNUINENESS. 


*• . — Mode of proof— Evidence as 

to gimilanly of handwriting. IVhen it becomes 
n«essary to establish the genuineness of a writinc 
the testimony of the rvriter or of some person who' 
saw the japer or signature written u not, as a 
matter of law, the only mode of proof. Evidence 


y 
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4. PROOF OF GENUINEJtESS-eosfd. 

as to the BimilarUy of hand«Tiling is just as good 
in i>oint of admissibility as the testimony of the 
Bubsctibmg witnesses. Grish Chcnder Roy v. 
BmrQWAN CHtnTDtR Roy . . 13 VT, 11.101 

2, — Suspicion — Unrfffisfered detds. 

Deeds, though unregistered (registration not 


See Bhcowan Doss v. HnirsooMAS Persiiad 

Saboo 18 W. R. 184 

3. — Inadequacy of coneidera. 

tlon — Evi«fen-« o/ u’nnt cf gentifneneea »« rfeerf — 
Parti; U'artdn/j d^ed said to iie exretifrd by kttn 
declared a forgery "Where a deed has been proved 
and attested in due form, a Court u not justified, 
without any evidence of its fabrication, infindinc 


4. 1. — . Attestation by Registrar 

and proof by 'witnesses — EWdenre of gtnwnt- 


6 . Registration of deed — Proof 

of genvv\cneia. Registration of a deed does not 
aflect the question of bond fides, nor is a conveywice 
to be considered bond fide simply because there is 
proof of its execution and some statement that 
money was on the occaaion actually paid by the 
vendee into the hands of the vendor m the presence 
of witnesses unacquainted with the circofustancee 
of the parties and the relation they hear to each 
other. Bhoobto Cbusuzb Bubbai. t Naqobee 
Dossia ..... IBW. R.15 
MtrmooRobujm v. Tobaeooddzyk 

15 W. E. 306 

0 . BegtttmUon — 

HegitUred document, proof of rxeevUon of. Mere 
regiatration of a document is not in itself sufficient 
proof of its execution, Kristo Bath Komdoo v. 
Broom, /. L n. ti Calt. 176, 180. dissented 
from Sausiatul Favima oha* Biai BosSAun v. 
Kotlasupqti Kabaui Senob 

I. Ia E. 17 Calc. 803 

I* KdboJiat — Pnntd 

facie jroof of ^ j/enuineneas. A Subordinate Judge 
liaving set aside the decision of a hlunsif on the 
ground, inter olio, that it was improbable that 
the defendant would have executed a kabuliat in 


4. PROOF OF OENUlNENESfi-ranfJ. 

which his rent was euddefily raised to about three 
ftmea the rate at which he had formerly paid, the 


Proof of exteu- 


selves to be, they acfmitted execution of a deed pre- 
sented for registration, yet where the execution of 
a document fs in issue, the circumstanee of its hay. 
ing been registered does not dispense with the neces- 
sity for independent proof of its genidneness. 
FcEAt All V. Bja Bibi CoowenBArw 

7 C. 1a R. 278 


See KKtTANATn TPlLAFAtTCB V. BkASBAYB 
ifoiXAB . . , .6 "WT. R 105 


>, "Validity of transfer— 'Benamf 

franracfioiu. A transfer by registered deed, admit* 
ted to hare been executed, but alleged to have 
b^n henami and merely colourable, was held on 
the evidence to have been valid and effective in 
the aWesce of evidence showing the contrary. 
UllAS PllABHAn V. GANZffASr SOiOB 

Z Z>. R. 16 Calo. 20 
I,.R. 141. A. 137 
_ 0 . . — Deed on two pieces of 

paper of different dates— S«»pi'cion of forgery. 
Where the Judge of first instance doubted tho 
authenticity of a deed, it being written on two pieces 
of stamped paper of different dates i Held, under 
the cireiirostances, not to be a paper deduction. 
KOBALI PeASAIT BIZSSER »• .^X'AMlM'r Ha.)ra 

8 B. Jj. R. 480 : 16 W. R. P, 0. 16 


•jl, Evidence of intention with. 

which documents •were executed to ascer- 
tain their bonfi, ffdee — Proceedings agninsi third 
person. A and B, two undivided flindu brothers. 


recover^ sxidu Bumeiu me jomv piu^.i-.v 

and C. tho plaintiff gave in evidence procecdiags 
taken by A jointly with his brother E in 1856- 


documents, as it w as important to ascertain how A 
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eubsoqucntly demeaned him»clf withreparil to the 
propcrty.hisaharcorinterwtin wliich ho jnirported 
to convey by those documents. GiRDHAn Naoji- 
8Hrr V. Oaktat IIaboba . 11 Bom. 120 

12. Deeds not Intended to 

operote according to their tenor — Nulhly of 
transaction apart from fravd. Documenta, ptincU 
pally a pottah and a kobala, crocutetl betneen a 
Mahomraan pards*nashm lady and ono of her 
relations, purported to repretent, the one a patoi 
lease from her of her lands, end the other a aalo 
of her house and ground from the date of the 
execution. That she recen etl the consideration tras 
not proved, hut had it passed, it would have been 
distributed between the two dcorls, which formed 
part of one and the same transaction. fVom the 
acts of the parties it was established that her intent 
was to deprive her heirs, not herself, and that 
she had no intention to part with the propitty tn 
prattnli, as the deeds represented that she did. 
Etld, that, the latter not being intended to operate 
according to their tenor, the whole transaction waaa 
nulUty. JiBTO NissA r. Asoal Au 

I.D.11. l7Caic.fi37 

18. Deed of sale— Fndenee that 

a deed ii not intended to have the ordinary operation. 
When a conveyance has been duly executed and 


aboulij be a mere sbam, and in order to establish this 
proof, It needs to be shown for what purpose other 
than the ostensible one the deed was executed. 
RaKOA AYYAB V. SbIVIVASA ArVAKOAB 

I. Ii. B. 21 Mad. 68 

lA. Discussion of evidence and 

its effect — Evidence of tcanl of yenuineness tn deed. 
Cas« ia whysh evidence w&a discussed and its 
true effect poioted out, and in which it was held, re> 
versmg a decree of the High Court, that an ikrar* 
namah relied on by the rospondents was fabricated. 
It was connected with other documents already 
found to 1» forgeries, its contents did not dispel 
suspicion, it was not established by creiiible wit- 
nesses, nor supported by evidence of possession 
under it. Coomabi Rodesbwar »• Makboop 

Koer I*. B. 13 L A. 20 

16. Alterations In documents 

—Evidence of teanio/ genuinentee. A person who 
prc'sents a document as einlcnco in an nlterrd and 
suspicious state must explain the existing state of 
the document, unless there is corroborative proof 
strong enough to rebut the presumption which 
arises against an apparent falsifier of evidence. 


DEED— ^oiifd 
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document. Khoob Koomiitb t. JIoonxAttAitr 
SrBon . 1 W. B. P. C. 30 ; 0 Moo. I. A. 1 

16. Production when most 

Ukoly to be challenged— Ettrfence of genuine- 
ness of deed The production of a pottah in tha prc. 
sence of tho party most interested m challenging its 
genuineness is a fact legally of the utmost import, 
aoco in determining its gcouincness. Gcmeb Bis- 
was V. SREEOorAL PAUt CnowonBY 8 W. B. 395 

17. — Failure to raise objection 

to deed in former suit — Evtienee of genuinene^ 
of deeds. BTicie no issuo was raised in former suits 
as regards certain pottabs filed in those suits, tho 
bond fide* of such pottabs cannot be regarded as a 
res judtcala; yet (per Jacesok, /.) where the 
poKahs (about half a century old) w'cre put forward 
in aniti to which the icprcscDtativca of tho present 
htigants were parties and no objection was raised 
then or since, their conduct was held to amount to 


18. Delay in bringing forward 

— Ettdeneeof want of genuineness. Jn dealing with 
documents which purport to have been executed 
many years before they are brought into Court, 
sod of which the fact of execution is denied, 
the Court will not only require credible and satis- 
factory testimony as to the actual making, but will 
look very much at the indications of its having or 
not having been published contemporaneously 
with or soon after its preparation, and will 
regard with strong susplciOD a deed which has 
neither seen the light nor been acted upon until 
after the lapse of many years from tho date it bears. 
RaDHASIADBUB GoSSAIM V. RAnnAOULLOB Gossaik 
2 Xnd. Jur. O. 8 5 
18. — Agreement not brought 

forward in former suit — Ewdence of want of 
genutneness Suit for the recovery of a debt upon 
an agreement which was not brought forward or 


20 . Bapse of time between pro- 

duction and necessity for proving— Ev<- 
Jeneeof lend fides — A(fr/it<sicn, A sued £ in 1841 
to recover poaaeasion oi certain villages in Gujrat. 
B produced a deed purporting to be a conveyance 
by way of mortgage by A’a ancestors of their aii- 
nxteenths share in villages to B's ancestors. A at 
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first denied tho genuineness of the deed, "but the suit 
of 1841 having been withdrawn by consent with a 
view to arbitration, took no steps to have the 
question decided until the deed was again produced 
(from the records of the Court, where it remained 
meanwhile) m the present suit brought in 1859 by A 
against B to recover the game villages. RrM, in 
the absence of evidence to show that the defend- 
ants had by their conduct during tha interval 
admitted that the deed was not genuine, or that 


rebed upon uy mem. sieta, aisu, mat luu iiigu 
Court Bitting in special appeaKwiU not examine tho 
evidence with a view to determine whether such a 
document ho genuine or not ; nor will it consider 
the question whether there is any evidence to 
connect the plaintiffs with the parties to tho deed, 
when the suit appears to have been conducted in the 
Courts below as ii this was a<lmittcd. DcvaJi 
Govan V. GosADBiui GooEOEit 

S Eom. 28 : 2Qd Ed. 27 

21. .. Property after execution 

of deed treated aa vendor’s— Deed o/ tale. 
Where it was showa that for twenty years the plamt* 
iff hadenjoyed tho profits of an estate made over to 
her by her husband for her maintenance, and sub- 
sequently conveyed to her by a deed purporting to 
be a deed of sale in part payment of dower : Iltid. 
that the deed of sale or hibba.bit-awaz was not 
vitiated merely by the fact of the property being 
managed by the lady’s husband or his agents, or 
that in the mutiny it was attached and released as 
her husband’s property, and was subsequently 
recorded in his name. Lado Beoom v Aenrufc 
ali<u Aji£ERooi.Mssa . . 2 Agra 153 

22. Custody of deed — Evidence of 

genuineness of deed — Ancient deed — Possession 
Where a kobala upwards of thirty years old was 
produced from proper custody and offered in evi- 
dence, but rejected by tho lower Appellate Court 
as not genuine, because evidence hod not been 


DEED— -contd. 
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sister, B, who claimed the property through her son, 
V, tho question was whether the plaintiff had 
obtained the property by a valid deed of sale. The 
plaintiff was a pleader, and while a suit was in pro- 
gress in which on behalf of his step-mother and 
another client ho contended that V had no property 
at all in the mouzah, he obtained a conveyance from 
A, whoso sole tflJo was iJcnved from T, wiiich 
coovcyanco nominally made to S T was never 
asserted by tbo plaintiff until seven years later, 
when he commenced the present suit. The evidence 
for tho payment by the plaintiff of the consideration- 
money was so onsitisfactory that the High Court 
summoned him and examined him. Bdd, that it 
was somewhat dangerous to allow the plaintiff, a 


consideration-money was very unsatisfactory and 
at variance with his previous deposition, and that, 
though the mere fneium of his deed was proved, it 
was not a bond fide conveyonce Usdruxooiussa 
Beowu t' Oridharee LitL . 16 W. E. 115 

24. — — Deed fraudulent against 

decree-holder — Deed of sale Held, that the 


i Agra 41 


5. rectifiwtion. 

L Rectification of instrument 

—Specific Belief Act (/ of W7), s. 31. A mort- 
.P, of his debt to 


tbr mortgagee, or 'that there was any mutual 
mistake of the parties as to the amount stated as 
that for which tho secunty was a smt 


. i ' : ■ 

D. R. 14 1. A. 15 


ous to require such proofs and to overlook tho 
^idence of possession under the kobala. AnimD 
CmrUDER PoOSHALEE V. MOOKTA KSSIIEE DbBIA 
21 W. JL 130 

23. Failure to prove payment 

•of oonBideratlon— Crideace of vant of bond 
fides of deed — Purchase by pleader. In a suit to 
trover possession with njesae profits ot property 
eUegM to l^vo been purchased by the plaintiff from 
A where the defendant u was a daughter of A'b 


■ 6. CANCELLATION. 

1 Cancellation of deed for 

f^BUd and collusion — Equitable conditions. Upon 
the cancellation of mstruments of hypothecation 
andealoon proof of fraud and collusion betwMU 
the grantee, who had advanced money, 



( 3371 ) 


DIGEST or CASES. 


( 3372 ) 


DBED — con'J. 

c ,caxci:ll\tion— 

but only of snm^ shown to have bwn paid to the 


2. Ground for cancellation — 

J/(iloBierfan latc—I’lfo lhal the dttd uai tnopfroh're 
ocforain? lo the personal lau. of the jeirties Hell, 


1. If. .ti, !>iu Aiu 4uo 

3. Voluntary tranafor*-UndU6 

Influence — Contract Act {IX of 1S72), s. 16. 
In a transaction between two persona where one 
is so situated as to be under the control and influence 
of the other, the Courts in this country have to 
see that such other does not unduly and unfairly 
exercise that utfluenco and control over such per* 
eon for his own advantage or benefit, or for tho 
advantage or benefit of some relipous obicct in 
which ho is interested, and will call upon him to 
give clear and cogent proof that tho transaction 
complained of was such a one as^the law would 


DEED — fOficW. 

C. CAXCELLflTION— eonefd. 

that tho same had been obtained from him by tho 
CTcrcMo of unduo influence and by means of fraud 


I DEED OP GIFT TTNACCOMPANIED 
I BY DEDIVEIIY OP POSSESSION-. 

I See Trakskr op Pboperty Act, a . 123. 

I I. D, K. 34 Calc. 853 

I DEFAMATION. 

Sc ABaTEMBXT OP SuiT — ArPElLS. 

l.lf. K. 26 Bom. 687 
Sr * tTisBOE— F orsi OP Chsimib — Special 
t'ujES — D efisistion' . 0 Bom. 451 
See CouPLAivT — I^sTrTt^^O!^ OF Com* 
ruiiNT 4XD Necessary Preliwisaries. 

L L. B. lb AIL 39 
I. L. B. 14 Mad. 379 
See f’RisnxAL Procedpbb Code, ss 108, 
342 . . SC.-W. N. 616 

3<e Domces — Suits for Doiao£S» 
Torts 


confined to cases only between nardian and ward, 
attorney and client, father and son, but tbe relief 
thus granted stands upon a general principle, apply- 
ing to all variety of relations in which dominion 
may be exercised by one person over another. The 
plamtifl, who on the death of the widow of bis 
brother became entitled to tbe estate of the deceased, 
found himself resisted in his claim by wealthy rela* 


ill succeeded. While tho litigation for mutatwn 


plaint ill was left as poor as he was when he first came 
into tho defendant's hands. Plaintiff sued for can* 
ccUation of the deed of endowment, on tbe ground 


I 

I 


See JoRisoicTioN or Civil Court — 
Costs Z. L. B. 16 Bom. 699 

See Jurisdiction of Civil Court — 
Caste . . I. L. B. 26 Bom. 174 

See Libeu 

See Ldiitatiov Act, 1877, art 24 fl859, 
s 1, CL. 2) . . 2 Agra 47 

See Malicious Prosecution. 

I.I*.B. 19 Bom- 717 
See Penai. Code, ss 490-502 
^ee Penal Code . 8 C. W. N. 306 

0 C- W. N. 011 
13 C. W. N. 1087 

See Priyileged Communication. 

1 Agra 33 
E Ii. B. 7 Mad 86 
1. L. B. 12 Mad. 374 
I. L. B, 14 Mad, 61 
7 C. W. N. 246 

See Slander. 

See Rigbt op Suit — Witness. 

I.L. B. 10 Mad, 87 
I. Ik B. 10 All. 425 
I.E.IL15 Calc. 264 
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Sk Witness — Cn'n. Cases — Pbitileoes 
OP Witnesses L X>. B. 10 AIL 425 
I. L. R. 10 Mad. 87 
' LL.B.llMad.477 
X L. B. 16 Calc. 264 

suit for. 

Ste SECEETAsr OP State. 

XILB.27 Bom- 189 

S'ee S pecial Appeal — Small CA trsECoincT 
SoiTs — D amages . 4 B. Xi. B. Ap. 69 
12 W. E. 372 

trial de novo. 

Set Cbiminal Peoceditre Code. s. 350 
13 C. W. N. 650 

X Form of defamation — ITfitt^i 

or tpohn defatnalion — Penoi Code, «. d99. The 
Penal Code makes no distinction between written 
and spoken defamation. Qpeen r PtrESOEAM 

Doss 2 W. B. C?r. 36 

Upheld on reriew . . 3 W. B. Cr. 46 

2. Penal Cede, s. 499, 

explanation 4 — Words per se defamatory. Ezplana* 
tion 4 of e. 409 of the Penal Code does not apply 
where the nords used and forming the basis of 
charge, are per ee defamatory; though when the 
meaning of nords spoken or written is doubtful, 
end oidence IS necessary' to determine the effect 
of such words aud nhetbor tbey ore calculated to 
barm a particular person’s reputation, it U possible 
that the principle enunciated in the expfanatioD 
might and would with propriety bo applied. Qoeen 
EmPBESS V. hfcCABTRT . L L. B. 9 All- 420 

3. Defamation of a deceased 

person — 3ui( iy tvnittny member of family of 
deceased — Cause of action— Damage to reputation 
of family of deceased ly reason of defamation of de- 
ceased. A suit for defamation can only be brought 
by the person who has been defamed. The fact that 
the defamatory statement has caused injury toother 
persons doea not entitle them toeue. A suit brought 
by the heir and nearest relation of a deceased person 
for defamatory words spoken of such deceased 


DEFAMA TION— confd. 

6. Imputation on a wife— Suit 

, by husband— In a suit for damages 

for defamation, it appeared that the words com- 
plained of w ere spoken by the defendant to the 
plamtid in the presence of a third party, and were 
to the effect that the plaintiff's wife had committed 
adultery with a pariah and that her children had 
been born to the pariah. Utld, that the suit was 
not snamtainable by the plaintiff. BaAnsiANNA v. 
Baauksisiinasia . . I. L-B, 18 250 

0. Iiiabillty for defamation — 

Failure to prove bond fide charge. The mere failure 
of a complainant in proring a bond fide criminal 
charge does not make him liable to an action for 
damages for defamation. Bbojonath Rov v. 
KisnEN Lail Roy . , .6 W, B. 282 

MohendronatiiJ Dctt v Koiy-ash Chcndeb 
D orr 6 W. B. 245 

7. Malice — Unpntilegei pitlUca- 

lion. The law will infer malice where a statement 
IS deliberately false in fact and injurious to the 
character of another, and the publication is not 
pririleged Peter v Dupoitb , 6 W. B. 92 

8. * Nature of defamation—FrnoI 

Code, *. 499 — “ Publishing”' defamatory matter — 
Ftliny petition in Court. The act of Sling in 


'The criminal law ot tins counir^ iviiu irguu lu uc* 
faroation depends on the construction of s 499 
of the Penal Code, and not on what may be the 
Enibsh law on the same subject. Greent! f. 
Deulkney ... 14 iv. R Cr. 27 

9 . Untrue statement — Penal 

Code, e 499. The accused, an inspector of jiolicB, 
waa sent to enquire if it was true that one Brojo- 
nalh wasa lender ofiUcoits. Hereported that it 
was false, and that the Baniaa of the village were 
trying to get him punished from an ill-feeling. He 
added: “I learnt from private enquiries that 
there is scarcely a woman in the houses of the 
Bnnias who has not passed a night or two with the 
defendant Brojonath.” Commitment of the accu- 
sed for trial for defamation under s. 409 of tho 
Penal Code supported under the circumstances of 
the case. In the matter of the petdion of Rw- 
Kut-ni Sici . . 6B.I.B.Ap.4a 


*» iju.v lui uiiamaiiou can only be tnougnt oy mo 
person actually defamed, if the person is out juns, 
and d not eui juris, then under the provisions of 
the QviJ ftocedure Code, by his guardian or next 
Singh, I. L. R. 

PanwlR, r. Mannar. J. L. S. 
S Mod. Jr5. distmguished. SiMaiyar v. Kristnai- 
M ^ *‘“4 Luchimsey Renoji 

V. Hurhan Rursty, I. L. R 5 R^m. 580, referred 
to Data r. Param Sown X L. R. 11 AIL 104 


10. Expression of suspicion 

— Slander by a railicay guard — De fninimis non 
curat lex. A railway guard, having reason to 

. , . IT l.r- ^ rprtatn 


thrir tickets As a reason for demandmg the pro- 
duction of the plaintiff’s ticket, he said to him in the 
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presence of the other ras«cnRer8, ** I suspect yon arc 
tra\clling wUhaTCTong (or fat«o) ticket,” «hich was 
the defamation complained of. The puard rraa held 
to hare spoken the, above ^vords 6on<f fiJt. Held, 
that the plaintiff nas not entitled to a decree for 
danjaircs. Sotrm Indiav Railway Comyaky r- 
Ramakrisyna . . . I.L. B.13 Mftd, 34 


exercised to protect mutual interests. Tiio privilege 
tias, therefore, complete, and pood faith was to ^ 
presumed, unless express malico could be shown. 
KrsKAtxAL V. Rai CiRJA . I. Ii, K. 24 Ifoia. 13 


IL PrivilcSO — Ptnal Codt, e. 499, 

exetp. JO — Privilege— “ J/oia /TdM.” Die complain* 
ant, a Brahman, who had been put out of caste, 
waa re-admitted by the executive committee of the 
caste after performing expiatory ceremonies. This 
re-admis.sion was not approved of bj the accused, 
who formed a faction of the caste; and they after 
an interval of six months distributee! in the haxar 
to allclas-sea o} the ,piiblie printoi psptrs in which 
the complainant was described as a <fesAi or sinner, 
which signiBcd that he was a pcr« 0 Q unfit to be 
associated With. The accused were charped with 
the offence of defamation They pleaded privilege, 
and it was admitted that they had acted without 
malice. UtU, that the accuse<l ha<{ not acted in 
%t>oA faith, and that the publication was not under 
the circumstances privileged and protected by Penal 
Code, 6. 409, excep 10. and that the acens^ were 
accordingly guilty of defamation. TniAOARATA e. 
EBtSESASASti . . I. D. B. 16 Mad. 214 

12, Privileged communlcatfon— 

Bacommtini'ealion from <<Mle— Breaump/ion o/ bond 
f4t*’ Plaintifi was a Hindu widow of theModh 
W&nia caste Defendant was the head of the caste. 
Be reeefved anonymous letters imputing bad con- 
duct to the plaintiff. He was requested to call a 
caste meeting to consider the matter ; be did so, 
and placed the letters before the meeting, and it 
was then resolved to warn the plaintiff. The 
waining was, however, unheeded. So a second 
meeting was called by the defendant, riainliffsent 
her brother and sister’s husband to the meeting in 
order that they might defend her. But they 
offered no explanation oft her behalf Witnesses 
Were then heard and ten persons selected to d<cid« 
what should be done Defendant was one of those 
ten, and he communicated to the general meeting 
\he decision they had Como to, namely, that the 
plaintiff should be excommunicated. The meeting 
unanimously adopted this decision, and the defend- 
ant announced the decision of the caste to theger 
for him to promulgate. The plaintiff ibereopoD 
sued to recover from the defendant R5,249as dama* 
ges for defamation, ifdd, that the defendant was 
not guilty of defamation lie acted in the matter 
honestly, and as he was bound to act in the mterest 
of the caste, and in discharge of hu duties as leader 

of the caste. Per Raimade, J The defrndant’a 

act was privileged. Defendant was the brad of the 
caste, and the caste men assembled were interested 
in the matter along with the defendau. Anony- 
mous fetters were received and the defendant bad a 
duty to perform. The matter was discussed at a 


13. - _ Good faith — Privilege — Letter 

tmllen bi/ guru outca^ting member of hia emte — 
Penal Code, ». 499 P, tbo guru or spiritual guide 
of the caste to which K belonged, issued a letter 
or ajna patra to A”a felloiv-vilingcrs to tho effect 


lui uLiaiuaiiuii, Hiiu li pii-aiieci lint me statements 
containetl in the letter were priiilcgctl, having 
been made in good fuith and for the public 
good, and that the case came within one of the 
exceptions to a. 409 of the Penal Code. It was 
admitted by K that B had no enmity towards him 
or his woJe, and that it was the custom of the guru 
to settle such matters as those that had arisco ift 
coRtieetion "ith his wife, and it was proved that the 
letter was issuei) aiter B had made an inquiry into 
the truth of the allegation. The lower Court con- 
victed lUid, that the conviction was wrong, it 
being dear that the statements contained In the 
letter had been made in good faith for tho protection 


I were justified by the authority with which B was 
vested as spiritui) bead of tho community, and 
that therefore tbo case came with n the seventh 
exception to s. 499. Basdmati AftuiRAttlirT v. 
BonxAsi Kouta . . I. L. B> 22 Calc. 40 

14. Publiahing order of priest 

esconuD-anicatiDg person from cast©— J*r»- 
vtleged communication ff'he gomashta of a guru or 
priest was convicted of defamation for having pub- 
lished an order of his master excommunicating tho 
complainant from his caste. The letter publishing 
the excommunication was a statement that com* 
plaiDant disobeyed some one and treated bim with 
disrespect. Held, that the letter contained no 
expressions defamatory per ee. If tho person so 
treated was in a position entitling him to demand 
submission, and to make noo-submiasion an offence, 
then that position would render the communica- 
tion privileged ; and if not, then the mere state- 
ment that the complainant did not obey one, whom 
be was not bound to obey, was not a defamatory 
imputation. AsomfMocs . 6 Mad. Ap. 47 

15. Pvbtieiing order 

of pritat excommunicating person from casle—Penal 
Code, ss, SCO, S03, 608~-lnjurg—^Privilege^ 
Unnecessary publication. N having attended a 

I Hindu widow marriage (legalized by Act Xr of 


properly convened meeting, where the ftlsiotiff’s 
near relations weie duly summoned and were in j 
fact present. The occa'ion was lawful and properly , 
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p\aiScation ftora S. S also sent by post a logiatared 


object of divino dhpleasure, and defamation 
Ildd, that the first tao charges aero nnfoimded, 
but that 3, by communicating the sentence of 
excommunication by a registered post-card to N 
was guilty of defamation. (JciEir v. SAKSAna 
I. D. B. e Mad. S81 

16. IlUgal declara- 

tion that one is oulcasted. According to the usage 
of certain Nambudria, a caste enquiry is held u hen a 
Nambudri woman is suspected of adultery, and if 
she 13 found guilty, the and her paramour are pul 
out of caste An enquiry was held into the coniluct 


entitled to recover damages VaLlaoha t> Mamt- 
stTDANAM . . . I. L. B. 12 Mad 495 

17. ■ Publication — Ptnal Cede, •. 

499 — Commumcction of defamatory moMer to cow- 
T-filinant onf£f— “ J/olinj ” Held, by the Full 
Bench (Dothoit, J., dissenting), that the action of 
a person svho sent to a public officer by post in a 


terms of s 499 of the Penal Code. Quef’v-Empbzss 
f Taki HtJSAiif . . I.1j.B, 7 A1L205 

18. - ■ Penal Code (Act 

AZ.V of 1860), ss 499 and SOOSendtng a notsee 
containing defamatory mailer to the comfdainant 
The mere sending a notice to a person, albeit con- 
tauimg matter of a defamatory nature, cannot be 
held to be equivalent to makmg or publishing an 
imputation “intending to harm or hnowing or 
having reason to brfieve that it will harm the 
reputation of the person ” to whom it ts addressed. 
\V nen the accused sent by post a notice to the com- 
certam false imputations, and 


L ±i. B. Id Born. uUb 


DEPAMATION-coidd. 

10. PriiHegt — Penal 

Code, a 409, except. 8 and 10 — Letter written to 
prot^ rel-giona interetU of writer A letter ivritfen 
by a Brahman to the Brahman community of 
the neighbourhood, with a view to obtain their 
deehion on a matter affecting his own religious 
interests and that of the Brahman community, if 
WTiltcn in good faith, falls within exceps 8 and 10 
of a. 499 of the Penal Code. Reg. v. Kashi'iatu 
Bachais Baotji, . . . 8 Bom. Cr. 168 

20 Good faith— Penof Code. 

a. 499, exeep S — Privileged communication— 
Juelifieation — Practice — Cro»f-&rnmi'nofio/i of com- 
fdainant Held, on the evidence in this ca«e m 
which the question was whether a person accused 


of defamation intends to bring evidence to prore the 
truth of the defamatory matter, his advocate should 
cross examine the complainant upon every matter 
upon which evidence is intended to be brought. If 
be does not do so, it is a subject of serious considera- 
tion whether he should subsequently bo allowed to 
tender proof ns to the material incidents of which he 

was not cross-examined QuEEv-EurBEsa n 

Dbitm SiNon . . . I. Ii. B. GAIl. 220 

2L Stalemenf i» 

pleading made in good faith— Penal Cole, a. 500, 
excep (P). A pleader or mooLhtear relying upon 
the statements of his client, and in good faith 


a person who has no such employment, and does not 
act ID Eood faith Queev v. Chrestiev 

. 2 N. W. 473 

22 - Statement made 

by an accused person i*n on application ta a Court— 
SCatemiHt made in good faith for tte protection of 


statement lea wiitun luc mum CAcbpuuij 
of the Indian Penal Code Queen-Empress v. 
Haltns&na Vtlhal,!, L R 17 Bom. 573 •, In re 
Jfagarjt Tnlam}i. 1. L- R. 19 Eonu 340 ; Queen v. 
Pwsoraw Doss, 3 IT. B. Cr. 45 ; 0««ne v. Ddannty, 
J4 IF. R. Cr. 27, and Ahdid Halim v. Tt) Chandar 
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3Itilar}{, /. L. F. 3 vlW. SIS, referred to. Isvtu 
Prasad Sixob Umrio Sixon 

1. 1*. R. 22 AIL 234 

23. Pririlego of counsol or 

pleader — Peftof Code {Ael XLV of ISM), ts. 
499 (ereep. 9) and SOO — /*ro.irc«<i'on fev tetlnu » — 
Conitruction of etalule. A pleader, in addrc^'iing a 
mamlatdar on behalf of hN client, who waa 
charged under s. 133 of the llomhaj* Land 
Revenue Code (Bombay Act V of 1879) with wilfully 
removing boundarv marks commented on aonio of 
the wlnessea for the prosecution, and called them 
loafers. Thereupon one of those witnesses pro- 
secuted the pleader for defamation. Theilagistrato 
held that there mis no justification for the offeneo, 
and convicted the pleader, and sentenced him to pay 
a fine of R15 under a 500 of the Penal Code. Held, 
reversing the conviction and sentence, that in tho 
absence ol express malice (which was not lobe pre- 
sumed) the pleader was protected by excep 0 to 
8. 499 of the Penal Code. Held, also, that, in consi- 
dering whether there was good faith (i e , due care 
and attention), the position of tho person roaViog 
the imputation must be taken into consideration 
In the case of an advocate, where express malice is 
absent, a Court haring due regard to public policy 
would be extremely cautious before depriving him 
of tho protection of excep 9 to s 499 of the Penal 
Code Srmhle . 5 400 of the Penal Code should 
be construed without reference to tho English law 
In re Naqabji TfirsAiMt Z. L. R 19 Bom. 340 

24, Newspaper Ubel— Penof Coifr, 

a SOO— Act XXr of 1867, at. S, 7— Durden 
of proof On the prosecution of the editor of a 
newspaper for defamation under s 300 of the 
Penal Code by publishmg a libel in his paper, an 
attested copy of a declaration made by the editor 
under s. 6 of Act XXV of 1807, to tho effect that 
he was the printer and publisher of the newspaper 
was produced in evidence by the complainant. 
Tl.» --....li I .. .1.- ...... 


the contrary, the declaration was prtnd faeie proof 
^ fiublication by the editor Held, also, that it 


ment of the new?jvip<r during his absence to a com- 
petent iierson Ramssisii I LoRAWsni 

1. 1- R. 0 Mad. 387 

26 . Intention to injure reputa- 

tion— Aft'rnce of actual injury to qood name To 
sustain a charge of defamation, it is not necessarv 
to prove that the complainant actually suffered 
directly or indirectly from the scandalous imputa- 
tion alleged ; it bsuflicient to show that the accused 
intendfsl or knew or had reason to believe that the 


DEFAMATION— confd. 

imputation made by him would harm tho reputation 
of the complainant. Queen* v. TiiAKtm iMss 

0 N. W. 88 

28. Reason to boUovo truth of 

statomonts — Penoi Code, a. 499— Good faith. 
In dealing w ith tho question of good faith, tho proper 
point to bo deckled is not whether tho allegations 


27. Newspaper criticism on 

advertisement — Penal Code, a. 400—Pubhea- 
tion — Liahildy of puhUaher of neteapaper. J/, a 
meslical man and editor of a mcelioal j'ournal pub- 
lishes! monthly, said in such journal of an advertise- 
ment publishefl by II, another medical man, in 
which H solicited the public to subscribe to a 
hospital of which he was the surgeon in charge, 
staling the number of successful operatioos whuih 


with the approval of his brother ofScers servin'* m 
tho same province, and wo have no hesitation in pro- 
nouncing his proceedings in this matter unprofes- 
sional.” Held, that, inasmuch as such Advertise- 
ment had the effect of making such hospital a 
“ public question,” and of submitting It to tho 
“judgment of the public,” and il had expressed 


Rally Doss Hitter, 5 W R Cr 44. Tho publisher 
of a newspaper is responsible for defamatory matter 
published m such paper, whether he knows tho 
contents of such paper or not Empress or IsptA 
V McLeod . . I. E. R 3 AIL 342 

28. Ambiguous expressions— 

Intentiona— Penal Code, a 499— Good faith, c 
was put out of Catte by a panchayat of hw cLstc. 
fellows on the prounil that there was an improper 
intimacy between him and a woman of Ew caste 

CerUin persons, member! of such panchayat circu 


i. ^ fciaiements oyj-ijruig equally to O 
or rach mmai, Such .t.tcment, were d.fam.torr 
mlhra Ih. meanm; o( . 499 ot the Pe„l Co<li 
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purification from S. S also sent by post a registered 
post-card of similar purport to N. In consequence 
of the mterdict of S, N was prevented from per- 
forming vora in the temple, lost the society "of his 
relatives, and was otheru iso damnified. N charged 
S uith crimmai intimidation, intimKiation by 
attempt to induce a belief that by an act of the 
offender the person intimidated u-ill become an 
object of divme displeasure, and defamation 
IlelJ, that the first two charges uero unfounded, 
but that S, by communicating the sentence of 
excommunication by a registered post-card to N 
uas guilty of defamation Sameara 

I. L. E. e Mad. 381 
16. JUfgal decora- 

tion that one ts outcaited According to the usage 
of certain Nambudris, a caste enquiry is held v» hen a 
Nambudii woman la suspcctetl of adultery, and if 
she IS found guilty, she and her paramour are put 
out of caste An enquiry was hehl into the conduct 
of a certain M Oman so suspected , 8hocoDfe«sc<l that 
the plaintiff had had illicit intercourse uitfi her, and 
thereupon they were both declared outeastes, the 
plamtiS not having been cliarged nor having had an 
opportunity to cross-examine the woman or to enter 
on his defence and othenvise to vindicate his 


DEFAMATION— confd. 

19, Priiilege — Penal 

Cade, t 409, txetps. 8 and 10 — Letter tfriWen to 
profat religions inferajfs of unter. A letter ivritten 

a Brahman to the Brahman community of 
the neighbourhood, with a view to obtain their 
decision on a matter affecting his own religious 
interests and that of the Brahman community, if 
written in good faith, falls uithin exceps 8 and 10 
of 8 490 of tho Penal Code. Reg. v. KASniJTATii 
BacnAJf Baovl . . .8 Bom. Cr. 168 

20. Gc^d faith — Penal Code, 

« 499, exeep. 8 — Privileged eominunifalion — 

Jinti/!eation~Practiee — Crott-ezamination of com- 
plainant. Held, on tho evidence in this case in 
which tho question was whether a person accuseil 
of defamation was protected bs the eighth exception 
to 0 499 of the Penal Code, that the accuseil had 
failed to establish that he acted in good faith. 
Abdnl llalim v Tej C/i<i»£fnr Mnlarji, /. L. R. 3 


• • , 1 . ..1.1 Tf 


Dbom Sl^OB . . . 1. ii. K. uA*ii. w 


in making that declaration, the plaintiff was 
entitled to recover damages. Vallabiuv Msdo- 
SVOAEAE . , . I, L. B. 12 Mad 495 

17. . Publication — Penal Code, ». 
499— Communication of defamatonj matter to com- 
platnanl only— “Making” Held, by the Full 
Bench (Dutboit, J., dissenting), that the action of 
a person who sent to a public ollicer by post in a 
closed cover a notice unclw s 421 of tho Civil Pro- 
cedure Code, containing imputations on the charac- 
ter of the recipient, but which was not communi- 
cated by the accused to any third person, was not 
such a making or publishing of the matter com- 

f plamed of as to constitute an offence within tbe 
terms of s. 499 of the Penal Code. Qoefn-Esipkess 
V Taki Husain . . I. L,R. 7 AIL 205 

18. Penal Code (Act 

XLV of 1860), eu 499 and 500— Sending a itotiee 
tontaimng defamatory matter (o the complainant 
Tho mere eendmg a notice to a person, albeit con- 
tammg matter of a defamatory nature, cannot be 
held to be equivalent to making or publishing an 
imputation “ intending to harm or knowing ot 
having reason to bdievo that it will harm the 
reputation of tho person ” to whom it is adtlressed 
\V hen the accused sent by post a notice to tho com- 
plainant, containing certain false imputations, and 
the complainant thereupon prosecuted the accused 

on a charge of - — . . — 

Code ; Held, 

defamation. ■ , . 

KAil . ■ > ', I 


Statement 


pleading made in good faithr^Penal Code, — . 
exeep. (9). A pleader or mookhtear relying upon 
tbe statements of his client, and in good faith jntro- 
, _i.w..i.-~ « .uf^rnntorvaxerment, will 


Statement made 


ns tor ueiama- 
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Mularjt, 1, L. R. 3 *4W SIS, referred to. Ismi 
Prasad Sinok t. Umilio Sivon 

L Ii. R. 22 AIL 234 

23. Privilego of eounsol or 

pleader— renal Code {Aci XLV o] ISCO), m. 
499 {exeep 0} and 500 — rmteention fcy vttnM — 
ConMruetton of statute. A plentJer, in ftddre<%ing a 
mnmUtclar on behalf of his client, who waa 
charged under s. 125 of the Bombay Land 
RerenueCode (Bombay Act V of 1879) with wilfullj* 
removing boundary marks, comment^ on some of 
the witnesses for the prosecution, and called them 
loafers. Thereupon one of those witnc&ses pro* 
secuted the pleader for defamation. Theklagistrato 
held that there was no justiHcation for the offence. 


imputation made by him would harm the reputation 
of the complainant. Qdeex v. TtUKtm Das? 

0 N. W, 80 


— AteaBonio bellovo truth of 

statoments — Penof Cafe, e 499~Good faith. 

* S'”'’ the proper 


27. Newspaper 


criticism 


on 


In the case of an advocate, where express malice is 
absent, a Court having due regartl to public policy 
would be extremely cautious before depriving him 
of the protection of excep. 0 to a. 499 of the Penal 
Code Stmble .* S. 499 of the Penal Code should 
be construed without reference to the English Uwr. 
In re Naoaiui Tbisa^ui I. L. R. 19 Bom. 340 


which II solicited the public to aubscribe’‘to ‘a 
hospital of which he was the surgeon in charec 
stating the number of successful operations which • 

bad bivo ncrfnrmtvl 'pi.a flj— 


24. Newepapep libel— Penof Cafe, 

s SOO—Act XX r of 1S67, ss. S. T^Burden 
of proof On the prosecution of the editor of a 
newspaper for defamation under s. 500 of the 
Penal Code by publishmg a libel m his paper, an 
attested copy of a declaration made by the editor 
under s 6 of Act XXV of 1807, to the effect that 
ne was the printer and publisher of the newspaper 
was producwl in evidence by the complainant 
1 be editor ha\in<T lww.n i 


puuucation. iltld, that, in the absence of prool 
the contrary, the declaration was prtmd facie pi 


peienc person Ronsoiii 1 x>ka'« 4 Da 

I. Ij. B. 9 Mad. 387 


Intention to injure reputa 


r to injure rot 

‘Jood name 


juugmeutoi vtie puDiie,' and M had expressed 
huosoU in good faith, M was within the thu-d and 

Code. Held, also, that Jf came within tho ninth 
exception to that section The sending of a news- 
paper containing defamatory matter by post from 
CalcutU, where it is published, addressed to a 
su^nber at Allahabad, is a publication of such 
defamatory matter at Allahabad. See Oueen v 
Kalbj Dora SIttter, 5 IP. R. Cr. 44. Tho publisher 
of a newspaper is responsible for defamatory matter 
published in such paper, whether he knows the 
contents of such paper or not Eotres? or Iydia 
r McLeod . . I. L. R, 3 AU. 342 

JnlenUona—Penal Code, ^°mS^^)^ailh^'c 
jas put out of caste bj a panchayat of his ciste 
fc Iowa on the proun.l that there was an impro~r 
mtimacy between him and a woman of hLsSl 
C«Uin persons, member, of such panchaj-at eSu 


V “ swiements applyinrr eoualI,r 
«h,„ .he , 45, 
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Edd, that, if such persons were careless enough to 




been protected ; but, inasmuch as they did not eo 
content themselves, but went further and made 
false and uncalled-for statements regarding G, they 
had rightly been held not to have actei! in good 
faith. Emprsss op Ixdia u. RAstaSANn 

1. L. H. 3 AIL 004 

29. - Investigation by police— 

Penal Code (Act XLV of 1S60), t. SOO — Privtltge 
of wtintaa. A statement made m answer to a 
question put by a poIicC'OScer under Criminal 
Procedure Code, a 161, in the course of investigation 
made by him, ia privileged, and cannot be made the 
foundation of a charge of defamation QoBBir 
Empsxss V. Gotino PnxAi I. L. B. 16 Mad. 236 
80. ■ Words used by Judge 

during ease in Court— Prm/rje of 


DEFAMATION— coMfd. 

now charged with defamation and convicted in the 
Resident's Court at Bangalore. On an appeal to 
the High Court ; Ildd, that tho oi casion was not 
privileged ; the words complained of, being a«cd 
maliciously and not in the ordinary course of the 
procecilings, were uttered maliciously; and tho 
conviction was right. Hayes v Cobistian 

I. L. B. 16 Mad, 414 

S3. Statement by witness— 

Pen/d Code, t. 500—Privderje of vntntst. it 8 
was convict^ under a, COO of tho Indian Penal Cola 
of defaming 8 S by making a certain statement 
when under cross-examination as a witness before a 
Court of criminal jurisdiction. Eell, that the con* 
viction was had. Tho statements of witnesses are 
privileged; if false, tho remedy is by indictment for 
perjury and not for defamation Maxjaya p. 
Sbsoa Smrrn . I, D. R. 11 Mad, 477 

84. penal Code (Act 

XLV of I860), a. 500 — Privilege. A witness cannot 
be prosecuted for defamation in respect of state, 
ments made by him when giving evidence in a judi- 
cial proceeding. Queev-Eupbess v. Babaji 

I. L. E. 17 Bom. 137 


Quebs-Empbbss V. Balsbisuba VrrniL 

I. L. E. 17. Bom. 578 


Atyax , . . I. Ij B. 17 Mad. 87 

91. Statements in judicial 

proceeding — Good faiih— Privileged communica- 
tion. The law of defamation which should be 


admittedly referring to the complainant, oeeiirperi t 
“ Has his (the complainant’s) character been 
enquired into t Docs no one remember that this 
very man was sent by the Subordinate Judge of 
Sbolapur to be prosecuted t Are not the proceed- 
io^s instituted by the Subordmate Judge to be 
found on the record 1” Tho Magistrate found 
that it was literally true that the compraiaant bid 
been sent to be prosecuted, but that it^was also true 


regard to facts and circumstances within his know- 
ledge, he might, as an ordinarily reasonable and 

E rudent man, have drawn the conclusions which ho 
as expressed in defamatory language for the pro- 
tection of his own interests, he may fairly bo held 
to have made out his good faith. AnnuL Hakiw v. 
TEJ CtlAlfDAR ilOEABJI . 1. Xi. B. 3 AIL 815 

Statement made by accused 

person in Court not m the ordinary course 
■cr proceedlngs_p<„al Code, s. 109— Privilege 
0 / parti/, A person who was being defended by 
counsel on a criminal charge interfered m the ex- 
amination ol a witness and made a defamatory 
statement with regard to hb character. He was 


od 

i.„- ■ ‘J8 

38. Statements made by persons 

in the course of their evidence as^ wit- 


Justice and were relevant to the issue in tho case 
uad« enquiry • Eeld, that such persons could not 
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be prosecuted for defamation in respect of those 
statements. Woolfcn Bibi v. Jesaiiat SnPlKn 
I. L. R, 27 Calc. 263 

S7. — Dofamatoryatatomontmado 

by a peraon examined in the course of an 
official or departmental inquiry— 

Pnvticge — Qunlifi'^ prhilrge — Crimfnnl Procedure 
Code (1553), 9i. 191 and 197 — Penal Code {XLV o/ 
1S60), ei. 211 and 500 — Falathj charging a person 
tnJA an offence. The complainant was Deputy 
Collector and Grst class Jla^istrate of Bijapur. 
Certain petitions said to emanate from the accused 
were received by Government charging the com. 
plainant with bribery and corruption. Govern* 
ment thereupon ordered Mr. Jtontenth, Collector 
and Magistrate of the district, to enquire into the 
matter. Mr. Monteath enforced the attenJance of 
the accused by writing to the police, tiho brought 
the accused before him. In answer to questions put 


reported the result of his enquiry to Government. 
Government permitted the Deputy Collector to pro* 
secuto the accused, andheaecor'Iingly lodged a com* 
plaint against the accused for defamation under 


trying Magistrate was ui upiniua iiiat tuo oueiive 
fell under b. 211 o^the Bcnat Code. ^He at ^rst 


DEFAMATION— eonti. 

38. Imputation made In good 

faith by a person for tho protection of his 
interest— Pemd Code (Act XLV oj I8G0),s.499, 
excep. H-'Frtvxlegcd eommuniadton. In onlor to 
aubstantiato a decree under tho ninth exception 
to a. 499 of tho Penal Code (Act XLV of 18G0), 
itiSBufficient to show that tho imputation was made 
in good faith and for tho protection of tho interest of 
tho accused. Anyonoin tho transaction of business 


Tho ship was mortgagerl to the Bank of Bengal for 
1150,000. la March 1890, the complainant desired 
to send the vessel to Jeddah with pilgrims and 
freight. For this purpose be entered into an agree* 
ment with S, the agent of tho Bank, to pay 115,000 
to tho Baok as a condition precedent to the vessel 
being allowed by the mortgagees to go on her 
intended voyaga The sum was to bo paid out of 
the freight and passage*mot)ey collected by the 
complainant. Oo the 9th April 1890, on which day 
the vessel sailed, the complainant promised to pay 
the sum to the evening This bo did not do. 
Thereupon S wrote to the comp'amint demanding 
immediate payment of the amount, and also sent 
for him 6ve or six times, but the complainant 
neither called at S'a office nor made the payment. 
Oq the I2tb April S wrote to £, the coraplaioant’s 
partner, as follows “ P (i « , the complainant) has 


tendered the money to tho Bank’s solicitors. 
Thereupon S wrote to B on the 13th April, with- 


examined the accused, the accused was not entitled 


1. oi. it, io aiuiu. oi 


12th April 1890 S was convicted by the Magis- 
trate under s. 500 of the Penal Code and sentenced 
to pay a fine of R20O. Held, reversing the convio* 
tion aod seoteace, that the imputations complained 
of were made m good faith, and for the protection 
of interest of the accused, and therefore fell under 
the ninth exception to s. 499 of tho Penal Code. 
Q(TEEx*EairB£S3 V. St-ATER 1. L, R. 16 Bom. 351 


39. Publication— Pena/ Co* Met 

XLV of I8S0), s SOO—^Pablieation of 
maCorg maUer in a newspaper — ItesponsOjilUv of 
the tdUor^ and proprietor of a ruvrpaper. Jte 


editor and proprietor of a newspaper, srho pnjjt* 
paper contsmmg a defamatory artv'e h one e/'r 
and permits copies of the paper to be br lii 
printer to persons in another city, is ip 

tbeabsence of proof to the contrary, fo^ th* 
tion of the defamatory article in th* fatvy s,-*r 
Qoxxx-EiiynEss v. GiajaanAnaE fUrr-tJK 

I.L.E.KB9=a,2$9 
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40. - - Ptndl Code {Act 

XLY of IS^O), a. 499 — Mode of pulheahon defa- 


is true and made for the public cood, but on con- 
siderin'' the manner of the publication {tg, in a 
newspaper) it may hold that the particular publica- 
tion IS not for the public good, and is therefore not 
privileged. Qutev.Esipress f. Jaxardium 
Da^iodhar DiKsinr . I. L. H. 19 Bom. 703 

41 . — Be-publication of dofnma- 

tory matter already published— PeBal Corfe 
(Act JlrF of ISGO), a. 499 — Di^miaanl of co»»- 
plaint — Criminal Procedure Code (Art X of 18S2), 
s. S03. A complaint was filed, under a 499 of the 

Indian Penal ’* “** n 

and printer o 
alleged to bo 

whom the coi . i 


publication tie lUeieiuie uisiui&seu tue eviupiaiui 
under 8. 203 of the Code of Criminal Procedure 
(Act X of 1882) Held, that the order of dismissal 
was improper. The Penal Code (a 400) makes no 
exception m favour of a second or third publica- 
tion as compared wi b a first. If the complaint is 
properlj Isidin^cspcctof a publication \rhich is 
pnind fccte defamatory, the ^lagistrato is bound 
no take cognizance of the complaint, and deal with 
it according to law. In re Howard 

I, Ii.R. 12 Bom. 167 

42. Subject of defamation — 

Penal Code [Act XLV of J860}, as SOO and SOI— 
Construction of defamatory poem — Opinion of ex- 
— Weight to he <i/foe7icd to by fury — Intention. 
Inaprosecutionforlibel under 6 600 of the Indian 
Penal Code, where the subject-matter of the 
defamation was contained in a poem pubfishcd 
m a newspaper, and purporting to be a contribu- 
tion, the accused, who iras the editor, printer, 
and publisher of the newspaper, refused to 
give up the name of hU correspondent, and 
took the plea that the poem was a satire on 
iillro pnristj, and did not refer to any indi- 
vidual, and that some of the stanzas contain^ in the 
poem would be inconsistent, if the poem were read as 
referring to an individual, and that, therefore, the 
construction for which the prosecution contended 
vvould mvolvc illogicalit lev, and in support of his plea 


DEFAMATION-conW, 
the prosecution. That it was not necessary that 
the whole world should read it as a Jibcl, but the 
question was whether tho«o who knew (he parties 
by putting B reasonable construction on the poem, 
would consider it to refer to the complainant. 
That the opinion of experts w-as not binding on the 
jury, for it is with the jury, and not with those 
nitnessK, that the determination of the case rested. 


must sec whether the natural result of the act'was 
not to harm the reputation of the persons attaekeil. 
Eutrkss V. Kau PnAsax^fA Karvabisiiajiad 

1 a W. N. 465 

43. — Justification— Express malice 

— Etidenet of complainant Antmy previouJily acted 
03 alleged in the libel — Penal Code [Act XLV of 
1860), a. 499. In a prosecution for defamation 
under a. 500 of the Penal Code, the alleged libel 
accused the complainant, w ho w as a judicial ofljeer, 
of (t) having, upon a fartieuisr oeeasion, eseil 
abusive language to certain respectable native hti- 


manner. aiiiaiauei aicubaiiuii viuav,uiibMiui.u,ii .. 
postscript The complaint filed by the complainant 
m the court of the committing Magistrate, and the 
charge sheet in which the Magistrate committed 
tho defendant for tnvl, eovered the whole of the 
document comploiaeil of except the postscript. 

• 4* ■ > .V A- .... .I.A .W»n.trinf r\I»sded nnl, 


defendant was said to have injured, and, secondly, 
because it must be gathered from tho document 
complained of as a whole whether it showeil a ma'i- 
cionsmtentionornot Laidmanv.Hearsev 

I. Ji. E. 7 All 606 

44. Malice, want of— Penal Code. 

a 499 excep 9 — Good faith— Tampering icitk 

^ .1 rrl.. .a«A nrsil watCh- 

During 
led the 
" tam- 
, lat the 

complaioant might be made to sit m mo Court. 
Accordingly the Subordinate Judge directed the 
compfsinaut to sit in the Court. The complainant 
thereupon lodged a complamt against the accused 
before a First Class Slagistrate. charging tho accused 
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'frilli hiving him. Tl^c Mftgi'ttito coti- 

victMl the accusc<l of the offence, and jnflictwl upon 
him a fine of R25, or, in default, fcntenewl him to 
onemonth’s simple impri'onmcnt. Tho accu«cd 
made an appheatton to the Sc>«]ona Juditc at Tliana 
to call for the record of his case and if ho thou^rht 
proper to make a referenee to the High Churt. llio 
Sessions Judge, having called for the tcconl and 
examined it, nas of opinion that, as no malico or 
bad faith appcarcfl on tho part of the accuwl in 
making the imputation, the case of the accuvnl fell 
vithin Picep. 9 of s. 499 of tho I’enal Code, and that 
(he aecTisw had committeii no offence. Ifo 
accordingly referred the ca*e, under 433 of the 
Criminal Procedure Code (Act X of 1882), to tho 
High Court. Ihld, that tho Ticm of the Sessions | 
Judge vaa correct The-conn‘etion and sentence ; 
srere aecordinglj’ set aside. Qceex-Emphess v , 
PcBSBOTAil Kat a I L. B. 0 BotD. 269 ‘ 

45. - Onus probandl— /let A'I7// 

of 3S62, t. 27— Good faith. S. 27 of Act XYill of 
1862 required proof of the existence of the eircum- 
etances relied on as a defence, before gooil faith 
cou'd be presumed m a case of defamation The 
onus of proving good faith on the person making 


46. — y?ert«onaW« and 

yrdable cause— j/ebrs. that, in cases of | 


person making the statement Altap IIosseim v. 
Tasukdook Hosseib . . . 2 Agra 87 

^7. Sait for d<fama’ 

Uon — Pofiee offictr't report — If'ordt tpolen «n 
judicial prot.(edtng A suit for damages for defa- 
mation of character is cognizable by a Civil Court, 
even though the m ords on w hicli the suit is founded 
were spoken m a judicial proceeding- In such a 
suit a police officer's report may be cvidcoeo that the 

words •nrxl— I . _ . r . 


lil.MiUu A-UU-SOEn tacCKERBCTTV p. SURBO 
Hokhya Dabia . . . _ liw. n.634 

d8. — — _ Endetiee of faUt-- 

TIMS of charge.^ In a suit for damages fi>r defama. 


Koohdoo r. Ko\LASn KASti>xe Dossmt*** 

12 372 

49. - — AtiBwers to Police ofScer 

— Artion for ^magt—Intfitigation—roliee offetr 
— tt iin»s(s — pTifileys. Ko action for damages lies 
VOL. ir. 


I DEPAirATION-<on(<f. 

I again-st a person for what ho states in answer to 


jAOOAXSAtn Bass (1901) 

I. L. B. 28 Oolc. 784 i B.c. 6 O. W. K. 804 
60. — — - Charge — Publication — ^fallC€, 

omtsiton to apologue no jiroof of — Penal Code (/Jet 
XLV of 1S60], Si 490 and 500— Criminal Procedure 
C^e(/ie( V of 180S),s. 222, IVhcro an accu«cd per- 
son was convicted of defamation under a, 600 of tho 
Penal Code upon a charge which set out that tho 
defamation was committed on or about the 12th 
day of April, and afterwards, by describing tho 
complainant as a Bnthial Eania : Held, that the 
charge was not a proper charge, inasmuch as it did 
rot set forth the particular occasions on which the 
defamation was said to have been committc«f, *r> ns 


u'uii lAccipi- Aujuiu, jii iiuiciiiiti wusuuaciiucd by iiio 
designation of Bnthal Bania . IJtld, that tho 
delivery of such a receipt was not a publication Buoh 
as noufdrcndertbe accused liabloto^unishmcnt for 


I « • ■ . » 'i . 

61. - — Imputation on a 'wife— Cri- 

miNal Procedure Code {Act P of 180S), s. 4 (A). Chap. 
Xy.PfirtB.ss W.JOS.JOO. lOS. 190, and a. 345 
—Penal Code (Act XLV of 1860). a. 400, Expl. 
I- — Defimalion of ictfe — Complaint by hiwbantf— 
Aggrieied party Held by the Full Bench (Ranade 
J , dissenting), that, under tho provisions of tho 
CriiDinal IVoceilure Code (Act V of 18DS), a husband 
13 entitled to be complainant uhere the alleged 
offence la defamation, imputing unchastity to his 
wife. ClIBOTALAI. LAU.CBHA( f NATRtnllAI Be- 
CHAR (1909) . . . I. Ii. B. 25Bom. 151 

62. Municipal officers— /ndKin 

Penal Code (Act XLV of 18G0), e. 500— Criminal 
Procedure Code (Ac( V of ISOS), a. 19S — Peraon e^- 


assumed to be defamatory. These related to tho 
conduct of certam subordinate officers of the Madras 
Slunicipid Commission. A complaint was lodgol by 
the President of the Commission ia respect of tho 
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officer'^, hU conduct and administration had bean 
impunged by the articles. Held, that, assuming for 
the purposes of the question under consideration 
that the statements complamed of were defamatory 
of the subordinate odicers of the iMuntcipal Health 
Department, they were not defamatory of the 
complainant ; and that the complainant was not a 
“ person aggrieved ” within the mcanin:? of a. lOS 
of the Code of Criminal Procedure. BBaucnaair 
V. Moohe (1902) . . 1. D. R. 28 Mad. 43 

53. Proof necessary in charge 

of defamation — Penil Code {AH -YLT ot 1800), 
ss 490, 500. To constitute the offence of defaina* 
tion, as defined in s 490 of the Pena) Code, it 
is not necessary that the evidence should show 
that the eomplamant has been iniurioasly aSect. 
ed by such alleged defamation The law re- 
quires merely that there should bean intent that 
the person srho makes orpubhshes any imputa- 
tion should do so mtonJmg to harm, or koowm 5 
or having reason to believe that such imputation 
will harm, the reputation of such person (JoBi'iDa 
Pebsiud Pandey V GanTB fl900) 

I. L. E. 28 Gale. 63 1 8.c. 6 0. "W N. 810 

54. .. Statement inple&dinss— Pe- 
nal Cods (Act Z£Fc/i<$50),sr 499, 500-^talein‘nt 
made tn a plainl^PUfiiinys, alattnitnt of partita in, 
whether privUegei—Partie* and wilneam, die- 
(inehoa (efireen sMemtnla made hv- Statemeats 
made by parties to the emt in the pba liogi are not 
privileged, and a charge for defamation is maintain- 
able m respect of them Anrjodn Rtm Shaha v 
Nemat Chand Shaha, I L R 23 Cnle. $67, foUowe J. 
Nnthjt Mu'rshva' v Lalbhat Rnvtdtl, t L R 14 
Bom 97, diasontal from Kati Nata Gcpta r 
GoBrauA CflavoBA Base (1900) 

B. C. W. N. 203 

65. True statements— P«»7fCoi« 

{Act XLV of 1360), ei 499, 500 — True etatement that 
complainant had been conviclrd of theft ani eent to 
jail — ConiicUon — Validity. An accused, who was 


DEFAMATION— conld. 

examination to injure the reputation of anofher, 
commits an offence punishable under 8. 600 of the 
Penal Code. Moh^r Sheikh v. Queen Empr&u, I. 
L. It. 21 Cnie. 392, followed. Wool/un Sibi v. 
Jtaarat Sheikh, I. L. R. 27 Calc. 262, discussed. 
Haidar Ali v. Abbu 3Iia (1906) 

I. L R. 32 Calc 766 
8 c. 9 C. W. N. 071 

S7. Statement made to protect 

one’s interests— Penal Code (ActXLVof 1360), 
e. 499, Excep. (9), tlf. (fl)— Sfile'nenl as io m-/ 
ftren'e — Bond /!iIei~Spe‘ial d-imige-~Civil ac- 
Oon, proper remedy by, ‘K, a ere liter of J, of the 
I HrmofiT. S- & Co, found hU claims against J 
I resHted, until ho sued and got decree against him. 
K came to know that V, a meraberof./’s firm, had 


pcrsuuj, wuu UAU ueiiiiigs iviiu uie uiiu lu o. o. 


icing to collect the outstandings anl defeat 
the creditors-’’ OO That the other members were 
not entitled to collect the outstanlings an! avere 
not m a position to give an eSectual discharge 
to persons making payments, (lii) That K was 
taking ateps to hive all the other msobers declared 
insolvent. It is found that the firm of J- 8 & Co., 
was without capital, ani that subsequently to 
witing the letter K did file a petition of insol- 
vency against the other members of the firm, though 


WM to defeat era Tito’s wis ‘merely of 


cation of the result of proceedings m a Court of 
Justioe SISOARAJO NAOABSUSnA’VASt (1902) 

I. D R. 28 SXad. 481 

— — Voluntary statemsnt by 

Witness — Pnviteye of wlntat^Maliee — Fidse 
evidence^Pennl Code {Act XIV of 1360), s 500^ 
Evident Act {/ of 1S72), a 132 A witness 
svuf) being actuated by malicious motives 
makes a voluntary and irrelevant statement not 
elicited by any question put to him while under 


reason of mjury ma'ictoi on complamant's busmosa 
by ‘specific allegations made with respect to that 
business) can more properly be dealt with m the 
Civil than in the Criminal Court. 

V JoSAS HadJee Ssbdicx (X99o) 9 C. VT. N, 195 

53 Hindu widow— Complaint 

bybrother—” Person * 

— Crimiaa! Procsiare Cots (Act V of *• 

193. Where the allege 1 ofienoe was dsfama- 
tioa imputing unehastitv to a Hindu widow: 
Hdi, that her brother, with whom she wisrosulin 
afvhtttim- wvs a “ nerson aggrieved by such 
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68. Anawers to questions pOt 

Tjy Court— ^*0 prosecution lici for, in respect of 
aTisuxrs given a porig to gueetioni asXcd Vy 
Court. It h contrary to jiublio policy Hint s 
person l)ound to state the truth in answer to 
questions put to him by a Court shootd bo li%Uo 
to bo prosecuted for defamation in respect of 
ans^vers so giAcn, though untrue and notgistnin 
•good faith, ilanfaija v. £eshn ShetU, I. L. li. It 
Mad 477, folloi\ed. •“ ALRtJA NaIdu, / n lAe riwWfr 
0 / (1900) •. . . I, L. 11.30 Mad. 222 

60. : 1- Express mallco— renal Ctxfe 

{Act XLr of lS00),'t. 600~^Privilegcd eommunica* 
tion — Bond ‘ fides-^oeial pcKiition of accused to 
be eonsidend^JIallce ^ Where the accused told 
bis friend E and Eubsequcntly at tho instance 
of E wrote to the aupcrior ofiiccr of the com 
plainant to the effect that the complainant and 
the wife of E had been seen behaving on a 
certain night in ^such a m.anncr and under such 
circumstances as to render unavoidable the 
conclusion that acts of impropriety took place 
between them, and it uws found that tho 
accused honestly bclioved in tho truth of tho 
statements: Eeld, that tho accused could not 
bo convicted of an offsneo under e. 600, Indian 
Fenal Code, unless express malice iraa prov^ by tho 
prosecution. That though a person in a higher 
social position than the accused, would have pro. 
bably acted differently under tho circumstances, 
it did nof follow that the accused was therefore 
actuated by nalico m acting as he did OnsMT p 
Emcebob (1900) , . 11 C. W. N. 380 

61. Pair eotoment— Jftdion Tenal 

Cods {Act XLV of 1S60), s. 490, Exceptions 3, C, 
ffj ss 52, 600 — Comment— Bight of fair comment 
—Comment should le suggested bg and confined to 
the uorL under review — Good faith, leslt of — Malice, 
interpretation of the term Tho srord " malice ” 
in tho legal use of that term is not limited to 
hostility of feeling, but by virtue of its etymolo- 
gical origin, extends to any state of the Riind which 
u urong or faulty (whether evidenced iR action by 
excess or defect) such as would be uniusliliablo in 
the circumstances and incompatible w ith thoroughly 
innocent intentions. It is not necessary that such 
impTopriety of feeling should in all cases be cstab- 
lished by’ endence extrinsic to the coBimcnt which 
is the subject of the complaint For whether fair 
comment is to be regarded as falling under a branch 
oMho law of pniilege or not, it cannot excu«c an 
injury arismg, not from the mere act of criticism 

, .but from a state of mind m the critic which is in 
itself hnJostiSable and the excuse mav bo so 
forfeited either by reason of an evil intent in him, 
or by reason of mere recklewnos m making an 
unwarrantable assertion. For then the comment 
would not be fair comment at all. Apart from 
• • extrinsic evidence of malice, protection must be 
^thheld even from whsl yniipotts to bo criticism, il 
it states as a fact to bo inJcrrevI from the I>ook 
enticisod an imputation for which the book itself 
eontains absolutely’ no foundation whatever. The 
VOL. II. 
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right of fair comment involves two essentials, first 
that tho imputation should bo comment on tho work 
criticisod, and second that it should bo "fair*’— 


Iibility but duo caro and attention. But how far 
eiconcQua actions or statements are to bo imputed 


bo expected that tho honest conclusions of a calm 
and philosophical mind may differ very largely 
from the honest conclusions of a person excited by 
sectanxn zeal and untrnmed to habits of precise 
rcaranmg. At the same time it must be borne in 
mutd that good faith in the formation or expression 
of an opinion, can afford no protection to an impu- 
tation which does not purport to be based on that 
which is the legitimate subject of publio comment. 
Tho obfect of Exception G to s 499 of the Indian 
Penal Code (Act XLV of I8(>0) is that the public 
should he aided by comment in its judgment of 
the public performance submitted to its j'udgment 
Comment otbennse defamatory is justified on this 


made by a critic without reference, express or 
implied, to tho work under criticism, if in terms so 
general as to be capable of conveying an unfavour* 
able impression cl him apart from i^at appears In 
bis work, cannot be justified by tho cntio on tho 
ground that his mtention ivas to liaso his imputation 
solely on the work reviewed, and that ho had in 
his mmd passages therein supporting tho imputa- 
tion The responsibility of the cntie is to bo 
gauged by the effect which his comment is 
calculated to produce, and not by what ho says 
was his intention It is not enough that ho should 
intend to form his opinion on tho work before him : 
be IS also bound lo the words ol tho exceptions to 
express bis opinion with due care and caution, and 
to give the public no ground tor supposing that he 
IS apeakiog of anything but the performance sub- 
mitted to Its judgment. Euperob r Abdool 
Wadood (1007) . . 1. D. E. 31 Bom. 283 

62. Witness, statement by— Pmaf 

Code (Act XLV of UBO), s 499— Indian Evid. 
cnee Act, es 105 and 132— How far witness 
protected when giving evidence. If a witness whilst 
giving evidence makes a statement concerning 
any person which amount to defamation, he 
may be prosecuted under s. 499 of the Indian 
Penal Code m re«pcct of such statement, and 
it lies upon bun to show that the statement 
which he has made falls within ono or other of 
the exceptions to a. 499 of the Code or that he 
13 protected from prosecution by the ptovieo to 
a. liiof the IndiiQ Evidence Act, 1872 So held 
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y. 

Mv 

A. G 107 ; Norendra Nath Sinar t. Kamal- 
6a«in» Dost, L. E. 23 1. A. 18 / ▼. Cana- 


Woolfun Eiht V. Jcaarath ShciUi, J. L. R 27 Cole. 


Bom 573; Inrt NagarpTrilarn)*,!. L E.lPBom. 
310 ; Argada Earn Sttahn v, Ntviai Chand Shaha, 
I.L E, 23 Calc. SC7 ; Abdul Hakxm y. 2'<i Chandra 
Mvltrjt, 2 L E. 3 Alt 815 f Bank of England r. 
Yagliano Brothers, [1597] C 107 ; an<l Norendra 
Noth Sirear v. J)av, L. E. 23 1. A. IS, 

lefcired to by J. Per nrciURDS, J.— A 

f rosecution for defatnation under n. 499 of the 
ndian Penal Code wdi not lie against a vitncss 
in reipcet of any statement made by him in the 
course of giTing CMdence, even if such statement 
may not be relerant to tho matter under inquiry. 
Baboo GuJivesh Butt Singh v. Mugneeram Choic- 
dhry, 11 B L E. 321, folloned. Dauhna v. Lord 
EoUby, L. B. 7 U L. 744; Abdul Halim v. Tej 
Chandra Mukerii, 1. L R. 3 All S15; and Ituri 
Praaad Stngh x. Vmrao Singh, J. L. E. 22 AIL 234, 
referred to Ejipeeoti t>. Gakoa Prasad (I9C^ 

I. L. E. 29^A1L 685 

63. Suit by busbaud — Damages 

for loss of reputaUm caused by defaming a mfe 
— Suit for slander brought by a husband tchetker 
Tnrtj'nlainolfc — Special damages — Cause of ccfion. 
A instituted a suit against D for defamation. 
The ivords used alleged unchastity on the part 
of A’e uife. A alleged (a) special damage, (h) 
that tho uorcls Mere defamatory in themsclTes, (c) 
that he himself Mas defamed and was Umefore 
entitled to sue. Held, that the words used 
defamed A as well as hia wife and therefore A 
could maintain an action. Held, further, that 
the words used by £ Mere defamatory in them, 
selves and did not amount to mere verbal abuse 
that therefore A Mas entitled to damages 
special damage Girtsh Chunder 


aiao, iiiai tue cause of 
mofussil the suit was m 


action having arisen in the 
ot governed by the rule latd 


down in Bhoom Moni Dossi v. Natohar BisuaSr 
J. L. E. 28 Calc. 452. ScKKAX Teli v Bipad 
Teh (190G) . . . I. L. E. 34 Calc. 48 

64. Pleader, privilege oS— Im- 

proper questions in eross-ezamlnalton based on trrong 
inference from defectne memory — Privilege — Good 
faith — Absence of express malice — Penal Code (Acl 
XLV of 1860) ss 52 and 409, Exception (9). A 
pleader acting upon hU ’omti recollection of tho 
evidence given by a uitness t«o years before, 
in another ca«e in which he M-as a pleader, but 
drawing a wrong infererce therefrom that the 
witness had been disbelieved by a particular 
Court, and had admitted to having been so 
disbelieved, and puttmg questions to him convey- 
ing such an imputation, after being warned that 
his impre«sion was wrong, cannot, m tho absence 
of actual mabee, be convicted of defamation. 
A pleader, especially in the mofussi], where 
instroctioRS arc very commonly macenrafe and 
misleading, is as much justified in acting on his 
own recollection as on specific instructions, and 
the fact that be has drawn a svTong inference 
docs not, ID the absence of actual malice, dcprii c 
him of the protection of the ninth cTception 
to a. 499 of the Penal Code. When a pleader is 
charged with defamation, in respect of words 
spoken or written, while performing bis duty as a 
pleader, the Court ought to presume good faith 
and not hold him criminally liable, unle^ there is 
satisfactory evidence of actual malice and unless 
there IS cogent proof that unfair advantage was 
taken of his posilion as a pleader for an indirect 
purpose. In re Nagarli Trilam}!,!. L. E. 19 Bom. 
340, and Emperor v. Purshottamdas Eanchhoddas, 
9 Bom. L E 1287, followed Upskdra Nath 
Bacchi I Emperor (1909) 1. L. E, 36 Calo. 875 

DEFAULT. 

See Appeai. . I* I*. E. 31 Calc. 207 
Set Dissiissai. for Depaci.t. 

See Execution . . 12 C. "W. N. 3 

See Mortoage . 1. 1». E. 31 Calc. 83 

,Sea WAIVER . . 8.C.-W.N.e6 

in payment of mstalmentn— 

See Waistie • !• I*. R. 38 Calc. 394 


defaulter. 


See Sale for Aese-ars op Rest— 
Defaulters 

See Sale for Arrears of r.EVESCE— 
DEPosnr to „ Mad. S47 
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DEFEASANCE. 

See Hixdp L w I. L. R, 33 Gale, 1306 
DEFENCE WITNESSES. 

limitation of time for examination 

of— 

5ce SEcrBiTv for Good Beuaviocb. 

I. li. R. 35 Calc. 243 

DEFENDANT. 

See Beyott Terincv Act (VIII or 1S35). 

13C.W.N.8 
See CoxTRiBCTiox. Spit roR. 

1. L. R. 31 Calc. 643 

See Defendants. 

See Letteiis Patent, Ilicii Comt, cl. 13. 

I. D. R, 24 Calc. 100 
See LlMiTiTioN Act, 1S77, s. 3 

1. D. R. 16 Bom. 107 

See PuiTIES — .\DDlNO PtRTJES TO SoiTS 

— Defendants. 

See Papties — Stbimno off Parties — 
Defendants. 

See P.\RTlfcS — SCBSTJTCTION OP P\RTILS 
— Defendants 

See Plaint — Form and Contents op 
PL.UNT — DEFE^OA^^S. 

See Practice — Ciml Cases— Opcnino 
Case fob Defendant. 
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I - out Of jurisdiction. 

See Foreiox Cocrt. JCDO'irNT or. 

I. L. R. 20 Mnel. 112 
S«Letters Patent, Hioii Cocrt, cl. 1 ". 

I. Ii. R, 20 Bom. 707 
See Small C.acse Cocrt, Mofcnsil— 
' JVRiSDicnos — O everal Casts. 

I r.L. 11.21 Bom. 121 

I right of, to appear whoro sum. 

j mons not sorrod. 

See l\’iTiiDn.AAV.AL or Spit. 

I. ii. R. 15 Bom, 100 

I - - time for apposranco of, oxton. 
Sion of— 

See Negotiable Instkcments Spmmary 
Procedure o.v 1 Ind. Jur. N. S. 306 
3 B. L. It. O. C. 83 
D B. L. R. 441 

' See pRAciicE— C ivil Cases— Leave to 

SUE or deflnd I. L. R. 3 Calc. 630 

See ilrs Judicata Partifs— CO'Depe.t. 

DANT8 

DEPENDANTS. 

Se* Defendixt 


See Res Judicata— Parties — Co-dbfen* 

DANTS. 

conduct of— 

See Costs — Special Cases — Defendants. 
See Costs — Special Cases — Litioation 
unnecessaby. I. L. R. 21 Cale. 680 
death of— 

See ATTACIIMEST — ATTAaiME'T BCrORB 
Judqmevt . I. L. R. 17 Mad. 144 
5ce Abatement of Suit 

I. D. R. 35 AIL 206 
See CiML Procedure Code, 1882, b 108 
I. D. R. 80 Calc. 33 
See Legal Representatia e. 

I. Jj. R. 36 Calc. 418 
See JIaliciuus Pro'iEcution. 

, I. Ii. R. 20 Mad. 408 

See Parties — Substitution of Parties 
— Defendants. 

See Refresen-tatiae df Deceased Per- 


non-appearance of— 

Sce.\rrEAL — D efault in .IrrEARiNcr 
See CliATL Procedure Code, J882, s. 103 
See Small Cause Coupt, JIofcsil Prac- 

tice AND I’BOCEDrBE— X eW TruLS. 

I. 1a R. 4 Calc. 316 


appeal between— 

Sec pRACTifi;— C ivil Cisrs— ArpR.iL. 

^ L, R. 18 Bom. 620 

• pro forma— 

See Hes JuDiCAT.A— P arties— Pro roRul 
Defend AN rs. 


separate appearance of— 

Set Cosis— S pecial Casus— Dpfend ants. 

Privilrr/e — xtn oecuaeii 
1’er$->ntaprnilryedin retpccl of qiieatioiii put ingoeid 
fntlh fmr thr piir/uinr of defending hiiwIf^Publi. 
ealion Tin: rule of DnRliHh L<iw " tJiAt no nclioR 
of libel or slan'icr las alictlii-r 0!;ain<t JurJgc, 
cnun.<l, AAltnc^•*t•^ or partiPA for «onH wrilten or 
spoken m the ordinsr^ cuiirHo of nny procwfiinc 
Uf«yrcan> Court. or Tribunftl, neogniHC^l by U\v,'‘ 
Mill also apply to unaccuiol person in rrupcct of 
questions pot by him in powl faith for the iiuriwso 
titcvirg . nil, CO 
w entitled to reply to tho notice an-1 stnto his 
reasons anO such rejiJy is privileged so Jong as It 
IS confined to tho matter m han-l and ii relevant 
provrlcl the reply ii not publisheel by tho iKrrvm 
making iL IMicre such reply na mere acknoiv 
Icelgmtnt that tho rarly hail made the imputations 

coiniJaincd of m the notieo, rt)i« r can clalmcl 

only in respect of the original imjiutations. 

• . . . I. IaR- 31 Mad. 400 
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DEFTNITIOIT. 

See PrNAL Code (Act XLV or I86C), s. 

J73 . > L Ii. B. 31 All. 603 

See PzsAi, Code (Act XLV or 18C0), s. 
£31 . . I. L. B. 30 Aa 03 

BEKEHAIT AGEICTTLTTJRISTS’ BE- 
LIEP ACTS. 


XVIIoflS78. I 

See Appeliate Couht — Objectioss [ 

TAEEX FOR FIEST TUIE OX AfPEAI. — I 

Special Cases — JcEisnicnox 

I. Ij, B. 13 Bom. 424 
iSee Bexami 7 'raxsactiox — Gexeral 
Cases . . I. L. B. 22 Bom. 820 

See EsTorPEL— E stoppel bt Deeds and 
other DOCTTltENTS. 

I. li. B. 17 Bom. 227 
See Evidence Act- 

1. L. B. 30 Bom. 428 
iSce Hindu Law — ^Alievation — Aijena* 

TION BY IVlDOW— M’DAT CONSTITUTES 

Leoal Necessity 

I L. B.nBom.825 
See JuBisDicnoN— QoEsnoN or Juris- 
diction— When rr JiAY BE Raised 

I. L. B. 13 Bom 424 
Set JuiusDicrtON — Q uestion of Juris- 
diction— Wrong ExEsasE of Juris- 
diction , Z. t). B. 7 Bom 448 
See lIuNsir, juBisoicnoN op 

I. L. B. d Bom. 180 
See Review— Proceoune on re-bearino 
OP Case . X. L. B. ll Bom 681 
See Special on Second Appeal— Proce- 
dure in Special Appeal 

1. 11.11.13 Bom 424 

XXII of 1882. 

See General Clauses Consolidation 
Act, 1868, s. G L L. H. 8 Bom. 340 
See Statutes, constrcctiot or I 

I. L. B. 8 Bom. 340 


See Superintendence OF HighCOuki— 
Civil Procedure Code, s. 622 

1. ll. R. 18 Bom 347 
I. ll. B. 19 Bom. 2 ' 
XVII of 1870 — Ctul Procedure 


Code (Act XIV o( 18S2], ss. 373 and 622—CtvJ 
Procedure Code (Act V of 1S08), e. llS—Redtmftun 
eud — Sale rcall'j a mortgage — S. 10 A of the Deklhait 
AgricuUurtsi,' Udief Act (XVII o( 1879) n't 
ai‘pticaU( — Oral eiidenee tnadnitssible~Appheaticn 
1°’' of suit — Sint alloucd to be eetthdrovM \ 
inii, hiertij to hnug a fresh suit — Material irregu- 
hyilg Lncler the provisions of the p r Irlrhan I 
Relief Act (XVII of 1879) the , 
jilaintiiTs brought a redemption suit alteciis that I 
the document, though in the form of a ^«d. 


DEKKHAN AGRlCUIiTimiSTS’ EE- 
XilEF ACTS— confef. 

naa tealij a roorlgape. The suit was not governed 
by a. loA of the Dckkhan Agriculturists’ Relief 
Act (XVII of 1879). The defendant contended 
that oral evidence vas not admissible to prove 
that the aale-deetl was really a mortgage. After 


orothcrnisQ of oral evidence and that s. lOA 
of tho Dckkhan Agncultunsta’ Relief Act (XVH 
of 1679) was not applicable Tho Court paised an 
order for tho withdrawal of tho suit v/ith liberty 
to bring a fresh smt. Held, that tho Court acted 
with material irregularity in passing the order. 
The Court shouki not allow a suit to be withdrawn 
after tho parties are ready for trial if such with- 
drawal may operate to the iirejudicc of the defend- 
ant A plaintiff cannot be allowed to \nthdrawa 
suit in order that be may wait and sec if the law is 
not altered at some future date in such a way os to 
enable him to obtom a decree against the defendant 
who 13 ready for trial and prepared to rssut the 
claim and certain of success on the law in force. 
MAHtP.m V Natbu (1909) 

I. L. B. 33 Bom 722 

- Cli. 11 Suit ba'cd on diapoiataeion 

of an exialing posseaaion—Jneidental rtjtrenee to 
a mortgage »n plaint. A suit based on a disposses- 
sion of an existing possession does not fall within 
Chapter II of the Dekkhan Agriculturists' Relief 
Act (XVII of 1879). An incidental reference to 
a mortgage in the plaint does not affect the question, 
when “ • • * *“ Tsr.«ep«wnn frnm a 


xvn of 1070, xxni of 1881, 


lived and carried on business as moneydenders at 


district the said Act was m torec. ifoth at ieoia 

and at Kopargaon they, in course of their busmess, 

acQuijvd land which they cultivated- In 188-, the 

iJaintiff brought this suit ^ them jn the 

Suhoi 

debt 

they 

the Court 01 me ouowuuia^i. ^ 


juuge neia luai ma ueit.ii>^ii>-j >■- a - 

and that he had no jurisdiction to try the suit. Hi3 
decree was reversed by theDistnct Judge, who held 
that the defendants earned their livelihood only 
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DEKKHAK • AORICULTURISTS’ RE. 

LIEF ACTS— conJJ. 

partially, and not principally, from ogriculturc, and 
that the loner Court had jun<aliction. The defend- 
ants appcaletl to tho High Court, and contended 
that the definition «f “ agriculturist ” to bonppUc<l 
in the case was that contained in Act XXIII of 
1S81, nhich was in force when the suit nas instrtn- 
ted, and not that in Act XXII of 1SS2, nhich nas m 
force at the date of the trial, lltld, that, hating 
regard to the rery special nature of the legislation 
embodied in s. 12 of the Dckkhan Agriculturists’ 
Relief Act (XVII of 1879) for the beneht of a parti- 
cular and very limited cla&o, it was intended by the 
Legislature that a person claiming tho benefit of 
that section at the tnal should fill the character 
of an agriculturist as then defined by law. 
S ttamt. 1 t. f. Hibachasd . 1. L. R. 10 Rota. 367 

1. 8. 2— Ds^nition o/ “ ejnca/lurial ” 

— AfjnctiUvTitl ttlio timer of the tnam villages 
and a penfioner — Inccme from vtlloges, cuan <7 to 
mortgage, together v-\th ptnston less than tntome 
from otAcr eentrrti. llTiere an owner of mam vil- 
Uges, the revenue from uhieh, together uith his 


Don-agricultural sources to less than the income ho 
derived from agriculture • Ueld, that, although his 
Income from the mam villages and from other 



2. cl (2) and e. 11 — Jvrfdte- 

tion — Court* of Small Cavtcs The c0ect of the 
extension of s 11 of the Dckkhan Agrtculturi'ts’ 
Relict Act II of 1S79), tj the first section of it, 
to all India is simplj to impose upon anj person in 
any part of India vho brines a suit of the nature 

mcpfinncil in fVn *i - i — — — - • 


sarily be in some one of the eat i four districts The 
word “agriculturist," as defined in a 2, el (2) refers 
to an agrieuUuru'l residing mthm any one of tbesaid 
four di-tncts only, and not to one reiidue in any 
other district. On the 25th Februaiy 1879, a mit 
was filed for RSS in the Small Cau»e Court at 
Kadiad, in the district of Ahmedabad, agaiast two 
defendants, one of whom was an acnculturist 
residing within the local limits of the SuUndmate 
Judge's Court at Umreth, and not within those of 


DEKKHAN AGRICULTURISTS’ RE- 
LIEF ACTS— co«y. 

, . 8 . 2 — confrf. 


Small Cause Court m tho ca«c of a defendant who 
was an agriciilturlct and resided in a place in tho 
district of Ahmctlabad, and not in any one of tho 
four districts mcntionMl m tho Act. Puesuotam 
L uruAi o. BuAVAAJt Paetab 

I. L. R. 4 Rom. 360 

3. Time intervening 

between application to Conci/infer and grant of 
eeritfieale — Conciliator’s cerli/icale when necessaiy — t 

Limitation Tlio necessity to procure the Con- 
ciliator’s certificate before tho entertainment of a 


sarj before bnnpng a suit against an agriculturist 
to obtain a decoration that certain property was 
liable to* be sold m execution. In computing the 
period of limitation for aueh a suit, the time inter- 
venmg between the application to tho Conciliator 
and the grant of a certificate by him must bo 
excluded. UmoAftAM Mombam v SuniPATi 

I. L. R e Rom. 411 
4. — AgrieultuTUt~-A 

person who is an ognevllurist tn 1S71 but is not one 
uhenthe suit ts brought tn 1905 cannot claim the bene- 
fitof the Act In 1871, the defendant executed a 
mortgage in plaintifi’s favour. It was provwlcd 
that the mortgage was not to be redeemed before 
1836. The defendant was an agriculturist at tho 
date of the mortgage , but he was not one when tho 
suit was brought In 1870, the term ‘ agriculturist ’ 
first received a legal Uefimtion m tho Dekkhan 


I the liability incurred by the defendant was to pay 
back the money borrowtsl by him; and that 
liability was incurred when tho money was bor. 
rowed m 1871 J/tld, further, that in 1871, the 
defendant, whatever maj have been his occupation 
in fact, could not have been an agriculturist within 
the meaning of the Dckkhan Agriculturists’ 
Relief Act, which was enacted in 1879. Held, also, 
that the defendant was not entitled to the benefit 
of the Act JlAmnzv Naiuvaj? t>. Vixatas 
GA5GAnnAs (1909) . I. L E. 33 Rom. 878 

“ Agricvllurtst ’’ 

—Inlerprctolion—- Lams his lirelihood”— -Sources 
of income. In ascertaining whether a man who 
has two or more aourcos of income of which the 
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DEKKHAIT AGRICtrLTUEISTS’ EE- 
ZiIEF ACTS — conld. 

8. S — concM. 


the income derived from agricaltnro is larger or 
smaller than the rest. All the sources must be 
taken to be the means of his livelihood, and if the 
income from agriculture exceed the other mcomes 
he must be deemed to be earning his livelihood 
principally by agriculture. Dirarlo/irau Aaborav 
T. BalX-rishna Bhalehandra, 1, L. B, 19 Som. 2S5, 
explained. CHpyinL r. VrtAYAK (1909) 

I L. H. 33 Bom. 376 

s. 3 — Lnnd-rettnue — Suit for land-rtee^ 

nue not atuil for rent. A suit for land-revenue 
does not fall under a. 3 of the Dekkhan Agricul* 
turists' Relief Act (XVII of 1879). The liabifity 


DEKKHAIT AGRICULTUEISTS’ EE. 

LIEP ACTS— cuntd. 

8. 3 — cwld. 

aecordmg to the Act. ifAXiL4>T lUsicnASPBA 

r Babaji Ab iJi DESurASPE 

L L. R. 16 Bom. 172 

3. cL (s ) — Suit io recorer rent 

^~Qiiftion of title ineidenUilly deeid*d~Annlo^ 
tcilh the dtc!fion$ under the Small Cause Courl$ Aet> 
—Appeal to the District CourtSensh/i 6y tie 
Spreiai Judge — SiiJortfirui/e Judge, yiriedietion of. 
In a suit to recover a sum of R30 as rent under e. .t 


The point then aro«e as to whether the decision of 


Kasbixath Bapcji Daxi ( 1900 ) 

I. L. R. 2S Bom. 244 

a. 8, cl. (3>— 

See PL£.tDEn — A cthority to bixd 

CUEXT . I. Ii. B. 11 Som. 591 

Su Valcatiox of Sctt— Sctts — Redc't?. 
Tiox, Stnr roB I. I*. ^ 11 Bom. 591 
I. L R. 13 Bom. 489 

1, — - . cL (ty) — Applie'^ion of Act to 

t%on-agrUu2lural fdasset-^ptetal Judge, rnhhnaj 


unuer certam conoitions. Ane puintitl sued to 
recover Il50 as money spent by him on account 
of the defendant. The suit iras died in the Court 
of the first class Subordinate Judge at Satsra, 
where both parties resided. The Subordinate 
JnJge pissed a decree xn plaintiff’s favour. The 
Special Judge, in revision, reversed this decree, and 
dismissed the suit. The plaintiff thereupon applied 


Aecounta — Datyof 

Court to /<i4e aeemtnU in node directed by Act It 
being obligatorj upon the Court to take acconntsin 
the mode in the DcUhan Azriciiltarwts’ 

l.ebcf of 1879), which requires annual 

rests, and that not ^ving been <lone, the decree was 
reiersed by the High Court on appeal, and the 
case sent back to the lower Court t5 t^e accounts 


to the Dutrict Court from the decree of the Subor. 
dinate Judge who decided the suit. Ssisr r. 
Gixesb Naratax . • I. D. R. 16 Bom. 128 


Act (XVII of 1870) In districts in which the Act 
is in force this clause is appb'cabJe to cases in which 
neither partr is an a?rjcnlturi»t The word 
mortgaged ” m d. (r) of s. 3 of the Act applies 
onjy to immoveable property. A suit was brought 
to redeem an omsment pleJged for a sum below 
BoOO The suit ivas filed in the Court of the first 
class Subordinate Jnd^e at Satara, where Act XITI 
of 1879 13 in force. The Subordinate Judge passed 
a decree for redemption of the pledge. B eld, that, 
tfaoush neither of the pirties was an agTicuiturijt, 


V. HiRAifAXO SmiATBAit . 1 . 1 ». R - 16 Bom. 80 

5^ — Plainliff—AIort- 

gogor — Assignee. The provision in s. ?, cL fc). of 
Act XVIl of 1879 » not limited to an agricultiwpt 
who is himself the original mortgagor; so that, 
where the plamtiff, though an assignee, is im 
a^icidturut, he is entitled to the beneht of as. 1,, 

Id. and Hof the Act Avxaji IVaghc ^PCCIUOT 

JETHiBiM . . . I. L. R. 7 Bom. 520 


Bedempiion, suit 
for — PoMcMioji of a defendant wot os a mortgagee— 
Suit «u ejtelment — Appeal — Jurisdiction of the 
District Court. In a redemption suit governed 
by the provuions of Ch. II of the Dekkhan Agn* 
cnltniists’ Belief Act (Xl’II of 1879), one of the 
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IilEF ACTS— conti. 

5 B. 3 — conctd. 

defendants being sued merely as a person in po«scs* 
sion : Udd, that the suit as against that defend- 
ant tras one in ejectment. A suit in ejectment 
is not coverneel by cl. (3), *• 3 of the Dckkhan Agri- 
culturists’ Relief Act, and an appeal against the 
decree m such suit lies to tbo District Court, S\- 
KHAitiM t'. SuBiHATi . I. Ii. R. 10 Bom. 183 
- 88. 3, 16A — 

Set JfORTaAOE — COXSTRCCTtOV. 

' 1. L. n. 26 Bom. 252 

B. 4— Jurtnfietloa 0 / iteond da** 

Subordinate Judge — Transfer of ease — Inslituhon 
of sud — Civil Procedure Code, 1SS2, s. 4S — Present- 
ation of filaxnl. Tho plaintiff sued to establish his 
title to, and recover, a moiety of a c.osh allon-ane« 
payable to him from the Ifamlatdar’a treasurj' at 
iSatara. Tho claim was valued at R455-4. Tho 
plaint was filed in the Court of tho first data Subor- 
dinate Judge at Satara, uho transferrwl the ca'^ 
for trial to the Joint Subordinate Judge of the 
second class. The latter Judge dismisscxl the suit 
on the merits, holding that the plaintiff had no 
right to the moiety of the allouance uhicb he 
sought to recover. This decision u-as rcverscil 
on appeal by the Assi«taot Judge on tho ground 
that the Joint Subordinate Judge of the second 
class had no jurisdiction to hear tho suit under s 4 
of tho DeUwhan Agriculturists' Relief Act (XVII of 
1879). Ueti, that the requirements of s. 4 of Act 
XVII of 1870 were sufficiently complied inth by 
tho suit having been hied in tho Court of the 
Subordinate Judge of tho £ir«t class. He «as 
competent under s. 23 of Act XIV of 18C9 to 
transfer tho suit to the joint Subordinate Judge 
of the second class, uho was deputed to assist him 
MAXAii Bimiui t’. Xarasavoao SIadravbao 

I. L B. 19 Bom. 46 

8. 7. 

See WiTSESs— C ivil Cases — So'isiovivo 
A.xij A^^ra'n^^CE of VVitsesses 

I. L. B. 6 Bom. 184 

■■ — Defendant tumvioned 

for examination —I’ayment of batta It is not neces- 
sary to paj batla to anj agriculturist defendant 
summoned to be cxaniined under s. 7 ol the DeV- 
khan -\gnculturi*ts’ Relief Act (XVH of 1879) 
Thelirtltaia not payable bj the plaintiff and the 
suit is not liable to bo di-mi-wodon failure to pay 

it, Gavoasihxkar c B*nncK SlAUiinnti (1W8) 
I. D. B. S3 Bom. 249 

s-lL 

iSee Plaint — R rmix or Plaint. 

' L B. B. 23 Bom. 679 

L Agriculturist. The 

Dckkhan .Agriculturists’ Relief Act (XVH of 1879) u 
not limiteil in its application to suits for sums not 
exceeding R500. The effect of the reference, m 
s. 11 of the Dckkhan Agrieullurists’ Relic! Act, to 
cL (it) of a. 2 is to make all suits of the kinds therein 


DEKKHAIT AGBICULTDBISTS’ BE- 
LIEF ACTS— fonid. 

B. 11 — coneld. 

dcscribeil, when brought against an agriculturist, 
cognizable by the local CJourts, and by them only. 
S. II extends to iho whole of BritNh India as to 


moved for a postponement of the hearing in order 
that a commission might issue to take evidence at 
Sholapur, alleging that by the evidence thus 
obtained they would bo proved to bo agriculturists 
within tho meaning of the Dckkhan Agriculturists’ 
Relief Act, and consequently under s. 1 1 could only 


iiiuM.iiavu gaiiiou xiis iiveitiioou by larmiug, lor at 
least ono full agricultural season, to have acquired 
the condition of an agriculturist under the Act. 
Tolsidas Dnuxji r ViROASsra 

I. L. B. 4 Bom. 624 

2- - 89. 11, 12 — SuiU tiitlilitled after 

Xovember ISOl- Tho provisions of ss II and 12 
of tho Dckkhan .Agriculturists’ Relief 'Act (XVII 
of 1879) arc applicable only to suita instituted upon 
and after the Ist November 1870 SintYAJi t. 
Toearam I. L. B. 4 Bom. 858 

1. — 8. 12— Ae/ XXIII of mi, a. 4 

—Act XXII of 1SS2, e 3 — DtfintUon of "agricid- 
tiirist" — Change in the de/inthoa— Effect of a 
change of atatu* on the rights of farliea to hliga- 
Uon — Effect of change of laic. A change in the 
law does not geiierdlly affect any proceeding begun 
when It comes into force But a change of status 
or legal capacity generally operates at once to 
extinguish, dimmish, or vary tho extent to which 
a party may claim the aid or protection of a Court. 
Tlic plaintiff, who was earning hi* livelihood 


Buricultunil* was changed by a. 3 of Act XXII of 
1882 //rfrf, that, tho plaintiff was not an agricul- 
turLst withm the meaning of Act XXII of 1882 
at the time of adjudication, ho had no right to 
redeem on the ajiccial terras of a. 12 of Act XVII 
of 1879, as he had lost, pendente lite, the specific 
personal charocteron which the right depended. 
SAomla! y liuochanA, I. L- It. 10 Bom. 357, 
folIou-Mk Papoaya SoMSHETn i’. BtJi Babaji 
L Xk B. 11 Bom. 469 

8. - _ - Mortgagee over. 

vaid — Decree-Suit for account and redemption. In 
a auit for account and redemption, if the mortgagee, 
on taking the accounts, is found to have becn'’ovcr- 
paid. the general practice is to order the payment by 
him of the balance due to the mortgagor, with 
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^ould not only lead to tbe redemption of the | 
mortgaged property, contrary to the terms and i 
conditions of tiie contract, int v ou)d in many cases I 
oLI’ge the mortgagee to refund the monej* vhich [ 
rightly came into hia hands under the contract ' 


mortgage.bond he v as not bound to account, ami i 
that s. 12 of the Act did not apply Tbe Sulordi- | 
nate Judge orerruled tbe objection, and on taking l 
tbe account found a balance due from the defendant J 
to the plaintiS He accordingly made a deeno m j 
farour of tbe plaintiff fer tbe land and tbe amount 
Tbe District Judge confirmed tbe decree of the first 
Court. Eeld, that the decree of the lower Court , 
must te varied by omitting the direction ordering | 
tbe defendant to the balance to the plaintiff. | 
Ja>oji t. jAtton . t. L. R. 7 Bom. 185 i 

' 8. — es. 13, 13 — Iforfyoye — Joncul. ' 

• fuVist mortgagor — Suil for acecunt and redemption I 
l^fore the time fixed for payment Under tho 


to redeem is co-extcnsive inth the right to for©, 
closure, end is conseijucntly jiostponed antil the 
time fixed for the pajment of the mortgage debt, 
does not apply to cases falling under that Act 
Ba3AJi f. A'iTjru . . I. Xi. K, 6 Bom. 734 


4, Viuirvcluary mort- 

g(iqt-;-EcdeT»ption — Payment of pit amount found due 
cm idh'iig aecotinls S 13 of the Dekkban Agncul- 
tunsts’ Relief Act fXVII of IS79) is imperAtiTO sod 
the amount due in a suit for redemption of a 
usufructuary mortgage in uhich the prousiona of 
s 12 of the Act have been complied mth is the 
amount uhich is found to be due upon taking 
actounls in the manner proTided by a 13 Dada- 
BBM e Dad^bhai (1008} I. L. R. 33 Bom. B10 
— - BS. 12, 13 and 71A — Applicaltm 
ofliie eiclioiis to a tmt xnahiuted before the Act came 
intofme in a /articulardittncl — PelroepecCive effect 
—TaUng an nceount httucen parties Ss. 13 and 
Ji, TT '•‘‘•.^fJ'kUian Agriculturists’ Relief Act 
i.v^ of 1S<0) )ia\e no retrospectire effect. S 12 
ofthe Act IS rctro<!peetiie only so far as it rego- 
la es proceilure That part of the section which 
rchitea to taking an account between the parties 


DEKKHATT’ AGEICULTOEISTS’ EE- 
LIEF ACTS— confd. 

B. 12— fOKcW. 

ia not retrospective. Fatma Bidi r. Gasesu 
( 1007) . . . . I. L. B. 31 Bom. 630 

6. ES. 12, 15— i^uit on bond the 

excevtion of tchieh is admitted — Conndcratton — 
Burden of proof — rraetfee — Prccedure. In cases 
to which tho Dekkban Agriculturists’ Belief Act 
(XVH of 1879) applies, where a suit is brought upon 
a bond the execution of which is admitted by the 
defendant, no tfrict rule can Le JaicI dow n as to the 
party upon whom the burden of proof rests. If tho 
parties adduce no evidence, the Court roust be con- 
tent with tho evidence of the parties tbemselves, and 
endeavour, in the language of a. 15 of the Act, 
to “satisfy Itself.” If it cannot “ satiffyitself as to 
tbe amount winch should Lc allowed on account of 
principal or interest, or Lofb,” it may, under that 
section, direct, of its own motion, that such amount 


the debtor from the necessity of proving failure of 
consideration, although admitted in the bond on 
which he is sued, and the execution of which be 
admits. Maiojj S.lvtoji v. Vithp Hari 

1. L. R. 0 Bom. 620 


. e. 18. 


L - Contract, effect of 

adjudiealioH on, by Courl—J/erger of confroct tn 
decree— Bemsion of decree-~Opening of account. 
Where a contract has been made tho subject of 
adjudication by the Civil Court, and a decree has 
been passeii, the contract w thereupon merged in 
thedccreeand s 13 of Act XVH of 1879 furnishes 
no wwerant for the revision of the decree and opening 
of thea^unt between the agriculturist debtor and 
his creditors from the commencement of the transac- 


2 . 


. ela. (b) and (d), and : 


15— 


ttl for redemiilion — Account — Principal debt bow 
rerfoined — Referenc^o arbilratjon Jn a , ■ 

•n suit ' ‘ ’ ' ’ ‘ n “ • 

:t (XVT 
count, 

* law . , 

oney actually advanced cannot bo made in 
vonr either o‘f one side or the other. H there 
« no materials from which the Limrt can 
.tisfy itself as to tho amount wbicb abnuld be 
lowed on account of principal, whether under 
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DIGEST OP CASES. 


DEKKHAN AGRICUIiTTnilSTS’ BE- i 
•LIEP ACTS— conrJ . | 

E. 13 — concH. 

cl. (1) or cl. (J) of s. 13 of the Act, it is ojicn to it 
to hare recourse to arlitrntion unOcr the provisions 
of e. 15. JIafadu v. J?a;i7ram, P. J. (2W7) 216, 
considcml. J/o7a;» v. I'tfAw, I. L. P 9 Bom. 520, 
referred to. D^o^DI r. LtKsnMAN 

I. L. B. 10 Bom. EB3 

1. B. IBB—Jforfgoje— Conditional 

sale — Fortclosvre — Inffalmexts. Tbo applicant, an 
agriculturist mortgagor, rucfl the defendant, tho 
mortgagee, for redemption on the terms provided by 
the Dekkhan Agriculturists' Relief Act, 1879. Tho 
account was made up, and the mortgegor was direct- 
ed to poj the sum found to be due within six 
months, or to be for ever foreclo'cd. He faded to 
pay’inthm the time fixed, and afterwards applied 
under s 15B of the Act, as amended h y Act XXII of 
1SS2, to be allowed to pay the amount of the decree 
by instalirents Held, that the order askwl for 
could not be made. An order for foreclosure, when 


founded on any new transaction of the parties, 
except on some special grouna, such as fraud or 
inevitahlc accident. Lasu CrimA'II t> Bansai 
KsAKsrJi . . . I. L. B. 7 Bom. 532 

2, Decree for reiemp- 

tion— Orrf(r/cr f^e jaj,mei\l of mcn<^tctthina<eftatn 
period — Application after expiry of such period 
for payment by instahr.enls^Altereilion of decree 
In a redemption suit under the Dekkhan Agricultur- 
bts’ Relief Act (Act XVII of 1879), the Court 
having pas<^ a decree for the payment of the 
mortgage amount within certain period, and the 
decree being confirmed in second appeal, the mort- 
gagor, after the expiration of tho time for redetop 
tion specified in the decree, applied to tho High 
Court for an order for the payment of the amount 
by instalments under s. 15B of the Dekkhan 
Agriculturists’ Relief Act. Ileld, that such an 
order could only be made in the course of the 
proceedings under the dtcree. that i«, by the 
Court whwh cames out the decree GcHsApar* t. 
Pnnaurang. r J {lSi6) 142. referred to BiLsci- 
lUTniBAiv. Hani Rwji CnirioKAR 

I. Ii. B. 19 Bom. 318 

3. Sub 6. (7) — Suit on nvri'jmje — 

Decree — I'ayrntnt of tvtcrest not 

Diserdion in Court. The terms of sub-s. (/) of 
8. 16B of the Dekkhan Acrieulturi'ts’ Relief Act 
(XYII of 1879) do not make it compulsory on tho 
Court to awwtd intercrt. There is a discretion in 
the Court as to whether or not interest should be 
allowed. Xamu L-ixmak f. Vam (1907) 

I. Ik B. 31 Bom. 450 

4. Extension of the 

Aettothe district — Decree on notigoge for safe— 
Order for salt in execution — Application for pay 
rientby instalments — Decree tiisi — Decree absUate. 
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DEKKHAN AGRICULTUBISTS’ BE- 
XilEF ACTS— contd. ' 

B. 15B— cemftf. 

In execution of a decree for tho sale of mortgaged 
property a portion of the property was sold -and 
the rest was^onlcred to be sold by tho Collector 
to whom tho decree was transferred for execution. 
In tlio meanwhile the Dekkhan Agriculturists' 
Relief Act (Act XVII of 1879) having been 
mode applicable to the district, tho mortgagor 
applied to tho Court for payment by instalments 
under a. 15 (f>) of tho Act. The application was 
refused by tho Court on tho ground that tho 
decree having been transferred to tho Collector, it 
had no power to grant instalments. Held, on 
appeal by tho mortgagor, rerersmg tho order of 
the lower Court, that payment by instalments 
could bo decreed. Tho application for payment 
by instalments having been made within one 
month from the time tho Dekkhan Agriculturists’ 
Relief Act (Act Xl’II of 1879) was made applicable, 
no question of limitation arose. Per KrssEix, 
Acting C J. — The terni ‘ decree ' in s. 15 (S) of tho 
Pekkban Agriculturists’ Relief Act (Act XVH of 
1879) refers to ‘ decree nwi ’ as well as to ‘ decree 
absolute.’ Per Bea'iajt, J . — There is a perceptible 
iltSerence between the case of a ‘decree absolute' 
(or sale and for foreclosure. Theoretically the latter 
leaves nothing more to be done; there is nothing 
left to be paid by any one, no further step tO'bv 
taken by the creditor or the Court. All is orer. • 
But that IS not so w)icn a decree for sale is made 
absolute. Tho amount for which tho decree was 
passed » still payable, and though, strictly speaking, 
it may not bo payable by tho “ mortgagor,” it u 
payable outof wtiat, but for the decree absolute, 
would bestillhispropcrtv. Mascheicjiv TnaKor.- 
PAS (1906) . . . l.I..E.31Bom.l20 

6. — — Decretonmorigage 

— Direction to pay tnleresl — Applicalion to cancel 
direction A decree on a mortgage was passed by 
the first class Suborduiatc Judge of Thana. Tho 
decree contained a direction for the payment of 
interest After the decree was pissed tho Dikkban 


modify in the particular manner there described tho 
terms of the payment. GokaLdas r. Gon>D 
(1907) .... L L. E. 32 Bom. 08 

0* 8. 15B, els. (1) and (2 ) — Decree of 

mortgage~Payvient by I’nrfa/ment— 5a/e on default 
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DEKEHAIT AGRICULTURISTS’ RE. 

LIEF ACTS — conld. 

S. 15B — eoncU. 

in. paymeflf of an instalment — AppUcatton to male 
the decree absolute — Extension of the protisiont of 
the Dellhan Agriculturists' Eclief Act {XVII of 
1879) to the District — Application for payment 
hy instalments. The Court of the first class Subor- 
dinate Judge of Dharwar passctl a xlecree on a mort- 
gage, which directed paj’ment of the debt by instal- 
ment", and on default of the payment of one instal- 
ment the debt to be recovercil by the sale of the 
mortgaged property. Tlie judgment-debtor having 
failed to pay an instalment the decree-holder applicti 
for the decree to be made absolnte. In the mean- 
while the provisions of the DekLhsn Agrieulturista’ 
Relief Act (XVII of 1879) ucrc cxtendeil to the 


DEKKHAN AGRICULTURISTS’ RE- 
LIEF ACTS— conW. 

8. 18 — coneld. 

agriculturist mortgagor has no Tight to sue bis 
mortgagee in a mere action for account. Haw v. 
IiAKSuiiAX . , I. L. R. 5 Bom 614 

1. g. 20— Mortgage decree — 

— Decree in suit on morlg'ige-~Payinertt ly instaU 
merit * — * '' ' • • > • — , 

Thoavor 
■Q a. 20 
XVII of 

agricuiturist per«on.a!ly, and do not include a decree 
for the recoi’cry of money Iiy the sale of morf caged 
property The efftct of that section must bo tahen 
to be an enlargement of the mdnlgenee grantetl by 
e. 210 of the Civil Procedure Code (Act X of 1S77)> 
but only in tho<e cases to which th<» latter section 
applies By e. 210 of flic Civ il Proceflurc Code, the 


matter should be re-considered afresh in execution 
With a new to substitute some new scheme of 
instalments. Htld, further, that the second cUusc 
of a 15B refers only to those cases where direc- 
tions for payment have already been given under 
the first clause of that section. S&anear 
Sh-Cmrao V SHANaanoAUDsYA (1903) 

I. L. R. 82 Bom. 445 


1. 6, 16D— Act as amended by Acl 

XXll of 1SS2, a G — Seterol mortgage hon<f» — 
Suit lor account — Jurisdiction ol Subordinate 
Judge. A suit brought under s 15D of the Dck- 
hhsn AgricuUuriits’ P.elicf Act (XVII of 1879 and 
XXII of 1882) must include all the mortgages 
afiecting the land If the total amount of the 
debt exceeds R.'iOO, the case <loes not fall under 
Cli II of the Act If it ONCccds R5,O00, the first 
c]3"a Subordinate Judge alone has jurisdiction 
(see s. 21 of Act XIV of I8G9) Dabaji v Ham 
I. L. B. 16 Bom. 951 


2, Dellhan Agn- 

euhurivfj’ T.thef Ameiidmcnf Act {XXII of J8S2 ) — 
Suit for account — Si/lisrgucnt sinf for redemption— 
Call Procedure Code, 1882, s 43. Under s 
15D of the DeUvhan Acriculturists’ Relief Act 
(XVII of (1879) as amended by Act XXII of 
18S2, an agriculturist mortgagor can sue for an 
account upon a mortgage, without at the same 
time asking for redemption Such a suit will not 
bar a subsequent suit for redcmptino The section 
was expressly intended to remove the bar created 
of Civil Procedure (Act XIV 
of 1K8.) LaLTOUND l'. ClIUAPPA 

I. L. B. 20 Bom. 466 
^ B. ie—2toTlgage — 5iiit ly a mortgagor 

fo, account only^Exccution cf a monegJe^e 
the Bekkhan Agri- 
culturists Relief Act. XVII of 1879. 8 16. m 


decree-holder. In the case of a «lebt secured by a 
mortgage the egricullurists’ remedy lies in a suit, 
not for an account, but for redemption ; and the 
only decree which can be made in such a suit, in the 
absence of any special j-rovision in the Act, is the 
ordinary decree for payment of the whole amount 
vnthin six months, or, in tiefault, for foreclosure 
Hu^eo Das V. 1/uktm Sing, I. L 7?. 2 All 320, 
approveiJ Shankar.vpa Darco Patel r Da>^a 
ViRASTATA . . I. L R. 5 Bom, 604 

2. Act XXII Sfof 

1SS2, s. ISO — Payment of decree by insfahneiifs — 
Default— yphde sum payable oit defauU—Xo second 


or in the course of the execution- But it does 
not authorize a variation of anv order once so 
made Xor does e. 20 of Act XIII of 1870 au- 
thorize a senes of instalment orders, each one vary- 
ing from the preceding. A decree was made pay- 
able bv instalments, witii a proviso that in def.sult 
of payment of any one instalment, the whole, 
amount remaining tlue should be recoverable at 
once. Thejudgment-debtor made default. There- 
upon the dwree-holder sought to recover the whole 
amount of the decree. The judgment-debtor then 
applied for a fresh order for payment by instal- 
ments. The court of first mstance refused but 
the Subonlinate Judge on appeal granted the 
applmation The judgment-debtor paid into Court 
tho amount of instalments which had become due 
under the second order. The ilecree holder tMk 
out the money so paid in Dcld, that tho Subor- 
dmate Judge on appeal had no power to make a 
fresh order for pajment by instalments varymg 
the original order. Held, also, that the judgment- 
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DEKKHAN AGRICULTURISTS’ RE- 
LIEF ACTS— eonld. 

8. 20 — eoncld. . 


DEKKHAN AGRICULTURISTS’ RE- 
LIEF ACTS— 

— 8. 22— con/d. 


creditor, b\ takinz out the money paid into Court 
by the Judzment-debtor as in^talmcnta due umlcr 
the second onler for instalments, did not bind 
himself to abide by that order. BtLKRlsnSA 
IsDR^BUAX 1. .\mJI BIX BtlllRJl MORE 

I. L. R. 12 Bom. 320 

3. — Citii PrcceduTt 

Code {AJ XIV o/ lSS'd),« 13 — Hinton apromutori/ 

fjojj— /^uensto bi/ insfa/menf*— Findi’ny 

in Ihe negative— XxUneion of the Dellhan Agrt- 
Jielief Jet (XVII of ISTO) la the Di^ritt — 
Apjilication for inetafnient* — ^es judicata. In 
a suit mstitutrd in the Court of the Arst class 
Subordinate Jud;e of Ahmedab.ad on a promissory 
note an I'sue nas raiscil as to whether the amount 
sued for should be made paj able by instalmentsand 
the finding was in the negative. The suit was de- 
crec<l on the 21st Julj’ I'lQS Tlie Dokkhan 
Agrienlturuts’ Belief Act (XVII of 1879) was 
extended to the Ahme<Iabad District on the I5lh 
August 1003. Thereuiwn the defendant having 
applicfl for payment by instalments, the application 
was dismissed on the ground that the <juestion of 
instalments ivas res judicata Held, that a. It of 
the Civil Procedure Code (Act XI\’ of 1882) was 
not applicable. S. 20 of the Dekkhan Agricultur* 
Uts’ Belief Act (XVII of 1879) contemplates that 
even when a decree has been passed, which does 
not allow of instalments, the Court should have 

E iwcr to allow instalments m execution B.vi 

IWAU V. Patel GiBDiLan (1903) 

I. L. R. 32 Bom. 391 

■ 88. 21 and 22 — Attachment tn 

ezeeuUon prior to the Act coming into operation— 
Pighl of hdlicT of decree iblained prior to Act 
Neither 8 21 nor s 22 of the Dekkhan Agriculturists’ 
Relief Act, 1879, applies to a decree marie pre- 
viously to the ist day of November 1879, the day 
on which the Act came into force ; and the holder 
of such a decree ma}' arrest or imprison his agri- 
culturist judgment-debtor, as well as attach and 
sell hia immoveable property not spccificallj' mort- 
gaged. DirciiAXD r. Gokaldas 

I. L. R. 4 Bom. 383 


See Limitatiox Acr, 1877, Art 179— 
Natuiie of ArrucsTiox — Irrfqclar 
A>D Defective Affijcstions 

I. Xi. R. 10 Bom. 01 

1. — - - Iinmotenble pro- 

jrrfy — Standing crops — Altac? merl Standin" 
crojw are immoveable property withm the meaning 
of ». 22 of the Dekkhan AzrieuUurida’ Relief .\<5 
{X^ II of 1879), as well as withm the Code of Gvil 
Procedure, ami not liab’e to attachment and aalo 
in execution of money .<lecree«, unless specifically 
pledged. Sadc r. Siunnr 

I. Ii. R. 6 Bom. 682 


p* — Dellhan Agri. 

evUanstt Relief Act Amendment Act (XXII of 
I8S2), «. 9— Mortgage by agncullurisl—Suhiequcrit 
money decree against mortgagor— Effect of tale of 
hit equity of redemption in ea:eculion — Immoveable 

projierly — S"‘t n i, , 

mortgaged 
1872. In • 

(the mortgagor j, wiiy whs men representeil by his 
widow-, the plaintiff. In execution of this decree 
R’s equity of redemption was sold on the 10th 
Fehruary 1883, and was bought by the son of the 
defendant (the mortgagee). On the 12th April 
I8S3, the salo was confirmed; and on the 10th 
November 1883, the purchaser took formal pos- 
session of the land In 1891 the plamtiff (widow 
and bcif of the mortgagor R) brought this 
suit to redeem the mortgage and to recover 
possession of the land, contending that, under 
8 22 of the Dekkhan Agriculturists’ Relief 

Act |X\n of 1872), the s.ilc of the equity of 
redemption was a nuDity The lower (^urt 
dismisscil the suit, holding that, although the salo 
might to illegal, so long as the certificate of 
sale remained in fore®, it was a bar to the plaintiff’s 
right to redeem IMd, that, the plamtiff bein^ 
found to be an agriculturist, the DekUian AeriimC 
tunsts’ Reiiel Acts (XVH of 1879 and XXII of 
1882) applied. The provuions of those Acts applied, 
although the decree and order for sale under which 
tho salo took place were made before the Acts 
were passed. The Act expressly forbids the im- 
moveable property of an agricnlturist to bo sold 
m execution, ami an equity of rwlemption is im- 
moveable property within the contemplation of 
the Act* The sale, therefore, on the lOtli Feb- 
ruary 1883, of the equity of redemption in tlio 
mortgaged lands was illegal and a nullity, and was 
no defence to the plaintiff’s suit to redeem tho 
mortgage. SlAnAiA.vp v. Kcsajj 

I. L. R. 18 Bom. 739 


— Jiongage — apecu 

ficatly mortgaged — ITAal amounts to a mortgage 

Coienanl to pay produce of land — Transfer of Pro- 
perty Jet (/r of 1SS2). s 58. Bhiku, an a'rl- . 
culturist (father of defendants 3 to C), borroweil 
m 1806 a sum of money from the plaintiff’s mother, 
Yesubai. under a bond, whereby he mortgaged his ■ 
house as securityandalsoeosenantwl to pay each 
war to Yesubai half the produce of certain land as 
interest and tho other half in reduction of tho 
Iirmcipal, an.l in ca«.o of default she was to be 
at liberty to let the land to others and take the 
profits. Verbal sub-^equently sued to recover tho 
debt, and obtained a decree directing tbesaleof 


covenant to pay the produce did not amount io a 
specific mortgage " of the land, and that conse- 
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DEKKHAIT AGRICULTURISTS’ RE. 
LIEF ACTS— ctwifi. 

fi. 15B — concld. 

tn faymtnt oj an inslalmenl — Application to mate 
the decree absolute — Extension of the pronsiona of 
the Dclkhan Agneullurt'.ls' Eelie/ Act {XVJl of 
J57J?) (o the District — Applieation for payrnent 


I^EKKHAN AGRICULTURISTS’ RE- 
LIEF ACTS — eonid. 

s. 16 — concld. 

agT^lturist mortgagor ha-i no ‘right to sue his 
mortgagee in a mere action for account. IIari v 
LtEsujiAJT . . 1. L. R. B Bom. 614 

^ fl. 20 —Mortgage decree — 

— Decree tn suit on mortgage — Pa</ment hg instal- 
ment* — did Procedure Coile (Act X of IS77). s 210. 
The vords “ decree pasieil against an asriculfunst ” 
the DekUhin Agriculturists’ Relief .\ct, 
XvTIof 1879, mean a decree passeil against an 
agriculturist ))cr<onaIly, and do not include a decree 


Dbaruar Diatu'-* 0 . 1.1 * 1.0 .... 1 ..— . 1.1 

thereupon 

the Act s 

the Delih 

1879) to wi 

intended that uhen a decree alloning instal. 
ments had already been obtained, the whole 
matter should be re-considered afresh in CTCcution 
with a view to substitute some new scheme of 
jnstalments. Held, further, that the second clause 
of a 15B refers only to those cases where direc. 
tions for payment hare aUcady been giren under 
the first clause of that section. SnasKAR 
SnAWBAO V. SUAKSAROAUDSVA (1903) 

1. ii. R. 82 Bom. 445 


vvr"; — 7 — TTr Acf rtj rtmendeifry Act 

l°ij, a 6— Several mortgage liond3~~ 
Suit hr account— Jtirisdiclton of Subordinate 
Judge. A suit brought under s. 15D of the Dck- 
khan Agriculturists’ Relief Act (XVII of 1879 and 
XXII of 1882) must include all the mort'»agee 
affecting the land. If the total amount of the 
debt exceeds RSOO, the case docs not fall un<lei 
Ch. II of the Act. If it exceeds R5,000, the first 
c!a«s Subordinate Judge alone has jurMliction 
(sees. 21 of Act XIV of 1809) Bsbaji v Hari 
I. L. R, 16 Bom. 851 
p* ' " DcHhan Agri- 

culturists’ Peltef Amendment Act {XXII of 18S2}— 
‘Suit for account—Suhtequenl suit for rederntylion— 
,^wcJi/re Code, 1SS2, s 43. Under a. 
ivT-TT * Dekkhan Agriculturists’ Relief Act 
amended by Act XXII of 
JBS_, an agricutturist mortgagor can sue for an 
^ mortgage, without at the same 
i nT. V ” redemption Such a suit will not 
! « rcdemirtion. The section 

))v B. 4 ^ *0 remove the bar created 

of 18S‘>1 T Procedure (Act XIV 

01 18S.) L^Lcclu^D o Girjappa 

I. L. R. 20 Bom. 469 


for account ‘ onhfZr.'^^^'^. 
obtained by “ money deerei 

.... y J^P^tgaoce. Under the Dekkhan Agri- 
. XVII of 1879, s J6 /m 


culturists’ Relief’ 


Court may, after the passing of a decree in money- 
suits, onler the amount to be paid by tn«taln)cnts, 
provided the decree-holder consent* By s 20 of 
Act Xyjl of 1879 the Court may make’the same 
order in similar suits, snthout the con«ent of the 
decree-holder. In the case of a debt secured by a 
mortgage the agrieultuiists’ remedy lies in a suit, 
not for an account, but for redemption; and the 
only decree which can be made in such a suit, m the 
absence of any special provision in the Act, is the 
onlinary decree for payment of the whole amount 
w«thm sir months, or, in default, for foreclosure. 
Ilurdeo Das V. JIuktm Smg, 1. L E. 2 All. 320, 
apj)roved. Shajoufupa Dsroo Patel v. Danapa 
V iRASTAPA . . I, L. R. 6 Bom. 604 

2. Act XXIlttTof 

I8S2, s. ISD — Payment of decree by instalments— 
Default— -Whole sum payable olt default — A’o second 
order for tnstidments — Acquiescence— Effect of taking 
out of Court in-dolments pmd tn vn'ler etcoud order. 

S. 15B of the Dekkhan Agriculturists’ Relief Act 
(XXII of 1882) allows the Court to order payment 
of a decree by instalments either in its decree 
or in the course of the execution But it does 
not authoiizc a variation of anv order once so 
made Nor does s 20 of Act XVII of 1879 au- 
thorize a senes of instalment orders, each one vary- 
ing from the preceding. A decree was made pay- 
able by instalments, with a proviso that in default 
of payment of any one instalment, the whole 
amount remaining due should be recoverable at 
once The judgment-debtor madodehult There- 
upon tlie decree-holdcr sought to recover the whole 
amount of the decree The j'udgment-debtor then 
applied for a fresh order for payment bj' mstal- 
ments. The Court of first instance refuswl but 
the Subordinate Judge on appeal granted the 


dinate Judge on appeal had no power to make a 
fresh (^cr for payment by mstalments varying 
the on^nal order Held, also, that the judgment- 
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DEKKHAN AGBICULTUDISTS’ RE- 
LIEF ACTS— conli. 


DEKKHAIT AGRICULTUIIISTS’ RE- 
LIEF ACTS— ctwfj. 


8.20 — conc/i?. 

creditor, by takin" out the money paid Into Court 
by the judsmcnt-ilcbtor n« lastalmcnta due uwlcr 
the fccond enter for Instalments, dul not 
himself to abide by that order. Balkrishsa 
Indrabhss t. Ah^ji'div B\inRJt JfonK 

1. 1*. R. 12 Bom. 326 

3. Citif PrcffrfHre 

Code (dii XIV of 1SS2), a. J3 — Suit on a promttioru 
note — loaiieaaio jiaiftnant h>j tnalalm^nti — Ftnduttj 
tn the ntgalivt — hxlension of the Delthnn Agn- 
cidfwrMts’ Belief Act (X VII of 1S79) to the Diairtet — 
AjipliCfition for tnatalments — Rea ^iidicafo. In 
« suit instituted m the Court of tlie first class 
Subordinate Jud"c of .\hme<labad on a promissory 
note an i^ue «as raised as to nhether the amount 
sued for should be made payable by instalmentsand 
the findinj; sras in the negative. The suit was de- 
erec<l on the 21st July l%j The Dekkhan 
Agriciiltunsts’ Belief Act (XVII of 1879) was 
extcndnl to the Ahmedabad District on the ISth 
August 1005 Thereupon the defendant having 
applied for payment by instalments, the application 
was dismissed on tbe ground that the question of 
instalments was res jiidtcala ■Iltld. that e. 17 of 

the Civil Procedure Cotie (Act XIV of 1882) was 
not applicable. S 20 of the Dekkhan Agricultur- 
ists' Belief Act (XVII of 1879) contemplates that 
even when a decree has been passed, which docs 
not allow of instalments, the Court should haro 

S iwer to allow instalments m execution B\i 
IWALI V. PATEt GiBDIUR (1003) 

I. L. B. 32 Bom. 391 

— — 88. 21 and 22 — Attachment •» 

ezMulton p'lOf to the Act coming into operation— 
Right of holder of decree ittained prior to Act. 
Neither a 21 nor a. 22 of the Dekkhan Agriculturists’ 
Relief Act, 1879, applies to a decree made pre- 
viously to the Ist day of November 1879, the day 
on which the .\ct came into force , and the holder 
of Eucli a decree maj’ arrest or imprison bis agri- 
judgment-debtor, as well as attach and 
sell his immoveable property not specifically mort- 
gaged. Dipcha>d V. GotsLDss 

I. L. R. 4 Bom. 303 

8.22 

■See Limitatio-v Air, 1877. Art 179— 
Nature op ArrucATio.N — Iiuux]Ui.ak 
AND DErECTISE ApPUCAIIONS 

I. L. B. 10 Bom. 81 

, - Immore/iUe mro. 

7,^y— ^crops~4ltae).inepl. Standing 

I . ■ 


piingcu. 6ADC r. iASinur ' 

I. L. R. 6 Bom, 692 


, Retlhan Aari* 

cnltHriita Relief Act Amendment Act {XXII of 
JSS2), a. 9— Mortgage b<j agnculturnt—Subaequrnt 
monttj decree agunat moTtgngor—Egect of ante of 
his equitg of redemption in ezeeulion— Immoveable 
proi>eiii/ — Smt for redemiiion i?, an agriculturist 
mor^gngeil^thc^Iand m dispute to the defendant m 

(the mot 
wiiloiv, t 
R'b cqui 

February IbbO, and was bought by the son of tbo 
dcfcnilant (the mortgagee). On tho 12th April 
1883, the sale was confirmed; and on the lOtli 
November 1887, the purchaser took formal pos- 
session of the land. In 1891 the plaintiff (widow 
anil lietr of tbo mortgagor B) brou'’ht this 
suit to redeem the mortgage and to" recover 
possession of the land, contending that, under 
A ♦ ‘/v1w^ -Asricultiinsts’ Relief 

•Act (\MI of 1872), tho salo of the equity- of 
redemption was a nullity. The lower Court 
dismi^ the suit, holding that, although the sale 
« the certificate of 


*■0"' maac before the Acts 

were Mssed Iho Act expressly forbids the im- 
moveable property of an agriculturist to be sold 
m cxcaitioD. and an equity of redemption is im- 
moveablo J^perty withm tho contemplation of 
the Acts The sale, therefore, on tho 10th Feb- 
ruary I8M, of tho equity of redemption in the 
mortgaged lands was illegal and a nullity, and was 
no defence to tho plaintiff’s suit to redeem tho 
mortgage. IIaiulavu v. Kusaji 

I. L. R. 18 Bom. 739 
r. —Mortgage—' Svecu 

^fhj mortgaged"— What amounU to a mortgaae— 
Coicnanf to pay produce of land—Tranaftr of Prn 
perty Art (/r of m2), a. 58. Bhiku, an a^i- . 

‘^^^endants 3 to 5). borro^ 
m 1800 a sum of money from tho plaintiff’s mother 
lesubai, under a bond, whereby he mortgaged h«. 

house as sccMity and also covenanted to mf each 
jwr to Vesubai half the produce of ccrtaiVland as 
interest and the other haU in reduction of tho 
l.riwi|«l, and in case of default she was to Ka 
* t liberty to let the land to others and tnl-aii, 
^e^bai subsequently sued to recover the 
debt, and obtamcl a decree 'directmg ^rs/le of 
tho land In execution of this deerPA VNa i ®i 
Bold on the 5th June, 1890 ^nd 
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s, 22-foncW. 

quently the sale to the plaintiff invalid under 
f 22 of the Deklihan Agriculturists’ Relief Act 
(XVII of 1879) Held, that the land Mas bj>cci. 
fieal!}’ mortgaged for the repayment of the debt 
and that the sale was valid and the plaintiff was 
•entitled to reeoi er possession. BvnsffETV Dooxdo 
Rasikeisbsa (1961) . I. L. H, 28 Bom. 8 

S3. 39, 48, 47, ,48 — Villnge eon- 

eiliaioT — Proceedings before a coitcilialor — Cer- 
tificate of a conciliator — Earlasion of the time occu- 
pied tn proceedings before a eonciUator in eom- 


a dispute must be the one appointed fof the 
local area in -which the agriculturist is residing, 
and not for the district in which the land m 
dispute is eituated. The plamtiff was an agri* 
culturist residing in the Kopargaon tsiuih- He 
purchased the bouse in dispute from the defend* 
ant on the 30tli January 1872, but di<l not get 
possession On the 12th December >]8S3, the 
plaintiff applied to ho put mto possession under 
a 30 of the Dchhbau Agriculturists’ Relief Act 
(XVn of 1870) to the conciliator or appointed 
for the IChatav taluhh, ivherc the house in dispute 
svas situate. The proceedings before the conciliator 
la«t(^ until the 19th February 1384, on which 
day a certihoate under s 49 of the Act was 
granted to the plaintiff. On the 20th February 
1884, the plaintiff brought this suit to recover pos- 
session of tho house The defendant pleaded 
limitation. The plaintiff contended that, under s. 
48 of Act XVn of 1879, the time occupied in the 
proceedings before the conciliator should bo de- 
ducted in computing tlie period of limitation Beld, 
that tho plaintiff m as not entitled to such deduction 
as the conciliator, before whom tho proceedings 
had been ms' ' ' ‘ ' ■ ' t 

the local an 
as required 
therefore, n , 

application Held, also, that the certificate ob- 
-tamed by the plaintiff was not such a certificate 
as is required bj* s 47 of the Act. Beld, further, 
that the want of a proper certificate was not fatal 
to the suit As soon as a defect in a certificate 
becomes apparent the proper course is for a 
Court to Ctay proceedings to enable tho plaintiff 
to malvC good the defect by producing the 
requisite certificate. NVA3iTUi.i v. NtuA vALad 
Fajiidsha . . . I. L B. 13 Bom. 424 

— ^ Bs. 41, 43, 44, and 46 — “ Amiealde 

settUrneni Finally disposing of the matter 
Instalment — Intereit Tho expression '* finally His- 
ros'nj of the matter ” m ss. 4t and 44 of Act XVII 
•of 1879 means no more than the expression “ami- 
•cable settlement ” m ss. 41 and 40 An agreement 
for the settlement of a plaintiff’s claim to be paid 


DEKKHAH’ AGRICULTURISTS’ 
LIEF ACTS— c?nfi. 


- OS. 41, 43, 44, and 49— cineM. 


a mortgage-deht at once or to have tho property 
Bold by an arrangement for the payment of the debt 
by instalments uith power to the plaintiff in 
default of payment of any instalment to take 
or retain possession until tho deht has been fi.atis- 
fied out of the produce of the estate is an “ami- 
cable Bcttlement,’* and therefore one “finallydis- 
posing of tho matter,” mIiicIi, if duly presented, 
most be filed by the Court. Where the sum due 
upon such an agreement is partly made up of in- 
terest, n provision to p.av interest on any instal- 
ment remaining unpaid docs not make the agree- 
mentillcgal Vasctdev Pandit v, NAravAv Josni 
I. L. R. 9 Bom. 15 


1 . - 


8. 44 — Agreement of compromise. 
Under s. 44 of Act XVII of 1879. the 
plamtiff presented to the subordmato Court of 
Talcgaon an Agreement compromising the amount 
of a decree obtained hr the plaintiff agam«fc the 
defendant in the Small Cause Oiirt at Poona. 
The agreement stipulated that the plaintiff was 
to receive, m full satisfaction of the amount of the 
decree (which was for R.W-lS.l). the sum of R40 
to bo paid by yearly instalments of n4 each, and 
that, in default, the phmtiB was to recover the 
whole amount of the decree by executing it The 
Subordinate Judge refuse 1 to file tho agreement, 
being of opinion that it did not finally dispo^ of 
the matter. The case being referred to the 
Court s Held, that the agreement M’as one finally 
disposin" of the matter nuthin the meanmg of a. 
44 of Act XVII of 1879, and that, therefore, the 
Subordinate Judge of T.aIe;aon was to 

receive it, and to proceed as directed m that aec- 
tion. LAKSHllICHiMD V. AnJtJNA 

I. L R. B Bom. 77 

2 Expression “ shoa 


cause." Meaning of— Civil Procedure Code, lSS2,s 
S2S. The expression “show cause' m paia. 

6. 41 of the Daklchaa Agriculturists Relief Act 


MioiPATi Haoadesar J.. .Ij. -H. a'J Horn. 

- Agreement fidd 

under section and becoming a decree— Def lu't «« 
pamnent of instalments due under decree— ApP-‘- 
^(OB to wale decree absolute under s S9 of Transfer 
»/ ftopwfy A,t (/!■ ./ MS-'). Oa the 21rt OrtoW. 
1894, the plaintiff and the defendant entered into 
an amicable agreement before a conciliator lor 
payment of a mortgage-debt due to the former 
by annual instalments The agreement was 
fonvaidcd to the Court on the Slst^ I^cember 
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DEKKHAIT AOBIOULTUIIISTS’ RE- 
LIEF ACTS— conii. 

S.44 — conJi. 

instalments, the first of which became duo on tho 
25th January 1S95, and which also \ras not pakl, 
the plaintifl applied for execution by ealo of 
tho mortgaged property. Tho application was 
made on the Cth September 1S97, and it was 
stnick off the filo for some formal defect on 
the 18th November 1S97. Subsequently, on tho 
10th Octo^r 1893, tho plaintiff haring applied 
for an order absolute for sale under a. 89 of tho 
Transfer of Property Act, questions arose as to 
the applicability of the section to agreements filcil 
in Court under s 44 of the DcLkban Agriculturists’ 
Rehef Act and as to limitation. lltU, that agree- 
ments filed under B. 44 of the Dekkhan Agriculturists’ 
Relief Act, if relating to sale of mortgagcil property, 
are subject to the provisions of a. 89 of the Transfer 
of Property Act Bhaoawav Rawji Mabwadi 
f. Gaurr . . . I. L R. 23 Bom. 644 

4. - Pensions Act 

[XXIII of 1&71), a 4—"Sutt" —Execution pro- 
ceedings— Payment of annuity e'larged on Soranfain 
lands— Liability of the ton of t\e grantor to male 
the payment — Partition of family property — Income 
of a SaranfSm ullage — Conciliation aiyr<r««mf— 
Decree. A conciliation agreement was filed in 
Court on the IGth June 1882 under • 44 of the 


stopped making any more payment A, the son of 
E who had di w, then filed a darUhast to enforce tho 
payment of 1899-1900 J objected to this dar- 
on two grounds ‘ (>) that a certificate under tho 
Pensions Act (XXIII of 1871) was necessary ; and 
(li) that A’s interest baring terminated with fais 
death, the Saran)am must be considered as a fresh 
grant to the son who was not liable to continue 
tho payment Held, (i) that a certificate under tho 
Pensions Act (XXIII of 1871) was not necessary 
for the w ord “ suit ” m a. 4 of the Act docs not in- 
clude execution proceedings. Vajtram » Pan- 
chord}!, J. L. H. 10 Dom. 7J/, fo'lowod IltJd, tu) 


and pay to them 1H5G-0-G per annum A consent 
decree can only be act aside ujwn the aame grounds 
as an agreement can be act aside, eg , fraud or 
mbtake or misrepresentation Per Battt, J,— 
A Court executing a decree cannot question tho 
jurisdiction of tho Court which pas-sed it. “The 
present apphcation m no way affects property fsll- 


DEKKHAH* AaRlOULTURISTS* RE- 
LIEF ACTS— eonli. 

B. 44— conefi. ' 

ing within tho purview of tho Pensions Act, but 
sccIlS cnforcemont against tho ""ncril as-ssts of 
tho j'u Igmont-dcbtor, whoso Ihbility under tho 
decree is not msJo a chirga on tho Siranjam or 
cash allowance at all. That liability appears to 
have been imposed and accepted not as effecting 


ant for the purpose of discharging that liability. ” 
TsUIBAKBAO B, BiLTAitTBlO (1905) 

L L. R. 30 Bom. 101 

BS, 48, 47 — Concilialor'a certificate 

obtained in the name of one eo-pareener — Suit on 
behalf of the family — The remaining eo.parreners 
joining as jdamtifjs to the enit — ffi'niix La‘o— 
Manager — Powers to represent the family. In a 
suit brought on behalf of a joint Hindu family the 
concdiator’a certificate required by « 46 of tho 
Dekkhan A^icuUurists’ Relief Act (XVTI of 1879) 
was obtaiDfd m the name of one of the co-parceners 
alone : but all the co-pirceocrs joined as p'aintiffs 
and admitted m tho pUmt that the ecrtificata had 
been obtained on behalf of tho joint family. It was 
objected to this suit that as the certificate was in 
the name of one of tbo plaintiffs the suit could not 
lie. JlclJ, overruling the obiection, that the cer- 
tificate obtained by one of tlie co-parccnera, who 
was either the managing member of the family 
at .the tune tho certificate was obtained or who, 
though not maosger. obtained it with tho consent 
andoD behalf of tho joint family, acting as its agent, 
waa eulCcient to support tho suit The rule of 
Hindu law is that a joint family is represented in all 
transactions or concerns with the outside world 
by Its larta (manager), provided these arc for tho 
benefit or necessity of the family j an I that any 
co-parccner who dues not occupy that position of 
manigor can represent and binl the family in 
such transaction or concerns, provided he svas either 
previously authorise 1 to represent it or, in tho 
ab^enec of such authority, tho other co-psrcener 
auboequently by words or conluot ratified hu acts. 
Vrnw Duoxni v Babvji (1908) 

I. L. B. 32 Bom. 875 

B. 47. 

See Arbitratio'C — .Vrditbatios ditobe 
Special Acts— Dekkhan Aoeic0l* 

tubists’ Reliet Act. 

I. L. B, 8 Bom. 20 
L L. B. 21 Bom. 63 
1. — - — Code of Civil 

Procedure {XIV of 7SSd), t. 325 — Construction — 
Ariitration award-— Concili'itor'e eeriificalt. IVnere 
a matter has been referred to arbitration, without 
the iaterrention of a Court of Justice, by parties 
one of whom is an agriculturist, and an award has 
been made thereon, any person interested in tho 
award may, without obtaining the conciliator’s 
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s. 47— concW- 

ccrtificatf, apply for the filing of the award under 
B. 625 of the Code of Civil Procedure the prorisiona 
of \ihich art) not supor&eded by a 47 of the Dekkan 
Agriculturists’ Relief Act, 1879. Gasoaouar 
Sakharui i'. StAH.ADU SaxTAir 

I. L. E. 8 Bom. 20 

2. as. 4Vt 48 — .-Ippfieation for 

txecution of deertt — Convlifilor'i etrltficatt Tlie 
preseotation to any Civil Court of an application 
for execution of a decree parsed before lit Novem- 
ber 1879 (the date on uhich the DckkhanAgri- 
culturlsta’ Belief Act came mto force), to xvhKh 
any agrfculiurwt residing ivithin any local area 
for vihicb ft conciliator has been appointed m a 
party, h no fegal presentation at all, if the appli- 
cation be not accompanied by the concilialor’a 
certificate JIasohar t>. Gebiapa 

I. L. E. 6 Bom. 31 

B. 48. 

See Ltmitatios Act, 1877, Art. 179 — 
Period rBoa wmea Lp’itation pdrs — 
— CoMijnjovs Proceedi.scs. 

I. L E. 20 Bom. 108 

8, 49. 

See Parties — ScBSTiiUTtov op Parties 
— pLAiimprs I. L. K. 19 Bom. 202 
See Rttles urDCr Acts— Deekrar Aqrt- 
cuiTCBisTs’ Beuef Act 

I. L. E. 10 Bom. 189 

B. 63. 

See Review — Power to nrviBw. 

I. L. E. 19 Bom. 113, 118 
I. L. E. SO Boot. 281 

1. — — I - - Sjxcxal JvJgt, 


BEKKHAN AGEICDLTUEISTS’ EE- 

LEEP ACTS— conftf. 

8. 53— confA 

8. — Agricvlturitt — 

PlatHiiff ftoted or adniiltcd to be an agrtculluriU— 
Speeiat Judge, retiiionaf juriadirlion of — Dellhan 
Ag'/rettftariVfi’ Jldicf Act, s 73. The plaintiff 
alleging that she was an agriculturist, sued tor 
rwlemption under Ch II of the Dekkhan Agricul- 
furwta' Relief Act (Xl’II of 1879). The Subor- 
dinate Judge raised an issue as to her status, 
and on that issue found that she nas not 
an agriculturist He, houeicr, proceeded uith 
the trial of the ease, and on the merits dismissed her 
claim She thereupon applied to the Special Judge, 
who lookup the ca<c in revision, reversed the decree 


passed was one not under CJi. II of the DelAhan 
Agricultufists’ Relief Act, hut under the general 
provisions of the Civil Procedure Code (Act XlV 
of 1882). By s. 53 the Special Judge h.as juris* 
diction only over decisions and orders passed by a 
Subordinate Judge under Cb II. PfrpARSO>s, 

It is only when the plaintli! is eclmittcd and proved 
(not merely when lie claims) to bo an agriculturist 
that the Cburt has jurisdiction to try a suit under 
Ch. 11 of the Act. The question of, ■status ought 
to ho raisdl and decided as a preliminary issue. 
LAESOMAy Bauji i> Rauchavdba Parashram 

I. Jj. E. 23 Bom. 321 

4 . .. — Pouerof Special 

Judge to lory decree — Reiieu’ — Mortgage — Profits • 
in lieu of interest— ProtMion that mortgage net to be 
redeemed vnltl unsecured loan paid off — Mortgage 

' - . - - . . ' ppltcd to 

, chef Act. 

B gave 

' his loan 

certain 


to grant a review of a decree or order once made 
by him on the ground of the discoyny of oeir 
evidence Rabaji bin Patloji v Babaji bin 
IIaeapu . . . 1. L. R. 15 Bom. 660 


— /fcciaionorw poice 

ol the Special Judge— Cases m v.hxch failure c 
justice oj^eors to haie talen place— Discretion o 
CoutI \3nder s. 63 of the Dekkban Aiiricultunstf 
Relief Act (XMI of 1879), the Special JuiW haa ; 
revL«ioaary power in ell cases where a f^ure o 

E « I»“ 

>... Ri V. *he finding on a question of fac’ 

dim. ■’"■'S': “ •» "I ‘ 

Rhi/thii V lini within his jurisdiction 

rrnm ^ d^d. dmtatee 

from. Gueubasava r Ceanjialappa 

I. L. B. 10 Bom. 286 


compound interest at Rl-8 per cent, per mensem. 
The bond further provided that the mortgage should 
not he redeemed until the latter sura of 1150 with 
interest should he paid off. B sued for jedemptioa 
of tlie mortgage. Tlie first Court found that the 
mortgago had been paid off, and ordereil redcrap- 
t»n on the plaintiff paying R50 with interest, which, 
under the rule of damdopat, jnereasedthe amount 
to RW» The plaintiff appbed to the Special 
Judge for review, on the ground that he had 
already paid the RSO The Special Judge did not 
review the esse on that ground, but, acting under 
tbopowergiven him by as 63 and 54 of the Dekkhan 
Agneulturists’ Relief Act, varied the decree by- 
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ordering redemption on pajment of R50 only, 
holding that, as the mortgage bad been long since 
paid out of profits, the baJance of such profits 
sbou’d be applied to ra 3 ment of the interest due 
on the ESI) On appeal to the High Court: 
Hild, that the Special Judge had jurisdKtion fto- 
%iTto motu under the prorisions of s. C3 to eery the 
decree of the loMcr Court vhilc not reeiemng the 
case on the ground applietl for hp’ the plaintiff. 
i/eW, also, that the Courts, rihile inquiring into the 
merits of a case under s. 12 of the Dchhhan Agri- 
culturists’ Relief Act, had authority under a. 13 
to treat the original advance of RIOO and RCO as 
a single transaction and to set aside the agreement 
of the parties Jo treat part of (he loan as a mortgage 
loan and part as an unsecurecl loan, and to deal 
nith the nholc case (as in substance it was) as an 
advance on a mortgage. £Ar.KBisnN'A l>DRAtiiAN 
r. Mabadeo Basaji Kn.KARM 

I, L. R. 22 Eom. 620 

as. 63, 64 — Sptttal Judqt, 


poirer# o/, in ret-i«iOR— TritAdrniral o) suit — Afiatale 
in filing iuU. A Special Judge appointed umler 

- '•* -* *• ’ Rebef Act 

eiercisc of 
tiff to nith- 

. _ _ a new one, 

tnerclv on the ground t£at he has made some 
mistako in filing the suit. Bcktaju Boaooji t. 
Uawaji . , . I, L. R. 12 Bom €84 

8. . — Sjxciol JvJ^— 

ilsmioRcf potrera — Qutftiffn of fact — Cnmiml Pro- 
ttdurt Code (Act X of 18S2), s. 435. Under sa. 63, 
64 of the Dckkban ACTiculturists' Relief Act (XVII 
the SpeciaTjudge can interfere with an 
improper as \icJl as an illegal decree or order, llis 
revisional jurisdiction resembles that iiossessed by 
the High Court under the Code of Criminal froce* 
dure (Act X of 1SS3), and ought if it be held to 
include the joucr of setting aside the decision of * 
louer Court on the facts, to be eaeivrwd only la 
very exceptional cases. Sninnu nJX Scpiiana 
Jasuat v.^Bau bi> Mtimr.i Jacbav 

I. L. B. 16 Bom- 180 

■ — B. 56 

See Reoistbatiox Act, s 17- 

I. Ii. B. 10 Bom. 2 

U ' - — Signed baSanee e>f 

o(tcutit~^£rtaenee^ Abalanccof account signed by 
an agrieulturiat is an instrument which purports to 
evidence an obligation for the payment of money, 
and cannot, therefore, be admitted in cvidetKe, 
unlesa written by, or under the soperinlendeneo 
of, and attested by, a village registrar, as required 
by a. CG of Act XVH of Ibpp. Kai." ’ - 
BnOKIlE Ko^DAJ^ 

_ T 77 Aeeount aij>«Afetf 

oaU si^noi 6y dellore, one oftchem tms an ogrt. 
cuaumJ—SBU against o« ogrievUvrut—ETidenet-. 

VOL. II. 


JnadmiisibtUtij of vnreoieUred Ihata for ant/ pur- 
f ' ’ 


(ue amount uuo to me {uainiui, anu also an agreo- 
ment to pay interest. The defendant, who was an 


1679 did not apply, and that the khata sued on 


one who was not an agriculturist. Dixsiu KuTASn 

V. HAJlOOVA^'X>A3 GOTASSlLUtPAS 

1. Ii. E. 18 Bom. 216 

8 . - 


Deilhan Agn- 

cullurtsle' Pehef Amendment Act (XXIll of 
1S8$). »■ ^ — Froviao added to a. 66 of Act XVll of 
J37S— itj applteabilily to xMlnimenta executed 6<- 
fore il come into foret-^SUUvte, eonatrvetion of. 
The genera) rule is that Acts are prospective, not 
retrospective, m their operation. To t^ rule 
there are two esception^fo) when Acts are «• 


IS not retrospective in its operation, as it involves 
not merely a change of procedure but also a change 
of existing rights. 'Ihc plaintiff purchased a 
house Jrom the drfendant, who was an agriculturist, 
under a deed of aalo dated 23rd June 1880. The 
deed was registered under the Kftjistratton Act 
(lllof 1877) On the 1st December IbSG, the plaint- 
iff sued to recover possession of the house. Tho 
defendant pleaded that the sale-dcod was invalid 
for want of consideration. Both the lower Courts 


suit, but before tlie suit came to a hearing, tho 
plaintiff was entitled to the benefit of the proviso 


Bq 
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s. 60— 

4. - AgrterUtnt exe- 

eutei before a village conciliaior — Agretment tvi' 
fencing an intention to create a morlgagf^^Adiais- 
sibility land validity of euch ngreemtni~'Bvilenee^ 
Ott tho 1st December 1891, defeodaat execoted be- 
fore a viHa^e conciibtor a kabuiiat to the following 
eSect “ I admit DlBO are due from too to th* 
plaintiff (under a mortgage). I also owe him 
H43o under » consent decree and Rl39 ae a fresh- 
advance, in all HI, 434. I agree to pay oa this sum 
interest at 13 annas per cent, per mensem. For 

.y lacnlionetl 

at Juanar. 
j-ears If I 
I the money 
aid the sale- 
pay the defi- 
ciency. I have already put the plaintiff in pos- 
session of the property herein mentioned " 
Tho village conciliator fornardod thu Jcibuliat to 

{• . P •. 1 ‘-.S' . ’ . <1 • . n.l •• 

1 . • \ \ \ . I-:. 

I ' • ' ■ I j 


fendant to execute a mortgage m terms of tho 
kabidut and for & personal decree against the de- 
fendant for the amount due B«ld, that tho kabu- 
iiat did pot of itself create a mortgage, but only 
evidence the intention of the parties to create one 
It did not. therefore, fall under s 50 of the Dekkhan 
Agriculturists' Relief \ct, aod wasadmi-oiblcm cti- 
dence to prove the contract enter^ into /[eld, 
also, that the plaintiff was entitled to a decree 
directing the d' fundsnt to rsecute a morlgig' in 
terms o£ the kabuiiat ManauAV f> MsDtocr 

I. L, R. 22 Bom, 788 

— B 60. 

See Rtoistbatxon Act, s 17. 

I. L. R. 10 Bom. 280 

8. 83 (A). 

SmThahsti-b OFpBOprnTY Acr. e 59. 

I.D R. 33 Bom. 44 


Bch II, Art. 
Agnculturtsl'g 
Contract Att, st 
1880, a suit 


8. 72 — LimiioUon Act. 1377, 
5^ — Non-agricullural pr»itc«paf— 
srrrety — Contract of gwtrantee — 
126-117 On tho llth September 
»uo,/, u oui,. \,as instituted against a non-agri- 
^Iturist principal and agricultunst eurety for 
1183 8.0, being principal and interest line oa a 
bond dated the 6th Angust 1877 and payable 
on demand The action being barred againsi 
vfr debtor under the Limitation Act, 

Art. C9. tho questum 
Court, whether, under s 72 
Agriculturists’ Relief Act, XVU 
ot iS7J. the agricuUurut eurcty was atUl liable 
fOT tho amount sued for. Uehi, that, elthough 
Iho suit was barred aa against the principal debtor 


DBKEHAN AaRICULTURISTS* BE. 
p-ilEF ACTS— ;onfi. 

• — • 8. 72 — conld. 

under Art 59, S^b. II of the Limitation Act, 
yet tho surety, being an agriculturist, was gtiU 
liable, inasmuch as s. 72 of the Dehkhtn Agrl 
eultorida’ Relief Act, which ertenJs the period 
• , - . • 

. cipils 

. ■ Ss. 

■ ■, ronsi- 

dered in connect/ou with the effect of s. 72 of tho 
Dekkhan Agricuiturists' Relief Act, XVfl oflSTO. 
IlaJAnniaL v. KBt9nv.iRtv I. L. R. 6 Bom. 647 

2. Linilalion ~~Sureli/ 

— PrutctpiU. A as principil, ani B and <7 
os sureties, ofctaine I a leisa from P of certain land, 
dated 30th July 1&30 A, B, and C were agricul- 
turists within the meaning of Act XVII of 1370, 
and the lease was rcgwteceJ under a 50 of that Act. 
On 1st March ISS I, D sued A, B, and C to recover 
to rent under the lease ifrii, that, under s 72 
of Act XVII of 1S79, as ameuded by Acts XXUI 
of 18S1 and XXII of I9b2, tbo extended limitstioa 
did not apply to tho surety, eren though the pria- 
cipa) debtor was an aericuitarxst The irords 
"not merely a surety (or the principil debtor 
(which enact the exception to the extended limit- 
ation given by that section) are not restricted 
to the case in ivhich the principal debtor u a non- 
agriculturist UTie lease, hoivorer, having been 


ation Act. XF of 1877, tho period of hmitatum 

applicable to the surety ivas six years from the date 
of default by the prmeipal debtor to pay rent. 
KEsaSajvBiww viTnuKawaJi 

I. D. B. 0 Bom. 320 


3. — Agrtcuhuriel eo- 

defendant sued as surety vterely to petneipeU debtor en 
art tuiregislerej money-bond — imitation Act, 1877, 
Art*- S7, 115- RTiero an agriculturist, who was 
auretviorthe principal debtor, uasjnade co-defend- 


^umrnl "—Limitation On tho 7th April ISSS, 


' private 
for the 

money To-day I have taken Kaod more, nuking 
Rl,3i5 in all. For th.at I wiU give you a bond 
fifteen days hence. I have rMCived the money. 
Thw document was duly V"» , ,va>T? 

of the Dekkhan Agriculturists Belief Act (X\ II 
Of 1878). In Juno 1807, the creditor sued to 
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■DEKKHATT AORICULTUHISTS’ BE- 
LlEP ACTS— concld. 

; "B. 72 — concld. 

Tpcover the principal and interest doe under this 
document. Udd, that the document sued upon 
was a “ Witten instrument ” within the meanin!; 
•ofs. 72, cl (i), of the D*kkhtn Asrieultunsts’ 
R“lief Act, and that tho suit was, therefore, not 
barred, having been brou5ht within twelve years 
from the date of tho document. IltlU also, that 


AnANT V. RAlIItRISIIS.OU0 NinAYAX 

‘ E I*. H. 24 Bom. 334 

'b.’73. 

5m Review— P owim to review. 

L L. n. 19 Bom. 113, lie 

Ste Statotes, constrijctiox op. 

, I. Ii, R. 21 Bom. 822 

b.74. 


DBDAT' — concld. 

See Revisiok— C ruuniAi, Cases— Delat. 
See Specific PERPORAfAMCE — OBVERATiT. * 
I. Xi. R. 30 Calc. 265 

caused by act of Court— 

See IiivuTATios Act, 1877, a. 22. 

1. 1*. R. 17 Bom. 29 

— in applying for sanction— 

See Sakctiok for PitosEcrrnojr. 

11 O. vr. IT. 119 

in'prsaenting appeal — 

See Appeal to pRnnr Council — Prac- 
tice AVD Procedure — AIiscbllanb- 
oos Cases . D. R. 30 I. A. 20 
See LiiirpATioJf Act, 1877, s. 6. 

I, L. R. 81 Bom. S3 
See 'Madras Rent Recovery Act. s. C3. 

I, Iju R. 24 Mad. 668 

in pressnting appeal or review— 

See iJMTTAnoJf Act, 1877, s. 5. 


See Abbitratiox— ARB rni.ATios o.vper 
Special Acts — Dbseqak Aobicol. 

TURISTS’ RcLIEP Act. 

I. D. R. 21 Bom. 63 

See Parties— S uBiTrrCTiox op Parties 
— Plaiittiffs I. ii. R. 19 Bom. 202 

See Review— Power to review. 

I. L. R, 19 Bom. U3, 119 

DEKKHAIT AaRtCULTURISTS’ RE. 
LIEF amendment ACT (VI OP 1895). 
See STATPTtS, COXSTRCCTIOX OF. 

I. L. R. 21 Bom. 822 

DELAY. 

See Acqdiescexce 

See Apritratios — Awards — Dvlav is 
MAKrfo Award I, I,. R. 28 Bom. 132 

Costs— Special Casds— Delay 

1. 1.. B. 11 AIL 372 
See Dn obce Act, s J 4 . 7 Mad. 284 

L L R. 3 Calc. 688 

See ExcnoAcnMEvr. 

1. Ii. R. 20 Bom. 296 
. See Ixjcifcnox — S pecial Cases— Ob- 

STRCCnOX OR I.kjpry to Riobts of I 

Property . 1. R. 20 AIL 345 ' 

See Laches. I 

See Limitatios Act. s 28. I 

L L. R. 17 Mad. 255 I 

See Practice — Civil Cases — Sectbitt 
FOB Costs . .6 0. ‘W. N. 110 , 

VOL. n. 


See Ejectment, Sorr for. 

L Jj. R. 84 Calo. 398 


— prevention of— 

See CRnnyiL Procebdinos. 

I.Ii.R.26 Bom. 662 


DELEGATION OF AUTHORITY* 
POWERS OR FUNCTIONS. 


See Ar^itratios— Duties asd Powers 
OF Arritrators . L. R. 29 I. A. 168 
5m JtrnisDicTiox op CRisirfAL Court- 
General JUDISDlCTtON. 

1. L R. 3 Calc. 63 
I. L. R 4 Calo. 172 
5f« Legal Practitioxem Act, 1870, 
s 30 . . 0 C. W. N. 289 


5m Peval Code, B 180. 






See Pleader— AppormiENT avd Ap* 

PEAHAaiCE . I. L. R. 20 Rom. 293 
I. L. B. 22 Bom. 654 
I. L. R. 0 AIL 213 


5« Ports Act, s. A 

LIj.R.17Mad.ll8 
See SECUBmr foe Good Bebaviocb- 

LL.R.25 AIL 272 

DELIVERY. 


reftissd to take — 

See CoxTRAcr . L L. R. 86 Calc. 730 
DELIVERY ORDER. 

See CoxTRicr — Coxsteuctiox op Cot. 
TRACTS . L L. R 21 Calc. 173 

5 q2 
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UEDIVERr OmyBR-conM. 

1, --- - — Document of title— Contiaera- 

Jion. A document in the foUou-ing terms : — " Alla- 
habad, 27lh January 18GG. Coaimoreial Transport 

Association received from C 31 bales of — — 

which the Commercial Transport Association, in 

consideration of It when p&id to their agent at 

Howrah, hereby agree and contract to deliver 
safely at Howrah," is a mere delivery order and 
not a document of title, at all events as between 
European paities. The claimant under it must 
prove consideration, and a consideration past at the 
time it came into the claimant’s hands as between 
himself and his imroeiliate indorser will not cup- 
port & claim on such a document Assaham 
HaETEAH V. COMilEBaai. TRAWSrORT ASEOCrATlON 

2 Ind. Jtir. N, B. 113 
2, —— — — Effect of endorsement of— 
Vendor’^ liea — Contract Act (IX of JS721 * 

The plaintifi was a htoVp»- • I 

ir 

ai 

tc candy, 

d< .au loin to the 2Slh April follow- 

ing. On the 30th January 1853, in bis capacity 
as broher, he oflected a contract for the sale of the 
same 100 candies of cotton by the dcfemtants to 
X (f> Oo. at H202 per candy L d. Co sold tbo 
cotton to D, and D again sold it back to the de- 
fendants at ItlOl per cand^ . The defendants then 
sold it to 11, by whom it nas sold to K, and K 
finally sold it to 2? Co at RI91 per candy. 
S lib Co obtained possc«cioa of the cotton from the 
plaintiff Oft or about the 24th April on payment of 
ItJOl per candy, for which they had contracted to 
buy it from E The delivery order for the cotton 
had been lent on tbo SOtfa April by the pfain**'^ 'o 
thcdefe&dants, who. in’"’'''* '* ’ . 


1 .. ,»uu party, pica 

£ .j too the oottoo direct, and before 

parting with cotton, if neces^oty.” The ifelivery 
order was then endorsed by the defendants to their 
vendees fid Oo), whom turn endorsed >t to U, by 
whom lb was endorsed to the defendants By 
subsequent endorsements it came ultimately to 
B * Co , who, as above mentioned, got delivery 
of the cotton from the plamtiQ on payment of BlOl 
per candy The piamtiS, who had sold to the defend- 
ants at U200 per candy and who reemved from E 
A Co <iolj IU91 per candy, sued the d^endants 
in the hrnall f auso Court for the difletwice The 
defendants fontcndeil that after the receipt of the 
ietter nr/ttf/i hv them to the plaintiff he was bound 
not to Oilu er the cotton to A A Co , or to any sub, 
sequent endorsee of the delivery order, until h© had 
obtamfsl pay mint of the full price (RSOO per candy) 
which the drfendanU had agreed to nay him font; 
that the dclive^- lo JJ A- Co was not a delivery 
authorized by the defendants ; that the payment 
maife Ly 2JA Co. to the plaintiff was not a payment 
made It. or on behalf of. tbo defendants ; that Ih© 
plamtdl a cause of action, if any. against I* 


DEErVERX- ORDER-cewy. 
defendsDts was for the fuH prfee of the cotton p 
and that, as that oicecdcd 112,000, the SrosJl Cause- 
Court had no jurisdiction. Held, that the defend- 
cat's letter to the plaintiff was ineffectual to 
control or alter the coutse of the Seiirery order, and 
that tbo piaintiff was bound to deliver the cotton 
to Si. Coon payment by them of the price of R191 
per candy- The defcBilaaf^ baun" re-purchased 
the cotton after it bal passed tJirough Boverai 
hsnd». Bold it for RIOI per candy to II, from whom 
it ultimately parsed to £ A- Co. 3'be plaintiff’s 
Jicn, therefore, bb regarded U and his sub-vendccs, 
was confined to the price at the above rate, and B 
' tc Co. were cntitleil to the goods as against the 
defendants on pajment of that price The de- 
fendants' letter, therefore, of the 2(>th April 18S3 — 
honcTcr tb© plaintiff ro^bt have been bonnd to act 
on it as regarfeil L A- Co., to n bom the cotton w as 
Bold at R202 per candy, and the other sub- vendees 
prior to the re-purchase by the defendants — could 
only, 118 regards tKitequtnt purchasers, prevent 
delivery to them before payment of the price at 
which the defencUnts bad re-sold the goods, viz , 
R191 per candy That price was actually poid 
to th« plaintiff before he did deliver the goods, and 
credit wasgnen to the defendants in tbo account 
By the English coiaaion lew a delivery order » 
regarded as a mwo token of authority to deliver p 
1 and before thevhsrfingrr has attorned, it does not, 
independently ofstatute or oust''"' —■ 
chas^ri^'''-- '• 


uuect, 

I ..V, w a delivery order than it 

had by Engh'h eottwioti law, and under that 
Act Cb 00, ilTus (c), and es. 05 and OSJ the giving 
of a delivery order hy a vendor to a vendee does 
notol itself give the vendee such a possession of the 
goods as to defeat the readoe’s lien. The excep- 
tion to this rule contained in cscep. (1) to s lOS, 
whict provides that a seller may give to a buyer a 
better titfe than he had huBSsU wfewe be is, by 
consent of the owner, in poases’'^” 
docuR>v'’»»-*''‘ . 

to < 

1. L. E. 8 Bom. 601 


DEMOLITION. 

See Bemneso . I. L. B. 33 Calc. 2S7 
S«« Caicotta SIimiciRAr, Act (Behoai. 
Act hi ot 1899), s 449- 

I. Ii. E, S3 Cade. 046 


Su CAtcoTTA JlnmOTAi, Act (Bnirn^ 
Act III OF 1899), ss. 449, 450, 452, S79 
T T. Ti. 34 Calc, S41 


DEMONSTBATIVE IiEOAOY, 


Set Probate and 
(V or 1881) . 1 


jmnsTBATiQN Act 
. B. S9 Mad. 165- 
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JJEMUREAQE. 

See CO>TIUCT— CON'STRPCTIOJJ OP CoiT* 
TRACTS , I, D. ^ 13 Bom. 392 
See Interpleader Siht 

I. L. R. 18 Bom. 231 

1- Delay caused by inability of 

captain to deliver goods.. WTiero a purchaser 
cngage<l to take (lelircry of cargo from a ahlp at a 
certain rate per diem, and, in the event of failure, to 
pay demurrage, and the contract cantained a 
stipulation in the foUowIns terms But should 
41- - — , , ,, , , , — — 4 -'the 

1 to 

lold 

' hat, 

■on- 
*age 
the 

rge, 

and that there was no longer to be anj’ period under 
the contract uithin uhich delivery was to bo taken 
of the cargo. GlLiaxDEns, Arbctonot & Co. v. 
Obboy tJntniN Nusdy . . 23 W. R, 139 


deposit— confj 

See Deposit of Money. 

See Deposit or Title Deeds. 

-See Interest . I. D. B. 35 Calc. 

See Lijiitation Act, 1877 

I. L. R. 31 Calc. 619 
See Limitation Act (XV or 1877), ss. 19 
AND 20, Sen II. Arts 50. GO. 

I. D. R. 29 AU 773 

See Payuent into Codbt. 

See Provincial Small Cause Court 
Act, 8 17. 

forfeiture of— 

5£c Penalty . I. D. B. 30 Calc. 000 

in Dili discharge of mortgage 

bond — 

See Transfer of Property Act (IV op 
18S2k ss. 83, $i 

1. 1. R. 30 Calc. 840 


DEaniRREn. 

See Civil Procedure Code, 1882, s, 639 
X. L. R 83 Calc. 788 
s.c. 10 C, W. N. 581 


- in Court— 


See Cjhl Procedure Code (Act XIV op 


11 0. W. N. 496 


DENIAL or EXECUTION OF A 
DOCUMENT. 

Set Recistrition Act (III of 1877) 

12 C. W. N. 47 

DENIAL OF TITLE. 

(SeeLiNDLORD and Tenant — F oarniTURB 
—Denial op Title 
. See Title, Denial of. 

See Transpeb op Property Act (IV op 
1892) . . 12 a W. N. 687 

DEROVO TRIAL. 

See Tilansfer . I L. R. 35 Calc. 467 
DEO ESTATES ACT (IX OF 1880), a L 
See CnoTA Xagfore Encpmbebed 
Estates Act, a 3. 

I. L. R 20 Calc.1000 
See Statutes, CoNsTRUcrioN or. 

L L. R. 20 Calc. 009 
DEPORTATION UNDER REOULA- 
TION III OF 1818. 

See Libel . I. L. R. 36 Calc. 883 
DEPOSIT. 

See Civil Procedure Code. 1SS2, s. JOS. 

8 C. W. N. 355 
See Cn IL Procedure Code, 1SS2, 8. 310 A 
13 C. W. N, 100, 224 
Set Debtor and (Creditor. 

L L. R. 81 Calc. 183 


- , of costs of appeal— 

See Appeal to Privy Council— Pbao* 
TICE AND Procedure — Tims for 
APPEALiNa . I. L. R. 1 Calc. 143 
I. L. R. 2 Calc. 128, 272 
28 W. R. 220 
I. L. R. 6 AU. 250 
I. L R. 10 Calc. 657 
I. L. R. 14 Mad. 391, 893 note 

of debt. 

See Sale in Execution op Decree — 
Settino aside Sale — General Cases. 

I. L R. 30 Calc. 425 

SeeTiuysPEBOFrROPERTYAur.s 83. 

I. L R. 14 Mod. 49 
I. L. B, 17 Mad- 267 
r. L. R. 25 AIL 179 

of Oovemmeat eecuritics — 

See Lhiitation Act, 1877, Sen. II, Aet, 
145 . . 7 C, W. N. 476 

of mortgago»money — 

See Mortgage — Redemption — Miscel- 
laneous Cases L L. R. 27 Bom- 23 

of rent. 

SeeUENOAL T enancy Am-,8. Cl. 

I. L. R. 21 Calc. 188,'680 
L L. R- 25 Calc. 289 
See Bengal Tenancy Act, s. 171. 

13 C. W. N. 1176 


/ 
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DEP 0 SIT~<»fw y* 

— of rent — toneld. 

See Bengal Tenancv Act, s. 174, 

I See Bengal I'ENAScr An, Sen. ni, Abt. 

2(a) . I, L. lU SO Dale, 283 
SeehiTEnEST , H 0. W. K, 083 
I. I.. B, 38 CalG. 84 
See Bale fob Arbeabs of Reoti^Pb- 
posir xo STAv Sale. 

of rerenufl. 

See Lijutatiow Act, 1877, fen. IT, Ajtr. 

US . . . 2. vr. E. 102 

3 B. 1). B. Ap. 67 
I. D. B. 18 Calc. 234 
1. Ii. B, 20 Calc, 51 
' See Sale eob Abbsars or Retende — 
Deposit to stay Sale. 

of security b? pereon entitled 

to certificate. 

See ArrrAL— CEBTmcATE or Apjonis- 

TRATJOS 

■ order refusing to accept— 

See ArptAl^OiiLFFs. 

X. L. R. 18 All UO 
— I to stay sale— 

See Sale fob Appears or [ItE\TNtrz>» 
Dxio&ir 70 riAi Sale 

DEPOSIT or MONEY. 

See Banbebs . I. I», R. 8 Calc. 70 
See COBUUCT— CoNEinoNs Precepint 
I. li. B. 14 Pool 408 
See BnnTAiroN Act, 1S77, fcR II. Art. 

C5> . .1. Jj. B. 10 Bom. 338 

See LwirATiow Act, 1S77, Art. CO (1800, 
6. 1,CI_0). 

See Parties — Pasties roSorrs — L egacy, 
SEJT Fob . . 13 B. I«. E> 142 

See Sale nr Eeecvtjob w Becsee — 

DlSTEIBRTtON OF SALE-FROCrEPS 

I. x>. B. so Calc. 262 

See Saie ik EsiccnGN or Becreb — 
Invalid Sales — Beoiees barred by 
Lbiitatiqii . I. B. B. 4 Calc. 6 

Deposit or tioxe-deeds. 

See lIiNDc Law — Contract — Lien. 

7 Bom. O. 0.46 
See Insolvency— V oLDSTABY Comtey. 

, ^CF,S AND other AfSlOKMZTS BY 

, Dewor , . I. L. B. 19 All. 76 

L. E. S3 I, A. loe 
Bee LitK . 7 q q 45 

. fieeXuiiTATios . 10 C. W. N, 270 


DEPOSIT OP TITLE.DEEDS-wfW. 

See LiwrrATios Act, 1B77, Fen. II, Art. 

147 . . I. L. B. 14 Bom. 260- 

See Mortoaoe . I. L. B. 33 Calc. 410 
See NroOTiABLT: Instrctients Act, 
a 15 . 1. Il B, 17 Mad. 85 

See RroisminoN Act, 1877. a 48. 

I. L. B. 11 Calc. 158 

1. Equitable aortgoge—Senrily 

—Lien. The firm of O J7 A- Co., Calcutta, had an 
accooot with o Bunk ot uhicb 11 uas manager, 
under an arrangement that the bank should dia- 
count bdis acceiited hy C N ds Co. to a certain 
amount, and that C N it: Co. should keep tn the 


unless security were given for the amount then 
due to the Bank. A, the only partner in the firm of 
C N d- Co, then IQ CsJcutta, Tcrbally promised on 
24th Norember to deposit u-itb the Bank the title* 
deeds of the premises m which C N & Co carried 
on thcir business s and m considerntjon of rueh pro* 
mise, P discounted further bOla iroat 24th to ^th 
Koremler. A tnt to letter oaSStbKofeaiber 
as folfona : “ in pursuance of the conversation tbs 
writer had viith you restrrdsy, no noiv deposit the 
title-deeds of landed bouso property, as security 
against our d/rcouat account." 3Iie letter en* 


1870, suspended payment and by the usual order 
their estate and cflccts vested in the OiBoial As-* 
signee, ubo thereupon, finding that the Bank 
claimed a lieu on the deeds, brought a suit against 
the Bank for lecovery of them. Held, that tb© 
^nk was entitled to retain the deeds as security 
both for the balance of the discount account exist- 
if^ at the time of the promt'^e to deposit, and also 
for the iulls disconnted beta een the 24th and 29th 
Horember. Setnlle: TheBankcasentitledtohoId 
the deeds actually depos/fetl as if they were the 
deeds which formed the subject of the verbal pro- 
mise to JR. Mivr-F” t> ClfARTEEED JlESCANTILB 

Bank of India, LormoN, and China 

6 B. B. n. 701 


iBKAinsi Azas V. OitriKsnANK „ ^ T. 

7 B, U K. 663. 10 W, E. 203- 

8. _^_Jf€morandumgiv«a 

e^ter depoailSecunty for loan. The defendant. 
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DEPOSIT OP TITLE-DEEDS— <rcm/i. 

deposited certain title-deeds W"ith the pAaint- 
ifl as security for the repayment of 111,200 lent 
him hy the plaintiff at the time the deposit aas 
made. On the evenins of the same day, the de- 
fendant- by way of further security, gave to the 
plaintiff a promiseory note for the amount of the 


Dcit r. SnavtarL Kcetit.\ 

11 D. L. R. 406 : 20 W. E. 160 


4. — . Heivrn of deeds 

to taUtftj do^lts at to title, l^^cre the plaintiff 
had cdianccd to the ffrst defendant FSS.tCO, and 
had agreed to advance R27,((,0 mere, the v\hole 
Rf'S.CUO to he secured ly a nertgage of the firat 
defendant’s mcoveahle ircpeitj, and the first 
dcfindant hed dcjositcd vvith the {-iaintiff the title- 
deeds of his isirovcahle prcicrtj, for the rurfose 
of enabhrg him to get a nroitgege-dced pi< pared, 
and had agieed to esccute tteh mortgage-deed 
on rojroent to him ly the plaintiff of the lalarce 
of llie JIOS.CCO, and the title-elccda were afterwards 
returned Ly the plaintiff to the frst defendant for 
the furposc of ecaLlirg him to clear up eerlaio 
doults as to his tit'e to reme of the pretnises com- 
prised in the deeds, and such deeds were cot sub- 
sequently tetiiined ly the Crst defendant, nor were 
othera cTciositcd in lieu thereof, and tbe talance 
of the ncS.CfO was rot raid the plaintiff to tbe 
first defendaLt : IJdd, that there was an equitable 
xnoitgage to the p’amtiff to secure TSS.COO, so 
Ur as concerned thepiopcrtj ccmprisedinthedeeds. 
Da^ai. Oajraj v. jnraJ ^^aTa^8l 

1. L. B. 1 Bern. 237 

6. — Contrnet o/ morl- 

goje— lili«r slctirg terms o/ egvi/nMe niortjTOje, 
tljtcl cf—EijVitolle mctlscgee, ht jrcffr nvtdg 
A are! li esecuted a joint ard severaj proniifseirj 
note in favour of the jilaintiff. On the same 
day A dcf osited wiOi the plaintiff the title-deeda of 
his jrofeitj aa coIJatrral recuritv.acd received 
ccrjoinll) vnlb Ba jait of IheecnvidcratioD-mcory 
fer tie fttmiricrj note. iLcrtl.v aflerwarda A 
addieifeeJ a letter to the p'sir.tiff to tb» effect: 
“As ecllttfial sccLrit} fer the e’uc pojmenl of 
leeirAl I j a ticn'Ufur.v ccte of evendate 
1 1 riewitb Lend jcu ti e title-deeds of my {>r|eity 


rrgntiaticn admissible m evKlrtce cf tie equitable 


DEPOSIT or TITLE-DEEDS— eonW. 

mortgage which had been completed upon deposit 
of title-deeds. Held, also, that the eitistcnco of 
the letter w onid net prevent the plaintiff from riv- 
ing any other evidence in prod cl his claim. 
Kedcrraih Dvtt v. Sham LcU Khittry, JJ Jl. L. R. 
40S, followed. Held, further, that the plaintiff 
was not entitled upon the transaction to a con- 
Tcjancc of the legal estate his proper remedy 
heing by sale of the mortgaged property. Oo 
Kou>o t*. Worxii llToorr Oo 

X L. B. 13 Calc. 322 

8. Legal mortgage 

vntegMiered — Claim ly morlgagee, xcho hat faxleJ 
to uguter morigagt-deed, to hate «n eqwtdble mort- 
gage ly ttrlue cf defcsit of Ufle-dttdt j.Tcttovshj to 
ereettUon cf mcrtgage-ditd. Die plaintiff having 
consented fo lend RIO.CCC to the defendant, the 
latter de] ositcd with him, on the 2nd April IS8J, 
the title-deeds of a certain property. On receiving 
tLfin. the plaintiff told tbe defendant that he would 
take them to his attorney, have a deed drawn 


' ficcl ly attcincy, ard the (feed had been pre- 
pared. At tbe time the deeds were handed over 
I to tbe p'eintiff (> c., tbe 2nd April IISS), there was 
1.0 existing dcit due by tho defendant fo the 
plaintiff. On the Clb April 1883, thcmoitgagc-dccd 
was executed, snd.ou the same day the money was 
I advanced b> tbe jilaintiff to the defendant. The 
' i.hviritiO stated tbat he “had advanced tie money 
00 tic security of the tit’e-dccds on the same dry ” 
I Hedidrotsa> bow long Lef ore tlie execution of the 
( deed the money had Iren paid, Lut the deed itself 
I recited tbat the PIO,CCO were paid immediately 
before the execution of the mortgage. The mort- 
gage-deed was not rrgutered. The plaintiff stated 
tbat he knew that it required registration, but that 
I It was left unregistered at the request of Iho de- 
I firdant, who did not with to bo “ expo'^ed in tho 
' eyes of the public ” Ihe plaintiff sued for a de- 
elsroticn that be was entitled to an cquilaLlo 
fficilpage upon the said piroperly, and for the sale 
thereof, in defaiilt of the payment of the morlgage- 
delt He contended that the loan bad been made 
I cn the security of the title-deeds vihich had Iccn 
I elepeisitcd on the 2nd April ; that he bad, no doubt, 

I intended to obtain a legal mortgage, but that he 
I bad ebardentd that iDtention by cora'ctirg 
I to leave the mortgage-deed unregistered, and had 
I cn tie Cth April electid to niy up>on his equitable 
I mortgage, iidd, tlat the plaii till Ladno equ.table 
t mortgage. At the time when the deeds were de- 
' posited, there waa no antecedent or existing debt, 

I cor waa any oral agreement made that the title 
decdstbeu’dstard as a seeiiity forfuture advances, 
nor was any advance, in fact, made until the ircrt- 
gage-deed was about to le executed. There could 
le ro dcclt that, if the defendant tad not been 
nady to exetute the deed, no advance would Lave 
t«ii made. The m^ney vraa really advanced on 
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DEPOSIT or TITLE-DEEDS— confd. 


DEPOSIT OP TITLE-DEEDS— conti. 


the security of the mortgage-deed, though, at the 
time the money ^"as adranced, the plaintiff had the 
title-deeds in hia possession. Jaitha Boiua ». 
Abtjcl Yyad OosiiA5t . I. L. It. 10 Bom. 634 

7. — Lien — Unhomedan 

law — Trust. S purchased the muttah of B, and 
paid part of the consideration-money, when the 
parties came to complete, the vendors had not the 
title-deeds, but they promised to deliver them in a 
few days, and arranged that the remaining part of 
the purchase-money should he retained by the pur- 
chaser, and they handed over to him tho title-deeds 
of another muttah called T, to be held as security for 
their delivering to tho purchaser tho title-deeds of 
muttah E in order to perfect his title. The pur- 


created a lien, and bound the muttah T for the 
advances made by £. SemlU: By the Mahomcilan 
law such a deposit for a security in respect of a 
contmgent loss nould be in the nature of a trust, 
not a power. Varsek Setq Sait v. LtrcRPiTHY 
Boyjze LallaS . . 0 2S.00. 1. A. 303 

8. ' — Payment of morl- 

gage-deht hy (Aird person at request of mortgayor — 
Deposit of mortgage-deed and doeumenls of title 
with aueh third person at request of mortgagor — 
Effect of transaetion — Equitable mortgage— Right 
oftfiuit. The first defendant held a mortgage os a 
security for a loan of B360 On the 23ra .Time 
1893, the mortgagors themselves paid him the 

»_* J xL. . X . . 

paid 

was 

■d 60 

eiiuuiBeu, lugeiuei wiia uuuiuer uuenment ot title, 
was thereupon handed over to the plaintiff by 
direction of the mortgagors The plaintiff snbse- 


mortgagors, handed over the endorsed mortgage- 
deed and tho other document of title to the plaintiff, 
a new mortgage, viz., an equitable mortgage by 
deposit ol title-deed^, was effected by the mort- 
gagors in favour of the plaintiff. What rights 
that deposit gave against tho mortgagors depended 
on the ngreement between them. KnusntL 
SaDISHIV V. ruXASICHAND JCSmTTJI 

I. L. R. 22 Bom. 164 

©. Trantfer of Pro- 

perty Act, s. S9 — Deposit of title-deeds in Calcutta 
~ Imntovcalle property in inofusetl. It is not 
necessary to thewahdity of a mortgage by deposit of 
title-deeds, under s. 50 of the Transfer of Property 
Act (IV’ of 1682), that the property to which tho 
title-deeds relate should be situated w ithm the limits 
of one of the towns where such mortgages are 
allowed. Vardtn Seth Sam v. Luelpathy Ro’j)et 
Lallah, 9 J/oo. I, A. 303, and Manel/i Framji 
V. Raslomji Nasnwanji Mistry, I. L R H Bom. 
269, referred to. Wsdho Dw v. Ra'i Kishey 

I. L. B. 14 All. 238 

10. ' '■ Transfer of Pro- 

perty Act (IV of 1SS2), s 59— Mortgage by depotit 
of title-deedt before the coming into force of Act 
JVofJSS'J. Up to the Ut of July 1833, bemgtho 
date of the coming into force of Act IV of 1833, 
there WAS no difference bstween the law in tho 
mofussil and that prevalent in tho Presidency towns 


Transfer of Pros- 

petty Act (IV of 1SS2) a. 59— Immoveable properties 
Situated party outside the limits of Calcutta — Tran- 
saction »« C(ifca»a— Eorni of decree on mortgage— 


mortgage from tho defendant But held, also, 
dismissing the appeal, that the plaintiff had no 
right of suit against the defendant. The defendant’* 
mortgage was at an end. It was paid off, and 
nothing remained for tho defendant to do but 
to retransfer the r.Tn,-.o-»,. xi.. __.x— — *- 


the transaction having taken place in Calcutta, 


practice of the Court, the appropriate remedy in 
Buch a mortgage suit is a decree for sale. Srikath 
Roy w. Godadhub Das . L L. R 

1 C. W. IT. 225 
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DEPOSIT OP TITLE-DEEDS— conf/i. 


12. - Further adraneea 

Equitable mortgage on Utle’deeds already deposited 

under previous mortgige. The defcndanta had 
executed a mortgage in favour of the plaintiff, 
and handed him the title-deeds of the mortgaged 
property. Subsequently the plaintiff advanced a 
further sum to the defendants who agreeil that the 
plaintiff should retain the title-deeds already held by 
him as security for the repayment of the further 
advances There Avas no fresh deposit of the deeds. 
Jltld, that the plaintiff was entitled to ho declared 
an equitable mortgagee in respect of such farther 
advance. Ex-partt A'eiwinjton, 2 V. A. B 79, ap- 
plied. In re Btelham, 18 Q. B D. 3S0, referred to. 
•Gibexdbo Coojiab Dutt t’. Kosirn Komabi Dasi 
L L. R. 25 Calc. 611 
2 C. W. K 356 

DEPOSITARY. 


Lisiitatiov Act, 1877, Sen II. Arts. 
48, 40 AND 145 I. L. R. 26 Bom. 430 
Set Limitation Act, 1877, f-cu. II, Art 
145 . . I. L. R. 18 Calc. 234 

I. L. R. 20 Calc. 61 

DEPOSITION 

Set Commission— Criminal Cases. 

I. L. R 19 Bom. 746 


See E^^DB^CE— Ci\iL Cases— Deposi- 
tions 1. 1*- R- Calc. 751 

See Evidence- Criminal Cases — Depo- 
sitions 

See EvintNCE Act, ss 32, 33 
See Limitation Act, 1877, s 10 

I. L. R, 16 Mad. 220 
! I. L. R. 20 Mad. 239 


of witnesses, reading over- 
sea Cbisiinal PboceDcre Code, s. 360. 

13 C. W.N.D42 
See PfiKOERV . I L. R 30 Calc. 956 
S<e JuBV . . 13 O. YT. N. 197 

Proof of— Proof o/ o previous deposi- 
tion, exhibited icithout objection — Identity o/ witness 
~-Adinissil,,l,(y ettdence tVherc the deposition 

gn en by the petitioner in a previous case was 
BOQcht to be pro\ed in a eubscqnent case ; 
Held, thst the mere putting in of the presious 
deposition Mill not be suQicKnt proof of the eanie, 
but that It was necc«<ary to pro\c that the present 
petitioner was the person who was examined in the 
pre\ ious suit. The fact that the document was not 
objected to w hen it w as onh made an exhibit made 
no difference. SiiEiKn Fakir Mahomed r. SsEiEn 
UriR Ali(1909) . . ISCW. N.409 

DEPUTY COLLECTOR, JURISDIC- 
TION OF. 

See Bengal Drainage Arr, s 44. 

8 C. W. N. 609 

' See Collector. 

Set False Evtdesce— GES tHAiiT. 

L L. R, 27 Calc. 829 


DEPUTY COLLECTOR, JURISDIC- 
TION OP— foneW. 

Suit for restoration of specific 

moveable property— J/atfros Bent Itecovery 
Act [Sladraa Act VIII of ISGS), a. 40. A raiyat 


had no jurisdiction to entertain the siut under the 
Rent Recovery Act, 6. 49. Rajah of Veskataotri 
p. Yerra Reddi . . I. L. R. 16 Mad. 323 

DEPUTY COMMISSIONER. 

See Dischvroe ofAccpsed 

19 ■W, R. Cr. 40 
See Goardian I. L. R. 34 Calc. 669 
1. Jurisdiction— Crinunol Proce- 

dure Code, 1872, a. 3G — Commitment to Deputy 
Commissioner as Court of Session when he could 
only act as Magistrate. The prisoner was commit- 
te<l to the Court of Session for trial on the 21st day 
of December 1872, and the record was sent to the 
Deputy Commi««ioner of Jalann Under the Code of 
Crirainal Procedure, Act X of 1872,wluchcameinto 
force on the Ist clay of January 1873, the Deputy 


aioner, dtvcgarding the commitment, took the case 
up afresh as a Magistrate of the district under 
e 36 Held, that this was clearly illegal, and 


V 4.wui.u.\ ... , UAS. 

2. Assistant Commissioner, 

ChotR NagPore. An Assistant Commissioner in 
Cbota Kagpore (exercising the powers of a Sudder 
Atneen) has no jurisdiction to try a suit valued at 
112,800 The suit is cognizable by a Deputy Cbm- 
nsissioDcr who has the pOu ers of a Principal Sudder 
.4mccn Dhodiiela v Mcnaran Tewary 

7 YT. R. 358 

3. Non-Regulation Province— 

Crtminaf Proeedure Code, 2bGJ, as 14, 412 — Appeal. 


tioa in a case in which'he had no jurt^iction. 
Qceex r. BopoN Dhoou . '.10W. R.Cr. 1 

4. District Court— /fMo/renf judg- 

ment-deltoT^—Civil Procedure Code, 1882, as 344, 
3G0 — Apflieation to hare fudgnienl-dthtor deelared 
insdrent—CiMit. The Court of the Judicial Com- 
missioner, and not that of a Deputy Commissioner, is 
the District Court *' in Chota Kagpore under ss. 2 



( 3133 } 


< 3437 ) 

DEPUTY COMIffiaSlONEH— <onc?<r. 


DIGEST OF.CABES. 

i 


DEPUTY MAQISTBATE-concy. 


and 344 of the Citd Procedure Code. A Deimly 
Commissioner, therefore, invented by the loc^ 
Government mth powers under s. 3G0 of the Code, 
has no juriadiction, apart from any transfer by tbe 
“ District Court,” to entertain an application by a 
judgment-creditor under s 344 to have his judg. 
roent-debtor declared an insolvent. In re WaJier^ 
I. L. R. 6 Mad. 430, and Pwri^ndns Prij* v. CTtvTsn 
Raichand, I. L. R. 3 Rom. 196, fedJowed. 'Ibe 
question of jurisdiction not having been raised m 
the lower Court, the order was act aside without 
costs. JOYSAHAVAK SlKOH tJ BrUDHOO SUHrW 
StKan , . . . I. D. B, Id CaIc. 13 

6. — Ma^ttirale of firal 

clasi, dviu of, to coiiimt to Sessiofia paeon ncenstd of 
dacoily — Criminal PrceedHre Code (Act V of 189$), 
e. 30-^hjtcl of c<J«/efTiny special pouert 0 « Dutnet 
Maffistratet~Jvri3d>cUon A Magistrate of the 
first class wbo is haldmg an inquiry lo a case of 
dacoity has jurisdiction citjicr to commit the 
accused to the Court of Sesiion or to discborgo bim. 
He has no authority to mahe over the cos« to a 
District Blagistrate who n a Deputy Cooiniissioner 
BpeoiaUy empowered under a. 3t), Code of CrtaitoAl 
Procedoro, to try such cases But ivlier© it was 
found that an accused person who had been con- 
Tictetl by the District Magistrate in a case thus 
made over to him had not been jirejudiced at tbe 
trial, tho lligh Court maintained the conviction. 
Asuit V Kjk’o-Emperoii (1902) 

7 O. W. N. 457 


power of, to administer oath. 

iSee FatsE EncEhfE — Orww piiT- v- 

I. D. B. 14 Calc. 853 

DESBETIOIT. 

Aeo BesstrsE Law— Divorce. 

I. L. B. 19 Calc. 480 
See Divorce Act, s- 3, ct. 9, s. 14 and 
8. 37. 

I. L. B, 4 Calc. 260 ! 3 C. L. E. 484 
I. D, R. 3 Calc. 485 j 1 0. D. B, 662 
6B. L. B. Ap. 163 
I. L. K. 6 All 71 
1. 1*. E. 22 Mad. 323 
5ee Hrxuu Law — H usbaxd and wife. 

I. D. B. 13 All. 120 

DESIGN. 


■See Ikyentioss and Desicss AtT, 6. 51 . 

1 D.B.25AII.493 
I. L. E. 28 All. 00 

DESTRUCTION. 

of articles unfit for human food— 


See Caicutta Mpnicipai. Act IBek. Act 
lU or 1890), 88. 502, 505 

I. li. E. SO Calo. 421 


DETENTION OP ACCUSED BY PO- 
IICE. 

Stt Police Ccsiopy 11 0, W. N. 564 


DEPUTY COMMISSIOKEE, AKYAB. 

■■ ' ' Insolvency— C.vd Proferfure Code, 

7877, s 6 and « 344-300. The Deputy (.ominis. 
sjooer of Ahjab eitting as District Judge has power 
to entertain applications under Ct XX of Act X 
of 1877. -S 0 (o) of that Act interpo’ses no obstacle 
in tho nay of the Deputy CommissKmer <l«aling 
with such appiications, nor does the eaerci^e of 
pon er in any w ay “ aflect the jurisdiction of tbe Ke- 
cordcr of Kangoon sitting as an Insohent Court m 
Aliyab ” within tho meaning of that sectioo In the 
wetter of Abdul Basitd 

I. L. E. 4 Calc. 04 s 2 C. L. B. 485 

DEPUTY COMMISSIONEB OP POLICE, 
CALCUTTA. 

conffesaion signed by — 

See CoKFESsioN — C onfessions to Foucb 
Officers . I. L. E. 1 Calc. 207 

power of- 

5«e Calcuit.i Police Act, s 5 

1. L. B. 20 Calc. 670 
DEPUTY MAGISTRATE. 

&te ArpEAi, IS CRiitiNAi. Case — Acqoix- 

TALS, ArPEALS FROM 

I. L. B 26 Mad. 476 
> See I'ALse tiunoi. I. L. E. 33 Calc. 80 

See lUOKTRATE. JURISDICTION OF. 


1 , Crimlnel Proeedura Code, 

188S, B. 81 (1872, 8, 124, para I j 1881 89, s. 
162>. S 162 of tho Coda of Crunmal Procedure, 
1861, dot® Dot apply to cases m w Inch there has not 
been a continuous detention of twent^our houra. 
Indroborv. Qcees , . iw. ECr. 6 

2 ^ Criminal Procedure Code, 

a. 107 — Remand of pnsontn in custody of (ke 
police. The right construction of 8 ie7oftheCode 
of Criminal Procedure is that m proceeiJings before 
the police under Ch. XIV, tbe period cf remand 
cannot exceed in all fifteen days, inciuding one or 
moco temanda Qdrkn-JImbkesS v Engiof 

I. L. B. U Mad. 88 

~ Remand cf pri- 

toners i» police custody Under a. 167 of tho Code 
of CiimmalProceiiiire, tbe period for which a 

tratecaa authonaa the det'*''*'" * ‘ 

polico — ‘ 

/ r * K..A. in rs Kiushnau 

Pandu...aN(> Jdolekar . I. L. R. 23 Bom. 32 

4. Detention in police custody 

by order of Magistrate— Su^ewnt 
recording of—Crttntrtal Rrocednre Code {Act I o/ 
189$), s. 101. A Magistrate should not order the 
detention of an accused person in pohce-custocly. 
except for sotoo special reason, which Bliould_ be 
recorded in writing [e. 167, sub-B (3), Cnminat 
Procedure Code]. It would not be a suiEcjent 
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DETENTION OF ACCUSED BE PO- 
DICE — concld 

reason for sanctioning such detention that the 
accused was wanted by the Police for indirklually 
pointing out the places through uhich ho passed 
on his nay to coiumit a dacoity, or for the purpose 
of obtaining his idcntificaton in the ^ iUage. Amir 
K w»v t». A»c-E>irEROR (1C02) 7 C, W. N. 4B7 


DETENTION OF'aOODS. 


See Da^uoes, : 


DEVASTHAN COMMITTEE. 

Pmrera e/ oppo flfmenl 

and dismittal of 3/cit((sare — Pctcera ertrciiob/e 
in the intcreits of the Deraillan — Dtitntetal of 
McUttar — Coed and eufiexent eautt — liurden of 
freef. The powers of appointment and dismissal 
of lloktesars with which a Deiasthan Committee 
are tested are exricisallc rot in their own interests, 
hut in the interests and on behalf of the Devasf han, 
of which they are trustees. Thej arc not at liberty 
to appomt Or di'ml's arbitrarily, capriciously or for 
pritate reasons of their own, but only on grounds 
justified by the interests of the institution- \\ ben a 
McLtesar la dismissed by a rcTasthan CemmiUee, 
the burden of proof is on bim to iLow that the 
Committee did not act m a lend fide belief that the 
dismissal waa necessary in the interests of (he 
Deraetkan, but had been actuated by some other 
improper motive. Bhavar'isitakkar v. 'i tttiiAtiVA 
(igOQ) . D D. B. SO Bom. 5C8 

DEVIATION. 

iSee BtriLSiKC . L D. B. 83 Calc. 287 
DEVOLUTION. 

^ce IIiRD? Law L L. B. 81 Bom. 458 
DEW AN. 

See Crijiikai, IhiocEDniK Code, a 45 
(1872, e 00) 

1. L. B. 4 Cole. 603 : 3 C. L. R. 87 


‘ DHAEMAM,’ BEQUEST TO. 

See llLann Law — W iu. 

L L. B. 30 Mad, 340 

DHATUBA. 

See ^E^AL Corn (Act XLV or 16C0), 
ss. 3C2. 3£5, 32S. 

I. Ii. B. SO Aa 668 


DIONTTY. SUIT TO ZSTABLI8H 
BIGBT TO. 

See Ricirr or Sett — Dioxinis. 


DIQWAB or GHAT TASBA IN JHE. 
RIA. 

See Service Texere. 12 C. W. N. 103 
DIGWAB OF BAMOUEH. 

See Serhcz Texere 12 C. W, N. 178 


DIGWABI TENURE. 

Hight of a DiQXcar to 

grant molvrrari Uase~Suh-io\l righl^—SuU by land- 
lord— Government uhtther a neeeseary party. The 
position of Digwars of Ghat Tasra, in Jlanbhum, 
IS analogous to that of the Ghatwnlsof Birbhum. 
Jiulronoth Singh v. A'lfwemi .SinjjA, /. L. Jt.SCalc. 
3S9, and Hilmani Singh Deo v. Ealranath Singh, 
I, L- R. 9 Calc. 3S7, referred to. The tenure 
consisting of mouzshs Tasra and Raharaband, has 
all along been a Pigwari tenure, ancient and here* 
ditary, held subject to the payment of a fixed 
rent to the landlord and on condition of the 
performance of certain police or public services, 
for the due discharge of which the holder has 
been respon«iMe to the Government which alone 
has excrcisnl the power of appointment to, or 
dismissal from, the ofiice. A Digwari tenure* 


I 



the plaintiO was not entitled to the declaxation 
prayed for Udd, further, that Goiernment was a 
necessary party to the suit. BEOJArrATCi Bose v. 
Dorga Peosad SiRCE ()D 07 ) 

I. L B. 34 Calc. 763 

DLLUVION. 

See Bekoai Texarcv Act, s. 170 . 

9 O.’W’.N.SSe 


See Lisiitatiox Act, 1677. 

Z. L. B. 20 Calc. 618 


See LntiTAnex Act, J877, Sea. II, art. 
142(1871, ART. 143) 

1. L. B. 6 Calc. 725 


See Oxes or Proof — Lijiitatiox axd 
Adveuse Possession. 


“ _ - _ — — yU/vrioTi— Bnclion by 

Landlord— Rent, evspeneion of— Hew tenants on re- 
formed land When land has been lost to a holding 
by (lili^vion and aubsequently restoi*cd by alluvion, 
and then, settled with persons other than the 
tenants of the holding, the tenant is not entitled 
to a euspcn'ioQ of the entire rent on the ground 
that the landlord had evicted him from a portion 
of the demised premises. Dhunpvt Singh r. 
hlahomed Kaztm Ispahain, I. L. R. Si Calc. 20G, 
Uarro A'utnari Chovdhmnt v. Puma Chandra 
Sathogya, I. L. R. 28 Calx. J8S, and Kali Prosanna 
AAomofiisA r. hlalhura Rath Sev, I. L. R. 31 Calc. 
191, distinguished. PlAI Crarak Soar ^Iazcxidab v. 
Adrimstrator-Gexeilal or Bexoae (1909) 

L Ii. R. 38 Calc. 856 

DIBECTOBS. 


fee Baxkees . LL.E. 16 A 1 L 88 

See CowTAXT — Powers, Duties, axd 
lUBiunEs or Directoes. 
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UIRECTOBS-concR 

sh CoiiPAJfV— WiNorsQ UP— LiABnirr 
OF Directors and Officers. 

I. Ij. E. 29 Calc. 688 


See Limitation Act, s. 10. 


r. s. iu. 


discretion of — 

See Company— Transfer op Shares 
AND Rights of Transferees 

— proceeding against — 

See Company— Winding ut — Inability 
OF Officers . I. D H. 18 AIL 18 
See Limitation Act, 1877, Sen II. art 
na . I. ii. B. 18 All. 12 

I. Ij. B. 19 Mad. 149 

DISABILITY. 

See Limitation Act, 1877, s. 7 

B C. W. N. 646 

See Lunatic. 

See JIiNOB. 

DISAFPECTIOH. 

Set Penal Code, s. 124A 

I. L. R. 19 Calc. 35 
I. L. B. 22 Bom. 112, 152 


discharge of accused— ecm/c?. 

re-opening of proceedings after- 

See CRnnNAL Procedure Code, s 437. 

6 C.W. 11.163 

1. ; Acquittal — Warrant o/ rtUase. 

A prisoner is entitled to be discharged from custody 
immediately on the judgment of acquittal being pro- 
nounced. and no formal warrant of release is neces- 
eaty. Asosy.mocs . . .6 Mad, AP. 2 

2. "Want of evidence— DiscSarje 

— Aci/ttitfuZ Where there !•« no prtmd jaeie case 


3. Omission to draw up charge 

~Dxxharge~Aeqmiial. Where no charge in MTit- 
ing has been drawn up, and the prisoner has not 
been asked to make his defence, the JIag'strate, it he 
thinks that no oitence has been prored, ran only 
discharge, and not acqmt the prisoner. Queen v. 
SnERiFP .... 6 W. R. Cr. 13 

4. - I ■ . Investigation by Magistrate 
— Criminal Procedure Code, 2SC1, tf. 171 and 225. 
IVbere, under s 171 of tlie Criminal Procedure 
Code, a ease was sent up for ins'cstigation by a 


DISAFFEABAKCE. 

Set Hindu Law— PBE sostPnoN of 
Beats 

DISBURSEMENTS, LIEN FOR. 

See, Bottomry-Bond 6 B. L. B. 323 


T5ISCHABQE OP ACCUSED 

jSee Compensation — Criminal Cases— 

‘ TO Accused, on Dismissal of Com- 

plaint. 

Set Complaint — Dismiss u. of Com- 
plaint. 

See Ceiminal Pkoceedivos 

1. L. B. 28 Calc. 104 
See Criminal Procedure Code, s 20^ 

I. L R. 26 All 664 
See CRiinNAL Procedure Cope, ss 435. 

430 . . 13 C. W.N. 1221 

■See Revision, Criminal Csses — ^Dis- 
charge op Accused 

See Witness — Criminal Cases — Persons 
competent or not to be wjtnesses- 

I. L. B 26 Bom. 422 * 

by Presidency Magistrate — 

See Criminal Procedure Code, ss. 435, 
430 13 C. W. N, 1221 

' ' improper discbarge- 

Criminal Procedure Code. s. 436. 

6 C, W. H. 674 


8. 302 or ins'. Ali iul 

examine the accuaed, and under s. 207 to exaroine 


ly Vv. AV Cr. 4y 

Improper discharge without 

nauiry— C/wrye of false evidence— Crtmn^ 
Procedure Code. 1872, s 473. A Joint Magistrate, 
avinc directed a recusant witness m a trial belore 
iim to be put on his trial for giving false evidence 
ubsequently. on the 9ih JUy, 
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DISCHARGE OF ACCUSED— eonJi 

directing the discharge of the accused witness. 


Court of Session or of some proceeding before & 
Magistrate other than such enquiry m respeetof an 
offence which the enquiring Magistrate was not 
competent to try, and that in cither rase the Joint 
Magistrate had no authority to di«charge tho 
accused. Qceev r DucluJ Dosadh 

22 W. B. Cr. 83 

7. Complaints sent up by CIvU 

Court and referred by Sessions Judge to 
Magistrate — Improper diKhnrgt. Where a Ses- 
sions Judge directed a Magistrate to make an 
enquiry into the matter of some complaints made by 
a Munsif acain't certain persons, and the Magistrate 
recorded the opinion that there was evidence enough 
to mcritoinate one of tho accused, but dismissed 


'W. AV. Cl. I>«1 

8. — ■ Sufficient grounds — Criminal 
TVoccdure Code, 7572 e. 72J As to tli© meaning 
of the words “ sufficient grounds " for committing 
an accused for trial in a. 105 of tho Criminal Proce- 
dure Code, and when he may beducharged. Lncn- 
JcTALA . . I. D. R. 5 AIL 161 

8. — ^ Warrant cases — Cntntnal Pro- 
cedure Code, 1S72, Ch. XVII. la cases triable 
under the provisions of Cli XVII of Act X of 1872, 
the Magistrate should not dL«eIiarge the accused i 
^rson until after trial as prescribed in thatchapter. 

In l/ie mettcf 0 / Kewab . . 717. W. 230 I 

10"* Discharge without evidence I 

— Crtmiflrtf Proccdurt Code, 1872, « 215 In a j 
j warrant case m nhich, although the complainant’s 
witnesses and the accused were persent, the Deputy [ 
Magistrate discharged the accused on thcreiiort of a i 
police officer : lleld, that his decision was ilJegaJ, as 
ho was bound to take the c\ idcnco of the complain- , 
ant before discharging the aecusetl Azee'i Ali r 
IIm^AlI Dass , 24 W. R. Cr. 9 

lb “ Ohlipohoji to hear j 

tvidenee lefort dir'ftarje — u hen a Magistrate 
has referresi a ca«c for jiolicc micstigation and the 
police arrest certain perrons and send in esidencc i 
against them, he is louml to consider that evidence I 
before he discharges tinm In the matter of 
BErrrooLui r Xajim Sheikh . 2 C. Ii. 11. 374 

12 Power of Sessions Judge 

to commit — Cnminal Vroerdure Code. IS6J,t. 4S5. 
The discharge by a Deputy Magistrate of a person 
ehargetl with an offence triable onlv by a Court of 
Besrion is no bar to the Sessions Judge ordering the 
committal of such person to the Sesriona under a. 
435, Act VIII of 1S50. Qveex r. Sreexatb Det 
16 W. R, Cr. 61 


DISCHARGE OF ACCUSED— confd. 

^3. IJae hi/ MagiS’ 

trate of xcord acqnittnl." Where a Magistrate 


8 W. R. Cr. 41 
14. Effeet of discharge — Crimi- 

nal Proeedure Code, 1S61, a. 435. Tho discharge of 
a person accused of an offence triable by the Court of 
Session is no bar to his being again brought, with a 
view' to commitment, before a Slagistrate, w ho may 
proceed in such a case without an order from tho 
Judge. 8 435, Code of Criminal Procedure, ap- 
plies where a Magistrate has not thought fit to com- 
mit. Qcees f. Tilkoo Goala SW. R.Cr. 61 
IB. Criminal Proce- 

dure Code (Aff XXV of ISGl), aa. 250, 251, 255, 
435 — Act VIII of 1SG9, a. 435 — Stationa Judge, 


thereunder, a release by the Magistrate of tho 
accused di<i not amount to an acquittal under s 255, 
but simply to a discharge under a. 250. Under such 
circumstances, s. 435, Act VII of 1850, empowera a 
Sessions Judge to direct thecommittal of tho accused 
to tale their trial, /n re Jaoabaxpiiv Myti v. 
GoDEBnnAK Bera . 4 B. L. R. A. Cr, 1 
8 0. Queek r. Goberdqak Beba. 

12 W. R. Or. 65 

/fi re Snoot-nmc Mcscle . 6 W. R. Cr. 68 

16. Criminal Proee- 

dure Code, 1861, a 250 — Poirer of Statwna Court. 
Where an accuse! person had been discharged !«• a 
hlagistrate under a. 250 of tho Criminal IVocerhiro 
Code after enquiry into tho ease, the Court of 
^sston could not, under a 435, remand the case for 
further enquiry In (he matter of the petition of 
Caspee.se . . . 0 B. Ij. H. 337 

s. c. Caspeesz V Eaneeoitsqe Coal Cojip.vjty 

18 W. R. Cr. 39 

17. Criminal Proce- 
dure Cede, 1S61, a 250 — Potcer of Seaatona Court. 
Where a Magistrate had discharged an accused 
under e 250 of the Criminal I*roce>lure Ctode, and 


the petition of JiXT 8uiv . . 'db. i,.lC’33*9 

8. c. JiAT SAnc r. Bheekox Rov 

18'Sr.R.Cr.39 

^ - CommiVfol 6,/ 

Magutroie after discharge — Seaaiona ease, 
Gloves, J.— In a case triable by the Sessions'court 
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DIEBCTORS— corcM. 

Sh CoitPA^rY-^WlSDISO DP— lOABlLm- 
OF Dipectors and OrncERS. 

I. L. E. 29 Gale. 688 

See Limitation Act, b 10. 

r.I».E.18Bo®. U8 

- discretion of— 

Set Comtany— TK iSSFEB op Shares 
AND Bights op Transpebees. 

proceeding against— 

See Company — Winding dt — Liability 
OF Officers . I. L. E. 18 AIL 12 
See Li'iiTATioN Act, 1877, Sen 11 art 
ac . . . I. L. E. 18 All. 12 

I. L. E. 10 Had. 140 

UISABIIiITy. 

See Limitvtton Act, 1877, s. 7 

6 G. W. N. 546 

See Litnaiic. 

Ses Minor. 

UlSArrECTION. 

See Penal Code. s. 124A 

I.'L.R.lSCalc. S6 
I. li. R. 22 Som.112, 152 


UISOSAEGE OF ACCUSED-emM, 

re-opening of proceedings after 

See Criminal Procedure Code, s. 437. 

. 6 C. W. W. 183 

^ - Acquittal— IParmnl o} release. 

A prisoner is entitJed to he ijischargcil Itoo} custody 
immediately on the judunjent of acquittal being pro- 
nounced, and no formal warrant of release h neces- 
aaiy. Anonymous . , ,5 Mai Ap. 2 

S- Want of evidence — Discharge 

'~Aequillal. Where there is no priinri facte case 


discharge, and not acquit the prisoner. Queen v 
SOERIFP .... 0W.B.Cr.l3 
4 . — Investigation by Magistrate 
— Criwinof Procedure Code, ISGl, as. 271 and 225 
IWicre. under a 37J of the CYimina! rroecduro 
Code, ft case was sent up for inrcstigation by » 


DISAFPEARANOS. 

jSee Hindu Law— Presumption op 
Death. 

DlSBrrRSEMEHTTS, LtEtf FOB. 

See BottomRt-Bond 6 B. 1/. B. 323 
DISCHARGE OP ACCUSED 

See CosipENSAHON — C riminal Cases— 
TO Accused, on Dismissal op Com- 
plaint 

See Complaint — Dismiss il op Com- 
plaint. 


5. Be-trial by Magistrate after 

discbarge and acquittal by Deputy Com- 
missioner— Cnmiaaf ProcfdureCodr, JS6/, as 502, 
207, 223. Where a Deputy CommUJioner held a 
proceeding id which the accused was charged with 


See CElAnNAL Froceedisgs 

I. L. B. 28 Calc. 104 
3e« CbiMinal Procedure Code, b. 20**. 

I. L B. 20 AIL 684 
See Cw^nNAL Fkocedube Cope, s% 435, 
431> . . 33 C. W.H. 1221 

See Revision, Cbiminal Cases — D is- 
CTIAROE of Accused. 

See Witness — Cwminal Cases — Persons 

COMPETENT OB NOT TO BE WITNESSES. 

I. Jj. B. 25 Bom. 422 • 

— by Presidency Magistrate — 

See Criminal Procedure Code, sa 435, 
433 13 C. W. IT. 1221 

— improper diacbarge — 

See Criminal Procedure Code, s- 436. 

5C.W.H. 674 


a, Improper dieobarg© witliout 

nquiry — Dharae of foUe etitcfenre — Ortminal 
‘roetdure Code, 1872, a 473. A Joint Jla^trate, 
aviog directed a recusant witness in a trial before 
im to be put on hig trial for giving false evidence 
ubteqneutly, on the 9th 
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DISCHARGE OF ACCUSED— eonfd. 

directini; the discharge of the accused witncsa. 


Magistrate other than such enquiry in respect of an 
ofienco ^hich the enquiring JIagiatrate wna not 
competent to try, and that in either case the Joint 
Magistrate had' no authority to discharge the 
accused. Queex r. Dudraj Dosadii 

22 W. B. Cr. 83 

7. — Complaints sent up by Civil 

Court and referred by Sessions Judge to 
Magistrate — Improptr disehnrge. liTiere a Ses- 
sions Judge directed a Magistrate to make an 
enquiry into the matter of some complaints made by 
a Munsif acamst certain persons, and the Magistrate 
record e<l the opinion that there was evidence enough 
to incriminate one of the accused, hut dismissed 
the complaint against him because the complaint 
made against him had not been explicit : H*ld, that 
the Magistrate uas uTong to have discharged the 
accused, and ought to have drawn up a charge 
against him Quee^ f Tuakoor Raw 

25W.B. Cr.35 

8. Sufficient grounds — Criminal 

Procedure Codt, 1S72 9. 195- As to the meaning 
of the words '* sufficient grounds” for committing 
an accused for trial ui s 105 of the Criminal Proce- 
dure Code, and when he may be discharged. Locn- 
Stax V. .Tr iT.A , . I. D. R. 5 All. 161 

9. ' Warrant cases — Crmtttal Pro- 

cedure Code, IS72, CA. XVII. In cases triable 
under the provisions of Cli XVII of Act X of 1872, 
the Magistrate should not duchargo the accused 

f oreon until after trial ae prescribed in tbatchapter 
n I7ie nioifir o/ XEtyAit . - 7N. W. 230 

10. Disobarge without evidonce 

—Crtmnal Procedure Code, 1572, « 215 In a 
^warrant case m which, although the complainant’s 
witnesses and the accuseil were persent, the Deputy 
Magi-trate discharged the accuse on tbcrei>ort of a 
rolioc officer Ilild, that Ins decision was illrgil. ns 
he was bound to take the c\ iilence of the complain- 
ant before dL«charging the aecuscil Azeem .\ij c 
H cnsAM Dass . 24W. R.Cr. 0 

IE " Olliyalion lo hear 

ei’idenfe before hen a Magistrato 

has referred a ca«e for jKiliee micvtigation and the 
police niTe*t certain pcr«ons and send in ciidcncc 
again't them, he is bound to consider that ciidenee 
before he discharges tliim In the fnoiier of 
REriTooiui r Najiw Sheikh . 2C. I».R. 374 

12 Power of Sessions Judge 

to commit — Criminal Procedure Code, 455. 

The di'chargc by a Deputy Magistrate of a person 
chargcsl with an offence triable only by a Court of 
Ses.sion is no bar to the Sessions Judge ordering the 
eoromittal of such person to the Sc&sions under a. 
435, Act VIII of IS5? Qceex r. Sheexath Det 
15 W. R, Cr. 61 


DISCHARGE OF ACCUSED— confd. 

13. Use bij ftfajit- 

trate of tcord “ acquiUal." Where a Magistrate 
used the words “ acquittal and discharge ” when ho 


8 W. R. Cr. 41 
14. Effect of discharge— (7n'mi. 


judge. 8 43S, Code of Criminal Procedure, ap- 
plies where a Magistrate has not thought fit to com- 
mit. Qoeek f. TiLKoo Goai-a 8 W. R. Cr. 61 
16. Criminal Proce- 

dure Code (Act XX r of ISGl), 9s 250, 251, 255, 
435 — Act VIJI of 18G9, a 435 — Seetions Judge, 


thereunder, a release by the Magistrato of the 


8 c Queer v. Goberdhak Bera. 

I IS W. R. Cr. 66 

I In re Snooenux Mctsdle . 6 W, E. Cr. 68 

16. Criminal Proce- 

< dure Code, 1861, t 250 — Poirer of Stsuonr Court. 
I here an accusixl person had been di<eharged by a 
j Magistrate under s. 250 of the Crimmal Proccduro 
Code after enquiry into tho case, the Court of 
I Session could not, under s 435. remand the case for 
I further enquiry In th» matter of the peiitionol 
I Caspersz . . . D B. L. H. 857 

I 8 c Caspeesz V Rakeeourge Coal Cojipavy 

18 W. R. Cr. 39 
17 - Criminal Proce- 

dure Code, 1861, ». 250 — Poicer of Susione Court. 
I Where a Magntrate had discharged an accused 


* I * ' . u ^ j.t. IjJo 

8. c. JiAT Sure r. Bdeekox P.oy 

18W.E.Cr.39 


ir * . . j. , , Commitlal bv 

^agirtrate aper diKharge—Seestoru ease P^ 
Clovee, J.— In a case triable by the Sessions Court 
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DISCHARGE Of ACCUSED— conii. 

a Magistrate ha^l power to commit the accused to 
tho Sessions after he had once discharged him. 
QoeKN V. RAMSODOr CntTCKERBDTTy *■ 

aO'W’.R. Cr.lO 

19. Revival of chafge — Dismissal 

,r - tK« 


plaint. AwosYMOca b Mad. Ap. i»l 

20. — Pouer of Maqis- 

irale to revive ease after discharge. A Altjjistrato 


21, — Poieer to revive 


DISCHiRGB OPJJACCUSBD-ronfei. 

an offence without preparing in writing a charge 
agaiost him. Such omission dU not occasion any 
failure of justice Heli, with reference to a. 218 of 
Act X of 1S72. explanation 1, that such omission 
dij not inraliJate the order of acquittal of such 
person an J rea ler euoh order erjiiiyalcnt to an order 
of discharge, and such order was a bar to the revival 
of the prosecution of such person for the same 
offeoca. Evtminss of In’dia v Qordp 

I.t.R.3 A11.129 

26. • dfepiPod o/ prwe. 

eidioit — Place of en'iuiry or trial — Enticing away 
marriei wsmsn.. A person wis prosecuted before a 
Criminal Court in the Punjab for enticing away a 
married svoman, with a criminal intent, an offence 
punishable under s 463 of the Penal Code. Such 
prosecution sras legally instituted in such Court, 
and such offence was properly trisb/e by it Snob 
Court discharged such person under the provisions 
of a 215 of Act X of 1872. Sabsequently it ap- 
peared tb it such pe-soa was detaining such woman 



22. Renvilof charge 

after utlkdrawal IVhere a Deputy M.agistra^, 
under e 210, Criminal Procedure Code, permitted 


Si^oB .... 1* bt* R* d Ail. ^.>x 

Criminal proce- 
dure Code, 2S72. S. 275— Dirincl Judge, power of. 


Reid, that the Slagistrate bad no jurisdiction to 
act as he did Qitees v. ZonooBOT. Hoa 

25 W. R. Cr. 64 
23. Aequitud 6y 


TANOAR . • 

27. 



Revival 


of proceedinga— 


appears that the Deputy Magistrate bad not 
framed any charge, but that no failure of j'ustice bad 
been occasioned by his not doinsi so Held, that the 
Maj-iitralo had no power to order a re-tnal svitbout 
first setting aside the order of acquittal, and that 
he had no pouer to set aside the order of acquittal, 
as the case haii not been appealed to him. In the 
Mo««r of Jo-ia PaaiiAs . . OC.li. 11.131 


Crimtnal Proee. 

dure Ct<de, JS72, a. 2Jd— Omiejion to prepare 
■warge—AtgutUal—Rtvivai of prosecutfon A 
Magistrate tried and acquitted a person acetaed td 


the iMjcusea pewwi utn, ij> 

P^idcncy Slagistrate, by reason of the absen 

•' 1® . nronouncmz 


ice of the 
lot a judg- 
id may be 
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DISCHAEGE OF ACCUSED— conl<f. 

,._4. i- — . ~ -Uor it’ 

tho 

• •• ‘ hind 

■Sdl V. Srcemult’i Probod Ktimfiri Datsi.IO.W^ 
X. 49, approved of. Dwarka Nath SIohdoi. v. 

Best Mabhab Baverjee (lOOl) 

I. L E. 28 Calc. 662: s.c. B C. N. 457 


29 CrimiiMiI Proce- 

dure Code (Act V of JSOS), ai 209, Rf/w^ 6» 
Mogistrale to charge aeevsei tnt^ offence Iria^ 
■excluciicly by Court of Sesslonr— ** Dtseh^rpe — 
Charge of offence IriaJfe by Magiitrtde — Ac/juttlat 

Order by Seseiom Court for further inijuiry ani 

^wiTTiitfaf— Z^aiiiy of aueh order. CCTlain P«^n* 


a lurther charge to be Iranied untlcr a 4/V ot luo 
Indian Penal Code; but this theMagwtratodcclined 
to do, as, in his opinion, there was no direct CAidenco 
that the accused had destroyed or secreted the note. 
After hearing the evidence for the defence, the 
Machtrate acquitted the accused under s 25S of tho 
Code of Criminal Procedure Application was then 
siado to the Sessions Court to call for the records 
end direct the committal of the accused for trial 
for an offence under a 477 of the Indian Penal Code 
The Sessions Court ordered that iv further inquiry 
be made and that the accused be committed for trial. 
r ’ I « • .1 . .1 ' 


DISCHAEGB *OF 'ACCUSED— confd. 
no judicial investigation by tho Jlagistmto ot tho 
merits of tho complaint, and thoreforo tho order 
of discharge was not a bar to tho revival of tho samo 
complamt. Mm Ahwad Hossein v Mahomed 
Askari (1002) 

I. L E. 29 Calc. 728 : s c. 6 C. W. If. 033 
80. — — Cn'minnf Proce- 

dure Code (Act V of ISOS), a. 435 (f ) — Uefuial by 
Scssionr Judge to commit' for trial — Subseguenl 
eommiimeni by District 5Ia^istrale, after taking 
«p the case juo motu — Leqaldy. A second. class 
Magistrate, after inquiring into a cliarge of murder 
discharged tho accused. A revision petition was 
then presented to the Sessions Judge, requesting 
that the accused might bo committed for trial at the 
Sessions. Tho Sessions Judge dismissed tho peti- 


ordcrcfl when the Sessions Judge had refused sneS 
an order Nor could he act tno moUt. The reason 
for Iho prohibition in the section was to avoid a ooo« 
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DISCHAHGE OF ACCUSED— concW. 

in a second trial the same oSenco ^ras bad in lair. 

QircEN-EMPRrss v. Sivar-uha 

I. L. R. 12 Mad. 35 

83. Discharge when evidence 

might justify conviction — Discharge of aeeuied 
personunders 209 of Criminal Procedure Code (Act 


cient to put the accused on his trial, and such a 
case arises u hen credible u itncsscs make statements 
uhich, if believed, would sustain conviction. It is 
not necessary that the Magistrate should satisfy 
himself fully of the gudt of the accused before mak- 
mg a commitment. It is hia duty to commit when 
the evidence for the prosecution is sufficient to make 


DISCOVERY— concM. 

he intends to rely at the hearing It has heretoforo 
been the practice not to order inspection of docu- 
ments other than those referred to m the plaint 
or relied on in the list annexed to the plaint till 
after the written statement is filed. This is not 
an mflexible rule m all cases, for there may be many 
cases where it would be imperativo to order the 
plaintiffs to produce and give inspection to the 
defendant before he has filed his imtten statement 
of a document or documents which they may not 
have mentioned in their plaint or enumerated in 
the list of documents annexed thereto. Kdetstdas 
V. Narotomdas (1007) I. L. R. 32 Bom. 162 

DISCRETION. 

See Bombav Municipal Act 

I. L. R. 33 Bom 334 

DISCRETION OF COURT. 


DISCHARGE OF GUARDIAN. 

See Guasoiaks and Wards Act. 

I. D. R. 33 Bom. 419 

DISCLAIMER. 

See Evidence . I. L. B. 32 Calc. 710 

See Lajtdlobd and Tenant. 

12 O. W. N. 626 

DISCOVERY. 

See Inspection op Documents 

I. L. R. 6 Bom. 672 
I. L. R. 11. Calc. 665 
I. L. B. 12 Calc. 265 
I. L. B 8 All. 205 
See Inteekogatories 

I. Jj. R. 17 Calc. 840 
I L R. 23 Calc. 117 
Set New Trial 6 C. W. N. 800 

See PEAcncE — C ivil Cases — Inspection 
and Pboddction of Documents 

I. L. R. 14 Calc. 768 
I. li R. 28 Calc. 424 


See Practice — Civil Cases — Ixterbooa- 
TORIES . . I. L. R. 10 Bom. 167 

I. L, R. 14 Calc. 703 
See Privileged Communication 

I. Ij. R. 11 Calc. 655 
I. L. R. 21 Calc. 265 
'See Secretabi of State. 

I L. R. 27 Bom. 189 
, . . ,,, ~ ~ Civil Procedure Code 

(/4c»AfI of 1883), s SO—IUgh Court Rule 162 
—I r^Ute—lnsjKclion of documenU not referred to 
tn We idatnl — UiQhi of dffendant to inspect last 
d<xuments before fU.ng h,a wriJjen statement.— S. 69 
of the Cnil I’rtKcdiiro Code requires a plaintiff 
to annex to hu plaint a list of documents on which 


iSee Calcutta Municipal Act. s. 65G 

13 C. W. N. 129 


Bee CEBTinCATE of Adjiinisteahon— 
Certificate under BoJiDAy Beo. VIII 
OP 1827 . . I. L. B. IS Bom. 87 

Set CnARGE— A lteration or AaiESD- 
MINT OP Chasoe . 6 0. W N. 72 


Sec Civil Pboceoubb Code, 1882, s. 681. 
See CO'Sharers — Enjoyment of Joint 
pEOPERTY — E rection of Buildinos. 

1. L. B. 80 Calc. 901. 
See Costs — Appeal . 7 C. W. N. 647 
See Costs — Special Cases— Payment 
INTO Court I L R 21 Bom. 602 


See DrcLARtTORY Decree, suit for— 
Adoptions. 

11 B. L. B. 171 ; L B. I. A. Sup Vol. 140 
1. 1. R. 17 Calc. 933 
Ij R. 17 I. A. 107 


See Dekkhan Acricultorists’ Relief 
Act . .1. D. R« 81 Bom 460 

Sec Divorce Act, s. 14 

I. Ij. R. 20 Bom, 362 

See EnnENCE — Civn. Cases — Secondary 
Evidence — Lost or Destroyed Docu- 
ments . . I. Ij. R. 19 Calc. 438 

See Execution of Decree — Stay of 
Execution . . 5 C. W. N. 718 

See False Charge . 5 0. W. N. 106 
See Injunction — 

Under Civil Procedure Code. 

I. Ii. E. 26 Mad. 168 

Special Cases— Possession of 

Joint Propfrty. 

I. Ii. R. 29 Calc. 600 


See Interest. 
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DISCRETION or COURT— 

See LniiTATios .\ct, 1S77, ss. 5, 5A. 

7 W. B.337 
I. L. R. 0 AIL 244 
I. D. E. 0 Calc. 35B 
I. L. R. 13 Gale. 266 
1, Ii. E. 14 Mad, 81 
1. L. R. 20 Bom. 736 
I. L. R. 26 AIL 329 
I. D. R. 3l Bom. 33 

\ See Minor — Custody or Minors , 

' 1. h. R. 12 AIL 218 I 

Oaths Act, s 11. 

I. U R. 14 All. 141 
Set Oddh Estates Act, s. 22, ci_ (7). 

I. D. R 28 AR 238 
See PiRDi-SAsniv 'Women-. 

L L. E. 21 Calc. 688 
See Parsis . I. D. R. 17 Bom. 146 i 
Sft PtAnfT — A mendiilvt or Pl.«xt. 

I. L. R. 21 Bom. 570 1 
• See Prorate — To whom granted i 
I. L. R. 21 Calc. 196 ' 
I. D R 20 AIL 189 
Set Receiver . I. D. R. 16 Calc. 818 
I. Ii. R. 13 Mad. 300 

X Ii. R. 19 Mad. 120 : D R 23 L A. 28 I 
I. L. R 27 Calc. 276 

Ste Review— Power to review | 

I. L R. 10 Bom. 113, 116 
I. L. R. 20 Bom, 281 
See Rehsios— Civil Ciscs — Small 
Caese Court Cases 

I. L. R. 18 Aa 476 
1. X.R21 AIL 80 
1. L. R 21 Bom. 250 I 
Rule to sbow Cause. 1 

1. L R 23 Calc 347 | 

See S ASCTIOX FOR PKOSECDTIyN — DISCRE- 
TION IX QRAXTINO SlNCTJOV 
S'* Security for Costs — .Dteals 

X D. R. 6 All 880 
I. L. R U Calc. 710 
I. Ii. R. 17 Calc, 1, 612. 616 
I,.R17XA.9 
I. L. R 21 Bom 678 
St ' Security fur Costs— Suits 

3 C. W. N. 763 
I. D. R. 21 Calc. 833 
St' Sentence— Capital Sentence. 

7 W. R Cr. 33 
I. Ia R 22 Calc. 805 
Ste Special or Secoxd Appeal — 

OBDEES SCWECT or >i>T T <} APPEAL. 

. XL.R35Aa71 

Cbousds or .\PPE.iL — Eaidexc^ 
Mode or de auno r rm. 

1. 1*. R 23 Aa 121 


f DISCRETION or COURT— conc’d. 

Other Errors of Lvav or Proce- 
dure — Discretion-, exercise op. 
See Specific Reliff Act, s 42 * ' 

I. L. R 28 All. 238 ; 
Ii. R 311. a, 67 

See SurERINTENDEXCE OF IIlGU CoUET — 
CiATL Procedure CoDF, 1882, s. 622. 

I. L. R. 7 Mad. 584 
1. L R. 0 Mad. 332 
I. L. E. 15 Calc. 448 
L L, R. 8 Bom. 264 
1. It. E. 18 Bom. 61, 347 
I. It. R, 19 Bom. 286, 700 
I. L. R 21 'All. 152 
See Witness — Civil Cases. 

I. It. R. 28 Calc. 37 
See Witness — Crimival C.ases — Scm- 
AioNiNO Witnesses 

I. L. E. 30 Calc. 508 

DISCRETION or MAGISTRATE. 

See Calcutta MrxiaPAL Act (Bpxovl 
Act III or 1890) 

I. It. R. 84 Calc. 341 
See Suheti , eitn ess or 13 C, TV. N. 80 

DISHERISON. 

.See Hindu Lim— Will -Pom er or Dis- 
position- — Disherison. 

DISHONEST CONVERSION. , 

See CrimixaL Breach op Trust. 

I. L. R 85 Calc. 1108 

DISHONEST INTENTION. i 

evidence Of— 

5<e C71EATU.0 . I. X. R. 30 Ca)c. 673 

— — proof of— 

.See Eiidexce Act, ss 14, 16 

13 C. 'W. N. 973 

DISHONESTLY USING PORGED DO- 
CUMENT. 

See Forgery . I. L. R. 36 Calc. 055 
DISHONESTY. 

See CiiuriNo . I L. R 33 Calc. 60 
DISHONOUR, NOTICE OR 
S'* Bills or Exchange. 

3 B. L. R A. C. 198 
13 W. R 420 
1 W. R. 75 
2 W. R 214 
7 E. L. R 431, 434 note 
XI1.RI9 Calc. 146 
See IIlvdc L-yw— Con-teact— Billb or 
Exchaxgc. 

S'e Hcndj — Notice or Dishonoup- 
o E 


vot. II. 
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DISHOWOUB, WOTICE OF—conchf. 

See 3I^houedan /-aw — Bills of Ei-' 
C7IAKOE . 7 B. Xi. H. 484 note 

See Negotiable Instrcsickts Act, s 08. 

I. Ii. E. 28 Mad. 239 

DISMISSAL POE DEFAULT. 

See liiMiTATios I. L. E. 84 Calc. 491 

1. . Appearance — Jie-admtmon — 

Cnnl Procedure Code {AeiXlV of 1&S2). «i. 
550, 658- An application by a counsel or pleader 
who is instructeil only to apply for an ailjoum- 
Dient, which 13 refnsotJ, is not an “appearance” 
withm tho meaning of the Code of Civil 
Procedure. When in such circuznstancea an 


CHAsnsA McxiaJzs i. Amaba Pr^ssd Mukerjef. 
(1907) ... I. L. H. 34 Cflle. 403 

2. - C'lwf Procedure 

Code (Act KIV of 1883), as 103, 103 and 157 
— DtamUaal of eiiil# — plamhD'i pleader 
cfeefiRej to proceed, tl is dirmtetal for default unlhtn 
e 102^DiscnUon t» reetonng ouch euU to file not 
to he inler/erred tc«2^ on reiwon except on strong 
grannie. On the day in ivhich a suit was posted 
for heannp:. the plaintiff’s pleader appeared and 
applied for an adjouremeot whtoh was refused 
The pleader declined to proceed with the suit and 
the plaintiff, who was present in Court, took no 
steps Thereupon the suit was dismissed m these 
words : “The plaintiff’s pleader said that he traa 
not Willing to proceed So the suit was di-uaissed ” 
The plaintiff subsequently opplieJ for restoration 
under ss. 103 and 157 and the suit was restored 
to the file: i/dd, that the disniissai of the suit 
under the above circumstances was a dtsoiisaa) 
for default under s 102, and that the order res- 
toring the suit was risbfiv passed A plaintiff 
■falls to appear’ within the meaning ca a 102, 
when his pleader declines to proceed with the suit 
and it makes no difference that the party hnoself 
was present in Court . held, also, that, under the 
circumstances, the orfler of restoration should not 
have been interfered wuth on revision Goeala 
R ow ». JlAItlA SrSAlA PJLLAJ (1906) I 

I L. E. so Mad. 274 ' 

3. Ittsioralion— 

Suffi lent cause WJiere the pleader engaged by 
the former could not attend owing to hts wife’s 
dlocfs, am) another pentleraan who had agreed 
to tnUr up ihr case as his substitute was un- 
avoiiluMi Jiff \ititcci from attending the Court, and 
tberv *,i ini; three eac^-s on the day’s li’t above the 
case, !)■< (lartt himself did not anticipate that 
the cftso woiiiri ho cath.i at an early hour and 
so failed i‘> 1« pric-nt with his witnesses at the 
time when the en« was called; Hild, that these 
facts combined made out a case of auflicicnt cause 


DISMISSAL FOR DEFAULT-cmicW. 


DISMISSAL OF APPEAL. 

See, Atpeal — Default is Afpeabasce. 
See ArFEAL — Du MISSAL or Apfeal. 

See Appeal to Pbiuy Couscil — Prac. 
riCE ASH PnoCEDtTRE — TIME FOIl AT- 
PEALtso , I. L. E. 12 Calc. 658 
3 B. L. B. O. C, 126 
5 B. L. B. 78 
See Psivi Cop-vea, PiucncE of — 
Dll. MISS *L OP Appeal fob wast op 
I hlOSECUTJOH 

... , on failure to deposit costs of 

paper booL 

^sc I,rMJTATio.v Act, ART 108 

I. L. E. 28 Calc. 889 

See Review— Power to prvtsw 

I. L. E. 28 Calo, 889 
l.L. E.24 0alc. 860 
1 O. W. N. 21 


DISMISSAL OF COMPLAIKT. 

See CoJiPrbSATioN— ORniitfAL Cases — 
To Accused, on Dismissal of Com* 

PLAlXT- 

See Complaint — Dis'uissal of CostPL-tiNt 

I. L. H. 36 Calc. 415 

DISMISSAL OF SUIT. 

Civil pBOCEDUSE Code, 1882, ss 102. 
103. 117 . I. L. E. 33 Bom. 473 

See ChviL PaocncuEE Code, 1682, s 155 
(1859, e. 1 ^ 8 ) . I. L. E, I Mad. 287 
4 Mad. 56 
e Mad. 262 
7 N. W. 77 
I. L. E. 23 AE 402 
3«e CoVTEiiPT or Court — Contempts 
CENEHAixy . . . Marsh. 21 


See PiurnR Suit — Suits, 

I. L. E. IS Bom. 77 
I. L. E. 21 Mad. 113 


See Res Judicati— Judgments os Pre. 
ujfiNARi- Points. 


effect of— 


See Appeal to Pkivv CouicciJ . — Efpeot 
or PRivv Council Decbbe or Order. 


L. E. 22 1. A. 203 
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DISMISSAL OF SUIT— fon/rf. 


- effect of— concM. 


Sre pRACncz — CiMi. C^SFS — Stav of 
Peoceedino . 1. L. R 21 Calc. B61 
See RECEi\T:n . I. L. H. 84 Calc. 336 
See Res Jcdicvta — Hatters ix Issce. 

I. L. E. 24 Calc. 800 

for default In appearance. 

See CiTIt PROCFDOBK COPE, 1882, S3. 0S» 
99, 100, 102, 103 (1850, 6S. 110, 111, 114. 
AM> 217), ASD 108. 

See Res Judicata — Jcdosiexts ox Pre- 
Li'iixARv PoiKTs 6 E. L. E. Ap. 64 
I. L. E. 2 Calc. 222 
I. Ii. E. 0 Calc. 426 
I. L. E. 16 Calc. 98 
LL.E. 6Bom.49e 
I. L. E 8 Bom. 477 
I. L. E. 21 Bom. 91 
I. L. E. 24 Bom. 261 

for insufOelent etamp. 

See Appellate Court— Rejectios or 
Admission of Evidence AOJitiTEO or 

REJECTED RY COTOT BELOW— VaUJA- 

nos OF StrtT, epbob in 10 W. R. 207 
14 W. E. 195 
I.L.E2 Aa 689 
4B.L.H,A-0.189- 12 W. R. 484 
See Cinb Pboceduse Code, 1882, a 158 
I. L. E. 11 AIL 91 

See Court Fees Act, ss. 10 and II. 

I. L. E, 2 Mad, 308 
I. L. R. 12 Aa 129 
I. L. E. 24 Calc. 173 : 1 C, W. N. 243 
See Court Fees Act, s 23. 

I. L. R. 12 Aa 128 

on failure to pay Commissioner’s 


DISMISSAL OF SUIT— concW. 

hearinif — D/jmwil o/ tuit for vant of prose- 
evUon — Remedy. At an adjourned heann" of 
a snit, witnesses on behalf of the plaintifl^ not 
being in attendance, the plaintiff applied for issue 
of a warrant against ono of them. Tho Court 
refused the application, and the pleader foe the 
plamtiff thereupon intimated that he had no 
further instructions tn appear ; and tho suit was 
dismissed Subsequently an apjilication was made 
under » 103 of tho Civil Procedure Code to act 
aside the order of dismissal. On objection by the 
defendant that, inasmuch as the dismissal, was 
under s. 158 of the Code, the remedy of tho plaint- 
iff was by way of an ^ application for review; 
I/eld, that the suit svas dismissed under s. 102 
read with s 157, and that the application was 
maintainable under s. 103 of the Code of Civil 
Procedure. JIariaNnissa i- Ram kalpa GoraIN 
(1907) . . . . I. L. E. 34 Calc. 235 

3. - ■ 

Iff— A 

V Soec 

DiaPOSAL OF PROPERTY BY MAGIB. 
TRATE. 

See Cri'ii.val Procedure Code (Act V 
or 1898), 8. 617 

I. L. E. 34 Calc. 847 

DI8P08SESBI0N. 

8ee Benoal Tenancy Act, Sen 111, Art 
3. 

See CiML Procedure Code, 1882, s. 244. 

8 C. W. N. 49 

See Contribution, suit for— 
Co-sharers, liability of ; 

6 C. vr. K. 903 

Joint Wrono-doers 

8 C. W. N. 88 


L Diemlssal of eult against on© 

defendant without trial after first bearing | 
— CitsT Proeedure Code, JSS2. fs 32. dS. and JO 
The ulamtifT «n,~? /..-.In— 1 i 


of Ins superiors and plajed inio the hands of the 
other defendants bj jiassing an illegal order. After 
issues had been framed, the Judge, without trial. | 
dismissed tho suit with costa agam«t the first 1 
defendant. Held, that the orvler was illegal. | 
SiNQA r.iDDi r. Madava Rac I 

L L. E. 20 Mod. 980 

2. Want of instructions to I 

the pleader— Cin7 I'roetdurt Cede {Act XIV 
Cf ns2).*s. J02, J'lj. 157 and ISS—Ad/mimed \ 

vou n. 


See listiTATioN Act (XV or 1877), s. 9. 

I. L R. 35 Calc. 209 
6>e Limitation Act, 1877, art. 142. 
f See Limitation Act. 1877. Sen. II, Art.. 

I 165 . . LL.E. 26 AIL343 

See Partition . L Ii. E. 35 Calc. 901 
[ See Possession — Suits roR Possission. 

I See Possession, order or Criminal 

Court AS to — Dispossession byCriui. 
XAL Force. 

I See Specific Reliep Act (I or 1877) 

I 12 C. W. N, 634. 696 

I 13C.W.N.305 

See Transper or Property Act, a. 1 19. 

L L. E. 30 Mad. 316 

5 B 2 
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DISPOSSESSION — conc’rf. 

by co-shebait. 

See Hindu L\w — Endowment — DeUjng 
WITH, AND MaNAOE'IENT OF, EjTDOW- 

• ^lENT , . .6 0. W. N, 273 


by landlord. 


See IjAndlord 


AND Tenant. 

13 C. W. N 702 


_ by natural guardian. 

See Hindu Law . 1. Ii. H. 33 Calc. 23 
See Limitation Act, Sen II, Art 141. 


during pendency of Suit 
See Partition . 1. D. B.. 38 Calc. 728 


in execution of decree. 

See Besistancb or Obstruction to 
Execution or Decree. 


DISPUTE. 

See Civil Procedure Code (Act XIV 
OF 1883). ss 3<17. S88. 

I. L. K. 30 All. 348 


— — — concerning collection of tolls. 

See Tons . 1. L. R. 30 Calc. 986 
DISPUTE CONCERinNG LAUD. 

See Criminal Procedure Code, ss 145, 
146, 147. 

Sec Criminal Procedure Code 

I. L. R. 33 Calc. 352 
See Possession . I. L. R. 33 Calc. 68 


Jurisdiction of jtlagts- 

trale — Irregularities in procedure — Omission of 
personal and local notices — Filins' foriUen 

statements — erparle order — No opporluntly given 
to a party of adducing etiiifenee Wtere the Magis- 
trate drew up a proceeding under s 145 of the 
Ciimtnal Procedure Code m the presence of the 
representatives of the parties and fixed a day for the 
hearing of the case, but there was no personal 
service of notices of the parties nor local publicatioa 
thereof and neither party filed written statemenls 
and the Magistrate, after takmg the evidence of 
one Tvitneia on behsdf of the second party, declared 
them to bo entitled to possession : Ildd, that the 
proceedings were extremely irregular and had pre- 
judiced the first party, and that the irregnlarities 
were 60 ^cat as to amount to a want of jurisdic- 
tion. such as would justify the interference of the 
ingi umrt Ahmed CnoWDHnr v. Pabbati 
Oharas Ro^ (jooS) . I. L. R. 35 Calc. 774 


DIS Q.U ALIEIC ATI ON. 


Ste CUARDIAN— DiSQUALITlED Proerie- 
TORS . I. L. R. 6 AH, 204, 487 


DISQUALIFICATION— fonW. ' 

of assessor. 

See Land -Vajcisition Act, 1870, s. 10. 

1. L. B. 8 Bom. 553 
I. L. R. 17 Bom. 299 

of Magistrate. 

Fee Magistrate — General Jurisdiction. 

I. L E. 24 Mad. 238 

- - of Magistrate or Judge. 

Fee Jddoe—Qualificatioss and Dis- 

QU ALlnCATlONS 

See -Magistrate, jurisdiction op — 
General Jurisdiction. 

of manager. 

See Hindu Law — Endowment — Succes- 
sion IN Management. 

I. L. B. 22 Calc. 843 

to inherit 

See Estoppel — Estoppel by Conduct. 

I. L. B. 18 Calc. 841 
L. R. 18 I. A. 9 
See Hindu Law— iNREWTAStCEf— D ivest* 
ISO OP, Exclusion from, and Fobpei* 
tube op, Inbbbitance 
See Hindu Law— Striduan — Descrip- 
tion AND Devolution op Striduan. 

I. L. B. 18 Calc. 827 
Set Hindu Law— Stbidhan— Eppect op 
Unciiastity • 1. Ii. R. 1 All. 48 

Fee Hindu L-tw— Widow— DisquaUPica- 
TIONS 

DISQUALIFIED HEIR 

Fee Hindu Law Indebitance 

I. L. B. 32 Bom 275 

DISQUALIFIED PROPRIETOR. 

- Disqualified proprit'or, 

ptsteer of, to eonfriicf Debts and borrou, J/oney— 
£itale under supfrinUndence of Court of Wards — 
Contract Ml (IN of 1S72), s 16— Bond — Uncons- 
cionable bargain — Compound interest A talukdar. 
who has been declared “ a disqualified proprietor ” 

I under the provisions of the OiiiCh Land Itevenue Act 
I (X\7I of 1870) and hu estates placed under the 
I management of the Court of IVarrls is not prohibi- 
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DISQUALIFIED PROPRIETOR— <OTit’rf 

and Rai BalkyuftM v. JIasuma A- I*- ^ A. 
J82 ; I. L B.5 All. 142, referred to. The defend- 
ant, a "disqualified proprietor,” whose property 
on the ground of his indebtedness and consequent 
inability to manage it, had been placctl in charge of 
tho Court of Wards, executed m favour of the 
plaintiSa bond for BIO, 000 repayable in reven 
years on the condition of half-j'early paj-ments of 
interest at 18 per cent, per annun, and compound 
interest in default of payment of instalments.^ The 
bond was one renewing the former bond in similar 
terms, on which R8,750 was due, with an addi- 
tional loan of RI,2o0. Nothing having been paid 
in respect of the bond, when it fell due, which 
was after the defendant’a estate "as rcleaseil from 
the charge of the Court of Wards, the plaintiff 
sued for the full amount of principal and B31,909 
for interest and compound interest duo on the 
bond. Held, by the Judicial Committee, that 
under the circumstances of the case, the plaintiff 


\ _ , 
Both Courts below concurred in' finding that simple 
interest at 18 per cent, per annum would not 
hare been a high rate, but that the charging of 
compound interest was exorbitant and uncon- 
scionable, and accepting these findings, though 
not Btnctly findings of fact, tlie Judicial Com. | 
initteo Aefj, that the pUmtiS u«cd his position to I 
demand and obtain from the defendants more i 
onerous terms than wck reasonable, and that the ' 
liond should be set aside In the particular eir- | 
cumstanccs of the case, interest at 18 per cent, per I 
annum wii allowed on the sums advanced by the 
plaintiff throughout. Ditionrai. Dcs v Mai, tv. 
iit&BsEfi-n Sivon (1906). 1. L.R.28AIL670 
8. c. L. R. S3 I. A. 118 
10 C. W. K. 849 

DISSOLUTION. 

Sfe PARTNEHsmi* 12C. W. N. 455 
DISSOLUTION OF MARRIAGE. 

f>fr Mcr.niAOE 19 C. W. N. 1009 

DISTINCT OFFENCES ON DIFFER- 
ENT DATES IN THE SAME TRIAL 
Sf MisjuimieU of t'lMI’oF' 

1. 1,. R. 35 Calc, lei 
DISTINCT SUBJECTS. 

C^’rnx Ffes Act, a 17 1 

DISTRAINT OR DISTRESS. i 

Sff BrNCAL McxinvAL .\ct (III or IS‘>9), i 
si. 153, CL. ({,), I5‘>, 173, A\D 225 ' 

Sf Ben'ual Tenancy .Act. •■«. 121, I2' I 
AND IM . L L. R. 28 Calc. 384 

See CoMrtNSiTioN — CRlursAL Cases ' 

TO AcerstD ox Disui^ksu. op Co*. ' 
rt-iiNT . L L. R. 21 Calc. 979 


DISTRAINT OR DISTRESB-ronf-f. 
Distress Act, 1875. 

Sf Fixe . . . 3 W. R. Or. 81 

0 W. R. Or. 60 
L L. R. 20 Calc. 476 
See IxsoLVEVT Act, b 7. 

5 B. L. R. 309 

See JtrnisDicnov or Civil Court — 

Rest asd Revente Suits, N.-W P 
1. L. R. 12 All. 409 
See LiSDLORD asd Tenant — Pvymfnt 
OF Rent— Gexeeally. 

3 B. L. R. O. C. 56 
See Limitation I. L. R. 32 Calc. 459 
I. L. R. 36 Calc. 141 
See Limitation Act (XV or 1877) 

12 C. W. N. 1090 
See Limit-ition Act, 1877, Scu 11, Art 3f, 
0 C. W. N. 876 
See Maoris District Muntcifalities 
Act. s 1P3 . L L. R. 9 Mad. 429 

See Madras Rem Recovebv Act, 
.«s 15, 17 -VXD 18. 

I. li. B. 25 Mad. 508 
See N -W. P Rent Act, s 55. 

I. L. R. 24 AIL 127 

See Penal Codf. s. J80 

L L. R. 30 Calc. 286 
See .StMMARt trial 

I. L. R. 86 Calc. 67 

— notice of— 

See Madflas District SIirxiciPAiiTtEs 
Act. s 103 1. L. R. 14 Mad. 467 
See Theft I. L. R. 18 Mad. 384 

— - of crops— 

See Small Cause Court, Mofussii — 
JuRi'MCTioN — D am aoes. 

1. L. R. 24 Calc. 183 

power of — 

•St* Madras District Mcmcipalitien 
Act, s 1U3 I. L. R. 14 Mad. 487 

— no presumption of legality of— 

S(t Pen al 0*df. s 421. 

I. L. R. 26 Mad. 729 

rlghtjof— 

See Madf AS Rent Recovlpy Act. s. i. 

L L. R. 8 Mad. 9 
L L, B. 16 Mad. 40 
See Madras Revenue Rlcovery -\ct 
s. M . L L. R. 17 Mad. 404 

— - warrant of— 

See Macistrate, JcEisDimoN or — 
Powers or Macistrates. 

L L. R. 22 Calc. 935 
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DISTBAIKT OB DISTBBSS— 


DISTBAINT OB DISTEES3-<re«y. 


wrongful — 

Set Wkosofctl Distraint 

1. Property of third parties 

on premises of tenant— VII of JS47. 
The goods of third pjrtios on the premises of the 
tenint are notilistrainable for rent under protisions 
of Act VII of 1847. DvriRKA Uacth BtsWAS v 
Uddit CnuRx Addy . 1 Ind. Jur. N. S. 301 

2. - Eight to distrain in presi- 

dency towns — Act VII of 1847 — Diatrees unr- 
rant The right to distrim for rent in arrearhas 
always to some extent exuted and been recognized 
in the presidency toivns, and the Acts passed since 
1847 aro distinct declarations by the Legislature, 


that “ any person claiming to be entitled to arrears 
of rent of any house or premises ” in a presidency 
town IS authonied to applv for the issue of a 
tlistiess warrant Muhon SI^aIl v Kareemoo. 

inssA Beocm ... 8 Mod. 67 

S. ■ ' Distraint for arrears of rent 
— Eeayaf lienl Act, JS60, « 7J, 74 {18S9. es IIS. 
llS)-^istratnl for arrears of rent — Treeo — Pro- 
duet of lani Trees are not subject to <fistramt for 
arrears of rent under Act X of lSo9 The term 
" produce of land ” referred to in that Act means 
that which can be gathere.1 and stored— crops of 
the nature of cereal, or grass, or fruit cro|)8 ; it 
does not apply to the trees from which the crops, 
ifftnit crops, are gathered Shso PcrsHad 
Tewarv V Moleema Bebee 

1 N. W. 63 j Ed. 1873, 100 

4. Goods of sub-tenant — Bengal 

Rent Act. 18G9, s 68 {1859. a 772)— Act X ot 
1859, a 112 — Sub-lelUng— Produce of land aub-let 
Where the tenant had sub-let his holding to a 
shikmi or sub-tenant; Held, that, under s 112 
of Act Si of 1859, the produce of the Isad was 
hypothecated for rent payable in respect thereof, 
and that the crops cultivated bv the sub-tenant were 
distrainable by the zaminclar Geetoji Srxo t». 
Bitldeo Kaiiar . . .4 IT. W. 70 


6. • Power to distrain — Bengal 

Rent Act, 1869, ea 96, 98. 99 {2859, at 139. 142, 
143). The sections of Act X of 1859, (ss 139, 143, 
and 143) w Inch relate to distraint and the power to 
distrain, <liscusscd Joyloix Siifikh p. BroJo* 
NATH PtL Chowdry . . 0 W. R 103 


6- Distraint of Crops — Person 

net cullivntor of crajyi A l.indlord cannot distrain 
crops for arrears due, not from the tenant, but from 
another p rson not in posscs'ion, and who did not 
cultivate the crops Mdiuvre Dssseb P Bam 
C oouAR Kckmokar . w. E 1804, Act X, 77 
•; — ' — *- — Suit to contest distress — 
Bengol Art I /// , ^0— /«»»«. Where, 

after rwiving not.ee of dHtress. a party brought a 
suit under Hcngal Act VlII of IgfiP, s M, the first 


Court was held to be in error in thinking it necessary 
to enquire whether all the steps of the process of 
distraint were perfectly correct ; the cirapla ques. 
tion to be determined having been whether the 
demand mails bv’ the diati.iin'’r was cood and valid. 
DooSPE MtHTfiE t‘. .SHEO NaH \IK SlNO 

. 21 W. E. 87 


DISTRESS. 


See Distasint ob Distress. 


DISTRESS ACT (I OF 1875). 

B, 10 — Seiture of propsrtu in 


not property “ belonging to the person from whom 
the rent is claimed ” within the meaning of s 10 of 
the Disticss Act. GoBtxn LiEt Seal r Knight 
1. L. E. 7 Calc. 372: 0 O.L.E.3aO 

DISTRESS WARBAJTT. 

See .StntMAitv trial. 

I. D. R. 86 Calo. 67 

DISTRIBUTION, STATUTES OF. 

See Parsis . . Z. D. R. 2 Bom. 76 

DISTRIBUTION OF SALB-PROOBEDS. 
See ^loRTO age— Sale of Mobtoagsd 
P norERTy — R io’its op Mop.tgao*e« 

I. L. B. 20 Calc. 803 
' See Sale in Escecotion op Decree— 

t DisTRinmov op Sale-proceeds. 

DISTRICT. 

See Land Acooisition Act (I or 1894). 

I. L. E S3 Calc. 886 

DISTRICT BOARD. 

power of— 

See Ldpal Sblf-Govrrvjient Act (Bev- 
OAL ACT III OF 1885), S5. 78, 139 

11C.‘W.N.1099 

DISTRICT COURT. 

See CoNTBiiPT op Court — Contempt 
Oeneraixy . I, D. R. 26 Mad. 494 


Set Contract Act, s. 265 


. appeal to — 


See Appeal — Orders— Order eePUSino 
Application to be declared Insol- 
. . 1. 1.. B. 27 Bom. 004 

DISTRICT JUDGE. 

See District Judge, Joeispiction op. 

aBBignment of business by— 

Srr Civn. Cr>rnT« Act, r. H _ „ 

13 C. W. N. 265 
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DISTRICT JUDGE— (oneW. I 

duty of— * 

See Tb^nsffr of Cuil (.’vm: — (I rvEim. I 
Cases . . I. L. R. U AIL 531 j 

DISTRICT JUDGE, JURISDICTION OF. 
See Beno.u. Rent .\ct, 1863, s. 102. 

See Civil pBOCEDunE •ode, 1882 . 'ss 
22. 23 . . 10 C. W. N. 002 ' 

See Civil Pbocedure Code, 1882, bs. 25. i 
191 (2) ■. . 10 C. W.N. 12 I 

I. Ij.R.20SIad.695 
.^ee CoxTRiCT Act, s. 265. 

See Crmiinal Pbocedcre Code, s. 497. 

• I. L. R. 16 Calc. 121, 768 

See Guardi IV . I. D. R. 34 Calc. 560 
Sre Hisdc Luv — Inherit iNCE 

I. L. R. 34 Calc. 020 
See L-Wd A{ QuisiTios Act (I or 18941 

I L. R. 35 Calc. 1104 
See Pbubate — Jurisdiction iv Probitf 
Case>. 

^’e Pbobitc and .\dmimstrati<>n .\«t 
(V or 1831) I. L. R. 32 Bom. 634 
, Set Retbavsfer I. L. R. 33 Calc. 193 

See Right or Suit— ('haritifs and 
Trusts 

I. L. R. 12 Bom. 247. 267 note 
> I. D. R. 14 Mad. 186 

I. L. R. IS Mod 241 i 
I. L. R. 15 Som. 148 ' 
I. D R. 21 Bom. 48 < 
«^<e Sanctiun to Pbosccutiov— Power | 
TO (JRavt Sanction. i 

I.L R. 2 Bom- 481 | 
I. L. R. 16 AIL 80 
I. L R 10 AIL 121 I 

See Transfer . L !• R. 32 Calc. 875 , 
S<t Tr-anstzr of Cl^^L Case — Central ' 
■ (’Asrs . I. L, R. 24 All 304,356 

I. L R 26 AIL 183 
10 C. W. N. 12 

See Valvaiion or Suit — Vepeals 

1. Appointment of guardian — 

Deng. Deg. P of JSOf, « 20 — C7u'in/i<in — .Viw>r — . 
• Delate pnyitig retenve to Ootvrnini nt .t Di«lrict I 


LI>.R.6MBd.I87 | 

2, Suit to compel guardian to 

■account— Judge— -Hombat/ 3/(nnri 
Act (XX of ISSf). A ruit to rompvl a minor's 
guanlisn. sppomteil unilcrAet XX of 1861, tw sc. 
Nount for hu aOmmutrAtiun of the minor’s c«tst> 


DISTRICT JUDGE, JURISDICTION OF 

— Cjntd. 

cannot bo properlv broucht in the Court of a Subor* 
dinate Judge, or m any Court, but in the principal 
Civil Court of the district where the property is 
situated, if it be in one district ; but if it be in more 
districts than one, then m the principal Ciri! Court 
of the district in which the minor has bis residence. 
Utawram IIaniklal v. Damodhardas Maniklal 
0 Bom. 39 

3. Suit against municipality — 

^idionfiH^fe Judge — Small Came Court Judge — 
Bom. Act VI of 1873, s 7~Aet X of 1876. s 15 
In a suit by or against a municipaht}’ constituted 
I under the Bombay District JIunieipal Act ( VI 
' of 1873), every iniliviilual commissioner must be re- 
ganlcd as a party Anthm the meaning of a 16 of the 
^mbay RoACnue Jurisdiction Act (X of 1876); 
and, consequently, such a suit cannot bo entertained 
by a Subordmate Judge or a Judse of a Court of 
I .Small Causes, but can be entertained liy the District 
I Judge alone .\iimedabad JIunicifalitv w. ILa- 
tiAML’D Jamut . I. Jj. R. 3 Bom. 146 

* 4. Mad. Reg. IV of 1818, hear- 

I ing of petition under— .SaJordinotc Judge, 
A Subordinate Judge has no jurisdiction to bear an I 
I determine petitions under «. 29, Regulatidn I\’ 
of 1810 The juri'diction created by that ReguU. 
tion, being jicculiar, can only be exercised by the 
District Judge as representative of the 2illa Judge. 
PONVUSAMI PlLLAl V PaCHAI 

I. L. R. 2 Mad. 336 
Overruled by I’onnusami Cnnn i>. Krisitsa 
Aiyyab . I. It. R. 6 Mad. 222 

6. Power to refer ease under 

s. 265, Contract Act— Bomlay Cii'if Courli Act, 
1869 Quart Whether the District Judge hail 
power, under the Bombay Civil Courts Act, XIV 
of 1869, to refer to the Assistant Judge a case falling 
uiKlers 265of .\ct IXof 1872. SoRABitFiRDDNJi 
V Dulabhdhai IIaroovandas 

I. L. R. 6 Bom. 65 

6. Order respecting execution 

of decree of Subordinate Judge— Cinf Pro- 
eedure Code, * 270 .\ decree was passed by the 

t>ubordinate Judge, and in execution of that decree 
a sole of certain property w as held ami conducted by 
the nazir of the District Judge. //cfJ, that, in 
reference to that sale, the Dutrict Judge had no 
jurisdiction to pass auy order under the provisions of 
K. 270 or any onlcr respecting the re-sile of the 
property. Xobo Kisuore Dass t. PnoTAr Cnus- 
PER Banebjea . . 1 C. L. R« 534 

7. Transfer of case to Regula* 

tion Provinces -Jpp»af_J?ont.i>ry. XVIII of 
1831— Bom. Act II J of 1863. A suit was instituted 
in a Court which, at the date of the filing of such 
suit, was in a non-regulation district, to recover pos- 
fcssioo of a piece of land situate m a village then 
within the jurisdiction of that Court; when the 
Regulations were introduce*], the Regulation Court 
whKh succeeded the said Court was placed m a dis- 
trict sliffcrenl from that to Aih'wh the mM aPIi.** 
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DISTHICT JUDGE, JURISDICTION OP 

—contd 

MZ3 annexed Held, that the \niage in which the 
suit arose having been transfcrr£>d to a district 
different from that which included the Court which 


in another district, when such an appeal was jitrmis- 
sible. was not an appeal which could he rcferretl bj 
the District Judge for trial to a Principal Sndder 
Ameon under Regulation XVlIl of 1831, b. 3 
Quare : When a district, or particular portion of 
a du-trict, is for the first time brought under the 

r,--. *1,.. whw-l. W 


Xadwi t DHO^'l>o K^nvTAS DiJitr: 

6 Bom. A. C. 26 

8. -77-7- 7 — Appeals in suits above 


esmo into operation, lay to the District Conrts a«' 
before the Act, and not to the High Court Bata> 
Cbakd Sinii CniVD t Haxjiavtpat Sitn-Bstss 
0 Bom. A. C. 166 

0. Sanction to prosecution — 

PoKtr of Diilrid Jud(jc to retofe sanction of Sub- 
ordhate Judge A District Court has junsilietioD 
under s, 105 of the Code of Criramal P/ocedw 
to revoke or grant a ssiiction granted or refused bj s 
Subordinate Judge s Court VevkaT 4 t. JIcttv- 
suii . , . I. L. R. 7 Mad. 314 

10. — - — — Trial of ease fov false evi- 
dence in Civil case — Cnnnnol Proe'edurr Code, 
s. 477 — FqIh evidence A man died leaving some 
money due to him in the hands of the Telegraph 
authorities P WTotc a letter to those authorities 


BISTHIOT JODQE. JURISDICTIOrT OP 

(4) of that sfetion and to such officer only, and a 
District Juiige ha*- no power to revise decrees or 
onlers passed by a District Judge, Additional Judge 
or Subordinate Judge referred to in ci. {a) of the 
section St'VKiRsi ist Debva v. MATnuKADnpPijri 
I. L. R. 15 Calc. 827 

12. Reference to High Court, 

power to make—^tomp Act, 1879, s. 49. A 
baibbond was executed toa District Munsif, who ex- 
pre««l no doubt as to the amount of duty to be 


13 — Execution proceedings — 

Cit'd Procedure Code, 2SSJ, sf. 223. 228. 240— 
Mofussil Small Cause Court Act (Xl of 1885), 
SI. 20. 21~Appcal. TJie plamtiQ obtained a decree 
m a Small Cause suit in a subordinate Court in the 


I tnet SiunMp He aceordiDgly presented a petition 
to the District Munsif under s 247 of tho Code of 
Civil Procedure, but hisjietition was dismissed. An 


had lurisdiction to entertain it PsacMAi, t' vss* 
KATiRiMv . . I. L. R. 11 Mad. 130 

14. Appeal from order passed 

after Act came into force in proceedings 
commenced before it was in operation — 
Cud Procedure Code .Xmendment Act {X of ISSS). 
A District Judge has jurisdiction to hear the 
oppeal from an order passed after the 1st of July 
HWS under the Civil Procedure Code Amendment 
.•Vot of 1888, although the execution proceedings m 
the coucso of which tho order was made were com- 
menceil before that date Baoai. Chuvder 3looK-i 
COJCG c Ramesrub MUXDCI, 

I. L. B. 18 Calc. 496 
le. — — Jurisdiction of District 


IL . 


. T Revisional power of Die- 

in rent suits— Ttnttueu Act 
' I'iS—Judic.nl OgiCfT The 
worU Judical Ofliccr as afori sat<l.” as us«l in the 
jjoviso to s. IM 'if the Pensnl Tcnancv Act, have 
reference tethe J,„lie,ni OfTiccr •' sjioKco ofincl 


Xidki Lai r. JIashnr Husain, 1. L. R 7 dh r^n' 
aiul llatra Jlondal v. Hari Jlohan llvlhal, /• L It. 
IT Calc /77, foifawed. AcrocrsrrvB f 

1, Jj. B. 15 Mad. 241 

18. Appeal from order under- 

a 331 -Cm/ Procedure Code, 1882. s 381— Bom- 
ba^CieilCwrts Ml (XVI of lSS9).i'. S. A ohtsined 
a decree m the Court of » first class Suborunalu 
Ju'lge for posjessioii of property worth more than 
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DISTRICT JUDGE, JURISDICTION OP 
— coTii'i 

B5,00."> In executing this decree against a portion 
6{ the property awarded, which iras worth R421*, A 
was resisted by B, who claimed to hold the pro- 
perty under a title adrerse to the judgment-debtors. 
iJ’sehimw-as thereupon numbered and repisterctlas 
a suit under s. 331 oI_theCode of Cinl Prot^ute 


claim being kss 
GORIKHW 


than* R5,000.' Moci aaiAU r 
. L L. E. 14 Bom, 627 


17 Reference by District Judge 

to Assistant Judge — Botuhnij Cit-d Courta Aft 
{XIV of JS69). a IT — JuriaiieHon of Aaaitlant 
Julye on e(7*« ao reftrred. A District Judge referred 
for trial an appeal to his As«iatant Judge under 
s IT of the Bombay Civil Courts Act (XI\' of 18C1>) 
The A«i-tant Judge dismi'j'cd the appeal for 
default of the appelUnt’a (defendant's) appearance 
on tho day fixed for hearing An application was 
afterward? made to the Assistant Judge tor the 
re-admi3«ion of the appeal, but ho retu»oU the ap- 
plication -1 similar application was then made to 
the District Judge. He grante<l the application. 


b 


re-adniitting tho appeal was ttllra tire* Bv the 
reference under 8- IT of the Bombay Civil Courts 
Act, XIV of' 1860, the A*‘'istant Judge acquired 
full jurisdiction to trj the appeal according to the 
proiedure laid down by the Civil Procedure Code 
of 1S8J Tlic .\«*i*tant Judge lisd jurisdiction, 
under a 338 of the Code, to entertain the applica- 
tion for re-admi4'ion, and liis order refunng to re- 
admit na> not subject to reversal or review by 
the Di*trut Judee Tho order of the Dtitnct 
Jud^o rc-ailniittin' the apiical wat made without 
jurndKticir, and the procoflinzs -iiti-equent 
tliircto nireoNi) without junwlictnin andimalid 
StKIUntM l.tkslIMW f GllMND JoTI 

1. Ifc R. 15 Bom. 107 

18. Act rx of 1881, 88. 1, 0, 4— 

C'tif Profedurt Code, r 17 .\n application was 

made to the D*'tnct Judi-e of Allahabad, umlrr a. I 
of .\ct IX of ISOl, by a reUtne of a minor, alleging 
that the minor had. bv the act-, an'l with the con- 
nivance and a—ixtanev of the dofeiKlanta at .Ilia- 
habs 1, l>een rvraorel from the plaintifT* cusloily 
an Iguataliandiip at ^UUhsbad. and praams for the 
minor's rc’toration thereto At the tim- when the 
application was msde. the minor was at Lahore. 

that, uniler 1 and < of Act IX of ISGl, read 
with I IT ot the C»vd Pmcclure Coile, the applica- 
tion wia Cognisable bv the Di>tnet Juijge of 
Allahabad, wbw the cau-e of action aro*e; and 
that, even apart from « IT of the Coile, the minor 


DISTRICT JUDGE, JURISDICTION OP 
— eontd. 

hating been in the custody and guardianship of a 
person within tho jurisdiction of the Judge of 
.VlUhabad, that officer had full jurisdiction to deal 
with tho application. Sak.it Chundra Chaear- 
n m I'. PoRsi ix . .1. D. R. 12 AIL 213 

19. Ezorclee by Subordinate 

Judge of jurisdiction' of District Court — 
Bengnl, K.-W. P., and Aa^am Civil Courts Arf, 
as. 23, 2i — Appeal — Act XL of 185S. The words in 
s 24 of the Bengal CivU Courts Act (XII of 1887) 


Act, are appealable to the High Court, and not to 
the Court of the D*sirict Judge Soiika v. Kualak 
StxGir .... I. L. R. 13 AIL 78 

20. Reference by a Collector— 

Land Arijuisifion .Icf {X of 1870), s. 55. A Collector 
19 not competent to refer, nor a District Judge 
to decide, any question arising under Land Acquisi- 
tion Act, a. 35 RlMlLAKSIlMl »• COLirCTOB OF 
Kisixa . . I. E. R. Id Had. 821 

21. Applicability to guardians 

who had ceased to be such before the Act 
came iuto force— Uuunfirins and IVarda Act 
{VIII of 1890), aa 41 and 51. The Guardians and 
Wards Act (VIII of 18CK>)does not apply to guar- 
dians whose powers had ceased by reason of their 
wards having atfained najority, ofotberwbc, pricr 
to the passing of the Act. The word “guardian ” 
ms SloftheActmcansaguanhanwho wassuchat 
the time (he Act came into force .1 was appointed 
a guanUan of B'a proriertv under tho Bombav 
Minors Act. XX of 18Ct B attained raajnrity m 
1886 In 1892 B applied to tho Di’triot Judge for 

. an onh-r directing A to deliver to D hia proi>ertj, 
to-gether with the accounts relating thereto. The 

I Di'trict Judge made the ortlcr, as aiked for, under 

I 0 41. cl X of Act VIII of ISOij Il'ld, that tho 
District -fudge had no jun-dietion under Act VIII cf 
180(1 to make the order m question, as A h.vd ccan-d 
to be a guardian before the let came into force. 

VtLLVBDVS IIllumVND f KflllUVAr VI 

I. L. R, 17 Bom, 660 

22. Duty of District Court to 
hear all evidence — Ganrdiant and 11 anf« .frf 

j {VIU cf 1890). ti 13, 40. and S'l^D'tiaion Inaed 

j oit frtdeilfe lalfn i>y a aulfOrJirat' Coii^t ill's'll 


gation of material I'sufs of fact to a subordinate 
I Court. Nor doe« it empower the District .Imlge 
I to use thcevidenee taken by the subordinate CJourt. 

An apnfication was roade for the appointment of 
j a guarvban to the person and propertv of a minor, 

I The Di«tnct Court s-^nt th-appUeation to a Fubor- 
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DISTRICT JUDGE, JURISDICTION OP 
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dinate Judge for mquiry and rcpoit, and ianicd a 
notice calling upon any who objected to theap* 
pobtment of the proposed guardian t-o appear 
Pefore the Subtirdmata Judse, who would hearand 
dispose of the objections The whole inqowy was 
bddbefare andali the evidence was taken hy tbo 
Subordinate Judge Upon the evidcncfi bo taken, ’ 
the Dhtiiot Judge dwpjied of the epplicatron. [ 
IMd, that the procedure adopted by the Ibstnet ! 
Judge was Illegal, and his decision, hasetl upon 
evidence not taken bofoio him. could »>i>l be 
a^icptetl. ^uroda CMirn Bo t v .^;oo/^^a Jfum, 
J2 11’. 7i 2S7, Shadltao Stm/h s- Bamuno'ijratia 
IjoU, 9 U'. B S3, und Isiitir Chanlrn l/ti* v Ju/ftt 
K'shor.4 B. L h .li 33, referred to. Os'niK 
fiTuti, V. Kua\ou . i. L. R. 23 Bom. fl08 


23. _ _ Appeal from Insolvency 

order — Civd Proeeda/e Code, 1S82, a. 5J5 — C>vil 
Procedure Code .dmendm^nt A'U {VII of ISSS), ' 
a.SS nnd (.Y a/ JiSI), e 3, ei f«) Besrmgm i 
tnmd that e bS*) of the Code of Civd Proicdore > 
w.rs passed to regalato the appellate )un-«liclion 
in appeals from order?, the Wurdi " Court eubordi- ' 
n.ita to that Court ” in s 3 of Act X of 188S ! 
must be constcued uith reference to its appcUale j 
jwnsdietion. Coriieqneatiy a District Court has no ' 
junsdietion to hear an oppeal from an order m m- 
solvency matters, in fvca&o where it has no titcis* 
diction to hear an appeal in the suit itself, as , 
when the subject-matter of the suit is more than 
nSiOOO in value Veskviravcr •’ Jamboo ' 
Away . . . I. D. B. 17 Mad. 377 i 


24. _ Appeal to District Judge 

entertained without jurisdiction— 
c«<if SmoM CiiMi Caurta Act (J-Y,o/ 1SS7), a 25 — 
Vccret passed by a SuIiorHinatc Judge tnveated 
iriM the jvnsiii'tion of a Small Cause Court — 
Finahty oj such <fecr«e~Cml Procedure Cod' 
(.Icf .T/r of 18S2),ai 632 and 646 A—/lffrrence 
(c High Cow'.. A Subordinate Judge invested with 
the juriadiction of a Court of Small Caosc«, tneil a 
suit under his Sm.»llCaU".e Court power*, and passed 
a (Ucreo in plaintiff’s favour The defendant ap- 
pealed against this decree, and the Appellate Court, 
bein' of opinion that the suit was not of a 
nature cogmrable Lj- s Court of Small Causes, 
rovcrsMl the decree and remanded the cose to the 
Subordinate .fudge for tnal under his ordinary 
innsdjclion Therenpon the Sulmidmato Judge 
made a reference to the Uiah Court uiMler e 646A of 
the Code of Cicil Procedure (Act XIV of 1882h 
J/fW, that the reference was not authorized by the 
provmums of s of the Code, as it applied to a 

cav iHfore juiiETBent The High Court cooU,* 
bortinr, tj „,t[, the nistter under « dSSof the 
C»«ie Urld. also, that, the suit having been tried 
In the Sul.or-linatc Judge m the cxerc»«!e of b» 
junslwtion BH a Tudue of a Court of Sm^ Causey 
t»te dccTw \«ae Ima). and not appealable to the 
Dirtrict Court, and the District Jud« had no juns- 
diction to hoar the appeal The only rem^y Open 
to Uw asgrioMd ^,.^rtv was t,. apply to the Righ 


Court under s. 25 of Act IX of 1837. DiWAT.rB<i 


V, Sapashivuas . . I. L. R. 24 Bora. 310 

25. Appeal to District Judge— 


Ctvtl FfOcedureCodelActXlV of J882),js 25.191 
(2) — SuH commenced tn a Bislrici Cowl — Zaswi 
aeVledhy Jlirlrtel Judge — Cate, trantferred to Su'.. 
Court by Btgh Court — Deeisioji by Stih.Judge — 
Validity of derision, in appeal and of transfer by 
Btcfh Court. A suit was instituted in a District 
Court, ami issues weta eettled by the Districl; 
Judge. The suit was then transferred by the High 
Court to the Court of the Subordinate Judge, 
who decided the case An appeal was then pre- 
ferred to and was beanl by the District Court, 
tbougli the Jutlge who heard tiie appeal was not the 
Judge who had settled the issues. On n second 
appeal being preferred to the High Court • Held, fi) 
that the District Court hod jurisdiction to hear 
the appeal, e 17 of the Madras Civil Courts Act (III 
of 1873)haTUigno4p{ilio»Uon, (h) that the High 
Court had jurisdiction, under ss 25 and iOl (2) o! 
the Code of Civil Procedure, to make th« transfer 
to the Subcrdinate Judge, although the cam was 
in ywrt heard PAr.Ai«iSA»7 Opwncin t. Tkos- 
HAMA CowMDArt (If>02li , 1 1». B. 20 Mad. 696 


DISTRICT MAGISTRATE. 

Sec CotiECTon , I, D. R. 1 Bom. 828 
See CoMvt.viJ»T— IsstlTOTloit 0^ Cost- 
PtalVT, AND NbCESSAST PSKUMlHA-Riaa 


See CsiurvAE. pRweooas Tope, s #37. 

I. L. E. S2 Cale. 1090 


See JoKisbirTJOS 

D D. B. 35 Calc 4S4 

See JliGISTKATE — 

OEVPBAr. JuilISOTCTIOV 

I. L. B. 30 Calc. 440 
I. Xi B. S2 Calc. 1090 


_ powers of— 
See SscxjMTY roi 

See Trespass 


I, L. B. 38 Calc. 433 


DISTRICT MUNICIPAL ACT. 

See Bombay Distpict MonitirsL Act 
(Bom. ni OT 1901). 

See Penal Code, -ss 21. 18C 

r. L E. 33 Bom, 213 
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DISTElCT REGIBTRAE. 

Citil Procedure Code, i 

15S2, t 622 — District Degistrar not a * Court ’ j 
ififAm the meaning of t 622. A District Registrar I 
is ft Court within the meaning of s, 622 of the } 
Code of Civil Procedure, and the High Court j 
cannot interfere uith his proceedings under , 
that section. Atchagya v. Gangayya, I.L. R. 15 
Had, 12$, distinguished. JIanavala Gotodajt v 
Komarappa Reddy (1007). ' 

I.D.E.30hIad 320 

DIVESTING OP PROPERTY. 

See HrxDu Ltw — 

Adoption — Effect of Adoption. 
iNnERiTANcr— DivrsTivo op, Ei- 
. cLtrsrON pnojf, and FonPEirtniB 

or, iNHEniTANCE. 

Widow — D taqDAuriCATioNs. 

\Viu. — C onsthdction. 

I. L. R. 4 Calc. 420 
1 Ind, Jur. N. 8. 375 
I.L B. eAlL583 
I. L. R. 16 Mod. 448 

DIVIDENDS. 

distpibutioa of— 

8te Insolvency . I. L. R. 36 Calc. 512 

gift of- 

Ste Will— C ovsTRCcTiox 

I. L. R. 12 Bom. 137 

payment of, out of deposit in 

bank- 
ers R \NRGr.iS . I. It. R.|16 AIL 86 

DIVISION BENCH OF HIGH COURT. 

appeal fVom judgment of— 

See I.FTTERS Patevt, N *W P Hion 
(’OVRT, cx. 10 I. L. R 1 AIL 31, 181 

— dlfTerenco of opinion between 

Judges of— 

Set CisTL Procedure Code. 1882, s 575. 
See Lettfrs Pitest. Hiqii <’opkt. cu 15 
4 B. L. R. A. C. 101. 181 
B. L. R. Sup. VoL 004 

13 W, R. 310 

14 -W. R 298 
I. It. R. 10 Calc. 108 

.‘‘VrT.ETrrRs I’itent, Hicn (’ourt. cu 3C- 
14 Moo. X. A. 200 
I. L. R. 3 Bom. 204 
L L R IS Bom. 462 
See I.rTTEP-s Patent. X-W. P. Hion 
(VURT. Cl. 10 . L It. R 1 AIL 181 

I L.R OAR ess 
Set l.ETTrns Patent, X'-W P Hinn 
(.VvKT, Cl- 27 . . 2 N. VT. 117 

B c. Agra P. B., Ed. 1674, 190 
I. L. B. 11 AR 176 


DIVISION BENCH OP HIGH COURT— 
tontd. 

difference of opinion between 

Judges of— con/i. 

See Reference to Full Bench. 

I. L. R. 3 Calc. 20 
See Reference to High Codrt — Civil 
CvsES ... 4 C. W-N. 880 

power of — 

See Enolish Committee of Hion Court. 

10 B. L. R. 79, 80, 82 note 

1. Power of— 5rcun7y for stay of 

execution. .4 had executed a security bond on 
behalf of K, \s ho had an appeal to tlie High Court in 
ft case in sshich the Court had ordered stay of 
execution until the appeal Mas heard. The appeal 
was heard by a Division Beneh, and the Judges 
diSering, the appeal « as decreed m accordance Mth 
the opinion of the Senior Judge From this judg- 
ment an appeal u-as prefcrretl under s. 15 of the 
letters Patent. After the opinion of the Division 
Bench Mas pronounced, A appliwl to the Judge be- 
fore Mhom be had made it for the return of his 
acciirlty-bond, but his application u-as refused pend- 
ing the final decree of the High Court m the matter. 
A then moved the High Court for the cancellation 
or return of tho bond Held, that there Mas no 
necessity that this motion should haio beenpre- 
Bcnled to the Judges Mho heard tho appeal, for itrc- 
laterl to matter bcsido the judgment, ami a Division 
Bench may receive motions from all districts, Mntb- 


that district belongs, does not divest any Division 
Bench of the Court of the juris liction given to it bv 
the Charier, nor can it be always properlv' adherpl 
to Ameer Ati KiisN v. Kassim Ali Khan 

13 W. R. 403 

2. Reference to High Court 

after fprmer raference in same case. — An 
order passed bv an Assistant JUuislrate m a case 
of breach of the jieace under s. 530 of tho Code of 
fViminal Procedure mbs referred to the High Court 
by the Sessions Juduc, Mith a recomraendation that 
the order should be set asiile on certain grounds 
stated, the want of jurisdiction in the Assistant 
Magistrate not lieinconeof thegroun Is. The Divi- 
sion Bench before Mhom that reference came de- 
clined to interfere with the order. It nas held by 
another Division Bench before whom the matter 
Mas subsequently brought on motion that they 
were not debarred from entering into the question 
of the Mint of jurisdiction, and, as the effect of 
the .Assistant Magistrate's order Mas to prejudice 
one of tho parties, the order, which was ad- 
mittedly without juris liction, was aet aside . Rux 
Babadur SiNQii p. Har Doyal Sinor 

21 W. R Cr. 32 

3. ■ Decision of Division Bench 
as to Bengali expression, Th» decision of one 
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BIVISION BENca OF HIGH COtJBT— ‘ 

canc'd. 


Bivl&joa Bench as to the meanm; <ji a BengaU er. 

E ressjoB £>cciirfitjg in a jiarticuUr p^aiot cannot be 
ioding upon anoth^ Dtrision Bench tor the por- 
pose of a diffetent smt. Watsox& Ct>. e. StrBKO 
MoyeE . . . . ^ "W. E. 414 

- DeciBjon of, how far btQdtng 


OR anothsr Court, The decision of an Appeal 
Bench of the High Court upon a point of law. Of the 
construction of a document w the cmc before ibem, 
not necessarily binding on a single Judge of that 
Court irhen the same question agam ansea in 
mother suit before him Abhci Gbose 

V . Dasmavt Dcsi . . . 6 B. Xi. B. 623 

S. — ; Buliag of Dtvjsiou Bench 


referred to Full Bench, /’er Bavoei. J 
QiiitH i UTietber a ruling of thrre Judges of the 
High Court of Bombay on a ease rtfttreil bv a Dt\ » 
siun Bench of two Judges for decision bv the Full 
Bench can be regarded otherwise than a ruhni! <if a 
Binsion Court of three Judges In ifie tttauer of 
th- prttPoH of Bat Amrit . I L. E. 8 Bom. 380 

e. — Bivjslon Bench tahxDg civil 

huainess — Orders vtnitrCml Proadure Ct>de,JSS2, 
e S43 A Xhi tsion Bench of the High f'ourt taking 
the citd bUsiBpsv of a pAtticuIar group has jumdic- 
tion to deal with an order undt r e 6t3 of the Civil 
Procedure Cbde roatlc by a Civil Court in anr of the 
iJiitricts iocludod in the group Mahomed BnASKP 
t, Z. Z>. E. 23 Calc. 533 

DIVISION or OCCOFA2TOY HOLDING 

flit AoRv Iexavci Act IWh s .12 

. I. L R. Si All. 848 


® I V ORCE — eonlJ, 


suit for~- 

Set Hian Consr, Jcrisdictjox op— 
Bostbav — C nit. I. ia E. 18 Bom. 138 
See Passi Mabuiaoe akb Da-orce Act, 
». 30 . . I. Ii. B. IB Bom. 306 

L ffiCflhomedan 

Law — Sanafi Sunmt — Talak-vl-hain % o 


DIVOBOE 

hit BibMESE bvVV — BlVORll 

L L. B. 13 Calc. 469 
BiwiHcc A<T {tV OT lSb9). 
fitr Hj>di’ Lvw—foaTO'i — I mwobse 
C’FSTOVIS . X L. B. 37 Mad. 479 
Arc Hl^DC hAU—aiABKiAOE — R estraint 
ON. OR i)lss<UV'lU)> .!l. 5l*r4*.«AOC 

I. L. K. 3 Calc. 305 
I. Ii. R. 8 Mad. 169 

Are HrsBAM* VM) WffF. 

I. L. K. 21 Bom. 77 
A« MvtfaiicpiN L.OI 

I. L. R. 31 Bom. 364 
r.L. R. 30 Calc. S3. 164 
13 C. W. N. 134 
t-rr MsHiijirn ct Lvvs — Dinow.® — 51ar- 
iinfiE 

V. VUi!) Mrr I. L. R. 2S Calfc &S7 
3 C. W. N. 209 

plea of — 


noancenwHl in <fte eheejice of the u-tft — Exetulhn of 
tajainama in the presenee of ifie Sant—Commiiiiica- 
hox of the dtvorie to the toife — Man-id-viaiit — 
DtaiK of the ftusJanii before sipirofton of (M pcriwf 
of tildat A, a hlahomMaa belonging to the HanaS 
Suttni sect, took mth. him two witnesses and went 
totbeKsTi and there pronoanoetl but onceiha 
divorce of his Btfe {pJaiatifFJ in her abaence. Ho 
had a talohiama written out fay the EIa2i. which was 
&iS»cd fay him and attested by the witnesses. A 
then took steps to commufljcate the divorce and 
* make over the iddat taovep to the plaintiff, bat she 
I evaded both A died soon after thw 37ie plainti^T 
j thefeui»a filed a auit alleging that she w as still the 
wife of A and claimed msmtenance and rendenco. 
Held, ovemding the contention that the divorce 
should have been pronounced three times, that the 
olotal-t/l-tddat (i e , irre^or divorce) is good »)la«« 

' though bad m theoiogy, //eW, further, maaaiwr to 
I the contention that the dtvorco was not final as it 
was never commuoicated to the plaiatiS, that a 
1 hfiiH.idlal, such as the present, reduce^ to manifest 
1 ami coslomary nribog, took e5rctm>mplh&tvly on 

' the mere "Titirtg The divorce being absolute it is 

offectetf as soon as the words are vnotten “even 
without the wife receiving the writing '' In order 
to establish Jtlffrs.ubWflul there must be present at 
leairt three conditions — (i) Proximate danger of 
death, eo that there 1% as it u phrased, a prepondot- 
once (^oMa) ot Ihait/ or apprehension, that is 
that at the given time death must be more probable 
' than life, fn) there must be some degree of aob- 
yectivc apprehension of death in the mind of the 
sick persons (la) there must be Bome external 
indicM, chief among irhicb would be the inability to 
attend to ocfliaary avocations tiTiero an irrero- 
i Cable divoice has been pronounced by a Mahotnedao 
J hosbanil m health, ami the husband dies during the 
period ot the discarded wife's lidsf, has no eiaim 

J to ii^nt to the husband Snbibai v Eabiabw 
( 190J) . . . 1. L. B. 30 Bom- 537 

2. Alimony pendente hto— 

Ap^'CotiUrt /(W, a/fer decree msi — Indtan jOnorce 
AeHtrofJSSahs 36 Noin ithstawlmg R 
RiH for djfsola tio» of marriage, on the ground of tno 


■ M 


jfsiso o«i7fcB or Ccrsiivat 
4~ T.. 10 B. L. B. Ap. 33 

X. I>. H. 6 Calc. 558 
I L a. 7 Bom. 180 
X L B.6 A1I.S24.220 
I. L. B. 14 Calc. ST6 
I. L. B. 15 AJL 143 
X. L B. 19 AU. SO 


« adultery, tbe Court has powTr, 
s 30 of the Indian Divorce Act, to order ahmony 
•pendente tdt for the penoil betucen 
dreteo ab'ofute J3«nn v. Dunn, A Z' 


f>i, considMcJ Bowev V Bowis ^^ 3 ) 

S . Jurisdiction— 

ittux " — Ditorce Art [tV t>( ^ 

Last rrstded together." In » ,1” , 

diasidutk'n of marriage, where tho hushaod amL 
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DIVOKCE— comIJ. 


DIVORCE ACT (IV OF 1869)— con/d. 

1. B. 2— Application of Act— 

Fohjgamoui eontraeta under ^laJumu’d'in lav! 


4. Collusion — Uwhand'a petition 

^<;reeni<nt beltceen the Parties, not acted on tthelher 

constitutes Collustotu A petition for divorce was 
presented by the husband, on the ground of the 
^e’s adultery with tho co-respondent. Sob- 
eequently an agreement was come to between 
the petitioner and the respondent, by which, for 


ueiii, Bnuuiu me latter \emure tu ueieiiii me buiu 
This agreement, however, fell through, and the 
respondent filed her answer denying adultery, 
and mahing a counter-charge of adultery against 
the petitioner. Tho co-respondent did not defend 
the suit. At tho trial, the pica taken by the 
respondent was that the petition should du* 
missed on the ground of collusion between the 
petitioner and herself. Held, that toasmueb as I 
the agreement, which contcmplatcil a fraud upon | 
the Court, was not acted on, and m no way 
aflected the deoision of the Court, it did not 
constitute collusion Churchicard v. CkuTchvard, 
tfSW] P, 7, referred to. Bowix o Bowes (1000) 

I. L. R- 36 Calc. 874 

DIVORCE ACT <IV OF 1869). 

Su DiToace. 

See JURntsQE, pissottmov o» 

12 C, W. N. 1000 

See PlEIDER — REJIi:>TRATtON 

7 Mad. 304 

— — - , ■ appeal in case under— 

See Ilian Coi'RT, jcrt-iOTcnos or — 
N -W. P.-Civn. . I. L. R. 18 AIL 376 

1. ■ Costs— f?itorfe—ir»/e’« ecul»— 

Disiiiitsal of letfe's petition — Linhihty oj huMfond 
— Dejwit or S'Cfard’/ for co^U In a duorcc 
suit, where it h shown that the wife ba> no 
money of her own. the mere fact that no dtjjosit 
has l)ocn made or x-cuiitv givin for p-iyiuent 
of the wife’s co«t< la nn obstacle to the making 
<if an order agam-t the husband U> pav her costs 
although hei petition ih Kilfrrtson v 

Pot’frtnn, A. 1!. 6 P. P 129 , Oltra’f v O/imy 
A. A*. 13 P. D- U1 . and Vrxfjy. \ Pro'/y. / A A’. 
6 Cnic. 337. tsderrcl to. lloviBc Botle 

1. 1*. R. 30 Calc. 631; e.c. 7 C. W. N. 605 

2. — — Intervener— Dieorre—Pirr/pea 

— Altryed adultrreeu apjJifntion by In a wife’s 
petition for di^lution of mamacc bs rra.<>oa 
of the hu-sband'a adultery with one Mrs. Ollenbach, 
the latter applied and obtainol this inie calling 
upon the pitif loner to show cau^c why "he 
should not l»e allowTsl to intervene. Btnxr r. 
Bulty (1^7) . L Ia R. 30 Calc. 490 Bote 


dan law. Such polygamous contracts aro not 
subject to the jurisdiction of the Courts created by 
the Indian Divorce Act of 18G9. Zdbcrdvst 
Knev t HfS WIFE . . . 2N. W. 370 


2. Jurisdiction— Ztawwffer. The 

High Court has j'unsdiction to admit a petition 
for divorce, where tho parties are resident, and 
the adultery is committed, in the district of 
the 24.Pcrgunnahs. Principle on which the Court 
will assess damage discussed. Kelly v. Kelly' 
aSD SanyuEBS . . 8 B. D. R. O. C. 07 

3. Jarisdiclion-~ 

Dissoltttion of niarrtaye. A District Judge ouf-ht 


4. — — JurtfJicti'on^ 

P.eaidcnct of parties. In a suit for dissolution of 
marriage, wbero at tbo time of the presentatloa of 


14 W. R. 416 


av 01 lowj. apply lobuiis uctween Kuropran 
Bniish (.objects nsident in Xati\ estates in India; 
■nd that e. 2 of that Act, which extends tho-c 
prosiaons to such Jiersons. was not ultra tires of 
the Indian l>*gi'laturc &tat. 2S L 29 VicL, c. 15, 


Tho« powers were (s. C of Stat. 28 & 29 Vict*. 
e 15) exprenJy re-«Ted; and the speeiaJ power 
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DIVOECE ACT (IV OF 1860)-ion«. 
s. 2 — conid. 

given by s. 3 of altering the limits of the |Qcis> 
ciiction by executive order does not exolnde by 
implication the general Jesisiative powers To 
cSect an alteration of snen juiisdiction by Act 
instead of by Order as still witbm the general ecope 
of the legislative powers of the Governor Genew 
in Council, although the more convenient conts© of 
an executive GoverDroent notification js usually 
followed. Previously to the institution of the 
present suit, the respondent hod left India and gone 
to England without any intention of cetormog to 
India It was contended that Act IV of ISSD, 
passed by the Indian Legislature in exercise of its 
power to make Uwa ’or persons resident in Native 
territories, could not affect her. I/eM, that the 
petition satisfied the Act by alleging residence of the 
petitioner in India and the coninnssion of the act 
of adultery whilst the parties last resideil tosrether 
in India. It M'asnotneccssaTj’ to show the residence 
of the respondent TiionvTOK x Tnonv'Tox 

1. li. H. 10 Bom. 422 

e. Jurt$dici>on cf 

Bi^nct Court — AdaHtry toDimitied «n India— Place 
of marrta’jt. Under 8 2 of the Indian Divorce Act 
(IV of 1809), a District Court has jurisdiction to 
nahe & decree for dissolution of mamage upon 
being eatufied that the aduiten' charged has been 
comaltted in India without going into evidence 
SI to the marriage of the partie*. 

Kirtz V Kyte and Coose E li. E. 20 Bom. 882 

7. . mean* 

iny of <Ae vord — JurfidicUvTt of tht Court to 
yronf rfnoixe That under the Indian Divorce Act 
domicile is not the te^t of the Court’s authority to 
grant a dnorce, it being sufficient if the petitionee 
resides in India at the time of presenting the petitiim 
and professes the Christian rebgion. That the 
meaning of the word '* reside ” must in each caso be 
decided with reference to its own circnmsiances 
It conveys the ides, it not of penoanence, of aomo 
deerree of continuance. That the “ resnlcnce ” to 
which the Indian Di'urce Act points mast beeaaxe 
thing mote then occupation during occasional and 
casual visits uithia tho local limits of the Court, 
more epecially wiieie there is a residence outeidc 
those limits marked with a considerable tneasnreof 
continuance That where the petitioner dors not 
reside in India, the Court hav no jurisdiction by 
virtue of the Charter of 1774 and the Lrtlors Psftnt 
of 1862 and IfcO.'j to grant him a decree for divorce. 
JooENDRjk Nath Baneejes v . EtuABr-xH Bankb 
»EK . . . . 3 O. "W. N. 250 

6 — Non-Chrietian marriage — 

—Applicalioa of Act—Canvtmoa to CAn*fio»»t'/ — 
Aflfire Conirrl* Afoma'je D'tf^utfon jiet (XXI 
cf JSGC), 4. S. 7, 8. 9. 10. 15, J6 The 
petitioner and the nspondent were married while 
professing the Hindu faith, and afterwards becBDie 
conTMlA to Cliriviisnity The petitioner suIk"©- 
^UChtly applieil (or divaoiution of the martisgaon 
the ground of hiv » do'* adultery. Held, that, being 


DIVORCE ACT <IV OF ISSejwonfd. 

• s 2 — cortcfi. 

a peeson professing Cfiristiatiity at the time of pre- 
Bating the petition, ho was entitled to a dissolution 
of the marriage under the provisions of the Indian 
DivofM Act (IV of 1869} It h clear from the 
provisions of the Native Converts Jlaxriage Dissolu- 
ttan (XXI of 1806) that a non-C^istian mar- 
n*ge is not dissolved by the mere fact of the can- 
verston of one or both of the parties to Christianity, 
and may therefore be dissolved in accordance with 
the provisions of Act IV of 16C9. Gobabdhan 
D vss c jASADASfosi DASSt I. Ii. R. 18 Calc. 2 

8. A’aiire C^mfiau 

— lltndu convert to Chnslirtnitij A panah, who had 
been converted to Christianity, presented a petition 
of divorce under .4et I\' of 1SG9 on the ground of 
adulteo' committed by his wifo before his conver- ' 
sion ijdd, that the Court had no jurisdiction to 
entertain the petition PERiANAVAKvvr v PoT- 

timAKNt . . I. L. E. 14 Mad. 382 

8. 3 (D- 

See DiToncB . I, I>. R. 88 Calc. 064 

L B. 8, cL (8)— AppeiWurfieiaf 

Commissioner of Oudh — Oudh Ctvd Oovrls Act 
{Act XIII of I57i>), *. 27. AdecreeibaaiissiMa suit 
for dissolution of marriage made by the ^dicial 
Commissio&er of Oudh, exercising tno powers*'©! a 
: District Judge usder Act XXII of 1879i Bsd the 
! Divorce Act, 1869, is appealable to the High Court 
; of the North-TTestero Provinces hloBOAir «. 
Moroan . . . I. Zh R. 4 All. SOd 

2 . el. (0>. and s. 10— Desertion 

—Aduflrry— Judicial separoften. A husband and 
•Wife hvmgr ui British Burma separated in 189J ,* 
the wife, for reasons of convenience, going to 
England, but with no intention of a perraaneot se- 
paration After her departure, the husband con- 
tracted an adulterous connection vnth a Burmese 
woman, wbjch was, boivcver, unknown to the wife 
ill) 1875. During the separation ho kept up 
correspondence with bis wife, and in some of 
bis letters he expressed an intention of never 
returning to England , and m 1808 expressed his 
willingness to aid her in obtaining a dn orce. The 
wife never openly consented to the separation, 
although ohe could not be said to havemadosny 
activeopposition to it. Held, that the wdc wa* 
not entitled to a divorce, but oniv to a judicial 
separation, as there vias no evidence of deser- 
tioo Desertion under the Indian Divorce Act 
implies “an abandonment against the wish of the 
petwB charging it,” and although the irord ‘ abaa- 
domnenfc ” is undefined, the effect of the ciau»c is to 
introduce into the Indian Statute tlie view adopted 
by the Courts in England in construing the English 
Act The expression “against the wish of _« to 
be construed as meaning contrary to nti actively 
expressed msh of the person charging abamionment, 
and notwithstanding the resistance or opposition of 
such person. A wife is bound, when seeking to 
prove desertion, to give evidence of conduct on her 
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DIVORCE ACT (IV OF 18€9)— fonicT 
fl. 3(1) — toncU. 


DIVORCE ACT (IV OF 1889)-fon/rf 
6. 7 — concM 


part, showing unmtstakeably that such tlfsertion 
wa"! against her will. The decisiona of the Probate 
and Divorce Courts m England must be taken to be 
a guide to tbe Courts in India under the Indian 
Divorce Act escept when the facts of any particular 
ca«e arising out of the peculiar circumstances of 
Anglo-Indian life constitute a situation such as the 
English Courts are not likely to have had in view. 
FowLE f. Fosvle 

I. L. R. 4 Calc. 200 : 3 C. L. R. 484 

Es. 4 and 16 — Alatrimonial 

juriBdictlon — ilamagt — KulUly The High 
Court cannot entertain a suit of a matrimonial 
nature otherwise than as provided by the Indian 
Divorce Act, and therefore has no jurisdiction to 
make a decree of nullity on the ground that the 
marriagewasmrahd. Casper v. Goksalves 

13 B. L R. 109 
L fl. 7 — Inspection of letters — 

Proctite The respondent is entitled to have 
brought into Court letters written to her by the 

f ietitioner while the facts to which they speak were 
resh In her memory. If the petitioner has none, 
he should make an affidavit to that effect 
Gobdos r Gocsotr . 3 B. D. R. O. 0. 100 

2. ... ■ Stay of proceedings— Prfitioh 
for ditws in Indio — by wft in England for 
rutitution of fonjuyal righls—Practiee. peti- 
tioner, harmg (as he believed), on the IStb Decem- 
ber 1885, discovered that the respondent bad 
been guilty of adultery, brought her from 
Secunderabad to Bombay, and sent her to Eng- 
land on the 25tb December 1880. On tbe 2Cth 
February 1880 ho filed his petition in tbe High 
Court of Bombay. On the 2Gth Starch 1880 tbe 
respondent filed a suit against the petitioner in tbe 


The wife subsequently left her husband and 
lived in adultery w ith another man Both the 
husband and w ife subsequentlj' became Cliristi.vns 
but the wife continued to liie in adulters The 
husband sued under Act IV of 1869 for tho 
dissolution of the marriage. Held, that, liavin^r 
regard to s 7, tho marriages contemplated by 
the Act? are those founded on the Christian 
principle of a union of one man and one woman to 
the eKclusion of others, and that consequently the 
Act does not contemplate relief m cases where the 
parties hare been married under the rites of Hindu 
law. a Hindu marriage not being a monogamous 
one Hyde v. Hyde. L R 1 P. d.- D ISO, and 
Dnnlley r. AitoTney-Oeneral, L. R. J5 p. p. jg 
cited and followed. Gdbardhan Doa^ v Jaiadamoni 
Daen, /. L. R. 18 Cale. 252, dissented from. Tha- 
riTA Peter v. Thapita Lakashjii 

I. D. R. 17 Mad. 235 


>• — — Rules and principles refer- 

red to in a. 4. The principles and rules referred 
toms.? of Divorce Act, IV of 1869, are not 
mere rules of procedure such as tbe rules which 
regulate appeals, but are tbe rules and tho 
principles which determine the cases in which the 
Court will grant relief to the parties anpearuiB 
before it or refuse that relief— rules of omwi-sub- 
stantivc rather than of mere adjective law. A r. B 
I. L. R. 22 Bom. 612 


6- Wife's C08t8-//wJand and 

uife—lYife't eotU, ovylieaUon for-^Fortign domU 
tde—Ptoptriy of irt/e. On an application by tho 
wife for her costs during the pendency of her 
suit for judicial separation anef her husband's 
suit for divorce : Hrfif, thata wife, whose property 


proceedings ought not to lie granted. Tnonvrov 
I. T^o^.^To^ . . . 1. L. R. 10 Bom. 422 

3. — Evidence of marriage— 5«i/ 

for diteolutton of mamnge-^udieial sr;oratioif. 
prffioiia decree for—Cruelty—Adullery—IdenUly of 
larliea. In a suit for dissolution of ma/riage bv 
reason of the crue'ty and adultery of the rF<pon- 
licnt. the flr«t charge and the marriage ©f the 
j«rtie.s were held to be c'tabli'hed by the produc- 
tion of a prcMous deerre for judicial se|«ration 
on account of cruelty, and liy proof of the identity 
of the p.srtiis. lAand y.'lUand, SSL.J,P.d 
M.jni, followed. Ledue r. Lepue 

L Iv R. 22 Calc. 544 

4. — . Kon-Chrittian marriage 

.Vafvre of the matrujgee ecn.temil<iied ly the Art 
— -Sv«t for diifeJullon of tnitmage — Slonogamom 
•tnmoge. The petitioner and hu wife mvried 
aeeotthnj to the Tite« of the Hindu rebcion. 


the Court wui act on the general prmciples of 
English law. Jlayhew v Jlaykiu', /, R. R, jg 
Rom. 29S, followed. Georuccopchs r. Ceor- 
©roopcLAS (1902) , . I. L. R. 29 Calc. 019 

89. 7, 11 and 46 — Parties — Ditwe 

—JnteTTenllon-~nJvri*dietion—Allegedadult'ree3, op- 

fficotion iy — Cinl Procedure Code (Act XIV of 
iSS2),a. 32. Inawife’a suit for divorce again*t 
the husband on tbe ground of incestuous adultery' 
tbe Court has no power under the Jndun Diiorce 
Act (IV of 1SG9) to allow the alleged adulterers to 
intervene. The words ** all proceedings under this 
Act between party and party.” in s. 45 of tbe Act 

apply only to proceedings after the parties to the 

suit have been determined, and the parties can only 
bedetermmfl in aceordanee with the provisions ©f 
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DIVORCE ACTaV OF J880 )— corJA 


DIVORCE ACT (IV OF ia69)~^cnl({ 


SB. 7, H and 45—conclif. 

H [0- C.) 51 ; and Lotce v. Lowt, E/.97SJ F. IX :iOi, 
referred to lUMSiVt Botlb 1100“') 

1. L. R. 30 Calc. 480 ; 7 C. W. IT. 804 
_ 8. 11 — Prostitution — Additicn of 
^o-respoiidcn4 — Atnin<ltny jititUan — LackM of jjrfi- 
itoner. Under the Diporcc Act, IV of 18^, tho 
atldition of a. co-respondent is not necessary if the 
wife has been leading the life of a prostitute, and 
the petitioner knows of no person with whom 
adultery has been committed. Where th© respon- 
dent was living not a life of promiscuous intercourse 
uith all who sought her. but living with separate 


lected for fourteen years to take any steps to 
obtain a separation from hiawifc.Tvhomheknewto 
be living in adultery, the Court refuscrl to allow 
the petition to be amended by the addition of 
co-respondents. Roe v. Rob . 3 B. L. R. Ap. 0 

— 88. II and l^—IuUrtKRitt'j tn a 

diiofce «u»< — AUegahon Aus^onA tn Ats 

atiJU'ef lAai (Ae tet/e coiamided oAuIiery — Appfi'- 
oaiion ly the aUeyid adulUrer la tnla-UKC. A 
person who has bees charged by the husband, in his 
ansTPor to a petition by the itife for divorce, with 
baring committed adultery mth the wife, is entitled 
to joterrene. WAeihr v IVAiel^r and Hhodes, 4. /?. 
14 P. Z> followed ScEVEysobfe StEvestsos 
4 C, W. IT 60^ 
— 88. 12 and 17— Decrea nisi 

— D«lyo/tAs Court pasung that deeree—Confima- 
tion. The High Court should not make a decree 
nin for dissolution of matnage absolute wiiboota 
motion being made to jt for that purpose. When 
after the passing of the decree n»s* for dissolution 
-of mtTDago no om represented cither the ptiiho/tcr 
or the respondent and co-respondent >n the High 
Court: lltld, that no order could be made on the 
reference for confirtoafon of such decree unless a 
motion was made to the Court for that purpose. 
//fW, further, that under e 12 of tho Act the duties 
of a Court in the mvosfigafion of a suit for a 
divorce arc that upon any petition for a dis- 
solution of marriage being presented, the Court 
shall satisfy itself, so far as it reasonably can, 
not only as to the facts allege.l but also nbetfaer 
or not petitioner has been in any manner acerasory 
to or coimmng at the adultery, or has condoned the 
same ; and shall enquire into any eounter-ehai^ 
which may be made against the petitioner, Cvilei/ 
V Cull u, I b R 10 All 553, foUowed, Fobshsw 
n PolWHvw (1009) . . 1, R. 31 AH. 6U 


— 8. 13 - CollDslon— Col/iir/o/* in p> 
•^tnlionof pttthonfordiatolution Subsequently 1 
theinstitutionoltvayjtfordisaolation of marriag 
ami on the anmo day ©n which iho ouit camo on fi 
hearing, the petitioner and the respomlent ea< 
UlM lielition-s. setting out that it was agree 
hetwoin them that from that ihito tho msiriag 


s. 13 — eottcld. 


within the meaning of s. 13 of Act IV^ of ISflO, and 
that the petition must be tlismissed. Cbristias 
p Cbxustja^ . . T.L. R. 11 Calc. 051 

— . Bs. IS, 14, and 15— Cruelty — Con- 

donation. The petitioner sued for a divorce on 
th© ground of b» wife's adultery- Tbo adultery 
was admitted, but the respondent proved that her 
husband had been gudty of various acts of cruelty 
towards her, which disentitled him to have -’n 
uneondiiroaal ihrorce, and chtmed on tb's geoand 
A ri^ht to & judicial separation with alimony under 
8 IC of the Indian Divorce Act She was at the 
tun© of the suit Jiving with the co-respondent. 
Utld, that the respondent was not entitled to a 
decree for judicial separation with alimony. The 
Court has discretion, under s 14 of the Act, to 
refuse a decree for divorce if the petitioner has been 
eydty of cruelty, eltbough the cruelty may have 
been condoned. Ss. 18, 14 and 16 of the Indian 
Divorce Act commented on, Gordok t GoboO'I 
axh fi.iJti.ir . . 3 B. D. R. O, C. 186 

1, 8. 14— Crtielty— PlMdiim— 

Issue The cruelty must bo specificaUr pleaded, 
and, if It IS sot, theCourt svill hot allow the issue to 
be raised or evidence given of it. KEttv tv Kwby 
. ivo .'SiUVDBRs . . . SB. I». E. Ap. 8 

% . ...... 

Charg, 

ebargt 

aitbough such charge is maao tviuuuy, jo<ti<uuii.ij, 
and without reasonabJf or probable cause, i« not 
on act amounting at Jaw to crneJty, bo as to entitle 
the wife to a judicial separation Augustiv v- 
AuocsTiH . . , I. 3 j. R. 4 All. S74 

3. Condonation of adultery-ii- 
Revival by wife's tiUKOiiduct When a husband 
fiaviog Kceived reasanvhly probshJe informstion 
of bw Rife’s adultery, hii, by coatmuing cohabit- 
atton, condoned the offence, subsequent mis' 
conduct of the wife tending to, though falling 
short of, adultery, revives the condoned adultery. 
PBREIBI WpERErRi iJ.’D BotWJOPB. ' 

I. D. R. 5 Mad. 228 

4. Conduct conducing to 

wlib’8 adultery — Disfolution of nwirnyc— »- 


a virtuous noman, merely because she bau run niiu 
into debt. lie did not writ© to her, or go to 
SCO her, or make her an allowance jirojwriionate 
to his income, after Lehsfldotieso. i/ffa. upona 
petittoQ by the husband for dmsolatioa of hi9 
marriage on fh© ground of his wife’s adultery, such 
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( nut ) DIGEST OF CASES. 


DIVORCE ACT (IV OF 1800}w«w<<f 
14 — rctiM. 

adultfTj- h»\ in^; Ixrn comniittol durins nifh wwt»* 
tion, Ili.it hii conduct fonanl* ht« wiff 
him from ohlAinins tJjo ft !'fl ll«>ux»wAi 

r. IIpixotvav avp CiMrnrU- . 1. 1* R- 0 AIL 71 

B. — - Conduct <"/ ' 

tionrr CotiJvciny to ft/id/rry— %/ b«j nnl tfa»ot,atJf j 
eaM' for dfrrtion—Drvnlr^hf rf trtf' t^nr\n'j i 
' trife tntfiovt ;irwM»<»n for f'tiKf'nttnrr. Eii'lrnct* | 
adclufttl 8l the hc-irinff of • f^litinn hi a hti»Kin«l i 
for 111'* ili«olotion of Im mAmicr wilH hf» «ifc | 
»hoiictl that tli<* pfliliorirr had I'U hia i*if«* \olun. i 
tAfily on account of her dnjnkrnoMt • that he had 1 
not mninlAinc*! h^r or conlMh'U'tl to hrr rupport ' 
^fince «> fcaiinc her; that he had no rra.«on for 
’believing that hii nifc had rommiltcl ! 

during the time lie had hrr»l with her; and ihit I 
she had (if the eTidcnce wrre l<rli"\ftj) Jrcen leading 
an immoral life aince the i>rtilionef had eo left her. 
The petition waa di>niLinc<l, whereupon the peti- 
tioner anneale*!. //fW, that the jvtiiioncr, hiTint; 
deserted hii wife without juat or rcanonaWe eau«e. 
and maVinst M'y proriairin for her, hail 

conduced to the adultery (if any hait l>cen commit- 
ted), and the petition had l>cen rishtiv diwnlw«). 

S c. X . . . 1. L. R. 22 Mod, 3S8 

8. DUcretion of Court — for 

diaeofutien of mnrria^r— Adwftery cf jKltdontrdtiritty 
tiurriaye. The Courta m India will adopt, at a 
guide tn the csercUc of the judicial diamtion 
10 erantms or refuiinon decree of diaaolutioo of 

I... a «< -f *1— 


DIVORCE ACT (IV OF 1800)-cr.ff 

H. 14-CnnrM. 

iMi Conjugal intirci tir'c owirp to the hnahand’i 
mi'coo'loct had lAk''n place l<etwren them ; that 
lie left hi« mothcr'a hotpe without (clime hia wife 
where he waa pomp, and ruli'cijncntlv went to 
Mdilraa where he had «inre rr*idc»! f/cM, in t^e 
<*«¥UTt Wow, foljnwitip the ci»c of /'iStjffoIf 
Fitt^jtroJ!. I. It / /’ d /> C9l, thot the fctrtn- 
tKiti li'itinporisinalir been hr mitoal con«cnt, nrrer- 
tiofi could not take place Until cohfth) tat mn had l>ccn 
r«*»iiinr»l , dcwrtion not I>cin2 proi pi, the wife was 
onU rntitipl to a ilccrce for judiciil eejwration. 
///M, on appr.il, that the rcjwration. not t»cing 
hroupht atx'ul h) the act of the wife, hut by the 
hual>and*a mi«c«n'Itict. cli»tin?iii‘hpl the ca^ from 
that of Fil:']'roli\ fiU^'rall, and that, under the 
cifcumi'lincc*, the ilc«crtmn waa prored, and the 
\>ctitionrt waa entitlpl to a decree for a dt«*olution 

<•( marriape Wrnri r Woon 

I. li. R. a Cole. 485 ; 1 C. D R. 662 
8. ~ Delay— Connivance. Wlitlst 

on tlieonchonil there i* nrr ab«oluto limitatioi. 
in the care of a petition for ilicaolution of marri- 
•ge, >et the Crst thins which the Court looks 
to when tho charpe of adultery i» preferred u, 
whether there has been such delay as to lead to the 
concloaion that the petitioner had cither connired 
at (he adullerj* or was "holly ind'ffcrent to it ; 


0. Svtt for diroTCS 

for odidftrv — Dch'j tn bringing sui’l— iWeaee of 


or mat it has been more or Icaa frequent. Thero 
tnest be special circumstances attending the com- 
mission of Buch sdoitery or special features placiog 
it m some category capable of distinct statement 
and recognition, in order that the discretion may 
be fitly exercised in faTOur of a petitioner. 

G V. G . . 8 Som- O. 0. 48 

7. — Deaortlon. In a suit by a wife 

for a dissolution of her marriage on the gronod 
of her husband’s adultery and desertion, the 
adultery was proved, and it was found that the 

Wnf^. ...... * 1 . - . 


L.u,.auu a esviavagaiice aud oissointe habits, 
they came to an arrangement by which she went 
tohve with her friends and he resided at his mother's 
bouse, nntQ they could again find means to [rovido 
a wmmon honse; that for two years prcvioasly 
to the separation, though they had livta togethM> 
TOU IT. 


tiooer's excuse was that ho believed that after 
seven years he could contract n second marriage. 
i/eld, also, tliat the delay ought not to be con- 
strued into an insensibility to the injury sustained, 
and tho other circumstances of the case rebutted 
the existence of mdiilercncc approaching to con- 
nivance ((DETasaoaraM PiTcsa^Tnoo v. 
NaiYSOAM .... 7 Mad. 284 

lO. 88.14,3, 17 — Decree based 

on admissions and without recording evi- 
dence — Coffuajoji A decree for dissolution of 

marriape cannot bo made merely on admissions 
and without recording any evidence Bai KaiiVo 
r Shiva Tova - I. D. R. 17 Bom. 6S4 

U. Evidence of njairiage. The 

hwe assertion of a petitioner undet Divorce Act, 
18C9, IS not sufficient proof of her marriage to 
satisfy tho requirements of that Act. RATinraM- 
UAL V. Maxikeaii . . D D. R. 16 Ma^ 465 

12. — — ; — Ignorance of 

Daw — .Vflrria<7e hy ptlthoner before decree ofDtetrict 

5 5 
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DIVORCE ACT {IV OF 186^)— fonft? 
, 14, 3, 17— ceneW. 


Court con^rmed High Conri~T)iKrH>on of CovH 
to male dreree abidutr. AStet the- Djstnct (ourt 
had passciJ a decree for dis«oiutionof laanwg^tot 
btfore the rontirmatjon. ot the tUctee h> the H^h 
Court, the petitioner, m ignorance of the law. 
Blamed another ■noroan, but he cea'eil to cotobit 
w ith the woman on tliseovering hiH mi-takc Cnder 
the circum!.tanccs the High Court made the iWree 
absolute, holding that, under ' 14 of the livlian 
DiTorce Act (IV of im), it had a dmretmn to 


. a. 16— Application to make 


decree nisi abaolute — Centre of d<crrr 
respondent and co-«»/w»ife/ij— /*r«cbfr When an 

application wa<i made hi the petitioner to make ab- 
solute a rule iii«i for tb«Bolution of hi-* mamas;»' w i«h 
the respondent, and it apjieare*! hi had tnofl m 
vain to discoier the resiKimlent and to re'-ponibnt 
60 aito scfTo them with notice o! the detrie wi>'. 
the Court made the deerte nbsoluto withoui -urn 
Berrtre W’*.w>en « Wajidev • 0 B. I«- H. Ap. 39 

2. Applt'atiOH to 

make decree nut absolute — A'editt 'Hie iiartic-* 

against whom a decree IS made in a >»»t for di^owe 

against the w ife cannot come in to >how cause wn\ 
a decree mui should not he made absolute • there- 
fore, in an application to make the ikcree »)r»olute, 
it is immateiial that the respondent hac had no 
notice of tht application V, n t-ls t _ __ 

4 B. L. IL O 

3, Praehce-^lf'cree 
absduU — tierinee of decree on respondent It is 

* not neces'-arjv in order that a tlceree uiti for dis 
solution ol mairiage tnai be made ftlwoluu-, that 
the decree ahouid b< senetl upon the re‘-pon<»er}t 
Hicks f. Hicks. I. L. B. 8 Calc. 738 

4 ^ Dhow, ti«t for 

' —Decrti absolute— Xolice of aptdttaUon to make 
decree absolvle— Practice When a decree «i*i bas 
been served on the rtspondent in a rlivoree enit 
It IS not nccessarv to >n» e him notice of an apjdication 
to make such decree ab'ulule 

g Decree absolute, 

application for — Decree tiisi. A'p« ttniee of — Xolice 
of apFUeatian— Practice In an api>litatiOD to 
have a decree ni«i madr oL^lnte, irlierc »t appeared 
that the decree had been pa^-ietl ex parte, after the 
onemal summons had been personallv *eTved on the 
te>i5i<milcnt and that, owing to thn, *be petition« 
bcinc unable ti> di.-«c*)i«r the wIier«vl>oot« of ttie 
rtsiw>n<Ur>t. w b» bad left t'aleutta immetliatclc aftee 
the ilecree wa - pa-—! d nocopv of thi'tlectec hail beer* 
acrvwUmhiiw *.f noiite of the oppIicslioaKKcnbtni, 
Held, that «ullKi(nt cau«e wa>> ehown for tho 
dccrco hi in.- rindc ab«<t!ule, notu ith-itanding rt had 
not been Mn i>l, or notico of the applirntion givro, 
and the d'.rre<. -wa« trnde aboslate acconlinglr. 
Hl?^TFr.» HirvTfB 1. L. R, 18 Calc. 33d 


DIVORCE ACT (IV OF 18e8)-f<?tdd. 
a. 16 — confd- 


Intervener —Procfdi're after 

dpcrte »isi on application hy respondent ^or hbsng 
tee xnttrvtne A wife sued for dw-iolut 100 of her 

marttage on the grounds yf htr husband s adultcrt 
andteueU* The respondent did not appear or 
file an answer, and the case' was heard er-jinr^. 
and resulted m a decree nwibeirg pa^cd but>- 
scfluentlr.RnUUfoiv the decree \nss mafic ab^lute, 
jhf responilcRt applicfl for iibert* to intervene 
under the provisions of ei. (c), ■= Ihof the Divorce 
Act. the application being based on aihdavrts 
aiUgmr, iidfr nho. cotilt^lon on the part of 
netituimr f/eW, (ollowing Kiitp v Kmg.l.L.K 
e Bom 4U. that the respondent could not t>e 
allowed to inter* cne or be heard "hen the 
decree rafnc on to be matle abtolirte. but ths 
the aflidavU.. ‘•hould be filed, and that notice 
,hould »« given to the petitioner that the fleccee 
would not be made ab‘-olute until the matter set 
out m tbeaftflavit.. as regarded the co'iusion had 
been clcatcil up ktcphev v StErHEx 

D L. B 17 Calc. B70 

m inUnenor— Right 

of third person to mUnene—Protedm in co« 
c./i»fm«n»Hy after decree nisi-^PiahtiomoitfarMW 

dure Code. 1877, s 6J2—LimiMion Ad, lS7e, An 
36 >— Motion io mnkt eibscdvit a dttru riMi— 

,L of Court to refuse 

ordered b>/ Court A wife sued for dissolution o£ 
in the grounds of her husband’s adultery 

Thefcspon'^ententeredanappearance 

?blS.asol«dor.buTdid not fi’e any written 
ItSeni, and did not appear at the hearing, and a 
dwree w as made for the petitioner on the 2{>th July 
\m On the Srd October, T, who had acted as 
aohcitor foe tbc res^ndent. appeared « 

*nd under s 16 of the Divorce Act (I\ of 1869} 
oMamed a ride sir. calling on the pot'tioncr to show 
cause whj « should not be had and all 

further proceedings under the deew «i« 
be sUv^ The rule was obtained upon an affidarit 
nf T in which he stated that since the date of the 
iLree nssi he had been informed by the respondent 
tSt the petitioner had been, prior to tiiat dst., 
u«. wiltiltcn with a person whose name bt 
^ nHoned that he w as informed bv- theresjioadcnt 
♦bit the rea..on why he (the respondent) had not 

thua injuring the j the Advocate 

ctmed The “ do m T’a alTidnyit 

corroborating tbc ^le it was contended 

In *dmv*ng enuse under the Divorce 

tShml ?r.ntc^ve neVCto file an appearance and 
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DIVOnCE ACT (IV OF 1800)-/fl»R 

8. 10— ro^rW 

tlirn t<>^5low c*n«p «>n Uir t** fTi»V.r 

tlif’dfcri^ Mtcl tb*l lhrni?rffT* rf »* lr»*l »!• 
VTonc in fnftii H'll, thul « nr« tn»l nniM nM I'** 
p-untiil, thftr Ininr no jin>\i*i'>n in th** * '"I 1*^” 
fnliirf (Vvl<» ( \rt \ «'f for tli*' cr»n1wij nf • 

nf« Itisl. • "Ilx* n nl rtni'*l «inf» 

!imr tiipliol for ■ rr\i^« of jii'ljrnrnl wfi'lrr K.r>^ 
•ml. r\rn if «>th»T«i*r fntit!r<l In • n'ww.th** 
moti'in of flip rSnl fVtol^ jvst. rr?»nir,l «• ■n 
• pplicBtirin f<ir • mif», »«« loolilr iin'Irt »! Ifi2. 
Sell II of thr L5init»tion Art. X\ of I*'** .\“iifn- 
ins th*t 4 tliinl pifMin li^rl thr ri^lil lo •I'pS for • 
loiim of T « •iiplirnlion of Sr«l (Irtoliof 

ISSI ub«mI-wi IiBiriil //«W, •lw<, th»t Mfi'liT Ihr 
Dirorrc .\rt (IV of I^GH) • tliinl cor^'n mn\ phnw 
«*u«<* ajMn*t • fl<»Trc mrt Iiring m»'lr 
Init not At lilrfTl.i to m*til«lp j>n>poo«Iin2«. rff. 
Ii^ obtAinins A rule •< ua<i <lnnr in thi^ rA«<'. llfhK 
■l«o, that T, wlio li*<n<o» n tho roliritor to tlirrr«- 
jiontlrnt. an'l «ho «»*, in fact, artins •! tho in- 
►tancp of tlip rp*i'nn'l»nt. «•" not rntitlwl to inter. 
I pnr or to »lio« caiiv asain't the ilirreo Ix-inx tnaile 
ab«oIute .\ rwimmlcnt h%* no riplit to •how rau*e. 
•nd hr cannot <lc> indirectly throuch Another what 
heianot fcrinitted todohim'clf. I Counsel on behalf 
of the petitioner rub'erjocntlj moieil to male the 
decree umi ahviliite. and contcndeil that the Cburt 
hating held that T had no rijht to interrene or to 
•how* eauve, the aflidarita filed hy him ahould be 
durrgardeil and taken ofT the file, ami that nocau«c 


motion, and adjourned the case, <Iirc<ting that the 
petitioner «hould attend pir«onaIly on a day epeci- 
bed. in order that the matters alleged in the 
aflidatita ndsht 1>e inrestigated. Kt^n r Kiso 

' 1. L. H. 6 Bom. 410 

— 88. 10, 17 — Compromlae— 5»if fer 

disrofiifion of morTKi;;# — Decree jTindt by Jhtlnrt 
Judge — ConfirTn/ilioii by High Coiirl~Api'l!calion 
l»j petitioner and resjiondenl that decree thould 
vot be made <i6<c>fute. In a suit for ditorce by 
the husband as petitioner against his wife and 
another person as co lespomlent, tho Court of the 
Judicial CommisBiontr of Oudh, where the suit w«s 
instituted, pas&ed a decree nMi, and thereconlof the 
case was forwardeel to the High Court for conBrni' 
ation under e. 17 of the Indian Dirorce Act The 
petitioner and the respondent, his wife, also for- 

tr. iViB .» •« 1. >v. 


to make the decree absolute. On the 2nd Juno the 
case came before tho Court, when an order was 


• uivu auu no pia>eu lue ixiuii nui lo make the 


DIVORCE ACT (IV OF 1800H-eow/f 
- — 88, 10, 17— 

ilfcrreairt a)>wi’iile ff/fl t>i Kixir. (' J. and 
Kmiltlif r.sT, J . Ihnt the ( «>iirt •honhl arer.|e to 
! the tfairr of the l«"liti<)n. and not make al<«olule 
theorTfre bi the Jiidirisl t ommis'ionrr of 

thidh I’lirlher, that a Mill for a du t.ree n to (.e 
I dealt with like all iilher ea«es t>rtween prirate 
I liligants. and iherefiire the High Court should 
j not make a derrre •>•■ al««<>hile without a motion 
I (••ing made to It to that cfTrel. Itrldti) Mati- 
I «ooi», , that jiHiemlmr* in a Dirorer Cotirt are 
I fHOM-erimmal, and that the) are goierne*! by 
rules in man^t rr*{*s;ts »a»lli di/Ierent from those 
I wfnelipiiernonlinari end litigation, e^peci-illy in 
I the matter of compromise or mutual agreement 
I l•elnrenthe parlies. Ilild, further, that as m tho 
I Indian Dnoree Art noeapre-ts jiowtr isgnen to tho 
{Kirties to the stilt to present a decree nm passed 
in It by tho District Judge from licing made 
absolute, the principles of the practice of the English 
Dnoree Act in such a matter might well he 
follnwesl, and an onler lio made at the de«irr of 
Imlh ]>arttea staling tho proeeeshnga in thecau»e 
and not •ettingas’ide tliedcereo ni>i which cannot be 
ilone J>»na i. Driris, 30 L J. P. A' J/, 190, refer* 
resl lo. CftiEi r. (Xtxsv . I. Ii. H. 10 All. 659 

L - - - 8. 17— Confirmation— /Icf A’/r 
oflSSO.t. l.tl. 10 Act XIV of 1850, a. I. el. Ifl, 
doca not apply lo ihrorce auits. A decree of a High 
Court eonlirroing tho doercc by a District Judge /or 
dis-solutioD of marriage rcirracxl, so far os it 
afreeles) the eo-re«pon^ent. and condemned him m 
costs. J(av r. CoRCov 

B. L. R. P. C. 301 : 18 W; R. 480’ 
' L.R.I.A. Sup.Vol.108 

3. and B. 80— De:ree/or nu/fity of 

marriage — Confirmation hy the High Court-— rirtir 
of confrmaUon. Under the Indian Dieoiee Act 


LIj. B.23 Bom. 400 
g. Decreefor nulli- 


atioa of six months from the pronouncing thereof- 
A r. B. /. L It. 33 Bom. 460, dissented from. 


Act, 1872, and is therefore under 8. 41 conclusire 

■' 6 s 2 
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( 3190 ) 


DrVOEC3E ACT (IV OF 


mVORCE ACT (IV OP a869>-fD»/<!. 


BS. 17, 20 — concld. 

proof (hat the jjiarnaa-e ti as nnl} nml i oiii tJaSTOX 

V. Ctstox . . . 1. L. R. 22 All 270 

- BS. 18, 1» (2> 

See JlaBRUGE . I, L. fi, 17 Calc. S24 


__ 8. 3S~contd. 

niy ioterest in his ■nife’» property, he would tiot 
he made to pay her costa; there was, however, 
no evidence before the Court that the wde had any 
separate ^operty, and the application tras granted. 
Broidhecd f Broadhead . 6B.lj.E.Ap-8 


s. 19— Prohibited degrees — 7?es/i/u. 

tion oj con)ugat rtghl', Suitjor — ytnmnyr, Yahdttt} 
oj — liaman Cafholiea — East Indinm — Ckafontart/ 
lato — Z>eeeased wilt’s t>s(rr, jiinrrm.ye wdh In 
a suit for refititution of cunjujrat rights, the 
parties Mere East Indian*', ami at the time of the 
marriage on £2ncl July 1877 ucre domiciled in 
British India, resident \i ithiii the lunite of CaJcutla, 
and members of the Roman Cathofic religion The 
defence to the suit wag that a previous marriage had, 
on 6th December IS71, been pcrfomieil between the 
respondent and the petitioner ’s'-i-*fer, and the res- 
pondeat pra% ni that the second marriage might be 
declared a nullity The ceremonv of 6th I)«cm- 
her 1871 had taken place irhile the petitaoncr’s 
sister was on her deatb>bed and in e.ctremts, and had 
been celebrataif m accordance with the rights of the 
Roman Catholic Church, and it was licld both by the 
otigmai Court and oti appeal to bo a i ahd marriage 
'Ilie first Clcrart (Ctj:tJ<isoaAM, J } bold that the 
second mamage \isa null and void on the ground 
that the parties were withm the prohibited degrcca. 
Utli by toe FuU Bench, that the prohibited degrees 
mentioned in 8 19 of the Dnorcc Act do not 
necMssrdj* mean the degrees prohibit d by the Jaw 
ofEngUnd AU tbit was know » in respect of the 
parties to the marriage being that they irere Roman 
Catholic subjects with Portuguese names, and it 
not basing been found whether they were of English 
or any other European descent, or of native or 
mixed parentage- Held, that the prohtbttcd 
ilegrm for the parties to the marrisge were not the 
degrees prohibited by the law of England, but 
those prohibited by t^e customary law of the class 
to which they befonged, that la to say, the Jaw of 
the Roman C^athohe Church R* applied in this 
country- harEZ v. Lopez L I«. R. i2,CaIc 700 
— 86.10 and 63, 


See hlABnuar . I. L. R. 12 Calc. 700 

88 22,etBeq— Judicial separatjoa 

— fJMertion hy peiifionef ho{ a bar to a eml for ih- 
dtcied separalion — Stalute-f 30 and 21 V%ct.y Cap. 
LXXX V Held, that desertion without rea»nsbJe 
excuse constitutes a bar to a suit for judicial separa- 
tioo JJufJainyv Dupfo.ny, fi L T. 2d?, followed 
ABrnin t, AK-ram (J094). 

I. Xu S. 20 AU. 603 
tci ,v vr\Tp~Sucees- 

frtc n ditn In a suit by a husband 

«vouDd of h» ndulteiy, 
l*t‘t>oacr sboidd 

. A.’, srsfs:* -x 


2. - Payment o/ utft't 

eoHs Oa an application by the wile that a earn 
<bould bo paid into Court to cover her coats of a salt 
for divorce m which she was respondent, the Court 
ordered the Registrar to estixnatf. thn probable es- 
Mnses of the suit from the commencement to the 
date of final hearing : such sum was ordered to be 
paid into Court, the u ife’a proctor to have a Jiea on 
the sum to the extent of his costa An applicatioa 
that the amount estimated should bo paid out of 
Court to her was refused ; but the Court granted an 
apphcatiOQ that the respondent's costs incurred 
e^uld be taxed, and the amount thereof be paid 
out of Court to her proctor. Keixy w. Krttv *?!d 
Savxdzss . . . 3 B. It B. Ap. & 

3. — - — - Suit for judicial 

«<pnrofi<m — Return to eafiabtUihoTi^WtiMrawal of 
suti — Costa Where, in a suit by s wi/e agafnst 
her husband, the attorney for tbe petltiooer tsodean 
application on notice to the petitioaer, the KSpos* 
<Jent, and the respondent’s attorney, for an ordar 
that the suit be dismissed or withdrawn, and that 
the petitioner’s costs be taxed end the amount 
thereof be paid to him by lie respondent, and 
stated in bta affidavit that he hsA lostitated the 
auit under the instructions of tha pettioner; that 
the i»rtiesbad returned to cohabitation and the suit 
badbcenacBicablysettledithatthe petitbner had 
since instructed him to u ithdraw the suit, and the 
cesponiltfot would pay thecosts,for which purpose he 
baddrau-n a jietition, uhich the respondent’s attor- 
neys would not agree to. the Court granted the 
application, so far as to direct that tbe costs of the 
prtjtKincr’s attorney, nben taxed, should be paid by 
the respondent, but refused to make any order 
Cor the witbxlraualorotherfinaldispoM] oftbeauit, 
and ordered that the attorney should personally 
bear the costs of the application. P vP 

8 E. Iv B Ap. 8 

4 . - Stitt for 

aeparalion — Liability of kusbrinie <- • 

Aucce««'0" 


„v.jue upon which the 
... vourt m Ensknd »•-'-. _ • 

husbup'’ ” 
for his 
ahich 

devtitot -.uuus lo conduct her ease ; but this 
state of the law has been completely oitcred rn Inda 
by a. 4 of the Succession Act, which prevents any 
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DIVORCE ACT (IV OF 
e. 35— irrm/./. 

p<T»rin from ncquiri'n?. of lr**inff, rijhl* «n n( 

ofoprrlY (o niirr»«Cf. I'ronr r iVoni 

■ E li. n. 6 Calc. 357 s 8 a I*, n. I 
6. Crftt nf tnff — 

5t/mm»on Act, M'/T, *. 4~-MorrirA tlortnn’* iVo. 
pfrty Ait. JS'f — A Yifr rfilhoiH pmprrtA of hfr 
own lu^Vinj * ilnfw |< rntitlM to h»rc f>ro»»'»on 
insilr }iT her ho*I«»n'l for ihe p\ rnml of her ro»t« in 
the nxjt. Pri^’V v. /W<v, / P i f'atf JI?. 
di'linsui'hM «n'1 olmertnl uimn S*t*u. t-. 
XATALt, . L li. R. 0 MbA 12 

0. , _ a/ «»(I f/y 

hiof'itn'i aijuti’l irt/e /or tfit-ortf — a/ ro»U^ 
SWy tf protffrfjn'j* tinid ro»i» — f'orrrtv o/ ftnn. 
(nntf. in A »Tiit lifouclit for ((KVifutinn of a tp*iTi- 
•pe folcmnit^l in 1 WO {the |Mrlie« to Mieh njAmtee 
bein^of Ans'o-IncliAn iJomiciIe) the n.<ji<>n<lent. 
being pn‘«eA.-.n(of nofep*r*te |irr>pert\ of her onn. 
tpplnxl to the Oiurl for an onlrf dirwimg her 
hurhati'i to dej'O'it in (onrt n ruin riifTici* nl tof«»er 
her probshleco'tr of suit. Die Court In^^le*n^•^ler 
clirtetins the Regi'trar to e«tim*to ami fertifythe 
wife'a proliai'lc c««t« of »uit, and directe*! the hus- 
band to pa\ the rum ao certifie<I into Court Die 


« ' the 

• • . • . . hich 

■ the 

auiuauia iiieu l>.\ tuu jKinif^ turv <oiicra«iK.(ory 
as to the means of the husband, the matter ahoulil 
be’Tercfrod (if the parties eo <le«ircd it) for an 
em^uify by an ofbeer of the Court into the question 
of mean* TnoMsox r Tiiojtsox 

LE-RUCalc. 580 

7. Suit ogntMt vife 

— Costs vf uifc — Fraetict — RuUi and rrguM’OMs 
»» tfitwe coses in England. In a auit for a 
divorce instituted by a husband against his wife, 
the Court has a disirctionto make the husband 
paj* the wife’s costa already incurreti. and to 
pire security for her future Cod*. Rule 158 («a 
amended, Uth July 1875) of the English RuIm 


8. - — - . Suit Q^dinaf tci/e 

— d7o#t» of tfi/< — Practice —Unless special eirenm- 
stances are made out, the husbnnu will not bo 
ordered to pay the wife’s costs in a suit 1^ 
the husband for . dL<isoIution of the marriage, 
Proby V. Proby, 1. L B. 5 Calc 357, followed. 
Thomas v. Thosias . . I. L. E, 23 Calc. 013 

Youso V Yoirxo . I. X>. E. 23 Calc. 010 note 

8. ; IVittJraipal e>f 

I’Clition for (fiaJofution of marriage — Carts of pet%. 
Uoner, on tehal scale alloiced — Ditorce ^rf {IP of 


DIX^ORCB ACT (IV OF 1800)-fonff, 

— S. 35 — c-Tie/J. 

s», 7 and 4'i. The petitioner on the Cnd .Tune 
Ifi'lti, pre~*ntMl her jw-titinn. m whrh *he |<raje»! for 
thediwhition of her marriAge with the re*}ir>ndenl 
on the erouniN of adultery and enielti \enmmi*. 
a on was l««ued at her in»tAnee to evAmine n itneves 
in KnjUml on the clurpes of adulters and cnieltv 
and the result of iheir etidenec was that the peti. 
tamer wa* siti<fir«l that the charges brought by her 
against her husband were wholly iinfnun<ie<I, and 
she, on the Snd.^teptemlier 1807, applie<l for leave to 
sritlidniw her suit, and for pnj tnent of her costs by 
the respondent She conlen'le»l that her co«ts 
slioiiid lie psirl hy him as l>elween attorney and 
client. 'The resprindent »ubmittc«l he ought to 
pay (VHitA as liet«ren party and party. iUll, 
that the petitioner’a ensta. including costs of this 
apidieation. l-e taxesl ns letnrcfi party and party, it 
l>eing open for the altnmey for the wife to mo the 
husltand for the re»t of the costs. Ilm r. Rnr 
I. L. E. 25 Cale. 222 
2 C. "W. N. 37 

10. *9. 36, 30 — Alimony pon- 

donto lit©— Prfrrmfti /or cfi'Aiyu/i'on of tnnmage 
— /lp;Jirotien to male decree oh*ofute— .Imor* 
of oftnioRy A husbanil w ho had obtained a decree 


was mane, arrears oi alimony prndenia tife vero nue 
to the wife. The CJourt (STnsiairr, A) refused to 
male such ifecreo absolute untd such Arrears werp 
naK).)» Ds Bnrtrox v. De Buettox 

E Ik B, 4 AR 285 

IL — BB. 86, 37 — sllimonij pen- 

dente fits — Permanent alimony — Praelice. /uimony 
pendente fits cannot be granteil on an application 
made after a decree nisi in tlic suit has been passed, 
nor is It in the pon cr of tho Court to grant perroa* 
nent alimony until an application la made to make 
eoch decree absolute. IJe'vxett r. REX>mT 

I. E. E. 11 Calc. 354 
12. Condonation— ^eweaf — Co- 

respondent — Costs — En’ifeiice of misconduct on o 
(flits after suit. Where a husband has condoned 
adultery committed with one co-respondent, n hjeh 
has b(iea revived by adultery coxomitted with 
another co-respondent, a decree nwi will be 
granted against both co-respondents, but cos s 
will not bo given against the co-respondent 
whose adultery was condoned. During the 
bearing of tho suit, evidence vi-as tendered to show 


b.30— 

See Divorce . E L. E. 38 Calc. 108 

E Alimony— .jppfieation for ^fi. 

enemy. In an application for alimony it b 
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8. 8&won(cJ. 

sufScient to set out the fact of the roarmgoio 
the petition. An to that effect k on- 

necessary. In making the application, it leeaff}- 
cient to show the Court that there ha? been a 
ewemony rrhieh might be a i.abii marriage; and 
therefore, rihore the petitioner ^^8s sbotntlo be 
the rc'ipDndent’s deceased uifc's sifter, alimony 
«as granted. CkoMPu Crcmp 

3B.L.H. O. C.lOl 

2. Atimoito — Fail 

tire to piiff — Allocltnienl of respondeni ’Iho res- 
pondent in a suit brought hy a Rife for the (ii<«olo- 
tion of her mamage was ordered to pav hw RISO a 
month for alimony, and to pay into Court R2,OOA 
the certified amount of her costs On bis failure 
to pay this aum, he wa« directed a further nf<f«T 
to pav into Court to tiie ere<ht of the suit 11300 
mojithiy, out of w fiith H)2l) wore for alimonv and 
the balance for coats The rcspimtlenl continued 
in m'oipt of hts usual mtome. but tailed to make 
the payment directe<l by the order of the Court, ami 
eubsequently filed his jietition ol insolvency , in 
h« tchedule he entered the Accountant (JenersI as A 
creditor for ItS.OOO, but made no mention of hts 
liability ftyi alimony, sn'l he had not fileit anv 
accounts On an ajiplieatioB by the petitioner for 
hi8 attachment stating the above facts, the Court 
granted the attnchmciit Gpoi'oeo Gconoe 

11 B. D B. Ap. S 
3, — — Alimony — ,4p- 

jilicaiion tor rrfuiii of aiunony fxiid by inutnle afirr 
the ftKriod during u hteh il iias payable had rxiiired — 
iltneT children — Divorce A.t f 3, cl (5)— -Inltt82. a 
decree for dissolution of maiTiage between 17 3/ and 
5 it was passed by the fiigh Court on the wife's 
petition, and the husband was oidcred to pay ali- 
mony for the wife and cotain minor children of the 
tnasTi&ge. On the 29th of August 18<15. a petition 
was preienteU to the Court, on behalf of i? -V stating 
that S 21 had mameii again on the 3rd ol August 
1895, that one of the children m respect of whom 
alimony was payable hiwlcome of age on the /6tb 
of April 1695; anti that anntlier of (-neb rbildren 
had married in April 1893, and it was jiraycd that 
certain .sums which had been paid into t\>Brt alter 
the respective dates mentioneii abowe as alimony 
in respect of the tfirec persons above referred to, 
might be refunded /lefd, that E 21 was not en- 
titled to anv refunrl of alimonv e.seej»t as to suiua, 
if any, paid info ( ourt after the <late ol the filing 
of for refund and relating to a 

Bub’veiimnt to that date /» the tnaUcT of the 
prft.ca of M»ni.AN I. h. B. 19 AIL 238 

, ,, Alimony pen- 

uente ute — t'rnrtire Alimony pendentefifewill be 
pranteil by ifir ( „urt from the date of theserviceof 
citation*, not from the date of the return KeU-y 
!•. Kellv a\D «AUN-BEiM . . 3 B. II. E. Ap. 4 


XJITOBCE ACT {IV Ol' 1869)— conti. 
• 8. 39 — c.ntd< 


his wife's adultery, where it is found that the wife is 
at the tvmc of presenting the petition living with 
thoco-reapondent, or liv ing apart from the husband, 
ucidcr such circumstances that she docs not pledge 
his creclil, an opplication by the wife for alimony 
peiuUnte U(e will be rcRiscd Semhle: The info's 
. «wts, however, wili be allowed Gor.DOir v. Gor- 
1 POST AVD Sara** 3B. L.H. Ap. 18 

6. Ahmoni/ pendente 

Ute — XtU ineotne — Allowable de/fiichoai — Change of 
ctreumslnnces . — A petition by a wife — petitioner 
iQthcoaeandrcspondeutiR the other of two cross- 
suits (matrimunnl) — for an increase of alimony 
Was treated bv' consent on appeal as a petition 
for alimony It apiieared that the rcsitondenJ; 
was in receipt of a salary from Government which 
n as subject to deductions, on account of the pension 
and annuity funds, that his circiinistances were 
inroltetl, and he had agreed with his creditors 
to discharge hw liabilities by cprtsin instalments, 
that os part of such acreement he wa* keeping up a 
policy of msiirsace on hi* life, and that he was 

; mamtaining and educating three cluldrea in 
; England, but that his salary bad increased since the 
order fiwt made for aiiroony ifr/d, that the 
' respondent was cntitlevl os of right to have only the 
, tiecfuetions on account of pension and annuity funtla 
taken into consiclcraiion in the computation of his 
nett income In this case, however, the Court, in 
the cxcrci-*© of its di-cref ion, took into oonvideration 
tfao eipcfi'cs the respondent was put to m main- 
taining his children, and also the arrangement he 
had mailv Jor iif/uidsting his debt* Qinrnt 
Wlietber the CVmrt lias pow er to increase or dimmish 
an alfotnieot of alimony made pendtnie tite on 
I account of chanro of cirtum-tanees * It r R 

' I. D. B. 14 Mad. 88 

7. — — — , — ^ ^ — Afimonjf pradetite 


5. - 


AliiHOHif pmdemie 

fifO~-l» i/< finny trdA eo-reipoadenl~€o»le —In a 
tuit Ly the husband for a divorce on the ground of 


fife — Appficafiort for nfiiiiony ofitr decree nm— The 
Court has jurisdiction to grant alimony pendente Itle 
in a suit by the hu''bAnd for dissolution of marriage 
on an application made by the wife after a decree 
i ni»< has been pronouneed Tnovtss r TnouAS 
i I L K. 23 Calc. 013 

I 6 — Al.mOHij pendente 

Lte, applicatioit for — Denial of nvtant by respondent 
— Refentax to RogitUar — Retpandenl ordered to 
offend Conti for eroa^-examinalion as to hia means. 
On an application allegingmeansmade byapeti- 
twnee, the wife, for alimony pendente l‘te, the 
respondent ilenie*! means The Court refosevl to 
refer the matter to the Repistrar to inquire and 
report, but ordered the respondent to attend Court 
forcTO<<3-csamination as to bis means 
.. STUve^mv . I, I. R. 26 Ca!o. 764 

9 . DIcoree—SuKTit'j 

for vife'e eosls~Absenee of means of ivife—AUmony 
Tendente fife — Reference to Registrar. — In a suit for 
divowo between persons subject to the Indiaa 
SuccesMon Act, the mere fact that the wife has no 
meausuf her OUR IS Rotaueh aspecia) circumrtance 



( 3^5 ) 


DIGEST or CASES. 


( 3|V, ) 


DIVORCE ACT (IV OF 1800>— r. 

— B. 30— 

a« will jiiMifv thp Omrt in onicnns Ih** ImOian-l I** 
fwi m H'hiini^ «t cmt »ocunl\ f<if hi* wife* 
prn<Tiil i'cMt* «>f |h<' mtmn (Vi"o nlirTP. «in nn 
uppIicAtion n rr^pnn’lon*, n ('»r 

ftfn-ifKt/ hir^ llif. in*t»^'l «•( rrf^^ins ih*" 

tnnltrr to III"' Hoji.trar 1<» in'tiiiro nn'l ffimil «• 
to tlif nmoiinl lh*t Misht to •lton»'l. oirrrtnl 
thot tlip htioKnn'l »lio il<l «1trnil < <>uf< for p\»minm 
tion «• to lilt fT'-in*. jtllhoii.-'i in h»» hp 

h^il ■rlmiltol Ihut iip «4* o( inian* 

-J^iUNs r JuM'* 0 C. "W K. 414 

E B. 37 -Permanont alimony. I 

Prinrijilp on uliirli thp • irt » I'l crunt t>prm»npnt ' 
alimoni Orn p Onn 6 B. !». 11. Ap. 34 | 

2. !(.»*.o»iy. i-’t 

tnrtn/$tt. In {T*ntin^ iilini<in\ to ilip wjfp. thp t oufi 
fIiOIiM Iip H 'iV t*nt. P«< tl »ll|>|lo«inC « h»* th'- 
pmrr. to tip njilhp |irn|itTt v of th* hti»(i»n>l. an<l *■> 
c«in\PTi «limon\ int<i an ahvilutp int'trM in. an-t 
chars' njun. hi* '•'tntp UhIp a.» to po*ta m Joir* 
t L i: i /• it It JIJ. folloncl. rowui; 

r FowLr 

I. L. IE 4JCalc. 260 : 3 C. L. It 484 

3. Advll'fy ‘titd 

dffrtioil—ltfl'ty la bringing 1‘fnn/tHrnl tth- 

inony A wifp brotisht a auit for a <li*««>!ntion o( 
inamn;;o on the crnun<l of her lni«liAii<ra mlultcry 
an'l ile«ertion. The ilevrtion took pUec twcnt\ 
four \eara (Wore the auit tiat hrousht, art'l e\er ainet* 
the hualjantl hatl tnatle hi-* wife nn AUo\%anci'. 
Lsttcrit hia circum<tance4 had con*i<leral>ly im. 
■prored.' The Court pare s ileerec for dta'otuliott, but 
in dctermininp the suitable amount of permanent 
alimonv it took into consideration the circuin. 


4. Alintony — Co^ts 

The Court has pow er, under s. 37 of Act IV of 18C9. 
to order permanent alimony to the wife when a 
husbant! obtains a tlivorec on the proiind of her 
adulterj. Kelly v. Kelly sxd Sac'toeiw 

6 B. L. R. 71 

— a. 40 — Carriage eettlement 

By an ante-nuptial settlement, A settled 
certain inimoreablc property in Calcutta to which 
he was absolutely cntttled, upon himself for life. 


DIVORCE ACT (IV OF ie00)-.-pnlf. 


B, 40— eoneW. 

dirrcfeil the tni‘lees to re-eonirj thp jTi'jiPrly to .1 
fur an a(>wil<itp r«tate. U'oon r Wr>«ir> 

14B.I,.n Ap, 0 

1. B. 41~Custody ofchllclrcn— 
Silt 111 trtff for fn-lteinl tffrimtifin — When a wife 
obtains a dpcree for jiidicnl spjviratiiin on Ihe 
eround of her hii«bsnd • crueltx and adiilfers . and 
lliefp i« nothins Id imj'eaph lipf own condiiet, the 
< oiirt «i*l allow her In base the ewstfwK of the 
ehibifrn Minr-mr MiiTrun 0 B. It R. 318 

2. AdulUry of tri/r 

— leerss to fhillrriu Wlirn the marrnse ndis. 
•<>Itr*t on aeeolint of the adulters of thp « ife, she is 
not enlitbsl lo ha\e aeee*» Id Ihe children of 
ihp martnse Krtit * KriM »>n Sicvnrr.a 

6 B. L. R. 71 


8. 42. 

Srr IVsTont or I'llILn 

E li. R. 18 Calc. 473 

— 8.45. 

Str niitf, as, 7, 11, |\p 45 

S>r CosTN — SrtnAL Caars— Dirorcc. 

I. D. R. 28 Calc. 84 


- I'rnrilt* n« lo filing 

vriltrn rM<mrnt<. In a suit for ilivoree on tho 


there «a« nothinp in the rules of Court, or the 
Coile of Cml Procedure, by which tho proeodlinse 
under the Act arc to bo repulated (s. 45), which 
makes it compulsory on a party who tenders a 
written statement of his own accord to present it 
before the first hearing of tho suit. Abbott v. 
ADnoTT AND Cnciir . 4 B. Ij. R. O, C. 61 

, _ B8. 51 and 62— fenfenceo/ ndulffry— 

Suit for ditidluUon of marriage on lAe ground of 


.wixvu uiui u<i tiie puuuuiier e counsel 
without hesitation, until he was asked whether he 
bad had sexual intercourse with the respondent. 
He then asVpd the rvw>T* i... — . t- . 


■ i, ioutf, aoa 
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- — 88. 51 and 62 — concld- 

tliercfore bw endcpce was not admissible Ds 
BbEttok V. De JBebtton . I. L. R. 4 All 49 

— 8. 62 — ITiiness. The mpendent to 

asiutior divorce under Act I\’ol 1809 can be ex- 
amined as a mtness. By the 52ntl eectien she may 
be compeUed to give evidence m the cases there 
supposed. In otb^ei cases her evidence is admmble 
If she offers herseif as a Trttne9«. Kettv t Kxu.\ 
A\p Sausdebs . . . 3 B L. B Ap, 0 

- B. 5S 

f?«MAEElAOE - I . L. R. 12 Cftic. 700 

See IlrsTiTDTioy or Cojuttoae RionTs 

I. L, R- la Calc. 708 

1. __ — ^ a. 65— Appeal from decreo 
absolute— itmi^afioh foftvth oppeai — Lmit/jlion 
Acl(XV of IS7T}, Art 15I Under the Divorce 
Act (tv of ISGO}, an appeal lies from a decree 
absolute, although the dtcree um has been left 
unchaUenged An appeoi against a decree ab- 
solute must be filed within tuentj da3s from the 
date of decree, that being the period prescribed for 
appeals from decrees made on the original side of the 
lligh Court under the Ian for the time being m force 
(sees 55 of the Divorce Act, IV of ISdOl At B 

I. ti. R. SZ Bom. 012 

2. .. ■ ..... <4 corret. 

jMndent to be heard on afpeal A husband 
brought a suit for divorce against hia infe on the 
ground of heradulteri*. the co- respondeat appeeted 
to that auit The respoarUnt appealed oo the 
ground (infer ofia) rhat on the evidence the Court 
oucbttohaiehehl tliat the adultery uasootproird 
Uud, that in that apnea) the eo-respoodvflt was not 
entitled to be heard in opposition to the a^ieal. 
Kelli t Kiui avdSaixdebs 6 B It. B. 71 

3. Appeath’/ a iti/e 
from order ^ntide tn aaii for ditOfce — Ifi/c’a coets 
■~SecMTxi'j for eoiis — iSemorandtim of opprot 
admitted without re^uirinj eccurfi^ In a suit for 
divorce brought by a wife against her husband, the 
wife obtaineila decree »n« which ordered the jes- ' 
jwndentto paTanJonthlrsunibynayof aluoony to 
thewifp, sntl nisi ordercilhira to pay thewife’scosts 
of suit Under this decree a sum of I13,3C0 was due 
to the wife on the 26th Ma^ 1852. The wife 
.appealed from on order made in the suit, end the 
Court, MTidtr the circumstances, admitted the Appeal 
aithout requiring from the appellant the usual 
sttunvs (tn- co'ts. Kevg r- Kinc 

X Zi. E. e Bom. 407 

4 Appeal Pro. 

fl«cfjo/i of addxOorial ni'rfrwce i« Appellate Court 
At the beariiiir of an appeal from a decree dismissing 
a luit by a uife for dissolution of niamagc on the 
^und of her husband’e incestuous adultery mtb 
her si'tee Jf anrj cruelty, the appeUant jirwJuecd 
emam letters written by tbo fcspomlcnt and Af to 
rJcb other uhtch chowrd that a (ricninal ustimaev i 
exttted between them. These letters ww not 1 


DIVORCE ACT (IV OF 1809)-<-«.«c«. 

— . s. $5 — concUl. 

WTittea until after the appellant had filed the appeal- 
IfeW. thet Buch letters uere admissible and ehould 
be admitted, and that, having been brought to the 
Court’s eotieo by the appellant’e counsel, the Court 
was bound in the interests of justice to require their 
production in order to enaWo it to decide the appeal 
on ita real merits. jSfoROAjr v MoROAN 

I. Ii. R. 4 AH. SOS 
5. — - Appeal from de~ 

cree/'ordMsafidiono/ mamage — Onwton to appeal 
aa to dofnage* — Poirer of High Court to dtai i«fh 
uhole cnee on appeal. The decree in a suit for dis- 
solute of marriage by the husband having 
awarded damages sgamst the co-respondent, and 
fet not haring appealed oa the question of damages, 
jt was contended that tho High Court toiiid only deal 
mth that part of the decree which dissolved the 
marriage. Sdd, under fhe Indian Divorce Act {IV 
o1 1869), that the Court had the fullest poirec to deal 
inth the case according as justice might require, 
including the aw-ard of damages by tbo Court below- 
Batenscro/( v. Havenrcrofi, L R 2 P. <£• Jf. drff» 
followed. Kvtb e Kytb anp Coots 

I. Ii. S. SO Bom. 362 

DOBAS. 

See FrenEfl.1t . , D O. W. If. 034 

^r< Jauan . I. L. B. 83 Oslo. 15 

DOCK. 

b>« las© RscLAistED ysoir xrre Sca 

I. D. R. I Bom. 818 

DOCTOR. 

feft&of— 

See RtasT of Sew— D octor’s Fee3. 
DOOUMENT. 

S(f Cim. pROCEDffBE Cons, 18S2, ss. 137- 
UO. 

See Conrarix. Peocedore Cope, IS98 

X I» R. 30 Bom. 421 
I. D. R. 32 Bom. 162 

la c. vr. K. 313^ 

See Peed. 

See EviDc*fCE . I. L. R. 3i Oflie. 8 3 

See iNavECTioii op Docitiiests. 

See IssPEcnox op Docoments— CR tRt- 
Wit Ca9Es 

Set OPfEKCES RELATIKO TO PoCOilE^fTS 

Set Of PS OP Proop — DocpweiiTS be- 
faTtxo 10 Loans, ExECTJtiovt OT as» 
COKSlOKWiTlON POB. 

6V« pARDANAsmx WOWEX-P^epr/Q-X 
OP Calc. 749 

See PRAOTIVE— CiwL Cases— r.sspEcnos 
AND J^OPPCnoX OP DOCPMENTS 

See PaoDtrerrox op Doccmest. 
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DlQCSt OF CASES. 
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DOCUMENT— (wnJi. 


'<■( I*CPIIC l)rK:c«r.vT. 

Sw UrctTAJA IX Dixtmext*-. 

Srtnnc PEEFonMAXCT. 

E I*, n. 27 AIL eoc 


Sff STAVr An (II or 

E I*. R, 32 Bom. 600 
I. L. R. 30 AIL 271 
L E. R 33 Dorn. 420 
Set TRAXAFtn Of pROirnTT Act. s. 6^. 

I. L. R. 33 Bom- 44 


admitted without objection In 

first Court. 

Evinrxcr. An«iAviiut.m' or. 

L E R. M Calc. 1050 

alteration of— 

See Co\-ni\CT — ALTrJUTKJV or Cos- 

TIUCTS— ALTtnATlOV HV pAnTA 

ancient. 


DOCUMENT— 


person •' claiming ** under— 
iStf llroimnTjns An, lfi77. «. 73. 

1. L. B.1 All. 318 

referring to tvill. 

Set Will — I' or.M or Wiu- 

L E R, 4 Calc. 721 

suit for cancellation of. 
f-f* DrtianATonv* Drcr.EE. srir ion — 
SnTA coxcERxixo Dot r«r.vr>. 

Sf* I.iMiTATiov An, Sell. II, Art, 
01 


St' IttnllT nr SfIT — Dntt'MtATA, LOSS 
op. Dmni (Tins Of 

I. E R. 20 Mad, 260 
St' V Ml- wins nr bviT— Sl-m— D eed, 
M rr TO sPT isiiir 


S<* Kmdevce Act. s. ihl— Proper ! 

CvsToDV L E R, 33 Calc. 611 
See I,I\HT.ATION .\CT, 1877. 8. 10— .\C* 
B^O\\xeDOME^■T OP DrUT'*. 

\ l.ER,2QBom-123 

— construction of 
See Coxthact . I. E R. 20 AIL 161 
See Etidekce— Parol Evidence— Varv- 
ISO on CorriuoicTivo Written Ins- 
tbo»ent9 . I. D. R 25 All. 337 
A^eflirr. . I. E R. 23 AIL 300 
SteHisarLAW . I, E R. 20 AIL 217 ' 
See Lindlobd and Tenant. ' 

I. E R. 29 AU. 203 


— construction of wajlb.ul arz. ' 
See IlrxDP Law — Wilt, — Cosstrcction | 

OP Will — A nopnoi-. j 

L E R. 24 AIL 105 
See PnF-EMPTioN — Constbcctiox or | 
Wajib-vl-arz. I 

— explanation of, to pardanaebin 
ea. 

See Pabdanasiun wojiex 

L D. R. 28 Calc. 546 

— filed with plaint, copy of. 

See STAitr Act, 1870, Sen. I, Art. 22. 

I. li. R. 16 Bom. 637 

— loss of. 

See Etidesce— Civil Cases— Secondabt 
Evidence — Lost or Destroyed l^ctj- 

MENTS 

See Onus of Proof — Possession abd 
Proof op Title 

r. L, R. 16 Calc. 201 
L. R. 17 1. A. 169 


. thirty years or more old 
Sff Empps* c \ct (I nr 1872}, '• 00 

I. It R. 83 Calc. 671 


n rqA 


unstamped or unregistered. 

See I A innscr — L in iu I'nse^ — Second. 

»RN lAlDFNtE— UN nTV'IPED AND Ux. 

r.EoisTEurn Dot cmentn 

L - Alteration of— elJcm- 

t,0K—~Matertftt alleralion tn a urihen o'knoulcdgmtnt 
of » debt does not render \t inoperotnt and tnefftelivt 
— Limifrlion. Ihe rule of Pnglisli law that a 
mslemi alteration of n docuiDent by a party 
to It after «ti execution, without tha consent of the 
other party, irnilers it void, is m force in India. 
This rule doca not apply to documents which are not 
the foundation of a plaintiQ’s claim, but arc merely 
CNidcnco of a defi-ndant's nre-rxisting liability. A 
MTitten acknowledEment of his liability by a debtor, 
which 13 intended merely to save tho bar of limita- 
tioD and not to give a right of action, is not within 
tborule Atvinbamv Usifdra'I (1901) 

1. L. R. 25 Bom. 616 

2 Execution of — Signalure, ev/fi- 

ciencifo/ — Limitofion ^e< (XP of 1S77), Seh. 11, 
ArU. SI and 142 — Suit to recover possession ol im- 
wota6fe properly — Cancellation of docvment not 
retptirtd to be set aside — fraud. A document is a 
nullity ,'where the executant of it signed only on the 
first page but did not sign on the other pages, having 
discovered that it was not in accordance w ith the 
terms previously agreed upon ; such a document 
docs not require to be set aside or cancelled in order 
to entitle any person to the possession of the pro- 
perty covered by it as against the person in whose 
favour it stands Tborovgbgood’s Case, 2 Co. Rep. 
S : Foster v. Mathmnon, L. R. 1 C. P. 704 ; Sham 
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DIVORCE ACT (IV or I860}— cor^j?. 

• 8S. 51 aod 52 — concU> 

Ihereforo h»? eridence was not admisstUe. Dk 
Bbetton V Dz Bhettok . I. D. R. 4 All 49 

a. 62 — Wiinesa. The reapoatient >a 

a suit for divorce under Act IV of 1869 can be ex- 
amined as a witness. By the 52nil section ehe may 
be compelled to give evidcuce m the cases there 
^\»X)posea. Id other cases her cwdenee »s sdmiasiUo 
if she offers herself as a rntaess. KEtir t KKttsr 
AVD SAtrsDEBS . . . 3 B. D. R Ap. 6 

s. 63 

fleeJilABEiAGE . I ,D. B. 13 Calc. 709 

See IlFSTiTcnox or Cofjdoai Rtoots 

I. L, B. 12 C&lo. 709 

1. 8. 55— Appeal from decree 

absolute— £>»j>JoJ}o» }i>r avch appeal — LtmtoiioK 
Act (XV of 1877), Art 251 Under the Divorce 
Act (IV of 1869), an appeal lies from a dmec- 
absolute, although tho decree nm has been left 
unchallenged. An appeal against a decree ab 
solate must be filed nithin tuenty dajs from the 
date of decree, that being the porsosl j»rescribe<l for 
appeals from decrees made on trio original sulc of the 
High Court under the Ixw for the tune being tn force 
(sees O0of theDiTOtce Act. IVof I8C9> .\f B 

I. ti. R. as Bom. eia 

2. I - - of corret- 

penifent (o ht heori oh appeal A liuiiband 
brought a suit for divorce against his uife on the 
gronod of her aduHeiy , the oo-sespondeBt appeared 
in that suit The re-spondent appealcil on the 
ground (inter aha) that on the evidence the Court 
ought to has e held that the adultery v as not proved 
Had, that in that appeal the co-rinpontlent nas not 
entitled to be heard in opposition to the apneid. 
KbU.V t KttLY AYU gitVjOEBS 6 B. D K. 71 

3. Appeal 1/1/ « vnft 
from order made in tuif far dit'orce~Wife’s cofls 
— SecuriOj for cosU — 3/«jnoraRd«;/t of appeal- 
admi/itd ici/Aowt reipumnff sccartiy In a Buit lof 
divorce brought by « mfe against her husband, the 
vile obtaincda decree «w« vhich ordered the res- 
pondenttopayamonthiy eacQ byirayof altmonj to 
the a ife, andalso ocdcredhira to pay the wifc’acost*! 
of suit. Under this decree a sum of B3,3<;9 vasduo 
to the ivjfe on the 26th Aiay 1882. 7be wife 
appealed from an order made m the suit, and tho 
Wirt, under the circuraitances, ailmitted the appeal 
vithout requiring from the appellant the usual 
security for costs. Kiso. v. Kxno 

r I>. R. e Bom 497 

A — Appeal — Pn 

auction, of atlddionol tvldence in AppelMt Court, 
At the hearing of an appeal from a decree dismiswig 
a suit by a -nife for dusolution of niarriage on tbo 
^und of her liiuband's incestuous adultery with 
her sisttr J/ and cruelty, tho appollant nrMuced 
cerUin leitcia vnttm by tho nsponclent and JU to 
each other vhreh shoiiorl that a criminal iotimacy 
esuteu between them. These letters not 


DXVORCEACTdV OF18e0}-co«W. 
8, 66 — cowU. 

wntten until after the apiiellaot had filed the appeaf. 
Held, that such jetttra were admissible and ehould 
he edtnittsd, and that, haying been brought to the 
Court’s notice by the appeJJant’s counsel, the Court 
was bound in tho interests of justice to require their 
production in order to enable it to decide tbo appeal 
on >ts real merits Moroan v JfoEQAS 

r. D. R. 4 All 306 
6. - _ - Appeal from *. 

tree /<»• dissofiitipa o/ marriage — Omtesion to appeal 
as io damages — Power of High Court to deof wnfA 
tcAofe ease on appeal The decree in a suit for da* 
aoiutjon of rusiriage by the husband haying 
awarded damages agausst the co-respondent, anti 
he not having appealed on the question o! damages, 
it was contended that the High Court coidil only deal 
mth teat part of the decree which dissolved the 
marriage Udi, under the Indian Divorce Act {IV 
of 1869),that th* Court had the fullest power to deal 
with the ease according as ju'tieo aught require, 
including the «»mdof cUmsges by the Court bcloiv. 
Raxenstroft v Ruvenstroft, L R 3 P d: il, 37fit 
followed Kvtc t Kvte anb Cookc 

I Ii. R. 20 Bom. 302 

DOBAS. 

Sec fiSDEEV 0 C. W, W”. 984 

.SeeJAAKAR . l.D. R. S3Calc.l6 

DOCK. 

See l^pt} psauMRO frou tcuB SiA 

1. D. R. 1 Bom. 619 

DOCTOR. 

— _ ffees of— 

See Btam ot Stnt— D octoe’s Pees 
DOCUMENT. 

5ci» Cim. Peocedube Code, 1882, ss 157- 

liO. 

iSfe C^njRfAi, PsocEnpEE Cons, 1698 

I. L R. 30 Bom. 421 
I. L. R, 32 Bom. 163 
12 O. W. N. 312. 

See Peed 

See Evidcnce . I. h. R, 31 Calcf 8 1 
See IsspBcnoK or DocuMniiTS 
*'«» iKStECnOS OP D0CP>IE^TS— CniMi. 
h'u. Cases 

See OFPEJfCES kbeawq to DocP»tcCT8 
See Dots qp pRoor — DoctruESTS re- 
IJ.TIS0 TO I/)ANS, EXECtmO'/ DP AN» 
COJfSlOEBATIDM POR. 

See Pakpanassin \yoiiEJt— P xectoos 
OF DociTMEyT Ur. _ 1.. PTA/, 

I. L R. 20 Calc. 749 
See PiiAQncE— C ivil Cases— I nsrEcnos 
AND PrODCCTION OP DOCffStENTS- 
See PnoDuenoN of Docciiest. 
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DOCtritENT-<rt»ifrf. 

S<-» rente IVxxNEvr. 

S^f llrcTTAM IS D^terMnsTs. 

Sz-f 

Srf StANir Act (11 or If^)- 

I. Ifc lU 32 Bom, 600 
I. L. 20 AIE 271 
L B. B. 33 Bom, 420 
Sf' Tinssrzn or riwrtnTT Act. «. 69. 

I. L. B. 33 Bom. 44 

admitted without objection In 


EMnr.scr, AnMts.KittJttT\' or. 

I. Ii, It. 34 Calc. 1060 
alteration of— 

Sr^ Cojcmirr — Ai.tejiaTI‘i\ or Co\- 
TaiCTS— .tLTCIUTlOS nv Tartv. 

— ancient. 


6V Eaidence Act. b. !ki— pnorra 
CesTOOY I, I». It, 33 Calc. 611 ! 


AV* hiMiTATios Act, 1877. s. 10— Ac* ; 

F^o^^xEDaM^^•T or Drnrs. j 

\ L L. B.. 20 Bom. 128 ' 

— construction of 
Se* CosTiucT . L L. B. 29 AU. 161 j 
See Etjoiscb— PARO t. Dvioenct— Vafv* 1 

I>0 OB C0XTIUDICTI^0 WniTtEX Iss- 

TBUM£5T9 . I. L. B 25 All. 337 
See Gift . . I. B. B. 23 AIL 309 

Sf« HisdC’Law . 1 L. B. 29 AIL 217 
See Lam7Lobd asd T£>'akt. 

I. Ii. B. 20 AIL 203 


— — — — construction of wajib-ul arz. 

See Hr.DC Law — W iU/— CossTnucno^ 
op Will — Adoption. 

I. L. B. 24 AIL 195 

* See I’BF-EilPTION CoSSTRCCTIOS OP 

Wajib-cl-abz 

— — explanaHon of, to pardanaebin 

women. 

See pASDAKASnix woiiEtf 

I. Ii. B. 28 Calc. 648 

filed with plaint, copy of. 

See Stajit Act. 1879, Sen. 1. Art. 22 . 

I. L. B. 15 Bom. 687 

loss of. 

See Evidexce — Civil Cases— Secoxdabt 
Evidexce — Lost or Destroyed Docc* 
S!E>TS. 

See Osus or Proof — Possession and 
Proof of Title. 

I. L. B. 18 Calc. 201 

B. B. 17 I. A. 169 


DOOUMENT-ronM 


person “ clalmlnR ” under— 

See IlrurTRiTiov AfT. 1877. « “3. 

1. 1* II. 1 All. 318 

refcrrinB to will. 

See Will — I' orM or Wiu. 

I. Ii. R. 4 Calc. 721 
suit for cancellation of. 

See DErT.ARiTf>Rv Drrrtt. St IT I'lr. — 

SiTTs roscrirttvo !><m i-nEvp- 
S/^ Limitation .\ct. 1877, Pch. II. Art. 
ni. 

See^ litOISTRlTIoN AlT. «. 

I. L. R. 20 Mod. 250 

,S(f lltOItT 'tr Si IT -l>"t I 'irNTX. LOSS 
ilR DFsTRI CTION '>» 

I. L- R. 20 Mad. 260 
S/f Vaifation up Sin ,Si its—Deed, 
SI IT Tti SIT isinr 


thirty years or more old 

See r.viDEME Act (I or i87J). >» IHJ 

I. L R. 33 Calc, 571 


See pARdl. K'lni Vi t 


I. L. R. 30 Mad. 886 


unstamped or unregistered. 

See EMDCNcr— C ivil (’vses — S riovn* 
aby Evidfme— Us’jTvmi’ED vnd Us-. 

BEOISTERED DotCMEST-. 

j_ — Alterotion of— J/nfrr»u/ allcra- 

lii>n — Jlateriffl alteration tn a wnllen arlnouM^ment 
of n def>t does not render i< inoptra(it>e arid ineffective 
—LimiWioa. Ihe rule of English law that a 
Tnatenal aUersUon of a (locntnent by a parly 
to it after its rxrcution, without tho consent of the 
other party, renders it void, is in force in India. 
This rule docs not apply to documents which aro not 
the foundation of a plaintifi’s claim, but aro merely 
ei ideneo of a defendant's pre-existing liability. A 
viTitten acknowiedgment of his liability by a debtor, 
which is intended merely to save tho bar of hcnita- 
tioD and not to give a right of action, ts not within 
Iheruie ' xItsiaeam v Umedr-im (1001) 

I. Ii. R. 25 Bom. 618 

2. Execution of— 5i(/naf«re, au/Ji. 

eteney of — Zimilation Act (,Yr of 1877), Sell. II, 
Aria, 91 ond 142 — 5«il to recover posieanon of im- 
♦noixiWe properly — Caneellahon of document nol 


terms previously agreed upon ; such a document 
does not require to bo set aside or cancelled in order 
to entitle any person to the possession of the pro- 
perty covered by it as against the person m whose 
favour it stands. Thoroughgood'a Qaae, 3 Co. Pep 
9 : Foater v. 3Iaclinnon, L. R 4 C. P. 701 ,• Sham 
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DOCUMENT— roTjfi. 

Loll 2Iitrfi T, Aniartnira F(Js«, J, h S. S3 
CaJc 4fi0 ; an>\ HagTinhar J?yal SaJtrt v. 

Lai Mi»ier, 1. L. R 32 Dale. GD, rrfen-etl to. A 
f'UJt to recorer possc';‘’ion of immorcabJo pro- 
pecti bv setting a^icle a clociimcnt on tho ground 
of fraud, but which ilociimcnt does not require 
to be set aside or cancelled, h poreraeil !>' Art. 
H2 and not by Art 91, SeU H, of the Limitft. 
tjon Act (XV of 1877) Bi-VRO Blbari Siiiiu 
1 KnisiiTo GoBisno JosRo^n (1902) 

X. Ii. E. 50 Code. 433 

8. Construction of docuaaont— 

Bombay Revciiiir Jwrisdietwi Ac* (X of JS76, o» 
amended by Ael .YIV o/ 7.V77). J 4~" Any tdhtr 
tiritlen grant ''~Lftiid free from atsesgment — 
Trentif — Civil CourU — Juris'lidionSpeeifie Rehef 
Act (/ of 3^77), » 42 — S ut for derlnmlion — Conee- 
queniiaX relief — .-twiej«fi»e«l of filaiat Held, that, 
generally speaVmg, the name given by the farlits 
to a document is not conclusive a® to its nature ; 
but the designation given by the parties tbemscHca 
to It cannot be lost sight of. v here the document is 
ambiguous and is susceptible of more than one 
construction as to its natiiro and scope Kaz.sbbsi 
V. Tnn Secbwsri or Rtvie for Ikui* (1995) 

1 li. B. 29 Bom. 19 

4 . Cono/ruclion of 

udls — Rcpugnanct/ in uordr — ffeW, that the rule 
that, if there be a ropugnancA . the hrst in a <Wi) 
and the Inst in a mil shall proail, has no appli 
cation when the siipposml inconsistonciea nr<» found 
m one and the *>11110 pronsion Adiocstb 
GsyEKiL OF Bombss e HoR'iirSJi {190'i) 

I, L. B. 29 Bom. 975 
6. Co/tsirvetion of 

document — Mortgage — Intereit — Pct^iMsio ^ — Ltabil- 
tty of mortgayre in jwesuion to account for rents 
and profile The defcnilanfs were m povcgsion of 
two shops under a mortgage from the plaintiffs 
The plaintiffs sought to recosor possession aUt^mg 
that the mortgage debt hail been 64ti8tietl by 
the rents and profits of the shops Ihe defendants 
pleaded, inter idm, that they were not liable nn. 
der the terms of the mortgage to renaei nnaceonnt 
of the rent reahzcih The material portion of the 
mortgage was in the following terms.— “Wc have 
borrow e<I nine hundre*! and fifty-one (95J) rupees in 


DOCUMENT— confif. 

agreement that the mortgagees should take the 
rents and profits without nocountiag in addition 
lo the atipukted interest Man till f. Bu-beo 
pR-tSAD (190.5) . . I.D. B. 27A1J,'351 

0. Con»fr«f/ion of 

document — Deed of UiLSt executed by King of Ondh 
proitding penuons lo members of (ainih/ and support 
to religious endowment out of interest on Oovernment 
ZxMH stib'vription — “ Beirs ” — “ /lescenianfs ’’ — 

I Suit for pennon an detdh of pensioner~RiKC‘'tston to 
I pension. By a deed of trust dated 23rd November 
' 1830, the King of Oudh appropriated the interest of 
a sum of 12 lakhs of rupees lent to the East India 
, Company to the payment m prcpetnity of pensions 
I to c^am persons named m the deed and to making 
proviSKMi for t)ic support of a religious endowment. 
By Art 1 (which stated that ‘'the interest has 
b^n bestowed as a gift on the person named herein”) 
trustees were named and api>ointed. and after them 
“their descendants,” to manage the cndowioent, 
and a person was named, and his “ descendants " 
after him, as the vaki! of the pensioners through 
nhoiD the pensions were to be paid Art. 2 com* 
mended the pensioners and their ” descendants ” 

I to the kindness and supiwrt of the Oorernmeat 

' . '■ ■ ■ ' , ■ .1 l 

' . • • . ‘ ' \i‘ I 

‘descendants" and in case no "descendant” 

I remained, provided for the appointment of one of 
' the pensioners “in place of the person dving in'tb* 
out heir ” Held by the Judicial Comoitteo 
(rcstfsing the deei'ion of the Court of the Judicial 
Commusiooers of Oudh), that on the true construc- 
tion ol the deed the succession to a jwnsioQ on the 
death of ont of the pensioners w as not limited to an 
bew, who was al=o a descendant, but the heir by 
MaliomctJan law of the deceased pensioner (10 this 
, case the sister) was entitled to succeed Xawab 
; Sultan Mariam Brgam v. .Vnawh Sahib Jlltrta, 
L. R 10 /. .4 J7o . I. L. R 17 Calc. 234, distin- 
( guished. This construction did not introduce 
any inconsistency between .krt 3 and Arts 1 
and 3 of the deed, because the class of persons men- 
tioned in Art. 2 coultl not be assumed to be precisely 
co-eitensive with the class who could, under 
the latter articles, enjoy the pensions Even if the 
words “ heir ’* and “ ilescendant ” w ere used as con- 


Kum remaining after deduction, the promised time 
beinj: li\e years SlioyiW yye pAy the money withio 
file years \u shall get the shops TTc shaH pay the 
expensis relatin', to the two shops SbmiHl tb^* 
be paul by till nicirtifagees, yio shali pay them the 
Mmc 1o”«thir with interest without anj objection, 
BrW, on a construction of the mortgage bySraKLEg, 
(7. J , and ilLAiit. J I \iK\iAS J; dieeenltenle) that, 
there iicinff no contract to the contrary, the luort* 
pacecs, if tVie,y got posspssion, ythich they did, svera 
iioun<l to account (or the rents an*) profit* received 
l>y them whilst in such possession. There waa no 


of the beneficial interest in 


Condmelion of 

document — Grant of samindari by Oorftnmenl to 
membiT of a joint Hindu fatmlv and another — Joint 
ienant*~TeMnts-itt-coinmon. lo ISSO Government 
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DOCUMENT— 

pr*ntol. im»irw»nl for w*TtioMrrn'l'Tr<l «lunnjlhc 
M'ltiny. rrrlAin umin1*ri ppnjirtt\ to •linuri 
llAm. tliultrTiwI. «tn! Ncm Itnm. mrml>rT« nf « 
joint Hin<ln f*mil\. uml to onr INiw*. * rtrunirrr to 
th** fuTTiili rhortl\ |*il h»» •tufr 

rrpi»r»tr<! NVm I?am «lio>l Invine * Hhlon. 
MiiMrntimt rinill*. nn'l hIKt Iik «Ioiith .liw*n Itmin, 
t'liAtturpRt, ikn'I PhuIU join'll in v'^Ilins • ]»rtM>n of 
th'' propTTtx, llic rulijoct of th** jrr'Ht of IS*>0, loono 
Js'ur Ahtnail IltlJ, on a »uil In rrrtiin m«'tnl«on> of 
the joint Ihn’lii famiU, nhn nrrr not pirtio^ to the 
pavte. to ireoKr from the rT'j>rr«''nlatnr* of the , 
»cn'lco>i the rhare in the jiMj>erli v»M. «h»elt ha>l , 
|>ren of Nem Itam in hia life>time, that the (*rant of I 
1 sort con\e\r<l the {■ro|wTf\ to the (Santee* a< Joint | 
tenants an<l not a* tenant* in>eommnn. an<I 
therefore the transfer im|iii"ne*l naaaah't thmtvD 
pBtSAD r. Isat ar Kuia (lOo*) 

1. L. R. 27. AH. 310 
8. Z/o*e — .l‘fmi«* 

ailii/ify of eii'/eaf ' — of tuil on oeeonal of 
iBO^mi*'i7iifily of rfeehiaeal rrlifl on U'j jJ'fnUff. 
The plaintiff «ue<l to eject the ilefan'Unt* from a 
certain ahop. la'inz hia ea«e uj^n a <locument |mt 
fof»a«i aa a " kirajanamah " or Icav TTiia 
document was rulcl uia<lmi«iblc (or w.int o( 
rc);i*tration an<l ptamtifT'* suit thcreuinn <fi«mi**e<{. 
licM, that c\en if the iloeument «ere inadniiwUe 
iQ e^ iilenee, itt rejection <ii<l not miolic the 
aalof the plaint ilT'e suit. Tlic document mqueation 
«as in the foUonine term* “ I take the shop on a 
rent of 1150 per annum nithout any limit of timofor 
ever. . . I ehall pay the rent month by month 

rateably to Jlohant I’uran Dai ... On non* 
paj’ment of rent a right to eject the tenanta ehall 
•t once accrue to the oumer of the shop.” //<£/, 
that thu uai not a lease, nor even a counterpart 
of leaae, but a mere statement of the Intention of 
the writer, which might bo given in cviilenco for 
what it was worth. Bem t' Puitax Das (1005) 

I. Ii. R. 37 All. 190 
DOCUMENTARY EVIDENCE. 

See .ApprLtATE Count — R ejection ok 
Admission of Evidence apMiTTED ok 
REJECTED By COUBT BEtOW’ — UN- 
STAMPED Docusients. 

See Evidence— Civil Cases 
See Evidencp — C niMixAL Cases 
See Evidence — Persian Jcdomest- 

I. Ii. B. S3 Calc. 1345 
See Evidence Act, s*. 9, 11. (ci- 2)* 
17, 32, 33, 35, 42, C8, 74, 83, 89, and 00 
See Hindu Lvvv — Pabtitios. 

I. D. R. 31 Aa 412 
See Special or Second Appeal — Grounds 
OF Appeal — Evidence, 3Iope op deai.- 
iNO WITH — Documentary Evidence. 

1, Specialty doemnente. Die 

law of British India as administered in the mofussil 
recogniEcs no distinction between specialties and 


DOCUMENTARY EVlDENCB-<o«.-ia. 

other il.iriimeni*. Tinu'nn Rvi Siher r. 
PiNatRA .<tNK(RV lUV lMBd.012 

2 . — — Rojcetlon of. without look- 

InR Into it. A pietT c<( doewmenlarj evulrnee 
n'li I.e rveliirleil merrlr on the rmun I that 
il Kirflillle eii'lentiirv value. an<l without iK'ing 
lookM into bj the t'oiirt. Bpindviivn Cimndeb 
D va r liitAorDtiis C/i'iWDiiRv (lOirt) 

13 C. vr. N. 660 

DOGS. INJURY BY, ^VlT^OUT PRO. 
VOCATION. 

•W Dtviifir*, snT FOR. 

I.L.R 33 Cal3,’1021 
DOMESTIC SERVANTS. 

Sre Act XIII or 1859. 

2 B. I>. R. A. Cr. 32 

.SVe Will. — CnMTRUcnov. 

8 B. 1*. R. 244 
0 B. D. R. Ap. 4 

DOMICILE. 

See FiinnniN Oiubt, jcdovievt or. 

I.L.R.29 Calc. 509 
AVrHts-DU Liw— W idow— INTERD.T ik 
E vTVTCorllcsnvsD— By Imicritimt. 

L L. R. 24 Mad. 650 

See ih’ABVND VAO WiPE. 

I. L. R. 4 Cale. 140 
.9ee Marrmob . , 13B. L. H.109 

I. L. R 17 Calc. 824 
See Private iNTEftNATinvAL Law 
* 0 C. W. N. 834 

See Star.siiov .Act, s. 4 

l.L.R.\ Calc. 412 
LL. B.23 Calc. 606 
See Will — C osaTRUcrioN 6 B. L. R. 1 
foreign. 

See Divorce .Ict (IV or 1899), s. 7 

I. L. R. 29 Calc. 619 

— in Native State. 

See LETTER'S of .Vdviinistration. 

I. L. R. 21 Calc. 811 

1. Will— Protofe, Applieeittonfor—- 

5erwce under E, 1 Company — 21 c6 22 FtcL, 
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DOMIOrLE— concW. ' ’ ‘ 

Succession Act, and therefore, the will not havuig 
been properly executed, probate was refused. In 
(ht gooii oj Eixiott . . I. L . B. 4 Calc. 108 

2 G. Ii. B. 496 

2, Domicile of widow— .Capacity 

fo mate conlrart — Contract Act {tX of 1S72), a. 11. 
The domicile of a uidow ia the same as xvas her 
husband’s unless she has changed it since hia death. 
By the law of England, the question of the capacity 

.t *_ 4« 4 — * 


I. L.B. 19Bom 697 

3. Domicile of origin — Abandon. 

mtnt — Acquiring freth doiMcik — Onus of proof — 
Immoiiahlt property, rights over. The person, 
who attacks a settlement on the ground of national- 
ity, must show conelusicely tliat the rationality 
of the settlor was foreign, and, if he succeeds 
in doing so, the onus is then shifted upon the 
person supporting the settfoment to show that 
the settlor had acquired a fresh doroicitc in British 


unirer-af/y recognwi Z?e X'icak r Curlier, 

A. C. SI ; In re De Xicdls, im(r[ 2 Ch. 410. 
di'Aentecl from A. L. Bo?r>‘ATO v. Euar 
Bioi, (1905) . . I. L. B. 32 Calc. 631 

DOMINANT AND SUBVIENT OWNER. 

Sit EiszsirsT . I. L. B, 36 talc, 889 
DONATIO MOBTIS CADSA. 

Aee HiJ*DU L\w — OtFT — Girr.s Moktis 
CacsA 

Sit 5Ukumi;da.x L»w — Gift — Vauditv. 
See Trust . I. L.B 17 Calc 620 
DONOB, DEATH OF. 

registration of gift 

Are TRa>sFEr nr PiKiPERTY Act, s 123 
1. L. B. 33 Calc. 584 

DOWER. 

A" Lian RECtsrrmov Acr (Bengal 
.Ait VI op 1876) 

I. L. E. 35 Calc. 120 
See yiuinSlEDiT LAW. 

I. L. B. 20 AIL 28 
1. L. B. 30 Bom. 122 
I. L. R. 38 Calc. 184 
1. L.R.31. AIL 243 
13 C. W. N. 134, 162 
Se' Mmicmedax L.\w — Boweb- 
Stf !’.C.STITrTIOS OP CONJCOAL IllCIlTS 

I. L R 17 Calc. 070 
Ste Tn vNsrEH op Pi*oitrty Act, a 64 

1 L. R. 2a AIL 208 


DOWER— conc.'d. 

cause of action in respect of— 

See. Limitation Act, 1877, .vrts. 103, 104.' 

deferred — 

iSce-HrsDc Law — D wirauasian. 

13 O. W. N. 994 

lien for — 

See Res Judicata — P anirrs — S ame Pae> 

TIES OR TBEIR REPR1SE>TATIVES. 

5 B. L. B. 570 

suit for — 

Set Joinder of Causes of Action. 

I. L. B 18 All.. 256 
See Jurisdiction — Causes of Juris- 
diction — Cause of Action. 

I. L.B. 18 AIL 400 

transfer of property, in lieu of— 

See Mahomedan Law 13 C. W. N. 160 

L . Armenian widow, right of 

to dower — Aci XXIX of 1S39 — Widow of 
Armenian — English law of inhe'itance The widow 
of an Armenian, married before the Dower Act 
V • t » ’ ...» i-ads 

an 
Aser 
the 

English law' of dower having been recognized in 
this country amongst Europeans and Armenians 
as a branch of the law of inheritance. Per Qabtb, 
C.J. — Estates which have been held by British 
eubjects under tho name of free-hold estates of 
inheritance are, in all essential respects, the same 
estates which have been held in England under 
the same name Ssreies v. Peossunno Motes 
Dossee . . . . 1. L B. e Calc. 784 

8 C. L. R. 76 


2. Mahomedan Law — Wtdov 

Remission effective wilAout oceeptnnee hy the heirs 
of kusband^iloney spent for the benefit of another — 
Obligaiion to repay. According to Mahomedan 
Law a dower is a debt and its remission by n widow 
without acceptance by the heirs of tho husband 
IS eSective. It ia not in every case m nhich a 
loanhasbcnefitedby the money of another, that an 
obligation to repay that money arises. Ram Tiikvl 
S%ngh V. Bisstswar Loll Sahoo, L. R 2 I. A. 131, 
and AuflSon Steamship Company v. London 
Asaurance,U900] A. C S, J5, referred to. Jyanx 
Beoasi V. Umray Beoam (1908) 

I.L.R S 2 Bom. 6 12 

DOWL FEHBIST. 


5f« REGiSTR-aiiON Act. 1877, s 18 

I. L. B. 8 Calc. 323 
1 C. L. B. 828 


DRAINAGE ACT. 

See Bengal Drainaoe .\ct. 
DRAINAGE CHARGES. 


recovery of— 

See Benoil Dbaisaue Act, .vs 42. 44. 

11 C. W. N. 57 
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dhawback. 

nnviTH\ MiTinptL \cT. 

I. li B. 17 Bom 304 

DRAWEB'S niGHT OF ACTION. 

Hiix or I'lcnA^op 

1. Ii. B, 30 Calc. 291 

DRUGS. 

■S'i< HoiinA^ .\BVAr.i Vn \ «>r 

SA. 3 IP) AM) Til 

I. L R. 27 Bom. 061 

DUFFADAB, ARREST BY. 

S<t BcsotT rnoM Liwrri « 

I. L. R. 30 Calc. 301 

DUMBNESS. 

.y/e OiJVJNAL 1 V<xj:iji«i: I'liDr. ah 310, 
311 (1872. s ISO) 7N W. 131 

10 W. R, C. n, 37 
22 W n. C. R. 36. 72 
I. E R. 27 Calc. 368 
4 C. W. N. 421 

litt E<iTorrci,--EaToppr.t, nv ('osocrr 

B Ii. R. 18 Calc. 341 
Sit Hindu Law — Isheiutanac— Divest- 
txo or, Exciusjov mow, a>d For- 
PmURB.OF, IvncniTAXCB — UCAPNESS 
AND BCUBXESA 

Su Hindu I-aw — Stridiun— U cscRir- 
TIOX AND l)e\OLCnON OP Stridbak. 

1. 1*. R. 18 Calc. 827 

Set PiRnts— DuAPiun- to ape. 

2 N. W. 414 

DUNLOP’S PROCLAMATION. 

See FoaMT Act, s^. 75 and 70 

I. L. B. 18 Bom. 070 
I. L. R. 23 Bom. 618 

DURESS. 

Set CosTBACT — A lteratio.n op Con- 
TRACra— ALTEBAtlOJf BY TltC CoURT. 

L L. R. 8 Mad. 304 
See Will — C oBSxBUcnox. 

I. L. R. 20 Calc. 16 

1. smt to Bet aside deed — £«• 

iejraiton of advanietfje aeerutng to jHatnUff under 
deed. Where one seeks to set aside a deed on 
account of duress, and such duress does not amount 
to personal duress, hut merely to pressure by threats 
as of injury to property, the plaintiil must offer to 
restore any benefit accruing to him under the deed. 
GUTHBIE V. ABUL MaZAFFEB 

7B.L.B. 630: ISW.R.P.O. 60 
14 Moo. I. A. 63 

2. Contract made under threat 

-of criminal offence. In a suit to enforce per- 
formance of a contract, where defendant pleads that 
the contract was executed under compulsion and 
intimidation, it is not sufficient for him to prove that 
It was executed from fear of a criminal complaint, 
as that m^ht have hcen a righteous fear, and.not 


DURESS— ro»t/. 

•imply a Nalily frir impo-'-l *)n him. in ordrr to 
liw doing that which he wruiM not oi his own free 
will have done. KoMCl.ANATn Sri.N r. IltnAREE 
Kant Kor . . . 11 W. R. 314 

3. Avoldanco of contract — Im- 

ftrteoHmenl .\n agent empIoArd l>y tlio plaintiff to 
\iorclia»" timl>cr for him la the Siamese territory, 


eharg«<I with slcalmg, at a price much beyond its 
aatur. Hitt, tbit the pl.aintiff might repn'liato the 
contract as ohtainwl umlcr diirc««. In England 
the mere fact of imprisonment is not deemed 
•ufTicicnt to avoid an agreement mido by one who 
IS in lawful custody umler (he regular process of ft 
Omirt of eom;)ctent jurisdiction whero no undue 
ftdranUgft is taken of the situation of the party 
making the agrremenL Hut in a country in which 
there is no sctllesl system of law or pnx^nre 
and where the Judge is invested! with arbitrary 


4. Bolt to Bet aside agreement 

made under threat of criminal prosecution 
for which there was no foundatioo— 
of tuiL Tbe plaintiff, under threat of a criminal 


tion tor me vuarge tuaue uy me ueiuuuduu lu a 
suit to set aside the agreement : Ildd, that the 
plaintiff was entitled to maintain the suiL PuDi- 
sniBV Kjijsnxxs r KAOAurALLY Kdnhunni 

Kimur 7 Mod. 878 

6. Assent to, and validity of, 

mutation of names in the CoUectorate 
record of rights — NortA-irart ProwncM Land 
llevetiueAeHXIf'ofl873],as 94,97- Thequestion 
was, according to the judgment of the High Court, 
whether a change of names in the CoUectorate 
record-of-i^hta represented a bond fide transfer 
by the plaintiff or whether there was a mere assent 
by her to a paper transaction, relating to the 
ownerahip of a share in a village, in giving which 
assent she had not acted freely, but under undue 
influence. Keversing the decision of the High Court 
which was that the plaintiff had assented to tbe 
proceedings under intunidatiou, their Lordships held 
that on the evidence no intimidation had been 

^ ...X 41..* . _.•» * > 


I. L. R. U All. 398 
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SnZtESS — tondd. 

8. Award made on consent 

given under duress — Settinrj asidt nvard. An 


DUTIES — condd 

but for the alienation, the;’ would be paid. IJeld. 
a^o, that toda^ffaras hacj does not come within,. 


1 Bom. 173 

7. Common assembly — Damage 

done to jjro-perti/. Coercion to form a member of a 
common assembly by the members oE w hieh damage 
has been done to property, or coercion to bear a 
part jn the damage, is no excuse from responsibility 
m a civil suit for compensation Gakfsh Sikoh w 
Ram Raja 

S B. D B. P. C. 44 : 12 W. B. P. C. 38 
DUTIES. 

liability of Government to— 

Ste SIadras City Mumcipap Act, s. 341. 

I. L. B. 25 Mad. 457 

of Collectors and Settlement 

Ofilcers— 

5f« BEorLATiu> Ml OF 182’, s. 9 

I. Ii. R. 31 All 247 

1. — . Levy of duties —lluq — .-iff XIX 

o/ 1H4 (Ltiy of Uaqs, Bomhcty), .4fl A'.Y of 1859 
(Tovn Duhea, bomlau) — Aholilion of duhei and 
haqi Held, (TrcKST. J, diaunhenle], that all 
tcrro duties, taxes, and ceases of eNer> kind on 
trades or professions (and not merely such of 
them as were then levied h\ Gorernment) were 
abolished by Act XIX uf 184i, and that a privilege 
enjo; til by a private person to levy certain foes on 


levviiucs uuivuiiiu iioiii luai suuilc, acamiu jiouj 
the d.Ati when the said Act came into opciationi 


the Legislature m 1844 appears, from the language 
used by it in Act XIX, and from the recital in Act 
X\T of tliat jear, to bare been the import on salt 
living about to be increa<ied, that, instead of leaving 
haqs 'uch as this to be abolj-<hed at difforcnt tunes 
undir the Ait of 183D. they were then to be entire); 
aljolinhisl Nasarvanji PrsTAAJi A Deputy 

(■'•WMI'III.INH. I.r CltSTOAIS 

2 Bom. 80 . 2nd Ed 75 

Toda garaa hag — Ahrnahoti 

of W/ -Jlomh,n, icj Vll of IiC3, s« 27, 32 Held. 
j"*hunb'Mn(i of proof on the part of (lOvcmmint 


•'UIlATt' IIeIBESS OF KtJV.lBBIA 

2 Bom. 253 ; 2nd EA 239 

Amount edUeded, 

-payment of—Onvs probandi. Held, that what- 


tativea it the haq is a pcrjietual one . lYIiero Gov- 


. . , . j xioUi. *u G ou 

DWELLINa-HOUSE, 

See Hikdp I-aw'— Family Dwellino- 

HOUSE 

lands appurtenant to— . 

See Rent, Suit foe >2 W. E, Act X, 9 
3 B. L. B, A. O. 65 
3 B. L. B. Ap. 133 
See REnisTBAA OF Hion Court — Sale 
by Reoistrab . 5 0. 698 

father’s right to 4ieot son ftrom— 

See Hi>nu Law— S siF-ACQuistTiOir. 

I. L. B. 83 Calc. 1118 

DWTBAGAMAN. 

See iliKDC Law— Gift 

13 C. vr. N. 094 

DYING DECLARATION. 

See EnDENCK — C rimisal Cases — D rijro 
Deciaeation 


1. Admissibility of A dymg de- 

claration recorded in the ab'^ence of the accused, and 
by a Magistrate other than the inquiring magistrate, 
13 not admissible until it IS proved bj the recordmg 
officer PA^C^u Das t Ewperob (1907) 

I, L. E. 34 Calc. 608 


2. AdmiatHiltly of 

petition o/complainl and e-ianttnation of com/Iainant 
!» onfA «* dying declaration~Iiecord and mode of 
troof of awh ttatemenU~Evidenee Act (/ of 1872), 
s 32 d (J), and Ol—Cuminal Procedure Code {Act 
I’ of 189'i).». 200~Afiau!C br/ several but fatal bloio 
itf eonte one of them—Liabilil’/ of each 
“enal Code {Act XLV of ISVO). ai 31, 3.G. A 
wtition of complaint and the eiamin'ition of tho 
omplainant on oath under e- 200 of the Criminal 
Vocedure Code arc admisuble as dying declarations 
mdera. 3& cL (1), of the Evirlenco Act, anriare not, 

. «i..h „.n«*^ru r..nnipn.l llV ISW tO bc rCdllCCd tO. 



( ) 


DlGlSsT OF CASK.S. 


{ 3*,I2 ) 


DVOfO rECLAnATION-<vfl<-W. 

th-^form of * «lnciimpnt nithin «- 01 of tho Kri'lrncr 
Act ro »• to rjchi'lr jnrolc rrnIrfK-o of Ihcif Ictm* 
The ft*tcfnrnt« i»rlmn«i1iV in m'lmrc. «hcn in«»lp 
in the «t>»enrc of the i« the iiriil »tttemrnt 

of the ilcet-d'cil. *n<I not the rcof'nl of it . an'l pncli 
oral ftatemrnt tnii't t>e pnnf«l Ih^i^r^on who 
rcronfeii jt nr hear<l it ina'Ie /Imfn** \ 

*fin. I L 12 S Cnlf ill. an'l A'twy Hmj^rnr r 
MalhurnThnUr.r.v.W S folJoHnl Where 
reirrsl accu*of |>or*on« atnirh the «Ieoea*e«l retrral 
ii'omt. one of which onfx wa« fatal, ami it not 
foiimi who atnirk the fatal l>h>H . thti, that, 
in the cimim*tanee«, it c«iii!'l n«it t<e aan! that thoeo 
who lill not »tlike the fatal blow eontemplaleil the 
lAclihood of aiirh » blow Ifrin; at ruck b\ the othera 
in prosecution of th’’ common object, ati'l that they 
weremll pnity iin-ler k 32‘>. and not iiniler «. 3t>2. of 
the Penal («wle i!oi-r.tn»a N*A'uari»na r K'lrt* 
Ron (IW*! I. L. n. 30 Calc. 669 


E 

EASEMENT. 

.*>»« \LTrrMT|lCl'UllM 

I. L. R. 64 Calc. 61 
Are CTiMiML Pti'HEovPC C*>nr. ti. H» 
13 C. V7. N. 860 
Sff Kisembvts .\ct(X op 18W). 

Ace iNJPMTIyN — S pccuc. Ctats— O b* 
aTBtCT/OS OB IvjfRV TO ItlOim Of 
IV'irERTt 

Are JlT.tsDKTIO> or CtttL t'oCBT — 
Prit atv, iv\.isrov or. 

I. L. R. 16 Mad. 163 
A«LaM)tORO a^I)TE^A^T 

9 C, W. N. 850 
Ao>Li<l>sl . I. Li. R. 10 Mad. 280 
A»« LnuTATi<j> .Act, 1877, s. 20 {1871, 
e 27) 

istf Madras Dbtrict MirMcirauriES 
Act . . E L. R, 29 Mad. 639 

Ae« JlAtioJiEDAr Law — PBE- esimos. 

L Ii. R. 31 AIL 619 
Ace Om's of Proof — Easement. 

E E. R. 11 Calc. 52 
' 2 C. L. B. 555 

16 W. E, 83 
21 W. B. 140 
Ste Pee-e-iiftion . E E LL 28 AIL 127 
.5ee Prescription — Easemfst' 

See Rioiitof WA\. 

See Right to Use op AV'ateb. 

See Right op Suit — Ccstosiabv Rights. 

E Ii. E. 6 AIL 497 
E E. E. 23 Bom, 666 

S'e P.iGHT op Suit— Easements. 


EA8EMENT_f n/f 

See Ric.iit or .si it lajiri t'* Haj.ii. 
wrrT or pRorrRTi 

E E. n 10 AIL 153 
See Rmht or Mtt -OnsTRcmov t<* 
Pi'Rijf IlH.mvAi I L. R, 1 AIL 667 
See TniNArm or Pnormri .t<T. 1SS2. 

■«.'*» . , I, L. R, 31 AIL 012 

See L'srr. 

dispute concerning— 

Set Po.s<ir.H<<toN, orntR or friMivu. 
CofRT AS Td— D lsrtTFa ih To RIOUT 
or WAT, WATrn, rrr. 

L - Kumkl right in South 

Canara— /'rti'mea/e At! (!' p/ /tt-’). e. / 5 ~ 
I'MtAtion, r\ijhl lo Tlie ktiniki ncht nf Inml 
liohlera in .‘^uth Canira ia not an ravmcnt, hut a 
fight eierciAcd oier Uorirnmcnt iin'te by permia. 
PMin of {Jovernment, ami it iloea not entitip the 
landholder to a decree for i«a-«w«it)n. Xioappa 
r.SvBBA . . . E !«. E. 10 Mad. 304 

— Proflt* h prendre— /Toermfntt 

vlfl fits.’). *. Cri'minnf Proffrf«rf Code (/5S2), 
#. NT^LimiMion Ael (/I'D, a. g. The term 


3 • ' BspUed graut^Faffinfnf upon 

the eetxranee c} a heritage by >U otener into Itco or 
more feirh-~Conlinvovi and apparent nuemenf— 
Jti'yht of tny^Limitation Act (.TP of 7177), t. 
iC- Implication of a grant of ea«enaent upon the 
acvcrance of a tenement may extend to a ‘‘ way,” 
but tiiat H BO only whore there has been some per- 
manence in the adaptation of the tenement from 
which eontimiity could be inferrerk Charu Siir~ 
nolar Dolovri CAundrp Thakoor, /. L. It. S 
Ca/e i?5S, distinguished. Rasi X.vbus Shaha t. 
Kamal.a Kanta SiiAn.1 . I It. E. 28 Calc. 311 


4. Eight ofway— v^e of 

dram — ilorlejage of part of a house — Easement 
Oitr the other part granted to the mortgagee h\j the 
mortgageJeed — Au!>K7i/ent sal’ of parts of the 
hwse to different oicners — Sale of mortgaged part 

eubjret to the mortgage paid off hj purcheiser 

rurehastr's right to easement — License — Grant of 
right of vag in a mortgage of pari of propertg of 
mortgagor — Reservation by mortgagor of similar 
right in respect of other propertg not mortgaged hj 
him— Vendor and purchaser— Sale of land suhieet 
to a mortgage giving a right of tray. T, the owner 
of a bouse, mortgaged the ea«t portion of it to 
il in 1878. The mortgage-deed gave to the mort- 
gagee t he use of a certain priiy situated in another 
part of the house and the right of way to it 
through a certain bol or passage V Bubsequently 
Bofd the whole house to C, and O m 18S0 mort- 
gaged the western part of it to B, who got a de- 
cree, and m execution the part mortgaged to him 





( 3'I1 ) 


Dki»T or CA-SLs. 


( .V,t2 ) 


DVINO DECLAnATION-ronfR 

t hi' form nf m il"nim<’nt nithin «. 01 of thr lltKlmrr 
Acl K) HI to pxrlii'lr ptrtiJc pt I'fprii'p of thrir |prfn« 
Thp Ft*trmpnt« •iJmi**ihV in p» p. whpn »n«»lp 
in ihp nWnpp of t|,p •'Tii'p'!. i* flip '»r»J »f»tpmpnl 
fcf ihp iin’l not thp rrvi'ril of it , Ani) pnrh 

or»l pfutpmrnt nnot lip imiip*! fn th" f^-rpiin who 
rrcorilpil It or hpunl It mmfp f.miirttt \ 
rfin. / /. /’ ^ Cnte 'ill. *n<l Ai"7 Vntjfmr r 
JI/flMwrn r;,nUr. r II .Y followp.1 WhPtr 
M'\rra1 «cpu«p«I j*pr«on« »tnirL tlip <Ippp«*p» 1 pptrr»l 
I)'n«T, one of which nnU ««» f*ml. i»n>l it wn* not 
found who »tnipk the fstxl li'ow : Ihli, that, 
tn thp piff iim*liinpp«. it could not lip PAid lh«t lho*p 
wlio dM not rttikp the £*t<l blow ennf pmpUtcil the 
Iiichhoo<I of mich a blow iK-inj rtnich h\ the othm 
m jiroulculinn of th<- <-omtnon ohjcct. «nd thit thejr 
wcrofcll piiltj under k. 32'1. und not undent 302. of 
the Pcnil (VuIp (JofrtiM^ NAMisrnrn r. l-'irr* 
Ron (IDO^) . . I. L. R. 30 Cale. 660 


E 

EASEMENT. 

<''»< .NLTCRN \Tn t (.'L.MM 

I. Ii. R. 34 Cale. 61 

See C'ri'ii>AL PnocEpiTE Coot-, s 147 
13 C. W. N. 860 
&'» Etin'ievn .\ct(Xop 18S2). 

Am Ivjc.vctio.n — S reciAL Ctsttr— On* 
‘•TntCTiov OR TO ftioim or 

Pp.orERT\ 

Aff JCRiaOKTIOX OF Ctvit, CoCBT— 
PpitACt, iNVistox nr. 

I. L. R. 18 Mad. 163 
Ar< L4^PLnRD AVD Teva>t. 

9 C. W. N. 856 
A«rL(CL\st. . 1. 1). R. 16 Mad. 260 
Are Li'iitaTiox Act, 1877, s. 2C (1871. 
8. 27) 

Are ?IaDRAS DiSTBICT MCMtirAIJTICS 

Act . . E L. R. 80 Mad. 639 

Ar«MAUo>tEDA> Law — Pbe.emftjok. 

L L, R. 31 AIL 619 

Are Om's or Pr.oor — E asement. 

, I. L. R. 11 Calc. 62 

' 2 C. L. K. 555 

16 -W. R. 83 
21 W. B. 140 
Are PcE-EJiPTiov . 1. 1. R. 28 AIL 127 
•See PTEScnmios — EASESirKTs. 

See Right op wav. 

See Rioitr to Use or Water. 

See Riort op Sctt — Customary Rights. 

I. li. R 0 AIL 497 
I. Ii. R. 23 Bom. 666 


EASEMENT-^ n/f 

Am Pu.iir or Siir f\jt rt to Exin. 
vrvT or Pnorri'71 

L I*. R. 10 AIL 163 

.**rr Ktollt Op Al IT f)li«TmrT(OV To 

PiMtr Hn.mvu I L. R. 1 All 667 
.w Tmxxrrn or Pnorrm \.t 1ss2 

*« 61 . I. L R, 31 All. 012 

•w L’xrr 

disputo concerning— 

•W piv>«r>iio\, ornrn or f'lniiNu. 
totr.T Ai n» — DiurtTri tx to limur 
nrwiv, WATPR. rrr. 

L Kumkl right In South 

Canara— /.'nirmrB/* .Ir/ (I n/ /ts.'). /. / 5 — 
PooM'ion, to. Tlic ktiniLi ri"ht of Irtnd 

liotdim in South (’nnira h nnt ar nm-nirnt. hut a 
njlit PXPTCwl imr (lotrrnmrnt «a«tP hv perraN- 
pHin of Ootrrnmpnt, and it ilnci not rntiflc the 
landholder to a drertv fur [’O'<«c«4ion. Ntoirri 
r.SvnBt . . I. L. R. 10 Mad. 304 

2. Profits ft prendre— /:o»r>/irHt» 

Aet (tSS'J), *. Crfmi'nn/ J’roeeilurt Cvie (l^S'J), 
• 747— LimiM/jon .let (/.V77), ». .7. Thp term 


IlALWtY . , , L L R. 23 Calc. 66 

3 Implied grant— rffjemrnfwpon 

Iht tetrranee of a Arn/n^e Ay if» oiener into Im or 
more port*— CenfinveuT ona apparent eiuemenf— 
Jtight of tt«y — Lmilalion Act (.YP o/ iS77), t. 
•JG. Implication of a grant of eawment upon the 
severance of a tenement may extend to a '* vay,” 
but that it so only uhere there has been some {ler- 
manence in the adaptation of the tenement from 
winch eontmuity could be inferred CWu Sur- 
nolor V. Dolouri Chunder Thakoor, / L, It. 8 
Cale. distmguishcd. Ram N.vr.viv Shaiia t. 
Kamaua Kavta Shaila . I. Ii. E. 20 Calc. 311 

4. Right of way— to v^e of 

dratn — Mortgage of part of n hovae — Easement 
oier lie ^ier part granted to the mortgagee b'j f/*e 
mortgage-deed — 5’a6»eyHcnl «af» of parts of the 
home to diBerent ouners — Sale of mortgaged part 

subject to the mortgage jxnd Itj purchaser 

Turehmer's ny?it to easement—License—Grant of 
right of troy tn a mortgage of part of jjTopertg of 
mortgagor — Reserx-ation h>j mortgagor of similar 
nght in respect of other propertg nof mortgaged h,, 
him~\endar and purchaser—Sale of land eu/jirct 
to « wortynye giving a right of uoy. V. the otvner 
mV * the cast portion of it to 


R, who |R>t 
»tg*ged 


Are RiCHT op Suit — EaSemests. 


gaged the western 
cree, and in exec. 
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DIGEST OP CASES 


( 35H ) 


EASEMENT— cjn/i. 

(i. &, the west) was sold in 1885, and the 
defendant became the purchaser. In 18S7, O eold 
the east part to the plaintiff, ^7ho paid off the mort- 
gage to M, and obtained J/V endorsement of Fo- 
ment on hia deed of conveyance The plaintiff 
subsequently sued to restrain the defendant from 
interfering with his use of the passage and of the 
privy. The defendant alleged that both were 
comprised m the property purchased by him at 
the Court sale in 1885, and that the right given 
by the mortgage of 1878 was merely a license to 
the mortgagee, and not an easement Reid, that 


in 1885 was subject to the eastment acquired by M 
{the mortgagee), and the plamtiff had purchased the 
mortgagee’s interest in the house, which mcluded 
her right by way of easement The plaintiff was 
therefore entitlea to the use of the privy and the 


nave Uie use ui me uraiu lur p^uumg ivaier as ib uas 
continued from old tunes.” Udd, that these words 
dlould be understood as intended to reserve to 0 
(the morfg^or), in respect of tbo port of the bouse 
cot included in the mortgage, a right to use the 


the use of the drain The plaintiff purchased a part 
of the house which the vendor had previously 


BASEMENT— con/d. 

to the plamtiff, and shortly afterwards the defend- 


had made an absolute sale to J/ of his portion of the 
chok, expressly reciting that he had reserved no 
interest m the chok, it would, in the circumstances 



thcchok. Held.tdso, thatthecase wasnotgoverne I 
by a. 13, cl (e), of the Easements Acts (V of 1SS2 
which was not extended to the Bombay Presidency 
till Act VIII of 1891 was passed. Cbctnilsl 
Msschahau r AlaxiSHxxsxB ATsranasi 

1. E. E. 18 Bom. 616 

6. . — Eight and air— Portff/oa of a 

fotai famSi/ home — Effect of parhlton iy a consent 
decree where the decree iou not reeervt any right 
to the vee of light and atr-^JmpUed grant of ease- 
meni vpon seoerjoee of Unmeni. Oo partition 
of a family dwelling house by a consent decree, 
tbo plaintiff claimed a r^ht to the passage of light 
and air necessary for the enjoyment of his share 


mortgage, and Jlf signed a receipt for the mortgage- 
money endorsed on the conveyance. Held, that the 


6. EasementB of necessity — Light 

tijidaiT — ,3<tiefonc« of tenements by grantor — Im- 
plied reservation of easement — Derogation of grant — 
Jtfsavation of easements of necessity — Injunction — 
hnstmenu Aet (p of 1SS2), e. 13— Act VIII of 2891. 

owner of a certain bouse beUod 
nhtch Has a courtyard or chok half of which be- 
longcO to bun and the other half to one 31 (the 
e father), who owned a house close by, 
inooi tberw rooms of IPs house abutted upon 
nis portion of the chok, and had two doors opemog 
*8ni. ir sold (fnlfr aha) bu 
half of the chok to 31. The conveyance contained 
no reservatwn of any rights over the chok. IT, 
b4v«gd,ffd,alfl75-70.h«widow.; sold his boose 




■ r 

Deei V. KaueVsiar Haldxr 

I. E, E. 26 Calc. 516 

7 , EaBement hy custom— ITafer 

rights— Landlord and tenant. The plaintiffs were 
lessees from a zamindar of bis entire zamindari, and 


across the stream when it was low, and this had tne 
-tt-.i .r j _ .4 ... .!> 4t.. 4.. ;..in f>>n irrigation 
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DIGEST OP CASES. 


( 3510 ) 


£ ASdtIENT— (On Ui- 

ct»toniiiiy c*«(ni(nt a*.»<Tt(d 1»T the 
KM not unrt-Mon»bl(, nnd cnforoMble hr them 
*pimi«tthelc^»((nof the t»min'l»r. Onnr. IUma** 
Cnrm . . • . I. K. 18 AXad. 330 

8. IlU;htof ontry on land In 

order to repair— and P^rrifnl oimrf*> 
nghtt and liahitili’rt of — KattmtnU Ari (I* of 
ISSS.) $ 21, ai. (a)— 7?'i.7t«y« Atl (IX cf 1S90), 
«. 122. The n*}ns]rS'ir Spinning *n»l Wenring 
Cotnpnnj' had a mill on one fMc of the Itombajr. 
BiircU and Central India Itailivay lino and a gio* 
ning factory on the other. To bring « ater from tho 
mill to the facton’, a pi]>e had been laid Ixneaf li the 
railway line, and brick re^rvotra at each able to 
preserre the proper level of the water. Serranta 


entry upon a railway. It was prove*! that the ro- 
paira were neeeaaarj*. I/<td, reveraing tho convic* 
tions and aenteneea, that, aa the pipca and reservoir 
belonged to the Spinning and Weaving Company 
and u ere kept in rcjuiirs by them, they, as ownera of 
the dominant tenement, had a right to enter on the 
premises of the Railway Company, the ownere of 
tho servient tenement, to effect any necessary ro* 
pairs, and that the eot^ in question, being m tho 
exercise of a right, could not bo called unlawful. 
QTZSSf.EuPiiESS r. VaJOtau 

I. la B. 22 Som. 625 

9. Bight to discharge emoko 

over a neighbour's land— fosements Aet (V 
of 1S82), I. 2S, et (rf>— ilc^uisi/ion of right 6y pre^ 
eenpiion. A right to discharge smoke over ad> 


EASEMENT— eonfd. 

of tho nature of j^ofl* d irtndre. StnrnnABii r. 
JarawaXT . * I. D. B. 23 Bom. 397 

IE - — ■ Wator'CCurso— Tltporion own. 

<f*r righU o/— »fi/risdic/*on of mnmlntd/ir Tho 
law as to riparian ownera is thosamo in Indi.s as 
in England, and is stAto*! in illus. (A) of s. 7 of 
the Easements Aet (V' of 1893). Each proprietor 
liaa A right to a reasonabto use of tho water as it 
|vta*oa his land, but, in the absence of some spccisi 



NiRArait IIaRI Devai. r. KrsnAv SmvnAM Detal 
I. L. B. 23 Bom. 606 

12. Tenant— furrmeni, right of— 

ITArlArr a tenant haeing permanent mterett on the 
land could ocipiire sucA n'^At in other land of hit 
Ittior — Otal (olu^or, A tenant of land, even if 
having a “ ~ ‘L-s.-j 

cannot a' * 

other lant 
/. A. It. i 
I C. IT. 

CnAKBRB’ ' 

18. Water— riwimrnis Aet (V of 

J8S2), "• 7* IT—Xight to raite ertit hvtl of eaUngula 
of tanl—Submertion of lande thtrAy— Right of 
otener of neh lands to proieet them from eubmergenee. 
The defendants, being the holders of land situated 
bdotv a tank, had, ior a period of over twenty 
years, by means of a dam, raised the calingula 


NAaaTAS 

' "1 17 Bight 


I. D. B. 22 Bom. 831 
^of growing rice 


proved a prescriptive right of using certain land 


from being submerged. Naeayaita Redci v. 
Venkata CHAStAit (1900) I. Ij. B. 24 MiuL 202 

14 Bight to cornica—Joniroi 

by, after 12 years' enjoyment. When z.' js&i. 


piauLeu, anu mac sucu a rignt, so attacbed to 
plaintiff’s land, was not a license, but an easement 
VOL. ir. 


lor more man Li years. -r. 

Amrahlal Btehardas, I.L.E.Z 2>vtL. .3TX, 
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UASEMENT — eonld. 


easement— confrf. 


to and foUoned. Rathinavelu Mcdauar r. 
Kolandavelu PnxAi (1006) 1. h. B. 29 Mad. 611 
15. . . , Bight of irrigation— r<Me- 

menU Act {V of ISS2), s. 13 — Purchaat of land by 
Oovernment al sale for arrears of revenue — Attess- 
menl of raiyals tn occu[’tition. In 1840, certain 
villagcj, forming part o! a zamindari, were 
brought to sate by Government for arrears of 
revenue, and bought by Government. The wet 
lands in these villages were irrigated by a tank 
in another village, Mhieh also formed part of 
the zamtndari, but ivas not include<l in the sale. 
The jKimintiar had himself occupied the wet lands 
prior to tho sale, and continued his occupation 
thereafter, as a rnu/ni under Government. At a 
date prior to 1860, the zamindar sold his interest in 
the land, and, at the settlement which took place 
in that year, his vendee was assessed with a con* 
Bolidated wet rate on it. In 18C9, the Head Assist- 
ant Collector directed that tho samindar should be 
credited, yearly, with the difference between the 
consolidated wet rate and the dry rate. In doing 
this ho acted w ithout tho authority of Government. 
In 1804, the Board of Revenue directed that no 
portion of the assessment should bo crc<Utcd to the 
zamtndnr, who now sued for a declaration of his 
right, and for the amount since collected. lUld, 
that the meluiram tight in tho villages passeil. by 
the sale, to the Government, who ivero entitled by 
easement, to have the lands irrizatc<l from the then 
existing source of irrigation, ana to levy wet assess- 
ment on them Also, that the action oi the Settlo- 
ment Department fn assessing the consolidated wet 
rate nas right, and that plaintiff was not cnliUeil 
to the difference between the wet and drv assess- 
ment Held, also, that tho action of the Head 
Assistant Collector was beyond tho scope of his 
authority, and not binding on the Government, who 
had neither authorized nor ratified it. SiiRSNAtn 
Veskata Papayya Raw v. Secretaby of State 
porIkdia (1902) . . I.Ii- K. 28 Mad. 51 


16. - LaiemenU Act ( V 

of 1882), s. 13 (e)—-Grantof village as tnam — Right 
to water for tmyalioa— Area under xcet eidlitation 
at time of grant subsequently increased— Claim by 
tnamdar for proportionate increase of water for irriga- 
tion. In 1859 a village ivith land comprising 339 
acres was granted by Government, as inam, to 
plaintiff. At tho time of tho grant, 106 09 
acres were under wet cultivation, the 
remainder being poramboke, prior minor inaws 
and land under dry cultivation. The area of 
land under wet cultivation was subsequently 
increased, and plaintiff claimed to be entitled 
to water for the irrigation of this increased 
area without paying assessment thereon, and, in 
1870, the Collector of the district pcrimtted that 
increase. Plaintiff had now been assessed in re- 
spect of the increased area, and brought this suit 
for a declaration of his right and for a refund of 
the money paid by him under protest Held, 
that plaintiff was entitled, under a. 13 {«) of the 
Easements Act, to irrigate 106 09 acres, and no 


more. Also, that -the action of the Collector in 
1870 wa< unauthorized and had not been subse- 
quently rnliffcd by Government, and was not bind- 
ing on Government. Chidambara Raot. Secre- 
tary OF State for Isoia (1902) 

E Ii. R. 28 Mad. 88 

17, . - Customary right 

— Use of water and water.eonne — iZi;iarian rights 
—Irrigation — Continuous uee — /nferru/jfioTi— [/«- 
vea«on/i!if« rights— Huiranee, An easement which is 
not a customary right need not be reasonable. An 
easement may be establnhwl of tho right to cause 


statutory period, during seasons of drought, when it 
could be taken advantage of. Cooper v. Rarbar, 
Z Taunt. 99 ; Wluilleii v. Lancashire and Yorkshire 
Railway Company, L R. 13 Q B. D. 131; and 
Rylands v. Flctthtr, 3 II. L 330, distmguished. 
Uollins V. Verney, L. B. 13 Q. B. D. 30!, doubted. 
BODTO 51c»DAl,t'. M4U4 TSIardai.(1903) 

I. Ii. B. SO Calc 1077 


18. . 


- Ownership of soil— Da- 


eroaehmtnl by prolnision of learns— Mandatom 
in)unetion. Plaintiff's beams overhung dcfcodant’s 
sod and defendant erected a bmlding, which over- 
hung those beams. A question having arisen 
as to whether tho beams gave the plaintiff 
a right to the column of air above them: Held, 
that the defendant, being tho owner of tho soil, 
was entitled pri'md /nci'e to all above it and the 
diminution in his rights by reason of the beams did 
not extem! beyond the protrusion of the beams 
thero«clvcs Ravcrod Shamh v. .Addtteabrai 
SlmivBUAX (1904) . . 1. 1«. B. 28 Bom. 428 

19. User of water— JIodMo/ draw 

tng water at different times — Land in occupation 
of tenant. The user for 20 years of tho water 
of a tank drawn for irrigating an adjacent 
land, gives the owner of the land a right of 
easement, although the modes of drawing the 
water were different within that period, and the 
owner of the land has a right to sue, even if 
the land be in tho occupation of his tenant. 
Hollini V. rerney. L. R 13 Q B. 304. distingui- 
shed Krista Das Chowdky v. 

PasjA(1904) . . - 8 C. W. N. 158 

20. Bain- water — Prescriptive nght 

for passing surplus rain-water — Deff.ned channel _ In 
order to give the owner of land a prescnptiTO right 
for passing the surplus rain-water ofhB j 
another person’s land, it must be proved that the 
water passed through a defined channel and not 
in varioas directions through the servient te ement. 

Ebmv 

(1904) . . . • » o. w.xii. 

21. Right of way— Dser as of 

Tight — Onus — Limitation Act (XV of 1877), s. 26. 
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EASEMENT— 

In » »uit to a ncht of the po- 

prictj of tho Ensh'h rule that the pro««tnI'tMn 
from u^rr should Ik* that il h of rJcM, mu»t 
<lrprn<l upon th** rircum«t*n<'rK not only of each 
part>cul*r c*«e, hut »l*o of each partKular coun- 
try, rrcani I'cm^ hm! to the haliitK of the people 
of that country. It nouM not l*c richllotiraw 
here the Mmc inference from u«er that tiouM 
be proper and legitimate in a c*»e ari'inc in 
EnpMnd, Under *. i*'- of the limitation Act the 
onua H upon the pUmtiff to it’i'C that the u«cf 
araa aa of right. Kiion* Hix r .‘^iMiKn Tataoni** 

(1001) 8 C. W, N. 350 

22. Bight of paaturago— limit* 

alion A(t (-Vr cf }St7) — c/ jn-'luragi orft 
landlord'* land*, rf-iimof by Unant — Knjo^mrnt from 
time tmmrmonal frotfd — /Vomni/tion cj Iryal ortyin 
not in yro»» — Landlord'* right to ch/Iii^c 
and tmprore land* not afftetrd — .IpiLcation of 
cfoctrinr* of Kngli*k laie in India — CWluotorr — 
Indigo tonetrn — Znniindar* — land* — /Verre, 
form of The plaintifl<. re->idrnt cultuatorr of 
nllagcK liclonging to the dcfrn<Unt«. the pco- 
prictom of an indigo concern, chimcj a right of 
free pasturage over the un«te lands of the 
Tillages, and the Suhonimatc Judge made a 
decree in aeeordaneo with the fin'ling of the two 
lower Courts that the plamtifla had enioycil the 
right mthout interruption from time immemorial. 
The High Court, in aceond appeal, differing as to 
the nature of the right and the clvtractcr in which 
it uas claimed, set aside the decree and made an 
order of remand for the caso to be decided in ac* 
cordance uith their remarks. On appeal the Judi* 


their successors m title from ciiltiiating or exe- 
cuting jmproTcmcnts upon their uasto lands, so 
long as Bufiicicnt pasturage was left for the plaintiffs. 
Hild (sgreeing with the judgment of tbo High 


EASEMENT— ceaf f 

24, Bight of prlTac 7 — Hrf'nd- 

nnt rud elloirrd to ffirr him*'lf incrrmof faeL 
litif* for orrrloohng jlainti^'* unana. IltlJ, 
that (he fact (hat the plaintiffs’ renana house 
might Ik* to some extent orerlookcsl by persons 
standing on the roof of the defendants' hon«e 
was no jiisfiffcation for the cicfonriants opening 
fresh doom or nimlons jn tli'* wall of their upper 
storey looking towanls the plaintiffs’ hou«e, 
wberehy the plaintiffs’ hou«e might bo over- 
tooled siithnut the person inspecting it being 
visible to the occupants of that house. Golal 
Pramd v Iladho, I. L. II. JO All. JJ?. rcfcTTcil 
to. Annri. lUiniiv r ItiiinwAK DssflOO") 

I. L. B. 20 AIL 682 


25. Bight to unobstructed 

vlcvF of shop llt/d, (hat no action niJJ J;o 
fop the removal of erections in front of a shop 
merely on tho ground that such erections obstruct 
the view which pa«sers-by formerly had of the 
shop Smith T. Guyr, JJ It, J. Ch. Sli, and Putt 
T. Imfirttal G'l* Company, L. H. 2 Ch. JSS, 
followc*! Gori Nstii p. JIcsxo (1900) 

I. L. B. 2D AIL 22 


20 . — Pormanont right of occu- 

pation 08 tonant— T’rnnnf— Easrmen/a Act (!' 
of IS32). *• CO — Landlord and tenant— Occu- 
pation of building iite in abadi— Erection of per- 
manent buiUing—Suit far ejeetment. ITie de- 
fendants were found on tho evidence to bo 
tcnants.at-will of tho plaintiff of land in tbo abadj, 
tho land having boon allotted to their ancestors 
on condition of their rendering service as Mtwarls. 
‘Iho defendants had ceased to perform the duties 
of patwaru, but 'ItiU occupiM the land, and 
had built houses tbereon of a permanent charac- 
■ ■ ■ ■ , ■ ’ to cj’cct the 

, imutdar'a title, 

• Aeni Pam v. 

. • ' ' ' ' 10, applied, and 

that there was no such conduct on the part of 
tbo zamindar as would j'ustify the infcrcnco that 
she bad contracted that the right of tenancy under 


23. 


Light and air — Obsiruetion — 


injunction was gianted, where it was found that 
a wall built by tho defendant on his own land 
would, having regard to its proximity to plaintiffs* 
godown, cause such substantial privation of light 
and impede the flow of air to such an extent as 
would prev ent tho plaintiffs from carryii^ on (here- 
Intheirjute-business as beneficiallyas before. ColU 
V. ffonie and Colonial Stores {1004] A C. 179, 
followed. AsDEESOX f. Haedct Roy Chajuria 
(1905) I- .. . 9C. W.N.643 

VOL, n. 


A, li. x{, Ae> All. 0t>2 

27. Ancient lights, obstruc. 

tioa * ’ *' ■ ‘ ■ 

— Decree " ■ 

An obs 
to anui 
Where 

formerly cauie lu me piaiuiiu s buuciing, was 
taken away by the defendant’s new building, 
it is no defence that the amount of the reflected 

6 T 2 
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EASEMENT— conrfJ. 

light, which now cornea to the plaintiO'i* premises, 
is sufficient for the ordinary u«cr thereof. ^Vhere 
there has been such a substantial dimunition 
of light as to amount to a nuisance, eeidence 
that the plaintifi’s office has more light left than 
many other ofiices in Calcutta or that (he light 
commg to the plaintiff’s premises is sufiieiRt fra- 
business purposes, or that the plaintiff could by 
making internal alterations improve the light 
coming thereto, is not relevant Cof/a v Home 
and Colontal Sloret, Limiled, [iSOi} A C. 179, 
followed. Inasmuch as the plaintiff was shown the 
plans of the proposed new building in May 1907 


remedy would be a decree for damages and not a 
mandatory injunction to demolish the defendant’s 
new building. Anath Nath Den r Gaistack 
(1008) . . . I. L. B. 86 Calc. 661 

28. I Ancient lights— 

Injunction to restrain defendant from interfering 
u-tfA ancienf lights — Quia timet action, necessary 
ingredients for. There are at least two neees.sary 
ingredients for a quia tmel action There must. 


followed Oakoabai v. PtmsnoTAM (1907) 

I. Ii. B. S2 Bom. 146 

29. Beleaee of easement — A'on- 


the meaning of s 276 of the Code, hlexe non-user 
13 not an implied release of an easement KmsrO' 
hhone Mitter v. Naihjaeam Dassee (1908) 

I. Ii. H. 86 Calc, 889 
s.c. 12 C. W N, 909 
80. Musical festival. No ease- 

ment to hold something m the nature of » musi- 
cal festival on a plot of ground can properly exist. 
Mohini Mohan AnurKAEV v. Kashinate Rot 
Chowdhrt (1909) . I, Ii. R. 30 Calc. 016 

easements act (V OP 1882). 

See Easejust. 

, Sre Peesceiption — Easements. 


EASEMENTS ACT (V OP 1882)— <onfi. 
8.4. 

A’m Custom , I. L. B. 16 Aa 178 
I. L. B. 17 All. 8T 

1. ^ Eight to discharge water — 

Transfer of Projierty Act (IV of 1SS2), s. 54—Docu~ 
ment creating nn easement — Tlegislraiion — Transfer 
of otenership— Right to discharge xcater. Held, that 
an agreement by which the owner of a house under- 
took to permit the owner of an adjoining house,, 
when he built a second storev, sihich was in con- 
templation to discharge ram water and also water 
used foe Andy iiouschold purposes on to the pre- 
mises of the former, was a grant of an casement 
within the meaning of a. 4 of tho Easement Act, 
1882, and did not require registration, not being 
A tran«fer of ownership as contemplated by s, 
61 of the Transfer of IVopcrti Act, 1882. Krishna 
V. Rayappa Shanhhaga, 4 Slad. II. C. Rep. 9S, 
referred to. BnaowAy Sarai p. NASsneaB Sabai 
(l£K») . . . . I. L. B. 31 AIL 612 

2. Bight of privacy — Smt Ly 

occupier of house Not only the owner, but the- 
lessee or other person m lawful possession of 
prerobes may maintain an action if bis right of 
privacy is interfered with. Gokal Prasad v. Radho, 

I. L. R. 10 AU. 25S, referred to. Kubdait p. 
BiPin OrA^^) (JOOO) . I. Ir. B. 29 AIL 04 

3. Bight to take water — Right 

to tale water through another's land tchen sold by 

Government ■ — u 

person’s land 

such water is i 

Easement Act . ' 

water was not taken for several years, because 
GoTcrnroent refused to sell or because there was no 
water lo the source of irrigation. Tibuvenhata- 
chab r Desihaciuh (1D03) I. Xa B, SI Mad. 532 

BS. 6, 7 and 17. 

See Rianr or Way I. L. B. IB All. 270' 
See Bight to use of Water. 

E E. H. 11 Mad. 16 


B. 7, ills, (a) and (i) — Right of pro- 

prietor on higher leitl under s, 7, \ll {«), not 
in easemeid and does not interfere uith the right of 
Fou^ proprietor to build on hts own land under 
r 7, ttt (a) — Dislri't J/unici/wfities .4cl (Madras 
AclIVo/ISSd). ss4B (f). (6). 4 B (5), (&). 
~S9peree"ion of a mumctpal body under s u-a 
I) (6) only a svtpension — No notice under s ^61 
vovired lehen the suit is only for injuMtxon. 
Che “ Bupcrsession ” of a Municipal Counci. under 
1 4-B (2) (6) of Madras Act IV of 1884 is only a 
lusnension of such body for a limited period and 
luch 8uperaes3ion is different froin ™ ° 

•ffect oi a 'dissolution under s 4-B (1) (a) 

“ reconstitution ” of such a Council under s i-B 
3) (6) is tho revival of the old coiporation and not 
l4 ckation of a fiesh one. and aU the rights and 
lahihties of the superseded Council will devolve on 
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XASEMENTS ACT {V OP 1882)— 
8. 7— 

t)ie Council po rocon*litul«\n8h<Tigl»tfa\w»N^'Ot. 
The noti'o requiml by •. 211 of the District Sloni* 
ciprilitiM Act n not n<vc««rT when thoiuit |8 for 
»n injunction Tlie right oJ the owner of higher 
Und under *. 7, illustration (i), of the Eaaementa 
Act, «■«., that the water naturally rising In, or 
falling on, «uch land, ahall l>e alloweil hy the owner 
of^adjacent lower land to run naturally thereto 
ia not a right in the nature of an easement and la 
iubject to the right of the owner of aueh lower land 
to bud’i thereon under a. 7, illustration (<i), of (he 
Act. The owner of the lower land cannot complain 
of the of such water sa an iniury, but he la 

not bound to beep ojien such waa* and may obatraict 
It by suitable erections on his land. ^mifA r. 
Kfnritl, 7 C, n 5lS, refemal to. a*. 

FUtrhfr, L. R, 3 //. L 33S, rcferrtsl to Maiia- 
jiiHoraDYaYv UavoaciiAnian r. MOMiciraL 
COOClLOrKCWBaKOSAM (IfOU 

E E. IL 23 Mad. 630 

8. 7 (2) (a) and a. 7, IIL (A). 

Ste “ Water " . I. L. B. 33 Mad. 141 

e. 7, UL (J}— Riparian ownor— 

^freom— 17«u/ruef— /7(7A< h «« and eoncMme 
valtr teilAauf fnaUriat injury to olAer ttle ovnert. 
"With rerpect to riparian owner* the law Is that 


flow of the water and theenjoyment of it subject to 


owner has the nght to use and consume water for 
irrigating the land abutting on a natural stream, 
provided that he does not thereby cause matcnal 
injury to other Iiko owners. Di 5IUB r NAEavAK 
<1905) .... I. E. R 29 Bom. 367 

Bs. 7 and 17. 

See Easesiebt . E E. B. 24 Mad. 202 
6.13. 

See Easestest I. L. R. 26 Mad. 61, 60 

s.lS, cIb (e), (f) — EaBementofne* 

ceSBlty— yo eatemenl on tAe ground of cottwiMcnct, 
irAen there ie other means of aecest~Evidence Act 
(J of 1872), «. 92 — Oral contemporaneous agreement 
cannot he set vp to add to a icritlen contract. 
Held, that if A has a means of access to hb pro> 
perty without going over B'b land, A cannot claim 
a right of way over A’s land on the ground that 
it b the most convenient means of access The 
law under s. 13, cL (e) of the Easements Act b 
the same asthelawmEngland. Wutslery. Sharpe, 
t. L. R. 15 AR. 270, 281, followed Eevbai 


EASEMEITTS ACT (V OF 1882)— confJ. 

— 8. 13— eotie/d. 

T. Damofor /sAtsirdA*, /. L. R. 10 Rom. SS2, 
SS9, not followol. The MunieiprJitg of the Cil’/ 
of Poona V. Vaman Rajaram Oholap, I, L. R. 
19 Rom. 797, not foIIowesL To sustain a claim 
under a 13, cl. (/) of the Easements Act, the 
easement claimcsl must bo apparent and conti. 
nnoua A contract in writing cannot be added to 
by a contemporaneous oral agreement. KnisaxA- 
tuRAzn r. IIarrajo (1005). 

I. E. B. 28 Mad.[495 

^'bs. 16/‘28 (c)— Eight and air — 

Pre^cripliee right to Ught nad ai > — Infringement of 
right— .■tclaal damage. Where a plaintiff b claim- 
ing relief upon the ground that bb prescriptive 
right to the p-tasage of light and air to a cer- 
tain window has been interfered with, it b enough 
to show that the tight has in fact been interfered 
srith The plaintiQ b not obliged to go further 
and show that he has sufTerw actual damage 
thereby. Collt v. Home and Cdonuil Stores, lA., 
{1904) A. C. 170, and Kine v. Jolly. [lOOS) 1 
Ch. 4S0, not appIieiL Nandlishor BaJgovan r. 
Dhaguhhai Prani’alahhdas, I. L. R. 8 Rom. 95, 
referred to Kpnsi Lal r Kcxpak Bi8I (1907) 
I. L. R. 29 AIL 671 


8. 18. 

CcsTUM . I. L. B. 16 All. 178 
I. L. R. 17 All. 87 

8. 23. 

Ste PiiESCftirnos— E asemevts— L taat 

stcD .Vtft . I. E. R. 26 Bom. 374 

B. 28, el. (o) — ^BhyBlcal comfort — 

Dtsturbance of ensements — Cleaning of disturbance 
— /n;unetiPn to prevent disturbance — Light and 
Air — Substantial damage The Indian Easements 
Act b not merely proscriptive ; it defines the law 


mg during the whole of the prescriptive period irres- 
pective of the purpose for which it has been used. 
Per CuRiAU — la any case I see no reason for 
withholding from ‘ disturbance ’ its legal sense of an 
lUegU obstruction, and, for the purpose of Chapter 
IV, that only can (in my opinion) bean illegal 
obatruction, foe which, if done, a suit would he. 
Therefore, I hold that for an injunction there must 
be a threat of something more than mere obs- 


but it IS sufficiently exact when applied as a 



( 3525 ) 


DIGEST OF CASES. 


( 3520 ) 
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ECCLESIASTICAL TEUST— coney. 


8. 28 — coneW 

test to a given state of things to allow _tho 
ordinary reasonable man to arrive at a practical 
determination. A man's physical comfort m 
relation to the access of light and air to hia house 
at any particular time depends upon tho con. 
ditions tnen actually obtaining, regardless of how 
these conditions came into being or A\hen they may 
cease, it is a present fact uninfluenced by past his. 
tory or future fate. Tlicrefore, for the purpose of 


83 . 62, 60. 

See License . I. L. E. 10 Mad. 280 
I.L.E.23 Bom. 397 

6 . 00 .' 

5««Evsement . I. L. R. 20 AIL 052 
ijeeLvNDLor.D and Tenant. 

I. L. E, 29 AIL 133 

1 . — — s. 60 (b)— Thatched house— 
Lieenst — Fetoeafion — irorl of permanent cAoroc/er. 
A lac^eJia thatched house maybe “a work of a 
permanent character" uithinthc meaning of a. CO 
Ih) of the Indian Easements Act, 18S2, although 
the thatch of the house is renewed from time to 
time li'i'nfer r. Broluell, S Ea$l 30S, toUmi 
to. NASiB-rt-ZAMAN liuAN t’. Azrst.CLi.An flOOO) 

[1. L. B. 28 AU. 741 

2. — Transfer of non-transfor. 
able holding— fjVerwrnt— A6an<fc«m<«f—^ofe. 
OnosB, C llTiere a tenant of a non-trans- 
ferable holding sold his bolding s Held, in a suit 
by the landlord for recovery of possession from 
the transferee, that if the transaction ofeale wag 
not meant to be an operative one, the title to the 
property still continued nith the tenant. That 
the true question >ias whether there was ao abso. 
lute abandonment of the holding by the tenant 
such as would entitle the landlord to treat the 
purchaser as a trespasser If the defendant was 
boldmg possession on behalf of tho tenant bo could 
not bo evicted Mathur Mandal v. Ganoa 
CnARAN Gope Ghose (1900) 

I. L.B. S3 Caic.1219 
8.C. 10 O. W. N. 1033 


88 . 00 , 01 . 

iSee Waste Land . I. L, B. 8A1L09 
EAST INDIA COMPANY. 

See Secbetahy of State 

I. L. R. 28 Bom. 314 


service under — 

See Dosiicilz . I. L, B. 4 Calc. 108 
ECCLESIASTICAL TRUST. 

— — ■ ®’ight of ofEciating priest to 

church property — of pertnanenl weiim. 


bent.^ A person temporarily officiating as priest has 
oo right or title to tho property of tho church in 
which ho officiates. Tho permanent incumbent, 
and that portion of the community which remains 
attached to his ministrations, might perhaps claim 
the restoration of a portion of the property shared 
by trustees. Fernandez r. Fernandez. 

2 Ind. Jur. O. S. 12 
EDUCATION, EXPENSES OF— 

See IIixDD Law — Joint Fajiily — Na- 
tdre or, AND Interest IN, Property- 
Acquired Property. 

I. L. B. 1 Mad. 25 
0 Bom. A. C. 64 
2 Mad. 66 
X L. B. 6 Bom. 225 
X L. E. 4 Mad. 330 

EJECTMENT. 


See Aora Tenancy Act (II or 1001), ss. 

50,67,80 . . X L. B, 28 AIL 610 
Set Benoal Tenanci' Act. s. 60. 

10 C. W. N. 930 
Set Benoal Te.nancv Act. b 85 

13 O. ■W. N. 183 
Set Bengal Tevanct Act. s. 171. 

18 C W. N. 07 
See Central Pboiisces Tenancy Act 
(XI or 1803) . I. L. B. 36 Calc. 470 
5<«CiriLPHOCEOCRE Code, 1882, fl 463. 

X L. B. 83 Calc. 1084 


See Ejectuent, Suit roR. 

See Fobfeiture . I, L. B. 35 Calc. 807 
5fe Hindu Law . 10 C. W. N. 765 

5ee Landlord and Tenant. 

XL. B. 33 Calc. 339, 459, 63L 
10 O. W N. 719 
I. L. R. 86 Calc. 927 
13 C. W. N. 148, 635, 949 
iSee Landlord and Tenant — 

Nature op Tenancy 5 C. W. N. 840 
See Landlord and Tenant Act {VII op 
1869, B. C.), s. 62 IS C. W. N. 1O0O 


Set Limitation Act, 1877, Sch. II. Art. 
U4 — Adverse Possession. 

X L. B. 28 Bom. 442 


See Madras Rtot Recovery Act, s 10. 

I. L. B. 25 Mad. 813 

5ee Mortoaoe— C oNSTBuenoN^ 

L. E. SO I- -4. 54 


S„ OccUTA^oy ^ ^ 

See EEarSTRATiON X L. E. 33 Calc. 602 
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EJI:CTME^*T-«wfM. 

Sf' TIu^«rrn or Xo\.TR*^'rrim»tJC 
Uoi.p:>o . IOC. W,K. 1033 

order for— 

Stt l5?0L\cxcT > E Ii. E, 30 Calc. 480 
L EatoiTpol-*Di*rv/« I'tifftn nW 

xrrdee* — Ktddtnct Act (/ of I^'S), *i. ItS, 1/C, 
l/r. A, wbo hs'l purchuM^I from .V, fTO«cht« 
suit •?ain*t ZJ for rjcctrarnt, »llrping that 1/wm* 
in WTonpful po«*p*.«ion of hU Und. .t admiltwl 
that X had rold the Mme jiroprrty 
to 17, but contended .that II m the mukhtcar of 
J had ohtainol poraeaaioh fr^ndulently and by 
endue influence, fl. alleged that h" jwrehaaed 
the property from .V pre\ioti«Iv ignormntof the 
fact that she had no title, and that in reality /’ 
vraa the true onner. Subsequently D |iorrha.*c»l 
from I\ A contcndeil that, earn it A had no j 
title, 17, by rcB'on of harinc ohtaine«l pmv^^ion | 
from X, n'aa c«toppr<l from allcRin!; that A had no j 
title. JJfId, that -V hsvinff no title, the conrey. 
anee to A ""aa inralid, and the rule of cMopw’ 
only cxisteil • ’ — .,i .-i.. 

the title oft] * • I 

J Ch. HO. . ' 

eulshcd. Paijne v. jont$, ij t.'i u.c/.rueMco to ' 
WooDBOnr, J.—X had no title, and therefore /> 
tree not ertoppe*! fromraumc that defence. DoIiom 
V. Ptisgtrald, [1597] ICh HO.t c on<»p/x»*l(/597| 

S Oft. 5C, distinguwhed. C/orle v. Adtt. 2 App. \ 
Cat, 423. O’ferftotif v. Sfto*mnfef, i Harb ISO. 
Avfrall V. n’(i»on, 3 Itill 5/5, and Paynt r. Jonu. i 
IS Eq. 320, referred to. It is not aufTicient for 17 
to establish that the aale to A was roidabto at the 
option of the a endor : ho must show that it was 
absolutely Toid Zaia Aehal r. 17o;a Kdxim, L 17 , 
32 I. A 103. referred to Rpp CnaxD Ciioan i. I 
SARS'ESWAECllAXDBACllASDaAflOOfl) I 

1. 1* R. 33 Calc. 015 
B.C. 10 C. -W. IT. 747 I 

2. - — Immoral traneactionB — Ceii- 

(roct Act {IX of 1S72), a. 23 If a plaintiff cannot | 
make out his case, except through an immoral 

‘ . 1,-4 

Bam 

1 u. It. bzi xlUiu. 581 
EJECTMENT, SUIT FOB. 

See AcqciESCE>CE . 7B. IiB,152 

10 B. It. B. Ap. 5 
I Ii. B. 25 Calc. 896 
I. Ii. B. 21 AIL 400 : L. K. 26 1. A. 58 
I. L. B. 27 Calc. 570 ; 4 O. W. N. 210 
EE.B.14A1L 362 
See Bo'oai. Rest Act, 1869, s. 62. j 

See Besoal Tesascy Act, s. 155. l 

L Ij. B. 80 Calc. 1063 
See CnACKiDABt CnAKR.tir Lasds. 

L L. E. 31 Calc. 703 I 


EJECTMENT, SUIT FOIl— eonfl. 

See Ooumourae^ 

CoNsmeerjoY, etc, or Drsne nr 
CoitmoMiiE . 7 C. W. N. 168 
CoMrr.oMiiE or Srm rsnrn Cmi. 
rr.orr.DcnE Code 7 C, W. N. 00 
See Co.aiiAnER5--.Scm nr Co-siiarers 
WITH nr-arrcTTo the Joist RnopEntY 
— KrrrTwrvT. 

•7fe Drcncc — CosaTRCcnov or Decrfe — 
ErrcTMEVT. 

See DrcTEE — F orm or Decree — Eiect- 
MEYT. 

See Esectmbvt. 

3ee JcRiapicTlov or Civil, Cocrt— Rent 
A*CD Ueveyce Sem — N ortii-Westery 
I’ noviYCEs . I. L. B. 23 All. 380 
See Landlord axdITfvast. 

0 C. W. N. 141, 370, 460 
I, Ii. B. 82 Calc. 41. 61 
I. L. K. 34 Calc, 002 ; L. E. 34 I, A. 160 
See Landlord and Tesayt. 

EJEfTMEYT . I. L B. 32 Calc. 61 
roiirEiTCBE— D cyial op Title. 

I. L. B. 28 Calc. 135 
6 0. W. If. 676 
Natcre or TrvAYrv 

I L. B. 28 Calc. 788 
Tbassfed ry Tex ant. 

6 O. W. If. 018 
See Lba«c . I. L. B. 82 Calc. 648 
Set Oscs or Proop— Laydwrd ayd 
Teyast . . 7C. W.N. 734 

See P ARTIES — Parties to Suits — Beya'!I« 
DAR . I. L B. 25 Calc. 08, 874 
3 C. -W. N. 12, 20 
I. Ii. B. 18 All. 69 
3ee Parties — Parties to Suits— Eject- 
SlEYT, SUITS FOR. 

I. Ii. B. 21 Bom. 829 
1. Ii. B. 20 Mad. 375 
See pRESiDEYCv Sjiall Cause Courts 
Act . I. Ii. B. 31 Bom. 269 

See Res Judicata — Cosipetent Court — 
Rbveyue Coubes. 

I. L. B. SO Calc. 339 
See Sale for Arrears of Revxnde. 

1. Ii. E. 31 Calc. 725 
See Small Cause Court, Presidevcy 
Towns — Jurisdiction — Recovery op 
Immoveable Pbopebty. 

I. It. B. 6 Bom. 295 
I. Ii. B. 10 Bom. 80 
I. Ii, B. 17 Mad. 218 
See Trusts . . 8C. \7. N. 918 


See Rules jude under Acts— Benoal 
Te-yancy Act . I. Iu E. 28 Calc. 690 
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EJECTMENT, SUIT FOE— fonW. 

1. Title, proof ot—Nteessily for 

topTovetnptriort'lli- In a euit for eject- 
ment the plaintid must make out t, title superior to 
that of the defendant before he can obtain & decree. 
JIOHESH Cm7^-DER liAHOOBt P. SUMBDOO CnCS- 
DER Roy CHownnRT . . 2 Hay 303 

2. A’«ejj«/y /or jiaint- 

iff to prove superior title. In a case of ejectment 
(even though the dispute be merely aa to vhich 
of the tm> parties the land belongs) the piaintUI 
must succetKi by the strength of hia title only, and 
not by the sveaknessof the defence. ScTTO ScR’S 
Ghosal c. Dhoite KnisTSo Smcaa . Z W. R 88 

Cinn.TjrB Mosee CHowDiraiix r. Raj Kisoore 
Shaha I ... . 6 

See Bhoobek JIobuk Muimii v. Rasn Bebabee 
Pal 16W, B.84 

SnAii Nabact c. Couet of Wabds 

20 W. R, 197 

8 . - - yeeesiily for plAtnt. 

iff to prove nperior title. It is essential that 
a claimaBt, seeking to oust a party m possession 
of an estate, should establish bis own right to the 
estate, and not rely upon the failure of the title im- 
peached. A decree of the Sudder Court held that, 
^though the title set up by the plaintiff was wholly 
bad, yet that a party defendant with nhom the 

S labtiS bad, by a deed of compromise, agreed to 
iride the estate, bad shown his title, and on that 
ground decreed possession against the other defend- 
ant Such decree rerersed by the ftivy Council 
on appeal, as the effect of the decree woulabe(i) to 
defeat the defendant’s possessory title without 
ginnghim an opportunity of contestmg the title 
of the party by whom he is turned out of 
possession, and (ii) as it was a rioiation of legal 
principles which protect possession and of the 
substantial principles of justice which regulate 
the joinder of parties and union of titles to sue 
ioonesuit. JowalaBussii r. DnaBrsi Sixcn 

10 Moo. I. A. 611 

4. Proof of title of 

vendor uhtre plaintiff is a pureJuncr. In a suit 
for ej'ectment, strict proof of title must be adduced 
by a plaintiff. It is not auffieiest for him to prove 
that the deed under which he claims was duly exe- 
cuted , he must be put to proof of the title of his 
vendor. Peeshad iloiTBA r. IrenA 3 Iotxe 

24 W. E. 337 

Tieet V Keisto Mohto Bose. Horexpbo v. 
Akbab Au . . . Ii. E. 1 1, A, 70 

iSbiI for posses- 
sion of ehuT land — Onus prdbandi. Where a party 
another in possession of chur land 
which the plaintifi claims as a part of a mehal pur- 
chased bv him fiTiTn .t •. t. i_ *•.. 


the land w lae prop»^ of the defendant ; because. 


EJECTMENT, SUIT FOR— 

unless it is proved to be the property of the plaintiff, 
the latter is not entitled to turn out the former. 
SHOBXOuorEB V. Watsos & Ox 

20 W.E.P. C.2U 
affirming dccuion of High Court in Watsos & Co. r. 
SnoBxouoYEE , *5^ , 0 "W’.I^E. 269 

0.*7 ^•^reaent right to possession 

— Suit hy recerfioner against tndoie for potifjsi’on. 
A plaintiff who has not a present right to posses, 
sion cannot sue to eject. Where therefore plaint- 
iffs, divided members of the family of defendant’s 
husband, sned the defendant, a widow, for possession 


2 Mad- 386 

RAAtax Aioui. c StTBBAX Assatt alitsf ScBsa- 
aiAiiATAJi Axxavi ... 2 Mad. 399 

7. Ejectment suit by owner of 

"inter ©sse it-rmitii**— Landlord and tenant — 
Tenant remaining la occupo/ioa after pasting a 
ratinama~~Efftct of the raiinama. The first and 
second defendants u ere sub-tenants of the third de- 
fendant. who had certain land which was part of the 
mam village of D. Id 1853 the third defendant ese- 

.1 % ■ .< . < II .. ... -L -h ha 


bnttheiandbelongstotbemamdar. I harenotitle 
over It, and the inamdar can give it for cultivation 
to any one he pleasea” Shortly after the date of 
this rasiDsma, the mamdar gave the land to the 
plaintiff, who now sned to obtain it from the defend- 
ants, nho had remained in possession. Held, that 
the plamtiff was eotitled to sue m ejectment, al- 
though be had not been put in possession of the land. 
Bqctia Dnoxor v. AaiBO I. D. E. 13 Bom. 294 

8 Eight to possession — Uinda 

mortgige * — iToni of possession — Sufficient jwriM- 
sion to maintain suit. In order that a Hindu mort- 


Krisxajt Narayah V GoBEim Bbasrar 

9 Bom. 275 

a e-v onn Cn eaf nside BSle 


esta of one iS.'where defendant claimed under a de^ 
of sale from the same S, and the lo^r Appellate 
Oonrt found that plaint^ had been in wssession, 
and had been forcibly ejected by the defendant : 
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UJECTMENT, SUIT FOIl— 

J7fM, thut dcfcn only title ton ihetcht tfltq* 
to Mt a*ide the mIo in execution under wh*ch plaint* 
Ifl held po«vrs«iQn, *nil thst Ihii title del not »r»tl 
him to eject pUintilT without a decree fir»t ob- 
tained. lir^osnEE DncR Dost r. Ilnrow-ix D«im 

24 W. lU 117 

10. , . ■ — Fttlluro to proTO tlUo— PiX- 

ttitfon hy d'fenAanU uerfff void I* mort- 

c»ge<l to the plaint i(T hx hou»e and certain undithled 
land in which II ami others. Hindu eo-partenera. 
hsdarhare. It bought the infere*t of // in the land 
at a Court sale, and let it to 11 an-l I*, who, failing to 
p.ay rent, were #ue<l l»y It, who got a decree for poa- 
scMion. Tliia decree ^eas tranaferred for execution 
to the Collector, who roM the land and rateable 
distributed the proeee<l«, except to I’ who decline*! 
to tale the amount tendcre*] aa his share. In a suit 
against I’ and the purchaser* under R'* decree lo 
recover his mortgage-deht by a *stc of the property 
mortgaged to him, the procee<lings of the Collector 
were held to be without jurisdiction, and the plaint- 
iil was entitled to ignore them, and assert his claim 
under the mortgage. lltU, that the defendants, 
being in actual poasesaion,— albeit through a axle 
under a void decree,— could not bo oust^ in the 
present suit, and were entitled to say that the 
plaintiff had not proved his title to sell the en«ific 
lands mortgaged. Xarsyxx NAaARKaR r Vitno 
jASRosi . . . L L. R. 8 Bom. 539 

11. Right to eject mortgogee of 

ralyat with right of occupancy. The sons of a 
umindar, uhosezamtodari estate ls held on mort- 
gage by a third party, are not justified m ousting the 
laotlgigce of a raiyat having a right of occupin^. 
KnostULES e. Bcljeet . . 2 Agra 79 

12. Demand of poBseeBion— 

Procttdxn^i vndtr Crtminal Procedure Code, » S30 
Proceedings in a Criminal Court, under s. 530 of 
the Code of Criminal Procedure, are not a suiScioDt 
demand of poasessionfortbe purposeof msintaming 
an ej'octment suit, Ram Rottoi MomdCi. r. Netbo 
Kally Dassee . . I. Ii. R. 4 Calc. 339 

13. Fraudulent transfer of pro- 

— Rejtndant not tnpossMsioa. In» suitfor 

possession by parties claiming as mortgagors 


found to be barred against tha acconrl defendants, 
that no decree could rightly be given against tbe 
first defendants, though they might have been 
guilty of breach of trust against the plaintiff and 
be liable in a suit properly framed for the purpose, 
as they were in no sens© in possession- Akeesa 
Begum v. Doobdakaii Khakum . 10 "W. R. 44 

14. Mortgage— Briemption, Decree 

/c-r. If a suit is brought in ej'ectment, and the de- 
fendant proves that he holds a mortgage, a decree 


EJECTMENT, STHT FOR— eontf. 

for redemption cannot bo made without bi* consent. 

CnARPO r. Komdi . . I. Ii. R. 0 Mad. 199 

16 MiBstatomont of araa of 

land— rrrcise definition by other dereriplion. In 
asmt for ejectment a mere misstatement of thoarca 
of the Lsnd sought to bo recovered ought not to bo 
rrgaidcd as anything more than a “falso demonstra- 
tion.*' If the iptco Is precisely defined by other 
description, the atatement of its measurement in 
square j'anls may bo treated as surplusage and of 
no consequence. V'laJlTASDSS MsoilAvnAS c. 3 Ia- 
nouzD Au Khar . . I. li. R. 6 Bom. 208 

10. Obligation of plalntUT to 

accept compenaatloa. The Court will not oblige 
the plaintiff in a suit in the nature of an action of 
ejectment to accept compensation. SoiuB/l Nasab- 
vasJi Dpxdas r. Justices or the Peace roB 
CittopBosiday . . . 12 Bom. 250 


17. - Intorvonor- /isur. poicer of 

Judje lo try Where, in a suit brought by a zamio- 
dar to ejecta raiyat, a person intervenes claiming to 



18. Ejectment for non.perform- 

anco of eervicos- Bale e/ rent where smi'ee ts 
eommulei Where a plaintiff sues for the ejectment 
of tho defendant on tbe ground that tbe latter has 
failed to render certain stipulated service, and the 


which tho service ought to bo commuted. Balik- 
dubNabair V Kalla Messoo Koos 

18 W. R 340 

19. Bight to bring ej'ectment 

suit — lyuifij/Msee while lenor I* out of poseee- 
*ton A lessee is entitled to maintain a suit for 


20. Suit by second mortgagee 

to eject first mortgagee in possession — Right 
of occupancy, tranefer of — Suit for poeaualon hy 
one wrong doer agaimt another — Ftret and eeconi 
mortgagee of occupancy holding. Where an occu- 


being Avrong-doers, inasmuch as both mortgages 
were illegal, the defendants who were in possession 
had a right as against the plaintiffs to retain posses- 
eioa. Usup Khab v. Sabtak 

I.Ii.R.13 All. 403 
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EJECTMENT, SUIT rOH-conJJ. 

21. Sale by mortgagor of parta 

of the mortgaged property— iuit jor »nh ^ 
mortgagee withovl jotnwg the vendee»-~Stib»tjuenl 
auxt to eject mortgagor's vendees — Cause oj action 
— Right oj tfUiJ. A mortgagor, who had giTen 
a sizoplo mortgage oTcr certain land, fold foaie oi 
the mortgaged ]>roperty. The mortgagee, after 


▼endecs of the mortgagor Held, that the suit 
would not he, inasmuch aa the plaintiO (mori* 
gagee) had at its commencement no title to present 
possession of that particular portion of the mort* 

f aged propeity as ugamat anyone HatkiO Lst- 
tsan V. Gocind Rai . I. L. R, 10 AIL Ml 

22. _ — Suit for ejectment by one 

auction-purchaaer against the other— Prior 
and aaftseguent morigogts — Ztortgaged properly 
sold tviee ta execution of decrees in suits tn neh 
of irhieh the other mortgagee veis not a part^-^ 
Form of decree. S mortgaged a ioase, first toil 
and aub8e(^uently to Jf and 0, Jf and 0 brought 


EJECTMENT, SUIT EOR-contd. 

Case remanded to try (1) whether the plaintiffs 
would hare been entitled hut for the confiscation ; 
and (hi whether 'he occupiers had aequired any 
rights by long possession. Cnotrnn&i Makdtti. 
HosaiVf. Lalta I’xaisiuD (jo'll) 

I. E. E. 24 AU. 1 
B c. L. R. 28 I. A. 109 

24. Ca\ue of action. — Campen~ 

salion—Transfer of Properly Act (I V of 2882), 
s. 51 — Estoppel — Etiiience Act (I oj 1872), 
s. IIS. A brought a suit against B and others 
for ejectment, making the landlord a defend* 
aot to tho suit, on the aUcgation that he (A), 
having obtamed a lease of the land from the 
landlord, took possession, but subsequently was 
forcibly dispossessed by the defendants (second 
party) in coUusion with the landfoixl. The defence 
of the defendants (second party) mainly was that 
tho suit WAS bad for uulttfariousness, inasmuch as 
they were severally m possession of definite and 


eujcrauie atuouiH ui uiuiu) m 


plaintiti'a suit must be dismisseu : aim siiai ■» hu.> 
not competent to the Court to grant a decree fo 
favour of the plaintiff conditioned on the failure cf 
the defendant to redeem the mortgage upon which 
the plaintiff's title was ultimately rosed. Hargu 
Lai Singh v. Cohind Rai, 1. L. R- 19 All. S41, 
followed and explained. Mahan Lal v. BnaowAW 
Das . . . . I. L R. 21 All. 235 

23. XkUrW of Oudb.— fl« grant— 

Conslruclton — Ambiguity — “ Occupants ” In » suit 
to eject the defendant from the occupation 
of certain shops in a bninr, wHth. after its 
confiscation, had been entered in the Nazul 
Register under the erroneous impression that 
it was previoudy the propertv of the King of 


llguis, bllOUIU UOl beuistuiui^ iitlU, lunl> n.A 
tme constniction of this direction, it was not s grant 
right to the Occupiers The inqui^ 


persons m possession may seek to justify the wrong- 
ful detention of what is his. Wiat the plaintiff is 
•• •• -■ s- *v- rv.,«cp»,ioa oihis 

.11 persons 
hat right 

are coueeiuea iii ina «.au,o u. ....... ..ad ought 

accordingly to bo made parties to the suit Jshan 
Chunder Hazra v Ramesuar 2Iondol, I. L R 2t 
Gale 531, teferted to. Hdd, also, that, as it was not 
shown that the plaintiff knew that the defendants 
weie spending money upon, the improvement of the 
land and were doing so m the belief that they had a 
good title, while he stood by and allowed them 
proceed with these eApendiinies, the plaintiff was 
entitled to get a decree for ejectment without m- 
deiuoifying the defendants for their outtav- Caie- 
dor T. Lewis, I 7. & 0. 427. and TTilmott 
Barber, L. R. 25 Ch D 96, icfetted to Retd. 
fiirtKpr that, even assuming that 
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EJECTMENT, STJIT FOR— 

25. Partial ejectment— Joial 

t$tale — CO'tharcr Inndlord, rijht* ef — Stmee 

tenvrt — Fair and tpiilatU rtnl — Ftnjal Ttnanry 
Aci (17// cl 2SS5) l\*hprr tminU wrns 
onginslly let into po^wsonof Und by all the 
cO'Sharen in a tamindan, a co.abanr I%ndlonl 
ifl not romx'ctcnt to obtain a partial rjccttnmt 
of the tenanta to Ihp oxtrnt of bin abarr, unlc«a < 
the tenancy ha< been determinetl by all the co* 
shareia. /{vlod^ur Stn x. Gooro Dari Roy, SO ir. 
n. J2C ; Radha Pro»ad Jl'niri v. /Tfix/. I. L li. 7 
Calc, 414; and A'nmaf A'wmnri Chov^hutant x. 
/Timn CAnndra /?oy, 2 C. 11’. .V. 22S, tlistinpuialied. 
Serrddr ; In the ca«e of a aen lec tenure created 
by all the co-aharert m a Mmindan. not go* 
Tcmed by the proTi«iona of the Kengal Tenancy ' 
Act, a eo'sharer JindlordM not competent to rue the 
tenants fo! fair and eijui table rent pajable in respect 
of hi« ihi ' ‘ ‘ " 

formed. 

HAS (100! 

20. — Ejectment of undor-ralyat 

— Det</i/ i« euin^ — “Uo/diny ofer,” pmumption 
orert Ar^Btnyal Iwney A'i iVIll cf tSSS), 

•. O, After the expiry of A « ritten base, a mcfo 
delay m the institution of a suit by th« le<sor 
for ejectment of the less<e without notice to 
q^oit, 13 no rcaaoa for dismissal of the emt oo 
tae ground that the leasee vas allowed to ' hold 
oTCf. ’ liiTiy Ii.il. Gir f. Kamiii Bibi (1J)07) 

L L. R. 34 Calc. 396 

27. - Res judicata— Ajra Tenancy 

Act {Local 11 of 1901), t l99-^utl for eject- 
mtnt tn Reienue Court— -Onmeion on part of 
defendant to plead title tn htmeelf In a suit 
for ejectment under Act No II of 1901, the 
defendants did not plead their own titio to 
the plot m suit, and in fact did not oppose the 
suit for ejectment. Eeld, that a subsequent suit 
brought in a Civil Court by the then defendants 
for proprietary possession of the same plot was 
barred by the principle of res yudteolo. Jlon* 
AisAori V. Raja Ram, All ireelfjr Note* (1904) 
109; Athraf-un-nttfa v Alt Ahmed, All- IVeetly 
Holes (1904) 141 and Inayat Alt Khan v Jfurad 
All Khan, I. L R, 27 All SOS, distineuished. 
Saliy Dube v Deokt Dube, AIL WeeUy Notes 
(1907) 1, and Bent Pande v. Raja Kausal Kuhore 
Prasad Mai Bahadur, 1 L B 29 All 160, refer- 
red to GoLul Mandar x. Pudmanund ^tn^A, I 
L R. 29 Calc. 707, discus«(d BiHABir Sheo- 
bai,ak( 1907J . jl. D. R. 29 A U. 601 

j28. lliimitatlon — Aimifafion Act 

{XV of 1877), Seh. 11, Arts 139, 113— Lease- 
Forfeiture — Suit for ejeelmenf. A lease granted 
for the reclamation of certain jungle lands 
provided that the lessee should hold the lands 
rcnt.free for six years and that in the beginning 
of the seventh year he should cause the lands 
to he measured and a settlement of rent made 
in respect of the reclaimed lands failing which 
the landlord would be entitled to possession. 


EJECTMENT, SOTT F0R-<onc/<f. 

Held, that a suit by the lessor for ejectment on 
the ground of the lessee's failure to comply wilh 
the abovp.mentionci! provision In tht lease was 
covcmesl by Art. 143, ami not by Art. 139, Seh. 
lI,of tho Limitation Act. Gooin SiirtKii r. H. 
SlATiirw^oxflOO?) . . . UO.W.N, 661 

20, Parties — Persons in aeiuat 

ftM#e/«ion neeestary parlies. In a suit m eject- 
ment the persons tn actosl pos3ea*ion need to bo 
foiflcd as Pirties, BAXrnir. Narsinorvo (1900) 
I. E. R. 31 Bom. 260 

SO. Suit by Committco of man* 

agoment — Appointment of a Committee lor man* 
«yeni<Bl o/ proprrfy — .Ippoinlment oeguieserd in by 
otener — Commiffre in nanajement for a long time 
—Suit by Commiffe* a^'iinil a Iresjyisser-Title, 
The I’arsi ranihayat at Bombay appointcsl a com- 
mittee to msnngo tho property of tho Torsi Anju- 
man at Surat. The committee managed the pro- 
perty for a very long time — sixty years — with 
the authority and acquiescence of the Tarsi 
Anjuin.sn. Subsequently llio defendant having 
trespassed on the property, the committee sued him 
III ejectment Tlio aefendant contended that the 
plaintiffs had no right to sue for the recoi cry of tho 
property as they were neither the ounera nor tho 
noemnees of the Anjuman. Ueli, that tho plaintiffs 
being in possession fora long timo with the authority 
and acquiescence of tho owners, namely, tho Tarsi 
Anjuman at Surat, were entitled to recover posses- 
afon from a trespasser. JtVASji jAStsnsojr r. 
BAROoiunNASSEr.VAXJi (1999) 

1. la R. 83 Bom. 499 

EKRAR. 

See SrECinc TEnroRMASCB. 

1, L. R. 31 Calc. 634 

ELECTION. 

Set Bombay ilesjciPAL Act (Bosi. Ill 
or 1833). s 33 

I. Ii. B. 31 Bom. 604 

See Misjoinder op Plaintiffs. 

I. L. R. 34 Calc. 862 

i5e« MrNiciPALirr 

I. L. R. 31 Bom. 37 

doctrme of— 

Set Hindu Law — Joint Tamily — 
Nature of, and Interest in. Pro- 
FERTY . . I. L. R. 20 Bom. 316 

I. Xi. R. 21 Bom. 849 
See Hindu Law — W nx — C onstruction 
OF IVrLLS — E iect/on, doctrine on 

I. L. R. 14 Bom. 438 
■See Hindu Law — AVill — Construction 
OF Wills — S uRvivoRsinp 

1. L. R 15 Bom, 443 

list of candidates at 

See Calcutta Municipal Consolida- 
TiON Act, s. 31. ^ 

L L. R. 19 Calc. 192, 195 note, 298 
1. L. R. 22 Calc. 717 
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UliliCTIOlI— contll. 

order refusing to eet aside— 

S(t Sppebtnte>jdknce or IIioii Court 
— Civil Procedure Code, ««. fi22. 

I. L. H. 21 Bom. 279 


— . reversioner’s right of— 

Set Hindu Law — Widow. 

I. X.. H. 84 Calc. 329 

— validity of — 

Set Jurisdiction of Civil Courts. 

I. Ih B. 81 Bom. 804 


— G»(y o/ Domhay 


HUS «oie ^unsdiciion to t/v au»U rel>iltny to ejection 
peHti^a^uriadiehan of Ihqk Court — 0»ri/ prore. 


vauuuy ot anv plooUf... v. . . • / 
other c 
cover t 
It IS cU 

is destg , 

valid eiouuoii, ana the words used aro consistent 
with tho view that an election which m fact took 
wndet conditions that made it possible that 


otherwise expressly provided or necessarily implied, 
that tribunal’s jurisdiction to determine those 
questions is exclusive. It is an essential condition 
oi those rights that they should be defernuned in 
the manner prescribed by tho Act, to which they 
owe their existence. In such a case there is no 
ouster of the jurisdiction of the ordinary Courts, 
for they never had any. The jurisdiction of the 
Courts can be excluded not only by express words 
but also by impbcation, and there certainly is , 

cnouehina ' 

Semble : If the ' 
might be a con 
Court and tho 
tho order of th 

^rms of the Act, prevail BhaishaneaS v/Tbx 
municipal Corporation of Bombay (1907) 

I. D. B. 31 Bom. 604 

BIjEPHAITT, 


See Animal . 1 . 1 ,. R. 35 calc, 413 

See CojiPANiRs Act, s. 4. 

IS C. W, N. 638 


EMBANKMENT. 

See Tbeft . . I. L. E. 35 Calc. 437 

erection of— 

iSesRioirr OP Suit — Isjuryto Enjoy- 
siEsnr OF Property. 

I. L. E. 18 Mad. 158 

1. 1 — Addition to existing embank- 

ment — Xotifieotion, publieolion of — Beng Act II 
of 1882 {Bengal Embanlment Act), st. G, 7C, el. (b), 
and so. Tho words “ shall add to any exist- 
ing embankment ” in cl, (6), s 70 of Bengal Act 
H of 1882, aro not intended to mean any repair 


I. L. E, 11 Calc. 670 

2. - - Maintenance of embank- 

ment — Preseriptne right — Liabilil’j for damage 
done by weape of voter IMiere a defendant shows 


the escape or overflow be caused by the act of God, 
or m» major. Ba'I Lall Sinoh v Ltll Diiary 
M uuTON . . . I L. R. S Calc. 776 

See ilADRAS Railway Company r. Zamindar op 

CAltVETlNAOARAM 

14 B. L. E. 20 : Ij. E. 1 I A, 804 


- Inundation — Em- 
banL>nenli—-Ltabilili/ to repair~-Beng. Act VI of 
1873— Beat tl, VIII, a«<f XXXIII of 1793— 
Beg riofIS06—Reg XI of 1329— Act XXXII 0 / 
1855’ In a suit for damages caused by the overflow 
of a river through an embankment on tho defend- 
ant’a land, it appeared that the defendants held 


• I 


■ I 



it did not appear whether the embankment was 
in ezLstence when the kabuliat was granted. It was 
proved that tho defendants received an annual sum 
from Government as a contribution to the repairs 
ci embankments, but such payment was not pro- 
vided for in the kabuliat, and no evidence was 
as to the terms of the agreement under which 
it was paid. Bdd, that there was no common law 
liability to repair imposed on the defendants ; that 
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EMBAKKMENT— fonlf. 



pulftlion« tml Acts rcJating to rniLunkmcnt* in 
Bcn?«1 con«Mcrc<l. Nvrrcn (1lr^Dl:n lliiOTTor 
JoTisDnA Monrv Taootit; 

L 3X R. 7 Calc. 605 : 8 C. I.. R. 663 

4, ■ Addition to embankment— 

*' ShaU arid to Kmhanlmtnt AetlDtn. 

Act II of 1SS2), »*. 7C, r! (a), 79. The «ortls 
“shall add to any exbtin? cmliankincnta,*' 
la a. 7d. cl. (a), of UcpRal Act II of ISS2, include 
an addition to the hei;;ht of an embankment. 
GottrJhan Sinha T. The Qurm-Fnipre**, 1. L. H. 
II Cole. S70, oremilf<l. AioDiivx N*Tn Koila 
r. Ra^ Knisirro IlttAn(lP02) 

1. I*. R. 30 Calc. 481 
B.C. 7 C. W. N. 284 

6. Notification — Densnt Emhonk^ 

v\ei\t Act (lien. Act II of 1S^2), u.C, 7C (5), SO— 
Piihhcaiion of notification in GaiCttc, effect of — Pph‘ 
h'caticn of prochmalion and iSfutny of nolteet •« 
tiit foealify, if ftntial — Failure, lote affects 
jiroeeeolion and punishment— lynoranct of lav, 
|i<a cf. Under a. G of the Bengal Embankment 
Act, the p^o^uions of f. 70 (i) of that Act take 
effect within a declarc<l area one month after the 


cannot oterride the declaration in a G that the pro« 
Tisiona of the notification shall take effect one month 
from the publication in the Gazette, and every one 
within the locality nould thereafter bo bound by 
the provisions of s 7G ((). On the principle that 
Ignorance of Ian is no excuse, a person who has 
committed ans- of the acts prohibited by s 76 (6), 
one month after the publication of the notification 


mission of an offence under the Act, it is material 
on the question of punishment BniNDinoJ- 
GnosHt. Ejitekor (1002) , 7 C. "W. N. 280 

0. Sand.bank — Bengal Enibanl- 

merit Act (Ben. Act II of 1S82), ts 3, 77 — “Puhlic 
embanlment,” tncamnij of — "JIade or erected ” — 
Sandhanl formed naturally lettceen tuv spurs erected 
by Coternmtnl officers, cutting through or destroying — 
Statute affecting liberty of subject, construction of 
A bank made or erected is something directly 
caused by some act of construction, and not some* 
thing which maj- or may not result from the forces 
of nature. A bank of sand which has artificially 
formed, by the action of the water between two 


EMBANKMENT— eoncM. 

spurs rrcctcil by Government for the profcclion 
of an embankment, is not an embankment w if bin tho 
rlefinition of that (xprevion, nor ii it a puhlio 
embankment. The cutting through of such a sand 
liank for (he protection of one's own cultivation bv 
preventing an accumulation of water is not an 
offence under a 77 of the Bengal Fnibnnkment Act. 
In construing a Statute which affects the libertv'of 
(he subject, the Courts should not only adopt 'tho 
natural and ordinary construction, but should 
construe strictly CApresslona occurring therein, 
jlissisiniirn Si^oii r. QcEgs-EjirREsa (1000) 

BC.-Vr. N. 108 

EMBLEMENTS, RIGHT TO. 

See Sale tj* Eeecctios or Decree— 

rCBCIIAStSS, IIJOHT OF— EMBLEMZSTS. 

I. L. R. 2 Botn. 870 
I. L. R. 13 Mad. 16 

EMIGRATION ACT fXXI OP 1883 
AMENDED^BY ACT X OF 1902). 

as, e. 29, 108, 111— 

— Magistrate— Ilagisirate, 

First Class, in s 111, includes Presidency Magis- 
irate— Agretmeni teiih Fative of India h depart out of 
India by sea to uerrl as an arhsm — Agreement made 
leithout the permission of the Protector of Emigrants 
— Liohffify of master for enminol acts done by 
sen-ant on the master's behalf — Master liable for 
I agreements entered mto on his behalf by his senvnt 
' in eiofation of s. Ill— Protector of Emigrants hat 
paver to impost reasonable terms before he can issue 
jxrmiwion applied for — Summons, issue of — Fresh 
summons issued on the same information— Irregn- 
lanty in -procedure — Criminnl P^cdure Code (Act 
V of s 537 The term “ Magistrate of the 

First Class^’J^used m s 111 of tho Indian Emigra- 


trstc U'here on an information a summons is 
issued to tho accused and, ow ing to its disclosing no 
offence, a fresh summons is issued without any 
fresh or supplemental information, the error, 
omission or irregularity in tho fresh summons is 
not sufiScient, under s. 637 of the Criminal Proce- 
dure Code, to upset the finding and sentence unless 
it has m fact occasioned " a failure of justice,” that 
is, unless it has unfairly affected the accused’s 
defence on the merits. Sub-s. (/) of s 111 of the 
Indian Emigration Act hits at not merely entering 
into an agreement, but also at any attempt to 
it An attempt consists in some cvternal 


o- .. upuu lue prosecutor to 
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DIGEST OF CASES. 


I 3«2 ) 


F31HGRATION ACT (XXI OF 1883 
A1IENI5ED BY ACT X OF 1002)— eojifcJ. 

ss. e, 28, 108, 111— concW. 

establfsh the master's lisMity, yet the questSoo 
whether he H liable turn? necessarily upon what ii 


m the clause means a^hoever cither by htmaclf or 
through his agent. In other aaortls, the Act leaves 
untouched the right of every person to enter into 
such agreements through an agent It merely 
provides that such agreements shall not bo entered 
into without the previous permission of the Local 
Government. The intention of the section is to 
hold the master liable for his servant’s act, provided 
the act was done by the servant so as to bind tho 
master acconlmg to tho law of contract. Tho 
coupling of tho word with the words “ terras,” 
*‘ conditions " in s. 107 of the Act shows the intco* 
tion of the Legislature to be that tho ofBcer 
authorized to grant the permission should have 
power to impose any rcaaonabtc terms and condi* 
tions he thinks proper as conditions precedent to 
tho grant, whether they relate to the terms of the 
agreement itself or being extraneous to it relate to 
the execution or other considerations which have 


makes it cumpuisury luai. mu evecuiioii ui mu 
agreement therein referred to should be in the 
presence of the Protector In e. 103 of the Act 
tho power conferred on the Local Government, 


tho other, especially where the language of each is 
plain Empehor v. Jeevasji (1007) 

I. Ii R. 31 Bom. 8U 

■ ° 107 Servant o^tnimg under the 

Ael 171 the course of hii nasttr's emploijmtnt for his 
mailer's benefil — Mailer's liability — Artisan — En- 
gine driver on board a steamer. If a servant having 
been appointed as an agent for a particular business 
by his master, enters into an agreement in con- 
nection with that business, everything wUch he 
does within the scope of his employment for tiiat 
purpose will bo binding upon the master and the 
master will be criminally liable for such act of the 


EMIGRATION ACT (XXI OF 1883 
AMENDED BY ACT X OF 1902)-cc»if(f. 

8. 107 — eontW. 

servant «s an agent in such a business, tho master’s 
know (edge of or consent to every act done by the 
servant or agent within the scojio of his employ- 
ment is implied by law. A person engaged to 
drive an engine on board a steamer U an artisan 
within the meaning of the term as used in s. 107 of 
the Indian Emigration Act, 1833. Emperor r 
IIaji StisiE Miiiomed (1007) 

I. L. E. S2 Bom. 10 


EMIGRATION OF NATIVE LABOUR- 
ERS. 


See JunisDicTiov op Cri'iixal Court — 

OPFP.VCES committed OSLY rVPTLY IX 
oXE District — Emiorivts. etc. 

4 Mad. Ap. 4 

ENCROACHMENT. 

See Eisement . L L. R. 28 Bom. 428 
See Grixt . L L, R. 35 Calc. 478 
See Ixjcxcnox 1. L. R. 28 Bom. 298 


See Lixdlord axo Texvxt— Accbehov 
TO TEsrsE • I B. L. B. A. C, 81 
28 W. B. 246 
L L. B. 10 Calc. 820 
I. L. B. 16 Bom. 662 
I. L. B. 25 Calc. 802 


See Laxdlord axd Texaxt— Oblio vnox 
OP Texavt to keep lIotDTXO DisTiser. 

0 C. L. B. 347 


See Nuisa>ce — Pcblio NtnstxCE trxDEr. 

Fekal Code • I. L. R. 20 Mad. 433 
See RioHT or Sm— B itildixo. Suit to 
BESTRJIX • • ^ 

25 vr. B. 524 
See Right op Shit— Ixjoey to Exjot- 
3IEXT OP Property. 

I. L. E. 18 Bom. 899 


on public way. 

DURE Code • o 

on vacant land. 

S,. 

L L. B. 16 

.Sec.RjOHT OP ^ 0^ 
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DIGEST OF CASES. 


( ) 


XJ? cno ACnMEN T— roi«« f. 

L Dcpal right* of owner of land 

— net fem]^U-iUe Ut nfftfi tnmf*n»^tien 
ef rrmerel ef tneroetXm/nL InKCUit to 
rrenvrr Un*! »c!j»fTnt to » trmpV Wonsxnj to the 
drffT)il»nts on «hrh Un'l Ih*" ilffwUnU h«>i on* 
cro*fhf'l by builiJin^ Tfr»n‘Uh«, the lowrr Conrt* 
fonn>I th*t Ih** Un'l imf»l W wm th** pnf^tty of 
the I'UintilT lubj-^t to the drfrn'Unt** tt^ht of 
*eco^« to the temple, mn'l «lireete.l the tlefefvUnl* to 
joy coiapen.<4ttnn to the jJitnlj?! for the eocttweh* 
nmL The jJaintif! »pf*“\le«l to Ih* Huh Cmri. 
JIflJ, th»t, the Un'l lirinj foun'l to be the plAintifT*. 
the Courtji coal'l not compel him to pirl with hw 
le?*! nzhtf *n'l accept compen.ttion a^aimt hU 
mil, h'lwerer reft»ofwbIe it n]i;;ht appear to be. 
The defen-Unti were aceonl n?ly onlrrc'l to re- 
taore the vrran'Uhi complain''*! of and to rcitofo 
povcMnn of the Un'l to the plamli/I Contp 

VsxsaJi r. Saot^ntT IliiaiiMa Snrr 

1. 1.. R, 17 Bom. 771 

2. Iniury to property — Cemfri- 

bniery rut — Tvt—Conlribntor'i A* in 

thecaeeof Contributory f>ecl STnee, eo an act of 
one part^ can onlj be eontriboiory to the injury 


■\ "i iti.i 'Irun** 

1. la. it. 1/ Mad. Wiiu 

S. , - Stranger baildlng on land 

of another— /f'fa><4c<AC« ©/ ovner—Ddty of 
emer la tuiny fottution—Fcm o/ tfttrte. Jtii 
well ejtablMn<^ Uw in llirUal that if a atrsnzer 
baikl* on the Und of another. althon;b tebcT og it 
to be bi^ o«B, the owner entitled to rtcorer the 
land with the Ltiildiogoo it, onl xs there areapKial 
eirciimitat,ec8 amounting to a aUndiDg by ao as to 
induce the belief that the owner intended to forego 
hu tight or to an aeqaie«cenee in hi< budding on 
the land. Thi* t« abo the liw in India, with the 
cj-eption that the party bailing on the Und of 
another n alloani to remove the boilJing. DeUy 
by the owner in bringing a <nit i» not in it»elf 
aufScient to create an ei^iiity m favour of the 
person apendmg money on th" Und no av to deprive 
the owner of hu atnet risht*. Tlic decree rasde 
the High Court was that the pUintifl <boul<l recover 
the Und with liberty to the d'-fendant forthwith 
to commence to remove hit budding and to rcaCorc 
the property to the condition in which it was 
when he took poasetsion, the tame to be completed 
within one year from dtte of decree. lodefatilt, 
the plamtifi to be at liberty to rcoiore the building 
at the expense of the defendant. I*KEtlJl Jfvax 
BntTX t. Casscji .Jcms Ahmed 

I. li. R. 20 Bom. 208 

4 Projection “ Fixtnre ** — . 

Oltlruetion on pnblte t’rtet — Caly-utta Jlmn>- 
eifol A(l (D'nyol Aei III o! JSS9), «f.J. 

(i^). 2S6, iSS, All. A verandah attached to and 
projecting from a house and lupjxirted on pilUra 
sunk down into the sod between a street and a 
drain which runs between the itreet and tba froot 
of the house, i* a * fixture " and ** a prolection. 


XNCROACUMENT— ctjneil. 
eneroacbm'mf, or obstni-tion over or on a |rtil»!ic 
street ” within the menningof a 3t I '.f th* CilcutU 
Sluticiptl Act. CotronaTiov or CaLrerra r. 
lnaoiTL Hcq (1'j 07) . I. li. R. 81 Calc. 8-14 

ENCUMBRANCE. 

AVe (iiiixT . I. ,Ii. R. 85 Calc. 031 
Set l.sct'Hnruvce. 

Set SiLE ruB AcnEiB.1 or llEVcvrE. 

8 C. W.N.783 

annalmant of— 

S’t lleviiaL TEXaMcr Acr, s. ifiT. 

U C.W.N.350 

ENDORSEMENT. 

Sec Kmdevce — i’ar.'it. Evidenci: — V atv- 
ISO OB ClJNTlUMCTIXO WbITTEX l.t 

sTr.ruEXTs . L Ii. R. 14 Bom 472 

^re (losET.xuE'rT I’r.i’JUissoiir Note. 

13B.L.B. 350 

Set Hr.wbi — E xdobiehext. 

See I’cuMisS'ir.T Nittes — .Vssiuvuext op, 
A.su sem oM, rBouuior.Y Notes. 

Are UEutsTB.iTlox Act. s. 17. 

I. la. B414 Bom.1472 
Aee btaup .\cr, l!l7t>, s. 3'J. 

L I. R. 11 Ma4. 40 
Are braiip Act, 1979. Sen. II. Akt. 13. 

I L la. R. 10 Mad. 84 

asslgnmeotaod re.tran9f6r by— 

Su Sraur Acr, 18Gi>, S9. 34 atn 41. 

Z. la. R. 3 Cole. 847 

— forged. 

' Are iiiLb or Excua.TOE. 

Z.Ia.R.15 Bom. 287 
Stt HCVDt — I’BOrtCTV IT IlC.Tbl* aXD 
Fup.iJEb llcxbi. 

7 B. Ii. R. 275, 289 note 
— of transfer on bond. 

Are brsiir Atrr, l»79, s. IT. 

I. la. R. 17 Bom, 687 
of warrant of arrest. 

Are Warju.sT or ABRE.iT — CKiiilTai, 

Casti . . BC. W. N. 447 

on deed of sale. 

^ Are r.EGUTB-iTiOT .Act, 1377, s. 17. 

E Ij. R, 2 Bom. 547 

on mortgage.bond. 

' Aee IlEoiiTaaTiox .\ct, 1377, s. 17 

1 I. la. R, 0 AH. 108 

I to allow third person to sne. 

I Aee I’Eom.isoEr Note— .V asioviiEifT or, 

ASD ScjTs os, I'TjjMmoBr Notes. 

3 B, la R. o. C. 130 
‘ 2 C. W. N. 280 
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ENDOWMENT. 

See Act, 1803— XX (Reuoioos Esdoxt* 

MENTS). 

See Appeal. . I. It. E. S4 Calc. 581 
See Bengal REauLATioN VIII op 1819 
See Debutter . 13 0. W.N. 805 

See Deduttzb Peopebtt. 

See Deolaratory Decree, suit pop. — 
Endowment. 

See Decree — Construction op Dpcbee — 
Endowment . 1. D. H. 17 Mad. 343 
L. E. 21 1. A. 71 


See Decree — Forsi of Decrpe — Endow 
iiENT ... 21 W, R. 334 

I. D. E. 24 Bom. 60 
See Evidence Act (I op 1872). s ‘XL 
I. L. E. 33 Calc. 671 


See Hindu Law — Enoowuent. 

9 C. W. N. 528 
I L R 27 All. 681 
I, D. R. 86 Calc. 1003 


See Hindu Law— Custom— Endowment 

I.,R.1I. A. 209 
I. L. R. 14 Bom. 90 
See Limitation I. h . R. 82 Calc. 129 
See Limitation Act, 1877, ss. 2, 10, 28 
I. D. R. 81 Calc. 314 
8 O.W.N. 809 
See Limitation Act, 1877, Sen. If, 
Art 134, 

l.L. R 27 Bom. 803, 600 


See MAnosiEDAS Law 9 O. W N. 625 
See Maiiomedan Law — Endowment. 


See Malabar Law — Endowment. 

See BIobtgaoe . . 9 C. W. N. 914 

See Onus op Pboop — Trust, Revocation 
OP . . tlO B. L. R P. C. 19 

See Reference to Hiou Court — C ivn, 
Cases . I. X> R. 25 Bom. 327 


See Right op Suit — Charities and 
Trusts. 

See Right op Suit — Endc)wmests, Suits 
RELVT iNa TO I. li. R. 13 Mad. 277 
I. L, B. 17 Mad- 143 


See Sjiall Cause Court Mopussn. 
Jurisdiction— Endowjient. 

I. I.. B. 14 AIL 413 
See Trust , 1. L. R. 16 Bom. 625 


Religious endowment — Cutl 

groJi.™ Cod,, 1B77, , S39 S. o3S of the Ci.il 
Proccduio Code, 1877, does not aunlv to the case o£ 
an cndowmei^ for purposes rchgious as well as 
charitable. Kaeuppa v. Aeumuqa 

1. 1j. R. 6 Mad. 883 


IjrfuOwMENT — eontd. 

2. Sutl for manage- 

Ttunt of religtovs endotemtnl — Sight of tuil — Act 
XX of 1SG3, a. IS — ParfiVj — Junadiehon of Iltgh 


and control of the temples, endowments, and nor. 
ship of the Dcetimbcry Bcct of Jams, and who 
formed the committee for the management of all 
the Jam charities as well in Calcutta as in all 
the other towns and places in India, brought a suit, 
praying, tnitr alia, for the construction of a will, 
and for a declaration of their rights thereunder aa 
members of the said Punch, and to have property 
dedicated by the will to religious purposes ascer. 
tamed and secured Held per Kennedy, J., in the 
Court below, that the description of the character 
in which the plaintiffs sued sras uncertain and 
ambiguous ; that, inasmuch as the property m 
question was not dewutter, the]plamtidi were not 
sebaits. and all they could i laim, thcrefon-, was a 
right of management ; and that a mere manager, 
nithout some special power which the Hindu law 


A , 

gifts in the will could he treated as chantabie bo> 
quests, possibly the Advocate General could sue. 
Held oa appeal, reversing the decision of the lower 
Court, that the right in which the plaintiffs sued was 
euffieiently shown, and that the object of the suit 
was not to assert any personal right of ownership 
m the plaintiffs. Held, further, that the Advocato 
General was not a necessary party, although it was 
desirable that such suits should be brought only 
with his consent, or by the leave of tho Court. 
Held, further, that suits of this description do not 
fall under Act XX of 1803, but come under the 
ordinary jurisdiction of tho Court, inherited from 
theSupreme Court, and conferred upon that Court 
by its Charter— a jurisdiction similar in its general 
features to that of tbe Lord Chancellor in England. 
pAKCnCOWRlD BIuLL V. CnUUBOOLATX 

1. Ij. R. 8 Calc. 663 ; O. L. R. 121 
ItALi Churn Giri r. Golati . 2 C. D. R, 128 
Bup Karain Sing i. Junko Bvt 

3C. L.B,121 

3. — Crejtton of en^ 

doKtnent, preaumpUon of — Erection of temple — 
Oumerahijt, preavnpUon of The mere fact 


FISSA . . . I.Ii.E.10^-'^ 

4. Propert’j ^ in 

BrUtah fnifia of a temple outaide BriUah India— 
Jansefiction in auit to declare right to oficialein 
temple and for ahare of temple property. The- 
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( S^tS ) 


( 3517 ) 

£N7) O WMENT — tonli. 
plaintid waa a tsrmbcr of a familj vhSch had tho 
managcmtht, and rcccircd the fncom<*, of ^-(rtain 
property situate in rnti«h India l^elonging to a 
temple situate at A-»hU in the Niram’a territoiy. 
Part of the income vaa deroteJ to rrligiou* aerricM 
and part to the su{<l<ort of the family. The plaint* 

iff sU'hI fr> TWn\«>r I.*. I ■■ ,V •»-. s_ 



modem custom ha« sanetioned a departure tn 
re«pevl of allowing the parties entitled to share to 
ofBc^ate by turns, and of aUomngal enation nithin 
certain rcstrutions. Trimpak RAaimtsnxa 

Basade r. LAsanuiK RAMEnisn'rA Ravaoe 

LD. B.&0 Bom. 405 

5. - Sutcdtion tn 

tRORO^emenf of mith—Il<liyiou4 EruioienfnCt Att 
,{XX of J8G3), »t. 34, IS—iVont of otetticum of 
paradeti — liemovot of poradut — Form of dtcree— 
Ctnl TrootiMU Code, »». 13, 43, 630 — Ilight of ouit 
— Su JudieataSeliojunhmtnl or omui/on fo gut 


uuu Luuuieu, iiuuui lie ujaiiiuine<l atitn tb« 
produce of the property of the muth, and it ap- 
peared that ho had failed to perform the ceremonies 
of the inatitutlon. The muth m question came 
into existence tinder a deed Of endon ment or 
chanty grant,” thereby the first zamindar of 
1 Bi^gunga granted land to his guru for the erection 
and mamtenanee of a muth and the performaneo 
of certain religious exercises in perpetuity, and 
provided that the head of the muth should bo 
of the Ime of disciples of tbo original grantee whose 
spiritual family he desired to perpetuate. In 1867 
a predecessor m title of the plamtiff had sued un- 

BUCCM'fTlllv — » . » •’ 


was established that the head of the muth for tho 
tune being had the right to appoint his successor, 

4 and that such ariTviintmen* ,..i. 


oau Bua tuAt luo members ot tho 

plaiatiS’s family were the only persons interested 
in the appointment. BtU, (i) that the jusiadKtion 
VOL. n. 


END 0 WMENT— am/J. 

of tho snbordmato Court was not oustc<I by Act 
XXof!«6.‘» .• ... 



(v) that (he proper decree was (/) to dcclaro the 
plainttlTa tight to appoint a quaUfictl person with 
tho conenrreneo of tne rest of his family; (3)to 
direct him to do so within a given time, failing 
which the suit ehould stand cTumLAsct! with costs. 
If such appointment tras made, notice should bo 
given to the other members of tbo plaintiQ's family 
before It waa confirmed ; if such appointment were 
conCnneil. tho property should bo directed to bo 
delivered to tho person appomted to bo adminis- 
tered in accordanco nath tho trusts and usage of 
tho muth. .* That the parsdesi or bead of 

the muth might be a married man, provided be had 
been duly mitiated. SaTiurFArrAR r. Teriasaui 
L li. B. 14 llad. 1 

e. • Public, religious, and charit. 

able trust — Hindu ttmpte, Ktlh a dharmO’ 
thala and iadavart aUaehtd to il — Truglet—LiabiJily 
of (onAnieitte Irti4lte. A Hindu built a temple m 
honour of the deity Shn Pandur&ng, to which weta 
attached a dharmasbala and a sadavart for feeding 
travellers and giving alms to the poor. For the 
maintenaoce of the temple and the charities coo* 
nected with it, be dedicated certain property by a 
de^ of gilt, under which he constituted himself a 
trustee for life and appointed a pineh to act as his 
successors in tho trust. During his lifetime he 


muQity- In 1694 the pujari of the temple and iivo 
other worshippers of the idol filed this suit under 
8. 639 of the Code of Civil Procedure (Act XIV of 
1882) with the sanction of tho Advocate General, 
for removing the defendant from the management 
of the temple on the ground of his misconduct and 
mismanagement of the trust property. Tbo de* 
fendant pleaded (inter olia) that the property was 
not a pnbiic, religious, and charitable trust ; that 
he was not a trustee ; that the plaintiila had no 
right to sue; and that the suit was time-barred. 
Bold, (i) that, having regard to the fact that a 
certain number of the public had always used the 
temple, that there waa attached to it a dharma* 
»bala, and that the surplus funds not required for 
tho service of the temple were to be applied to 
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END OWMENT— fonii. 

he made bimscH a constructive trustee, and was 
liable as aucli to the beneficiaries. JcOATJCtSHORG 
«>. Laeshmandas Raqhunatii Das 

I. D. It. 23 Bom. 059 
7. Suit by trustees for posses- 

sion — Madras Beyuhlion VIJ of 1S17— Order of 
Revenue Board appoinling mnnarjer. The suit was 
brought by the trustees of certain pagodas for the 
recovery of six villages for the defendant on 
behalf of the pagodas and to declare a copper 




manage must reside in the pagoda if it did not 


question whether plaiotlS was precluded irom re- 
covering (luring the lifetime of defendant, by 
reason of the order of 1853, placing defendant in 
possession : Eeli, that the Government could not 
create a valid title to more than they themselves 
possessed ; that they had simply taken over the 


i4ALl.AaiJJUiU XlLLAi . 


8. Hindu or Slahomedan re- 

ligious endowment — Alienation or jdedge of 
— Bombay Act II of 1863, s. 8, d 3~Common 
law of the eountri/. Religious endowments in this 
country, whether they are Hindu or Mahomedan, 
are not alienable ; though the annual revenues of 
such endowments, as distinguished from the corpus, 
may occasionally, when it is necessary to do so in 
order to raise money for purposes essential to the 
temple or other institution endowed, but not fur- 
ther or otherwise, be pledged, Bombay Act II of 
18G3, s 8, cl 3, contamed no*siew law but merely 
declared the pre-existing common law of thiscountrv. 
Nakatak V Cbintajian . I. Ii. K. 6 Bom. S93 

Charity — Family iddt — 8aU of 

trust property in execution— Suit by trustee to 
recover the property— Bimilalion. The Hmdu 

the English law with respect to 
cbuities, make3_ no distinction between a religious 
endoiTOcnt having for its object the worship of a 
household idol and one which is for the benefit of 


ENDOWHENT— confi. 

the general public. In execution of decrees against 
tho plaintiff as the representative of hh deceased 
father and brother, certain lands were sold to the 
first defendant The plaint!? sued to recover them, 
ftlicging that the former owner of the lands ^d 
assigned them to his (tho plaintifl’s) brother and 
himself (the plainti?) and their descendants by a 
dccdof gift to perpetuate tho worship of the donor’s 
household idol. I/ell. that tho plaint!? svas entitled 
to recover tho property. Tho gift was a valid one, 
crc.ating a religious endowment under tho Hmdu 
law, and that the ptainti?'a suit was not to set 
aside tho sale, but was one by the trustee of the 
endowment to recover the property to svhich the 
limitation of twelve years was applicable Rupa 
Jaosbet r. Krisuvaii Govivd 

Ell. B. 9Bom. 169 
10. , — Charitable en- 

dowment — Tru-tl proprriij toll in execution — 
Rights of heirs of the erealor of the <ru«l against exeeu- 
tion-purchnie'. A trust-deed of certain property 
ctecuteil by the member of a Hindu family pro- 


provisions of the trust were not proved to have been 
observ^ by the settlor or his family, and tho settlor 
on one occasion disclaimed the trust. Tho trust 
property was attached and sold In execution of 
personal decrees passeil against the settlor and an. 
other member of bU family. The widow of the 


entitled to recover the land Rupa Jagsnet v. 
Krtshnafi Oovind, I. L. R.9Bom 169, diatmgulshed. 
Sm-PAMUAL B. COLtRCTOR OF TaNJORB 

I. D. R. 12 Mad. 387 

11 . Traataa — .4c< XX of 1863, s. 

j4 Bengal Regulation XIX of 1810 — GivU Pro- 

cedure Code, ISS2, s 539 — Suit to remote trustees 
of Hindu religious endowment— Right of represen- 
tative of founder of trust to nominate trustee. The 
Maharaja of 2J m 1862 assigned certain lands 
situated in BengaHor the maintenance of a temple 
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i:NDOWMENT-<onfJ. 

T. Ki^’cn Stno^, 1. L H, 7 Ctttt. 7(J7, Up. 
prorrJ- H-iQhih/xr Dial r fl»», 

J. L. D. 11 All IS, qyioal hoc, orcmileL Hdl, 
al«o, that 8. 530 of the Cole of Oril ProcetlBro »*$ 
not applicable to the al>ore 8uit 
rara^hram r. Ganpatnv Krit\na, 1. L. R S Bom. 
•JC5, and Jaim^ird r. AHar //n»<un, I. L. R 7 AU 
17S, referred ta IlflJ, alvi, that, there bcin" no 
speciJ prori«ion in the cndoirment for the appoint, 
ment of trusteba, the ri?ht nf nomination remained 
restc<l in the founder of the endoninent, and that 
the risht to nominate continued to hia heira. 
<7(v»flmi 5ri Gruihariji r. Romnnl/tlti Oottomi, 
I. L.n. 17 Cole. 3; L.R. in /. A. 137, referred 
to. SotORATAX Keswanr r. Iltat Pannaan 

1. Ii. n, 18 AU. 227 

12. i— — rnt.*/— fjfouad 

for remonaj hereditary triwfee— .1/iVate 5y Irinfee 
Of to (rue I'qol p<nilion--.4pfiointmtnt of a efrtn- 
■flhan eommUteeSehemt of tMn/pjfm^nl. A roia. 
take by a hcreditarj’ trustee of a derafthan aa to 
hia true lecal position doce not of neeesaitv afford a 
pround for remorin* him from his post of manasor 
and entrusting it to ne'T hands. The management 
of a derasthan being found to be lav and improvi. 
dent, bat not fraudulent and dishonest, the Court 
declined to remote (he manager, but appoint^} a 
derasthan committee to superrise and control him, 
and framed a acheme for the management of the 
trust. Aiotaji RAontrxATrt Gosvvi e. Nanay as 
£rrAiuu . . . L L. R. 21 Bom. 556 

13. - ■— Serasthanam commlttoa — 

Grounds far ttmoval from offtee— Errors of fitly, 
nsnt on part of eommitUe-man filere error m 


tho charge of the committee of whicL ho is a 
member The duty of a derasthanam committee 
consists primarily in seemg that its endowments 
are appropriated to their legitimate purpclocs, and 
aro not wasted. It is not a part of the doty of such 
a committee to interfere with the trustees in matters 
relating to rituals TmovEsaaDaTn AvraKOAB 
S'. Sbikivasa TnaxiucaABiAR 

1. 1> R. 22 Mad. 301 

■ — i^emsfAnaotnconi. 

tniUee— Dismissal of dharmaiarta by threo out 

of fire numbers of commiKre leil^ur meehng 

Legality of such dismissal.^ The dharmakarta of a 
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ENDOWMENT— confi. 

rommitteo took no part in tlio proeoc'lmgs. Th# 
(tharmsLsrts took no notico of the order, where- 
upon the same three committoo-men signed and 
issucil another resolution dismissing him from hia 
post. This resolution was sent to the other two 
members of the committee, but was not signed by 
(hem. Iltll, thst the dismissal was illegal. The 
(lharmsksrts, being the holier of an ofQce, conid 
only be rcmorcl from it hy the corporate act of the 
coramitteo generally. The nets of a corporation 
(to srhieh the committee might bo likeneJ) must be 
perforraol at a meeting convened after duo notice 
to all the members of the bo ly'; and though there 
might ho exceptions to that rule, a case in which 
the matter to bo •leciJe'l involve-! the rights of third 
parties and a ilocision to their prejudico was one in 
which (ho rule should bo enforced. Tuaxoata- 
nAYA PiLLAi V. Sunnayyan 

Ii !«. R. 23 Mad. 483 

15. Christian ondowmant—Pouwi 

of a CAriJtiaa eonjre/allon to elect urultr tehieh 
Itishopr'.e the e>ufoiem*nt should be placed in spiritual 


Catholic boatmen in Royapunm for tho purpose of 
supplying tho religious wants of the caste, and m 
Idl'd the Church of St Petor at Royapuram was 
erected, dho fund was under tho control of the 
Government Marine Board, which in 1830, m eon- 
ecQuenco of disputes between the headmen of the 
caste, suspendcu all payment In 1803 a member 
of thocasto, claiming to bo sole surviving headman, 
brought a suit against Government for a declara- 
tion that be was sole surviving headman, and as 


tliat the fund in question belonged to the whole 
boily of Roman Catholic boatmen in Royapuram: 


King of Portugal, the effect of which was to place ' 
St Peter’s Church within the territorial junsdio- 
tion of the Vicar Apostolic. Plaintiffs, who were 
members of the Goanese party, complained, that 


16. Bale of ofHee attached to a 

temple— J/iniA. rights nftochei to Deinslanoms— 
Suit ujainst o/Ji-e-holder — (7oeipromt« consenting to 

5 U 2 
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ENDOWMEira'—cs 


I ENUOWMENT-rcwtfs?. 


tale oj o/ltceanditi molumtnlt — Decree in terme of I 


j of Durga and Lakshmi Pujalis, which hj» 


eompromue — Ezecuhon proceeding) — JnniUdtly of executors and trustees are to carrj* out in tho 
eompTomue oppoted to pulUc policy — DigM of Court manner indicated by Ids will. The Court will only 


to refute to execute. The sale of an ofBce attached to 
a temple, involving eemoes of a personal nature and 
esfitlmg the holder of it to leccivo emoluments, is 


its vnuaiiy, out must eaevmvj <v u..vw>s....n — . 
terms Deld, that, as the decree was Imsi^ on t 


Terms jjua, laac, as rne oecrec was based on an 
agreement of compromiae, and the Court had 
*v_ *1,^ n>n«t l>A 


invalid, and miii, luuieiuie, tiu<. vx. .... .. t 

Courts, and so far as a decree embodies unlawful 

i * — ..w. u t« InnnarativA sne] will DOt 


18. Valid religious endowment 

conditions of — Abfolule gift, rrstmtnl upon 
immediate enhvmeni — Jletidvarif clavte, conttrac- | 
tion of— “ JiorcnWe propertiee for the temee of 
idote’’ eontiruclion of. In order to constitute a 
valid endow ment all that is necessary is to set apart 
epccific property for specific purpo?e8 and when 
these purposes are clearly religious and charitable 


intention to beiiueath cerUin of hHmoMrtie- to , 

specific religious or chanUhle trusts, e y., perform. I 


■ ' ’ , -xpresred 

■ • to lodi* 

' carried 

, t tho in* 

fermcdiate interest for 13 years in certain proper- 


to (he sons ab'iolufcly : ^eiu, iimi un. uuu.u .. 
stnint on the enjoyment of the properties was not 
bad ia Jaw. Zfciyd r. ITthh, /. L. 12. U Calc. 47, 
distinguished. Tho last clause in the will was “I 
also direct that all tho moveabJo properties and 
articles, which I shall leave, my executors and 
trustees shall keep apart such of them as they shall 
think necesury for the service of the thacoora and 
Uicy shall after J3 years divide the remainder 
among my three sons lo equal shares •” Held, that 
this ciauso applied only to those articles, which 
were euitabtc for tho worship of the thacoori and 
that it did not refer to uoncyssnd other articles ia 
tho bards of tho executors. The Court also gave 
a direction that, after due administration, the 
executors should deal with the balance in their 
bands as in tho case of intestacy and divide the 
saroo among the sons of the testator as bis heirs 
Pnsroti-i Cnc^'r>tR Mtrujcs r. .Toox^rRi 
NATfi .58ECViKir flPOJ) . 8 C. 62S 

, 10. Scheme for management 

of Hindu temple by Mahant— /^leer to 
m-ile and rnrdi/y smcA a tc/itme—Pover to alter 


17. ■ "Words of dedication. 

Where in a deed of gift and dedication the fol- 
loiving passage occurred: *' Iho rigbtonil power 
of gift ate yours. 1 and my heirs sball have no 
liability, claim or right i” llelJ, that there was no 
absolute dedication of the property to the idol so as 
to constitute the property covered by the same 
delutler and inalienable. H sbasukd sui Majuiidaii 
V BAS.AKTA KcMAB RoY {190')) 

9 C. "W. H". 164 


settling of a scheme for the managemeni ui me 
temple including “provisions for the application 
" ‘ - with 


satisfactory tootuig uojeci-ioiia wtii. .......i to- 

the scheme settled by the High Couit (which 
amended one framed by the District Court) that 
its effect would be to lower the position of the 
Mahant and weaken his authority, and 
provided for the application of surplus funds by 
devoting them to objects foreign to the purpops 

of tho endowment TheJudickilComnntteosettleci 

a scheme calculated to get rid of those objecnoas 
and to meet the eviceocies of the without 

imi<airins the authority of the Afahant whose posi- 
(ion, subject to the soheme, was to be the same as 
before, and providing that all sucplus income 
J«. ,r.rcst<d for the benefit of tho_ temple. 
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ENDOWMENT— ^ortcl r. 

nt;:h Court for «ny modiCc*{ioti oHl whfeh mirfct 
•rpcnr to b" nrccsMry or cun»*nieiit. Phitaq 
1 > 0'3 Ji VAito t. TinuMAiu SutiuxoAcmnL* 
0u;O (IW) 

E Ia B. SO Mad. 138 •. L. R. 84 L A. 78 

20. — Trustees, removal of— 

^■■rtovf En-iovmtnl$ Act {XX of JSC3), ti 3, JS— 
Mitfea$ince—Dreit}i of Irwjt. All endowment^, 
xtliah aro adoctrd bj ItrguUtion XIX of 
JSJO, whether they come unUer the Bo-tril of 
EcTcrjne or not, fall within tho rnrTiew of Act 
XX of 18G3. In a suit brou;;nt after having 
obtained the sanction of the Dutnet Judge under 
s. 18 of Act XX of 18G.1, for the removal, on the 
ground of misfeasance, breach of trust and neglect 
of duty, of a trustee of a religious endowment for 
tho manacemcnl of which the Local Government 
appointed in 18^4 n Committee of three membe« 
under & 7 of the Act, tho defcDCO was that a 3 of 
the said Act had no application inasmuch as the 
endowed property had not vested in tho Govern, 
ment before the passmg of the Act, and that the 
proper course for tho plaintiff iras to have inatitotcd 
the suit under s. 539 of the Code of Ciril Procc^Iurc ; 
and that the ofneo of Daro^n or 5fanager being 
hereditary, ho could not bo removed from that 
■ofTieo : IldJ, that the provisions of Act XX of 18C3 
applied to the ease, and that the suit was rightly 
instituted, and that the D^ro^a could be removed 
from his oCQeo by the District Judge, if he acted 
contrary to the trust. Kunces i’afima v. 

JiileeSaheiaJan.S IF 11.313; Shtoralan Kunieari 
V. Jinm Pargtuh, I. L, B. 18 AU. 227 . Oantf Sing 
"V, Bam Oopal Sing. 5 B. L. B. App. 3S; and 
Hhurrum Smgh v. KUatn Singh, I, L. B 7 Cofe. 
367, referred to. Saturlun Sttlaramanuja Chargidu 
'f.XandtiriStttapaU,!. L. B 26i[ad idd.followcd. 
Utld, further, that for the operation of this Act, it 
is immaterial whether the of&ce of the trustee or 
manager is hereditary or not, and that in either 
case the trustee or manager who misconducted 
himself and acted contrary to the object of the en- 
doiraent, could be dealt with under the provisiona 
•of this Act. J'aAuriiJin Sahib v. AeLtni Sahib, 
J. L. B. 2 2lad, 197, and Xaltsa v. Oanapali, 
J . L. B. 14 3lad WJ, followed. JIahomed Atbab 
V. Ramjan Khaji (1907) . I. L. B. 34 Calc. 687 

JENQLISH COMMITTEE OF HIGH 

COUBT. 

See Traksveb op CmsnKAi, Case — 
Gexerai. Cases. I. L. B. 1 Calc. 218 

Biemiasal of Munsif— Power ot 

r> n. ^ sf .... e ..i... 


to a rehearing, be appealed under cl. 15 of the 
Xettera Patent. The Court considered it oimeces. 


ENOLIsn COMMITTEE OP HIOH 
COTTBT— conc/J. 



In the nailer of the v'tition of Uaniaii CntWDEB 
SfiTTEB . . 10 B L. B. 78 : 18 W. B. 209 


In re Devowath IIuluce 

10 B. Ia B. 80 and 82 note 
EJfODISH DAir. 

See Civn. Psocedvtib Code, 1882. s. 102. 

I. L. B. 22 Calc. 8 
See CosiPAST — WisDisa up — Costs and 
Claius on Assets. 

1. L. E. 10 AU. 63 
Bee Defamation. I. E. B. 19 Bom. 340 

See Easement . I. Ij. B. 31 Calc. 503 
See Paine Evidence — CJ osTRADierOEY 
Statements . . 4 Mad. 61 

I. Jj. B. 7 All. 44 
See Hindu Daw— O rrp — CJ onstbuction 
or Oim , I. D. B. 16 Calc. 677 
L. B. 16 I. A. 44 
See Hindu Law— W m— CossTBuenos 
OP WiLta— P erpetuities, Trusts, and 
Bequests to a Class— Remoteness. 

I.L.B.2CaIc. 268 
See Landlord and Tenant — Buildikos 
ON Land, Rionx to remove— Com- 
pensation POB Improvements. 

I. L. B. 8 Calc. 682 
See IaAXDlord and Tenant— PAYA ayp 
OP Rent — Generally. 

I. li. B. 28 Mad. 540 

^ee Limitation Act, 1877, s. 20. 

I. L. B. 14 Bom. 213 

<See Lis Pendens. 

2 Ind. Jar. N. 8. 169 

I Hyde 160 

II Bom. 64 
I. L. B. 6 Bom. 168 

See IiIORTOAQS — T acrino. 

5 B. L. B. 463 
2 B. Z(. B. Ap. 45 
See Parsis . . 4 Bom. O. C. 1 

6 Bom. A. C. 109 
I. It. B. 2 Bom. 75 
L Xi. B. 5 Bom. 506 
I. L. B. 6 Bom. 161, 303 
L Ij. B. 33 Bom. 802 
I. Ij. B. 22 Bom. 855 
See pARTNEESinp— W hat constitutes 
Partneesiop . 3 B. L. B. A. 0. 238 
10 B. L. B. 312 
li. B. L A. Sup. Vol. 86 
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ENGLISH LAW— <on/J. 

See Rioirr or Wav. 

I. L. H. 16 Bom. 6SS 
See Statutes, coKsmucnoy or. 

I. L. B. 19 Bom. 340 

See Tekritobial Liw or British Iioha. 

1 B. L. E. O. C. 87 
See Trespass — Gexeiul Cases. 

I, L. E. 2 Mad. 232 
See Vekdor and PcEcnASrp. — L ies. 

Marah. 461 
9 Moo. I. A. 803 

application of, in Calcutta. 

See Slakder . I. L. E. 28 Calc. 452 

-order 11 of 1883, rule 1, sub a. (e). 

See Foreicx Court, judomekt or. 

I. L. E. 28 Calc. 641 

L Applicability of, to natives of 

India. It has Biwajs been the policy of the Courts 
of this country not to apply the strict rules of 
English law to natire* of this country. Parabdi 
f Sahani V. SIahoiied Kossim 

I. B. L. E. A. C. 37 

2. — Law in mofussil— Jiey. 
IV of J827, ». 26. Although the English law is not 
obbealory upon the Courts in the mofu<sil, they 
ought, in proceeding according to justice, equity 
and good conscience (Bombay Regulation IV of 
1827, 8 2G}, to bo coTcrned by the principles of 
English law applicable to a similar etoto of circum. 
stances Dasa Ha^iaji r B^oaji JAorsnrr 

2 Bom. 88 : 2nd Ed. 39 

Weebe V. Lester . 2 Bom. 55 : 2nd Ed. 52 

3. ■ _ — EnijUth rttlet of 


4. Advancement, doctrine of. 

—Benamt ‘purchase — Europeans \n India The 
English doctrine of adrancement is apfdicable in 
India as betueen a father and daughter, both of 
English extraction and living under English law. 
The status of the daughter, under an alleged bond 
fide purchase, made by her father for her advanco- 
ment nhen a minor, cannot be set aside except by 
positive proof that the father merely made use of 
her name as he would that of any servant or 
stranger, retaining the beneficial interest in the 
property for himsrif Kisiiex Koosiab Moitbo t. 
6TEVENS0S ... 2 W. B. 141 


6 . - 


Aliens, law relating to— 


Dense of lands for charitable pUTpos€S~Stalule of 
^OTtmain—Introduction of EnjUsh law into India 
The introduction of the English law into a con- 
quered or ceded country does not draw with it that 
branch which relates to aliens if the acts of the 
power introducing ,t show that it was mtrodueed, 
not in aU lU branches, but only sub modo and w ' 


English law— con/j. 


\ 


th© exception of this portion. The English law in' 
capMibting aliens from holding real property to 
theirown use, and transmitting it by descent or 
devise, has never been introduced into the East 
Indies so as to create a forfeiture of lands held in 
Calcutta or the mofussil by an alien, and devised 
by n will executed according to the Statute of 
Frauds for charitahio purposes. Stmllr : The 
Statute of Mortmain docs not extend to the British 
territories in the East Indies. ^Iayor op Lyons 
r. East I^otA Company . 1 Moo. L A. 175 

6. .. — Inheritance, law ot~EnglUh 

Jaw hour far appliciAle. The case of Mayor of 
Lyons V. East India Company, 1 Moo /. A. 175, 
dots not mean to decirio that the Courts of this 
countrynrejustiGeilm ailopting just so much of the 
law of inheritance, or of dow er, or of any other law, 
as they consider equitable, and rejecting the rest. 
It onlypomts out that there are certain portions of 
the English statute law which from their very nature 
were only passe<l for reasons connected with 
England, and which would not be applicable in 
India or any Colony of Iho British Crown, e <7 , the 
Mortmain Acts, the T-aw of Aliens, and the like. 
SaREIES f. I^OSONOMOVEB DoSSEF 

I. L. E. 6 Calc. 794 ; 8 O. L. E. 76 

7. — Attainder, law of— Law in 
force in India Per Ciirian , — 'Jlio Enclish lawof at- 
tainder dkl not apply m India m 178’’. Papa'iva 
r. I'exsatadbi Appa Rau. Xarasimsa Appa 
Rap V. Venkaiapri Appa Rap 

I. L. E, 16 Mad. 884 

8. Attorneys— 5tnl. 3 Jae. I, e. 7, 

Stat. 3 Jac. I, c. 7, has not been extendi to 
India. ^VlLZI^so^t v. Abbas .Sipear 

3 B. L E O. C. 96 

9. Banking in mofussil — Law 

of SUrchants. The Law of ilerchants u not appli- 
cable to banking transactions m the mofussil Al.i 
V. Goval Pass . . . 13 W. E. 420 

10. Bankruptcy — Stat. 6 Geo. IV, 

c. 16, and 2 d. 3 ll'ilf. IV, c. Ill — Proof of 
banJenptey under English Commission The Stat. 
6 Geo. IV, c. 16, and 2 8: 3 Will. IV, 0 114, made 
to facilitate the proof of bankruptcy and assign- 
ment in England, were held not to extend to the 


11 . Case Law— 

English precedents to India English precedenta 
are only to be applied m India after being carefully 
weighed and tested with regard to the cus om^n 
habits of the people. Ji^cooBUNDnoo^b^w^^t 
Gbant Suns & Co. . 


2 Hyde 129 
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ENQIiIsn LAW— conJj. 

12. Print!)ilt$ of 

Knghfh Common Lnie and KquHy Court*. Tl»® 
different princijilc# on «hich C^urt* of Ivitr «n«l 
Equity ih Enpland administer jusUee oh«mr'J 
upon, and the necessity of bearing in mind this 
distinction when Enplish tases are referrwt to, 
pointed out, pEDDAitrintuitY r. Timm* Itrnn 

2 irad. 270 

See as to Enpli'h eases per MAcPiicnsox, J., in 
Paubati Cu*Ras JIooKiriutE r. IlAMSaiiAVAN 
JlATtLAL . . 6 B. li. n. 300, 400. 401 

13. Contracts — Common hw of 

£nj?and. The requirements ol the common Hw of 
England cannot, un!e«.s made applicable by legisla- 
tion or sanctioned by MeI]-e»tAbh<he<l judieUl 
usages, be imiMirted into the construction of a con- 
tract made in this country, unless it be clear from 
the construction of the contract that the p-irties at 
the time then entered into it had such requirements 
in Tiew, and intended that the contract should be 
controlled by them. OnEAT EasTEnv lIoTrr.CoM- 
TABT f COLLECTOn OP AiXAnansD 

2 Agra Bz. O. C. 1 

14- Ayretinenls under 

4<al and by parol. In agreements betueen natuca 
of this country the law docs not distinguish bctuccn 
those sihich oro under seal and by parol, the 
English law to that effect not haring bten intro- 
duced into the country. KsisttKA t. Haitappa 
Sqakebaoa .... 4 Mad. 98 

16. Bqultable mortgage— J/od. 

Peg. JI of JS02, t 17. Madras PcgulatioD II of 
1802, a 17, enacts that, ia the absence of any 
positise law to the contrary in force m tbo Presi- 
dency of Madras, the decision of the Court is to be 
according to tbo justice, equity, and good faith. 
The plaintiff nas an Armenian, and the defendants 
‘"ic pUmt- 

, on land, 

' eposit of 

igreement 

that the transaction was to be govcrncil by any 

{ articular local Ian ), that under Madras Regulation 
I of 1802, s 17, the principles of English law res- 
pecting equitable mortgages applied. Vardev 
biTH Saji e Luckpatuy Rciyjee Lallaii 
■ 9 Moo LA. 303 

1®. Estoppel — Approbation and 

reprobalion of transaction The principle that » 
party cannot both approbate and reprobate the 
same transaction is applicable to Indian cases. 
ILazBAKT-Aix f SniKnisB>A Siygh 

2 B. li. R. P. C. 44 : 11 -W. B P. C. 19 
12 Moo. I. A. 167 

17. — Bundis — Analogy bcticten 

hvndi and htll of ttehange — Application of English 
. law. Where the analogy between native hundia 
and English bills of exchange is complete, the 
English law is to be applied, SmipooxATB Grose 
f. JupDooNATR CnATTERJEE . 2 Hydo 269 

18. - ImmoTeable property— 

Lucs oppficoMe to Eombay^Lex loc^Pcatily and 


ENOLIBH LAW-<onfd. 

personality. Tho lex loci report of the Indian Liw 
Ci>mffli«<ioner8 ami tho introduction of Engli<h 
law into India di<cuMr<l. Distinction taken, srith 
reference to the obscrralions of Ixird Kingsilown 
as to Calcutta in tho Jdmeale Genrral v. Sumo, 
moyet 9 2too, I. A. 425-4‘20, between 

ItoRibay, which was held by tho English in full 
soTcrcignt}', and Calcutta, which was merely hold 
by them as a factory. Statement of circumstances 
whicli le<l to the passing of IVrgu«»on’a Act, 9 Geo. 
IV, c. 33, and Act IX of 1837, relating to the im- 
moreabte property’ of I’arsis. Xaoroji Bebasui 
r. ISooEits . . . 4 Bom. O. C. 1 

10 . Insuranco—Apflicalilily to 

Itinda* — Lite where no pr(nci7>fe of Hindu taw is 
apiittable— Contract of imurante. Where the de- 
fendant*, underwriters of a policy of insurance on 
goosis on board a vessel liound from Bombay to 
Calcutta, were Hindus, but no principle of Hindu 
law was applicable, the parties haring selected tho 
Englidi language for the expression of their con- 
tract. Held, that the case was to be determined m 
acconlance with tho principles of English law. 
llARitiDAS rensHOTAM I’. GAMBLE , 12 Bom. 23 
20. Limitation, law of— /fpyfjco- 

tion of statutes to India. Tho Statute of Limita- 
tions, 2) Jac 1. c 10, extended to India. EtST 
Inpia CoMrAS\ f. OpiTcmins I’aul 

6 Moo. I. A. 48 
Itapplied to Hindus and Mahomedans as well as 
Eurojicans in civil actions in tbo Supreme Court. 
Kcckmacoye t. LniOBUoy MornenoKD 

6 Moo. I. A. 284 

2L Married woman’a property 

— Law applicahte to Hindu c^tcrfi. The English 
laiv relating to a married woman’s property, and 
the right oi the husband therein, is not necessarily 
applicable to Hindu converts to Cliristianity. The 
rule of decision m such cases is tho rule prescribed 
by equity and good conscience, w Inch is in each case 
to refer the decision to the usages of the class to 
which the convert ma^- have attached himself, and 
of the family to which ho may have belonged. 
Panoc V ScRBOMONcoLA Dossee . 1 W. R. 23 

22. Notice, doctrine of— Brier* 

tty of rtgislered deed. The English equitable doc- 
trine of notice, where there n a content as to the 
priority of ft deed registered under Act XVI of ISSf 
or Act XX of 18CC over an unregistered deed of a 
date prior to those Acts, is applicable ia India. 
JtyA^DA3 KeSQAVVI V. I^AMJI K’aKABHAI 

7 Bom. O. C. 46 

S3. Oaths in Courts of Justice 

Siat 17 d 18 I’lef . c 125. The English Stat. 
17 & 18 Vict., c 125, docs not apply to India. 
Vapo MvpAiJ V. SouERBY . . 2 Mod. 246 

24. Personalty, law relating to 

—-Bow far English law ts applicable in Calcutta-— 
Term of years— Armenian»-~Construction of power 
la deed to inicrf. The English law rclatmg to 
personalty apphes to personality in India held by 
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British subjects and others to whom the English 
law is applicable A term of years is therefore 
personalty in India as it is in England. Arinenians 
in India are subject to tho Eni^lish law. A power 
contained in a trust-deed to invest R20,000 “ in 
or upon any real or Government securities, or In 
or upon any public funds at interest,*’ is of an 


26. 


- Prescription Act— low of 


— -I. lOtaoniiLlOU ACZ—lAllO Of 

mofitsitl. The English Prescription Act does not 
apply to this country in tho mofussil. Joy Pro- 
KASn SiKon V. Ameer Ally . 0 "W, II. 01 

See Cases under Prescription. 

n — -I'^’intogeniture, law of— low 

«« Bombay. Tho Portu- 


^<^nugutit in nombay. Tho Portu- 
guese inhabitants of the town and uland of Bombay, 
not haying had their laws, and usages having the 
force of laws, preserved to them by tho treaty by 
which Bombay was (1601) ceded to the English, are 
subjMt to English law. so far as the cameras been 
introduced into Bombay, and has not since been 
varied by leeislation. Where a Portuguese inhabit, 
ant of Bombay, being entitled to certain immove* 
able estate in perpetuity, died intestate before the 
the Succession 

Act, 1805, came into force), leaving two nephews 
“X nert-of-kin. it was held that the 

* if.®i*“®®’“heir-at-Uw of the intestate, wae 
entitled to succeed solely to such imraoveablo 
estate. Lopes v Lopes . 6 Bom. O. C. 172 


i T V “ — r Profit & prendre — Rule ai to 

eta utee affecttjig the Crowr^^profit d prendre— 
Rrghl of p^urage in Bombay Preeideruy—Pre. 

construction accoidmg to 
wmch the Crown is not afiected by a statute, 
u^esB speciaUy named m it, applies to India, 
•ine rule of English law that a claim to a proSt 
a prendre cannot be acquired by the inhabitants 
of a village either by custom or prescription docs 
not apply to a right of pasturage claimed by a 
vulage in the Presidency of Bombay as against 
the Government. The right of free pasturage has 
always been recognized as a right belonguig to 
certain villages, and must have been acquired by 
custom or prescription. Secretary op State for 
INDIA V. Mathurabhai . I. L. R. 14 Bom. 213 


. -• Sheriff’s sale. Sale ».»c. 

cution of decree~L^w in mojuasd. The law of 


" 7' — A/iw in mofuasd. The Jaw of 

tn^B mofussil was the lex ret aitce at Sheriff’s sales, 
and controls or modifies the English law as to 
d^l'^'ery. Brown v. Ram Comul 
TCr«.TTT CnUNDEK CHUCKERBOTTY ft RaM 

Komi onoas . . . W.K.1B«4,179 


29.- 


nert,, 'TK. t> , P^v/eitare of pro- 

* ^'*g^'sh law of forfeiture of the per- 
erm- JL perBons committing suicide, jf it 

'Iwa >■> M... » not .ppU- 

o«We to K.toa Qu„, . tviother tho lawSor 


ENGLISH LA-W— co«w. 

had ctiatcnco at re-arda Europoant In India. Ad* 
tocate General op Benoal v. Sobsojioyee 

IW. E, P. C. 14 : e Moo. 1. A. 387 

30. . 


_ _ Superatitious uaea, Statute 

of. — ^The English statute as to superstitious uses is 


not applicable to the Courts in India, and those 
Courts have jurisdiction to entertain su-ts for the 
cstablishracnt and administration of native religi- 
ous institutions. Advocate General r. Vishva- 
NATH Aimaram . . IBom. Ap. 9 


Khus-alchand V. JIah-adeo Grni 12 Bom. 214 


31. 


- Trust, declaration of— 


Binding effect of volnnlarij deelarationi of tru-tt- 
P«nci^e of Equity Conrlt Queere: Whether 


’oiirts 

ation 

Ven. 


Auoa. 4 


32. -j;- 


Wagers— Sf-if. 8 ds 9 Viet., 


e. 109 {Qamtt and Wogert) The Stat. 8 & 9 Vict , 
e. 109, amending the law relating to games and 
wagers, does not esteod to India. Raulall 
niAKOORSBVDASS V. SODRIPNllUlL DlIOONDVULL 

4 Moo. I. A. 839 


By-laws— 5y-/aiF held to be 


unreatonable, and tit enforeemtnt rtfuni. The 
English law as to the necessity of by-laws being 
reasonable u applicable to by-laws framed in the 
exercise of their statutory poners by Munloipil 
Boards in India Emteror v. Bal Kisban (1002) 
I. L. E. 24 AIL 493 


ENHANCEMENT OP KENT. 

Col. 

1 . RiQBT TO ENHANCE . « . 3564 . 

2. Liability to Enhancement — 

(а) General Liabilitt . . 3569. 

(б) Particular Tenube-holders 

AND Tenures . . . 3572. 

(e) IiANDS OCCUPIED BY BuiLDINCS 

AND Gardens . . . 3574. 

(d) Dependent Talukhdars . 3577. 
(«) Construction op DocuntENTS 
AS TO Liability to En- 
hancement . . • 3581. 

3. Exesiption prom Enhancement by 

UNTPORM PaYBIENT OP ReNT, AND 
Presusiption — 

(o) Generally . . • • 3587. 

(6) Proof op uniporm Payment . 3590. 
(c) Variation by Change in 


Nature op Rent and by 
Alteration op Tenure • 3599. 


4. Notice op Enhancement — 
(o) Necessity op Notice > 
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XNHAlfCEMENT OF RENT— con^'^. 

4. Notice or EjmisCEMtyT — eonetd . 

Col. 

(b) FonM ATfD. Scmarvcr or 
Notice asd IsronMAtmcs 
IS .... 3C03. 

(e) ScnncE or Notice . . 3021. 

5. GnocsDS or EsnASCEMEST— 

(a) Geseiiallt .... 3025. 

(b) Rate or Rest LOflxn toas is 

ADJACENT Places . . 3020. 

{<) IscEEASE IS Valce or Lakd. 3633. 
(<f) Lasds ittiJ* IS Excess or 

Tescbe .... 3010. 
•6. Deceeasb is Qcastity or Lisp . 3018. 
7. Resistance to Evn ancement . 3018. 
S. Rioitt to Decree at old Rate os 

Reecsal or Eviiancemest. . 3010. 


Ste Bekoal Rent Act, ISCO. «. 31. 

1.I4.R20 Calc.-408 
Stt Benqal Tesascy Act. s. 7- 

8 C. W. N. 1 
0 C. W. N. 634 
Stt Desoal Tenancy Act. e. 29 

0 C. W. N. 266 

S<t Bengal Tenancy Act. s 20 (6). 

11 C. vr. N. 02 

Ste Bengal Tenancy Act. s. 60. 

I. L. R. d Cale. 617 
I. L. R. 25 Calc. 744 
4 O. vr. N. 613 

Ste Bengal Tenancy Acc, s. 15S. 

1. L. R al Calc. 807 
Su Bengal Tenancy Act, s 188. 

I. li. R. 17 Calc. 685 
I. D. R, 19 Calc. 693 
I. L. R. 25 Calc. 017 
See Bosibat Land Revenge Act, ss 85, 
86 . . I. D R. 16 Bom. 686 

See CoNTBACi Act, s. 74. 

I. L. R. 22 Calc. 65 
See Co-SHABERS — S uits by CO-shabebs 
WITH RESPECT TO THE JolNT PBO- 
TEBTY — ENHANCEJIENT OP REKT. 

See Declabatoby Decbee, spit fob — 
Rest and Enhancement or Rest. 
See Decree — Foku or Decbee—Eshak- 
CEMEST or Rest. 

See Evidesce Act, s. 91. 

I. D. R. S3 Calc. 607 
See FoBrEtTURE . 0 0, W. N, 355 

See GnATWALi Tenure 

B, Ii. R. Sup. VoL 669 
11B.L.R.71 
14 AIoo. I. A. 247 
13 B. Xi. R. 124 
Ii. E. I. A. 8up. VoL 181 
I. !•. R. 3 Calc. 251 


ErrHANCEMENT OF RENT— conld. 

Ste KABUT.IAT— Proof necessart is 
Suit. 

See Kabumat — Requisite PRCLUttsi. 
RIE3 TO Suit. 

B. Jj. R. Bup. Vol. 25, 202 
4 TV. R., ActX, 6 
TV. R. 1864. Act X, 2. 37, 00 
6 TV. R., Act X, 88 

See Landlord and Tenant. 

• 0C.TV.N. 028 


See 3 Iadras Rent RreovERv Act, s. II. 

I. L. R. 20 Mad. 468 
See Onus or Proof— Eniunczment or 
Rent. 


See Rent, suit fob . 
See Second Affeau 
I. L. 


See TViLL 


B C. TV. N. 880 

R. 33 Calc. 200 
0 C. TV. N. 309 


- by arbitration— 

Set Bengal Tesascy Act, s. 30. 

6 C. TV. N. 614 


— lands held in excess of tenure— 
See Bengal Tenancy Act, s 52 

6 O. TV. IT. 318 


— onus of proof— 

See EnDENCE— Ci\iL Cases— lIiscEt- 
LASEOUS DoCUJIZNTS— RoaD'CXSS 
Papers . Z. L. R. 80 Calc. 1083 


J. RIGHT TO ENHANCE. 

L — - — - Priority of title or tenure— 


ca. tjATVABABAN GuG%AL V. RCHtm CsCXDEa 

MittER 

2 B. L. R. P, C. 23: 11 TV. R. P. C. 10 
12 Moo. I. A. 263 

2. 'Suit not brought under Rent 

Act— Suit to asseet land at enhaneed rale — Act X 
of 18S9 A suit to assess land and recover rents at 
80 enhanced rate must bo dism^sed if not brought 
under some section of the Rent Act. Sbecdiiur 
Jha V Dabee Dutt . . .9 W. R, 170 

See Laluhjionee v. Ajoodhya Ram Kjias 

23 TV. R. 01 

3. Suit to eesees land paying 

no rent. A suit to assess rent upon land paying 
no rent at all u not a suit for enhancement of tent. 
Babopa Kant Roy v. Radha Chubs Roy 

13 W. R, 163 

4. Lakhiraj tenure— Pesumplion, 

nwessily ©/, before enJuineemeni. A decree in a 
euit for resumption must be obtained before rent can 
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ENHAKCEMENTT OP EECTT— conji. 

1. RIGHT TO ENHANCE— conJi 

be recovered against a tenant holding under a 
lakluraj tenure. Hnx v. Khowaj SnEiKn 

Idarsb. 664: 2 Hay 663 
RoiiESii CncNDER Dm v. Goonoo Doss 
NuwDEE . . . W. R. 1864, 204 

2LU103IED llyASOBOOi. Hek V. lUnosiED Syto 

Khak 1W.B.16 

Ntod Kisbobe Lai, v. Kitreeii Bbksb Kbas 

6 W. B., Act X, 62 
Modee Heddut Jowabdab t'. Sakdes 

12 W. B. 439 


6. Hereditary conditional ten. 

ure — Hesumption, nccM^iUj of, Itfore enhance^ 
ment — Desctndanl of granite of jaghir A euit to 
enhance is not maintainablo against the descendant 
of the grantee of a hereditary conditional jaghir. 
The zamindar must first sue to resume on the 
ground that the jacbir has been determined by 
breach of the condition through neglect of the 
service. NtUI0 ^•EY Sisgb Deo f RAitcoPAi, 
SiKon CnotvnnBT . . . Marsh. B18 

6. I— — Funebukee lakhiraj lands— 

Ifeeeasity for reaum[iUon before tnhaneement. A 
zamindar may sue to enhance punchukce iaUiira] 
lands mthout first suing for their resumption. 
IIasbub CmiVDiu. Ja^ah e Rajeissen Mooker. 
SEE 7 W. B. 86 

7. Tullubl bromuttur tenure— 

Heeuuiy far refumptian before tnhantement. A 
tullubi bromottur tenure is not a Ukhiraj tenure, 
and it IS not necessary for a landlord to bring s 
suit for Its resumption before bo can sue for enhance, 
ment of its rent. Nilsiobee Sl>nn v. Cbukdeb 
Kakt Bamerjee ... 14 W. H. 251 


8. Bong. Beg. VTI of 1822, ®. 9 

— Act X of 1850, a 13 — Hxght to enhance uilhout 
notice S 9, Regulation vn of 1822, related only to 
settlement, not to collection of rents, and did not 
entitle a person claiming from Goveroment as a 
private zamindar to enhance rents w ithont proceed- 
ing under the law for the collection of rent and 
without giving notice of enhancement under s 13, 
Act X of 1859. Nawab Nazim or Bengal v. Ram 
Lat.l Ghose alias Jooosundboo Gbose 

e W. B., Act X, 6 

0. Bent paid m kind — Conrer. 

stem into rent paid in money. A zammdac may sue 
to convert rents paid in kind into rents paid in 
money The fact of the raiyat having paid m kind 
for a number of jears is no bar to enhancement. 
THAkoop. Pershao V Mahomed Bakob 

8 W. B. 170 


.S 5 f«^~er.; — Aesigninent of rents to ere. 

p tf ^ term beyond existing lease — 
^ The mere circum- 

« has assigned to a creditor 

f 1 foJ^certam years ex. 

tending beyond an esisting lease, docs not prevent 


ENHAHCEMEUT op bent— confi. 

1. RIGHT TO ENHANCE— cwiW. 
him from enhancing the rent after the expiration of 
the term. Essen Cbondee Mamck v. Seebjoy 
TaiKOOB . . Marsh. 435 ; 2 Hay 603 

IL Sale of tenure In execution' 

of deereo— 2?ar to enhancement. A landowner is 
not estopped from enhancing rent by the circum.>. 
stance that he has caused the tenure to be sold 
under a decree. Sprsomoyee v. Adoho Churn 
U or Marsh. 605 

12. Parmer for a term of years 

—-Absence of stipulation prohibiting enhancement, 

A farmer for a term of years is entitled to enhance 
the rent of raiyats holding under him when there is 
no condition or stipulation in his lease precluding 
him from so doing. ResHTON f. Girdiiaree 
Tewaree . . Marsh. 331 : 2 Hay 394 

13. Ijaradar — Absence of sUpvla- 

/ion prohibiting tnhaneement. An ijaradar is en- 
titled to enhance the rent of rayats holding under 
him n here thcro is no condition or stipuiation in bis 
lease • precluding him from so doing Dooroa 
PrOSAD MvTEE f. JOYNAIUIX HaZRA 

I. D. B. 2 Calc. 474 

14. .. ■■ Dur»ljarndar. A dur-ijaradar 

can enhance the rents of the estate of uhich he 
bolds the sub-lease. Gunoabam v Ujoodiiyaium 
M\te 2 W. B. 168 

15. Auetion.purchaser An aue> 

tioD-purchaser cannot eject a raijat having a right 
of occupancy, or enliance his rent, except in the 
manner prescribed by law. Dabee BnuGOUT t*. 
Beechun Raoot . W. B. 1864, Act X, 111 

16. Act I of 1S4S. 

An auction-purchaser under Act I of 1S45 is not 
entitled to sue to enhance the rent of a tenant, 
not being a raiy at or cultivator, without bu consent. 
jcocoDEsnuRv Dossu. t>. Uma Churn Roy 

7 W. B. 237 

17. — — — Bcng Begvhtion 

XLir of 2793, a. S. According to the decision of 
the Privy Council m the ease of Sumomoyee v. 
buffers Ckunder Boy Bahadoor, 10 Moo 1. J. 123, 


the time when the auction- purchase takes place ; 
and ho cannot demand any higher rent, even if, at 
’ ... ■ ’le in accord- 

e MomNT 

J.. OJ. 1 Calo. 613 

18. Independent talukh formerly 

part of a zamindari — Decree of 1805 — Bengal 
BegulatiOH Vlll of 1793, ss. 5 and 50— Bengal 
Tenancy A.t, 18S5, a 67. A decree of the Sudder 

Dinari Adalutin 1805 declared that a talukh was 

fit to be separated from the zamindari of which it. 
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ENHANCEMEKT Or RENT— eenJJ. 

1. RIGHT TO ENnANCB-«n/<i. 
bad onpirally bwn |\irt acconlinff to thf prothfom 
ofe, 5, Itc-cuUtion VIII of J703 lhedcerrod>rcct«l 
(hat, until separation, rent should be paid by tho 
taluihdar to the ram'indar, accortlmff to Ibo 
jumtna already asso'wl upon the talukh**; this 
revenue to be, on the separation being effected. 
dcducte<l from that B««e*i-*w upon the zimindati- 
r«xecdinpa with a view to separation then continu' 
cd, but litigation and delaj'a ensued, with tho result 
that no separation had lieen effected when Ihcao 
suits were instituted in 1832 and 1833. In these 
suits, the holders of shares into which the ratnindari 
had been partitioned claimetl to enhance the rent 
on the talukh. //eW, that the decree of IS03, 


right of enhaneement. S. fi" of the Bengal Tenancy | 
Act, 1833, applies onl3 to rent payable iiuarterly. . 

Hzs^A^TA Kciuni Debi i. Jaoadjvdkv N*t» I 
Rov . . . . 1. 3in. 22 Calc. 214 

I., n. 21 1. A. 131 

19, - Inamdar— Ffwants m jeuts^ 
Sion btfort yrani o/ mam. An inamdar, (hough he 
cannot eject Ins tenants w ho have been in posicAsion 
before the grant of the inam as long as they pay the 
pent due for their land, may nevertheless raise such 
rent at bis pleasure (they not having aeijuired a 
prescriptive title), and is not restrained m doing so 
by the rates fixed by the Covemment survey 
luni mx JoTi f. Kaiuyax AcitAiiYA 

e Bom, A. C. 23 

20. Jfirtfs — Lmtied 

fKuer to enhance An insmdar’s po« er to enhance 
the rent of mitaai tenants is limited. lie cannot 
demand more rent than what is fair and c<(UitabIe 
according to the custom of the country. IIistaP- 
JUT GonAn t) Bayaji 1^as(aji 

I. L. R. 3 Bom. 141 

21 , 31ir0sidat's — 

Right o/ inamdar to tnhanee their renl—Cmlom. 
Mirasidars in an mam village cannot always claim to 
held at a fixetl rent. An inamdar can enhance their 
xenls within the limits of custom Viviivanato 
Bhisaji V. DnoxDAPPA . I. Xi. R 17 Bom. 476 

22. — . — Permanent trn- 

ant. In every part of India the GovemiDcnt or its 
alienee is debarred, if not by law (as in Bengal), yet 
by the custom of the country, from enbancing th® 
assessment of permanent tenant^ beyond a certain 
limit. What that limit is, must be detenuined by 
the circumstances of each case. In a suit by an 
inamdar, holding under a grant from Seindia made 
in 1733. against his permanent tenant for an 
enhanced rent, the Court, in the absence of law op 
contract to the contrary, affirmed the plaintiff’s 
right to cni/ance the assessment to the extci.t to 
which, according to the old custom of the country, 
Bcindia would have been entitled to enhance it, 
and upon a virtual admission of the defendant 


laniAlTOEMENT OF RENT— rtmfd. 

1 . RIGirr TO ENHAKCE-conf./. 
allowed enhancement to the extent of onc-hsif tho 
produce. PAnsoTAi! Kesha VDA sr. Kalyas Rnvi 
I. E. R. 0 Bom. 348 

23. Nlj.joto lands held by ton* 

ant witliout right of occupancy — Venj. 
Act VIII of JSS9, $». 8, If, fJ— A’o/ue to quit, A 
landlord seeking to obtain an enhanced rate of rent 
on accountofnij jotc land held by d tenant without 
a right of occupancy has no right to obtain a judicial 
aascAsment upon tho footing of a notice under Bengal 
Act Vlll of JSfiff, ss. 14 and 15. llis right in ac- 


notice to <juit unless ho agrees to pay tho rent 
require*}, and if the tenant continues in occupation, 
lie must bo taken to have agreed by impliiation to 
pay (he said rent. Jaxoo Mdxdpii r. BuiJo Sivnn 
22 W. R. 648 

24. Lcsseo’of houso — Rent of sub- 

tenant. The Jwsec of a share of a house has a right 
to raise the rent of sueb share, while in the occupa- 
tion of a sub-tenant without a lease, after due notice 
of (he increased rate, and to proceed to eject him 
if ho refuses to juiy tlie higher rent, even though ho 
has been in posies'ion for many yean RiuLali. r. 
CiirNMos GncnccK . . 24W. R. 271 

26. — Sbilatri lands— Bom. Reg. 

1 of ISOS, t. 4— Right of tnomdars to raite ataetS‘ 
tnent on ehilatri lande. Government, by an in. 
denture, dated the 23th January 1810, conveyed to 
A and B. and their hciiv and assigns, certain villages 
in the island of Satsette, w ith the exception of such 
spots of shilatn tenure as might bo therein, or on 
any part thereof, which could only become the pro- 
perty of /} and B, on their purchasing the &ame 
from the proprietors Since 1810, the holders of 
theso ahilatri lands had paid to the grantees and 
their belts assi-s<:mcnt (orrer.tjata fix«l late which, 
before the grant, they used to pay to Govemment.- 


cnbanco the rent (or revenue), which he had failed 
to do, and Regulation I of 1808, s. 4, els. 1 and 2, 
containing admissions by' Covemment (which 
then was the immediate landlord of tho ehilatn- 
dars) that Oovemment itself had no such right, 
plaintiff was consequently nOt entitled to rai'io 
the rent. Dadibhai jArLiNOir.Ji v. Rssui bin 

Buio U Bom. 182 

20. Mlrasi lands — Contractual 

Ttlalian—Veage of the locaht’j—F.nham'em.tni 
to be juet and reasonahle—Land Recenve 
Code (Bomhaij Ael V of 1S79), e 83~-Inamdar 
—Grantee of Rogal ehure of petenwe or of s,it. 
field, that in a suit by an Inamdar to enhance 
rent of Mitis land, it must he determined whether 
what was paid was rent and whether the Inamdai 
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( 3569 ) PIGEST OP CASES. 


ENHANCEMENT OP EENT— eotrfi- 
1. RIGHT TO E^'HANCE— concli. 


ENHANCEMENT OP RENT— conii. 

2. LIABILTir TO EXHANCEMENT— eon/i. 


Iia^ a right to enhance as against one, who hotda on 
the same terms as the defendant does ; the test is 
whether there has been any and what enhancement 
according to the usage of the locality in respect of 
land of the same description held on the same 
te lure. Rajya v. Bai.kri<>un< 

I. h. B. 29 Rom. 415 

2. LIABILITY TO ENHANCEMENT. 

(o) GESEnili LUPILITY. 

L RAlyats haviiig right of oc- 

CUpancy. No tenures are liable to enhancement of 
rent by judicial proceedings except the tenures of 
laiyats having right of occnpancs, unless on the 
foundation of cu«tom or of agreement expressed or 
implied. Scasoo JIoye v. Bluubabdt 

0 W. B. 652 

Chunder CooiiAR BarERJEE r. Azeemoodces 
14 vr. E. 100 

2. Eaiyata with right of occu- 

pancy. In the absence of express stipulation orof 
a right such as is mentioned lo es. 3 and 4. Act X 
of 1359, all raiyats haring rights of occupancy are 
liable to have their rents enhanced, if such rents are 
below the rate payable by the same class of raiyats 
for land of a similar docription, and with eic-ilar 
advantages in the places adjacent PtraLwaH 
Tiusoob V Godooreb Kookwia 

W. R. P. B. 142 

8.^ Raiyats with stipulation 


2 Agra 303 

Byjuath V. Chutter Sikoh . 3 Agra 181 

4. Settlement tctA 

■Goiemment for higher retenue. If a raiyat has a 
right of occupancy, his rate of rent can only he en- 
hanced in the mode prescribed by law ; If be has not, 
his landlord can only claim arrears of rent on the 
ground of actual agreement, express or implied. 
Such claim cannot be made at an enhanced rate 
Bimply because the landlord has settled with Corcro- 
meot at a higher rate of revenue. ROOPUK ROT v. 
PusDEEP Singh . . . . 22 "W. R. 10 

• Tenure not agricultural — 

Tenant at tnadeqvale rent Except in the case of 


(o) Gexeral LTABurrr — eoniJ. 

See KTi.Asn Chunder Siecar r. WoostAxiniD 
Ror 24. W. R, 412 

6. Intermediate tenants — 

Herfdifary and traniferable tenure — Act X of 1859, 
» IS. MTiere a tenure was or has become here- 
ditary and transferable, and the rent has not been 
changed from the time of the Perpetual .*Jettlement, 
the tenants (being intermediato between proprietor 
and raiyats) are protected from enhancement by 
a. 15, Act X of 1839. Tenants, intermediate 
between proprietors and raiyats, are subject to the 
Rent Act, which contemplates under-tenants as 
distinct from raiyats, and contains provisions relat- 
ingto both class"s. Dnpxptrr Srvon r. Goomin 
S i.von . 0 W. E. P. C. 8 : U Moo. X A. 433 

7. Act X of 1S59, 

tt ISandlT. ^liere a notice under s. 13, Act X of 
1859, clearly recognized defendants as talukhdars, 
and at the same time songbt to enhance rent nnder 


8 Act S of 1S59, 

$. 17. The holding of an intermediate tenure does 
not remove the holder from the category of raiyats 
whose lands may be enhanced under a. 17, Act X of 
1859 : nor does the sub-Ietting of part of a tenure 
alter the original character of the raiyat’s holding. 
Usu Cnrox Durr v. Usia Tara Babee ( 

8 W. E, 181 

Horish CnuxDER Chowbhbv t’. Riat CHUNnra 
CnowuHRY .... 18 W. R. 628 

sc on review. Ram Chuxdeb Chowdhry v. 
Hurish Chtjrt)zr Chowdhbt , 19 W. B. 198 

8 Act X of 1859. 

». 17. There is no class of persons intermediate 
between the tenure-holders and the raiyats entitled 
to a notice of enhancement under s. 17, Act X of 
1859. Ram Chuitdee Chowdbbt v. Hmim 
CuUKDER CaOWDHRT . . 19 "W. B. 199 

Affirming on review . e, c. 18 "W. B. 628 

10. Ad X of 1859, 

as. 13.1$ Under as. 13 to 16 of Act X of 1859, the 
rent of a tenant who is a middleman may be en- 
hanced on notice on the same grounds (except as 
provided in those sections) on which 
to enhancement prior to the passing w that Act. 
Gbish Chiwpee Ghose t>. 


*I .Tenants assessed at Govern- 

ment aettlement — Zatrundara 
/or rist and Iriour of eoUecUon-^Ad X of 1859, 
s. 23, cl 3. Edd, that the plaintiS, whose land at 


<o pay a lusher rate of rent. LalcxmoREE «. 
ArooDHYA Ram Khan . . 23 "W. B, 61 
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enhancement of bent— ecnJi. 

2. LIABILITY TO ENIIANCEMENT— 

{a) GexERii. LuBiurr— oncV. 
the time of the wttlcment wus »?.«e<je<l with a 
proportionate Corcmnient demand, was not Iiahle 
to enhancement hy tamindare who, in them right, 
were restricted to pet a certain pcrcenlas© only for 
risk and labour of eollcolion by the order of the 
settlement ofEcer. SIoosEV KuiTinEV r. M ahomed 
T cQEE 1 Agra Eov. 3 

Wazees Au r. D^se . 1 Agra Rev. 16 

12. Eanda held in excess of 

pottah — Ael X o/ 1S59,*.H- The words ’‘rent 
free** in cL 14, & 1, are not used incontredutinctioQ 
to, hut merely as show ing the meaning of, the term 
“lakhiraj.” 'WhereUnds in excels of the number of 
bighas sjiecificd in a pottah ba> o been held for more 
than sixty j ears, and hare alwa3*a been considered to 
form part of what was covered by the pottah. they 
are hdd to hare Been occupied as land tncludcel m 
the pottah since before the Decennial Settlement, 
and the rent of them cannot therefore be enhanced. 
jAyoKEE Bcixcb CnrcsEnnrtTv v Nobik 
CH rsnrB Roy Cuowbubv . 2 W, R., Act X, 33 

13. Ael X cf I8S9, 

t, 27, d. 5-^Su>t for LabuUal. Where a tamindar 
aucdaraij'at for cnhaoccmeot of rent on the ground 
that he xras holding more land than ho paid for the 
land in excesa not being included in any pottah 
which bad been granted to the raiyat, but being 
within his *' jote 11(14, that the ZAmmdar could 


CnownnAiH v. Sajed Sbeis . 2 S. L. R Ap. 5 

14. Cultivators related to za- 

mindar — Assessment of rent — Rale of rent. Held, 
that mere relationship does not constitute a class of 
coltivalors, and a zammdar who allow cd some of bis 
kindred to hold at favourable rates cannot be com* 
pelled to show similar favour to other cultivators 
who may be equally near in relationship to bun. 
Rabee Scfon f. PoxcHini Siyon 

2 Agra, Fart IT, 203 

16. — Transferable tenure — JUuia- 

tion of tmmes — Tenant uko 1 ms transferred hts 
AoWinj — LtabiltUj of. The mam object of a suit 
for enhancement is to have the contract between the 
landlord and tenant as regards the rate of rent re. 
adjusted. In a suit for enhancement it was found 
that the defendant had, prior to institution, sold his 
holding, which by custom was transferable without 
the consent of the landlord, to a third party. There 
had been no mutation of names, or payment of a 
nazar, or execution of fresh lease ; but the landlord 
bad received rent from the third party, and was 
fully aware of the transfer. Held, that the connec* 
tion of the defendant with the holding had come to 
an end, and the suit against him did not lie. Abdci. 
Am Kit.v AmiED Ali . L Ii. ^ 14 Calc. 785 


ENHANCEMENT OF RENT— co»«. 

2. LIABILITY TO ENIIiVKCEMEXT—eonfi, 
(1) rAr.Tictn.AB TzycBE-noLDERs ASD Teitubes. 

10. Jungloboory tonante. 

Jungleboory tcnants'aro liable to enhancement. 
Ducstct Stxou t*. Goomav Sixob 

■Wr. R. 1884, ActX, Gl 

IIaRAX CnTODEB CnoSE t. GOOBOO CntJRK 
fintcAit 10 W. R. 421 

17. Moostaglrs — Act X of 1859. 

ss. IS and 16. Moostagirs arc protected from 
enhancement, not asrai^ats, but as intermediato. 
tenants, under as. 15 and 1C, Act X of 1859. Datrx* 
m SiNQB V. Goomax Sixon 

R. 1864, Act X, 01 

AfTirmnl by Privy Couned in DntrxpuT Srxoo v. 
Goosux Stxon . . ,11 Moo, L A. 433 

0 W. R. P. C. 3 

18. Ex.maafeedar — Rent-free hold- 

itiQ. //ehf.that an ex-maafeedar, whosolandat the 
time of settlement was separately assessed, and 

I the sum so assessed made payable through the 
I zammdar. cannot bo treated as a mere raiyat liable 
I to enhancement. KzPABpoOESEr KuixaxKbax 
' 1 Agra Rev. 60 

S<t lltnisnooLLAU Kiux v. Fbak Soosu 

8 Agra 280 

19. I Farmers bolding over— Act 

X of 1$S9. s. 13. S 13, Act X of 1859, (lid Bot 
apply to farmers bolding on after the expiry of their 
lease, who were therefore liable to enhancement 
without notice. Katoobam Shaba v. Dooboa 
Makjee . . . W. R. 1864, Act X, 82 

20. Purchaser of transferable 

A..I y rten , f 'Ti.. . . 


a right of occupancy under a 6, Act X of 1859. 
FiSUER f. NtlXDOO COOUAB fifUXDEE 

Marsh. 625 

2L Purchaser A-om raiyat at 

sale in execution — LiabUtltj to enhancement. 


22, Under-tenants — TenanU hold. 

my dtrecll;/ from Govtrnmenl. In a suit against 
the Government for a declaration that certain 

|..nrl< held I .1.1- , 


bau been taken by the Government shortly after, 
wards, but again restored under an order of the 
Board of Revenue in 1827, a eettlement being made 
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XCTHANOEMENT OP RENT— contd. 

2. LIABILITY TO ENHANCEMENT— conii. 

(6) Pabticitlab Tenuee-holdebs awd Tescees 
— txnld. 

at B2-8 per kani ; that in 1218 it was arranged that 
the plaintiffs should pay their rent through a taluUi- 
dar who had obtained a settlement for a term of 
thurty years over the whole of the chur m which the 
lands held by the plaintiffs wero situate; that on 
the term of thirty years expirin';, it was not renewed, 
and that the Government subsequently gave the 
plaintiffs notice of enhancement Held, that the 
plaintiffs were not under-tenants, and that, under 
the circumstances, their tenure was not Inble to 
enhancement Secretabv op State v Radiia 
Peeshad Wasti . . . 0 C. L. E. 189 

23. — — ■ — Safe /or aneari 

of rent. Under-tenures fall with the original tcoure 
of the defanlter, and are liable to enhancement by 
the purchaser of the tenure sold for arrears of rent 
TAEtrCKKAm POEAJUNICK tJ. JIcAtXTrTEE 

e T7. R., Act X, 34 

24. — Khamar landa— Act X of 

J8S9,s.J S. 4, Act X of 1859, makes no exception 
as to khamar lands. Hasi Coosun Mooreeiee v. 
RuooosaTtt MuOTui. , . .1 "W. R. 856 

26, - Mandidarl tenure— Tenant 

uiith right of occupancy at rates varying with revenue. 
ilandidari tenure is the tenure of a teoaot mth 
rights of occupancy who is entitled to bold at 
rates varying with the revenue, end he possesses 
privileges superior to those of ao ordinary raiyat 
Hts rates of rent are not liable to enhancemcDt. 
Buwkct NtmsEYA v GotntEt Sr^an 

2 N. W. 389 

26. Talukb created before acces- 

sion of British Government — Act X of 1859, 
s 25 A talukh created before the accession of the 
British Government, held at an unvaried rent from 
before the Perpetual Settlement, u protected from 
enhancement by s 15 of Act X of 1859. Gobjmp 
Chtodfb Pctt v IIuebosath Bor 

1 Ind. Jur. IT. S. 62 : 6 "W R., Act X, 10 

27. X«8see5, right of, to collect 

lac insects from trees — Act X of 2859. Act 
X of 1859 does not entitle a lessor to enhance the 
rent payable by a lessee on account of right leased to 
the latter to collect lac insects from trees growing on 
the lands of the former. Gopal Siiroii Mookah v, 
6ui.*KtrBEE Pahabik . . 23 W. R, 458 

28. Sursory jote — Act X of 1859, 

• I 3 an2 4 A sursory jote tenure is not exempt 
from the operation of ss 3 and 4, Act X of 1859, but 
is prote-tt d from enhancement on proof of twenty 
years pavment of uniform rent Dooroa Motes 
DOSSEV V ICassiSSUR Debea Crowdhbajs 

4 W. R., Act X, 20 

29- — Government khas mehal, 

mode of enhancement of rent ol The rent 
of aGovemment Vhas mehal can onlv be enhancrd 
fcy the same process as the rent oh any private 


ENHANCEMENT OF RENT-cjnif. 

2. LIABILITY TO ENHANCEMENT— coofd. 

{t) PaBTIOULAB TENUBE-nOLDEES AND TENURES 
— eoncld. 

estate. Aksiiaya CoohabDutt Shama Cuatiin 
Patitandi . . I. L. R. 16 Calc. 686 

30. Settlement of a Govern- 

ment khas mehal— ^ryutifion 17/ of 1822-^ 
Bengal Act III of 1878~~D-ngal Act YIIl cf 1879, 
ea. 10-li. In order to make the enhanced rent 
stated m a juramabundi settled under Regulation 
VII of 1822 binding upon a tenant, there must be 
either an assent to that enhancement or else a 
compliance with the provisions of the rent law with 
reference to enhancement of rent in force at the 
time of such enhancement. D'StUa v. R'i]kumar 
Dull, 16 ir. R. 258, Enayetoollah Itltah v, Nulo 
Coomar .8irrar, SO W. R. 207, and Reazo’oadeen 
Mahomed v M'Ali}inr, 22 IT. R. 540, folloned. 
Aesbata Coouab Dott p Sbaua Chabas Pati- 
taNDa . . . . I. D. R. 16 Calc, 586 


(e) Lands occuricD arBun-DiNos and Oabdens. 

8L ■ — . - Lands with btiUdings- 
Carden creund— Nun oynrvllurst lini. Land held 
ancillary to the enjoyment of a house, a*, for 
io<tancc, a garden or compound, la not subject to 
enhancement of root under tbe Rent Acts. Acts X 
of 1839 and XIV of 188.3 do not apply to laad 
occupied by bouses, but only to land held for agri- 
cultural purposes Powell • IVAitto KttaN 

1 N. W. 188 : Ed. 1873, 217 
Kalee Mohan Chattebjes »• Kiti Kmto Bor 
• 2 B. L. B. Ap. 39: U 'W. B. 183 


32. Garden lands — Act 1 of 2845, 

a 26. el 4 — Notice of enhnncemenl. In onier to 
obtain the benefit of cl 4, s. 2C, Act I of 1845 (pro- 
tecting garden lands from enhancement), it is not 
•ufficient that the not<ce of enhancement should 
describe the lands as garden lands, but there must 
be a clear finding that the lands have been held as 
such under bond fide leases. Siddessubee Chow- 
DHBUN V. ICiSSOBEERANT GoSSAIN 

_ W. B. 1884, Act X, 101 


33. — ^ — Lands situated in a town — 

Bengal Rent Act, 2869. A suit cannot be maintained 
under Bengal Act VIII of 1899 for rent at enhanced 
rates of land not used for agricultural or horticul- 
tural puqioses, but situated in a town Madan 

MOBAK B13WA3 V. Staikart ... ,...1 

^ 9 B. L. B. 97 : 17 w. R. 441 


- Lands for bnUdlng pur- 


34. juianas jor uuu..— o j - 

poses — Baatii land Bastu land (land used lor 
sites of houses) situated in a town cannot form e 
subject of suits under Act X of 1839 for enhaoo • 
ment Bustu land, which is the site of a house 

Docapie- ' •••' the 

srarroun * , , 

Act X ' ■ , 

CBisrp . . . . 3^. L. - ' 
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xjrnAiTCEMErrr of rent— wnM. 

2 LIABILITY TO EN'llAL'CEMEST—e&nti. 

(e) La5ds occrriED dt Bpiloiscs *sd 
Garde>>s — conid, 

8C. Ntmooddee Joardak r. SfovcniErr 

12W.R.J40 

Kailas CittscEn SinRAR v, T*c7»oai>as TAHAf* 
I.AR . . . 3 B. Ii. R. A. C. 294 noto 

(Conlro) Ke'int v GiiErniim Masjeb 

W. R. 1804, Act X, 9 
35. - Jiatlu lands — 

OodLaslu land* MTitn Lindi afo liable to be *«sesscd 
trith rent ba^tu and «hen as oodbasta lands. 
Preu Lal CiiowDinir r. Ilnnirv 

0 W. R, Act X, 02 


bia aont' eons for ever at a rent mentioned in the 
pottaha. Zfefif, that, though tbeauit was cognizable 
by the Collector, the rent was not liable toenhance* 
tnent. Kaunas Cntyciu Ilov v. Hiralal Seal. 
FASin CiuhP OiiosE r. FltRAUL Seal 

2 B. la R. A. 0. 63 : 10 W. R. 403 

37. Land with 'buttdlnga— 

ilokunrf. BTicrc a pottah nas granted at “ mo- 
kurari ” rates, and the landi «cro taken for erecting 
buildings thereon, and carrying on the work' of an 
indigo factory, it was held to indicate a building 
lease at a fittd rent, and a suit for enhancemcit 
would not be In respect of such land. Kebbt 
r, Radaklal Doss . IB. L. R. B. W. U 

38. — Ben? Act VJJJ 

of 1869 A suit for enhancement of rent under 
Bengal Act VIH of 1800 will not be m res|>ect of 
lands occupied by buildings. Bnojo Natu Km-'PC 
Cbowdhrt V. Stewart 

8 B. L. R. Ap. 61 s 16 W. R. 216 
36. — - Junsdiction. A 

suit for enhancement of rent of land covered 
with bjjldings will not lie in the Revenue Court 
under cl. 4, e. 21 of Act X of 1 850, but » cognizabte 
only by a Civil Court. pimaA Sekdaki Dasi v. 
Bibi Ujidatakbissa 

0 B. L. R. 101 • 18 W. R. 234 
On appeal from 8 c. in n hich Judges diPered. 

17 vr. R. 161 

KHAmmonr Armed v AontrL Biki 

8 B. li. R. A. O. 05 : 11 W, R. 410 
CntiKcn V. Ramtakd Shaiia 

© B. Ij. R. 105 not© : 11 "W. R. 647 
Raudhuv Khak Haradhar Pakamamtck 
8 B,Ij. R. 107 not© s 12 'W. R. 404 
2n re BbaHMAMYI Bewa fMrxTEB, J, dis- 
senting) . . . , 8 B. Xj. R. 108 note 

14 W. R. 353 

40. . — - ■ - A plaintiff 

brought a suit for enhancement of rent of lands 


ENIIANOEIIENT OF RENT— eonfd. 

2 , LUBILITY TO ENHAKCEMENT— eoufd. 

{e) Lakds occtrriED bt Bcilpinos asd 
Oabdeks — contd. 

ociupied with buildings under Bengal Act VIII of 
ISCa, Held, fier E. Jackson, J, that, though 
Ikngat Act Villof 18G0 does tiotapjdy to lands 
used for building purposes, the Civil Court has 
Jurisdiction to determine suits concerning the rent 
of such lands, and Ibercforo had jurisdiction to 
entertain the present suiL Held, j^r Mitter, J., 
that tho uonl “ land ” in Bengal Act VIII of 18(19 
Is used jn it', onlinary sense, quite irrespective of the 
purjiosc!* lor which it is applied 5 and that a suit for 
enbaneement of the rent of land on which a hon^e is 
built will lie under Bengal Act VIII of 18G9. Braja- 
KATU KPXDP ClIOWDUnV f. Lowther 

8 B.L.E.121 

8c. BROJONATn Kooypoo CnoTTDnnY*'. Gopfe- 
KAxn Snina V . . . 17‘W.R.183 

41 T,.~J 


no application to land forming part of a street in 
a town Tho mere fact that a building has been 
erected on a piece of land with tho consent of the 
proprietor docs not give tho occupant a right to bold 
the land perpetually at tho same rate s and If the 
proprietor with an ultimate view of raising the rent 
brings a suit for ejectment, ho has a right to hay© 
his title to eject tried m that suit. Colleotor o? 
iloNoarR t>- SIapar Bpksq . 25 W. R. 138 
42. - Land let for building pur- 

poses A suit for enhancement of rent, in pur- 


for building purimsei pURWO Cherdtr Roy v. 
Sadut Aia . . • • 2 O. L. R. SI 

43. Laud Ibr purpose of silk 

fectory^FnAaneemenf 0 / rent, suit for — Detuj Act 
Vlllof lS69,g li — Nottee of enhancement. Plaint- 
iff, having serveil notice of enhancement, in terms 
of s. 14 of Bengal Rent Act VIII of 18G9, of certain 
lands held by defendants on wlueh reservoirs 
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EE7HANCEMENT OF REEiT— conii. 

2. LIABILITT TO ENHA^’CEM£^T— 

(c) Lisms OCCTJTIED BY BbILDDIOS A3Sl> 
GaEDESS — COBC^ i 

case of raijats possessing rights of occu))ancy. Coo> 
MAR PoEEsa Naeais Roy f. Watson A, Co. , 

3 C. I.. B. 643 

44. Xiease of land for building. 

— Perpetual leases for building arc only protected 
as held at a fixed rate, when the rent is fixed by the 
onginal leases. ScEBOSitrNOUiji Dossee e Sbt- 
Tcn Chcnder Roy . . .2 W. E, 231 

45. DtteUing-houtef. 

A raiyat who takes'a pottah or gives a kabubat for 
hia homestead is not entitled to the privileges 
granted to those who erect “ dweIIiDg>houst.s ” on 
leased lands and is not protected from enhancement. 
Nutfer CnuNDRA Saha v. Gossain JrsiNon 
Bharutee ... 3 W. E., Act X, 144 

40. Dwelling-house in village 

^-Jitriidielian of ^tvenut Court A suit (or en- 
hancement oJ rent ot a dwelling-house in a village is 
cogoUablo by the Collector. Abdcl Rasiio r. 
DoNQAimi Dev . . 3 S. L. E. Ap. 133 

EALEE KlSBE^t BUWAS r. Ja>'EEE 

8 W. E, 2S0 

47. - Lands appurtenant to a 

dwelUng.house— ;i< 3 . of 9. The 


fy sued in the Revenue Court for enhancement of 
tent of these lands ptr Glover, J , that the 

rent so fixed on that land most be considered the 
fixed rent of the homestead of the bou«c aud ground, 
aadnot, therefore, callable of enhancement. Ehai- 
BCDDiN Ahmed v Arddl Baki 

3 B. L. E. A. C, 86 : 11 W, E. 410 

48. Land on which shop is 

built— Jwnsdicfion of Jteitnue Court — Art X of 
J859, s. 23 A suit will not he in the Collector’s 
Court to enhance the rent of land on which a shop 
stands, the shop being the thing for uhjch tent is 
paid and the land merely an adjunct to it Madan 
on<aii V IIadan Ram Deb . 1 B. L. E, S. If.ll 

49. Lands leased for building 

a school and church — Jurisdiction of Jieitnve 
Court Revenue Courts have no junsdiction lo a 
suit to recoier arrears ol rent at an enhanced rate 
from a tenant to whom land had been leased for the 
express purjiose of building a school ard a churvli. 
ScBKOMOYEE t Blumhardt . 9 W, E. 552 

(d) Dependent Talukhdaes. 

-r; — 1-. Beg. Vni of 1793, 

SB. 40, Ol. A dependent talukhdar, whose tenure 
was in e^ence before the Permanent Settlement, 
IS entitled to protection under a 40, Regulation VIII 


CASES. 


mfHATTCElVmWT OF EENT— eonfi. 

2. LIABILITY TO ENHANCEIIENT— confi. 
(d) Dependent Talusdabs — eonli. 

of 1793, unless his zaminclar can prove a title to en- 
hance rent under s. 51 of that law. Radbeeea 
C nowDitAis f. Ram Mohcn Chose . 1 W. E. 38T 

6L 8. 61 — -Actual proprietors. The 

“ dependent talukhdars ” mentioned in Regula- 
tion VIII of 1793 are actual proprietors, and 
not talukhdars whose talukhs are held nnder docu- 
ments granted hy proprietors n hioh do not transfer 
property in the soil. The defendant was, therefore, 
held not exempt from liability to enhancement as 
being one of the latter. Scttyancnd Ghosaul v. 
Huso Kishore Dctt . . . 16 W. R 474 

82. ,ici X of JS59, 

s. J5. A dependent tainkh created before the De- 
cenim! Settlement is protected from enhancement 
bye. 61, Regulation ViU of 1793, except under the 
circumstances therein mentioned. In a suit by a 
Eamindar for enhancement, brought after Act X of 
1859 came into operation, against the bolder at a 


leui Ol tne uuuAii suouiu M hascssou at porgana 
rates, if it appears that the rent never has been 
dssnsed at parg&na rates and never boa been 
eobanced, but has remained unchanged from the 
time of the Permanent Settlement. Such decrees 
place the tsmmdar in no better position than other 
landlords who, previously to the passing of Act X of 
1859, had a goM right to enhance, but whose right, 
not having been exercised from the tune of the I’er- 
manest Settlement, has been taken away by the 
15th section of that Act. Hurronath’ Roy r. 
Gobtnd Chunder Ddtt . 15 B. L, E. 120 

23 W. E. 352 ; L. E, 2 L A- 193 
Affirming the High Court decision in Rurbonath 
Rot V. Gobind Citcndee Dctt 

6 W. E , Act X, U 
S-C. on review , . 6 W. E., Act 2 

53. Vnregttlcred 

tenure. A dependent talukhdar, under s. 51 of 
Regulation ^TII of 1793, is not debarred from 
claiming the benefit of that section because bis 


that section must fall on the zammdar. 

Cbowdhrain V. Nundocoomab Dey 2 Hay 
B4. Persons not per- 

sonal cultivators. In a suit for arrears of rent at 
anrahanced rate against tenants who helu a 
jotejumma":- 

peisonaUy cul '* ' 

raiyats under 

position of dej ' • ' 

could, Regulat 
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ENHANCEMENT OF HENT— «on«. 

2. LIABILITV TO E.NTIANCEMEN’T-w«tf. 

{(f) DsrESDEirrTiLPEDAtis-^oB*^. 

apply to them, unIcM llifj' could »hoxr Ihut their 
tenure cxi«lo<l, and was cnpable of bemR rcpistcrwl, 
at the date of tho Decennial Settlement. Ksiias 
C^ r^DEn Basewee v. Hrnisn CiirxnFii Shaha 
24 -W. 11.140 

B5. . ptreon tnth 

lease ((mi'nohie veor?y or nl trill of samindor. S. Ct. 
Regulation VIH of 1703, refera aolely to dependent 
talukhdara, and cannot bo aprilie<i to as to protect 
from enhancctnenl a perron whose tenure is icrmin* 
able at the end of any jear nr at tho pteasuro or 
caprice of his Zarnindar. Kaleediivs IlAvriUEE 
r. RoMEsn CmrxDEn Derr . 3 "W. K. 172 

66. — _ _ XafareofUntire. 

In a Bint for enhancement of rent und«r Itegola- 
tion VIll of 1703 the nature of the tenure is s 
material queation, irrespectMcU of the question I 
whelhet the rent is fixed or ranahle, the nature and * 
extent of the proof which the plaintifi (zarnindar) ia 
bound to girc being diifcrent according as the tenure 
falia srithm a. 49 or a. SI of the Regulation. Tho 
nlings of the High Court holding that m order to 
brug a talukh within s 61 of the Regulation, it is 
euScient to show that it existed and was capable of 
being rezistcied ifl the zaroindsri ehenshta at the 
time of the Decennial Settlement, approreil of. 
Basia SooxprnEE Dossee e. Uadhika Cnow. 
CH&Atx , 13 VT. R. P. C. 11 

sc. RASjnsA CnowouitAiN v. Di'Ia Sondari 
Dasi .... 4B.L.E.P.C.8 

13 MOO. I. A. 248 

67. Ezeotplion from 

enhancement. Suit for enhancement (under the 
old law) of rent of a talukh helcl to 1» a ilepcn- 
dent talukh within the meaning of a 51, Regulation 
Vni of 179?, although not duly registcreil by tho 
Zarnindar field, that tho defendant bariog made 
out a strong primd (acie case to prose that he and 
those through w hom he claimed had held the talukh 
at a fixed rent from a date more than twelro years 
prior to the Decennial Settlement, and the zarnindar 
haring relied on the weakness of the defence and i 
having failed to ebow that the rent had raried, tbe I 
tenure was exempt from rc*asses8ment Mohasioya 
Dossee v. Doyasioye Ccowduiuiic 7 W. R. 62 

58. - decrction to 

ttmma tenure teilA fixed rent. Where a permanent 
zimma tenure has been held at one rate of rent for 
more than twenty years, the terms of a. 16, Act X of 
1859, as well as the provisions of a. 51, Regulation 
Till of 1793, preclude tbe zarnindar from aasessu^ 
accretions to the parent talukh. Jcootrr Chttstibb 

Dctt V. Pamotv' ... 8 W. B. 427 

58, ■ — Ilatyati ladimi 

tenure. Where a zarnindar, a purchaser firom a 
mortgagee, sued to enhance thereat of lands (part of 
the purchased zamindari) held on a raiyati Ladimi 
tenure, which had existed more than twelve years 
VOL. II. 


ENHANCEMENT OP RENT— conftf. 

2 LIABILITY TO ENTIANCEME-NT-confi. 
\i) Depesdext Talpkdahs— cofl/d. 


• >u..> t.>iMui,ccuit.iil. lu UJIILll no WUS AlUILICIl uy 
reason of the nature of his tenure. Such a pottah 
may be confirmatory only, and is not Inconsistent 
with the presumption that a prior title cxistofb 
.V claim to exempt a tenure from en- 
hancement on the ground that it « a raiyati kadimi 
tenure does not fall within Regulation VIII of 
1793, a 61, R.ui CuFNDEit Dftt r, JoflEsit 
CntrxDEB Dm* 

12 B. B. R. P. C. 220 : 10 W. R, 353 

60. Deny. Dry. VIII 

of J793, ji dS-SS—Beny. Dry^ XLIV of 1793. 


lueau ui jii'iueiujiy, Voorya oounartt 7. 
Chundernath hhaioorce, S.D A. (1SS2) 6dS, dissent- 
ed from. In an enhancement suit o! tho nature 
indicated above, the rate of rent to be fixed aa 


DiiRAiN e. Hem Cuundeb CirownuitY 

I. L. R. 14 Calc. 133 

61. A’ofice of enhance. 

ment S 51, Regulation VIII of 1793 (looked at 
with as 13 and 15, Act X of 1859), does not require 
any notice in the case of .a dependent talukhdar, prc. 
limioary to a claim for enhancement of rent ; but in 


62. Grounds of en* 

kaneetntnt. The grounds of enhancement stated in 

tal . 

De 

63. ; Act X of 1S59. 

as 13, 17. In a suit for enhancement on one of tho 
gronods set forth in a. 17. Act X of 1859, the notice 
under a. 13 can bo served on a raiyat with rights of 
occupancy ; but in a case of a dependent talukhdar 

5 X 
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ENHAITCEMEITT OF BENT— eonjd. 

2. liability to ENHANCEMEOT— eonti. 

(d) DEPENDEirt Talukdaiis — condd. 
the plaintiff must proceed under a 61, He^lation 
VIII of 1793, and not on the grounda laid down 
in 8. 17, Act X of 1859 The defendant’s talakh 
in this case being a shikmi one, the suit under 
B 17 nas informal, and wna accordingly dnmissed. 
Ekojo Soondur JIiTTcn JIozooiidah o. ICaebr 
Kishoee CttowDHBY , , 8 W. B 498 

64 Act X of 1869, b. 15. A 

dependent taloldidar's rent is not liable to enhaneo. 
ment, unless it can Lo shown to Have changed since 
the Perpetual Settlenjent, and ho roust be proceeded 
agamit under 5 15 (not 17) at Act X ot 185!>. 
Ncbokishoee Bose «. Pandul Sircar 

_i ' ' . ■.8‘W.B.'3ia 

65. Bate of enhanced rent— . 

JRiffM to reafonable profit. A tilukbdar’a rent can- 
not be enhanced to the same rate as that paid by cuU 
tivating raiyats ; the talukhdar is entitled to some 
reasonable profits Htjrosookocree CnowoHRsiK 
V. Ancnd Mohto Ghosb CacWDSRY 

7 W. R. 459 

66. Neighbouring 

lands of same hni. A talukhdar is liable to enhance* 
roent only to the extent of svhat other similar 
falukhdaris In the neighbourhood pay for .similar 
un'^er tenures with similar lands. Mohima Cuok- 
JJBA Drv V. OooBOo Doss Seis . 7 W. B. 285 

67. — — — Procedure— Berij Neg. Vlld 

of 179S, a S Points out the procedure to bn 
adopted by a Court in a suit for enhancement of rent 
ahen the defendant pleads that he is a sharailat 
talukhdar, that is to say, a talukhdar protected 
under the provisions of a. 6, Regulation VIII of 
1793. Sharoda E^osukno Moossusbr t>. Brrsrw 
Beearee Bose . . . ,13 W. B. 7l 

68. ■ .. ..... Sen. Reg VllI 

cj 1793, J 51 — Foilure of defendant to prove pre- 
stimplwe pro'e ton from enhm'emen*. In a suit 
for arrears of rent of a talukh at an enhanced rate, 
where it was shoirn that the defendant was not en- 


plainti ■ j — 

Rcgula 

could 

IsHAir t 


(e) COHSTRUCXIOK OF DOCUMEKT AS TO lOABIUTT 
TO Enhancsmemt. 

®9. — Maurasi lease. A maurasi 

{perpetual) tenure does not neccssauly carry with it 
fixity of rent , it js matter of evidence whether it 
does or not ; therefore the rent of such a tenure may 
be liable to enhancement. ANAUDLAt Pass v. 
hlosHus Ail . . 2 B. L B. A. C. 98 note 


70. 

sntariotJe 
cot fixed t 


~ — ' Relit notfixedaa 

A teaurasi pottah, in which flie rent is 
invariable, does not protect the raiyat 


ENHANCEMENT OF BENT— confd. 

(2 LIABILITY TO ENH.INCE1IENT— conid. 

(ej OJSSTRuenoN op Doooments as to Liabiuty 
TO EsiiANCEiiEST — eontd. 

from enhancement. Taruck Ceitkiier Nosdee 
V. Hoduoosooditn Npndee 

6 W. B., Act X, 80 

71 . Tikka mohto. The words “tikka 

mohto ” cannot he construed as conferring a 
permanent or manrasi lease at a fijed rate. 
Ncfper CncxDER Seara V. Gosssin Jor fiwaH 
BaARATTEE . . ,3 W. R., Act X, 144 

72. MokUrari tenure— 5iit< for 

labtdial — Hale paid for eimilar lands. In a suit 
for a kftbiiliat at an enhanced rate under a pottnh, 
the terms of which were that the lessee should hold 
the lands for four years rent-free; that after 
measurement the lands were to be assessed ; that 


fixed rate The ca<e was remanded to ascertain 
what were the rates of simitar lands in the neigh- 
bourhood in 1274, and decree to bo made accord- 
inglv. ICasimuddi Khaxpkar p. Nadir Au 
Taraedar 2 B. L. E. a. C. 266 : 11 W. E, 164 
73, Ezpressxona im- 

porting 7i«redilnrychorao/er of tenure. The obieetion 
that the documents rehed on by the defendant m 
support of their mokuran title contained no ex- 
preesiona importing the hereditary character of 
the alleged tenures was held to be one not open to 


AAriahle or at a fixed and invariable rent. Even li 
the objection were open to the plaiatiff, it was held 
that jt could not prevail against the evidence which 
the record afforded that for upwards of a century 
the talukhs in question had been treated as heredi- 

• > , J.4 f to son, 

T.*ii 

. . ■ ■■ 1.283 


■\Vhere it was stipulated m the pottah that the land 
should be held rent-free for five years from 1250 
to 1254 ; that for 1255 a rate of five annas a bigna 
should be paid ; for 1 256 ten annas a bigha ; an 
that from 1257 the rate to be paid every year sbouta 

be the “ pura dastoor,” or fully customary rate or 

fourteen annas, — it was hefcl not to cons > n 
holdmg at a fixed rent. Bharat Chaitora Aitch 
V . Qaor Masi Dasi , 1 to- -o 

a B. L. B. A. O. 206 note : U VV. it. di 

75 Rent-fixed after 

stated Ume—Act X of 1859. ss. 23 and 17. The 
defendant as middleman, took a clearing lease of 
cartoia land, which it was agreed ra the kabuliat he 
Bhonld “hold during 1260 wthout any rent; for 
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EHHANCELIEITT OP RENT— confi. 

2. LUBILTTY TO EVIIAXCE\IE.VT-<?BfcJ. 
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ENHANCEMENT OP RENT— wi/i. 

2. LIABlLin: TO EVRANCEilENT— wUJ. 

{?) CosSTBCCnO:* OF DOCUKEJTM iS TO IiUBrUTT 
TO ExnA?rcEaByT— <on<A 

12C1 at the rat« of Bl per kani ; for 1202 at 112 
per kaci ; for 1203 at R3 per kani ; and in 1201 at 
the full customary rate of 115 per kani.” Tho 
tcDuro was admittedly a permanent one. In a suit 
for arrears of rent for 1272, after notice of enhance* 
reent under & 13, Act X of 183D : — Iltli, that tho 
intention was that after 1201 the rent ahoiild bo 
fixfr], and It was therefore not liable to enhancement. 
Eoorasooxdcry Dcbeg d. Gouiu Ally 

15 B. L. R. P. 0. 125 noto : 10 W. R. 143 

76. —^—^Ifcaso not fla&lly firing rent 

— Fiii7ure ta tptetf^ dumlion. An amulnamah, by 
arhich the defendant, for cloarm^ and cuttiratlog 
ebur lands, was to pay no rent for tho first threo 
years, and then a low rate of rent ffradu illy rUin^ 
till it reached a certain rate, no period bcio^ fixed 
for the duration of euch last*mentioned rate, ms 
held to bo no bar to the pUintiS'a ri^ht of enhance, 
nent. Pcddo SIoscb Dossia c PonawasoN'D 
SEt?r 7 W, B. 16S 

77. - - Laase of land uic.oared— 

Xani Iti for pur/mie o/ cltnnnj at hio rtnS ofttr- 
vardiiobe higher. IVhen land u let for tho purpose 
of clearing jungle, or other reclamation, and on tho 
ground, or any other ground mentioned lu the lease, 
a reduced rent Is prorided for tho first few years, 
and It Is said that the rent h to bo at a cetiam rate 
as the full rent, such rent is not liable to enhance, 
meat. Htrno Piusao Roy Caowonav r. Cooxobb 
CHC fRXBnYTtaOBR 

I. L, B. 0 Calc. 605 • 12 C. L. R 251 

78 Act I of IS4S. 

« 26, d. 4 — Juiolt lani. The words “aueh land 
continums to bs used for tho purposes spscified in 
the leases” in cl. 4, a 20, Act I of 1815, do not 
restrain the eSect of a leaao for clearing land of 
jungle solely to such time as jungle rccniinatobecut 
on the lani, but should bo tiken to msao that the 

lease will et'" ' — i i>.-, .. .i . — 

of jungle, 

old state. . . 

extend hi« ^ 

over to bitn under tho pottah, and gives the same 
rent for the adJilionil lani as for the other land, 
such additional Ian ! is not asisssab'e with the par- 
gana rate of rent, but the jnttah is gool and bind 
ing even on an austion-purchaser as respective the 
whole of the land cultivate 1 by the tennt. War- 
sox & Co. V. JiiffKttOO Sixoa 1 W. B. 135 

79. Lease containing no term 

for expiry— /mprowmeii of Utni—ij’ney of 
raiyot — Intprovenfnt 6>/ olh‘r mtais. When a pat- 
tab contains no term and does not provide sgainat 
enhancement, and the tenant has not occupied for 
-twe've years, if it is shown that tho tenant baa 
improvi^ the land, he will be entitled to a p». 
portionate r^uetion to dutcrmiamg the rent he 
^ooldpay. But if it is also shown that thevslneof 
VOL. n. 


(e) CojfSTtttJCTlOX op DOCU:tBXT3 A9 TO LUBfUTt 
TO ExniKOBaBXT— confi. 



80. Transferee of lease — Con- 

Mruction of hme — tie&ifify to enbnncemtni. A 
lease contained the following worls : — “ You shall 
continuo to pay tho sum of sicca R5 fixed on 
the whole aj ticca j'limma of the said mouzah every 
year, and haring cloaroJ the villages of jungle and 
having brought tho lands unler cultivation, your- 
aeU and through others, as usual, enjoy and occupy 
the same snth your sons and grandsons in suc- 
cession. •' Zfef'f, that tho lease conveyed an ab- 
solute interest, an I that the grantee and his heirs 
were eotitlcl to transfer it ; and that a transferee, 
not an auction.purchas’p, was not Iiab'o to en- 
hancement of rent. Watsox Jfc (Jo tv JoojBsnin 
Arran . . . Marsh. 330 ; 3 Hay 436 

81. — Lease stipulating against 
enhancement—.'* Tear by year.'* The stipula. 
tion m a pottah, "after this In no manner shall 
CDhaocement bo demanded.” precludes onhaneemeot 
during the exutcoce of the pottah, notwithstsnding 
in ft preceding part of the pottah the words ** year by 
year ’’are used (BiYLBY.J , !f»»«»«lieafc) Pevena. 
NtrxBosB r. Pbahy Moacx Dsn . 2 W. R. 225 

82 . Solehnamah stipulating 

i^^ainst enbancament— 0) irirurjfoft of 

•I . a if. Ilf-. ’-.•T'-a! Jih- 

• I ■ I S'l ' 

. ..M .11 ‘ • •■il ■ ■ |> I I :• I'. 

I .1, •••» .1*. ■ ■ .1. ' ft 

rent, and the tenanoy an ol I aid existing tenancy 
The result of that suit was asolonamah or compro- 
mise between the parties, in whhh tho manager, fixed 
or confirmed the rent of the tenuf', and agreed that 
the rent should not bs eahancod //eld, that tho 
eSect of the soleoarnah was to coafir upon the ten. 


15 W. R. 434 

83. Decree allowing enhance. 

meat — Sud'ejneat Irrint/er of tsta'e. A chilJleis 


against defendant for a kibtiliat at enhancod rates 
of rent. Dsfeudant disputed tbs claim, sotting up 
the title of tho oppouto party, but the suit was 
decreed to the extent of the rate of rent admitted bv 
defendant. Subiequeativ plalntifi issued a notice of 
enhancement, and defendant, not coming to terms, 
sued to set aside the pottah and obtain possession. 

5x2 
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ENHANCEMENT OE BENT— conJd. 

2. LIABILITY TO ENHANCEMENT— cortf. 

(e) ConsTBUCTioN OF DocnraiEKTa as to Ijabi- 
LiTY TO Enhascemekt — eonid. 

Slid, that the decree obtained by plaintifi’s 
Tender created a new contract between the parties 
under the kahuliat, by which defendant was entitled 
to hold at the rent admitted by him till phintiS 
took further steps ; and that plaintiff’s \endor 


See JccoEssun BnionYAi r. Roonno Karcin 
Rry 12 W. R. 299 

84. Agreement to pay In- 

creased rent — A eijui<«cence One of the holder^ of 
an under-tenure haring agreed with his immediate 
landlord that an enhanced rent should he paid in re- 
spect of the tenure, the enhanced rent fixed was paid 
for some years, when default being made, tlic land- 
lord brought a suit against all the joint-holders for 
arrears of rent at the enhanced rate, i/efd. that the 
landlord was entitled to rent at the rate claitord 
until circumstances nere shown from which it 
would follow that the rate claimed was not the 
fair and eguitable rate payohle held, further. 


ENHANCEMENT OP RENT-con'd. 

2. LTABILTIY TO E^■HANCE^'ENT— ccnfd. 
(e) CoxsTBCCTiox or Eoccmebts as to LueiLiry 

TO ESIfAiCZSIEXT — CCtlld. 

TII of J869, i. 14, Where a kabuhat contains an 
agreement to pay a certain sjicciGcd rent for a 
certain specified nreo, although no rate per bigha was 
fixed, and q 1 «o an agreement to fay further rent at 
the rate sficcificdforJands found on mesnircnjent to 
be held in excess of the lands of which the jumma 
was fixed, a landlord is entitled to recover such 
increased rent without Bcrvirg any notice on the 
tenant urdcr s. 14 of Bengal Act VIII of 1869, and 
it la a reasonable presumption to make that th» 
rate per bigha was the aiemgc rate of rent payable 
111 respect of the lands for which thi-totalamoiint t£ 
rent j-aiablc was fixtd XiitariniDafi y. Conurna'i 
Chatteriee, 1. L, R. 4 Ca<c W/, followed. Liidiey 
r. Ris«ccihr.ik Pir. . I. Ii. R, 11 Calc. 553 

87. Agreement to take rent 

ae long ne Lolduigs continue— en. 
AoMc— A'zrmpfion from enhanetmtnU Whcie the 
rclatnc rights of the parties ns landlord and tenants 
were determined by competent authority, and the 
matter refenvd fordctisicB’eftberollcctorwas the 
coniDUitation of the rents pud m kind into money 


BURHUSUDDI HoWLDAB f. JlnETUN ('HOhrEH GOIIA 
8 0.L.B.6U 

86.' ! Decree in accordance with 

defendant's admission — hewj. -Irt Vll of 
1S69, s 14 — Suit for arrearf of rent — Rale of tent 
payable. The plaintiff sued for arrears of rent for 
the year 1282 at the rate of R2-8 per bigha The 


Appellate Couit that he could only recover arrears 
of rent at the rate of fifteen anna*, that beiog the 
rate of " rent payable for the previous year *’ 
**thin*he meaning of s 14, Bengal Act VllI of 
1 809 flfW, that the deciS'ODS were wrong, and 
must bo rever'eij PuKKOy SiSGB r. KiFapur 
SiKon . 1. L. R. 7 Calc. 208 : 8 C Xi B. 810 

80. Stipulation in kabuliat for 

increase to rent— j;«nt for land in exceae cf 
quantity A'ld under kabuhat — .Suit to rterver rert 
oi BgT«a— JTofice of enAuncement — Btnj. Ati 


Ribisooed .... 3 Agra 384 

88 Provision to admmistra- 

tion paper protecting from enhancement. 
A specihc provision in the administration papers 
protecting the raiyat from enhancement of rent 
dunng the term of the settlement will be enforced, 
JnuNituN SnAU v. Deree Diss _ 

IN.'W.SsEd. 1873,7 


00. ’’Agreement Ito PaY 

hanced rates — Tenant-at-teiU — , 
Act {Xrill of 1873), a. 21. The “ 

viUagcentcredinhisdiaryfbata tenant-at- 

agreed with the landholder to pay enhanced rent, 
bat the agreement was not recorded, the te . 

rent were not stated, and there was nothing 
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^JNHANCEMENT op KENT— (On/rf. 


ENHAliCEMENT OF DENT— conli. 


2 LUBlLTTY TO ENIIAXCEMEKT— coney. 
<e) CossTuccTiojf or Docdmests as to LiiBitirr 

TO ExHASCEMcrr— cone'rf. 
thAt such tenant had as)cn(c<l to such entrj*. //<M* 
that there was no retonl of suth acrreinent within 
the meaning of s. 21 of Act Will of lfl7.1. 
BnawAMf. AiinrLi a Kii*n I L, S. 3 All. 905 

0Lt Agreement not to onhaneo, 

•duration of— £iii!ii<i<y f«i tn^finrctn'nt On the 


■or suit brought forenhancement of rent 'fhesettle- 
ment of the district where the land »n respect of 
which the agreement was mA<le xras situate ejpiftd 
on 1st July 1870- Shaving tub«cfHHt*tly enhanced 
O't rent to II 10, I> liroiight n suit to co''test his 
habilitr to jviy enhanceil rent, Lis ng his suit on the 
agreement of 27th June IS'iO The lower Courts 
held that B was not bound hj the agreement after 
the expiry of the settlement in force at the time of 
the agreement, and directed D to pay an enhanced 
rate of rent In sjiceial appeal D'» claim waa 
decreed. Dbojeet r. Biitowakt . 6W.W. 078 
82. — Assessmont of, ftnd decree 

for, rent at onbanced rate — A'a&ufiar, tfft't *>/ 
Kultejuent txe'ulion o/. On the 2Jth of .lamiary 
18*11, the plaintiffs obtained a decree against the 
defendants for ossessment of cnhanc^ root. 
Shortly afterivards, the defendants executed a 
habuiiat, at a reduced rate, for clcsen years 
ending the 3lst Assin 1282 (ICth October 1875) 
After the term had expired, the plaintiffs sought 
to recover rent from the defendants at the rate 
settled by the decree of 180-1 Held, that the 
decree had been superseded by the subsenoeot 
arrangement, and that the pluntilTs could not 
lecoverrent at an enhanced nte, except under 
the provisions of B.ngsl Act VIII of 180D NobIX 
CnusDEn SiBCsn r Ooun CHCsnrR Sitsna 

L D B. 6 Calc 769 : 8 C. D B 161 

3 EXEIIPTION FROM EX^.\^’CEMENT BY 
UXTFOR5I PAY31EXT OF RENT, AND 
PRESUMPTION 

(a) Gexebally. 

L Tenant accepting pottah 

after long holding — Pruumplion — Act X of 
1S59, e. 4. If a tenant has held land at a auiform 
rate for generations, and the pottah given to him 
subsequently does not fix a rent different from that 
previously paid, but merely asserts the rent be « to 


11. Pottah not inconsistent 

Tvith holding. In a suit for enhaDcement, if the 


3. EXEMPTION FROM ENHANCEMENT BY 
UNIFORM PAYMENT OF RENT, AND 
FRF3UMPTI0N— con/i. 


(a) OE.vEnAtxY— contJ. 

defcTKlant plead pnttahs which nro not inconsistent 
with (ho presumption under a 4, Act X of 1859, 
and proves twenty years’ uniform payment of rent, 
the presumption w ill arise unleas the opposite party 
proiea variance in the pottahs. KoROova Moyee 
D ossEB r. SniB CntrXDSR Deb 

C-W.B., Act X, 60 

3. Pottah subsequent to Per- 

xnanent Settlement — not tneonnslent 
vilh AoWiny IVhen’a raiyat, in an enhancement 
suit, peoves uniform payment of tent for twenty 
years previous to the suit, the production ofa pottah 
daleil more than tivcnty S’cars before the suit, but 
subsequent to the Permanent Settlement, if not 
inconsistent with the inference that ft is a conti- 
nuation of a former state of things, w ill not interfere 
w ith Of defeat the presumption of uniform pavment 
from the Permanent Settlement Kishby Jlonux 
Goose t. Esiux CtroxDES JIrrpER 

4 W. B.. Act X, 36 

4. FaDur© to prove pottah— 

Act X of ]$S9, tf. 3, 4— Presumption. In a suit 
for CDbancemeDt of rent, a raiyat is not to be pre- 
cluded fromitbe ^neSt of the presumption under 
a. 4 of Act X of 1859, on proof of having held at a 
fixed rent for a period of twenty years merely 
because be has failed, to prove a pottah which be 
basset up not mconsistent |with that presumption. 
Girisb C^oxdra Bose v Kali Kriskva HiLOAA 

B. L. B. Sup Vol 536 : e W. B , Act X, 67 

Peuiee Moflus Mookbrjec v. Koylas Chusdeb 

Byraoes 23 W. B 68 

6 Existenco of kabullat 

within 20 years — Bengal Jtenl Act VUI of 1S69, 
9. 4 The presumption arising in favour of a tenant 
from a twenty years’ occupation, when it is sup- 
ported by evidence, is not necessarily displaced by 
the discovery of a kabuhat hearing a subsequent 
date- Such a kabuhat is as consistent with the 
coofirmatioQ of a pre-ezisting rent as with the 
settlement of a new rate, and it is for the Court 
to balance the inferences dxaivn from the kaboliat 
against those aruing from the twenty years’ hold- 
ing SOOBJOUOXEB DoSSXE V- pEARBB Moau.V 
Mooezbjee . . . 25^.11. 331 

6. Setting up pottah— Frejump. 

(loii of tzemption from enJuinetment. A defendant 
who rested his defence in a suit for enhancement 
upon a pottah, which he set up, as entitling him to 
hold free from enhancement under a 4, Act S of 
1859, cannot plead that the tenure is protected from 
enhancement by reason of payment of rent at a 
uniform rate for twenty years. Jaus An v Jas 

Au 0 W, B, 149 

Watsos&Co r. SuauLall Pawdah 

lOW.B.TS 
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ENHANOBHEITT OP RENT— conirf. 

8. EXEMPj’lON FROM ENHANCEMENT BY 
UMFOKM PAYJ^.ENT OF JtENT, AND 
PRESUMPTION— ccn<i. 

(a) Geneeallt— fOfl/tl 

M’ATSOs A Co V. Akjcsna Dassee 

10 W. H. 107 

7. Possession of ancient 

pottftli — Act X of JS59, a. 4. Tlie dj'WvcTy 


Claiming me benent ot mo presumption unuer 6 4, 
Act X of 1859. Hebonatu Roy v Ktutola Ivant 
CH ccKiBBETTy . . 6 W E., Act X, 56 

8. — Existence of pottah and 

amtllnanaa— PrMumplion of changt ♦» rent 
In a suit for enhancement nhere the defendants 
plead a holibng at a uniform rate Irom the Perma* 
nent Settlement, the mere existence of a pottah and 
amulnaraa of 1215 is sot conclusive evidence that 
the rate tvaa then changed, or nas then first fixed. 
LucmiEE Naraik Suaha ahaa Gofeevath Shaiia 
i'. KooruiL £akt Roy . 6 W E , Act X, 46 

9. Pottah not shown, to be 

confirmatory of previous holdings— Com* 
mencemenf of ^oaaeaaion. In the absenco of docu* 
znentary evidence to show that a pottah of ]?39 uas 
merely confirmatory of a pre\ lous bolding, the poe* 
eesBion of a raiyat claiaing under that pottah v ill 
commence from the date of his pottah, and he is not 
entitled to the benefit of the presumption under 
a 4, Act X of 1859 Jaihooddeek v Pubko 
Cbtodeb Roy . . . . 8 "W. E. 129 

10. Pottah subsequent to Per- 

manent Settlement. A tenant is not entitled to 
the presumption, under s. 4 of Act X of 1859, of 
having held his tenure at a uniform junima from the 
Permanent Settlement, when it appears from bis 
pleadings that his holding first began under a 
pottah at a period subsequent to the Permanent 
Settlement, and he does not allege that he held the 
land previous to his obtainmg the pottah Kubha 
Misses v Gaefsh SiBcn 

6 B. L. E. Ap. 120 ; 16 W. B. 193 

LrcmiEE Pebsac v Rasioolai: Sikob 

2 W. R., Act X, 30 

IL Act X of 1859, 

a 4 — lifbuUing ‘presumption. The presumption of 
occupancy from the Permanent Settlement created 
by a 4, Act X of 1869, is rebutted by the raiyat 
relying upon a pottah granted after the Permanent 
Settlement lIUN'itonuN SiEcir v Watsok & Co. 

W. B P B. 22 : 1 Ind. Jur. O. S. 78 

sc Watson &, Co v. Choto Joora M uNpot 

marsla 68 : 1 Hay 232 
ItASt Lal Goose v Lalt.a Pecumlali. Doss 
M arsh. 403 s 2 Hay 826 
Rabkisden SmtAB-c Dfler Au 

W. B 1864, Act X, 38 , 


ENHANCEMENT OP EEITT— conli. 

3, EXEMPTION FROM ENHANCEMENT BY 

UAlFOaiM PAYMENT OP I.E-N’T, AND 

PRCsU.MPTlON— confd. 

(n) Genebali-T — condd. 

Beer Kisbobe L.iij, v. Kosbooly Hill 

•W. E. 1884, Act X, 109 

12. Eellance on and failure to 

prove mokurari tenure— ^-Icl A' <j/ isso.a. 4— 
I’teaamplnm. The fact of a raiyat having relied 
upon a tnokurari tenure cannot prevent his falling 
bach on the presumption arising under s. 4 of Act X 
of 1859. CiiAViAr.yEE Bibee v ArEiooiXAH 
SuiD.vB . . . , , 9 W E. 451 

13. — Prts'umplion. In 

a suit for Arrears of rent at an cahinccd rate, 
where defendants pleadeil protection under a moku- 
ran pottah of old date, u hieh bad been lost long ago, 
and also pleaded the presumption arising from uni- 
form pojmcnt for more than twenty vears : — Held, 
that the defendants’ inability to ailDiice Bufficicnt 


llAUBT ivAM rui>AIK . . 

14. Setting up forged pottah— 

Preaumpfion IVesumption of occupancy from the 
Permanent Settlement cannot be pleaded after a 
pottah brought for" ard to strengthen the prcsiiiniH 
lion IS found to bo fabricated Forbes n Ntwp, 
CooMAB Mu^DUL . . 2 W. E., Act X, 36 

16 - Act X oflS59, 

s. 4 — I'rtaumpiion. Quart . Whether a party who 
has propounded u forged pottah could have the 
benefit of the presumption arising from paying a 
fixed rent for tvv enty y ears. GopaX. CHtJUDEr. Roy 
V. Gooboo Dass Roy 

BLR Sup Vol 764 note : 7 W R 135 

16. Forced detd~~ 

Diahontst defence. In a suit for enhancemnt of rent,, 
the raiyat, defendant, set up a mokurati pottah. 


claimed. Iswak CuAiiDEA Das v. Nittianaud 
Das 

B L. E Sup. Vol 480 : 6 W E , Act X 70 


(6) Pboop op Uhifobsi Paysient. 

17 Sale for arrears of reoi— 

Ivclion-pure/Saser, figM of — Presumption. When 
n auction-purchaser at a sale for arrears or revenue 
emands on enhancement, the presumption arising 
om a uniform payment holds good, and the tenant fl 

rotection is not swept away by the sale SnuDES 
mCAR tt. MOHAMOYA DaBEE ..T a rrv 

1 Ind, 5vx. If a 14 

sc. Sadock SiECAB V. MohamoyaDebia 

g W. E . Act X, 19- 
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ENHANCEMEKT OF EENT— conM. 

3. EXEMPTION FPOM ENHANCEMENT HY 
ONIFORJI PAYMENT OF RENT, AND 
PRESUJIPTlON-^ntf. 

(fc) Pitoor or UjnroB'i 

18 jid X cfJS59, 

$ 4 — Prtfiumjiion — Avti\or\’pvTthn-'tT at tolt prior 
to jxM*tng of Hint Ad, rijAJ of. The itlaintifl 
\ras tho auction-purchaiicr at a aale of tami mB<Io 
jirior to the pawing of Act X of 1859. In 1253 


/Vftcraartlf, and before the pJaintifl bad reeeitetl 
any rent, he brought a suit again't the tenant for 
enhancement of rent. Utld, that the enactment in 
a. 4 of ActX of 1859 th^t, when it ahallbe proecd 
that the rent at vhieh land haa been held by a 



rent, unless the tnokuran t< nure w as created twelre 
yean before the date of the Perinanent Settlement 
Loteefoomssa ReebeE r. Poouk Beiiabv Sen 
1 Ind Jur O. 8. 10 : W R P B 81 
Uplield OQ teeiew . • W R P. B 01 

POOLTN BEBABY Sen V LCTEtPOOVNIISStBlDEE 

Marah 107:1 Hay 242 
ifl- - - Sale for arrears of revenue 

— Purcheuer, fight of— Ad I of J845, «■ 2& — Ad X 
of 1859, ss. 1, 3, 4. Raiyats who hold lands at filed 
rates of rent v Inch have not been changed from the 
time of the Permanent Settltment are not liable to 
hare their rents enhanced cecn at tho suit of a 
purchaser at a sale for arrears of revenue undtr Act 
lot 1845. Iltrr.r.Yncii Mookeiuee r SIodesd 
C niiAuEB Bakerjee 

B Ij R Sup VoL 023 ; 7 W R 176 

20. . Purchaser, right 

of— Act XI of 1SS9. e. 37—Iitttg Ad 17//, 
of 1S69, ts. 4 and 17— Presumption The procedure 
prescribed in Bengal Act Mil of 1809 applies to 
claims of enhancement under s. 37 of Act XI of 1859 
by a purchaser at a revenue-sale, and the rights o! 
any such purchaser arc, therefore, subject to all the 
modifications contained in 6S- 4 and 17, whKh form 
a presumption in favour of tenures of all classes held 


V. Rooeikee GoorTANi . I Ij. R 4 Calc, 703 

21. — Invalid lakhlraj resumed 

after Permanent Settlement — Act nil 


ENIIAUCEMENT OP RENT— confd. 

3. EXE>rilON rrOM E.MIAN( E^ E.VT by 

UMFObM PAYJENT OF I.E.NT, AND 

PRES UJ' m 0 S—ocnid. 

(6 ) Fbooi Or Unifobm Patiiext— fonfi. 

.t fc/-o .. e — j ( e- n — I i yjjj 

Is rc^umeil at 

' SeUlemcnt. 

“• * -Pal 

20 W. R 406 

22 Pvidcnco of unlfoim pny. 

mont of rent. Mhat H suflicicnt cMdcncc to 
warrant a | roumjition that a tenure has been held 
at a uniform rate for twenty years will depend upon 
the circumstances of each case. Pearee ^loiiux 
MooErruEE «. Anncnd Mo\ee Delia 

0 W. R. 1B8 

23 lesuo 08 to change in rent 

— Ad X of lS59,f. IS — /yrst;»i;f»en. In determin- 
ing whctLcr a ferty is intit'cd to the benefit of the 
piesuipption under s. 15, Act X of 1859, or not, the 
(question to Le tiicd is rot whether the rent ha* been 
I aw] at a Uniterm rate, tut whither it has not Ucn 
ihai-geilwitbiotwenty yisrs prior to the institution 
of the suit AiisiEc Au r. Colam OafaR 

8 B. L. R. Ap 40 1 31 W. R. 452 

24 Continuous and uniform 

payment — Fresumjtii/r ! — Etnij Ad YllJ of 
1859. St 3, 4. S 4, Bengal Act Mil of I8C9, 
ent'tles the bolder of land for the time beiog, how. 
ever he may have acquired it, to the benefit of the 
pretumptioD prercriUd in that section if ho can 
show that there has been a continuous and uniform 
paymeot ol the same tent for ls^tnty years Tta. 
TDAKfKD TjUKOOP. f HeBDU Jra 

I li R. 0 Calc 252 

25 - Calculation of period of 

twenty years — Act X of 1859, a 4 — Exdusicn 
of time in calculalimj period. In calculating tho 
period of £0 years menttoned in s. 4, Act X of 
1859, there is nothing ui the section to warrant the 
exclusion of tbe period during which the estate was 
under farm Gooebin Biuoat f Fcreed Alum 

3 Agra 401 

20 — Saleable tenures 

— Act X of 1359. e. 4 — Possession of tendor. In 
cases of saleable tenures the period of po'«cssion by 
the mijat’s vendor is included m the twenty years 
mentioned in g. 4, Act X of 1859. Kboua Newaz 
c. Nubo KisHOEE Raj . 6 W. R., Act X, 63 

27, Xiimitatlon of presumption. 

—Ad X of 1859, a. 4 — Suit not under Pent 
Ad The presumption arising under s. 4, Act X of 
1859, was not necessarily restricted to proccedinga 


sumption ot its having been made since the Perma- 
nent Settlement. Dukheta SIoucn Roy v. Kub- 
SEES1O0LI.AH . . . . 12 W. R 243 
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ENSAITCEIIENT OF KENT— conf^. 

3. EXEMPTION FROM ENHANCEMENT BY 
UNIFORM PAYMENT OF RENT, AND 
PRE SUMPTION— cwei. 

(6) Peoop Or UmrOEM PATjrEsr — eontd. 

28. - Suil not under 

Jlent Act — Act X of 1859, s 4, and Benij. Act VIII 
cf 1S69, a 4 — Suit in Civtl Court for declnralory 
decree. A zamindar having sued a raivat for rent, 
the defendant pleaded to a lower rate of rent than 
that claimed, and set «p a mokurari tenure. ITio 
suit uaa decreed, and an appeal therefrom waa dis- 
missed. The raiyat then brought an astion m the 
Cml Court to have it declared that ho had a mohu- 
rari tenure The suit was dismissed by the first 
Court, but the lower Appellate Court reverse*! the 


ENHAITCEMENT OF EENT-^wfi. 

3. EXEMPTION FROM ENHANCEMENT BY 
UNIFORM PAYMENT OF RENT, AND 
PRESUMPTION— con/cf. 

(6) PaooF OF UNIFORM Patotst — conld. 


iConlra) RAMRtrrxo Sircar v. Cnu.voEB Moo- 
ebb Dvbei . . . 2 'W. H., Act X, 74 


41. Proprietors paying rent— 

Act X of 1859, a. 4 Proprietors paying rent for 
tho right of occupancy arc not raiyats in the sense 
contemplated by s. 4, Act X of 1859. Mi rfCR JEET 
Sixon V Fitzpatrick , . 11 W. B. 206 


42 Interence from ancient 

dowl— Beny. B»y VIH of J791—Preiumj<iion 
of fixed rent. The plaintiff claimed to enhance 
defenlant’s rent from sicca R'idl to Company’s 


29. Necessity of pleading 

holding at uniform rate— Act X of 1859. *.4— 
Pruumplton The presumption under s. 4. Act X 
of 1859, of holding at a uniform rate from tho Per- 
manent Settlement need not be specificaltv pleaded, 
but (unless rebutted) arises as a matter of course 
on proof of uniform payment for twenty rears 
MuXEEStTRNICEA CeOWDHRAIV V. AXCSD MOYEE 

Ckowdhrais . . . 8 W. B. 6 

80. • ■ - - Prttumption — 

Act X of 1859, a. 4. 8 4 does not require the 
defendant to plead uniformity of piyment from the 
time of the Permanent Settlement, but provides 
that If, on the trial of a suit, it appears that the rent 
has not been changed for twenty years, it shall be 
presumed that the land has been held at that rate 
from the time of the Permanent Settlement. Bhov- 
RUBSATn SaKDYAL f>. MuTTY MtTTDUL 

■W. B. 1884, Act X, 100 

Mahsiooda Bebee tr. Habee Dhun KHtrLEEra 
B W. R , Act X, 12 

Bam Coomab Mookebjee v. Raohitb Mitkditl 
2 "W B.,Act X,2 

Rakal Doss Tewaeee v. Kixooram Haldar 
7 W. B. 242 

40. Possession for BO years— 

Preaumptiou — Act X of 1859, a 4. Proof of uni- 
form payment of rent of twenty years by taiyats 
pleading possession from the Decennial Settlement 
aviil, unless rebutted by the landlord, entitle them to 
the presumption under a. 4, Act X of 1859, and save 
thew holdings from enhancement But proof of 


UuBKEKisB'i Roy V. Skaikh Baboo 

IW. B,B 

EsRAM V. BunooRAN . 2 "W. B., Act X, 69 


same rent, but no 1 gal cviJ“nc5 of the dowl was 
given. Held, per Peacock, C.J. (Batley, J., 
and Kemp, J., dttsentienle), that, independently of 
the dowl. It might be presumed, from the great 
differences between the rent at which tho lands were 
held and the present value of the lands, that the 
occupation at the low rent had been continued as of 
right, and not merely by the sufferance of tho 
zamindar. and that such occupation at the same 
rent had eziateil twelve j'ears before the date of 
Regulation VIII of 17D3 Per Bayley, J., that 
indepcmiently of the dowl, tho facts did not satisfy 
such a presumption; but that, if the dowl were 
proved, then it might be presumed that the occupa- 
tion at the same rent had commenced twelve years 
before the dato of the Regulation. Per Keuf, J., 
that, even it the dowl were proved, the presumption 
would not arise Brojuxgooxa Dassee v Deb- 
BANFE Dasseb . . . Iilarsh. 424 

Debeaxee Dassee V. Bbojuxoooxa Dassee 
■W.B.F, B 94 

43. Possession for a long time 

from olden date, etc. — Preaumption — Act X of 


...!■• I ' ■ \ 

hut only proof of payment for twenty years at a 
fixed rate in oriler to raise the legal presumption. 
AIdemobok Ghose v. Hcsrut Sirdar . 

2 W. B , Act X, 39 

JOQUOHVX Doss V. POORXO Chueder 

3 -w, B , Act X, 133 

HEMC^mrDERCHATTERJEP.r. POORVO C^DEB 

Roy .... S W. B., Act X, 183 
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■ENHANCEMENT OP RENT— cot/ L 

3. EXEMrnON raOM nN'nANTF.MENT BY 
UXirOUM rAYMEXT or IIENT, AND 
rnESUMpriox— <-onf/f. 


enhancement op 3lENT->eon/J. 

3. EXEMPTIO'; rnOM EVirANTE>fEVT BY 
UXIFORM PAYMENT OF HCXT, AND 
rnrsuMPTioN— 


(6) Proof or Ukiform PATitcvr-^on#*!. 

Raj Coomar Rnv r. Brnrr 

3 W. R.,Act X,170 


OooROo Doss NIosDTn. r. Dc^nARTr. 

B W.R., Act X, 80 
Sham Lal Goose r. Monnc'? Gofai. Grosf 

0 ■W. n.. Act X, 87 


44. PosGcaaion for a lonC i 

time — Su/^ciVncy of tririente. Blien, in a amt 
for enhancement, a raij-at or talukhtlar plead* I 
possession for a Ions time and claims the Wnefit of | 
the presumption under a. d. that is tantamount lo 
his havins nsme«l the Permanent Settlement. . 
DnrK Stson Rov t. CiirvnER K\vt Mookewfi; 

4 W. It. ActX,43 ' 


45. Po^HWon tor iovO 

lime — Act J of ISSO, *. /’resiimplion. Udd (by 
Jackson*, J., srbo«e opinion preraile<t), that where a 
rairat in his answer to a suit for enhancement pleads 
possession fora very Ions time, ami expresslp claim* 
the benefit of the presumption under a 4. Act X of 


'Claimed will not ari«e from the proof of twenty I 
years' occupation at a rate unehange<1 IfintRAic 
scran t’ Tooesee Rasi Sahoo . 11 W. R 84i 

Affirmed in Hcebak Sivon r Tcwi Ram Sado 

6 B. L. n. 47: 13 W. TL 216 

48 - ■ - - Possession from Permit' 

nent Settlement — Sufficitncy of evtdenct. Pos- 
session from the Permanent Sottlernent is not 
sufficient to prove that a uniform rate of rent ha* 
been paid from that date MaHMOODa Bcbee f. 
Sabeedhujt Kkoleefa . 6 R > Act X, 12 

47. Possession from genera- 

tion to generation — VraumjiUon — Art X of 
1859, e 4. In a suit for enhancement of rent the 
raiyat pleaded that he had held certain lands from 
generation to generation at a uniform rate , that ho 
was therefore entitled to claim the presumption 
arising under a- 4, Act X of 1859, am! that b« 
should be allowed to dale his claim from the date of 
the Permanent Settlement Held, that he wa* 
entitled to such presumption on showing that be bad 
paid rent at a uniform rate for a perKxI of twenty 
years previous to the suit Mitrajit Sikoh v 
Ticcdan' SiKon . . 8 B, L. R. Ap. 88 

12 W. R. 14 

48. Sufficiency of proof— Act X 

of 1859, s. 4 — Prejumpf jon In a suit for enbanco- 


(b) Proof of Usiform Payment — c^nld, 
Imrafe*! by the records of the CoIIcctorafe, which 


40 yfel X of mo. 

» 4 — Admieiion of jdftinli'ff In a suit for enhance- 
ment of rent, plaintifl's admission that defendant 
had held the tenure for thirty or thirty-two years 


60 ..fcf X of JSSO, 

«. 4—Decrte4 for arrenrt of rent. In a suit for 
arrears of rent at an enhanced rate, where defendant 
pleaded the presumption arising under s 4, Act X of 
1859, and plaintifl produccfl in support of his claim 
a decree oM8C0, declaring him entitled to the 
enhanced rent and a later decree for arrears on the 
same scale-— //rid. that the fact that the later decree 
had only been executed in part, and that defendants 
never paid more than RSI to the Government, did 
not neutralue the cJcct of tbo decrees as the very 
best evidence that the rents had varied since the 
Decennial Settlement , WoooY Narain SeiN v. 
Tabikee Chubs Roy . . 11 W R 406 

61. .4cl X of 1859, 

«■ 4 — PrtsumpUon The presumption allowed by 
8 4, Act X of 1859, of holding certain orcharil hnd 
at a uniform rent since the Permanent Settlement 
was held not to be removed by defendant’s state- 
ment that the orchard was planted more than forty 
years ago ; and it was for plaintiffs to prove it to 
have bron made since the Permanent Settlement. 
SOODISTEE LaLL ChOWOHRY V NCTROO LaLL 

Chowdhry .... 8 "iff. R 487 

62, Pretumption-^ 

Act X of 1859, « 4 tVhere a defendant who claims 
to have held lands for more than 100 years is able to 
prove that the rent has not changed for twenty years, 
he IS entitled to the presumption allowed by 8 4, 
Act X of 1859. Lechjieepct Sryou v. JnyoPl.EE 
Kulltaw Doss . . .9 'W’. R. 147 

63- Ael X of 1859, 

• 4— PrMumplion, AVhen a raiyat alleges that he 
has paid rent at a uniform rate for forty years and 
clain^ the benefit of the presumption under s. 4, 


. 7 -Wr. R. 472 


KEy r. Nemaye CHAyo 
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ENHANOEMENT OP KENT— conW. 

3. EXEMPTION FR05I ENHANCE3IENT BY 
UNIFORM PAYMENT OF BENT, AND 
PRESUMPTION— confi 
(6) Peoof op Unipoem pAnrEsr — wnii. 

64. Btng. Act FIJI 

0tJS69, s- 4 — Pre^umrlion. In a suit for enhanced 
rent after notice, where defendant pleaded that he 
bad for more than tnent; >eara paid at the same 
rate: — Held, that he was entitled to the presumption 
under s. 4 of the Rent Law, unless plaintiff could 
prore that defendant's tenure commenced at some 
date subsequent to the Decennial Settlement. 
ASHBUP AU V. ViLAET HOSEIM . 24 W. It. 360 

65. Inference — Deny. 

Act VIII of I8G9, a I^PreaumfUon. In a amt 
relating to four jummas in the possession of the 
same persons in nhich it was proved that three 
of the jummaa had been held at tho same rent for 
twenty years, but that the fourth, having only been 
purchased eighteen years previously by the eaid 


fied in inferring that such had been the case. 
RADEaMOYE DeY CnOWDURY V. AOHOEC NaTH 
Biswas .... 26 W. R 384 

60. Deng. Act Till 

of 1S69, a, J'^Preanmption of iintformtt’f. In suits to 
set aside notice of enhancement, where 'the pisint* 
iffs put in evidence (m two cases) a chitti of 1257 
B. S., and (in a third) a decree of 185? citing an 
earlier chitti showing that they had long held at 
existing rates, and there was no evidence to prove 
that the land had not been held at those uniform 
rates from the Permanent Settlement, or that such 
rent had been fized at some later period, the plaint- 


57. - En'hancenunt of 

rent, suit for—~Btng Act VIII of 1899, a 4 — 
Preaumption of evidence In a suit for arrears of 


not been held since the time of the Permanent 
Settlement. PEani Mohan Mi;KjniKJt v. Baksoi 
Majiii . . . I. L. R 11 Calc, 757 

B9. Act X of 1S59. 

• ^ — Evidence to estahhah preaumptton of uniform 
rent A raijat i.i not bound to filedakhilasm order 
‘o ^tabluh the presumption allowed by Act X of 
I8&J, a 4, i( he can establish it by other good 
mclepenacnt evidence Ranna Gobind Ror v. 
SiuMa SooKDURrE Dahee . 21 "W. B 403 

Act X of 1859, 

*• * — t.n/ianeement on ground of there being excess 


ElfHAN’CBMENT OF EENT-<onhf. 


3. EXE pnOV FdOM 
UNirO M PAY.VENI' 
PRE UMPTlON-eonfd. 


ENHANf EMENT BY 
OF l.ERi’, AND 


(fi) Peoof of Unifobm Payment— cen/i, 
land, The rent of a tenure protected from enhance* 
ment under the provisions of e 4, Act X of 1959> 
cannot be increased on the ground of the tenure con- 
tainmg excess land. DeCouecy v. Meqhnatii 
Jba 16'W.E.I67 

80. Enhancement on 

ground of there hting eteess land — Ad X of 1859, 
aa. IS and 75— TV'^ump/ion of uniform rent. In 
a suit for arrears of rent at enhanced rates where 


iiie Kill, eiui Luougij luu miiu m posiessiua oi ue- 
fendant may be in excess of that cohered by the 
original tenure. If, on the other hand, the excess 
land was not included in Iho original tenure, but 
obtained subsequently without the lonsent of the 
pUmtiiF, the possession of the defendant most be 
considered adverse, and the suit u:u*t fail for want 
of privity. Ikeko BiroostT.N Deb »>, Goircs 
CUONOER CilUCKEBBCTTY , 12 W. E- 360 

81. A't X of 1859, 

K impleading* Per NoRMaUand Hoanorar, JJ. 
(Bcyt.ev, 7, dissenting)— that iii tbo present 
case thedofvudant bad'not, either lo thn written 
statemetit filed by him or by hts stitements in exam- 
ination, raised the quention whether he wa« entitled 
to tbe benefit of a. 4 of Act X of 185D. EC-IRcE 
Sino V Tulsi Ram Sihu 

6 B. L. R. 47 s 13 B. 218 


62, - _ . , - pTtaurnphon. 

In a suit for enhancement, beforegivingadefcndant 
the benefit of the presumption created by s. 4, Act 
X of 18'59, there must be legal evidence of actual 
uniformity of rent for the whole of the twenty years 
immediately preceding the coaimenccnient of the 
»uit Raj NaRain Roy Ciiowiidry v Atkins 

15 W. B. 45 : 6 W, B. 30 


Sdib Narain Ghosh v Kasiiee Pershad 
Mooebbjse .... 1 “W. B. 228 

Ram Kishose Muhdui. v Chant Mpndpi. 

SW. B., Acts, 84 


Pasai Sahoo V. NrAMTT Ati ^ . 

6 W. B., Act X 84 

63. Proof requiaiU 

of uniformity of rent. A raiyat is bound to giyc 

atnet proof of a uniform payment of rent for 

years. That is a matter which should riot M 
dro ded in his favour on mere inference, feiusi lau. 
GuosE P. Boistub Chcbn Mozoompar^ ^ 

Bongo Chuntab CH trcBEEEorry v 



Sbeenath Bose v. Poolian 5101.^”^ ^ 
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ENIIA^'CEMEKT OF EENT—tcu/rf. 

3. EXEMPTION FROSI ENHANCEMENT BY 
UMFOI'M PAYMENT OF l.ENJ, AND 
rni^iUMPTlON— 

(6) pBoor ct UKirona Patwent— ^ on&’d 

64. Ttmt Icr vhkh 

tht rent hw leen uniform. Uniform pAfmint must 
be shown, it not for every year m the twenty years, 
ftt least for the greater portion of that period, and 
for years in the earlier, as well as in the later, portion 
of the fame. FcjiNOJiOtiE DissrE v NnaM 
JlrncDCL . . . . 0 W. lU 270 

65 ylfl A* of JSS9, 

t, J $ — ^«n< of laJuLh — S. 10, Act X 
of 1859, doesnot require proof of actual pajment tf 
one rate of rent for twenty years, but that the rent 
lias remained unchanged for that period. Uniform 
rent for the twenty years pieeeding the suit ought not 
to be presumed upon evidence which only tou<.hcs a 
portion of that period : on the other hand, it is net 
necessary tohaiecvidenco bcarincdirectly on every 
one of the twentyjears. ItissufTK-ientif thewholc 
time H included within bmita upon which the evi- 
denee bean, provided the CMdeceo leads to the 
belief of uniform rent. Focciiola f. Ifcno 
Boss 8 W, E, 284 

Rasbceuary Chose v. Haji Coojiar Chose 

22 W. B. 487 

60. £n<f<>ic« of 

eocA f/enr't rent. Uniform payment of rent for 
twenty years may lo prctumid without piwf of 
sueh ixiymcnt for citiy separato jeai. Kosiul 
Lochuk Roy f. ToMEEBiDUEEh SniciR 

7 W. E. 417 

67. Pretumption — 

Aet S of J8S9, e. 4. Proof of uniform payment of 
rent up to the date of suit is not absolutely necessary 
to entitle a laiyat to the Icncfit of the presun)]>tioa 
under 8 4, Aet X of 1839, in a case when the land, 
lord has refused to take rent for a few years before 
suit. Gyarasi Dctt t’. Goojioocnuwi! Chat- 
teejea . . 2 W. B., Act X, 59 

08. JnUrrupItvn tn 

proof of duTation~.-ict X uf 1859, $ 4~}‘rejiuwp- 
tiem la a suit for a Labuliat at an enhanced rent : — 
Bdi by bETOh-KArn, J , that, as there was a 
break of three j ears in the period of uniform pay. 
ment which would gne rise to the presumption of 


satisfactorily piovcd and attested, and, if so, 
whether they could legally support a uniform pay- 
ment for twenty jeara IlAcnA KA^T Deb t» 
Kheua Dasee ... 7 W. B. 601 

(c) Yabiation by Cbakoe nr NATtntE or Rest 
AKD BY AlTER-CTIOK OF TESTTBE. 

69 Uniformity in rate — rorta. 

tion. Uniformity^m the amount actually paid is 


( 3G00 ) 

ENHAKCBMENT OF BENT— eonfrf. 

3. EXESimON FROM ENHANCFSIEKT BY 
UNIFORil PAYMENT OF RENT, AND 
PRESUMPTION— confd. 

(e) Vabiatiom by Chakue is Natcre or Rest 

AMD BY ALTEBATIOK OF TeSUBE— CO n/d. 
not required to raise the presumption under a. 4, 
Act X of 1859, hut uniformity in the rate 
amed upon, cither expressly or impliedly, between 
the paities to be paid. Mor-cs & Co r Ancnd 
Cbokoer Mozoosidar . 6 B., Act X, 85 

Sham Chabam Koossoo v. Dwabkamatii 
K tIBEEBAJ .... 10 W. K. 100 

70 Ael X of 2859, 

t. 4~]2ent chanj'i in amount, but at aame rale. 
The words of s. 4, Act X of 1859, refer lo the 
rate as well as the amount of rent. Thercfcre, 
where from 1830 to 1858 a raiyat had paid rent at 
Ihs same tale, but in \85(> the lent was, by order 
ottheCnil Couit, chonged, and a proportionate 
amount remitted m consequenro of a portion of 
the land having been lost bydiluvion j i/rW, that 
the remaining portion of the rent being Iciird at 
the asme rate as before, the roiyat had not lost his 
ngbt toavail 1 im<etf of the provisions of s. 4, Act 
X of 1859 Raizumssa V Tfron JiiA 

IB L B. B N. 18 : 10 "W. B. 246 
Kesabam hlOLUCE V. Rahkoomab Mookebiet 
2 W. B., Act X, 17 

71. ■ Bent In kind (bhaoli)— 

Aet X of JSS9, ta. S and 4. latmblt; A tenant 
who has paid at the same hhaoli rate — te., in 
hind — fora period of twenty ;^ars is entitled to 
the presumption of s 4, Act X of 1850, and to 
exemption from cnhancen'cot under t 8 Ram 
Dayai. Simch V Latchsii Nabay'an 

6 B. L. B. Ap. 26 : 14 W. E. 388 

72. - ' Rent in iind 

(Mao/i) laryinj/ in proportion to erop~Ail X 
of 2859, a. 4 A hbaoli rent, larying yearly m 
amount in a £xed proportion to the produce of the 
crop, la not a fixed unchangeable rent of the nature 
contenn>htert bv “i. 4 of Act X of 18.59. Maho- 
UED Yacoob HoseX' t. CnownniiT Wahetd 
Ally . . 1 Ind. Jur. N. S 29 : 

4 W. B., Act X, 23 

Hakumam ParsiiaD V Ramjuo SiNon 

6 N. W. 371 

TDAEOOB PeBSUAD V MAIinUED Bcko 

8 W. B. 170 

73 ■■ if-nf in kind 

(bhaolt) tan/ 1 ngtnlk amount of yearly product — Act 
X cf 2859. eg 3 and 4~Act XVJll of 2873, ea. 
Sand 6. A rent tn kind (bboali) which, though it 
sar es yearly in amount with the varying amount 
of the ^rly produce, is fixed as to the proportion 
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( 3G01 ) DIGEST OF CASES. 


UNHAWOEMENr OP BENT— 

3. EXEMPTION FROM ENHANCEMENT BY 
UN1F0»<M PAYJIENT OF RENT, AND 
PRESUMPTION— conii. 


enhancement of RENT—con/i. 

3 EXEMPTION FROM ENHANCEMENT BY 
UNirORJI PAYMENT OF RENT, AND 
PRESUMPriON-conii. 


(c) Vaeution by Chanoe in Natcee of Rent 
AND BY Alteration of Tenure — confd. 



his rent, he has paid the same proportion of the 
produce of his holding. ► Hantimin Parsuad v. 
Kadlesar Pandey . l^AU 30X 

74 , Abatement of rent for 

•unculturable land— .-fcf X uf 1SS9, a 4. 
Where an abatement of rent was uUowcd in a 
lump sura up in a lump jumma on account of lands 
having been rendered unculturable by the overflow 
of a river, the abatement was held not to vary 
the rate of rent so as to debar the raiyat from the 
benefit of the presumption under Act X of 1859, 
8.4. Radiia Gobisd Roy v KvAMurooinn 
21 W. 

76. Alteration in rate— Proo/ 

of tioriab’on — Payiwnt hy Unant. A mete altera, 
-tion in the rate of rent on the part of a zainindar 
or person other than the tenant will not prove a 
variation, unless it be shown that (ho tenant sub. 
mitted to or paid that varied and enhanced rate. 
Gopii. MuNDUL v. Noefio Ktsuev Mookeiuee 

6,,W. B., Act X, 83 

76 Variation of rent ehown’in 

•dakhilas — Average of payment! of rent iVhero 
dakhilas are relied upon to prove uniformity of rent 
and any variation m the dakhilas is found to exist, 
there must be a distinct finding as to whether the 
short payments of one year u ere made up the next 
year, the variation primd faeie being evidence that 
the rent was not uniform Ramjadoo Ganoooi.y 
V. Luckhee Narain Mundul . 8 R. 488 


77. Additional illegal cess for 

additional land — Immaiennl twnalion Add|. 
tional rent for additional land, and the addition of 
a small illegal ccss, are not such variations of the 
proper rent as deprive the tenant of the i>resuinp- 
tion arising from twenty years’ payment of uniform 
rent. Scmeekoodeen Lushkitr v. Hijiionatii 
Roy . . . . 2 W. B , Act X, 83 

78. Slight ' variation — Imma- 

terinl variation. A vaiiation of one anna is not 

to destroy the uniformity required by s. 4, 
Act X of 1859 Mcnsoor Ally v. Buno Sinoti 
7 W. B. 282 


“gr ImmaterinJ rart- 

■a ton 2 ?ie variation of a few annas in the dabhi* 
las. when not proved to be a variation m the 
ann^l rcnts la not sufficient to deprive the raivat 
o*'® P''^s'iinptiou. Tara Soosdeby 
BcRMONYA V SniBESSUR Chatterjee 


6 W. B., Act X, 61 I 


(e) Variation by CnAKoe nr Nature of Rent 
AND BY Alteration of Tenube — csnfd. 

Elaheu BuEsn CnowvnRv v. Roopu.v Telef 
• 7 Vr. B. 284 

80. Nominal reduction in jum- 

va.ti>~Inmnlerinl twriofioa A nominal re'lqction 
m the jumma of one anna and three pies, and that 
too in the raiyat’s favour, is not a variation that 
deprives him of the benefit of the presumption 
created by a 4, Act X of IS-GO. But the acceptance 
of a temporary habufmt annuls such presumption. 
Rasirotno Sircar r. Chuxdee Mookhee Dpdia 
2 W. K , Act X, 74 
Nor does an unexplained variation of one rupee in 
a total Jumma of sixty rupees Axundolai. 
Ciiotvonr.Y v Hills . 4 V4. B , Act X, 33 

Watson & Co r Nund Lai. SiRCtn 

21 W. R 420 

81 - Alteration in jiimma— /m* 
tnatcrial vanViticn. It must be a variation which 
aflects the integrity of thejnmma. Gopal Ciicndeb 
Bose t.. JIoTnooR Modun Banerjee 

3 W.B, AetX,132 
Hills v. Huro L\l Sen 8 W. R., Act X, 186 

82 , . - Material difference— 2?i/- 
/erence in amount. The difference between Rll>13 
and R13.4 was held sufficient to destroy the pre. 
sumption of a uniform payment of rent. Bissessub 
C socEsftsutri u WooMAOiiuBN Roy _ 

7 W. R. 44 


ttneuiueieuw lU Vttiue oeu.i.i.u i.'>w 
rupees) is not a real addition to the rent Rocqa 
Ra51 Mise V. Naoa Doss . . 2 N. W. 82 

84. Variation of rent from 

change of currency. A variation of rent from 


See also Kalee Churn Dutt r. Shosuee Bosss 
1 W. R. 248 

Kattyasi Debea V. Soonduree Derea 

2 W. B , Act X, tfO 

See Meer Mahomed Hossein t>. FemoES 

22 W. B. 816 s I.. B. 2 1. A. 1 

85. Consolidation ofjn/nza&a^ 

. . . , . . .nmmas 

the 

■ V of 
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ENHAIf CEMENT OF PENT— 

3. EXEMPTION mOM EMIANCE5IEXT BY 
UMFOnSI PAYMENT OP llKNT, AND 
PPESUMn ION— con/i. 

(c) VABIiTION BY ClIAKOE HJ NaTCBB OT RebT 
iSD BY Alteration op Tenobe — con/rf. 
which have been tlcrnetl in pnxt or in whole with 
the consent of the lAndlortl, nml which are subse- 
quently consolidateil into one jiimm*. The i)rc- 
Eumptiona ol s 4 arc not rc»lricle»l to holdinj^ but 
refer simply to the fact that land has been held by 
a raiyat at » rent which has not been chanRed for 
twenty j cars before the eommcncement of the suit- 
Raj KisnoBE Mookeiuep v. lirnEEncR Mookeh- 
JEE . IB.L.R.S.N.BtlOW. R.117 

86 . llrldttig cftuUi 

since Drrmnfol ^ehfemrnf. Uo most bo entitled to 
the presumption in res|>ect of the whole tenure as 
consol.datcd. If one oMhe holdlnrs eonstitutiog 
it is shown to have been crcatitl since tbo Decen- 
nial Settlement, the presumption cannot )>n tcado 
as to the res*. JIocla Bcksii v JonooxATn 
Saboo^Ksax , . . . 21 W, R. 267 

87. PresumrhtiR. 

The consolidation of sevcrnl holdings into one. or 
the orcUsicm of fractions by the eettleaent ofl^r. 
cannot deprive a niyat of the bencGt of the pre- 
Bomption under s. 4, Act X of IfUfl. LoMit 31 om 
Haldab V. Gcxot Gooivn Mc.vdie 

W. R. 1864, Acts, 126 
Khoda Newaz r Nobo Ki^iiobe Roy 

6 W. R , Act X, 63 
88 - I Division of bolding among 


’.us. uLiuuik ui oiju feuareiiuiuvr uui viiuie mo 
tenure of all, and give the landlord a right of en- 
hancement IIiLLS 1 BzsnAKrTn Meer 

1 W B 10 

89 Division of tenure— ^ft X 

of J859, s. 4 — Erltnt of jyroof necessary In order 
to bring himself within fs 3 and 4, Act X of 1859, a 
raiyat need only show that the particular land which 
is the subject of suit, not the w hole tenure of which 
it may once have termed a part, has been held at an 
unchanged rent since the Permanent Settlement. 
It IS not necessary that the land should have re- 
mamed a separate bolding KaseexaTH Kvsrer 
V. Baua Sooxdeey Dossia . 10 "W R 428 

80. Variation of rent of un- 

divided fractional share — .,4e< X of IS59, ». 4 — 
Fruumption of untformity. A change in the rent of 
an undivided fractional part of a tenure u to be con- 


17 6L Distribution off rent after 

sale of portion of tenure — Bt-ng. Ac< VIII of 


ENHANCEMENT OF RENT— eonh/. 

3. EXEMPTION PROM ENHANCEMENT BYT 
UNIFORM PAYMENT OF RENT, ANDv 
PRESUSlPTION—oonctf. 

(c) Variatiox by CifAXOE IX Natobe Op Remt 
AXD BY AlTEBATIOX OP TEXOBE— concU. 
m9 S.4. • . 


”1, 20 TV. R. 410 

92. j Temporary holding by 

ono of Bovoral Joint owners under arrange- 
ment — Acl X o/ JS59, a 4. A temporary arrange- 
ment among joint owners by which one of their 
number is allowed to hold a portion of the Joint 
property on payment of a certain sum of money, 
does not convert the occupier into a raiyat holding 
at a fixed rent or entitle him to the benefit of the 
presumption under s. 4, Act X of 1850. Roono- 
BPX Tewaree f. Bisnrx Dtrrr Dobey 

2 W. B., Act X, 02 

©3. partition— Fiitfenre of prt' 

tious tnhanumtnt tn a suit by anef^er to-tamiMor 
^TaJvlh—Dtng Act YIII of 1S69, a. 17. More 
than twenty jears before the institution of a 
suit for the enhancement of tbo rent of a share In a 
dependent talukh, the zammdari under which the 
talukh was held was partitioned under a batwara 
among throe zamindars A ten-anna share was 
allotted io one (the present plaintiff), a four.anna 
share to another, and a two-anna share to a third. 
Tho taiukhdars continued to hold tho entire pro- 
perty, and paid the rent apportioned by jaw 
severely to each of the parties entitled. In 1801, 


had remained unchanged, either in its original 
entirety or apportioned as it had been under tho 
batwara, they would be entitled to the benefit of 
the section ; but that the decree m the suit of 18GI 
had the effect of enhancing the rent payable for the 
whole talukh, and that the plaintiff could avail 
herself of that decree, although she w as not a party 
to It. Sarat Soo^oAllY Dabea f. Axcxd Jloncx 
Surma Ghuttack 

I L. R. B^Calc. 273 : 4JC. L R. 448- 
See Hem Cuaxdba Chowdhry v. Kali Prasaxxa 
Bhadubi , . . I. L. R. 26 Calc. 832 

4. NOTICE OF ENHANCEMENT. 

(a) Necessity op Notice. 

1. Intermediate tenure— Bene. 

Beg. Till of 1793, a. 61. A person holding a 
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TJNHAITCEBIENT OP EENT— eonJi. 


3. EXEMPTION FROM ENHANCEMENT BY 
UNIFOilM PAYMENT OF RENT, AND 
PRESUMPTION— confi. 


(e) Variation by Ckahoe in Natcre ot Rent 
AND BY Alteration or Tenure — contd. 


presumption of law declared in s 4 of Act Xof 18)9 
'(corresponding with 8. 0 of Act XVIII of 1873)i 
if he proves that, for a period of twcntyyeara next 
before the commencement of the suit to enhance 
his rent, he has paid the same proportion of the 
produce of his holding r Hanuman Parsiiad ». 
Kaulesvr Pandey . l^AU 301 


74. Abatement of rent for 

Tinculturable land— .-lei X of 1SS9. s 4. 
Where an abatement of rent was allowed in a 
lump sum upin a lump jumma on account of lands 
having been rendered unculturablo by the overflow 
of a liver, the abatement was held not to vary 
the rate of rent go as to debar the raiyat from the 
benefit of the presumption under Act X of 1859, 
s. 4. Radiia Gorind Roy v KvAMuroou.An 

21 W. B.’401 

76. Alteration in rate— Proo/ 

o/ variation — Pai/incnt ly tenant. A mere altera« 
'tion in the rate of rent on the part of a zamindar 
or person other than the tenant wiii not prove a 
variation, unless it be shoivn that the tenant sub, 
jsitted to or paid that varied and enhanced rate 
OoEAL Munoul V. Nobbo Kisuen Mooseiuec 

. 6,W. R.. Act X, 83 

76 ... Variation of rent shown’in 

dakhilas — Average of jiaymenti of unt TVhere 
dahhilas are relied upon to prove uniformity of rent 
and any variation m the dahhilas is found to exist, 
there must be a distinct finding as to whether the 
short payments ot one year were made up the next 
year, the variation ■primd faete being evidence that 
the rent was not uniform. Ra'ijadoo Gangooly 
V. Luckhee Narain Mundul . SW. R. 488 


77. Additional illegal cess for 

additional land — Immaiertal variation. Addi- 
tional rent for additional land, and the addition of 
a small illegal ccss, are not such variations of the 
proper rent as deprive the tenant of the presump- 
tion arising from twenty years’ payment of uniform 
rent Sumeehoodeen Lushkur v Hubonath 
Roy .... 2 W. R., Act X, 93 

78. Slight ’ variation — Imma- 

term! variation A variation of one anna is not 
STiffic^nt to destroy the uniformity required by s. 4, 
Act X of 1859 McrusooR Ally v. Buko SiNon 

7 W. R 282 


proved to be a variation i. . 
ciMual rents, IS not sufficient to deprive the raiyat 
o ’® 1011 Taka Soosdeby 

BuRSIONYA V. SinBESSUR COATTEEJEE 

8W.R., Act X, 61 


enhancement op RENT— trinfcl. 

3. EXEMPTION FROM ENHANCEMENT BY 
UNIFORM PAYMENT OF RENT, AND 
PHESUMPriON-confd. 

(c) Variation by Change in Nature op Rent 
AND BY Alteration op Tenure — c9n/ii. 
ElAIXEE BURSn CnOWDHRY V. Roopun Tflee 
* 7 W. R. 284 

80. Nominal reduction in jum- 

iaar-~Immaienal vuriation A nominal rediiction 
in the jumma of one anna and three pics, and that 
too in the raiyat’s favour, is not h variation that 
(leprivcA him of the benefit of the presumption 
created by s. 4, Act X of 1859. But the acceptance 
of a temporary kabuliat annuls such presumption. 
RAsmuTxo Sircar r CnuNDER Mogkhee Dpbia 
2 V7.R, ActX,74 
Nor does an unexplained variation of one rupee in 
a total jumma of sixty rupees. Axuvdolal 
Chowdury V Hills . 4 W. R , Act X, 33 

Watson A Co. v Nund Lal Sircar 

21 W. R420 

81 - Alteration in jumma— Jm* 

material variation It must be a variation which 
affects the integrity of the jumma Oopai, Chunoeb 
Bose t. Mothoor Mouun Banemeb 

3 W. n,Act^l32 
Hills v. Hubo Lal Son S TV R , Act X, 136 

82 Material difference- Di/- 


7 TV. R 44 


(inouiueiencB lu vaiue ueiivceti luu ...u u, 

rupees) is not a real addition tu the rent. Rocha 
RaaiMisrv. Naqa Doss . . 2N. W. 92 

84. Variation of rent from 

change of currency. A variation of rent from 


See Meek Mahomed Hossein v. Forbes 

22 W. R. 810 : L. B. 2 1. A. 1 


1 1859^ if It can he shown that the rent has rwi ueeu 
I (dtanged. This principle applies also to jumraas 
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ENHANCEMENT OP KENT— ccti/rf. 

3. EXEJimON rrOM E^■IIA^C^51EXT BY 
UNIFORM PAYMENT OF RENT, AND 
PRESUMPTION— ctm/tf. 

(c) Tabiitios bt Chasoe m Nateue ot Rest 

ASD BT ALTEIUTIOK OT TeSEBE — COntd. 
which hate been drri^wl in part or in whole with 
the consent of tho lamllorti, and which aroaubsc* 
qncntly consolidate*! into one jiirnma. Tho |)rc* 
sumption* of s. 4 arc not rc«trictc*l to holding*, but 
refer eimply to the fact that land has been held by 
arannt at « rent which hsa not been changed for 
twciitj- ^ears before the commencement of the auit. 
Raj KisnoiiE jIookeiuef r. llrnEEncn Mooeeh- 
jee . lB.L.B.S.N.8:10W.R.m 


86. Jlflding trtattd 

since Dcfcnntal StItUmtnt, Ho mast bo entitled to 
the presumption in replied of tho wbola tenure a* 
consolidated. If one oi the holding* lonstitutiog 
it i« shown to have been created since the Dccen. 
nial Settlement, the presumption cannot bo made 
a* to the res'. llotTLA BuKsn v. JonoosATn 
Satoo^Kiun .... al^W. R. 207 


87. 


presutnrltjn. 


The ion«olidatlon of scvcrHl holding* mio one, < 
the omission of fraction* by tho eeltlcnent officer, 
cannot depnve a raiyat of the benefit of the pre* 
enuiption under * 4, Act X of 18jd. Lckiii Mom 
llAliSAn V. GtJyoA Gcbind Mc^DrE 

W. B. 1864, Act X, 126 


KnoDA Newae V. NcBO Kisiionr Roy 

6 W. B . Act X, 83 


88. Divielon of bolding am^g 


ENHANCEMENT OF BENT— confcf. 

3. EXEMPTION FROM ENHANCEMENT BYT 
UNIFORM PAY51ENT OF RENT. AND* 
PRESUMPTION— ccMcW. 

(e) Varutiox by CnasoE is Natcbe of P.Estr 
ASD BY ALTERATIOS OF Te.VURE— conc'd. 


^,20 "W. E. 410 

02. Temporary holding ’by 

ono of fioYoral Joint owners under arrange, 
mont— Act X of ]SS9, s 4. A temporary arrange- 
ment among joint owners by which one of their 
number la allowed to hold a portion of the j'oint 
property on payment of a certain sum of money, 
doca not convert the occupier into a raiyat holding 
at a fixed rent or entitle him to the benefit of tho 
presumption under * 4, Act X of 1859 Roaso- 
BPS TE^VAREE t. Bisms Dptt Dobey 

2 ■W. B., Act X, 02 

63. Partition — Eiidenee of pre- 

ttous enfianeentrit in a suit by onof^er eo-zamindar 
— Talalft— Ben/?. Act nil of 1S69, s. 17. More 
than twenty jear* before the institution of a 
suit for the enhancement of the rent of a Eharo in a 
dependent talukh, the samindari under which the 
talukh wa* held was partitioned under a batwara 
among three zamindars A ten-anna share wa* 
allotted to one (the present plaintiff), a four-anna 


tionunder* 4, Act X of 1859 In the latter ca« 
the default of ono shareholder will vitiate tho 
tenure of aU, and gn c the landlord a right of en- 
hancement. Hills v Beshabctii Meer 

IW B 10 

89 Division of tenure — Act X 

of 1859, s. 4 — Extent of ■proof necessary In order 
to bring himself within ss. 3 and 4, Act X of 1859, a 
raiyat need only show that the particular land which 
is the subject of suit, not the whole tenure of which 
it may once have formed a part, has been held at an 
unchanged tent since the Permanent Settlement. 
It 18 not necessary that the land should have re. 
mained a separate holding. Kaseekatr Nbsker 
t’. Baxia Soosdery Dossia . 10 W B 429 

90. Variation of rent of un. 

divided fractional share — Ac< X of 1859, s. 4 — 


defendants could show that the rent of that taluk 
had remained unchanged, either m its original 
entirety or apportioned as it bad been under tho 


1 E. — .u,3 . 4*v./. li. XI. 448- 

See Heu Chasdba Chowuhry r Kali Prasassa 
Boadcbi . . . I. L. B. 20 Calc 832 


MmntiA V. Gofal t.atx. Tagore . 2 Hay 514 

r 01. Distribution ofj rent after 

sale of portion of tenure— IJeny. Act ri/J of 


4. NOTICE OF ENHANCEMENT. 

(a) Necessity of Notice. 

- Intermediate tenure— 


Reg. Till of 1793, s, 51. A person holding i 
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UNHAN CEMENT OP EENT— eonfi. 

4. NOTICE OF ENHANCEMENT— eswui 


enhancement op rent— ewM. 

4. NOTICE OF ES’HANCESIEVr—confi. 


(fl) Necessity of Notice — eonli. 
tenure of an intermediate character is entitled to a 
notice under s. 61, Reg. VIII of 1703, before 
his rent can be enhanced. Nil^iowee Sikoo e. 
CnuNDEn Kant Banerjes . 14 W. R. 261 

2 Tullubi bromtxttur tenure 

— Beng. Beg VIII of 1793, a. 51. A tallubi 


3. Necessity of notice — Act 

X of 1859, a. 13 A eiiit for enhaneement of rent 
cannot be supported without there has been a pre- 
vious service of notice under Act X of 1850, a 13. 
!Akhay SiTNKUB CntjCKEnntnrY v. Ixdra Bhositk 
Deb Roy . . . 4 B. Ii. R. F. B. 66 

SO. AeHAY StfNKTO CHOCKEnBOTTY f. InDRO 

Bhooson Deb Roy . . 12 W. R, F. B. 27 

4 ^ Act X of 1859, 

a. 13 — 5pee«/iealion of grounds of enhancemenL 
Under b 13 of Act X of 1859, no tenant la liable 
to enhancement unless he is duly served with a I 
proper notice at a proper time specifvmg on what I 

E ound enhanced rent is demanded. Mahtab ' 
ooEB V. BtrESEO StKoa . . 4 N W. 68 I 

Binoesstoee Dorr Sisan t». Doiu Sixon ' 
9 W. B. 88 

Bcboba Kant Roy v. Raooa CnoRv Roy 

13 W. B 163 

5 Express engagement for 

specified rent— ^cl X of 1859, a. 13 S. 13. 
Act X of 1859 (requiring previous service of notice). 


MoJOOJIDAR V. Huso PbOSONHO BnCXTACHAIUEE 

17 W R 258 

6 Under-tenants and raiyats 

— Specification of grounds of enJiancemtnl — Ground 
of enhaneement — Act X of 1859, a. 13. S 13 of 


Raiyat without express 


meat at the tiiseof 


eiiiets mto DO iresn engage- 
re-settlement, he has a right to 


(o) Neoessity of Notice — eontl. 
receive a written notice before he can be called upon 
to pay enhanced rent, the provisions of that sectioo 
qualifying those of ss. 7 and 0, Reg. VII of 1822. 
u’SiLYA V. Rajcooiiab Dctt . 16 W. R. 163 


See ExAYETOOLLAn Mbah v. Nerso Coomab 

Bibcar 20 W. R 207 

WooiiAXATn Roy" CnowonBY i?. Deuvatii Roy 
C nownnBY . . . . 16 W. B 471 


8, Suit to set aside alleged 

right to quit-rent tenure— .def X of 1S5D, a 13. 
No notice is required unler s. 13, Act X of 1859, 
to set aside an alleged right to a quit-rent tenure 
in a suit for declaration of title. GnnxsnYAil 
ChOBEY V. KiSHEEXATa SnAXTEEKAREB 


3 W. B , Act X, 4 

3, Accreted land afterwards 

diiuviated — Act X of 1S59, a. 13. In a suit 
brought by a zamindar for t'vo years* rent on 
aceount of newly-formed land which bad accreted to 
thedefeodADt’ioldjote, but had since diiuviated, 
wherein the Cml Court decreed the rent, allowing 
defendants to retain possession as tenants: — Held, 
(batnonotice ivnsnecesvaryMndofe 2.7, Act Xof 
1859, before rent could bo demanded by the 
tamindar in the case. Watsox & Co t>. Nbel 
Kant SiscAh . . • 10 W B. 880 


10. - suit for arrears of rant of 

excess land— .del X of 1859, a ^13.^ 


Bsluab V. Ram ICissen Lall . 15 W. R 71 

11 pecree for rent according ' 

to yearly assessme at — Act X of 1859, a. 13. 
Where a decree of ISIS gave plaintiffs the right to 
assess and to receive the rents for each year accord- 
ing to the assessment made for that particular year, 

» notice under s 13, Act X of 1859, was held not 
necessary when the rent found assessable for the 
years for which rent was claimed varied from what 
was found assessable in 1818. Salehooxissa 
Kbatoox V. Mohesh Chukdeb Roy 

1 -W. R- 452 

12 Iiand held under ootbun- 

dee tenure or otherwise— A'"! X of 1850, a 13. 
Whether land is held under .in 


8rBSAB ' 

. r , I * « •It.j tVlT. 


to generation gave the boundaries of the land leased. 
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DIGEST OF CASES. 


{ 5C03 ) 


XNHAJiCEMENT OF DENT— contd 

4. ^'OTICE OF EXHANCEMENT— «m/J. 

(a) Nzczssiir cr Notice— contrf. 

cstimatctl the nrcA thereof, and riTe<l a certam rent 
-per bigba< It contained a condition that, if on 
mcssureRient the actual qnantitv of land should 
turn out to be cither more or less than the estimated 
area, the rent should bo increased of decreased In 
qiroportion at the sitno rate per h ^ha. In a suit 
for enhancement ef rent, on the ground that tho 
land leased contained more than the estimate*! 
number of bights, the lease being one which did 
not specify the p'Tiod of tho engagement t — '/ef/, 
that notice of enhancement was oco'ssary unJer 
Beng. Act VIII of ISC'J. s. 14. Ekram Muxdvl 
lIuMDuCB Pit. . . I. 1 j. It. 3 Calc. Ml 

14. Stipu'.ation in pottah for 

increase in rental to bo made ycar.y — Benj. 
Acl VlU of 1S^9, «. li — Suit to ffcottr rent as 
•per IMicro a pottah in its terms expressly 

stipulates for an mcte.ase of rental according as tho 
lands let arc brought under cultiration and a mca> 
surement taken, a landlord is entitled to recocer 
such increased rent as agreed upon in the pottab 
w ithout serving on the tenants any notice under #14 
of Ben. Act VIII of 1S*50. Nistarisi Dtsi r. 
£o^OMAU CiLmsiui. Diko Natit Das r. Bovo* 
>tALl ClUTTZBJI . . I. It. il. 4 Ca.c. 941 

4 C. L. It. 278 

16. Lands found in cxeesa. 

A notice of enhanectiient. according to the rate men. 
tioned m an agreement, is necessary as to lands 
found in excess on measurement uberc no term is 
spcciRed in the ivrittcn agreement. Bobodakakt 
UOY V. SoiB StTNECRZE DOSSZZ 

4 W. B.. Act X, 95 

18. Contract to poy 

for exeat land after measurement — Notiee~-!^nt 
Acl {Bens Act VIII of 1SG9), ». 14 When a 
tenant contracts to pay rent at a certam rate for 
any such land as upon measurement may bo found 
to be in excess of the estimated area, it is not neces- 
sary toserve him with notice under# 14 of the Bent 

Act Oefore instituting a suit for the rent of any 
additional land, nor is it necessary that be should be 
present at the measurtment Dwarka’satii v. 
JJujCRAM Lassar . . L L. B. 9 Ca.c. 72 

11 C. L. R. 326 

17. — JUtstaieen tnea- 

turenunt~Ael S of JSS9. t I7. s 17. Act X of 
1859, IS applicable to cases where the land was 
undoubtedly included in the original tenure, but it 
has been found in a fresh measurement that there 


li W.K.33 

18. Beng Act Till 

■0/ IS69, «»• IS and 19 — Bent of excas lands. In a 


ENHANCEMENT OP BENT— confi. 

4. NOTICE OF EXIIAXCEMEXT— con'd. 

(n) XzczsstTr OF Xo-nez— emfd. 

■uit for arrears of rent after deduction of payments 
where tho claim embraced otccss lanJs found 
after measurement and was based on a kabuliat 
which stipulated that tho raiyat would pay for such 
excess at the same rate as for the rest of tho land, 
Aodfrom tbeiiatool thokxbahxt:—//elJ, that there 
sms no question of enhancing tho rate of rent, and 
tho raiyat was not entitled to notice under Bong. 
Act V’lIJ of ISHD, AS. 18 and 19. Risi NiRstit Lall 
V. Guoibezb SiNon . , .19 W. B. 108 

19. Accreted land— Enhancement 

of rent offer occrrtioa— lYotice of enhancement— 
Deng. Aa TUI of ISGO. s 14—R'g. XI of tS25, 
s. 4, tL 1. Beforo increased rent, on the condition 
laid down In Reg. XI of 1825, s. 4, cl. 1, on account 
of the area of land held by a tenant under a per* 
nanent tenure haring been increased by accretion 
can be recovered, a notice must he served upon 
the tenant under a. 14 of Bong Act VIII of 1809, 

I ' f . . . imposed 

• Rau* 

■ I j r, E. 362 

20. — — ■■■ Landlord and 

fcRont— /frrror# of rent, Suit for—Xohee of eiiVjnc*. 

land has secret^ to araiyat's hold* 
ing, the rent paid by the raiyat may bo enhanced 
m respect thereof under the provisions of cl. 3, s. 18 
of Beng. Act VIII of 1869 ; and no suit for rent la 
resjiect 0 ! such accretion will lie unless a proper 
notice of enhancement has been previously givon. 
Ramnulku Manjet v. PariuWy Ditstt, 1. L. R. 6 
Cak 823, followed BROJEVCRi Coomar Bao(T*<> 
sues v. OoFEtf&RA Naraik StMOtr 

I. L. B. 8 Calc. 706 

21. - — Suit after permission to 

hold, nt old rent — ^u&tejueat (0 declaration of 
right to enhance. In a former suit brought by a 


leuis 01 Aue piiuiaar now sues to recover 

from the defendant the rent for tho rcoainder of 
1272 and for 1273 at the enhance 1 rates decreed to 
the ijarador- Held, that neither tho zimindar nor 
the patmdar could recover enhineel rents from the 
rairat without some notice. Bomrasmiy Sivon 
V. Rcjfco Lall Mujmna . . 7 R. 190 


— — i-risviouB aecreo alter no* 

Uco before Act X of 1859_5 ui< for subsequent 
orrears. Where notice of enhancement was issued 
according to the law in force before Act X of 1839, 
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( 3609 } DIGEST OF CASES. 


ENHANCEMENT OP RENT—cosli. 

4. NOTICE OF EN^A^CEMENT— <obM. 

(o) Necessity of Kotioe — condd, 

and a decree obtained by the zami'ndar which ascer* 
tamed the liability of the cultivator to an enhanced 
rate of rent and aii aided arrears at that rate t— 
H^Jd, that a suit by the zamindar for arrears for 
the years subsequent to the decree at the enhanced 
rate thereby determined was legal and pood with- 
out issue of any" fresh notice under Act X of 1859, 
and the efiect of tho decree ascertaining the liabil- 
ity to enhanced rent still continued, notwithstand- 
ing it was not executed and arrears not recovered 
under it. SloozzuM An Knas v. Seordtton 
S tsoB 3 Agra 277 

23, Necessity for fresh notice 

— Act ^ of 1859, a. J3— A’oliee of enhaneement. 
Where a zainindar served a notice of enhanceincnt 
of rent on the raiyats of a mouzah, and afterwards 
granted a lease of the mouzah to the plaintiO 
Hdd, that the plaintiff uas entitled to sue for en- 
hancement upon tho notico already served. 
Khaski Roy v. Farzasd Au Khait 

9 B. L. E. 126 1 18 W. R. 144 

24. — — Landlord and 

tenant — Enhaneemenl of rent, suit for — Bastu land 
ui27tt» ilWiCipaUty ’—btngnl Tenancy ActtVIJl of 
1885) not appltcahle-^Jilainlainahlily of «w>t— 
Noft’ce Where the subject-matter of a tenancy is 


ENHANCEMENT OF BENT— eonfi. 

4. NOTICE OF ENHANCEllENT— conW. 

(b) FOttM AND SCTFFICIESCY OF NoTICE, AKI> 
iNFOESiAunES IN — eonfi. 
notice of enhancement nero dealt with has been 
relaxed in tho later practice of this Court, and it has 
hcMl held m tho later rulings that a notice is good if, 
without containing tho exact terms of tho law, it 
states with sufficient precision tho nature of the 
cfaim, the nmountjashed for, and the grounds on 
which the enhancement is sought, so that the raiyat 
Berve<l with the notice may not be misled, and can 
clenriy comprehend the case which he has to meet. 

McGinutAN V. Hcrkhoo Snron . 18 "W. K. 203 

28. Notice based on simple 

ground of rent hawing become less — Abate- 
ment — Bevy Beg. YIII of 1793, a. 51. A notice of 
enhancement of the rent of a talukh on the simple 
proundsof tho rents having become less by decrees is 
rot based on the “ abatement ’’ contemplated by s. 
51. Regulation VIII of 179?, or any of the other 
grounds specified in that section. Neno Kbisto 
JIOJOO>IDAR V. Taju JIonbb . 12 W. B. 320 

29. — Abatement— 

Beng Reg. YlJl of 1793, a. SI. In a suit by a za- 
mindar sgaijist bis taluhbdar for sn increaso of rent 
under Regulation VIII of 1793, s. 61, ths^aotice 


Jfont, 23 TT. B. 51 ; and Trilochvn Bass v. Gagan 
Chundtr Bey, 24 11*. B. 413, referred to. Kbishma 
Kant Sara v. Krishna Chukdeb Roy (1905) 

9 C. W. N. 303 


CUOWDHRY .... 10 W. K. 338 

30, Notice describing interme. 

diate as ordinary tenant— Ay VIII of 1793, 
a.51. Anoticedescribinganintcrniediate holderas 
an ordinary tenant and avowedly sened under 


(6) Form and Sufficiency op Notice, and 
Infobsiaeities in. 

26, Accuracy ard precision 

in notice — HoOce to pay lump sum on land i» 
possession. A notice of enhancement must be 
reasonably accurate and precise A notice to pay a 
lump sum on the whole land m and out of defen^nt's 
possession is not sufficient. TaracHakd RoY v. 
Keenaraji Kuraiokab 

W. E. 3864, Act X, 118 

20. Prospective notice— D m- 

arfvanlag'e to tenant. A notice of enhancement 
ehould not bo prospective, tho principle being that 
tho raiyat should be prepared to meet the claim on 
pounds CEiating at tho tune the notice isieceived. 
PrrNATif Koohwab v. Saheb Koohwab 

12 W. E. 632 

• “t — 7 Eequialtea for notice — Pn- 

eise nature of claim. The great strictness with 
which cases involving questions as to the form of 


v« , al. lov; 

31 . Specification of rent and 


having been registered under the provisious oi 
Regulation VHI of 179T, a 48, does not deprive 
them of the benefit of s. 51. Nilmon^S^oh ». 
Bam Chuckebbutty . « 2iw. K.4dO' 


_ Shir Nabain Gross 

EBBIEE . . 


V AuKiat Chundeb SIoo. 
. 22 W. B. 485 
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DIGEST OF CASES. 


{ 5C12 ) 


EUHANCEMEirr OF RENT— <-on/r?. 

4. NOTICE OF ENHANCEMENT— tfon/rf. 

(6) Fobu axd 'ScrnacscT or Notice, axd 

IxrOBMlUTtES IN— conW. 

32. Specification of general 

grounds — Proof of groundt A notko 

of enhancement of an Sntermeiliate tenure specify- 
ing that the tenant holds more lamls than he 
originally did, and that the pro*luctiic poarersof the 
land and the value of the proiluco have inetea$r«l 
othcrni«e than by the agency or at the cTpen«c 
of the tenant, is sufficient if the grounds are provcil 
to cxi°t, and if the rent claimeil as fair and equit- 
able is not more than is paid by the holders of 
similar tenures in the pergunnah or neislihourhooil. 
GRisn CnrNDER Ghuse e. Rsmtovoo Hmvss 

12 W. R. 440 

33. Specification of particular 

grounds — Att VIII of ISCO, » IS-Sehe- 
diih apptndcd to ttoliee. In notices of enhancement 
of rent it IS absolutely ncccs.sarj that in the state- 
ment of grounds there should be some nurds to shotv 
that It IS the intention of the landlord to proeee<l 
under some particular clau*e or clauses of « 18, 
Bengal Act VIII of 1800 It is not suflieient toleaec 
this to be inferred from a schedule appended to the 
Dotiec. HooRrt. Mwdeb v IIurbock Dm 
KnowAS . . . . 22 W. B. 429 

84. Act X t>/IS$9. 

t. 19 — Svfpeienvj of iiofice of cnhanoantnl. It is 
not BufScicnt for a notice of cnbancemcnt of rent to 
allege generally the grounds of enbancemeot men- 
tioned in 8 17, Act X of 18u9. It should set forth 
tpecifio and tangible grounds of enbancement appti. 
cable to the particular case Dwakka N stu Cnow- 
duby V. Beejoi OoBiND Borsl . low. R. 333 

Sntnisoot Osman v BcNSHEEnncp. Dorr 

16 W. R 366 


ElfHANCEMENT OP RENT— eonfi. 

4. NOTICE OF ENHANCEME.S'T— eon/d. 

(6) Form and ScmaEXCT or Notice, and 
I xroRJuuTiES IN— ecn/d. 

SvEFooLLA Kinx r. Kalee Persusd Ssnoo 

20 W. R. 266 

37. Indefinite and Uncertain 

notice. Notice of enhancement should distinctly 
set forth the grounds upon which enhancement of 
re ‘ • . . • • I . ■ - 

th 

pciguiiiiuii mill 111 aiijdcciiL jiiaLts, auu us me 
proiluctncpowersoftholandand tlia value of the 
produce base increased, and as the patit lands have 
been cultirateil, I am entitlnl to receive from you 
R794-6-7-II} per annum,” was held to be indefinite 
and uncertain , and therefore no suit thereon could 
lie for enhancement of rent Gobind Kitmab 
C noWDDEY f. Hero Cilsndrs Nao 

6 B. L. R. Ap. 61 : 11 W. R. 571 
21 W. R 442 note 

Nilmosei Sjnch i’ Saocrjionee Debu 

IS W. R. 441 

Kali CUandrs CUotvennY* f Ratan Goral 
B nADiiORi . 4 B. L. R. Ap. 62 noto 

llEEPAua Sbsl t GesosenuR Senapctty 

1 Ind. Jur. O. S. 8 
W. B. r. B. 19 . ■Marsh. 60 : 1 Hay 229 

I 38. Notice not specifying 

I clause or section of Act under which en. 

I hancement was sought. A notice of enhance. 

I ment held to he sufiicient, although it did not 
I specify in terms the clause or section of the Act 
' under which enhancement was sought Ku'iir. 

I pAREsn Nab SIN Roy t Gaeb Suneeb Bhc'dck 
' 0 B. D. R. Ap. 154 : 15 W. R. 39 

Radda BsLLsn Guose i. Ber sril.il Mookerjee 
6 B. L. R Ap. 155 : s c. 12 W. R 537 
30. Insufficient notice A notice 

of enhancement stated that “you thedefendants 
pay less than other raijats in the neighbourhood, 
and therefore you are to pay for the future such 
and such rates ’ held not a sufficient notice as 
eontemplateil by s 17, Act X of 1850. Shcm. 
scLosMSN t Bsnsidhsr Dutt 7 B. Ij. R. Ap. 32 
40. Sufficient notice. In a suit 

for enhancement of rent of an intermc<liate tenure, 
a notice to the following effect was held sufficient : 

“ You (defendant) hold a takshi<hi talukh, the rent 
of which has always been of a varying nature ; you 
have been callesl upon to make a settlement with 
your landlord at the pergunnah rates ; by theimrac- 


Basee Madhcb CnowDBBv v Tars Pt.oscsno 
Bose . . . 21 W R.33 j 

IvALEE Kant CnownnRi' v Bhoubunnessdbee i 
CIIOWDDRSJX . 22W. R416 I 

35- — Notice not setting out I 

grounds as m s, 17 of Act X of 1859 A 
notice of enhancement which did not set forth 
grounds of enhancement jn the words of s 17, Act 
X of 1859, held not a sufficient notice Rasi 
Sab-sn Sino f BraJan Dobay Kabpapdaz 

e B. L. R. Ap, 165 • 11 W. R 615 
36. * - . ■ ■ ■ Suit for cnhaDce- 

.1 -..,.1 jagng . 

IS not specify- 

■ ight m accord- 

• . ' : >9. Dinanath 

Da 53 t. Gooas Ciiandr-s Sen 

7 B, L, R. Ap. 45 note ; 14 W. R 274 
KALiVATn Chowdrv f. Hcmi Bibi 

7 B. L. R Ap. 47 note : 12 W. R 506 
Reosoear Ardoor r.rnYiAN r. Wooma Churn 
Boy . . . . 8W. R330 


VOL. ir. 


s y 



( 3600 ) DIGEST OF CASES. ( 3 OIO ) 


ENHANCEMENT OP RENT— conii. 


ENHANCEMENT OF KEira*— eon^i. 


4 . NOTICE OF ENHANCEMENT— conJii. 

(a) Necessity Of Nohoe — contid. 

and a decree obtained by the zamindar uhtch asccr* 
tamed the liability of the cultirator to an enhanced 
rate of rent and awarded arreara at that rate • — 
if dd, that a suit by the zammdat fox atrcais fox 
the years snbsequent to the decree at the enhanced 
rate thereby determined was legal and good 'with- 
out issue of any fresh notice under Act X of 1859, 
and the cCect of the decree ancertaining the liabil- 
ity to enhanced rent still continued, notwithstand- 
ing it "was not executed and arrears not tccoxetcd 
under it. Moczztrai Aij Khan v. S*orottijn 
S ciaH 8 Agra 277 

23. — Necessity for fresh notice 

— Ad X of 1850, t. 13 — A’olice of enhancement. 
Where a zamindar served a notice of enhancement 
of rent on the raiy^ts of a mouzah, and afterwards 
granted a lease ot the mouzah to the plaintiff : — 
Held, that the'plaintiff was entitled to sue for en- 
hancement upon tho notice already served. 
Kha.ski Roy v. Pakzand Au Khan 

9 B. L. R. 125 ! 18 "W. R, 144 

24. Landlord and 

tenan^Enhancement of rent, juit for^Badu land 

• 'of 

I— 


Kant Saha v. Krishna Chcnder Rot (1905) 

9 C. W, N- 808 


(6) FoHJi AND Sufficiency of Notice, and 
Informalities in. 

25. Accuracy and precision 

in notice — Notice to •pay lump eum on land *n 
posscASion. A notice of enhancement must be 
reasonably accurate and precise. A notice to pay a 
lump sum on the whole land m and out of defendant’s 
possession la not sufficient. Tabacuand Boy v. 
Keenabasi Ktosjohab 

■W. R. 1884, Act X, 118 

20. Prospective notice — iTia- 

adiantage to tenant A notice of enhancement 
Buoulrl nnt V.. .. i’ - - , . 


12'W.B.632 
T~ RequiBites for notice— Pr«- 
nalnre of claim The great strictness with 
which cases involving questions as to the form of 


4. NOTICE OF enhancement— conW. 

(6) Fohu and SuraciENCY OF Nonet, ANt> 
iNFOBMALITItS m— COntd. 


etates with sufEcient precision the nature of the 
claim, the amountyasked for, and the grounds on 
which the enhancement is sought, so that the raiyat 
served mth the notice may not bo misled, and can 
clearly comprehend the caso which he has to meet. 
McOiveran V. HtJRHHoo SiNOH . 18 'W'. R. 203 

28. Notice based on simple 

ground of rent having become less — Abate- 
ment — Beng Jlcg. VIII of 1793, s. 51 A notice of 


grounds specified m that section. Nubo Kbisto 
JI oJooMDAS t». Tara Monee . 12 "W. R. 320 

20, Abatement— 

Beng Reg VIII of 1793, e SI In a suit by a za- 
mmdar against Ins talukhdar for an increase of rent 
under Regulation VllI of 1793, s. 61, tho noties 
8etve<l was held to be defective, because it did not 
atat<i when and for -nhat reason the tatukhdar had 
received an abatement of hisjumma, ond thereby 
tendered ^mseU liable for the incceaso demandcu. 
NoDo JOSHEN Bose v. MAZASioosnEzN Ahmed 
Chowdjiby .... 10 W, R. 338 

30. . 

dinte t 


an ord 

Bengal Act VIII of 1869, s 18, cannot be considered 
such a notice as is required by the provisions of 
Regulation VlIIoJn93,s 61. KoomodiseeKant 
Banerjee Chowdhby V. Hobee Churn Tupadab 
24 W. R. 190 

31. Specification of rent and 

grounds of enhancement — Dependent talukh- 
decrt—Rtg Vllt o] 1793, «• 4* and 51— Non-re- 
gisfrotion. Tenants holding a permanent transfer- 
able interest intermediate between the proprietor 
and the raiyats, and one which has been in existence 
from tho time of the Decennial Settlement, are 
entitled, before they can be sued for enhancement of 
rent, to a notice -fttach not only specifies the rent, 
hut also states the ground on which enhancement is 
claimed, and shona how the landlord has the rignt 
of enhancement, as well as the particular ground on 
which the rent is to be raised. The fact o not 
having been registered under the provisions of 
Regulation Vlll of 179% s. 43. does not deprive 
them of the benefit of s. 51. Nilmonev S^oa ^ 
Rak Chuckebbutty . . 21 w, R. 

Shib Nabain Ghose v. Auehu. 
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janiANCEMENT OE HENT— fonirf. 

4. NOTICE OF enhancement— 

(b) Form and ‘SumcitscY 07 Notice, asd 

IsrORMlUTlE^ IN— COflf<I. 

32. Spocificatioti of general 

grounds — Proof of gronntli aprctfiol. A notice 
of enhancement of an intermediate tenure ipecifv- 
ms that the tenant hohts more lamia than he 
oripinally <h<1, and tliatthc productive iwwersof the 
land and the value of the produee have incrensevl 
otherni«e than hy the agency or at the CTpcnac 
of the tenant, la eufficient if the prounda are prowl 
to ezi^t, and if the rent claimeil aa fair and equit. 
able is not more than la paid by the holdera of 
similar tcnurca in the pergunnah «r neighbourhood. 
GRisa CnoDER Grose e. I*.aiiTONoo Biswas 

13 W. R. 440 

33. Specification of particular 

grounds — AU VllI of JSG9,» IS—Sehe. 
dule appended to notice. In notices of enhancement 
of rent it is absolutely neces<arj that in the state- 
locnt of grounds there should bo some m or*ls to shore 
tbatitiathe intention of the landloni to proceed 
under some particular c]au*e or clauses of s 18, 
Bengal Act ^ III of 1800 Itia not sufficient to leave 
this to be inferred from a schedule appended to the 
notice Hoorcl Mcncer v Huervck Dctt 
Khowas . . . . 22 W. R. 439 

34. v»cl A' of JS59. 

s. 29— 5i//?fci'ency of notice of enhanetment It la 
not sufficient for a notice of enhancement of rent to 

generally the grounds of enhancement men- 
tioned in 8 17, Act X of 1839 It shouhl set forth 
spccifio and tangible grounds of enhancement appli- 
cable to the particular case. Dwaiik.\ Natu Cuow- 
»UR\ f. Beejoy OoDiND Bubal . lOW. B. 333 
Srumsool Osman ti Bcnshcedmcb Dctt 

15 "W, B. 366 

Banee Madrcd CnoWDRiiy t Taka Proscnno 
Bose . . . 21 W. R. 33 

Kalee K,axt CnowpiiKA i Biioobi nneascree 
O iowDURAix . 22 "W. B. 418 

35. - — - Notice not setting out 
grounds as in s. 17 of Act X of 1859. A 
notice of enhancement which did not set forth 
grounds of enhancement m the words of s J7, Act 
X of 1859, hdd not a suflicicnt notice. Ram 
SiBAX SiXO t BhaJaN DuCAA KArrARDAZ 

6 B. L. B. Ap. 155 : 11 W. B. 616 

36. ' Suit for enhance- 

ment of rent dismissetl on the grounii of the jnauffi. 
ciencyof the notice of enhancement la not specify, 
ing the grounds on which it was sought in accord, 
ance mth s. 17, Act X of JS5U Dinasath 
Dass V. Guoan Oiandra Sen 

7 B. Xi. B. Ap. 45 note : 14 W. B. 274 
Kausatr Chowdry f. IICMI Bibi 

7 B. L. B. Ap. 47 note : 12 W. B. 606 
Rhosdeab Asdoor Kcujian t. WoOMi CnuBy 
Ror .... 8W. R.330 


ENHANCEMENT OF BENT— confi. 

4. NOTICE OF ENHANCEME.NT— eonfd. 

(6) Form and ScmatNCY or Notice, and 

iNrORSULtTIES IN— cenW. 

Syefoolla Kran f. Kalee Persimd Stnoo 

20 W. R. 266 

37. Indoflnito and uncertain 

notice Notice of enhancement should distinctly 


pergunnah and m adjacent places, an<l as the 
productncpowersofthclandand the value of the 
produce has c increased, and as the p.'itit lands hate 
been cultiiateal, I am cntitletl to receive from you 
n794-5.7-ll J per annum,” was held to be indefinite 
and uncertain ; and therefore no suit thereon could 
lie for enhancement of rent. Godixp Kujub 
CB ownnRi r. Hmo Crindr-a Nao 

6 B. li. B. Ap. 61 j n "W. R. 571 
21 W. R. 442 note 

Niuioney Si>cu V. Saourmonee Debia 

12 -W. E. 441 

K.ALI Chandra (rowthry v Ratan Gop.al 
Brapdcri . . . 4 B. L. B, Ap, 62 note 

HEERAL.AI. Seal t. Gungadrur Senapctty 

1 Ind. Jur. O. S. 8 
W. R. F. B, 19 : Marsh. 60 1 2 Hay S29 

38. Notice not specifying 

clause or section of Act under which en. 
hancement was sought, A notice of enhance, 
tnent held to he sutficicnt, although it did not 
specify m terms the clause or section of tho Act 
under which enhancement was sought KustAR 
Pabe'sr N-arajn Rot V Oaur Sunker Brumjck 

6 B. L. E. Ap. 154 : 16 W. E. 39 

Rapba Bauub Grose i> B£nARiL.AL Mookerjee 
0 B. L, R. Ap. 155 : B.C. 12 W. E. 537 

39. Insufficient notice A notice 
uf enhancement stated that “jou thcilcfendants 
pay If^s than other raiy ats in tho neighbourhood, 
and therefore you are to pay for the future such 
and such rates, ' held not a sufficient notice as 
eontemptated by s 17, .\ct X of 1850. Srem- 
sinxissuN e Bansidilar Dptt 7 B. X<. R Ap. 32 

40. Sufficient notice. In a suit 
for enhancement of rent of an intcrmoiliatc tenure, 
a notice to the following effect was held suflicicnt : 

** You (defendant) hold a tak«h»«hi talukh, the rent 
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ENHANCEMENT OF BENT— can/i 
4. NOTICE OF ENHANCEMENT-<®»rfrf 

(fc) Tobu and Sdpficiencv op Notice, and 
Inpobjiautties in — eontd. 

and sucli a gross rental ; from this, deducting your 
20 per cent on account of mahkana and collection 
charges, the remainder (so rnueb) ought to be paid 
to me as my rent, and you are hereby called upon to 
pay that amount.” Jaknopa t. Giiuyn fTicNDRA 
C'nrCKERBDTTV 

,7 B, Ii. E. Ap. 44 : 15 W. H. 335 

41. Omission to state mode of 

increase of produce or productive powors 
of land. A notice of enhancement under (he . 
second clause of s. 17, Act X of 185((, is defectire I 
if it omits to state that the ralue of the produce 
or the productive poners of the land have he<n 
increased othernise than by the agenev or at (be 
ezpense of the rah at himself Soojaas Au f. 
IItoee Tbaroor ’ . 0 "W. E., Act X, 44 

42. Notice with ground 

vaguely stated A notice base<l on the first of 
the grounds m s. 17. Act X of 1SS9, and specify, 
ing ‘‘that the rates paid arc helon (hose jiaid for 
fiimilar lands in adjacent places.” m as held to be bad. 
Sms Narain Butt i NESASiooNtssA Becusi 

17 W. B. 856 

43. — Notice with ground in. 

correctly stated — “ rafts —Act 

S of 1859, s 17 That a tenant is holding at a rent 


ENHANCEMENT OF BENT— confd. 

4 NOTICE OF ENHANCESIENT— conhf. 

(6) Fobm and SumciEKOT op Notice, , and 
IkPORSUUTIES in— COT lfi. 

o/ 18S9, a. IS. A notice of enhancement under 
s 13, Act X of 1859, is not required to state that it 
is for the ensuing j’ear. GcDADHtfE Banibjie v. 
Ndnd IiAL Biswas . 3 "W. E., Act X, 145 


Dorr . . . . 4-W.E.,ActX,48 

48. Notice with some insufli. 

dent [reasons for enhancement — Act X of 
J8S9, s. IS. In the case of a tenant who has no 
right of occupancy, a landlord's notice of enhance- 
ment under s 13 of Act X of 1859 is valid, if it 
specifies the rent to which the tenant wiU be 
subject for the ensuing year and the ground on 
which the enhancement is claimed, even if among 
the reasons assigned arc some which wdi not hear 
examination. The only limit to the landlord's 
power oi enhaDcement after ooticeisthefoirness and 
reasonablcocrs of the rent. Saeeoopacl BIoixice 
t. DWABEANArTB SPIN . . 15 W, E. 580 

49. — Notice in case of distinct 

holdings — Act A’ of 1869, e 12, A landlord scry, 
tog notice of enhancement under s. 13, Act X 


44. Notice not stating quan- 

tity ofland — Exctisland. A notice under e 13, 
Act X of 1859, for enhancement of rent upon laud 
held by a raiyat in excess of tbe land for which he 
pays rent to the zamuidar. must state the quantity 
of land so held in excess. Tlic more statement of 
“ excess land ” is not a sufficient compliance with 
the provisions of the law Grisb Cbandba Gbose 
f. IswAR Chandra JIoonerjee 

3 B, L. E. A. C. 337 : 12 W. E. 220 


46, - 


■ Notice stating simply that 


rates are lower than neighbouring rates— 
Enquiry as to rate of rent ■paid by nejghbovrintf 
ratyau. In a suit for enhancement of rent where 
tho raiyats plead that their relations with the 
zamindarare peculiar, it is not sufficient for a notice 
to Bet forth, and for a Court to find, that the rent 
paid in rcwpect of the land m dispute is lower than 
we rent paid m respect of neighbouring lands j the 
Court IS bound to enquire into the status and 
si nation of the dtfendant’s raiyats with those cd 
the raiyats of tho neighbouring lands. LaiXa 
IC ooHooBVNs SanoY i Asnoo . 20 W. E, 294 


40. - 


r— V . Notice not stating year 
for which enhancement la sought Ael X 


ID his fiossession, the amount of enhanced rent ho 
IS liable to pay upon each, and the ground of such 
enhancement upon each instance. Brejot Gobind 
Bvrai. V. Janobee Bbosokya . 8 W. E. 262 

DeNOCVNDHV BSADOOREE V. PBtNRISBEN 

SvBUA 20 "W. E. 148 

Dwarkanavth Haedab Ettsee JInnuv Roy 
20 "W. E, 404 


Nmnoo IIonec Jooinee v, Kishen Nath 
Banebjee .... 20 "W. E. 442 

50. . — . - - - Btny. Act VllE 

of 1869, 8. 15 — Dietxnct lioliisiys. A notice of 
enhancement under s 15 of Bengal Act VUI 
of 1869 must, when the tenant holds difierent jofes 
the rent of vi lucli it is sought to enhance, distinctly 
specify the several holdings, the amount of®”' 
hanced rent claimed in respect of each holding 
and the grounds for claiming such 
rent Udoytara Chowdhrain v SiHb Nath 
S vanA Baiudoori . . . 9 0.Ii.E.^Uf 

51 - Separate AoU- 

laffs A notice of enhancement of rent need not 

be on a separate piece of paper for each holdmg » 

all that 13 reqmred is that it shall be so distinct 
for each holding that the tenant may ho able to 
distinguish those in respect of which ho does not 
obj'ect to the enhanced rent, from others in respect 
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ENHAlfCEMENT OP BENT— eon/rf. 

4. NOTICE OF ENHANCEMENT— cwfi. 


ENHANCEMENT OP BENT— fonJi 
4. NOTICE OF ENHANCEMENT— eonfrf. 


(6) Fobm iKD SrmciETCr op None*, ajid I (6) roESt ikd Semcizrcr or None*, ini> 
IsTORitit-mes ts— | Isttqr«iuTie3 is— cjnti. 


of which he decline fo pay It. JIcGiveiuk r. 
D0r.iawCiio\7pimv . . . SOW. B. 479 

62. Notice in caeo of land con- 

Elstlng of two or moro plots— Een;. Aft 
r/// of 1869, ». IS. When the lands the rent of 
which is sought to he enhance<I consiit of more 
than one plot, it is not sumcient lor the landionl 
to serve the tenant with a notice of enhancement, 
specifying all llic three grounds of enhancement 

. .0 .»» • ‘”'’lo!l869. Such 

ular ground or 
lot is alleged to 
Tiiu srould not 
jnda applied to 
jught to been. 

hanced. If in a suit for enhancement the ptamtiff 
fails to prove that he has served the defendant 
srith a proper notice, the Court is not hound to 
make a declaratory decree, but whether it ahail do 
eo or not lies entirely in its discretion. Gij>'N'Es 
CHT nroERllA*Fa e. natirniA DfREa 

I. L. B. 6 Calc. 63 

58. Notice glTeti by agent— 

Tarrnfr tu aQmt of tatntndar. A notice of enhance* 
ment by a farmer as agent and on behalf of the 
zamindar Is legal. Hem CntJKiiER CiUTTriUEP t>. 
PooRaK CntfKDEn P.ot . 3 W. B., Act X, 162 

54, Notice 4ipttd 

6y nai5 — Evufenee of authmUj to stjn A notice 
of enhancement of rent under s 13 of Act X of 
1859, signed by the naiti of the landlord, is valid, 
without evidence that ho was specially authonred 
to sign the notice. DropMotm " MnrEn v. 
Gobisdo Curjenrn Hai-deh 

Marsh. 3S4 : 2 Hay 402 

55. Notice by bringing suit — 

Aft X of 1SS9, s. 33 — Plaint. The plaint in a suit 
for enhancement is not a substitute sanctioned by 
law for the notice of intended enhancement 
required to be given by s 13 of Act Xof I8S9. 
SoBna Mautos v. Fababoo . 2 N. W. 310 

68. Notice by enit— .4ff X of 

18S9, * 13— Decree tn ronteated «ii/. FoIIowmga 
previous decision of a Division Bench, ilaihoo 
Noeduft Koendoo v. Gnwe Xiihtn Go#«in, 6 IT. A., 
Aft X, 81, it was held that a judgment passed 
against a nijat in a contested suit opvratca as a 
. notice to him under s. 13, Act X of 1859, taking 
I fleet from the ccuDroencemenl of the year follow, 
ing that in which the decree was pas^. Raju* 
XATII Dtm r. JOYEISIIEN BfOOKERJE* 

UW. E.3 

67. . Notice by measurement — 

-Ifeasurement made in i^enovs toil. In a previous 
suit the present plaint ifl had sued (he defendant for 
the amount of rent originally fixed in the lease, and 
the defendant claitneii in that suit to have the rent 


reduced in accordance with the terms of the lease, 
and a jneasurement was thereupon made, which 
showed that the quantity of land held by the defen- 
dant was m excess of that naroeel in the lease : tbat 
suit was decided m favour of the plaintiff for the rent 


fo the defendant. Ekp iJl Mryori. f. HotODinni 
Pit . . . I. L. B, 3 Calc. 271 

58. Notice not of suCDcient 

' length — Rijfitlo enfianftmenl — Inovffioent notice 
— Inamdar An inamdar is not entitled to recover 
an increased rent if he has given notice of such 
increase in December 1870 for the current year 
1870-71 Haei Yr'iAJi t. BABsmuM Gr^o 

11 Bom. 23 

50 - Notice containing clerical 

error or omiBBien— /mmofmal error— Act X of 
18S9, f 17. IVhere a defendant has known pcrfectlv 
well the grounds upon which enhancement of rent is 
demanded from him, a clerical omission which m 
' no way prejudiced the defendant cannot operate 
to invalidate the notice of enhancement under s. 
17. Act X of 1859. ETEStntltTSSA ^QTO V. 
BmouATn Raiu . . 17W. B. 854 

60 Notice where defendant 

wee aware of ground of enhancement — 
Au X of 1859, t 17. The obieet of the notice of 
enhancement IB that the defendant may know what 
are the grounds on which the plaintiC secLs to 
enhance fais rent, so that ho may have an oppor- 
tunity of coming forward to contest any of tho'c 
grounds ; and as the defendant’s own answer in the 
case showed that he was fully aware of, and came 
forward to contest, the main ground on which the 
plaintiff sought to enhance hts rent, the notice 
issued by plaintiff was held to be sufficient to meet 
the requirements of s 17, Act X of 1850 Tietii 
N uyn iSuKtm r. Momm Muyri.E 

. 17 W. B. 278 

ei,’. Informality in 

nclice. Informality jti a notice for enhancement of 
rent was not allowed to prevail m this case where 
the defect was held to bare been made good by (be 
cvid«ice on (he record, and where there could be no 
doubt that the tenant knew exactly the nature of 
the demand be bad to meet, and where also the 
objection was a mere after-thought and notnut 
forward until after the order of remand by the High 
Court. ITooma Cnupje Drrp v . GEisn CirTroER 
Bose 17 W. B. 32 

82 OmiBslon in notice Where a 

raiyat well knew and pleaded to the grounds of en- 
bancement, the mere omission of the words “same 
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DIGEST OP CASES. 


ENHANCEMENT OF BENT-conW. 

4. NOTICE OF ENHANCEMENT— fon/A 

{6) Form aud ScrriciESCY of Notice, akd 
Informalities in — contd, 

class of raiyats ” in the notice was held not fatal to 
the plaintiff’s suit. Nor was the omission of the 
words “ othenvise than by the agency anti at the 
expense of the raiyat ” considered materia) when 
the plaintiff distinctly statetlin his plaint that the 
productive powers of the soil had increased otmng to 
the land having been irrigated from the plsmtilf’s 
khas tank. Watson & Co. v. Ram Duns Ghose 
17 W. B. 400 


63. Act X of 1S59, 

e 17. The omission of the words “sime class of 
raiyat ” m a notice under Act X of IBS'), a 17, ovin 
if unintentional, is sufficient to invalidate a cl.aim 
for enhancement Quart • Would this bo the case 
if, notwithstanding the omission, the raiyat knew 
all the grounds on which enhanced rent was de. 
roanded of him, and defended himself on all ?S»\E» 
FOOLLAH Khan v Ciiava Tiiaroob 18 W. H, 632 

04 . Informality m notice— 

JJtsmisial of «ud for leant of proper notice — Obiter 
dicta. Where a suit for enhancement of rent ia 
dismissed on the ground that no notite was servei), 
any decision m the Court’s judgment as regards the 
Rial or lakhiraj character of the land must he 
deemed to be mere obiter \7liere it is found in 
such a suit th^t the notice did not state that the 
raiyat pays less than raiyats of the same cla<s the 
informality may beoverlookedif there is evidence 
on the record of the rates of rent ^vvyable by such 
raiyat ; but if there Js no evidence of tliat nature, 
the suit must be dmcissed Motroopnath Siik ai- 
V Nil JlfiNEE Deo , . 13 W. B. 297 

• 65. Omiesion logpccf- 

fy amony yrounds stated those rehed on. Iheple.i 


I'wer. Gopeenatu Jannah f Jetto Moixab 
18 W. E. 272 


OuDii Beiuree Sinoh I'. Dost Majiovied 

23 W. R 185 

Notice fully comprehended 

by tenant — Conte'Uny suit for enhaniemtnl 
A raivat who tiai received a notice of enbancement 
may Ije III ailiHeieiit poailion rclitive ti» its bnffj- 
ciei cy according as he waits until a suit is brought 
against him, or tomes luto Court of his own accord 
to attack the notice In the latter cas^ if he 
frames hn ,.uit on a thorough understanding of the 
** reasonably 

.eumcient. Rill Bucrosee Singh v Maiioued 


ENHANCEMENT OF BENT-confi. 

4. NOTICE OF ENiDiNCEMENT— confd. 

(6) Form and fcrnciENCv or Notice, and 
Intobjialities in — conftZ. 

67. Mistake in notice — Notice 


erroneously incluiimy takhnnj land. A suit for 
enhancement should not be dismissed merely 
becAUsc thepla’ntiff has included in his notice cf 
enhancement land belonging to the defendant’s 
lakhitaj ho’dmg. CimsDCn Coowab Roy t. 
Biiolanatii Sinc.iit . ‘W, E. J864, Act X, 110 


oudy indudiny lalhra} land. A notice for en- 
hancement, otherwise sufficient, is not invalided 
because a portion of the lands claimed as enhaDCC- 
able in such notice turns out to be rent-free land, 
but IS good so far as it is applicable to the portion of 
tho land which IS liable to enhancement, Newaj 
Bpndopadrya f. Kali Peosonno Ghosb 

I. L. B. 0 Calc. 543 ; 8 C. L, B. 6 

60. Notice of enhancement in 

respect of portion of land— Fafieidy cf notice. 
Notice of enbanccnient, issued on the application of 
the person to whom the rent is payable, on account 
of any partol the land w respect of which the notice 
is served, IS good for that part GpbdooMuU' r. 
Hool-aseg .... 2 Agta, 247 

70 Notice to talukbdar as for 

a raiyat— Ari X cf 1SS9, s. 23. The rent of a 
talukhdar cannot be enhanced under a notice treat- 
ing )uis as a raiyst having ft right of eceapaaey. 
Dovanovee CnoirDHRAiN tJ JiODUU Chusdgb 

Boy 12W.B.1S7 

71. . Notice to non.cultivator 

treated as raiyat. Where a party who was not 
personally a cultivator of the land, but held a large 
jumina with a number of raiyats below him, was 
treated, m a notice of enhancement under cb 17, 
Act X of 1859, as an ordinary raiyat having a right 
of occupancy, it was held that the notice was not 
on that account illegal or informal. Kalee Peo- 
SDNNO Chose v Hpbish Chunder Dtnr 

15 W. B, 57 


73 . Notice of excess after 

nl .frnnl nl meoSUTt- 

notice 
land in 
3 occu- 
stated 

that such excess has been proved by measure- 
ment. Kalee Komaey Dassel t 
Chundeb Chose . . 6 W. B., Act X, 

73 Variation between notice 

of enhancement and plaint 


ASOCPEE Keas 


19 W. B. 205 I OoDBEB Sheikh . 
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ENHANCEMENT OP RENT— eonJd. 

4. NOTICE OF ENHANCEMENT— ccmfi. 


ENHANCEMENt’oF RENT— eonM. 

4. NOTICE OF ENHANCEMENT— con/(f. 


(6) Fobji . isi> ScrncirycT op Notice, asp 
ISFOIUUUTIES IS — C’Jtltd. 


(ft) Fobsi ISO Scmcrescv op Notice, asd 
ISPOEMAUTIES lS~~COnfd. 


74, Notice not followed im- 

mediately by BUlt — ralidily of, for future »utt 
—Ad X of 1SS9, t. J3. The object of a. 13. Act X 
of 1859, is that a suit for enhancement should not bo 
brought \nthout prerious due notice, and not that 
u hen a notice under that section haa been once duly 

„• — -/-v.* 4.1 4- > .4-1- onsercico 

' ■ ■ > enhanced 

■ ‘ ' rs must bo 

■ "• D RoniM- 


0 W n„ActX»Q6 


76 . Notice, efToct of, aa pa- 

gards rent after aUit In a suit for arrears of 
rent of a particular jear, after noticcof enhancc- 
nicnt on specified grounds, plaintiff (if his title is 
established) can only hare a decree for the arrears 
claimed, and on one or other of the grounds alleged. 
The Judge has no jurisdiction m appeal to declare 
hb right to any enhanced rents for the future- 
lIzioOB?:! HoBiNEE Dassee f. Kbdarkath Bose 
13 W. R. Ul 

70. Notice omitting grounds 

of enhancement— ^ct X of 1S59, s. 13— Auction’ 
puTthattT’ Under e. 13, Act X of 1839, a raiyat 
served vitha noticoof enhaocement. ubicb is silent 
about the ground of enhancement, is not liable to 
pay the higher rent An auction-purchaser is no 
exception to the rule by which crery landlord is 
bound to ascertain the nature, extent, and condition 
of his raijat’s holding before he serves him with a 
notice of enhancement. A raiyat is competent to 
object to the legality of a notice of cnhaocemeat 
even in a suit m u bicK be is plaintiff. L irj.i SinoU 
c. IlEAXoimssA ... 8 W. R 27l 

77. Notice to ztmmadars in 

talukh— Ad X of 1859, a 17 S 17, Act X of 
1859, applies only to raiyats, not to zimmadars 
having a tenure of a talukbi character PasiotV 
f JccocT CutrxDER Dctt . . 0 W. B. 37^ 

78. Notice on first of gronodn 

stated in s. 17— Ad X of 1S59. » 17. d h 
Stmhle (by ManKBY, J.)-, That when a landlord 
gives notice of enhancement to a tenant on the first 
of the grounds stated m s l7. Act X of 1859, bo 
treats him as a raijat having a right of occupancj*- 
Tiiakoob Dnrr Sivob c. Gopal Si>on 

14W.R.4 

70. Notice to tenant aa raiyat 

— Ad X of 1S59, « 17 — 5uif for enhancement os 
oyaind aa under-tenant By sorving a notice 
on defendant under tho terms of s. 17, Act X of 1859, 
plaintiff was held to have treated defendant as A 
raiyat havmg a right of occupancy, and to be 
debarred from sumg him for enhancement of rent as 
an under-tenant or middleman. CnrNrERXATB 
Chose r. SnoTOOiuii JIojoomdab . 13 W. R. S43 


80. Notice, effect of, ns ad. 

mitting valid tenure or right of occupancy 
— Preaumption of nature of fennney — Onua of proof. 
Ulion a zamindar sues to enhance the rent of a 
talukhdar, and sjxiciiies certain churs as part of the 
land tho rent of uhich is to be enhanced, he, by 
implication, must be considered to admit that the 
tenant has some valid tenure or right of occupancj’ 
in the land mentioned in the notice. Santa 
Soondart Doaaee v. Rkdkiea CAurn, 4 B. L. R. P. C, 
8 : 13 ?f^. B- P- C. II. cited. AsOASOOLtn r. Ktsro 
Gosiin> DaS3 . , . 2 6. E. R. 592 

81 — Notice, effect of, as bind- 


And tho decision should be on those grounds 
onlj’ Bheem Sein f Hen Ccbixd 

3 Agra Rev. 12 

82 - Enhanement m 

eaae of Unant-at-will A zamindar is not bound 
by the ground of enhancement mentioned m his 


MVhBEBOODDEEN MeBDIIA V- KeSSIB 

4 W. R., Act X, 4& 

Bamjioxee CnocKERBmy v. Alla Btrzsn 

4'W.R., Act X, 48 

63 Proof of rate of 

rent A/arfdiRTiof ice. In a suit for rent at an enhan- 
ced rate, the landlord ts not indisi»nsably bound 
to prove tho very rate w hich ho claims in his notice. 
Sbeeeaxt Giiose f Bhitgwax Ciutxdek Seix 

24 W. R. 13 

84. Irregularity in drawing up 

notice — ItiQhl to declaratory decree to enhance 
on aentce of freak notice- A slight irregularity 
mthedrawmg upof anotice of enhancement can- 
not affect the plaintiff’s right to a declaratory 
order reciting his right to enhance at some 
future time on service of a fresh notice. Ram 
L ocBcx Dctt p. Petcmbeb Pace 

■W.R. 1864, Act X, 111 

85. Notice given during pen. 

deney of suit — Right to decree declaratory of 
right to enhance. AMiere a notice of enhancement is 
served during tho pendency of a suit in which tho 
only decree which can be passed b one simply 
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ENHANCEMEITT OE EENT— conld. 

4. NOTICE or ENHANCEMENT— fonfi. 

{6) Form and SninciEycT of Notice, akd 

iNFOBMALITIEa IK — COntd, 


ENHANCEMENT OP BENT-conM. 

4 NOTICE OP ENHANCEJIENT— conld. 

(6) FoBsi AND ScmaENCT OF Notice, and 
Infobmalities in — contd. 


class of raiyats ” in tho notice w as held not fatal to 
the plaintiff’s suit. Nor was the omission of the 
words “otherwise than by the agency and at the 
expense of the taiyat ” considered material when 
the plaintiff distinctly statecl in his plaint that the 
productive powers of the soil had mcrcoaed owing to 
the land having been iirigated from the plaintiff’s 
khas tank. Watson & Co. i. Rv't Duds Giiose 
17 VT. E. 496 


63. Act X of U59, 

t. 17. The omission of the woids “aame class of 
raiyat ’’in a notice under Act X ofTSiD, 5 17, even 
if unintentional, IS sufficient to invalidate a claim 
for enhancement Quart Would this be the case 
if, notwithstanding the omission, the raiyat knew 
all the grounds on which enhanced rent was de- 
manded of him, and defended himself on all t Ss\E- 
FOorisH KniN v. Ciiaya Thskoob 18 W. E. 632 

64. — — Informality in notice— 
Dirmisaal of auil for icanl of proper notice — Obiter 
dicta Where a suit for enhancement of rent is 
dismissed on the ground that no notice was served, 
any decision m the Court’s judgment ns regards the 
real nr lakhtraj character of the hnd must be 
deemed to be mere obiter Where it is found in 
such a suit tho^t the notice did not state that the 

^ raiyat pays less than raiyats of the same class, the 

' informality m.ay bcoverlooktdif there is evidence 
on the record of the rates of rent payable by such 
raiyat , but if there is no evidence of that nature, 
the suit must be dismissed MoTPOonNsTii Siiitsr 
t). Nil Monee Deo , , 13W. E. 297 

. ■ - Omtuion lospecu 

fy among grounds slated tuose rehtd on. Ihe ple.v 
of informality of nolioe or the ground that it cou- 
tamed all the grounds of enhancemeut alloncil by 
law without specifj’ing any as those relicil on was 
disallowed, inasmuch as the raiyat had not shown 
that he had been prejudiced thereby, or had been 
m any d'fficuhy as to what he was vailed upon to 
answer. Gofeenatu Jannaii r. Jeito Moixaii 
18 W. E. 272 


Oddii Beiiaef.e SiNOii f. Dost M siiovied 

23 W. Bg 185 

66 Notice fully comprehended 

hy tenant — Contc-.ling siut for enhancement 
A rai\nt who haa rceci\ecl a notice of enhancement 
may bi lu a rliPeient position relative to its auflfi- 
ciet cy according as he waits until a suit la brought 
against him or comes into Court of his own necoid 
to attack the notice In the latter cose, if he 
frames hia Miit on .a thorough understanding of the 
no ice, he cnimot object to it as not reasonably 
roiHcicnt. Risi Biicbosee Siscii v. Mahomed 
Asocree Kiian . > 19 W. E. 205 


67. Mistake in notice— Nofi« 

erroneously including lakhira) land A suit for 
enhancement should not be distuissed merely 
because the plaintiff has included m his notice cf 
enhancement land bclongme to the defendant’s 
lakliitaj ho'clmg. Chusdev. Coo'jab Rov v. 
Bholsnatii SiRCAii . W. E. 1864, Act X, 110 

68. Xoltce errone- 

ous!!/ including lalliiro) land, A notice for en- 
hancement, otherwise sufficient, is not invalided 
bocauso a portion of the lauds claimed as enhance- 
able in such notice turns out to be rent-free land, 
but IS good so far as it is applicable to the portion of 
the land which is liable to enhancement. Newaj 
BUKDO rADHYA t>. KaLI PbOSONNO GhOSE 

I. L. E. e Calc. 643 : 8 C. L. E. 6 

69. Notice of enhancement in 

respect of portion of land — Yalidihj of notice. 


Roy 

71. 


1.. . . . . 

70 Notice to talukhdar as for 

a raiyat— .dfl X of ISSO, s. 13. The rent of a 

.... . , .1 nnfiee treat- 

:upanoy. 

' InCKDER 

. A- ,v.E.137 

Notice to non.eultiyator 

treated ob raiyat. IVhere a party w ho was not 
personally a cultivator of the land, but held a large 
jumma with a number of raiyats below him, was 
treated, in a notice of enhancement under cl. 17, 
Act X of 3839, as an ordinary raiyat having a right 
of occupancy, it was held that the notice was not 
on that account illegal or informal. Kalee Pro- 
strevo Giiose v Hdbish Chdnder Ddtt 

15 W. R. 57 

72. Notice of excess after 

measurement — Sfafemenf of proof of measure- 
ment. In a suit for enhancement of rent after notice 
on the allegation that the defendant holds land m 
excess of the area admitted by him to be in his occu- 
pation, it must bo shown that the notice statea 
that such excess has been proved by mcasme- 
ment Ku.ee Kd.maby Das^e v Snc'^uoo 
Chdnder Ghose . . 6 W. E.. Act X, 23 


the notice of enhancement 

Codrce Sheieh . • • 
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ENHANCEMENT OF RENT— eonfi. 

4. NOTICE OF ENHANCEMENT— coBliI. 


ENHANCEMENt'oF RENT-con^rf. 

4. NOTICE OF ENIlANCEMENT—ce-n/fl. 


(6) Tofist . iSD ScFncresTT op Notice, ako 
iKTORJUtlTira JX — C'ftlli. 


(it) Foust Axo StrmciEscY of Notice, and 
IxFORStAmirs ix — contd. 


74. Notice not followed im.’ 

mediately by suit — Validily of, for future suit 
— Acl X of JSS9. s. 13. The object of ft. 13, Act X 
of 1859, is that a suit for enhancement should oot bo 


e w R., Act X, ee 

76. Notice, effect of, ae re. 

garde rent after enit. In a suit lor arrears of 
rent of a particular jear, after notieoof cnhance- 
naent on spccifietl prounds, plaintifl (if hw title is 
established) con onb’ have a dccroo for the arrears 
claimed, and on one or other of the grounds alleged. 
The Ju't-w *'•« 
b« rigl 

Dnoos • • ■ : • . • 

70. Notice omitting grounds 

of enhancement— Act X of ISSO, «• 13— Auction- 
furihattr. Under s. 13, Act X of 1839, a raiyat 
served with a notice of enhancement, n bicb is silent 
About the ground of cohaneement. u not liable to 
pay the higher rent. An auetioo'purebaser is no 
exception to the rule by irhich ctery landlord u 
bound to ascertain the nature, extent, and condition 
of his taiyat’s holding before he serves him mth a 
notice of enhancement. A raiyat is competent to 
object to the legality of a notice of enbancement 
even IQ a suit in \\ bich be is plaintiff- Laiaa SiNon 
V. Reazoomssa ... 8 W. R 271 

77. Notice to ztmmadars In 

ta\Ulsh_^et X of 1S59, e 17 S 17, Act X of 
1859, applies only to raiyats, not to zimmadars 
having a tenure of a talul^i character Paxioty 
f JCCOCT CUYXOER DCTT . . 0 W. B. 370 

78. _ Notice on first of grounds 

Stated in s. 17— del X of 1S59. « 17, il I. 
Semlle (by Mahkoy, J.}-. That when a landlord 
fives notice of enhancement to a tenant on the first 
of the grounds stated in s i7. Act X of 1859, ho 
treats him as a rai>at having a right of occupancy. 
TeAKOOE DCTT SlItOQ f- OoFAL Si>on 

14 W. B. 4 

70. Notice to tenant ae raiyat 

—del X of 1SS9, a- 17 — Suit for enhancement os 
ogaxmt him tw tiniffr.|<nnnl By serving a notice 
on defendant un<ter the terms of a 17, Act X of 1SS9, 
plaintiff was held to have treated defendant as a 
raiyat having a right of occupancy, and to be 
debarred from smug him for enhancement of rent as 
an under-tenant or middleman. CnrMiERXATH 
Chose r Sdotookam Mojoomdar . 12W. B.343 


80. Notice, effect of, as ad- 

mlttlng valid tenure or right of occupancy 
— Presumption of nature of tenancy — Onus of proof. 
Ulicn » zamindar sues to enhance the rent of a 
talukhdar, and specifies certain churs as part of the 
land the rent of uhich is to be enhanced, he, by 
implication, mist be considered to admit that the 
tenant has some valid tenure or right of occupancy 
in the land mentioned m the notice. Damn 
Sooniart Dosset v. Jlhdhiea Churn, 4 B. L. R. P. C. 
8 : 13 n*- B. P- C. 11, cited. Ashakoolaii v. Kisto 
Gobin'd D.tss . . . 2 G. E. B. 692 

81 Notice, effect of, as bind. 

luB plaintiff — Ground of enhancrnienf. A plaint- 
iff must bo kept to the grounds of enhancement 
stated in his notice. Hcrbi SIohox Acuabjeb f. 
Oedoy Kvsiah Boss . W, B. 1884, Act X, 14 
And the decisioo should be on those grounds 
only Bheem Seik f. Hpb Oobivb 

8 Agra Bev. 12 


82 Xnhaneement m 

case of tenanUaUvill A zammdar u not bound 
by the ground of eehancement mentioned in his 
notice ID the case of a teoant-at-niH- Nor has the 
tenant any right to claim tbo prcvailmg rate, but is 
liable, after notice of enbanconent, to the highest 
rack-rent. Koobib Sibsab v. Golccs Chc»oer 

CnccKEBBCTTY . 8 W. B , Act X, 126 


Mll^EYBOopn^^s MiBnuA e. Kzssiz 

4 W. R., Act X,46 

Baji>ioxee CiitJcKEBBTOTY I'. AiiA BoKsn 

4 W. R., Act X, 46 

83 - Proof of rate of 

rent stated xn notice. In a suit for rent at an enhan- 
ced rate, the landlord is not indispensably bound 
to prove the very rate which ho claims in his notice. 
Srceeast Giiose V BacoWAX Chusder Sein 

24 W. R. 13 


84. Irregularity in drawing up 

notice — Right to declaratory decree to enhance 
o« emice of fresh notice. A slight irregularity 
mthedrawmg upof a notice of enhancement can- 
not affect tho plaintiff’s right to a declaratory 
order reciting his right to enhance at some 
future time on service of a fresh notice. Ram 
Bochex Durr v. Petembeb Pact. 


85 . 


■W.B. 1804, ActX,m 
- Notice given during pen- 


dency of suit — Rigfil to decree declaratory of 
right to enhance, Mbere a notice of enbaucemcDt is 
served during the pendency of & suit in which tho 
only decree which can be pasaed is one simply 
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con/ 

(*) FoEa AND ScmciEVor op 


88. ’ ® Act X. 80 

distinct from reou?fi?ti« enhancement as 

to to come 


NaAB-OEMEira OP EENT--,™,i 

*■ “ E.VHANCEMEm-^.,i 

fc) SiBTOE o, 

•'“ '• : 7- J^fStslered and 

•JtlarhasreceiTed 
tcftant 20 po9* 

**• uis soensm, 2t is un^n «„^i, registered 

and not upon any otheflirtr th/rv tenant, 
ha^ement must bo scrwd Von« 

*'• KrsnEN CmrsDER Baj^wee Cooiur Gdose 

'W'. E. 1864, Act X, 112 


92. 

band when wile 


’ iennnl Xotiei 


Sereiee on hue- 


BiHon to ''““’■■nply « toqui- 

O. So^B cbbbo’bb 

th.Iomberi.rs, tUy bSbV^Tt i’ *'3' 

jation to „s„. o/nX. 

P®3«o o HVmB"^*““2Xa24S 


9S. a • ^ -TV., Act X 3 

The aervKe o[\ 


(c) Sebvice or Noiior. 


'iciSoTjsnif.e notice— 

the farmer, and not ^ eerv^ by 

to whom “thorent w V Petsoa 

•o aBteemeot b.lwiin /£ r“ ' , "'>'«tli»t.odii,~ 

PBhtofservmg *“ ““ ''“".<1 to him,.u ,h. 

^ Oho,. d^uSi,X3Tlt'"'Ac”x“?|l 

i-er Chaiterjee r Goecck CUck- 1 

23 W. E. 228 I 


»o/..rb?dXr 'Koixifr “■ 

1C.I,.E.418 ^ 


a^w.At. 228 
«onrtf Af>tfre~^^TL-i-^^f served— Bcr. 

a. 13 .Y of rUo, 


served, it must' be cannot bo so personally 

m^cncem the distncf 

atedjorif he have r.V the land is sitn- 

the mal cutcherry etc ° ^ residence, at 

- EmmoBoBooS ''‘"Tw 1”! 


'■'“--a ,°"gS?°S“ 


QQ 

.mi£V-.t,»,d.„„ terrioo-SaStWolri 

cd to undei . 

should UIk 
who ought 
the Way. 

Dorr 1: » I 

97. ' ■ ' ■ ■ 

^uiilduled sertice 


.ol^L ™SXXLotTo"'",Xlf\‘''= "“f 


to ■»■■»«-' ™c. %X„Tk. “ioT 

lur CeoBK Eo.»o.»m . . 24 w. E MI 


—Coitsiuyuou. place — Jet ^ of 23^Tn 

.. n„,„. A„ „d..„'/S„ i li do. 

X oll^.o*' 7 ”“”“S ot ,. 13, Act 

fixer! A ' '’'^‘^re a notice of enhancement may be 
nmir, notice of enhancement served under the 
pwisions of B 13. Act X of }850. is not informal 
J^usoitdoes not bear the signature of the land- 
«XS “S'"'- HraowiTS Bor o. Miowo. 

•ornD.SBB . . W. E. 1884, Aot X. 5B 

Subaliluled 


rtrr *piw J '. : SuhaMuted ter. 

rnof of tntenlion to aivid ecrttce. Service 
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laniANCEMENT OF RENT— 

4. NOTICE or ENHANCEMENT— eoHjrf. 

(<) SsBTTCE OP Notice — contd. 

of notice upon a Jefcnclant, by aflUing tlie *amo 
•upon the door of liU d w elling-houie, li not eufficient, 
unloo? the condition exists which alone rcnilera 
substituted service good, namely, that the person' 


100. - •S'ertitee on 
joint Jlinda laiiiil;/~Beng Ael VIII of JS60, 
i. 14. Service of notice of enhancement under «- 14 
of Bengal Act VIII of 18C9 must be made strictly 
in the manner provided by that section Chunder 
Jl/onec Doisee v. Dhunntedhur LaKorij, 7 ir. li. i, 
folIouTd. When a tenure waa liclil by a Hindu and ) 
tlirco Santhals, and it was shown that service of the ’ 
notice of enhancement had been personal on the | 
latter, but only on the son of the farmer who uas | 
an adult and living uith hia father as a roeniber of 

a joint Hindu family : — Il<td, that this nas not ' 
sufficient serrieo on the Huidu tenant Quart ■ 
^Miethcr, if it hail been shou-n that the notice, 
though served on the son, bad comcintothe bands 
of tho father, that would not amount to a suffi- 
cient service of the notice BotDOMATn Misdocta 
v. Laidlav . I. Ii B< 10 Calc. 433 

101, SuhsUluttd ttr. 

lice— Feng. ^Icf VIII of 1S60, «. II — Ilefj. V of 
ISIS, s. 10 — Eifldenec of subihtuttd ttniee, nuture 
of — Burdin of proof. Proof of the validity of 


353 12 BLR 220, dufio^ui«bed Where tho 
ad 
ho 

terms of a. 14 of the Rent Act, to tlirow thoonos ujicn 
tho defendant to show by cross-examination or 
otherwise that tho search was not properly made. 
Noon Au Miax Kiioxdkab r. Asiw'ruu.aH 

L Ii. B. 11 Calc. 608 

103. Joint family — 

Votice shown to h'tve rtnth'A, Ihovyh informally, 
person intended to be served — Deny Act VIII of 
ISCO, s. 14. Where there is evidence that a notice 
under s. 14 of Act VIII of 1869 has actually 
reached the persons for whom it was intended, such 
notice is valid, although the formalities enjoined 
by the section have not been strictly complied 
with. Service of such notice upon two of four 
joint brothers is good service. Bassdxt 
Dass V. Paxa Au . . . 3 C. Ii. B. 432 

103. Joiat nefics — 

ActXoJlSS9,s. 19. A joint notice of eahancemect 
vrss served upon several raiyats, whose jummss were 


ENHANCEMENT OF RENT— confJ. 

4. NOTICE OP ENHANCEME-N‘T— co«M. 
(e) Service op Notice — eonW. 


notices, but tlmt they were entitleil to tho benefit of 
soroooftheholdingsbeingscparate for the purpose 
of surrendering some, and retaining others, of such 
separato holdings under s 19 of .Act X of 1859. 
JiDOB CiicsDCR Haedar f EivvinEB Lusukor 
M arsh. 498. 2 Hay 609 

104. doinl undivided 

tenure — Joint tenure suiduided without sanction. 
In a case of joint tenure not subdivided under 
any sanction from the superior landlord, notice 
of enhancement need not be served on nil 
persons inlcrcstci! under an alleged subdivision. 
.MoTHOORAN STl! ClUTTERJEA V KHETTERVATn 
Biswis . . . 3 W. R., Act X, 02 

105. Tciiare heli 

jointly suit for enhanced rent m respect of a 
tenure held jointly cannot proceed except on notice 
to all tbo joint tenants ScrkosiOyi v. Johur 
I fioouED Nashvo . 20 C L, R. 645 

106. — Joint I/intlu 

family — Beuy .Icf VIII of ISCO, s Ii. Where a 
tenure is owqc<I by a joint Hindu family, it is suffi- 
cient servico of notice of enhancement under 
a. 14, Bengal .Act VllI of 1609, if any one of tho 
co-sUarers is served with tho notice. Nobodbep 
CnuNDER Strsn i V Sorara^i Dsss 

1. L. R. 4 Calc. 698: 8 C. L R. 359 


107. CO'Shartrs— 

Deny Ad VIII of 1S09, s. II. AATiere personal 
service of notice upon a co-sharer, under Bengal 
Act Vlllof 18C0, 8 14, IS found to bo impracticable, 
the notice may be stuck up at the adjoining linu°e 
of another co-sliarer Maiioiied Elahee Buimii 
CiiowonBYi BnoJo KisnoRE Sen 24 W R. 14 


108. — — Service of notice signed 
by only one of several share-holders — Suit 
by one of two joint lAol* for eiiAaneed rent — .Voticr, 
sufficiency of service of In a suit brought by one 
of two joint khots to recover enhanced rent from 
a tenant, the notice of enhancement given to 


Xi. xl, ii xjoiu. Jo 

109 Service of notice at in- 

stance of only some of several share-holders 
—Beny Ait VI II of JS69, s. 14. Per Garth, 
CJ., Postitei and Mittee, JJ. (Jlonm and 
aicPoxEtA, JJ., dissenting)— .A suit for arrears of 
tent at an enhanced rate brought by all the share- 
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ENHANCEMENT OF BENT— ccnirf. 

4. ^•OTICE OF ENHANCEJIENT— cowJi. 


ENHANCEMENT OF BENT— conW 
6. GROUNDS or ENHANCEMENT-^onti. 


(c) Service of Notice — eoncld. 
holders inll he, notico under s. 14 of Bengal Act 
YIII of 1SG9 having been issued at tho instance 
of some of the persons entitled to the rent. Cbtjki 
SiKcn V. Hera SIaiito 

I. L. E. 7 Calc. 633 s 9 C. L. R. 37 


{Contra) Kasdee Kisqre Rov CnowDHEV u 
Alip JIUifDOL 

I. Jj. E. 6 Calc. 140 .• 7 C. D. B, 107 


6. GROUNDS OP ENHANCEMENT 
(o) Generally. 

1. Diatinetion. between raiyats 

with and without rights of occupancy— Act 
X of 1S59, a. 17, cl. 1. In ascertaining the rates of j 
rent, tho Courts should not fail to recognize the 
Important distinction betueen rai3’ats having a 
right of occupancy and other raiyats, in a case of 
e^ancement under cl 1, s. 17, Act X of 1859. 
LtrenaruN v Joqcl Kisrobe . 3 Agra 99 

2. — — Grounds in case of raiyat 

without right of occupancy— Act X o/ J859, 
as. 6 and 17. In a suit for enhancement of rent it 
was held that the provisions of s. G, Act X of 
I860, do not apply to the case of a raiyat not having 
a right of occupancy s and in filing a fair and equit* 
able rate for such a raiyat, Courts are not restricted 
to the grounds laid down in a. 17. Pitambsb Ktm- 
vokas V. Bahtunoo Roy . . 10 W. B. 123 , 

3 Btnjal Tenancy \ 

Act {Vni of 18S5), * 43. aub-a*. {6) and (3)—Non. 
occupancy ruiyat — Enhnnremenl of renr— Fair 
and tqutlal'U rent Sub-s (0) of s. 4C of the 
Bengal Tenancy Act is not exhaustive. It was 
not intended that, if there was no land of a 
Eiinilar description and with like advantage in 
tho same village as the land in suit, it should 
be impossible to enhance the lent of a non occu* 
pancyraiyat upon any otbergiound Hossin Ali 
KUiNtI.HATlCH.lRSN SlIAW 

r.D.B.27Calc.470 I 


4. Grounds in case of raiyats 

treated as occupancy raiyats— Art -Yo/ 1859, 
*. J7. ^Vlle^c a landlord treats raivatsas baviog 
a right of occupancy subject to enhancement 
under a 17 of Act X of 1859, ho must, before ho 
can enhance, show that some of the conditions of 
I. 17, Act of X of 1859, cTist rrrzPsTBicx r. 
SxETA Roy ... 1 Ind Jur. N, S. 170 


® — - Grounds for enhancement, 

enquiry into, .\ilaim for enhancement of rent 
should not hi dnjiosed of without determining the 
propnetj of the tnhantedrent with reforente to 
th ground on which it la claimed Kurdyai 
OnPADUix t Mahomed Naeem 

1 N. w. Part 2, 19 : Ed. 1873, 70 
6. — ^ Failure to prove one of 

Bovernl grounds-.,!, j X 0/ 17. There 


(a) Geneeally — concH. 


is nothing in a. 1 7, Act X of 1 859, which provides 
that if one of tho promids specified in the notice of 
, enhancement be not proved, there «h(ill be no decree 
for enhancement on account of any other ground 
which is proved. Rvm Kant Chuckekhutty v. 
5Ioiie«h Cuundek Stvon . . 7 "W. B. 172 

7. Grounds, procedure as to, 

where notice is bad — Foucr of remand. In a 
suit for enhancement against a raiyat having a right 
of occupancy, if the notice served is found to be 
bad in Jaw the Judue has no power under the 
ProccduTO Code to rcmaad the case with a view to 
theascertamment by local enquiry of the area of 
the land m dispute and the rates prevailing in its 
neighbourhood. Hpree Doss i . Parbctty Cnnr.N 
Mojoohdir . . . ISW. B. 227 


8. Grounds, onus of proof of 

—Ad X of 1859, a. 17 — Queation of ■proper rale of 
rent In an appeal from a decrco for enhancement 
of rent, svhere the lower Court found that the de* 
feodant had failed to give evidence of nonrliability s 
— HrW, that it should have enquiretl whether the 
rote assessed by the first Court wcie proper, and 
such as pLiintifl would be entitled to have under 
s. 17, Act Xof 1850. RusooMOSEv DossjE,*'* 
Campbell . . . . 12 W. K. Ill 


9. Grounds in case of pro* 

prietor who has settled with Government’ 
—increase in tafue of produce — F’cess land. A 
proprietor who has settled with Government under 
a jummabundi cannot sue for enhancement on the- 
mere cround that the rote IS below the jncvailing 
rate, 6ut must sue either on the ground of increaso 
in the value of the produce or of an excess quan- 
tity of land SuKin Manx Holdsr v. Gunoa- 
Goar.vo JIIondle . W. B. 1884, Act X, 126 


10. — Grounds In case of inter- 

mediate tenures— Deduction A deduction of 
15 per cent, from tho gross rent is a fair and eqiAit- 
able mode of assessing the rent payable by an 
intermediate tenant m a suit for cnhai.cement. 
Intermediate tenures should bo assessed at a rate 
so as to allow the tenant a reasonable profit, and 
not atarateat which aotual cult.vator:. are ass- 
essed. SWARNAMAIT 1. GaUBI PRASVD DaSS 

3 B. L. R. A. 0. 270 

11, Unforeseen catastrophe— 


equitable. BamasOondEREE DoSSEE « 

Pewvo . • 10W.B.39O 

(6) Rste or Rent lower tiisn in Adjacent 
Pieces 

12. Principle of adjustment of 

rent— Art X of 1S59. a 17. Wheie enhancement 
of rent w sought on the ground “ that the rate of 
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ENHANCEMENT OP BENT-conJrf. 

6. GROUNDS OF EKHANCEMENT— conJd. 

{ h ) Rate op Rent lower thaw in Adjacent 
Places— ecfiji. 

rent payable by such raijat is below the prcTailinp 
rate payable by the same class of rahata for land of 
a similar desenption and vith similar advantages in 
the places adjacent,” the question of cnbanccmcnt 
U to be determined by reference to such state of 
aifairs as h provided for by Act X of 1859, b.17. 


Savi f. Jeetoo 5Iee«! 

Marsh, 180 s W. II. P. B. 69 
1 Ind, Jur. O. 8. 80 ; 1 Hay 451 

13. Mode of calculating rate of 

rent — AetX of 1SS8, «. J7, cl 1. In a suit under 
el 1,8 17, Act X of 1839, to enhance rents, on the 
grounds that the rates are below the prevailing 
rates payable by the same class of rai^ats for bnd 
of a similar description and with similar advan* 
tages m the places adjacent, the question whether 
and to what extent the rents ought to be en» 
hanced is to be determined by a compari>on of 
the rents actually paid by similar adjoining lands 
and nithout reference to the value of the pnxluce. 
SRESSASt CQAITERJEE V LCrCKHCTS MsOILLA 

Marsh. 379 : 2 Hay 427 

14. Act X of 1859, 

t, 17, In enhancing rents on the dnt of the grounds 
apecified in s. 17, Act X of 1839, not only must the 
amount of rent paid byneigbbourineraijatsbecon* 
aidered, butalsothccfauoftheraoats.and nhether 
the lauda in question arc similar to the lands held 
by the neighbouring lai^ata and enjoying similar 
advantiges SniB Ncraih Dctt e Ekramoomssa 
Beucm 17 W R 3S5 

15. Neceasity of specific find. 

ing as to rate paid by neighbouring raijats. 
Ill a suit for enhancement on the ground that the 


the rate claimed by the plaintiff is actually paid 
by the neiirhbourmg mj^ats of the same class for 
similar lands, or nhat rate is so paid, and decide 
accordingly. Palabasi Kotal s. Nop Coomar 
CncTTORAM . . . 0 W. B., Act X, 45 

16. Necessity to enquire into 

whole of clause as to rate of rent With re- 
ference to the first ground sjKCifiM in a 17. Act 
X of 1^59, it IS not Bufiicicnt to find that the en- 
hanced rent claimed is the same as that in an 
adjoining village, but it w aUo necessary to en- 
quire whether that rent is paid by the same e'ass 
of raiyats or whether the land is of a similar des- 
cription. tr whether it j-owsses similar advan- 
tsgea. Koeocoomab Biswas r. Oman 

7 W. R, 148 


ENHANCEMENT OP RENT— cen/d. 

C. GROUNDS OF ENHANCEJIENT— eon/J. 

(1) Rate or Rent lower than in Adjacent 
Places— cenfi. 

r 17, Claim to ho rated at tho 

“norikh ” — Hale paid Vy tame clatt oj raiyatt for 
aifflifar land. In a suit for a kabuliat at an en- 

•,.,....,.1 - .1.S_ 1, IL l. 

I for 

t. Auiialu v...tZi , 4 'A. 11., A<-i.X,47 

16 Ratos of pergunnah — Batta 

of placea aijaeent Under cl 1, s. 17, Act X of 
1859, tho enhancement of rent is not restricted to 
the rates of the pergunnah or of the village, but is to 
bo according to tho rates prevailing m the places 
adjacent. bDDtnioODDEEN t- Bretoo Pclee 

5 W. B., Act X, 70 

19. ; Cultivated land originally 

held on junglo-borl tenure. In fixing the 
tent to be paid for cultivated Lind originally bold 
on a jungle-bori grant, the Court should ascertain 
tho rale payable by the same claw of raiyats for 
lands of a similar description and with sinular ad- 
vantage.*. Deen Dyal Aoustef v WaiSon 

W. B.lSed, Act X, 113 

20 — Act XoflSS9, 

t 17. Where a raiyat, who had taken a cleanng 
lease for certain jungles at a nissuddee jumma 
rising by degrees to 10 annas, which bau been 
reached and had been paid for some time, was sued 
for enhancement of rent, it was held that the mere 
fact of the raiyat’s produce having largely in- 
creased in value, and of his rent being materially 
below that paid for similar lands in the neighbour- 
hood, were not sufficient grounds for enhancement 
of rent under B 17, Act X of 1859. It is essential 
to a right to enhance, under cl. 1, s. 17, that the 
higher rates m the neighbourhood should be paid 
by the same class of raiyats, and by raiyats with 
aioiilar advantages. PiTRSfANCND Sein v. Pcddo 
Monee Dossee . ... 9 W. R. 349 

21 AsaeBsment of rent on 

tanks— ^en( pnid to Goiernment A ramindar is 
entitled to as much rent for his tanka as leviable 
on tanks m the n« ighbourhood, w ithout reference to 
Ibc rent which Governrnent may take from raiyata 
whose tanks ft has resumed. Kurraly Clct.s 
Banebjee V hlonnoosooDCN Patter 

S’- > 3 “W. E,, Act X, 146 

Rast CnvEN Banzrjee t-. Kisto Doooar 

3 W. R., Act X, 132 
22, “Adjacent,” meaning of 


OowBAO .... 1 Agra Rev. 84 

23. “Places adjacent,” mean- 

ing of— Beay. Aft 17// of 1SS9, tt. 17 and IS— 
Bate of rent. The wordr, “ places adjacent ” In 



\ 3630 ) 


( 3629 ) DIGEST OP CASES. 


T5NHANCBMENT OF RENT— conJi. . 

6. GROUNDS or ENHANCE3IENT— <o»{J. 

{b) Bate of] Rest ioweb thas is Adjaceht 
Places — eontd. 

Bengal Act VllI of 1869, s 18, cl. 1, cannot be rea* 
tricted to lands in contract with that to nhich the 
rent suit relates. I'he general rule may be atatol to 
be that the plainti*! is not, on the one hand, restrict- 
ed to a comparison w ith lands immediately contigu- 
ous, and must not, on the other, pick and chooso 
particular places, but should consider the rates 


ENHANCEMENT OP RENT— con^d. 

6. GROUNDS OF ENHANCEMENT— conld. 

(6) Rate of Rest lower teas is, AnjaCEST 
Places— c5n<d. 

and is not intended — after the rent has been raised 
on some raijats in any place for a special reason— to 
famish a masns for raising the rents of alt the raiyats 
of the same place to the same rate Glasscott 
R Raj CnusDER Moocht JIendul 

25 W. B, 881 

28. Current rate prevailing 

iu village — Act X oflS59,s 17. In a suit for a 


higher rates for linds of the same description and 
quality, and the only queation is the extent to 
which the defendant IS liable to enhancement, the 
clause must not be so construed as to dcpris'ea 
zamindar of his fair rents ; hut the Court should be 
guided by a consideration of svhat is fair and 
eqmtable, as provided by s. 5, subject to the limit- 
ations prescribed i i s 17. If a generally prevajling 
rate cannot bo found, the currency of the different 
rates being so nearly equal as to make it impossible 
to say which is the prevailing rate, the Court is 
not in error in taking an average. Dexa Q szeb v . 
jrOHIHEE 1 !lIO“US_DoS3 . , 21 W. R. 157 

S4, V&rying r&tea—Beitunl T<n. 

ancy Act {VIII of 1885], i. 30, cl (a)— Pr«. 
tnffing rale. In a suit for eohancemeot of rent 


i9. Cultivators of same class 

in places adjacent — Calctilnlion of ralt When 
application is made for enhancement of rent of a 
rignt-o£.occupancy cultivator, care should be taken 
to compare hts rest with that paid by cultivators 
of tho same class in places adjacent, even if not m 
thosamc mouzah and cultivating unrier similar 
advantages m every wav. Isuail KnAS i;. 
Boondoo . . 1 N. W. 26 s Ed. 1873, 04 


80. “ Same class ” of ralyats, 

meaning of— “ Prevailing rale '—Act X of 1859, 
s 17. Tlio words “ same class ” in s. 17, Act X of 


lowest rate may be taken and the rent oi the 
defendants may bo enhanced up to that limit. 
Alep Khax v . RaoBC Nath Pkosad Tewaki 
Hinudt Khak t> Ragho Nath Pbosad Tewabi. 
Haei Mohax Gazi v Raohv Nath Prosad 
Tzwaei . . . .1C. W. N 310 

25. “Average rate” of rent 

— Beng. Act VIII of 1869, e. 18. la frying a ques- 


AIahomed 

26 . 


, . . «V . Ak auw 

Abwabs paid by neigh, 
bounng ralyats— Act X of 1859, s. 17, In deter- 


nmiDg the enhanced rent which a raiyat is liable 
to pay under s 17, Act X of 1859, a Court cannot 
legally include patwarian and other abwabs paid by 
wyats m the neighbouring lands. BinrarAH 
CnownniiY v Sreevvnd Sinoh 12 W. R. 30 
. ^7% Prevailing rate for noigh- 

MUting lands— /nienlioji of this portion of clause. 


hood Shadhoo SrscH V R iuavooqbsh Lall 
> OW.R. 83 


31. ' _ Special class 

of raiyats— S’taiidord of enhancement In the 
absence of proof of any separate class of raiyats 
snfhin tho general body of occupancy raiyats, the 
general body d! such raiyats must be held to he 
“ the same class of raiyats *’ to whose standard a 
raiyat with a right of occupancy may be raised, 
aItbou''h some may be more and some less ancient 
than lie. Ram Coomsr Dhara ti Beotbcb 
OiunDER Mooeebjeb . 6 W. E., Act X, 33 

32. - - - Eaifjats hold- 

ing under same class of landlord. Raiyats are not 
necessarily 

hold under • , ■ ' 

NATH Roy 

33. Same class of raiyats— 

Cviltivalors of high and loio eaite — Calculation of 
. • , t, . Ti n».i'cnt tho rates 


I caste, but it is necessary to consider ai 
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( . 163 ’ ) 


XKH&ITCEMENT OF RENT— «»ad. 

5. GROUNDS OF ENIIANCEMENI”— confi. 

(6) IUtb or Rsirr lower tiun is ^V»j*ezST 
Places— conJi. 

the dillcrenco of castes. Kitkck SisOH r. Gnomi 

.jEt.AKzs . ... 2 Agra 320 

34. Sigennte of 

casle amony ralyatt. Comparison most bo made 
«ith raijats of the same caste. £aI>'Ri: Persdao 
I. iliHoMKD Ueber Hossein . 3 AgTaBov. 3 
DttEEM Seis V. Hpr Gobind . 3 Agra Rov. 12 

36. ComparlBOn whore no 

class of raiyats of same class— Af/otraare for 
iigertnee 0 / clasj. I7rf<#, that where cuUicators of 


1 Agra Rev 7 

36 — " Danda of similar de- 

scription J/oi« o/ enkanctmeitl of tenure eon- 
(oiiitn; dtfferenl desenphom of latid Where the 
boldins of a cultirator consists of sceeral de<crip. 
tionsofland, the enhancement should be deter- 
-nmed by comparing each <Iescriptiaa of land with 
similar adjacent land held by the aame class of 
•cultivators, and not by applying indiscriminately 
the average ratesof tenants having a rightof occu- 
pancy. llmio Lall c. Secta Raai 

1 Agra Rev. 40 

37 ilode of en- 

TiUBcmenl— Adjacent lands IVhero m places ad- 
jacent no land of similar dc'icnption, with siiniJar 


T ie AR A M Siifoii v. Sa>de3 . 22 W R. 336 

33. — Prevailing rates of rent— 

^eeertainment of^ fair rale of rent That tbe value 

ate 

' bo 

ate 

..s ....a-jg wuttL jaii IS paiu By similar raiyata for 

similar lands. Amasoolla «. Ram Nidhee 
Chose . . S'W R. 392 

39. — Sufficteney of 

eiiienee to prove prevailini; rate. In a suit for 
-enhancement of rent on the ground that the rates at 
which defendant held were wlow the prevailing rate 
paid by the same class of raiyats for adjaeentlsnds 
of a similar description and with similar advantagea, 
the evidence of three patwaris who put in their 


ENHAIfCEMENT OF RENT— -onli. 

6. GROUNDS OF ENIIANCE5IENT— eonfd. 

(6) Rate of Rest lower tuak is Adjaoevt 
Places— conid. 

40. Su^ie\tncy of 

evidence to prcee prevailing rate. In a suit after 

nntie« (nr a rr-'-l ' 


I legally Blifneient to make a case which defendant was 
bound to rebut. SiRROOP MiNNA t Bosomalze 
C iiims JIytee . . . .15 W. R. 240 

4X Sugieieney of 

I evider-c/t of prevailing rate. The mere fact of a 
particular rate of rent having been decreed against 
I two raiyats not having a right of occupancy is not 
i enough to show that tho rate so decreed was the rate 
prevailing m tho neighbourhood. SinunPTOOsiss v 
JviUTOos r Gyajsee Bcetoob . 11 W. R. 142 
42 Act X of 1859, 

I 1$ 13, n — Jtaiyat without riyht of oeewpanry— 
I Oecupaney raiyats at lower rates. In a suit for 
enhancement of rent after notice under 1. 13, Act X 
' of 1859 (such notice not treating the defendant as a 


I 


JOTEDxr. . . 13 “W R 255 

^ 40. .. - Proof of rate of 

' rent — Jfwlaie as to area of land. A suit for en* 
hancemeot of rent after notice should not be dismis* 

I ecd merely because the landlord has made a mistake 
as to the exact area of the lands which his tenants 
hold, ^nere enhancement is sued for on tbe 
ground that the rent paid by the defendant is below 
the rate prevailing m the neighbourhood, it is not 
I enough for the plamtiQ to show that tho adjacent 
lands are of a similar description to tboso held b}' 
defendant ; he must also show that they are held 
I by persons of the same class with the defendant. 
WooHAsani Roy Chowdhrv r. AsnuMStjEEE 

I Biswas 12 W. R. 476 

44 _ Evidence hy 

KypotkeUeal adjustment of rents. In a suit lor en- 
banced rent where the ground relied on is the pre- 
vailing rate paid by adjacent occupiers of similar 
land, such ground cannot be established by the 
probability or even the certainty that, it the tents 
of tho neighbouring occupants were re-adjuated, 
they would come up to the rate claimeii Bbihda- 
BVX Dry r. Busoxa'Bibec ' 

13 W. E. 107 1 13 B. L. R. 200 note 
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ENHANCEMENT OF RENT— 

6. GROU^’DS OP ENHAKCEMENT~«onfrf. 

(6) Rate op Rest lowxb than ik Adjaoest 
Places— (; cnc?(i. 

45 Failure to proie 

tzistevce of ground for en/io«ceme«t. Where the 
(ground of enhancement was that defendant paid 
rent beJoii the prei-ading rate /or land of eimdat 
description and xrith Bimliar advantages w the places 
adjacent, and the plaintiff failed to prove the 
existence of any such ground, the plamtiQ was not 
entitled to a decree at the rates which the defend- 
ant’e lands would bear, as Act X of 1850 does not 
authorize enhancement of the rent of a raiyat to 
the rates which the lands will bear Jadu Ali e. 
Jan Au . . . . S W. H 140 

46. Data for eo/- 

eafotion of In a suit for enhancement of the rent 
paid by shikmi tatukhdars, the piamUB ta bound 
to afford data (< g , the rate pawl by intcroierlcate 
tenants of the same classl upon which the Court can 
come to a satisfactorj conclusion as to what would 
be a fair and equitable rate to be paid by defendant, 
nlaintiff being competent, under b. 10. Act VI of 
1802, to measure the talukh and ascertain the assets. 
EaSSE EoSS NCOGBE CtrOWDItRY t. GOBtND 
iroHhif Gbose , . 10 W. R. 213 

47, — - - — Bate paid by 

neighbouring rmyota of aamc efost In a suit for 
enhancement of rent on the ground that the defend, 
ant pays at a lower rate than that paid by the 


DIGEST OP CASES. 
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ingrate, the Court ought to^ve a decree at the ac- 
tual rate found to be paid by the neighbouring 
raiyats Akvl Gaza v Ajiunooddeen 

6 C. E. R 41 

48. Beng Act VIII 

of IS69, « JS — Groundf of enhancement, jrroof ot. 
In a suit to recover rent at an enhanced rate after 
notice upon grounds furnished by the first two 
clauses of s 18, Bengal Act VIII of 1869, where 
the defendant pleaded that the land was niaontsi, 
held by him at a fixed rate of rent for generation 
after generation s — Held, that the defendant’s 
failure to prove tins plea was no bar to his setting 
up that he had earned the right of occupancy in 
the land • Iteld, that the plaintiff could not succeed 
without proving the substance of each part of cL 1, 
and that it was not enough to show that the rate 
pai<l bv the defendant was below- theprevailingrate 
lor adjacent land of a similar description and with 
similar advantages ; but it must also be shown tiiat 
.-L P'^'d by raiysta of the 

e e class as the defendant Doua Roy r. hlELOW 

20 W R. 416 

ic) I^cnrasE is VAnm or Land. 

Valuation of prodnee— 

rropoTlion, rminiJe of— Act X of 1S$9. u. 13 


ENHANCEMENT OP RENT— cenfd. 

6. GROUNDS OP ENHANCEMENT— confef. 
(c) Inceease in Value or Land — ccnfi. 

and 17 — Apportionment of increased value. In a 
suit for enhancernent of rent on the ground specified 
in a. 17 of Act X of 1850, that “ the value of the 
produce.orthepfoductivepowersof thcland, have 
been increased otherwise than by the agency or at 
the expense of the raiyat ” the amount of the in- 
creased rent is not to be ascertained by establish- 
inga proportion between the former rent and the old 
produce; but the absolute increased value of the 
produce being ascertained, the enhanced rent is to 
be arrivetl at by considering what part of such 
increased value ought to he apportioned to the 
tenant as the produce of his capital and labour, 
and wbat part of it is rent, that i*. as it has been 
defined, ‘^that portion of the value of tho whole 
produce which remains to the owner of the land 
after ad the outgoings belonging to tho cultivation 
of whatever kind have been paid, including the 
profits of the capital employed, estimated according 
to the usual ami ordinary rate of agricultural capi- 
tal at the time being ” Rent cannot bo enhanced 
beyond tho rate demanded in the plaint, and it 
can be enhanced only m respect of such part of 
the land as has increased in value. Hills t' 
noBE Chose . Marsh. 161 1 1 Hay 860 
IscoRE Gsosb V- Hills 

"W. R. F. B. 48 : 1 ItidL Jur. O, B. 26 

jra-^js of rai’ 


SO. 7 , . , . 

yalf — Fair and eguitalie rent — Loss for crop* 
destroyed The produce of a bigba of dhan m 
1207 and 1268 should not be valued at tho prices 
of 1209 M’hether a raiyat borrows his food or 
not, be cannot receive Ins wages out of the proceeds 
of crops before the crops are gathered. An al- 
lowance for ft house cannot be made to a raiyat 
ID addition to a fair allowance for wages. Lobs 
on account of crops destroyed or injured cannot be 
taken into consideration twice over : (i) in ascer- 
taming tlie average of the quantities and prices, 
and (ii) la making an allowance for risks based 
upon injuries done to tho crops, of which the quan- 
tities and prices must have been taken into consi- 
deration in calculating the average. A landlord 
cannot be charged w ith a rate ol interest or profit 
on capital far beyond tho ordmary rate of interest 
or profit, and also wjth an allowance for ensuring 
the return of the capital with such extraordinary 
rate of interest. One rate of rent cannot befixed 
foi a raiyat who spends his ow n capital, and ano^er 
for a raiyat who is compelled to borrow it The 
rate of rent which the landlord has a right by 


advan- 
be fair 
andlord. 

IS concerned. A raij-at who, but lor the Per- 
manent Settlement, would have been entitled to no 
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ENHANCEMENT OF RENT— confi. 

6. GROUNDS OF E^NHANCEMENT— con/J.* 

(c) IscBEASE IS Value of L\si>— 

more than half of the pro«s procwli of hialand, 
is not orer.assc«.<(sl vhcn he is alloucil to retain 
at least firc-sixths of the pro«s procee«h for his 
labour and profit on capital, and callwl upon to 
pay somethin" lets than the other one.si\th as 
rent to the zamindar. Hills f. IsiioitE GnosE 
■W.H. F. B.131 

Udd in the wme case on review.— Tlic condition 
and rights of rayat*, uhQ«e tenures have commenc- 
ed since the Permanent Settlement, depend not on 
status, but on contract and on laws and rr^pilations 
specially cnactcvl In 1703 the zsmindars ner© 
declared to be the proprietors of the land*. From 
1703 to 1812 they nerc prevented from cranling 
pottahs or lea«cs to raijats for more than ten years, 
and could not, therefore, have ercatwl raivats with 
bcrc<litary rights of properly m the sod. After 
Regulation V of 1812 they could grant leases at 
any rate and for any term By the retrospective 
cflect of e. 2, Regulation VIII of 1810, leases in 
perpetuity or for terms granted prior to 1812 were 
rcDderctl valid. In this ca«o ituasadmitted that 
the value of the prwluce had increase»i otherwise 
than by the agency or at the expense of the raiyat, 
and that the notice re<iuired by a 13, Act X of 
1800, had been served before the end of Choitro 
in the year rrccc<ling that for which enhancement 
was claimed. Upon being aervevl w ith that notice, 
the defendant hail a right to quit acconlmg to s. 10 
The Statute of Limitation does not give him a right 
of oecupancj under s 0 by holding for twelve 
jears But for Act X of 1850, therefore, the defend, 
ant (assuming that he was not hotihng for a filed 
term, and that his tonanej commence*! since tho 
Permanent feettlemcni) woald have been liable 
to have hia tenancy detcrmino*!. and to be turned 
out of i>osse«Mon at the end of 1207, if he and his 


produce and co-t of jir’oiluction After the Per- 
manent Settlement, and before Act X of 1850, 
a right of occupancy was not acquirid by a rai- 
jat merely by holding or cnllnatmg land for a 
period of twelv c j ears When that Act created the 
right, 8. 5 dcclarcil the raiyata having rights of 
OCCUp.vncy sliould be entitleil to hold at fair and 
equitable rate*, thus leai ing it to the Court to 
determine in every ca«o of dispute what is a fair 
and equitable rate. To be fair and equitable, it 
mu<t bo so as reganls both parties. Isshcr GnosE 
f Hills . . . W. R. F. B. 148 

BL Act A’ of mo. 

*s. 5, €, and 13 — Adjuftmenl, mode of — Propor- 
tion, rule of. 3Vhen there has been an increase id 
the value of the produce of land ariMng from an 
increase in prices *nd the zamindar is eotitled to a 


ENHANCEMENT OF RENT— conld. 

6. GROUNDS OF ENHANCEMENT— cenfj. 


(c) IscRtssE IV Value of Lasd— eonW 



gloss piuiiuvc cjicuiaiLsi in ujouuy to wuicn the 
z.imindar is entitled under tho custom of the coun- 
try ; that as the Legislature directs that, m cases of 
dispute, the existing rent shall bo considered fair 
nn<l equitable until the contrary be shown that 
rent IS to be presumevl, in all cases m which the pre- 
. » *1. , I 1,^ 

1 .■ 1 I . , 1 ‘ I 

r . 1 . ■ . I , ■ . . . r i‘ , ■ 

raU« payabiv fur eiLUlidl luiMs lu luo piaucs 
adjacent.” oml “ rates fixed by the law of tho 
country that in all cases in which the above 
presumption arises, and in which an adjustment 
of rent is requisite m consequence of a rise in the 
value of the proiluce causeil simply by a rise 
in price, this method ol proportion should bo 
adopted — the former rent should bear to tho 
enhanced nut the aame proportion as the former 
value of the produce of tho sod calculated on an 
average of thro© or five years next, before tho 
date of the alk-gi.-d rise m volue, bears to its 
present value; that in all eases in which tho 
above presumption is rebutted by the nature and 
express terms of tlie written contract, tho re- 
adjustment should bo foimetl on e.tactly tho 
eanie ptmciplo as that on which the original 
written contract, which IS sought to be superseded, 
was based ; and that in cases in which it appears, 
from the express terms of the contract, that the 
rcnlN then made payable by tho tenant were 
below the onlinary rate paid for similar land 
in the places adjacent, in coii'cqucnco of a cove- 
nant enterctl into by the raiyat to cultivate mdigo 
I or other crops, the former nnt must be corrected 
so as to represent the ordinary rate current at the 
I period of the contract, before it can be admitted 
to form a term m the calculation to be made ac- 
t-ording to the method of proiiortion above laid 
«lowa Per MscPHCRso'?, J —The rub of propor- 
tion, — as the old value of produce h to the old rent, 
eo IS the present value of produce to the rent which 


be at iibcrty, m each case, to prove any special t 
circumstances tending to show that the ajiplication 
of the rule of proportion to that particular caso 
would wo’k injusiice. Ptr Phesr, 7— When 
the Collector is called upoa m any given ca>e to 
determine the rent which it is fair and equitable 

that- I 'aiyat 'hould pay, he ought to e.n quire : 
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ENHANCEMENT OP RENT— 

6. GROUNDS OF ENHANCEMENT— tonfA 

(6) Rate op Rent eowee than in Aojaoekt 
Places— ccncW. 


Fmlurt to pme 

ezistence of ground for enhancemenl. Where the 
ground of enhancement vas that defendant paid 
rent below the prevailing rate for land of aiinilai 
description and w ilh similar advantages in the places 
adjacent, and the plaintifi failed to prove the 
existence of any such ground, the plaintiff was not 
entitled to a decree at the rates which the defend, 
ant’s lands would hear, as Act X of 1859 does not 
authorize enhancement of the rent of a raiyat to 
the rates which the lands will bear. Jacn Ali v. 
Jan Ali . . . 9 W. R 149 

46. Data for caf* 


eulaiion of. In a suit for enhancement of the rent 
paid by shihmi talukhdars, the plaintiff is bound 
to afford data (eg., the rate jiaid by intermediate 
tenants of the same cla^a) upon which the Court can 
come to a satisfactory conclusion as to what would 
be a fair and equitable rate to be paid by defendant, 
plaintiff being competent, under 8. 10, Act VI of 
1862, to measure the talukh and ascertain the asset*. 
Dabee Doss Neooee CnowDiniv v Gobind 
IIOHON Ghose . . . 10 W. R. 213 

^7; ' Dnte paid bp 

nvgJibouTing raipnts of same clau In a suit for 
enhancement of rent on the ground that the defend* 
ant ^piaya at a lower rate than that paid by the 


raiyats Akcl Uaza f. Ajicsoohdeen 

6 C L. R 41 

48. ^et VIII 

of 1S69, s. IS — Grounds of enhancement, proof of- 
In a suit to recover rent at an enhanced rate after 
notice upon grounds furnished bj the first two 
clauses of s 18, Bengal Act VUI of 1869, where 
thedefendant pleaded that the laud was maurasi, 
held by iiim at a fixed rate of rent for generation 
after generation -—Held, that the defendant’s 
failure^to prove this plea was no bar to his setting 


^be defendant was below tho prevailing rate 
® similar description and with 
the nr../ It must also be shown that 
same^clas^' raiyats of the 

S 3 as the defendant Doha Roy v. Melon 
20 W E. 416 


<r) !• 

40. 

Proxortion, 


''•^I’tASE Es Valve op Lasd. 


Valuation of produce— 
o/— Act A’ of 1859, «$. 13 


ENHANCEMENT OF RENT— con/if. 

6. GROUNDS OF ENHANCEMENT— confi. 
(e) Increase in Value op Land — confd. 

and 17 — Apporfionmcnf of incrcosei loZue. In a 
suit for enhancement of rent on the ground specified 
in s. 17 of Act X of 1859, that “ the value of the 
produce, or the productive powers of the land, have- 
been increased otherwise than by the agency or at 
the expense of the raiyat " the amount of the in- 
creased rent is not to be ascertained by establish- 
ioga proportion between the former rent and the old 
produce ; but the absolute increased value of the 

— t — t , - . . 1 , jjj 

ich 

• the 

and what part of it is rent, that is, as it has been 
defined, “that portion of the value of the whole 
produce which remains to the owner of the land 
after all the outgoings belonging to the cultivation 
of whatever kind have been pud, including the 
profits of the capital employed, estuDate<l according 
to the usual antf ordinary rate of agricultural capi- 
tal at the time being.” Rent caiinot be enhanced 
beyond the rate demanded ui the pismt, and it 
can be enhanced only in respect of such part of 
the land os has increased m value Hills v Is- 
noBS Gross . Marsh. 161 : 1 Hay 8S0 

IsBORE Goose v. Hills 

W. R. F. B. 48 : 1 Ind. Jtir. O. B, 26 

60. Wages of roi- 

pats — Fair and equttalle rent — Loss for crops 
destroyed The produce of a bigha of dhan m 
1267 and 1268 abould not be valued at the prices 
of 1269 Whether a raiyat borrows his food or 
not. he cannot receive his w ages out of the proceeds 
of crops before the crops are gathered. An al- 
lowance for a house cannot be made to a raiyat 
in addition to a faw allowance for wages Loes 
on account of crops destroyed or injured cannot be 
taken into consideration twice over : (i) in ascer- 
taining the average of the quantities and prices, 
and (ii) m making an allowance for risks ba^cd 
upon injuries done to the crops, of which the quan- 
tities and prices must have been taken into consi- 
deration in calculating the average. A landlord 
cannot be charged with a rate of interest or profit 
on capital far beyond tho ordinary rate of interest 
or profit, and also with an allowance for ensuring 
the return of the capital with such extraordinary 
rate of interest. One rate of rent cannot be fixed 
for a raiyat who spends his own capital, and another 
for a raiyat who is compelled to borrow it The 
rate of rent which the landlord has a right by law 
to demand does not depend upon the size of the 
bolding of the circumstances of the rayat. W'hat 
IB a fair and equitable rent for one raiyat for lands 
of a eimilar description and with similar advan- 
tages in the same neighbourhood must also bo fair 
and equitable for another, so far as tho landlord 
IS concemc<l. A raiyat who, but for the Per- 
manent Settlement, would have been entitled to no 
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more than half of the cros? procewls of hh land, 
is not o\cr-asse««c<l when ho is allowe<l to retain 
at least fivc-sirfhs of the pro«s proeewls for hia 
labour and profit on capital, and callcil upon to 
pay somethin" le«s than the other one*sixth aa 
rent to the zamlndar. Hills i’. IsiifiRE Giiose 
W. R. T. B. 131 

Iltld in the same case on rc\ iow — Tlic condition 
and rights of raiyat*. whose tenures lias e commenc- 
ed. since the Permanent Settlement, depend not on 
Status, but on contract and on laws and regulations 
sjieeially enacted. In 1703 the zammdars were 
declared to be the propnetora of the lands. From 
1703 to 1812 thej were preventwl from granting 
pottahs or leases to raij ats for more than ten years, 
and could not, therefore, have cre.ate<l raivats with 
hereditary rights of property in the soil. After 
Regulation V of 1812 they could grant lea«es at 
any rate and for an\ terra Bi’ the retrospcctirc 
eSect of 8. 2, Regulation VIII of 1810, leases m 
perpetuity or for terms granteil prior to 1812 were 
rendered rahd In this case it wasadmitled that 
the value of the pro<luco had mcrea$e«l otherwise 
than by the agency or at the expense of the raiyat, 
and that the notice requireil by s 11. Act X of 
1850, had been servesl before the end of Choitro 
intho year prccwhng that for which enhancement 


ant (assuming that he was not holding for a fixed 
terra, and that his tenancy commcncwl since the 
Permanent Settlement) would ha\© been liable 
to have h« tenancy determined, and to be turned 
out of possession at the end of 1207, if he and his 
landlonl could not agree as to the rent to be paid 


produce and cost of proiluction ,\fter the Per- 
manent Settlement, and before Act X of 1850, 
a right of occup.sncv was not aequind by a rai. 
yat merely by hohling or cultivating land for a 
periovl of twelve years W hen that .\ct created the 
right, s 5 declarcl the raiy ats having rights of 
occupancy should be cntitlol to hold at fair and 
equitable rate*, thus leaving it to the Court to 
determine in every case of dispute what is a fair 
and equitable rate. To he fair an'i equitable, it 
mo't Iw so as reganls both partiea IssiitiR Gbosb 
f Hills . . W. R. P. D. 148 

61, A<1 X cf 1859, 

ts. 5, 6, and JS—Adju'lmml, mode of-^Propor- 
lion, rale cj ^^'hen there has been an increase in 
the value of the produce of land arising from on 
increase in prices, and the tamindar is entitled to a 
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new kabuliat from an occupancy raiyat, at an en- 
hanced rate, at fair and equitable rates : — Held per 
TiiEVoli, J. (concurretl in by the majority of the 
Court) — ^Tho words “fair and equitable” in a. C, 

V lorn 1- I 1 I .. .. . 


gross produce calculated in money to which the 


auu cquiiaoiu uiiiii luc contrary be bHowd that 
rent is to be presumetl, m all cases in w hicb the pre- 


adjaceot.” and “ rates fixwl by the Jaw of the 
country that m all cases m which the above 
presumptKm arises, and m which an adjustment 
of rent is requisite m consequence of a rise lO the 
value of the produce caused simply by a rise 
in price, this method of proportion should bo 
adopted — the former rent should bear to the 
enhanced rent the same pro{>ortion as tho former 
value oi the produce of the soil calculated on an 
average of three or five years next, before the 
date of the alleged rise in value, bears to Its 
present value; that in all cases in which tho 
above presumption is rebutted by tho nature and 
express terms of the written contract, tho re- 
adjustment should be foimed on exactly the 
same principle as that on which the original 
untten contract, which is sought to lie suiycsodcd, 
was based j and that in cases m which it appears, 
from the express terms of the contract, that the 
rents then made payable by tho tenant were 
below the ordinary rate paid for similar land 
in the places adjacent, m consequence of a cove- 
I oant entered into by the raiyat to cultivate indigo 
I or other crops, the former rent must ho corrected 
so as to repre««nt the ordinary rate current at the 
1 period of the contract, beloic it can bo admitted 
I to form a term in the calculation to be made a6- 
j «.ording to the method of proiiortion above laid 


. • I uujjsleu 

pergunnah customary rates Either party should 
be at liberty, in each ease, to prove any special t 
circumstances tending to show that theappheation 
of the rule of proportion to that particular case 
would work injustice Per 1‘ilEtR, J.~\VbcD 
the Collector is called upon m any given case to 
determine the rent which it n faiV and tquitalle 
'siyat should pay, he ought to enquire 


that ’ 
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(i) Whether at the last antecedent penod, vlien 
the arrangement between the parties (ejther then 
created or previously e»istmg) was such as must, 
by reason of tacit acquiescence or otherwiee, bo 
taLen to have been fair and equitable, that arrange, 
nicnt contained express stipulations aa to rent • 
if so, then thc-^c stipulations, unless the reason for 
them n gone, should l>e followed in amring at 
the rent for the new pottah (ii) If the CoUcctor 
finds no eiqtress agreement to guide him, then he 
must ascertain whether the raij-at is Jegalh’ en. 
titled by custom, based either on his personal 
status or on the character of the land occupied by 
lilm, to any defioite share of the produce of the 
land or to any beneficial interest in it. If the 
raijat is so entitled, the rent must be adjusted ac. 
cofdirgly. (iiij If neither express agreement nor 
legal riaht in the rniyat be found to havo determin. 

c«i ' * 

liar 

cus 

to 1 

the custom ought to be complied wuu, auu luu 
latcs adhexed to. The fair presumption wiQ be, 
111 the absence of evidence or unless a difTcrent I 
fouodation be actually shown, that the rate was 
originally based upon the pnooipte of shanog 
the produce of the land between the raiyat and 
zammdar in .a fixed ratio The result of applying 
this prcsumpkion would be tbat tbo new fair and 
equitable rent would be the same proportionate 
IMirt of the new produce that the old rent was of 
the old produce In all cases, , the duration of 
the intended pottah must be tahen into consider* 
ation BS ar element affecting the question of 
fairness and eqiijtj. Per Nobmak, /. — (1) Vitb 
rwpect to the rents of raiyats having mere 
' ■ ♦'t claim 

y the 
cscrip. 
ad}a. 

(u; ii id the 

raramdar (imply allege that the value of the produce 
i‘.i8 become increased, otherwise than by the 
agency, or at tlie expense, ol the raiyat, he shows 
an increase in the value o! that which primanly 
’ " ''^rT.nrf'rm of wbich 
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• troa ♦«„ the zamindar may tie 


in exceptional cases it may be found that the pain- 
cular crop for nltieh the land Kspecially fitted, as 
4... jjf atown» 


position to make out a case under the first clause, 
the increased profit may be divided between the 
zammrlar and the tenant, as may appear reasonable 
under the special circumstances of the ease ; and 
— I thpcosf 


enhanced price of pioduce (vij ii lue piuuu...iJ 
• -- •" the 

■ mk- 

• or 
ease 
ised 


opoition 

IS not apphcaoie. auu iui- ..... l lahore 

OkMf V. HiVa, ir. n P. A. ISl, JiS, should he 

• 1 e-:4 by Slalthus in 

'’*isthe guide. 

• t the whole pro- 
the land after 
I cultivation of 
ludiiigthc pio- 

fits of theoapitil employeu, ebuiuated according 
to the usual and ordinary rate of agricultural capi* 

- '’“♦her the 

is to 
guided 

by all the ciicumatanc''8 ot lue csoc. 4u_...av take 
theoldrentatiafairai deqiiitable rent with refer- 
ence to the fomer value of the produce. It moat 
cnnsiderahoii ih* circumstances under 


If the rent consists parlly of money and partly of 


a cer. 
I have 
tnd in 
a term 


account. It is only thenet increase, ^ - , 

otthenetincrense as will render the r*nt fair and 
equitable, that can be added to it. TitAironiMNEE 
Dosse* II Bisuesnim Moi s kbjee 

B. I*. B. Sup. VoL 202 
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62. — Co»l of prorfwc- 

{,fln — Calciilaiion of rij/e of ex^atiemetil. In 
trrtft'ninp the rate of enhancement, the Court jj 
not hound to calculate the exact value of the pro- 
duce and the cost of production, Lot to estimate 
the acerape prodiictiM- value and cost of produc- 
tion. HurnMonr^ JIookerjee r. Tiiaeoor Doss 
.MonouL .... IW. R.112 

53. Catcutalion of 

tiinttue in produce — Proporlton. The mode of cal- 
culating the increase in the value of produce accord- 
ing to the nils of proportion is bv aimply taking the 
former and present value o! produce, and not by 
calculating former and present profit* afterdeduct- 
ing coat.s Ram Tajicck Ohose v. Brpxssnt 
Bckerjee . . 6 W. R., Act X, 32 

54. — lit'te of pro- 

portion — Dcereate m producfiw poieer and uitue 
of produce In a suit lor enhancement where not 
only thcr value o' the produce has decreased, Lut 
the pro(]uctn*o powen of the land lia\c decreased, 
nnd the expenses ol cultivation increased, the for- 
muU to Lo applied In delcrminmg the rent nnU be 
as lollons : The axcrage value of tho produce be- 
fore the decrease In the productive powers ol the 
land will be to the overage value of the present 
decreased produce, j/iint« the increased tost of 
XToduction, as the rent previou«lv paid will be 
to that which the lard ought now to pay. Sbow. 
OAtincGB Dossgg V &IIOOKOOL JlAnoMtn 

7 W.B.84 

66. — Hule of pro- 

jiortton. To a suit for enhancement of rent where 
the expenditure is stHtinnary, and the value of the 
liroduce has increased, the proper rulr i' that the 
rate of rent to hf paid *h <11 bear to the old rate the 
^ame proportion as the present value of the pro- 
duce beiiM to the old value DoyRf^*^ Sn«ti r 
Katoi Fasib ... 0 W. R 348 

ShIB NaBAIK GnOSE V. RaSITEE P;ir«'>«n Moo. 
KERJEG .... 1 W. B. S26 

^66. — liuJe of pro- 

portion— Deduction for eoslr of yrorfucrio**— j4tvr- 


duction. It IS necessary to take the average vaJoea 
of the produce of a series of years, lucl^uig the 
vrars of abnormal plenty and scarcity- JoKcm' 
ilUKSUL V. SnOOBEKDEE NaTB RoY 

26 W. B. sai 

67, ■■ — Aeetdenial or 

etee^tonal increase in lofae — Drovghf ortearcrty. 
The increase in the “ value of the prodnee “ w hipt| 
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5. GROUNDS OF EN’HANCESIENT— con/<f. 

(c) IscnEASE IK Value Or hivo—eontd. 

is to form a ground for enhancement of rent under 
e. 17 of Act X of 1859 means an increase in its na- 
ttiral and usual value in ordinary years. The ae. 
cidcntal and exceptional high prices of a particular 
sear, in consequence of drought and scarcity, 
cannot be frcattsl as a measure by which rent is to 
bo adjustcfl A tenant takes land, not mth re- 
ference to the exceptional high prices of a past 
year, Lut with reference to the prices he may 
reasonably expect (o realize for the crops which he 
will raise m succeeding years. BriAORUTH Doss r. 
Makasoof Roy . . 6 W. R, Act X, 34 

58. — — CtMual incrf'is* 

infertility. A casual mcre.ase in the fertility of the 
land IS not a ground for permanent enhancement 
of rent ICniaro SIohuk Pattub r IIui^ce 
S tncEUR Mookerjee ... 7 "W, H. 235 

69. Caaual m- 

ereaae in fertiUly In coming to a conclusion as to 
whether tho produce or the productive powers of 
the land have increased otherwise than by the 
agency or at tho expense of the rsiy*at, the ai erago 
of four or five y ears ought to be taken ; the increase 
of an exceptional year should cot be the guide. 
Rasxbisies'a Mooeerjee f. Kaleb CiUBAK Don uk 
8 B. L. R Ap. 122 : 16 W. B. 109 

60. - — — Cant'll tnereoae 


8r.EEsa CnuKSEB Doss v. Assuiokissa 

7. W. B. 234 

01. Steady and 

normal incrcas; The increase must be permam nt. 
» e., ateady and normal. Tkakoobakee Dossef 
t EiSHEsaUR Mooeeejee 3 W. B., Act X, 142 
62 — - laconaistent grounds of 

enbancement — Increase of produce and tiilue of 
produce — Jjoumecs of rent compared vnth neigh- 
bouring rates Claims to enhancement on the ba*ie 
of increased produce and mcreased value of nroluce 
are inreinsistent and mcompatible w ith one touiA-A 
on an inequality between the rent paid by a ut 
on the estate and paid by a tenant on a neiyLLou-. 
leg estate. Sebeesu Chukdeb Doss v. As'jjiomsv. 

. T'W.B.atbS 

63. Jr^crease ‘ ff‘ 

product — Increase of value of proelw, -.i 

enhancement of rent on the basis of 
dace, and one on that of locreaa^i value 
are not inconsistent and inccrm/*tllje;«iri 
were ao, they would not, ly .>2- 

gether, cancel each other, sxii -imj 
plainliff’a claim to the Lene£trfu'_i,,f. * 

of 1659. Gofeesatu Moozxtrss* 

IIUKEUL • - f Jf' 
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(c) Inceease in Value or Lau t> — coafd. 

84. Rule of proportion — ^aies 

of present and former value uneueertainahle The 
rule of proportion m not applicable rrhere the rates 
betu oen the present value of the proilueo of the eoil 
and the former value at the time of the original 
taking cannot be ascertained, and where it is only 
necessary to sec what is a fair and equitable rate 
by comparison with the rate paid by the neigh- 
bouring raiyats for similar land, Jauub CnuNOEtt 
Holdab V. Etdueev Lusukur 

3 W. R., Act X, leo 

65. — Calcvleition Khere 

adjiutmenl haa tnlen place In a suit for a kabu* 
liat at enhanced rents, if the rents of the adjacent 
lands have been already adjusted, and enhanced, 
the enhancement of the defendant’s holding will 
depend on the rales paid by those adjacent lands, 
supposing them to be of the same kind and not on 
any doctrina of proportion which will only apply 
when no adjustment has taken place AtLU 
JICLLICK v. Gunga Dnuit Baneejee 

5 "W. R., Act X, 68 

66. Rate for lauds allotted on 

batwara — Htg KIX of 1793 . a 19 In a suit 
for khas possession of land made over to plaintiff 
on batwara, the defendant pleaded twelve years* 
adverse possc«sion, and that he was entitled to 
retain possession on paj ment of rent, as the lands 
were occupied by gardens made by his ancestor. 
Sdd, that the rate given in the batwara papers was 
not necessarily the fair rate for the lands ; for under 


07 ^ Increase in productive 

powers — Increase in rent. Bj the words “in- 
crease of Reductive powers ’’ m s 17, ActX of 1859, 


68. Agency opera- 

liie at time of notice — Beng Act fill of J869, 
a IS In a suit for arrears of rent for two years of 
which the rate claimed for one year 1278 was the 
old rate and the rate claimed for 1279 was an en- 
hanced rate after notice Held, that, as the suit Was 
from the bf sinning essentially a suit to recover 
arrear-' of rent due in respect of the yearsl278«iid 
1270, and the question whether the plaintiff bad 
made out a right to be paid rent at an enhanced 
rate for 1270 was only part of the larger question 
what was the rate at which rent was due for that 
jtar, ^thwe was no error in the lower Appellate 
Court s <lccrv« mg arrears of rent for 1 279 at the rate 
which was foun.! to Iw the true rate, although 
less than the enhanced rate claimed. Held, that 
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(c) Inceeise in Value op Lind — eontd. 

the mcrease of productive power alluded to in s. 18 
of the Rent Law ns a ground of enhancement most 
be an agency subsisting and operative at the time, 
when the notice is issued. BROJONATn Tewaeee 
Geant .... 22 W. R. 13 

69. Beng Act VIII 

of 1S69, 8. IS — Increase by natural agency. An 
increase, either permanent or likely to last for a con- 
siderable time, caused by natural ogency in the pro- 
ductive powers of the land, is one of the elements to 
be ' * ‘ ‘ 

crer ' 

\Tr 

She ' . ■ ' 

70. Rise iH value 

oiriny to portion of town being suept away. A 
rise m the value of lands, owing to a considerable 
portion of the town in which the lands are situated 
having been swept away by a river, is not such an 
increase in the productive powers of the land as 
IS contemplated by cl 17of8 17 of ActX Keond- 
EAR Abdooe Ru’eman V. M’oojiAcnuBN Roy 

8 W. R. 3S0 

71. Land mproied 

otherwise than by cuUnater. Held, that, though 
the land may have been improved otherwise than 
by the exertions of tho cultivator, y ct the zamindar 
IS not entitled to demand rent beyond what is fair 
and equitable for the same class of cultivators, 
as the cultivator sought to be enhanced to pay 
for such improved lands Pershad v 

Bhowanez ... 2 Agra Rev, 1 

72. ; Act X of 1859, 

8 17~~Emhanlment, eonslruelion of. An increase 
in the productive power of tho land, occasioned by 
an embankment, constructed at the eipense of 
Government, for excluding the sea from flooding 
the land, is a ground of enhancement under e. 17 of 
Xofl859 JiDUB CnuNDZR Haldarv Etwaree 
Lusqeub . . Marsh. 488 : 2 Hay 699 

73. Canal, constrw- 

Uon of — Expenses of making ducts and for canal 
rales A cultivator cannot claim altogether to be 
exempted from enhancement on account of the in- 
crease in the productive power of land which has 
been effected by a canal which was Dot made at his 
expense or labour, but ho can fairly a®k that the 
expenses, such as the cost of making ducts and the 
payment of canal rates, should be calculated and 
deducted from the total amount of increased yMoc. 
PiBAH V Ram Bdesh . . .2 Agra 848 

74. Canal, construe. 

tion .©/—Expenses for canal dues. lUH, that 
a rai^t is entitled to deduction of actual 
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ment of canal dues. JlAitEEPtiT SiNon v. LoK 

Indeb SiNon .... 2 Agra 170 

76. Mfddlfman. A 

middleman is liable to enhancement when the pro- 
ductive powers of his land have been increased 
otherwise than b}’ the agency or expense of the 
raiyat. Two-thtrds was held to be a fait proportion 
of the surplus proHia of the land to be anaraed to 
the landlord. JaDUS C^CNDEB HaLDAR r. IsnORE 
Lcsdeub . . "W. H. 1804, Act X, 74 

76. ■ Fair and equit- 

able rate — Act AT of 1SS9, i 17. S 17 does not 
say that in every case the rate of rent may Le raised 
to the prevailing rate, but onl}- that the rent 
shall not be raised except on some one of the grounds 
Fpeci6ed. That section must always be read with 
reference to the general provision of a. 6, thattbo 


name of rent, nhat is in fact not rent, but the pro- 
duce of his on n labour and capital sunk in the land. 
Noon hlAQOllES MTODUL t' ilrBMPTtOSONNO Rot 
•W.B. 1804, Act X, 76 

77. ■— — Grounds o/ tX' 

mption — InCTtate in ivlue from natural causes 


the same locality, but not sharing the especial 
advantages resulting from tiorks or improvements 
erected or cCTcctcd, by or at the expense of the 
defendant or hia ancestor, has been increased by 
natural causes, it must be assumed that the lands 
of the defendant one their increased value to that 
extent to natural causes, and arc to that extent 
liable to enhancement TrsArrCnoonAJiCN SiNCfl 
f. DcmuJ Roy . . I. L. H. 6 Calc. 66 

78. — Act X of 1S59. 

a. 17— Increase at expense of tenant Where it i9 
found that the productnc pouers of a holding have 
been increased at the expense of the tenant, and 
it is not found that they Lave increa*ed otbcraise, 
no grounds of enhancement under a 17 of Act X of 
I$59 are thoun. Ocnda v Rabeem Sherb Kiian 

3 N. W. 138 

79. 1 Increase at ex- 

pense of roi'yak If the tenant's expenditure has 
eaused an inerea«e in the productive power of the 
land, such expenditure once made cannot perman- 
ently bar enhancement of rent, but alter the lapse 
ot such a time as may be fairb’ estimated aa aufli- 
cient to enable him to recover his outlay and a just 

VOL. II. 


ENHANCEMENT OP KENT— confd. 

6. GROUNDS OP ENHANCE.MENT— confd.' 
(c) Increase in Value op Land— confd. 

sbaro of profit in respect of it, his rent may be 
enhanced on any legal ground. Mujlis v. Morer 
3 Agra 223 

80. Increase in 

value of land hi tenant's means. In a suit for 
enhancement of rent of land originally Icaaeil for the 
purposes of a homestead, u here defendant had erec- 
ted shops and made otlifr improvements at a neat 
outlay and considerable ri^k, as tho river had en- 
eroaebed and was encroaching, a Judge was held 
not to have done wrong in allowing the tenant a 
reduction on account of the increase of value of the 
land induced by his energy, NcpfER Ciiunder 
Soar t. Guxca Dutta BnARUTTY 11 E. 190 

8L RiQ^t to en- 

hance rent xchere increased facilities for I'm’yofion 
are ptfoiided by landlord. Where a landlord pro- 
vides facilities for irrigation, of which the tenants 
may without ex^nse avail themsclres, bringing the 


ieiidu.9 loi uiigauie iduua lu luu iieiguuuuruuou. 
Iesaxi Au r. Baboo Lall 

1 N. W. 178 : Ed. 1873, 257 

82. Right to in- 

ertased rent ukert raiyat digs tetUi and does not use 
the trrtgafion already existing, though sufficient 
SemUe . 11 a samindar has, before the construetioD 
of a well by a tenant, provided sufheicnt moans 
of irrigation, bo will be entitled to receive rent 
at the rate payable by the cultivators of the same 
class as his tenant for land with tho liko facilities 
for irrigation is places adjacent, and will not be 



3 N. W. 282 : Agra P. B., Ed. 1874, 258 


83. Improvements 

by agency of tenants. The fact that at a distant 
time the raiyat or his ancestors have by their own 
agency or at their own expense mue wells or 
efleeted improvements, b not a legal bar to the 
landlord’s right to enhance. Lalla Sdeo Narain 
r. OopHus biNOH 1 N. "W. 180 s Ed. 1873, 258 

84. Reclamation of 

tnufe land by fenonf. In a suit to enhance renrj 
the Deputy Collector found that the annual revenue 

5 Z 
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ENHANCEMEISTT OP BENT—Conti. 

5. GROUNDS OP ENHANCEJIENT— eonli 
(c) Ihcbease in Value of Land — conald. 
obtained by the raiyats waa B12,579, and that an 
increase in such rates was partly duo to the exertion 
of the defendant in reclaiming some waste land, 
and he deducted R2,579 as the defendant’s share, 
and awarded R 10,000 as a fair and reasonable rate 
to be paid to the plamtiff Held, that there was 
no reason for impeaching his award of this rate 
SuRNO JIOYB V. Adoito Citurv Roy Marsh. 005 

85 , Expenditure of 

fnboitr and capital iy tenant Where tenants held 
for some twenty-fire years upon a rent apparently 
much below that payable for lands of the same de- 

»v„ _vv., v-'-i l--» 

, . .1, . .1 .. . 1 , » • . ,1. 

the lunuiom s ciaim to a kabuuat at an enhanced 
rate. I’eosono Coosur Paul Cnowoirar » Ra- 
DiiA Nath Dey Chowdbby . 7 W. R. 07 

86. ■ . , InCTuut 

exertion of tenants. In a suit for enhancement of 
rent upon the ground that the rates were below 
the prevailing rates payable by the same class of 
raiyats for land of a similar description and with 
similar advantages in places adjacent, the Judge 


ENSAITCEMENT OP RENT—cenfd. 

6. GROUNDS OF ENHANCEMENT— confd. 

(J) Lands held in Excess op Tenure. 

89, ——Excess lands— .del X of 1859, 
s. 17, cl. 3 Lands m excess of the are.a recorded 
m a raokurrari pottah coitaining no boundaries 
are liable to assessment under s, 17, Act E of 
1859. Bipro Doss Dey v . Sakebmonee Dossee 

W. B. 1864, Act X, 88 

90. Act X of 1859. 

» 17,ct 3 Where a tenant is found to be holding a 


X of 1839 Gopeznath Mokerjee t>. Bam Huree 
Mondul .... 8 'W'. B. 476 

01. — Act X of 1859, 

1 . 17, cl. 3. In a suit for enhancement under cl. 2, 


under special circumstances. Reazoonissa v. Dad 

Alt 8^.11.828 

02. Act X of 1859, 


Dcitber reason was any ground of exemption from | 
enhancement Sbeeram CnATTEBiEe v. Lacehun 
Maoclla . . Marsh 879 : 2 Hay 427 | 

87. — u i .. - — Care and labour \ 

expended btj raujal. In a suit for a kabuliat at an 
enhanced rent, where lO spite of the shortness or 
deficiency of the crops, their value, owing to the ad- 
ditional care and labour expended by theraijntt. bad 
increased considerably above that in former years, 
it was laid down that the Oourt must try and dis- 
cover what the rsiyat was entitled to as a set-off 
against the increas^ value of the produce for the 
additional care and labour expended by hut. and 
whether or not the zammdar was not entitled to 
some portion of the increased value of the produce 
in the shape of enhanced rent SaoDAUisreB ' 
Dossde V. Haban ChUnder Surma I 

e W. B., Act ^ 103 

88. — Increase by 

oyeney of lenant— Beny. Act VIll of JS69, s. 13, 1 
In » suit for enhancement of rent, defendant ' 
pleaded that the land was used solely for fruit trees. 


I 

■ I 

. * 

OuHOr CUU1TD8B SiBDAB V RaDHa BclLUBS SllT ^ 
1C. Ii. R. 640 I 


93 , Expenses of 

eulttpoltny excess lands. Where a tenant holds 
excess lands for which no rent has hitherto been 
paid, the zainindar may treat him cither as a tres- 
passer or a tenant In the latter case a suit will not 


cntitlsdtono deduction unders 17,ActXof 1859, 


94 — of at- 

rrarf fa-J-ii-J. XI of 1S2S, . 
land hat been subject of permanent^ ^alluvion 
. sue for 
6 Laws, 

• for an 

additional rent lor tne aimviate'^ 
additional rent cannot be considered as 

pirtof therentofthooriginaltenure. In * am t lor 

Buhaneement it is not nccessaiy s^ow thaUhe 
land, the rent of which it is sought to eohance, has 
been the subieot of permanent settlement. In such 
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EITHANCEMENT OP RENT— ENHANCEMENT OF RENT— eonfi. 
5. GROUNDS OF E.VnANCEME.NT— con/rf. C. DECREASE IN QUANTITY OF LAND. 


(i) Lakds HEtD iJf Excess op 'Ienpre — eone^d. 

« suit tbc Government, as against the ralyats, » la 
no better position under the Rent Laws than 
other landlords. Sud^nttndo Mytee v. A'oieruMon 
Mylee, 8 D. L. R SSO: 16 H’. K. 289. followed. 
Copi Moiros JIczoouDin v. Hizxs 

6 C. Ii.R. 03 

05. — — — Ateretton — £n. 

gaiements of ‘parli'n. In a suit for enhancement ii 
respect of an accretion the pUintiQ is not bound 
to show any established talukhdari rates, hut, if 
entitled to enhauce, ought to obtain a decree for en- 
hancement at a rate proi>ortionate to that paid for 
tbc parent tenure. In the case of accretions to re- 
<eatly.ereated tenures, the qucstio.n of enhancement 
will mainly depend on thccngajcmciit of the parties. 
Gopal LsEt, TuiKoon c. Kciirn Ali 

0 W, R,, Act X, 85 

98. .iferr^lioa to 

or\ginal Unurt — Ground of inh^neanent — B»ng 
Art VIII of 1885, 4 . li and a IS, tl. 3 A suit for 
an enhanced rent brought against a tenant on the 
ground that the tenure has been increased by aicre* 
tioa must bo after serrice of notice required by 


97.- Accretion— A'otice 

to pay highv rent or gtve up poasMsion. Where a 
kabuliat stipulated tut on the accretion to a certain 
howlaofanynew cultivable chur, a fresh measure' 
ment should be made of the chur and honla, 
and that excess rent should bj paid for the excess 
land at a stipulated rate up to dvo dro*ie», and at 
pergunaah rates for the re«iduo . in default thereof 


excess land to be settled with others, the Labuliat- 
dar measured the howU and accreted chur without 
notice to the tenants and in tbcir absence, then 
served on the tenants a notice thereof, and of the 
increased rent demanded, requiring them to appear 
within dftcett days and file a Labuhat for tbe said 
amount of land and rent, or that he would take 
khas posscss'on. In a suit, amongst other thing*, 
for assessme.nt of rent of the excess land: Htld, 
(i) that 8. U of Bengal Act VIII of 1809 did not 


come to a settlement in respect thereof or to pve up 
possession. Rau Coooiae Guosc r Kiu Kwiixa 
Taooek 

L. R. 13 L A. U6 : 1. Ia R. 14 Calc. 99 


• Decrease In quantity of eultur- 

able land — Deduction of rent in aart for 
enhancement. In a suit by the mother of tho then 
xamindar of a talukh for enhancement of rent, a de- 
creo was made in 1821 in terms of ft compromise, 


enhancement finally established. The araeen’s 
report, which fixed thercntpiyabloat R8,124, was 
not, however, made until 18i>9 In a suit to recover 
re.itat 118,124 for theyear 1871.72, the Subordinate 
Judge gave a decree for R5,0G2-15.C, a re-measure* 

merit r' 

amoufi ■ 

dectsic , • ■ 

.fudge . 1 1 ■ 

SooKE • • » ■ ‘ 


7. RESl.'iTANCE TO ENHANCEUENT. 


1 . Purchaser of patni talukh 

—Act S of 1859, 4 Ji S. 14, Act X of 1852, 
does not apply to the case of a purchaser of a patni 
talukh at a sale under Regulatio.t Vfll of iSW. 
unless tbe jumma is shovn to be a mesne meum* 
braoce which came into existence bubsequently to 
the creation of tbe patni nonnoMonint iloo. 
SEiucB V Brojosisboke Roy 


W. R. 1884, Act X, 103 


2. Suit to contest' ©nhanoe* 

ment— J of 18S9, s //—Question of rnfea. 
Id a suit by a tenant under s. 14, Act X of 1859. 


AU X of 1859, 


been created. Nosnnooian r. Govixd CnnrDEa 
DcTT 1 Ind. Jar. N. 8. 2 : 4 W. R*. Act X, 26 
Kboda Kswax r Noso Kishobb Raj 

eW.R., Act X. 63 

4 . Smt for reversal of notice 

of enhancement — Failure to prove holding at 
fixed rale. In a suit for reversal of a notice of en* 
hancement of rent the plaintiff endeavoured to show 
a hiding at a fixed rate within Act Xof 1859, 
as. 3 and 4. Bell, that upon his failing to prove 
•uch a holding the defend&nt was entitled to have 
tbe suit dismissed, and was not bound to show his 

5z2 
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ENHANCEMEira OP BENT— con<i. 

7. RESISTANCE TO ENHANCEMENT— coacli. 

title to enhance. GcrNaAPERSAun Sisgh v. 
RillLOlL SiKQH 

Marali. 186 :'W. B. F. B. 69 
1 Ind. Jur. O.S. 118 : 1 Hay 462 

PTODOLOCHTO BhADOOEI V Cn0NDBR NaTH 
Ror 

1 Ind. Jur. N. 8. 171 : 5 'W. B., Act X. 61 

5 . Suit to reaiat notice of en- 

hancement. All the pleas under '«hich a raiyat 
can resist a notice of enhancement on^ht to be 
considered in the suit he bungs to resist the notice. 
PUDDOLOCKtJK BhADOOBI V, CHUNDFR NaTH BOV 

1 Ind. Jur. N. B. 171 • 6 "W. E., Act X, 51 

6. Suit jto contest enhance- 

ment — Act X of lS59,rJ4. MTierc a raiyat on 
whom notice of enhancement has been served sues 
under s 14, Act X of 1859, and fads to show 
that any excessive rate is demanded from him, or 
that be is not liable to pay the rent demanded, bia 
suit ought to he dismissed The Court ought not 
to go on to try defendant's case as if he were suing 
for enhancement. Gubca Nabaik Chowddry 
V. XoPA Pali . . 11 “W. B. 877 

8. RIGHT TO DECREE AT OLD RATE ON 

REFUSAL OF ENHANCEMENT 

1. Refusal of enhancement 

— Arrtart of rent at admitted raU. Where, in a 
suit for arrears of rent at an enhanced rate, the rent 
was due under a habuliat on the terms of which it 
was held that tho rent was not liable to enhance- 
ment and the enhancement was consequently re. 
fused I — Held, that a decree should not be given for 
arrears of rent at the rate BCTeed in the tabuhat 
SOOKASOOWDEKY DaBKE V OOLAM AlXV 

IB B. L B. 125 note : 19 W. B. 142 
Affirming the decision of the High Court in GoLam 
Ally i>. Gopal Lall Thakoor . 9 "W-B. 65 

HuBBONATn Bor f Gobjiw Cbpudeb Dptt 
8 W. B., Act X, 2 
Sasooa Mohus Roy Chowduby v Soibopoo- 
BEE Dossee . • • • 24 "W. B. 35 

Kashee Peeshau Sen Nazis v. Jantj Pbeshap 
2 C. I>. B 266 I 

2. Failure to ei- ] 

tablish grounds — Admitted rate In a. snit for rent ' 
at an enhanced rate, where the plaintiff is unable to I 
establi'sb the grounds ufion uhjch he clatnis en- 
hancement, he may have a decree for rent accord- 
ing to the jumroa for which the defendants admit 
liability BnuBo Soondep.ee CilOW»iiAi» v 
KAfiHEENiTn Achaejea 22 W. B. 361 

Akasubuttv Kooer u Heera Bam Musdub 
24 W. B. 82 

^ ~ — Failure to 

prove notice — Lecree at old rate of rent — Smt 
for arrears of rent. The plaintiS sued for tho I 


ENHANCEMENT OF RENT—ecnefd. 

8. RIGHT TO DECREE AT OLD PATE ON 
refusal of ENHANCEMENT— conefd. 

arrears of rent of the years I28i, 1285, and also for 
arrears of rent of the year 1286, the latter at an en- 
hanced rate. The notice of enhancement was not 
proved, and the defendant insisted that the suit 
should be dismissed. Held, that, though the notice 
of eobancement had not been proved, the plaintiffs 
were not thereby precluded from the arrears of 
rent at the old rate 2Iakomed Bohimoodeen v. 
Radlia Mchun Mundul, 6 W. R , Act X, 96: 
iSooraaoondcry Dabee r. Golam Alhj, 15 B L R. 
125 note , Bro)cmath Tewaree v. Grant, 22 TT. R. 
13 : Bhagvan Butt Jha v. Bheo Zltingul Smgk, 22 
W. R 256 ; and Bhubo iSoonduree Choichdrain v 
Kasheenath Acherltf, 22 IT. R, 351, referred to. 
GnONSHTAM SiSOH V. Taka Peosad Coosdoo 

I. Jj. B. 8 Calc. 465 
10 C. L. B. 447 


ENHANCEMENT OF SENTENCE. 

See CRItUNAL pROCEDtTBB CODE (ACT V 
07 1808). s 439 

I.L. E. 32 Bom. 182 

ENQUIRY. 

Sec Inquiry 

See CRitONAL PsocEDOBE Code, a 14B, 
13 0. W. N. 420 


by purchaser. 

See Hindu Law . ^ 18 O. W. N, 081 
ENTICINO AWAY MABBIED WOMAN. 
See Adultery . I. L. R SO Calc. 910 
7 0. W. N. 143 


See CosiPouNORTO Oppbnce. 

LL. B. 1 Mad. 191 
See pKKAL C0D7, s. 493 


ENTRY OF NAMES IN VILIjAGE 
PAPER 

See Hindu Law — PART mou 

I, L. B. 31 All. 412 
EPIDEMIC DISEASES ACT (III OF 
1897). 

See Sanction fob Prosecution — Where 
SANCTION IS NECESSARY, OR OTHERWISE 

I. L. R. 24 Mad. 70 


B. 4— Dcnio/ihcn, of property— Kon- 

lyment of compensaUan — S.4, “done ^ tnUnded 
be done," meaning of— Personal liability of 
dgistrate for omiiUng to pay compensalwa— 
agislTate' 8 assessment of value of demohsfij^ pre- 
lace. if dnal—Plagut Regulation A WMeulta 
Krtte, mb October mO). 

tended to be done ” ui s 4 of the Epidemic Die- 
sea Act (III of 1897) do not include omwsions 
Miffe y. lYallasey Local Board, 9 C. 
amed and distinguished A Blagistrate, who 
nits to pay adequate compensation m respect 
nronertv demolished under the Act, is personally 
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3]plDEMI0 DISEASES 'ACT (III OF 
1807)— co«cM 
. 8> 4 — concfd. 

liable and an action will lie aeainst liira in reapcct 
■thereof, even though lie maj have actc<l in hw ad* 
minUtrativc capacity as Chairrfian of the Calcatta 
Corporation unilcr clause 2 of Plague Kegnlation 
A (2), Cnkulta Oa:ctte, 1000, part I, page 1144 
The Magistrate’s decision ns to the amount of the 
compensation to bo nccortlcd is not final and 
can be te\iowed by the Courts. Bam Lai. c R. 
T. Greer (1901) . 1. 1*. R, 31 Calc. 820 

B.C. 8 C. W. N. 681 

EPILEPSy. 

death from — 

Set MeDICAI, JcRtSPRCDESCe. 

13 C, ■W. N, 022 

EQUITABLE ASSIGNMENT. 

See Claim to Attacked Property. 

I. L n. 21 Bom. 287 
Sre Deposit ot Title-deeds 
See Equitable Mortoaoe 
1. Aaeignment of mortgage- 


A executeii a sinslo mortgage of 8 annas of the 
same lands to JD. It nasprovdl tliatthccoDsidera. 
tion-inoncy given by C for the lease had been ce- 
^endid in paying off D‘» mortgage, and that the 


as naiing taken a regular assignment of the bond 
DcLi Cbajtd r. Moyonm Lsix Upapiti-a 

3 C. L R. 18 

2. Assignment ofdecree — Clatm 

tf anaehmi; eredtlor~Asitrin(e't incomplele equU- 
ahU lilU A brought a suit against B, vbich was 
dismissed with costa. A subsequently brought a 
suit against C, in w hieh he obtained an ex forte de- 
• cree and assigned lus interest urwler the decree to 
Dani\£. D and £ neglected to have Iheir naniea 
substituted for that of A on the recotsi C applied 
for and obtained an order sotting aside the car parte 
decree, and allowing him to come in and defend the 
suit on deposit in Court of the sum sued for ** At 
the re-hearing the suit was again determined in 
farour of A. B thereupon, in execution of bis 
decree for costs, attached the moneys in the bands 
of the Court m the suit of A against C. D and E ob- 
tained an ad Mertm injunction restrainmg B from 
meddling with the money, and put in tlwir claim 
under iVin ir-»» •> 


EQUITABLE ASSIGNMENT— confi. 


in Court to the credit of S, having been ascertain 
ed, was afterwards attached by the defendants 
juilgment-creditors of S, and paid out'of Court t< 
the defendants. Jlcftf, that S had made a vain 
equitable assignment to the plaintid, and that tb< 
d^endants were bound to refund to the plaintif 
the monejs paid out of Court to them. Sbaii 
Mcix f. SlVOABAVELH MuDALI ' 

, l.L.R.6Mad. 29-3 

4. — Assignment by power-of 

attorney — Firm — Parlncrs^ip — Contrail made bj 
one member of firm binding on firm. Die firm o: 
S d. Co, the partners of which were H' 8 and I 
E, look a contract from Governoeat on 12th Nor 
ember 1877 to construct a barrchhousc at the Gun' 
powder Manufactory at Kirkce, and on the SSth 
November 1877 the plamtiff agreed to aclranoc 
monep “ up to B15,000 ” for the purpose of eaab- 


the same day the firm executed a power-of-at- 
torney to the plaintiff, authorizing him to receive 
from the Government Engineer (dl such sums to 
• '• tract, which 

plaintiff m 
at Poona. 

4u Mai<.u ut loio Ik o left lor England, up 


former one. to make further advances to the firm up 
to RIC.OOO in addition to It 15,000 on the same termi 
as those mentioned m the previous agreement, and 



obL 

rigb 

ll-f 


whi 

The • • m i i. . 

due to ■ • ' ■ ' * a* 

tacbme • ■ • 

on 30th u..piciiiM:r loiif, anil the sum attached was 
paid to the defendant. The plaintifl sued the de- 
(endaot to recover from him R5,03l-ll-0. Held, 



( 3653 ) 


DIGEST OP CASE& 


( 3654 ) 


EQUITABLE ASSIQNMENT—eojic’i. 

that the first agreement of 28th November 1877, 
conpled with the execution of the power-of -attorney 
to him of the same date, amounted to an assign- 
ment to the plaintiff of the sums to become due to 
S <t- Co. on the bills passed by the Executixe En- 
■gineer. Held, also, that the second agreement, al- 
though made by one member only of the firm of 
8 d: Co,, nith the plaintiff was under the circum- 
stances both necessary to the carrying oat of the 
partnership business and in accordance with the 
ordinary practice of such partnerships as that of 
S <t- Co., and uas therefore bmdmg on the firm, 
and that the two agreements, accompanied by 
the power-of-attomey, operated as an assignment 
of aU the moneys to become due on the contrac- 
tors’ bills as a security for the plaintiff's advances 
with interest, and that the plaintiff was therefore 
entitled to recover the sum claimed from the de- 
fendant. Jaoabbai Iallvbhai v. Rustamji 
NASAEWAifji . . I. L, R. 0 Bom. 311 

EQUITABLE DEFENCE. 

iSee COMPBOJllSE — CoSSTP.CCTlOX, EsroRC- 
TKQ, EtTECT, AKD SlTTiyO ASIDE. OF 
CojiPBOSiiSE . L L. R. 18 Bom. 721 

EQUITABLE ESTATES, 

■ Ltas€ — AiS>Qnmtnl of ffaJe— 3/orf- 

gffjs of Itase — Ltalxhly of the mortgagee to the fonrf- 
{o^— Pwseesion of the mortgagee. Held, that in 
India there is no distinction between legal and equit- 
able estates, although in ordinary parlance the 
distinction is often referred to. Hence, when a 
lessee mortgages hia interest in the land, the mort- 
gagee becomes liable for the rent to the lessor only, 
he (the mortgagee] enters into possession of tbo 
land or does any act equivalent to entry into pos- 
cession. Vithal Nabayajt v. Shbirasi Savakt 
(1905) . . . 1. L- B. 29 Bom. 301 

EQUITABLE LIEN, 

See Iesolteucy — Voluntabt Costet- 
Asezs A»D OTHEB AsSlCTiaiZl-TS DT 

Debtor . 1. L. R. 23 Calc. 502 
EQUITABLE MORTGAGE. 

See BzxAsnoAK . Z. L- R. 35 Calc. 661 
See Bill or Exchasoe. 

I. L.R.3Calc.l74 
See Civil Peocedube Code, 1882. 

8 C. W. N. 174 
See Deposit op Title-deed. 

See Iksolvency — Voltotaev Cojitet- 

AKCES AKD OTHEE ASSIOXBIEBTS BT 
Debtor . I. L. R. 4 Bom. 333 
I. L. R. 19 All. 70 
L. B. 23 L A. 106 
See Moetoaoe — Fobji or hlosTOAce. 

3 N. W. B4 
10 O. Vr. N. 270 
I. L. B. 33 Calc. 410 


EQUITABLE MORTGAGE -contJ. 

1. Evidence of asBignment. To- 

eotitie a person to claim as equitable mortgagee, 
it 13 not sufficient to show that be paid off the 
original mortgage, but also that it was his own 
money that was paid, and that he was to stand in 
the petition of the original mortgagee. Pasdoor. 
UKo Bvhal PrsDiT V. Balkbishen Hcbbajee 
Mahajcy . 6 W. R. F. O. 124 : 2 Moo. I. A. 60 

2 Agreement creating charge 

on proceeds of an intended appeal — Property 
substituted by agreement between decree-holder and 
third parties for such proceeds — Eight to fdlour 

’ ’ . -1. .t.'.j — -'■«» 

due 

The 

\ ' tha 

present plaintiff under an agreement aignetl by the 
appellants, which provided as follows i — “You 
should first tahe out of the amount which may be 
collected from the defendants the whole of the 
amount incurred on account of the said costs.’" 

a 


to, and the money was paid out to tiieui on iu«.ir 
substituting certain other proporix tor tie pur- 
poses of the charity. The present plaintiff, havmg 
obtained a decree on the above agreement, now 
sought to execute it against the money which had 
been so paid out. Held, that the above agreement 
constituted a valid charge on the funds realized 
under the appellate decree, which charge was bind, 
ing on the payees of the money, and the plaintiff 
was not bound to proceed against the property 
substituted by them for the purposes of the chanty. 
PaLAXIATTA V LAKSHlLUfAir 

1. L. R. 10 Mad. 429 
Equitable charge on pro- 
perty purchased — A charge created la favour of 
the fender of the purehase-money By the acts of 
the parties and their relations to one another, 
money borrowed by an agent for a principal tor 
the purchase of property was rendered a charge 
upon the later in the prmcipal’s hands, he being 
the real purchaser. The lender of money, which he 
advanced to the nominal purchaser of property, 
who was the agent of the real purch«er, made the 
advance with the Imowledge that it was for the 
pcincipal’s purposes, tie latter only using the 
agent’s name m the purchase The nominal pur- 
’ iser then executed a deed_ 


■al purchaser, and a suit hiuugii‘ -j ® 

•claration of his title and his right to possession 
^lost the nominal purchaser was dismissed 
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EQUITABLE MORTOAaE— conc/i. 

Afterwards in the present suit, which the lender 
brought against both the real and the nominal 
purchasers : Ihld that, although in regard to 
the previous judgment it might lo dtlbcuH to 
decide that the deed itself constituted & valid hy- 
pothecation, the facta of tho case ncro sufEcient 
to show that the lender of the money was entitled 
to a declaration that tho advnnco of money for the 
purchase formeel an equitable charge upon the pro- 
perty against the real purchaser. Dhaowati 
Fbasad V. ItannA Kisncx Sewak Pakdb 

r. L. R. 16 All. 304 

EQUITABLE RELIEF. 

See FonrEnmtE . I. L. R. 81 Bom. 16 

D'fay and Acquxttetnet 

ichenlar lo equitalU rtlit/ — Ltmtialion Act, 1877, 
Sch. IJ, ArL 91. Delay and acquiesrouce mil not 
bar the defendant's nght to equitable relief unii-as 
he knew that he had the right of being a free agent 
at the time,hc dcLberatcly dcterinmed not tom- 
quire what his rights were or to aU upon them. 


only to suits by plaintitfs to have tnstrum<.nta 
sioided. A defendant may, by uay of eouitablo 
defence, sot up the miahdity of a deed, although 
his right to have it avo'ded by a suit has become 
time-baTEcd Ju^atiusv. AmtiuiAanlar, /. L R, 
12 £o7n. SOI, distmguishcel Jlanjanath Sakharam 
T. Oovtnd l>ara«\nO, 1. L. R. 20 bom Ci9, referred 
to and followed. Laesumi Doss v Hoop Z^aul 
(1000) . . . 1. L. R. 80 Mad. 169 

EQUITY. 

iS«AccoC}ff . 13 C. W. N. 688 

S<e AnMisisrKATioN . 8 C. W. IT. 167 


— of purchaser. 

Set Hispu Law . 13 C. W. N. 815 
■ Zoan borrowd by a 



aside a contract, merely I>ecause it Hows from nionl, 
not legal, obl'galions, unless it nas proved that 
the defendant was forced, tricked or misled into it by 
thcpiaintifl by means of fraud, using that word 
not merely in the restricted sense of actual deceit, 
but m the larger sense cf an unconscientious u$« 


I. L. R. S3 Bom. 37 


EQUITY OP REDEMPTION. 

Set Attaoisiext — Subjects of Attacu- 
sn:^T — E qcitv op Redejiitioii 

I. L. R. 21 Bom. 226 
■SeeCivit pROczDur.E Code, 1882, ss. 27f>, 
282,287 . T.L.R. 33Bom.31I 

Set ZilOBTOAOB . I. L. R, 28 All. 713 
9 C. W. N. 20 
See IIoRTOAOE — R edejiitios. 

See Sale . . 0O.‘W.N.226 

See Sale is Executios or Decree — 
SIORTOAOED Property. 

SeeTKASSFER or Property Act. 

I. L, R. 28 All 379, B03 

SeeTRASSPER or Property Act 8. 90. 

I. L. R. 80 Calc. 463 
See Vesdor asd Purchaser — Pur. 
CHASE OP MoRTOAOED PROPERTY. 

clog on — 

SeeMoRTOAOE . I. L. R. 81 AU. 482 

purchaser ofworthleBB— 

See Sale . I. L. R. 86 Calc. 828 

L Attachment In execution of 

decree— — lloneif-dttTtt- Sefnhles An 
equity of redemption cannot be taken ui execution 
ol a decree for a money.debt under the attachment 
clauses of Act VllI of 1859. Brajakatu Ku^DTr 
CnOWDHBY V. GoBlND Mari Dasi 

4 B. L. R. O. 0. 68 

2. Sale ol equi'ly o/ 

pcrfempfioa and purefiose by nortyayee. Under Act 
Till of 1859, HD equity of redemption can bo sold 
in execution of a decree. Saraswati Debi v. 
Nabadwip Coandea Gossais . 6 B. L. R. 880 

3. — Pojihon of pur- 

cAawr — Trutleu A mortgagee cannot, pro^rly m 
execution of a simple decree for money the repay- 
ment of which secured by mortgage, attach and 
sell the mortgagor’s equity of redemption in the 
property mortgaged ; but if he do so and purchase 
it himself, he becomes a trustee for the mortgagor, 
against wLonqhe cannot acquire an irredeemable 
title. Kauim Debi v ItsjiLocnuy Sircar 

6B.L.R.450 

4. Sale in execution of decree 

—PoetUon and potrrra of jrurthaetr. A mortgagee, 
having obtamed judgment on the lovpnant in a 
mortgage deed, cannot, by becoming the purchaser 


See 8 c. on appeal where tho decision, however, 
seems to have bem confined to the special circum- 
stances of the case . 10 B. L. R. 60 note 

EBROliEOUS DECISION. 

Bet Ereob xs Law L L. R. SO Mftd. 461 
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EBBOR. 

See pABTNERSnjP, ACCOU^•T or. 

11 C. w. IT. 77e 

See Sale is Esecttios op Decmb— . 
Ebroes isDescbiitios op Propertv 

SOLD. 


— affecting merits of case. 

See APPEtJaTE COCRT — ErBOM AFPECT' 
ISO OK SOT Mebits of Case. 

See Appellate Coebt — Bejectios on 
Admis'^ios of ErniEscE admitted 
OB REJECTED BY COCET BELOW. 

See WiT.SESs — CiTiL Cases. 

1. L. B. as Calc. 37 

in law. 

See Appeal — Arbitk-atios. 

1. 1«. R, 39 Calc. 167 
See Res JEmcATA. I. li. 11.30 Mad. 461 
See SPEa^L or Secoxd Appeal — Other 
Errors of Law asd fttocEDCRa 
See Special or Secovd Appe.%l — 
OROtrsDs 0* Appeal. 
of law. 

See Second Appeal . 11 C, "W. IT. 1028 


— » setting aside conviction for. 

See AecoirpuCE. 

B. Ii. B. Snp. VoL 489 : SJW. R. Cp. 80 
3 B. Zi. B. F. B. 2 note 
5 'W. R. Or. 59 
I. Zi. R. 14 Bom. US 


See REAT910S— CwiUNAL Cases. 


1. Aeevsed—Ofietiee 

<na6/e ae a tetmanl rate— Com letion of o/fenee »r‘<*Me 
aa <1 aummone faat-^Aba'n'e of ehirse-^onvietiem, 
ieg^liVj of—2Iatertal error—Cnmtruil Proefdare Code 
(Act Y of 1893), 232. 242 ond 254~P<nat Code 

{A't XLY of 1860), «». 143 and 279. When a case 
is being tried as a warrant case, and a cbaij^e is 
drawn up ot an oScnce which is triable as a « arrant 
case, and it is mteaded to proceed against the sc* 
cused B^o ior an oSence which is triable only 
as a eiimmons ca«e, that oSeOce should form part 
of the charge. Where an accused person was sum. 
moned for offences under ss. 143 and 379 of the 
Penal Code, and the trying Magistrate drew up a 
charge only for the offence under s. 379, but con- 
' ict^ the accused only for the offence under s. 143 
of the Code ; i/ef-f, that the offence under 8. 143 
should have form^ part of the chsige, and that 
the accused was misled in his defence by the 
ab<«ice of such a charge. Ho&sEiR Sardab p. 
Kalu Sabdar ( 1902) 

L L. R. 29 Calc. 481 ; s c. 8 C. W. IT. 699 


^ — in law— Erroneous desiaion—Svb- 

aeqveni auii—Uti jvdtcala. An erroneous decision on 
a question of law la a previous suit is no bar, in a 
/i* ^tween the same parties, to the 

^urt d^tding the same question, provided the 
decuion n the Utter suit docs not m any way qntis. 


BRROH — con'if. 

tion the correctness of the former decree or in any 
way affect its operation. Oopu Rdlandarelu 
Chetti/ r> Sami JJoyur, I. L. R. 28 .Vad. 517, referred 
to. AUmunissa Cfiovdhurani v, Sh/ima Charan 
Jloy, I, L. R. 32 CaU. 749, referred to. Ko^y^a^ 

; ChiUanmn y, Tho»’j Gavaramma, I, L. R. 29 Jfod. 

I 225, referred to. JIancalathasimal f. Xarat- 

AxswAsit AtYAR (15K)7) . I, Ij. R, 30 Mad, 461 

, escabe from custody. 

See Arrest — CR i'tiXAL Afaiest. 

See Contempt of CoESt — Penal Code. 

8. 17 . . . .1 Bom. 33 

See JcRiSDiCTiON of Criminal Court — 
Offences comsittted only partly 
IN ONE DisTPjcr — E scape prom Crs- 
TODY ... 1 Bom. 139 

See Penal Code, e 171 7 Mad, Ap. 44 
See Penal Code, s. 186 . 2 Bom. 134 

I. L. R. 22 Calc. 759 
See Penal Code, ss. 223-226. 

Set SENTENCE—GENETja CASES. 

8 ■W.R.Cr.85 
L - — Cnmiaftl offencs— Fofi'cr 

Ameudment Att, Presidency Town* (XLVJII of 
1S60], a. S— OSence ot Comntoit Low. To escape 
from custody under civil process « Dot a criminal ^ 
offence within the meaning of a. 8 of the Presidency 
Towns Police Amendment Act of ISOO. Qiiare: 
Whether such an escape without force is a mis- 
demeanour at Common IjRw. Reo r Connos 
6 Bom. Cr. 16 

2, Arrest under civil process* 

escape tTOta—Crminal hnhiliOi of offiter suffer- 
injr esrape— Penal Code [Act XLV of 1860), e. 223. 

S 223 of the Penal Code applies only to cases 
where the person who is allowed to escape is in 
custody for an offence or has been committed to 
custody, and not to cases where such person has 
merely been arrested under civil process. 
Qdeen-Empbess r. Tapaellah 

L D. R. 12 Calc. 19D 

3 . - Custody of Sheriff— Brluxn- 

tion of tmprisonmerU — Cuefody in private house. 

If a Sheriff, upon the representation of a debtor’s 


of custody, oven for a week only, he cannot, by 
anv agreement which he might have made with Hie 
debtor, afterwards retake him, although the debtor 
may have agreed that, if he does not pay the 
withia a week, he shall bo retaken- A 
removed from prison under a rule of Court, whether 
snth or without the consent of bis creditor, anti 
kept in charge of a Sheriff’s officer m » Pr«^e 
house, IS still in the custody of the Sheriff, ao 
Sheriff mar, without a rule of Court, refuse to allow 
the debtor to reside out of prison, tbQU5“ credi- 
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"ESCAPE PBOM CUSTODY— confJ. 
tor way have consented to it. When the Sheriff 
and all parties consent to the debtor being kept 
' in custody m a private house, tho Sheriff w liable 
to an action for escape on proof of want of proper 
care and surveillance ; hut it would bo a matter of 
fact for a jury to consider whether tho creditor, 
being m some meaiuro instrumental to tho escape, 
Ksught to recover against the Sheriff. Haines i». 
East India CoMrAvsr 

4 W. R. P. C. 99 : 0 Moo. I. A. 407 


4. Arrest under process of 

Eevenue Court — Cmi Proeedure Code, 1877, ». 
6S1 — "^eicnue Court ." — A Revenue Court h a 
“Court of Cnil Judicature” within tho meaning 
of s 651 of the Code of Civil Procedure. A person, 
therefore, who escapes from custody under tho 
process of a Revenue Court is punishable under 
■that section. Empress v. HaRsRQNATn Si*fon 

I. L. H. 4 All. 27 

6. — — Arrest in absence of war> 

rant — Civil Procedure Code, 1877, a <15 / — Arrest $n 
execution of decree — Postesuon of tcarrant of arrest. 


nalnnc tho apprehension. Empress v Amar 
Nath . . . 1. L. R. 6 AU. 31S 

6, . ■ Ditehartje by 

Judye—^Liobfliti/ of Sheriff. Whore a prisoner is 


ordered, but no warrant of commitment is <traw-n 
up, and the Sheriff delivers the prisoners to the 
jailor, with no other document than his own order 
to his bailiff to arrest the prisoner and the latter, 
in consequence, is discharged from custody by « 
Judge on application on a writ of hitbeat corpus — 
Held, that the Sheriff is not liable for an escape. 
Mahomed CoMee v. Dundas 

1 Ind. Jur. N. 8, 228 

7. CuBtody for ofTences not 

punishable under Penal Code— Cnmmo/ of. 
fence. Escapes from custody by parties detained 
for offences not punishable under the Pena) Code, 
arc punLshabIc under the Penal Code. Anont* 
stocs .... 3 Mad. Ap. li 

8. — Custody from inability to 

.give security. A person m custody from his in. 
ability to give security « not in custody for an 
offence with which he has been charged or of which 
be has been convicted. He cannot, therefore, be 
oonvicted of escaping from such custody under a 
224 of the Penal Code. A> 0 !nrMors 

3 Mad. Ap. 23 

0. Custody of Tillage ofBeers — 

/'mof Code, s. 224. Escape from the custody of a 


ESCAPE PROM CUSTODY-confJ. 

Tillage watchman by a person wanted by the police 
on a charge of theft and arrested on suspicion by 
thevillagc svatchman, isno offence under s. 2t4of 
the Penal Code. Queen y. 21. Sinnaiu Padtyachi, 
IFier 66, followed Queen v. Bojjioan 

1. 1«. R. 6 Mad. 22 

10. ■ Penal Code (Act 

XLV of 1S60), t. 224— Escape from cuatody of 
village officers — Madras Regulation XI of 1816, a. 
S. On a charge under the Penal Code, 8. 224, it 
appeared that the accused had been apprehended 
on a hue and cry being raised as he was running 
away after committing robbery, and that ho was 
handed over to the Village Jlagistrate, anil was by 
bin placed in the charge of tahysries for detention 
till the next morning when he was to bo taken to the 
police station, and that he escaped from the custody 
of the taliyariea. Held, dutingujsbjng Queen v. 
Bojfigan, 1. L. R. 5 2lad. 22, that the accused 
was rightly convicted of the offence charged. 
Qcees-Esipress V Fakira 

I, Ii. R. 17 Mad, 103 

11. Custody while giving secu- 

rity for good behaviour — Penal Code, a. 224. 
The defendant, being dctsinwl in custody for tho 
purpose of giving security for good behaviour, 
escapc<l from that custody Held, that ho had not 
committed an offence under s 224 of tho Penal 
Code Anonvmods , . 7 Mad Ap. 41 

12. . I— — Penal Code, a. 


He was convicted under s. 221 of tho Penal Code. 
On appeal, the conviction was reversed on the 
ground that the custody w as not legal. Held, that 
the conviction was right S 50 of tho Code of 
Oiminal Procedure, which requires a private 
person who arrests a thief in the act to take the 
thief to the nearest police station, is sufficiently 
complied with by sending the offender m custody 
of a servant. Queen-Empress v Potadu 

I. L. R. U Mad. 480 

13. Arrest of person required 

to give eecunty for good behaviour — Escape 
from aueh arreal — Con rictio/i for auch tseape illegal 
— Act XLV of 1860, a 40 — Criminal Proeedure 
Code, aa SS, 110, 117, 118 An order was iwued to 
a pokce officer directing him to arrest K under s. 55 
of the f^mtnal Procedure Code as a jieison of bod 
livelihood. /T, with the ss'istance of three others, 


been committed m connection with bis evasion of 
arrest. Empreaa v. SKaali Chum Xapil, 2, L. R, 
8 Cole. 331, followed. QuEEN-Eiirctss v. Kan- 
bhaia . . . . X Ia E. 7 AH. 67 
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14, Escape while being taken 

before Magistrate — Penal Code, a». 224, 225 — 
Su}}sequent conviction for such escape. -\n escape 
from custody when being taken before a l^Iagiatrate 
for the purpose of being bound over to be of good 
behaviour is not punishable under either s. 224 
or 8. 223 of the Penal Code. Ehpbes? ». Shasti 
Chuen Napit 

I. L. R. 8 Calc. 331 ; 10 G, h. R. 290 


IB. Escape from transportation 

— Pennl Code, ss, 224, 226. To constitute the 
offence of escaping from transportation under s, 
226 of the Penal C'ode, it la essential that the 
convicts should have been actually sent to a penal 
settlement and have returned before his teim of 
transportation had expired or been remitted 
WTiere a prisoner had escaped from custody whilst 
on his way to undergo aenteneo of transportation i — ■ 
Held, that he had committed an offence puniahable 
under s 22t, and not under s. 226, of the Penal 
Code. Queen v Ramasamy . 4 Mad. 162 


16. Apprehension without war- 

rant — Pennl Code, a. 224. Where a person appre. 
bended on a charge of a cognizable offence ewajiee 
from lawful custody, his liability to punishment is 
not afieoted by the ciwumstance that a competent 
Court determmea his oSeiico to be other than 
that with which he has been cbaiged. But if 
charged with a non-cognizable offence, the police 
oCBcer who apprehends him without warrant docs 
not have him in lawful custody, and his escape is 
not punishable under the Penal Code, s 22l. 
Queen t. Ram .Saran Tewap-y 

24 W. R. Cr. 46 


17. — Penal Code {AH 

XLY of IS60), « 224— ifadrns Salt Act (A/odroa 
Act IV of 18S9), sa 4S and 47 — PigU to arrest 
person tritAoul warrant in search for contraband 
sail The Madras Salt Act, 1S30, only authorizes 
searches for contraband salt and arrest of the parties 
concerned in the keeping of such salt to be made by 
officers of the Salt Department without scaich- 
warrant in cases where the delay in obtaining such 
search-warrant will prevent the discovery of such 
contraband salt Held, that, where the circuni- 
Etancea did not justify the officer in believing that 
the delay in obtammg a search-warrant would pre- 
vent the discovery of contiaband salt, he had no 
power to search or arrest persons without such 
warrant, and the escajie by the persons so arrested 
from custody was no offence within the meaning 
of 8 224 of the Penal Code QuEts-EuTOEia r 
KaJI'n . . . I. Ii. R. 19 Mad. 310 


IS. — — Escape from confinement 

negligently suffered by public servant — 
1. scape from confnement inlentionalb/ suffered by 
imllie senant—Penal Code, ss 222, 223— Criminal 
Procedure Code.ss 61,167. While a ease was being 
investigate bv A, a. police officci, underlhe jrovi- 
^ons of Ch. XIV of the Criimnal IVoceduro Code, 
T pasented a petition to the Magistrate bavmg 
junsdiction to try the case, m which ho accused IF 


ESCAPE FROM CUSTODY— confd. 

. . - . - ^ 

thf 

acc 

trau., wuu, iMViug eiaiuuieu i uu oaiu aiiu laaeii 
IT’a statement, made an order on the petition to the 
following effect: “As no police report has been 
made in this matter, and the petitioner only has 
presented this petition, ordered that these papers 
of IT be sent to the District Superintendent of 
Police, and if a report of this matter be made, 
the case may bo sent up according to rule with 
the papers.” In accordance with this order. If 
was taken to the District Superintendent of Police, 
and was sent by that officer to A. Held, that the 
Magistrate's order might be taken to liavo been 
passed under e 167 of the Code, and therefore 
IF was lawfully committed to the custody of the 
police, and A was bound to detain him in such 
custody until released therefrom by due course 
of law ; and that consequently A, having negli- 
gently suffered IF to escape, had been propirly 
convicted iinders 223 of the Penal Code E'tPRFSs 
V. AsoRir Au • . I. D,R. 6 AIL 129 

19. Irregular endorsement of 

warrant — Penal Code (Act XLV of 3860), t. 
224 — Crimiaal Procedure Code, 3898, t. An 
endorsement on a warrant of arrest under s. 7‘) of 
the Criminal Procedure Code should be legularly 
made by name to a certain person in order to author- 
ize him to make the arrest Where an endorse- 
ment was made to the officer of a certain police- 
station without the name of such officer bring given : 
— Held, that the arrest under the warrant was not 
legal so as to make any escape an offence under ^ 
224 of Ibe Penal Code Uueoa Tawiei o Rahman 
Boesu • • • ■ 4 C, "VT. N. 85 


20. - Obstructing public servant 

in his duty — Penul Code, ss 186, 224 Escaping 
from lawful costodv is not obstnictiug a public 
servant in the execution of hi= duty within the 
meaning ofs. 186 of the Penal Code. Req. v. 
PoSHOBlN DHAMBAn PATir, 

2 Bom. 1S4 : 2nd Ed. 128 

21. Right of entry in pursuit of 

prisoner escaped — Entry into lodging-house. 
Court peons may pursue into tiie yard of a lodging, 
house, tho door leading into which is open, a 

S iisoner who has escaped from their custody 
inKHOo V CiivifDF.o Kant CnowoimY 

8 W. R. Cr- 68 

22. —Rescue from lawful custody 

—Penal Code, s. 225 Before a conviction can be 
had under a. 225, Penal Code, it ronst bo pro'^^“ 
that tho peison whom the accused are charged w itb 
l^vmg rescued was in lawful custody 
Queen r. Dequmbeb Ahir . 21 

23. Pen'll Code, s 

225. Where a police officer, duly appointed “iider 
Act Vof 1801, was engaged in the discharge of ins 
duty assuoh police officerat a limewhen an unlaw- 
ful assembly took place, it was he’d that he was 
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comr-efpnt to apprehend any of the tneznbera of 
such unlawful a<!sembly ; and a person who rescued 
the party apprehended was confuted of rescuing 
from lawful custody w ithin the meaninj: of a. 225 of 
the Penal Code. QtTEES v. Assam SnuREEPr 

13W.R.CP.76 

24. Ptnal Code, *, 

225 — Cnnunal ProcfiJure Code, a. 50 — Arrest of ' 
diief — ^<«cu< from custody of firi'vtde person. To 
support a conviction under a. 225 of the Ifulian 
Pen&lCode, it is not necessary that the custody 
from which the offender is rescued should be that 
of a policeman : it is enough that the custody is 
one which is authoriPcd by law. Held, therehsre, 
that rescue from the custody of a private person 
who had arrested a thief in the act of etealingwaa 
an offence QuEES-EMpnEss v Kutti 

I. L. B. 11 Mad, 441 

25. ■ Person unlatc- 

fully arrtsUd by a prirate person and made oter 
to vdlagt-ehovlidar—Rtteut /rem cuslodi; o/tiffoge 
ehoKltdar — Lavful custody — Ptnal Code (Aft 
XLV of ISCO), a. 225 — Crtmin/tl Proeerfure Code 
{Act r of ]S05), a. 5S— Village Chotclidan Amend- 
sncvl Act. lire {Bengal Act J of m2), a 13. S, 
who was alleged to have cominittcd theft, was un* 
lawfully arrested by a private person and made 
oret to the cu'tody of the vilSace-chowhidar 
The theft was not conaitted in \ icw of such private 
person. 8 was rescued from the custody of the 
Tillage>chowkidar by the accuie<l The accused 
were convicted under s 225 of the Penal Code, and 
eenteneed each to two months' rigorous imprison* 
ment i/efd, that a village chow kidar cannot be 
properly regarded ns a polke'Ofhcer within the 
terms of t. £0 of the Code of Criminal Procedure, 
and that 8, therefore, was not in lawful custody at 
the time of his rescue. Conviction and sentence 
set aside Kalai f. Kaltt CnowwiDAR 

I. L. R. 27 Calc. 366 

4 C. •W. IT. 252 

20. Escape where detention ie 

not for an offence— Penal Code (Ael XLV of 
i£60]i «. 22/. An offence was committed in ISGC 
In 1893 a person of the same name as the offender 
was arrested, tried, and acquitted. ItbiJst under 
arrest, the accused cseapeil from custody Iltld, 
that he was not liable to conviction under a 22s 
of tbe Penal Code. An escape from custody when 
ruch detention is not for an offence, is not punish- 
able under that section. Gaeoa CnARAW Si>cn 
r. QcErs-EsirBESS . I. L. R, 21 Calc. 337 

27* Escape from lawAil custody 

—Penol Code (Afl A'Xr 0 / a 22/. Tbcac- 
cused having been legally arrested, was tubsequent- 
ly left unguarded and he escaped. He was then 
re-arrested, and was tried and convictei! under tbe 
Penal Code, a 224. Held, that the conviction was 
richt. Q^EE^•EM^BES3 r. Mctpax 

I. li. R. 18 Uad. 401 
28. - Omission to notify sub- 

stance of TvaiTant — Cnminol Procedure Code 


ESCAPE FROM CUSTODY— conW. 

{Act V of ISOS), s SO^Penal Code (Act XLV of 
lS6ff), a. 225B An arrest by a police-officer with- 
out notifying the substance of tho warrant to tbe 
person against whom the warrant is issued, as 
required by a 80 of tho Criminal Procedure ciide, 
13 not a lawful arrest, and rcsistanco to such an 
arrest U not an offence under s. 225B of tho Penal 
Code. Satisu Chandra Rai v. Jonu Nandan 
S iNon . . . I. L. R. 26 Calc. 748 

3 C, W. N. 741 

But aee Queen-Emfress v. Basant Lall 

I. L. R. 27 Calc. 320 

29, Aid of ehaukidar — Poicer of a 

police- o^cerlodemand aid of a ebauUdar in arrtsUny 
on accused — Code of Criminal Procedure (Act 
r of 1S9S), a. 42 (o ) — Lavful arrest — Lawful 
custody. A police-officer lawfully authorised to 
arrest a person can demand the aid of a chauLidar, 
under a 42 (a) of the Code of Criminal Procedure, 
in preventing the person from escaping by a 
certain path , and the custody of a person so taken 
by the cbaultdar i*, for the time being, lairful 
custody. Manik Pan tv Kznarasi Shidar (1901) 
8 C. W. N. 337 

80. ArrcBtby private person— 

Penal Code {Ad XLV of JSSO), as. 224, 411^ 
Etcope frem lawful tusfwfy — Atliiol ihuf arresltd 
by prttate person whilst ii» possession of etolen 
property— 8. 411 of the Indian Penal Code not 
apjdicable to the thief himself. S. 411 of the Indian 
Penal Code does not apply to tho person who is 
the actual thief Where, therefore, a person 
whose bullock had been stolen m liis absence 
traced it to tbe house o! tho thief, and there and 
then arrested him, and made him over to a 
chavLidar, ftom whoso custody ho escaped, it was 
held, that this was not an escape from lawful 
custody, witbm tbe meaning of a 224 of the Code. 
Semble That, if the owner of the bullock had him- 
self been entitled to make the arrest, the subse- 
quent custody of the prisoner by the e^aulidur 
would have been a lawful custody Queen-Empress 
V Potadu, I L R. 11 JIad. 4S0, referred to. Kino- 
Esipebor V Joubi (1901) . I. D. R. 23 All. 266 

3L "OffencB” — Arrest — Coyniealle 

offence — Escape from lawful custody— " For any 
such offence,'’ meoniny of — Code of Criminal Pro. 
ecdure {Act F of 1S9S), a 51 — Penal Code {Act 
XLV of ISSO), ss 144 and 221 The words, in 
a 221 of the Pena] Code, “ for any such offence " 
mean for any offence with which a person is 
chaiged or for w hich he bas been convicted. So 


accused person is no less gudly than a Convicted 
pereoD, if he escapes from lawful custody. In tho 
pre»nt ca«e the petitioners were arrested by the 
police under the authority of a. 51 of the Code of 
Criminal Procedure. That arrest was perfectly 



( 3666 ) 


( 3665 > DIGEST OP CASES. 


'ESCAPE PEOM CITSTODY— concfi. 

lawful, and the subsequent detention was in 
lawful custody. Ganga Charan Singh v. Quren> 
Empress, I. L R. 21 Calc. S37, distJosuishei 
Deo Sahay Lall v. Queen-Ejipbess (1^0). 

1. L. B. 28 Calc. 263 ; 8.e. 5 C. 'W. K. 289 

"ESCHEAT. 


See Co-SHAREES — Enjoyjient or Joikt 
Pkoperty — Ebection op Bitildivqs 
I. L. B. 12 Mad. 287 
See Grant — Construction op Grants 

I. It. B. 1 Gale. 301 
See iLtEniTiMACT . 11 B. H B. 144 
See Inahdar . 1. L. B. 28 Bom. 276 
See Letters op Administration. 

10 O. W, N. 1085 
See Malabar Law— Mortgage 

I. L. B. 10 Mad. 189 

SceBcGuiATiON V OF 1790, s 7 

I. L. B. 29 AIL 277 

1. Onus probanda— Jtie tettn. 

In a suit by the Crown claiming lands as an escheat, 
which are admittedly in the possession ot the 
parties claiming as heirs, the onus is on the Crown 
to show that the last proprietor died without heirs. 
It IS open to the defendant m such a suit to set up 
any jits to bar the claim of the Crown Goti' 
DEASi Lall Roy v Government op Bfhoal 

1 B. L. R, p. 0. 44 i 10 W. R. P. C. 81 

8C m High Court. Government v Grbe- 
DHAREE Lall Roy . , . 4 W. B. 13 

2. Territorial law of India. 

The illegitimate son of an Fnglishman by a Maho- 
medan woman died intestate without fairtul issue. 


English law. Secretary of State r Adhinis. 
TEATOR General op Bengal 1 B D R. O. C, 87 

3. Cause of action — Possessiem — 

Title The period durmg which the GoTemmemt 
may sue on total failure of natural heirs dates from 
the time when the failure of heirs or reversioners be- 


^ —Brahmin dying without heirs 

— EigW of Crown On the death of a Brahmin 
(whether sacerdotal or not) without heirs, the Sove- 
I reign power m British India is entitled to tafce his 
estate Uy escheat, subject, however, to the trusts 
affecting the estate. Cot- 
h^AINA^A^ SiASUEIPATA’M V CaVALT VESCATA 

2 w. B. P C. 69 : 8 Moo I, A. BOO 


ES CHEAT — contd. 


6- Sale by propraetors free of 

revenue — Death of holder withoul heirs. The 
proprietors of a inehal held free of revenue trana- 
ferred by sale all their rights and interests in a 
garden situated within the area of the mehal. 
When revenue was imposed on the mehal, no inter* 
ferenco with the rights of the holder of the garden 
took place Revenue engagements were not taken 
from him. and he remained, as before, a proprietor, 
although not a proprietor who engaged for the re- 
venue of the mehal. Held, that the garden 
did not escheat to the zammtlars of the mehal on 
the death of the holder without heirs. Chiraghan 
V. Harbans . . . . 7 N. W. 213 


6. Pailure of male heirs — .4c- 

qnietenee — Watverof right — Su'eession of females. 
A suit by the Government for the possession of the 
poUiam of Erasca Naikoor in Madras as an escheat 
for want ot male heirs dismissed, the Government 
having acquiesced in the right of female succession 
to the polliam, and possession having been held for 
a period of eighteen years after the alleged escheat. 
Collector op Madura v. Vebracamoo Umsial 

0 Moo. I A. 446 


7. . 


- Qwgre • 


... ^ . As to 

whether natural relationship to an adopted son 
would be efficacious to intercept an escheat to 
the Crown. Muthayya Bajagofala Thbvab v, 
Minaeshi Scndara Naohiae (1001) 

I. li. B 25 Mad. 894 


ESTATES-LAITD ACT (MAD 1 OP 1008). 

6 188 Cud Courts haw jurisdiction 

fa hear asd Jeter/mne suits tnilituled before 
Act came siito force. S. 189 of the Madras 
Estates iMnd Act docs not take away from 
Civil Courts the jurisdiction to hear and determine 
suits which were taken cognizance of by them 
before the Act come into operation. The section 
merely bars cognirance of suits and sajs nothing 
pending suits Sadastva Filial v Kallappa 
llvdcUiar, 1. L R 24 Mad 39, referred to. Veda- 
vilU Nara^iak v Mavgamma, /. L R. 27 Mod 538, 
refem'd to. Susbarava Mudallar v Rakki 
(19(18) .... I. L. B. 32 Mad. 140 

ESTATES PARTITION ACT (BENG. 

VlII OP 1876). 

See Partition 
See Partition Acts 


B. 31. 

See Jurisdiction of Civil Court 
Rfvenub Courts — P immoN 

I.D. B. 15 Calc. 198 

— 8B. U2, lie. 

3re Penal Code, s 186 - , -oo 

I. If. B.22 Calc. 286 

s. 116— Order excluding lands from 

irttfion — Sint to direct paTtition of lands ex- 
uded — Limitation Act t,XV of 1877), Sch. 
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ESTATES PARTITION ACT (BENG. 
VIII Oi; 1878)— conc/d. 

B. 1X6 — concld. 


Art, 14. Under s. 110 of tho Eatfttes Partition Act 
(Bengal Act VIII of 187G) the Collector can only 
adopt one of t« o courses, if any objection is raised 
before him that a particular plot of land does not 
appertain to tho estate under partition^ namcly» 
either to etnke off tho partition or procewi with the 
partition, treating the disputed land as part of the 
estate. \Vhcro in proceedings wider the Estates 
Partition Act (Bengal Act VIll of 1876), certain 
persons objected that certain lands did not ap* 
pertain to tho estate under jiartition and the Col- 
lector passed an order excluding the disputed 
lands from partition. Ildd, that the order of the 
Collector sras not euch an order as ho could pass 
under s. IIG of the Act and uas consequently a 
nullity, and that Art. 14 of Sch. II of the Limitation 
Act did not apply to it. Bejwj C/ianti Mahalab 
Bahadur v. Kruta Jfo&ini Daf\, 1, L. li. 2I Cale. 
226: Shita)t Yta)iCka\ean v. Tht Cdleetor of 
Eatnojin, /. L It 11 Bom. 429; A'ngu x Talu, 
1. L. B 15 Bom. 424 : A’arenira Lai Khan v. Jogt 
Bari, I. L. B. 32 Cah. 107, followed Parhitt 
Nath Dull T. Baftnohun Dull, 1. L. B 29 Cale. 
369, distuig:uished. AuMnnniy v Iscun Cduk- 
Du. Dsiy (190G) . . I. L. B, 83 Calc. 898 


sa. lie, 149, 160. 

5eeLj5iiTATioN Act, 1877, Sen. II. A*t H. 

I. L. R. 29 Caic 867 
I. L. R. 24 Calc. 149 

B. 123, 


See Sale for Arrears or Revenoe — 
Ikccmbraicces— Act XI of 1859 

I. Ij. R. 24 Calc. 887 

ESTATES-TAIIi. 


See Hisnp Lam— Will— Cosstrcction 
OF Wnl*— PEBPEtriTlES, 'Ikosts, etc. 

4 B. L. R. O. C. 103 
9 B. L. R. 377 
See Hisnr Law — W iu.— Co.ssTKccnoN 
OF \\'nxs — P ei.petcities. Tkosts, 

Bequests to a Cia«s, A^D Remote- 
KFss . 1. L. R. 7 Calc. 269 

1. D. R. 11 Calc. 684 
I,. R. 12 I. A. 103 
I. L. R. 16 Cale. 383 
L. R.10LA.29 


ESTOPPEL. CoL 

1. Statemzsts Ajcp Pleadixcs. . 3069 

2. Dexial OF Title . . . 3678 

3. Estoftel by Deeds and otdzb 

Doccmekts .... 3682 

4 . Estoppel BY JoPCMEXT . . 3C93 

5. Estoppel by Cosdcct . . 3701 


ACQUIESCrXCE. 

Set Agbeeme>t . L L. R, 29 Calc. 306 


ESTOPPEL— eonfd. 

See Appeal . I. L. R. 30 AIL 48- 
See Banker and Cdstomer. 

I. li R. 26 Bom. 490 
See Benasii . . 8 C. W. N. 620 

See Bekoal Tenancy Act, s. 110. 

13 C. W. N. 135, 661 
See BiuoDARt and NARw.\DAni Act. 

I. L. R. 28 Bom. 880 
See Civil Procedure Code, 1882, s 13. 

I. L. R. 29 All. 619 
See Civn. Procedure Code, 1882, s 244 
(c) . . I. L R, 28 All. 681 

11 C.W.N. 145 
See Civil Procedure Code, 1882, ss. 
278, 282, 287 . I. L R. 33 Bom. 311 
CuTL Procedure Code, s 287 

I. L. R. 27 AIL 684 
See Company — Trakspeb op Shares, and 
Rioiits op Transferees. 

I. L. R, 26 Bom. 64 
See Compromise — Construction , etc , op 
Deeds of Cosipromise 

7 C. W. N. 168 

See Contract . . 8 0. W, N. 604 

See Contract Act, 1872, s. 11 

I. L. R. 81 Aa 21 
Decree , I. L. B. 81 Calc. 822 
I. L. R. 85 Calo. 877 
See Ejectment, suit for, 

I. L. R. 20 Calc. 671 
I. L. R, 83 Calo. 916 
See Hindu Law — Debts. 

8 C. W. N. 672 

Evidekce Act (1 OF 1872), 63 115, 116 

I. L. R SO All. 649 
I.L. R. 31 Mod. 461 
See Judgment in rem 
See Laches . . 14 B. L. R. 886 

See Landlord and Tenant. 

I. L. R. 20 Bom. 680 
See Landlord and Tenant — 

Foepeituee — Denial op Title ; 

6 C. vr. N. 676 

7 C. W. N. 608 

Katube of Tenancy ; 

L L. R.27 Bom. 615 

Transpes by Tenant ; 

6 C. W. N. 018 
See Landlord and Tenant — Bcildinos 
ox LAND, IllGirr to EEMOra AND 
Compensation for Improstments on 
Land . . L L. R. 17 Bom, 738 

I. L. R. 18 Bom. 66 
L L. R. 16 Aa 328 
L L. R. 31 Aa 276 
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3JSTOPPBL-tfo»/5. 

See Lasd-bevbsitb. 

r. I,. E. se Bom. 271 

SeeLiMtTATiQ-s Act, 1877, e, 19. 

I. L. E. 28 All. 315 
See MoBTaioE . 8 C. W. IT, 366 

13 C. W, If. 345 
See Korts-Western Prqvjncbs Ebmt 
A ct, s. 93 . I. Ij. B. 27 AH. 660 

See OcccjiSGY Holcwg. 

L I.. E. 34 Cftlc. 100 
See Ocrna IiAVD Revewpb Act, s II. 

I, L. E. 31 AIL 78 
See Parties . I. li. ’lL 27 AIL 23 
See Parties to Smi 

1. 1.. E. 28 AIL 410 
See PARTireasHiR . 10 C. "W. N. 313 

See Practice , I. IL E. 29 Bom. 133 
See Pb&em:?tiqk . I. !< E. 27 AH. 644 
See PsoRATa . I. Ij. E. 33 Calc. 110 
SeePciKi.SAiE . ll 0. "W. M*. 765 
See Registiutiok Act fill oe 1377). s. 17. 

I. Jt. E. 28 All. 315 
See PES Jcdtcata— .E sroEFSi. by Jcoo. 

MByi. 

See Sale , . 13 C. 'W. K. 750 

See 8 al3 in Execciton of Beckbe. 

I.D R. 29 AIL 612 

— by AasenC of r87er?lon©r to 

alienation by TrtdovF. 

SfeHiNPOl/AW . I. !». E. 36 Calc, 780 

. — by conduct. 

See Co>n>ANY— -T ransfeb o> Soares, 
AsD Rights of Tkanspeepes. 

r. L. R. 28 Mad. 78 
See Execptton of Deceee—TJorb of 
EecootiQs — Instalments. 

1. 1.. R. 24 AIL 85 

See Lano-bEvesuB. 

I. Xj. R. 25 Bom. 7l4, 752 

by misrepresentation. 

See Lease — Constsoction 

I. Xi. R. 30 Calc. 883 

— — of minor by act of guardian. 

See liANp Acquisition Act, s. 19 

r, Ii. B. 17 Bom. 299 


I STATEJlENXs and PLEADINGS. 

1, Proof of estoppeL Estoppels 

tQuat be made out clearly TvniEbiE p Poobno- 
cainfOEB QANoooLr , . . 8 W.M. 235 

^ fitateiaeat in former siat — 

.^efcrppel m j'O's—Pieaimje— Decision on plead'. 


SSTOFPEL-sm'd. 

1. STATEaiENTS AND PLEADINGS— contf. 

ings An estoppel tn pats need not be pleaded ia 
order to mate ii obligatory. TVitb the Indian 
system of pleading, a party’s statement ia » judicial 
tirocecding cannot be excluded like allegations m 
> - -n 


bodied therein as must bare been louna altumative. 
ly to warrant the judgment of the Court upon the 
issues ioined. They arc then conclusire between 
Hie same parties, not because they are the statements 
of those parties, but because, for all purposes of 
preoent and prospectire litigation, they must be 
taken *^05 truth A brought a pauper suit, and 
siictuaUy denied possession of certain property. 
S potitioned to dispauper A, alleging that A was 
poK«saed of such property. The Court decided 
that A was w possession, and rej’ected her prayer 
to die aflowed to sue as a pauper Held, ia a subse- 
Queut suit by A’e representative against B’a rfr- 
presentatwe for the property, that, even if ^I’s 
ftUeiiattoB, found to be false, could be treated as 
• •> . . — ...la 


3. - — Adtntseton. A 

plamUS’a statement in a former suit held nut to bind, 
him coDcIusiTeJy It should bo taken as an admis- 
sion. JucuTssntmBnirwAREBv DiNDyALCnAi- 
TXRiEB .... IW. B. 310 

BissESsinsEE Dsbee r Jaskke Doss 

I'w.R. lea 

Kbakiouonre Debu V Komodinee Debta 

’’ 25 vr. K. 60 

A Dfiftiolo/ genuine- 

ness of niorCgage — Subseiixenl sutl la redeem 
F sued to eject X from textain land, alleging that X, 
having entered under a lease, held as a trespasser. 
K pleaded that he held as mortgagee It was foand 
that X obtained pos'iession under a mortgage deed 
for Rl.OOO, uhich had not been registered, and 
that he held also a second mortgage for R50, 
anditwua held on second appeal that K was entitled 
to dafetvl hla possession by virtue of the mortgage 
for BSO, end m V had not ofiered to redeem 
the chMge, but had sued on false averinents, the 
Suit was dismissed. F then sued X to recover 
the land on payment of R50. Ia hi^ plamt 
V auted that, though the mortgage-deeil lor 
RSO u-as fabricated, the High Coart had decided 
that ho was bound to pay- B60 before tecoveriag 
on appeal 

uld 



( 3C71 ) 


DIGEST OF CASES. 


( 3072 ) 


USTOPPEL— 


ESTOPPEIf-ciwt^i. 


1. STATEMENTS AND PLEADINGS— eon«i. 
not sue for redemption. Iltld, that V was entitled 
to redeem. VABATnAYVASOAR v Krisdsasami 

I. L. E. 10 Mad. 102 


5 , Adm>s3to» not 

cmounUng to estoppel — Statement in *uit for en- 
hancemenl as to certain person hem? tenant. 
A patnidar obtained decrees for enhancement of 
rent on kabuliats signed by a u idow for her minor 
son, by which she agreed to nay it. //eW, white 
findmg that the minor was Iiaolo for the enhanced 
rent, that the patnidar was not precluded by the 
fact that he had, after the son had atiamed full 
age, sued the mother as tenant, stating that she, 
and not the son, was tenant Watsox & Co. r. 
Shaji Lall MrtTER . . I. D R 16 Calc. 8 

D. R. 14 I, A. 178 


0. Plea In former suit — Contrary 

defences Held, that the defendants, baring in a 
prerions suit set up the defence that K was disquali* 
£ed by insanity and taken the decision of the Court 
on that ground, were estopped now from setting up 
the defence that he was not so disqualified, and that 
he was entitled to succeed BnuBnooKoji lat, 
Awasiee V ItAnASEO Dobev 

16 B. L. R. 146 note : 17 W. R. 422 


7. — The plaiotifT sued 

* ' * • * ’ ■ kabu* 

It was 

epu. 


being in issue in the foimer suit OouaVatq Roy 
C nownimY v nAonooYATn MirrEB 

Marsh. 43 : W. R. T. B. 10 ” 1 Hay 76 

JooovT Misses t Baboo Lal 

6 W. R. Cr. 60 

8. Admisslonhy party in other 

cases — Cose tetueen different portiM An admis- 
sion made by a party in other cases may be taken as 
eiidence agsmst him, but cannot operate against 
him as an estoppel m a case in w hieh bis opponents 
arc persons to uhom the admission was not made, 
and Atbo are not proved to have ever beard of it, or to 
have been misled by it, or to have acted in reliance 
upon it. CneSDERKAKT CnrCKEBBCTTY t PcABEK 
lIoniTK Drrr ... B W. B. 209 

9. Statement informer suit — 

.Assertion as to nature of tenure of larid UeJd, that 
the plamtdPa assertion in a former suit claiming as 
“ malikana *’ the land now m dispute, even if the 
identity of the land now claimed inth the land then 
in suit be established (nhich had not been done), 
does not absolutely preclude bun from asaerting 
" mourasi " right to the same land and the Court 
from adjudging bU true right Rak Sabai Misszb 
». Bisbaj Suren ... 1 Agra Bw. 19 

10. Denial of pctiah. 

A raiyat is estopped from pleading, in a tuit fora 


1. STATEMENTS AND PLEADINGS— con/d. 
kabuliat and for determination of the rate at wliieb 
such kabuliat is to bo delivered, a pottah which he 
denied in a former suit for rent. Matiomed IIos- 
8EIX V. Peeroo Mullick 

■W. R. 1884, Act X, 116 



:■ c, . • ■ . 

Admission — ife- 


made a decree not founded upon it Ibo p!aiQti08 
thereupon sued for the sum the receipt of which 
they bad so admitted. Held, that such admission 
was evidence against them. BiicoMiTTtT Nabaiv 
J na V Loli. Joa . . Marsh. 48 1 1 Hay 114 

LoixJiuv. BnroMtniT Narain Jua 

llQd. Jur. O. S.104 

13. ■ — — Oontradtetorji 

statements. Held, that the former statement of the 
plaintid, which was at variance with the one now 
made, was not an estoppel, hut the Court ought to 
have determined which of the two statements was 
correct. Joy Narain v Torab 0H 3 Agra 218 

14. — — Pleading — In~ 

consistent claims Where a plaintiff deliberately 
claimed lands as rent-free, he was not allowed, merely 
on the ground of the proprietor admitting the lands 
to be leased to plaintiff's vendors, or even of the 
defendant making a somewhat similar admission, to 
benefit by such admissions and vary his claim. 
Nioiu CuownnRY v. Bukos Lall Tacoor 

e W. R. 289 

15. — Admission. Bo- 

canse the decree in a former suit against the present 
plaintiff and the alleged holders of a separate half 
share awarded to another co-sharer who was the 
plaintiff in that case, owing to a mistake of that 
plaintiff supported by the admission of the present 
plaintiff less than ho was legally entitl'd to, the 
mistake need not be perpetuated, nor will bis former 
admission estop the plaintiff in a subsequent suit. 
Rau Subobzx SreoB r. Kasitec Roy 

6 TV. R. 178 

18* Surtry ouard 

made teiLKemi authority. In a suit for certain 
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ESTOPPEL— conW. ESTOPPEI^onfi. 

1. STATEMENTS AND PLEADING?^conW. 1. STATEMENTS AND PLEADINGS— confef. 


immoveable property it was held that the plaintiils 
weie not bound by an Act IV award against a pe/- 
Bon in whose riamc the jiroperty had been purchased 
by the father of the plaintiffs, but who had not either 
title or interest in the proiicrty, and did not conduct 
the Act IV proceeding with any authoiity from the 
plaintifls HeUy +00, that plaintiffs were not es- 
topped by statements made by them as parties in 
another suit, which did not affect their statns — nor 
by their failure to set foitli their title in a former snit 
brought against them foi mesne profits of the land 
m dispute. Mohenora Nath SiPixrcit r. BAirrrAi. 
Doss SiBCAn ... .10 "W. B. 344 

17. Ftfuhng aqatruA 

viil&mtnl. The allegation of a iilaintifl in a former 


f . , • . .. • 

CHTfKDER DLV l KlSSEM M0HU» CiUAUA 

0 W. B. 08 

18. Plaintiffs 6ued for 

their share in the property of their family llie 
Judge rejected their claim, mainly on the ground 
that, when parties m a foimer suit respecting the 
same property, they had pleaded dmsiou, ana the 
Court found that the family was undivided Held, 
that the Judge was wrong in attnbutmg to the 
plaintiff the plea ofdmxion in the former suit, and, 
even if such plea had been raised, the judgment in 
that suit, pronouncing the status of the family to be 
that of non-disision, was oonolu&ire on that subject, 
and that it was open to the plaintiffs to eue for en- 
forcement of their rights to effect a division. 
SA>OOOVi;EIt V KOLLATnOOR^YEN 

1 Ind. Jur. O. S. U6 
Watson V PokhtoDoss Pato MohinxeDos- 
SEE V PoKHTJS Doss Pal . . 4 W. B. 2 

10, Disdatmer of 

defendant The plaiutiS sued for a quantity of land 
winch was family property m the possessKm of his 
brother, the defendant The defendant m a former 
suit declared that the land sued for was not family 
property, but belonged to his sister, and m this suit 
he claimed the pioperty under her will The lower 
Court found that the property w as family property, 
but that tho plaintiff was entitled to a decree for the 

an 

the 

' nte 

the 

plaintiff was only entitled to a deerve fora moiety 
of tlio projK rty Vella YN Chetty r. Aitan 
aiioi Tnuxt>^\ AMTJRTY Chetty . 4 ad. 374 

. ^9* raise statement in plaint. 

A pUintiff IS not estopped by an evidently fake 
^tement in hia plaint as to possession, but the 
Court may look behind the statement and determme 


upon its truth or otherwise and afErm or disallow 
it, is may seem right and proper. Cuoonee T.att. 
w. Kebamto Ali . . W. E. 1804, 282 

21. ' Erroneous admission in 

petition. A party IS not bound by an erroneous 
admission m a petition. Kristo Prea Dossee t' 
PTODo LocHtis Mytee . . 0 "W. R. 283 

22. Statement of dispossession 

in petition — Suit subsequently brought alltgxng 
fostesston A statement of dispossession made in a 
petition preferred under s 260 of Act VIII of J 859 
by a person claiming Lmd sold m execution of a 
decree, and ordered to be put m possession of the 
auction-purchaser, cannot operate aa an estoppel in 
a suit subsequently brought by the claimant to 
“ establish her right ” on the allegation of her being 
lo possession of the bind in question. Khaitum 
Jan t. Rutton Lal . . 8 "W. R, 95 

23. Statement by stranger to 

suit — Transfer of interest of jvdsmtnUdeblor 
— LxtibiUt’j \Vhere a person filed a petition in a suit 
stating that all the interests of the judgment-debtor 
had b^n transferred to bun, and for several years 


so deal vrith a judgment-debtor as to acquire an la* 
terest in the suit which will enable him to oppose 
and prevent the execution of the decree, without 
rendering himself liable to be put upon the record 
an a nidirment debtor. Lalla PodROHrr Laii v. 
SiBEERHH . . . • • TW. E. 388 

24, Contradictory statements — 

Admission In proceedings under Act XXVII of 


25. Admission of father as to 

ancestral property^ — flow far binding on sons. 
In the ca-se of ancestral property the admi'Sion of 
a father may be used as evidence against bis sons, 
but is not conclusive, and does not stop the sons 
from contendins that such admit-sion was colluwvo 
Of erroneous Nowbut Bam v. 

J 2 Agra 146 


26. Plea m former suit— Denial 

t«U Hdd, that theplamtifls were not estopped 
a Slut under a will for a legacy by the denial 



( 3075 ) 


DIQESI OF CASES. 


( 3076 ) 


IISTOPPEI*-confcr. 

1. STATE31ENTS AND PLEADINGS— fon«. 
of the will by the persons through whom th^ 
claimed. Naka Nakain Rao f. Rama Nomi 

2 Agra 171 

27. I — Erroneous pleas— 

conlradiclory eitdenct. la u nuit for land the 
defendant plcadtd that the land was h>3 Ancestral 
estate. He subsequently tendered evidence, then 


28. ■ — Admission by reversioner 

— ^uit ly forty to prtnnt fole of properly tn tritfft 
he has an tntereaL Held, that a party was nut 
estopped Ircm bringing a suit t'o bar sale ol a pro- 
perty m whith he had a reversionary right hy the 
fact that he had admitted on previous occssiols that 
he had no present right in the property. So»J 
Bakeb r. pAiAO Pati'k 

I 37. W. Part n, 6 ; Ed. 1873, 65 

29. Admission of predecessor 

in title— «n properly^Deeree When the 


18) notwithstanding a decree under which the 
property was sold as the property of the admitting 
person and another co^debtor. Repiv BeiunEE 
SscAR r. NtLMOM SiEQit Deo . 26W. 11.125 

30. -Admission of having trans- 

ferred rights— /m/ufe cf Irane/eree lo prote it. 


merely tocausc f^had failetl to prove his title against 
C. Umo rEcsiiAO Roy CnownnaY t Raw Cnc"' 
DZB Badoo .... 7 W. R. 360 

31. Admission In former suit— 

Effeci belireen different parlio To a suit brought by 
certain mortgagtes again*t the insradsrs to enforce 


gagees. '1 he present umuiilar, son.and successor of 
the grantor of 1SC3, now sued claiming that he had 
determinetl the tenancy by a notice to quit. JJelJ, 
that the above did not operate as anv estoppel as 
between the plaintiff and the inamdarti, the zamin* 
darnotbaTingl'ecn a party to the suit, but was 
only an admission, and not conclusire. llABA&Aja 
Of VuiA>'AGB.UI r. SCBYAKAB-tYAWA 

E li. R. 9 Hsd. 307 


ESTOPPEL— confif. 

1. 6TATEJ1ENTS AND PLEADINGS— cowfd. 

t ■ ■ t 


quential relief, and therefore properly stamped, 
could be permitted to say in appeal that the house 
was the subject. matter of the auit within the mean* 
ingof a. 16 of the Bombay Courts Act, NIV of 18C9. 
hlonCBAMI JaICHAKD C. bADABDAl PESTANJI . 

11 Bom. 186 

38. Diverse contentions in 

pleading — Account — Limitation. A defendant 
having by his written statement pleaded that, if a 
general partnership account were taken, he would 
be found not to be indebted to the plainti^ in 
respect of contribution claimed, cannot also plead 
the Limitation Act as a bar to the taking of such 
account. Dayai. Jaibaj t*. KsatavLiora 

12 Bom. 97 

34. It IS not open to 


r. L. R. 6 Calc f A 
6 C. L. R. 375 

35. Pales admission of ance - 

tor. A false admission made by a scristhadar to 
avoid losing his appointment does not estop bia heirs 
from afterwards setting up the truth Makomco 
l\AYCZt SCGEZnoOMSSA . 0 W. R. 38 

36. Praudulont statement — Ad~ 

•ntsaion \^hen, in answer to a suit, two parties 
combined to mskea statement to defeat a third 
party, It is competent to either of those parties, when 
they are opposed to each other m a suit, to oay that 
theeombiora statement was false, and intended aa 
a frand against the third party. The ailmission in 
the former snjt is not to l« rrgarde<l as an estoppel, 
against either of the two parties ui a subsequent suit, 
but the Court is competent to enquire into the 
character of the transaction and to declare it void 
if It IS satisfied that the transaction is not a bond 
j&feone. Ram SAsra SisoH v. PEAjr Piahbe. 

1W.B.166 
G A 
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ESTOPPEL— conti. 

1. STATEMENTS AND PLEADINGS— coBli 


ESTOPPEL — contd. 

I. STATEMENTS AND PLEADINGS— conW. 


Immoveable property it was held that the plaintiffs 
were not bound by an Act IV award against % pei* 
Bon in whose name the property had been purchased 
by the father of the plaintiffs, but who hadnot either 
title or interest in the property, and did not conduct 
the Act IV proceeding with auy authoiity from the 
plaintiffs H(U, ‘oo, that plaintiffs were not es- 
topped b_v statements made by them aa parties m 
another suit, winch did not affect their status— nor 


17. f'tndmg 

ttaienitnl. The allegation of a plaintiff in a lonner 
suit, which was lefened to arbitration, having been 
ovenuled by the arbitrators, and another state of 
thincs foundby them to exist, heis not e«topi»ed by 
bis lormer allegation from bringing a further suit 
founded on the £ndmg of the arbitratofs Bau 
ClIUNDER DiY l KlSSZN MOHUil SlUK4 

6 W. R. 68 

18, Plaintiffs sued for 

their share m the property of their family. ITie 
Judge rejected their claim, mainly on the ground 
that, when paitica m a foimer suit lespecting the 
same pioperty, they had pleaded divinou, and the 
Court found tliat the family was undivided Htld, 
that the Judge was wrong in attributing to the 
plaintiff the plea of divi-iion in the former suit, and, 
even if such plea had been raised, the judgment m 


1 Ind. Jur. O. S. 118 

Watsos V. PoKHim Doss Paui.. Mohikee Dos- 
SEE V, POKHUR Doss Pal . . A’W.R.S 

18. Disdatmer of 

dtfendanl. Tlie plaintiff sued for a quantity of land 
which was family property in the possession of his 
brother, the defendant. The defendant m a former 
suit declared that the land sued for was not family 
property, but belonged to fais sister, and in this suit 
he claimed the pioperty under her will The lower 
Court found that the property was family property, 
but that the plamtiS was entitled to a decree for the 
w hole property on the ground that the disclaimer of 
the defendant in the former suit amounted to an 
estoppel and forfeiture of his share. Beld, that tho 
effect of the defendant’s conduct did not operate 
either as an estoppel oi a forfeiture, and that the 
plaintiff v,as only entitled to a decree for a moiety 
of tlie property. Vellayk Ciietty v. Aiyaw 
oiiot TuDhOAV A^Il^lTY CiCETTT . 4 Msd. 37d 

. ^9* ~77i Ealse statement in. plaint. 

A plaintiff IS Hot estopped by an evidently false 
fitment m hi9 plaint as to possession, but the 
Court may look behind the statement and detemime 


upon its truth or otherwise and affirm or disallow 
it, as may seem light and proper. Ciioo'jee Lall 
V. KeeamdtAli . . W. B. 1864, 282 

2L ■ Erroneous admission in 

petition. Apartyisnot bound byaii erroneous 
admission ma petition. Kbisto Pre\ Dos=;ee v. 
pnoDO LocHujf Mitee . . 6 "W. B, 288 

23. Statement of dispossession 

in petition — Su.it auhsequentli/ hronght ulleging 
fosteatton A statement of dispossession made m a 
petition piefened under s 269 of Act VIII of 1859 
by a person claiming land sold in execution of a 
decree, and ordered to be jmt in possession of the 
auction-purchaser, cannot operate as an estoppel in 
a suit subsequently brought by tho claimant to 
“ establish her right ” on the allegation of her bemg 
in possession of the hnd in question. KnANtrur 
Jan t Rbttoh Lal . . 8 "W. B. 95 

23. Statement by stranger to 

suit — Tramftr of \ntere*t of fudgmeni-deltor 
— LtubiUly. Where a person filed a petition in a suit 
stating that all the interests of the judgment-debtor 
bad been transfeired to him, and for boveral years 
.• '*■ -- ’ ''»• ‘i-- r"“* r* 


. I 

, • • • » 4 , 1 an in- 

. I 1 0 oppose 

. ■ ■ wrffiout 

rcnoering mm^scii uubio lo oi. i-ie record 

as a judgment-debtor Lalla Poobohit Laix v. 

SABEinuN 7-W.B.368 

24. Contradictory statements — 

Admtsaion. In proceedings under Act XXVII of 


ed under the husband s will ine plamtiit aiiei- 
wards sued as her husband’s widow, without an 
adopted son, to call in question the will set up by 


25, Admission of father as to 

ancestral property— ifow far Sinrfiny on f’na- 
In the ca'ie of ancestral pioperty the adiai-sion o 
a father may be used as evidence against his sons, 
but IS not conclusive, and does not stop the sons 
from contendinc that such admission was coUum o 
oreiroucouB- Nowbut *'• 146 


26. Plea in former BMit—Bemal 

f mdi field, that the plamtifla were not estopped 
S .rait mdet . .-.IHor a kg*"? >■? 



( 3C75 ) 


DIGEST OF CASES. 


( 3676 ) 


ZSTOPPEO— confif. 

1. STATE5IENTS AND PLEADINGS— confi 

of the will by tho jx-rsons through «liom they 
claim^. Naka Nakaim Kao v. Rama Kbk» 

a Agra m 

27. Erroneous pleas — Siil*e7»en» 

conlradiclory enJence. In a nuit for land the 
defendant pleaded that tho land «as liia anccatral 
estate. He enhsequcntly tendered CTidcnce, then 
first obtained, to show that the land had in 1814 been 
mortgaged to, and m 1831 bought by, his father. 
Bcld, that thecvidenccwaartccuableiiotwithsland. 
ing the erroneous plea. Rakoasvami AYr4^o^R i. 
Kej'Tna AYyA^oAIl ... 1 M&d. 72 

28. Admission by revetsiouor 

— Suit ly party to prttenl eale of property in ir/iifA 
he has an tnteresl. litW, that a party was not 
estopped fretn bringing a suit tb bar sale of a pro- 
perty in whuh he had a rerersionaij nght by the 
fact that he had admitted on previous occasioca that 
he had no present right m the property. So^J 
pARESt- PaIAO PsTt'K 

I N. W. Fart 11, 6 : Ed. 1873, 05 

29. — — Admission of predecessor 

in title — Inieresl tn j!Top<r(y — Deere* When the 
admission of bis predecessor in title is act up against 
a party, it is open to him to show that the person 
whoso admission is alleged to hind him had at the 
time BO interest m the property (Evidence Act, a. 
18) sotnithstanding a decree under which the 
property nas sold as the property of the admiUiog 
person and another co-debtor. Cepik Bedarce 
catcAR V. NiutOKi SiKon Deo . 25 W. 2t. 125 

30. — — Admission of hawing trans. 

ferrod rights— cf Iransferee to j>rot« tt. 


merclj bocausc it had failed to prove bis title against 
C. Heno Pebsiiad Roy Chowmbx t Kast fncK 
PER Baboo . , , . 7 W. R. S0O 

31* — Admission in former suit — 

EffeethetieeenaifferenI parlies To a suit brought by 


beta ecn the plaintiH «nd the inamdars, the 'xaibid. 
daroothavingbeen a party to the aiHf, but was 
only an admission, and not conelusiv e. biaSARAjA 
0» VlXtAKAQRAM f. SfBYAKARAYAVA 

L E. E. 9 hlad. SO? 


ESTOPPEL— conld 

J. STATE31ENTS AND PLEADINGS— confrf. 


32, — - IHfferenco between conten- 


MoTicnaRP Jaiciukd tv baPABnAi Pestakji , 

U Pom. 180 

33 Diverse contentions in 

pleading — AeeovnI — Lmilahon. A defendant 
having by his written statement pleaded that, if a 
general partnership account were taken, ho would 
be fonnd not to be indebted to tho plaintiff in 
respect of contribution claimed, cannot also plead 
the Limitation Act as a bar to the taking of such 
account Dayax, JjIiraJ v. Ksatav Laura 

12 Bom. 97 

84. It IS not open to 

a defendant to change the whole nature of bis de' 
fence at the last moment, and to set up m a Court 
of appeal a plea which he has directly and fraud, 
ulentfy repudiated m the Court below*. In an eject* 


be true, aeea, tuav luu iitieiiuaiiis weiu tsiuppeu 
from contending on appeal that they w ere occupancy 
raiyats, and therefore not liable to be ejected ; and 
that by their own conduct they had forfeited the 
rights which they claimed. SdtyadiiaMa Dassxb 
V KmsesA Cbcrdeb CaArrEiUBE 

I.L.B.eCa\o 
e C, L. R. 376 

35, Ealse admission of anco . 

tor. A false admission made by a sensthadar to 
aToid losing his appointment docs not estop his heirs 
from ofterwards setting up the truth IiIaBomed 
Waves t hroEEROOMssA . 6 W. R. 38 

30. Erauduleitt Btatement — Jd. 

miMion. When, in answer to a suit, two parties 
combined to mike a statement to defeat a third 
party, it is competent to cither of those parties, when 
they are oppos^ to each other m a suit, to say that 
the combing statement was false, and intended as 
a fraud against the thud party. The admission in 
the former suit is not to be regarded as an estoppel, 
againsteither of the two parties in asubsequent suit, 
but the Court is competent to enquire into tho 
character of the transaction and to declare it void 
if it u satisfied that the transaction is not a bond 
fide oat. Ram Eascb SnecH r. Peaw PiARBE. 

1W.R.156 
6 A 
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ESTOPPBL-cjnW. 

1. STATEilEOTSANDPLEADINGS-eonfi 

Affirmed by P. C in Ram Spbpn Si»oh «. Pram 
Peases 

IS^. R. P.»C, 14:13 KOO. I. A. 651 

37. Statement in. former euit 

to defeat claioi — Benamt iranieseiMn to defeot 
Creditors — Proof of true nature of tranvuUon. 
Where the lower Ajipetlate Court did not allow a 
defendant in the present suit to deny the truth of 


preriouslv put forward in a Court of Justice with a 
View to defeat the claim of the plamtiS was held to 
he no estoppel to the party's showing thereat truth 
of the transaction Even where the object of ft be- 
nami transaction is to obtain ft shield amit a ere* 
ditor, the patties ate not precluded from ehowioi 
that it was not intended that the property should 
pass by the instrument creAtin; the oenAmi, and 
that in truth it stiU remained with the person who 
professed to part with it Debu Caowoeriis v. 
BniohA SooHPtrAEE Dcbia . 21 W. B. 422 

Gopbbsath Naik V JonooGaose 

23^.11. 43 

Ba»i Sorits Si'toae. Pacr Peireb. 

15 W. R. P. C. U : 13 Moo. I.1A. 651 

Udey Kcjtwari Eano 

e B. L B. 283 : 15 W B. P. 0. 16 
13 Moo. 1. A. 688 

BrsOKT K'avs Ses v. Ooboouab Sirdar 

24 W.B.SW 

Asbsu? SiBDAB V Ehxtbo Soordubee 

25 W. E. 40 

MuKtra MotucK V. Bamjab Sibdab 

9 C. 1/. B. 64 

and cases there cited 

38. Entry in eettlement papers 

. — Persons not portiM fo odmiTHsfrofioa jmper. 
Beld, that a cultivator is not bound by a condition 
entered in the village administration paper to which 
he was no party. Meitob Ati v. Khriiteb 

1 Agra Rev. 13 
CHuifDTO SisoH t». NniTo . . 3 A^a 11 

Gibdhabeb Latt. V. Oombao ScroH 3 Agra 249 


S9. Return of Income tax— In- 

come Taz Act XXSII of ISSO, s. 97, rule 4 — 
PerpeJuiJv of tenure. Under rule 4, b 97 of the 
Income Tax Act (XXXII of 1860), a letura made 
to the Income Tax officer is not conclusive evidenee 
acraiast the party making it upon the point 
of perpetuity of tenure. JoWabib tK. Po'i- 
RpnuHSuroa . , . . ew. B.2S2 

— Petition BubQuttlng ac- 
count of income— det IX of lsG9. s. 19—FiiUt 
slalement of income. A petition submitting the 
Bchcdule of his income, filed by a petitioner m the 


ESTOPPEL— confd. 

1. STATEMENTS AND PLEADINGS— con«. 

Tocome Tit O.'See, is admissible as evideace n^uast 
the person submitting an I subscribing it ; hut it is 

I 


-•4 vt ■ Lk. A1 3 

41. tPnncipIe of estoppel — Sale 

— dforMuge — Dnreijid'rei Sn'e-derd and Borlgage- 
bond — Tramfer of Prope-t’/ Act (IV of IS^I), s. 5t 
-~Suil for »oi»e»»iort and nt»«ae proHU. The prin- 
cipfeof estoppel cannot be invoked to defeat the 
plain nrovisions of a statute. v. J/uRam- 

nad raluh, I. L R. 16 AU. 34i, Rom SakhsK v. 
itu^Uani Xhanom, I. L. B. 26 All. 266, and Karalio 
Hanubhat V-. MansKHram, J. L.R. 24 Bo-n, 400, 
distinguished JAOACBAybRU Saha v. Raoha 
Kbi3H’«a Pal (1909) . I. L, B. 88 Calo. 920 

1 

2. DENIAL OP TITLE. 

' 1. Parol evidence to prove 

different title from that in lease— Suit for 
I rent. A executed a kahuliat for ft term of years to 
B as zarabder- B gave a patni of the zamlndan 
I to <7. institoted a suit for arrears of rent under 

• . » -» 4 the le«»M 


beneficially entitleu to uiu leui., nwi-fem. i,ua« .w 
was only a benamidar for a third party. Held, that 
in India the Bnslish doctrine of estoppel did not 
apply, and that A was competent in a suit for rent 
to denv his lessor's title as stated m the lease, and 
by parol evidence to prove a different title to that 
rwited in the lease DomzEllt. v. Kadbrnatp 
CHHCKERfiOTtr . 7 B. L. B. 720 : 16 W. B. 186 
But sea jAi:rABATA2r Boss v. Kadtjubiki Dasi 
7 B. L. B. 723 note 

2^ — . Evidence Act, s, 110— 

Landlord anti tenant. 8. llOofthe Evidence Act 
doei not deb^r one who has once been a tenant from 
contending that the title of his landlord has be«n loit 
or that hh tenancy has determined. It precluded 
him only during the continuance of the tenancy 
fromcoateoding that his landlord hadno title at the 
commencement of the tenancr. Rama- 

M,SK.,.S.STai . . I.Ii.E.2Mad.220 

3 -- Denial by tenant of bis 

landlord's title— fijeclment. suit for. ^ 




{ 3G77 ) 


DIGEST OP CASE& 


( S 678 ) 


ESTOPPEL-^snW 

1. STATE3IE.TrSANDPLEADlKG&-«».(a: 

SnoB 

I5.W. E. P.;o. 14 ! IS Moo, I. A. 661 
to^Lo~ r ' , ■ S5?‘™ent la forinar salt 

defendant m the present suit to deny the troth of 
admission, raade by l,er m a former case, or ?o ad? 

® and dwelt *? TOs 

hare aoted in oppositjoa to themhn-^f 
the PriTV" Council m a case in which a ^ 

prera„V pat h„,rd la o Coo,i „( JujIm^S . 
View to defeat the elaiia of the plaintiff waj hold to 
be no estoppel to the p«ty’a showing the real truth 
of the traataction Eren where the object of a ha. 

£S™S5=3 

pS-S-SisSi? 

BlMOta^QiiocrREeDBBii , 21 W. R ,422 

OoPBissATn Nais 0. Joooo Gaose 
or, 83 w. E. 43 

PeeRtst g^ns Srvon e PftvM PsinsK 

n„ 0. 14: 13 Moo. I.IA. 651 

UDEY KTOWAR V. L^pp, 

e B. Ii. R. 283 : 15 E p. c 18 
13 jBIoo. I. A. 683 

Byspsi jfxra Sbs v. OoBoottAst StROta 
A„ „ S*Vr.R.891 

AsBBtry SrRDAB v. Bar so Soosddbbi* 

a».„ a, w. R. 40 

SltreiwMcrmcae RaswasSibdab 

and cases there cited 9 C, I». R 84 

S8. 


he was no party, MsHua Au o Kn sninV 

„ „ 1 Agra Rev. 13 

CmwDira SnsQH r, Nibyo . . 8 Agra 11 

QrsDHAKEE Em. V. OosotAo Snroa 3 Agra 249 
^ ' Return of Inooine tax— -Jn 

0/ tenure. Under rale 4. b e? of tha 
Income Tax Act (XXXfl of t«mi 1 i ^ * . 

to the Income Tax offieVr ,a Li 

of porpetiiitv point : 

kobomSinou JoWABia Lku. v Poo- I 

40. - - « ■ ‘ 0 W. R. 252 I 

count of tneQtQ6-.^^itH“T 

rfufrment 0/ .«^,L * ' J5— F«I« f 

•chedule of hw income submittin? tha [ 

» uied by a petitioner la the { 


BSTOl>PEI,-^:o„u, 

1. STATE.MKJTSAKDi.i,B.lMSGS-:o«a. 

Income Tax 0i6ce, js almicnbic a. evilenc" ...iost 
«le penon jubmitlin, ,n I •ai,iec,6,„, i. . 5 j. 

not eonci„,„e, .„i „ Ul„ aUTin j 

thou,H It may tenjer the piWmaec amenable . 
p».cc«lion onlc. Act IX ot 183!l, . not 

CTtop the p.„o„ „„[y,o. lb. piiition prorioe 
that boms Je theststem’at to era Ja the in'orne itr 
and that the fact wo, otherwi« than a's ^to^ed' 

GREeOHvRCS StsiH. e PooLJacfAaE fCooi>R 

24 -W. H. 173 

W ■ , ~7 ; — ^I^tnoiple of estoppel—^aZe 

-.Vor/uiij«_£rnreTi«f.rri ani Jlorr^a^ 

lani—Tmtlltr oj AailV ol lsl2], t « 

—Smthr mmum ml „„„ 

.^«7Woa» Khn^nm. / £. R, 2S All. 2Sg. and Xaraf.o 
Xanii^tm V. .V/ia*wHf»w, /. Z. R. SJ Bo-n 40ft 

dwtincuiihed Jagidbasdup Skba. v n'inn*’ 
KaisutiA Pal (1903) . I, L. R. 36 Calc? 030 

2. DENIAL OF TflLE. 

~ : ' :,A ' erldertca to prove 

different title fVom that in lease— 5 b« for 
««• A executed a tabuliat for a term of years to 
r ^ a^mdsr. B gave a patai of the Bimfndarj 
to C. C Jostituted a suit for arrears of rent oader 
the lease for a terra of years against A, the leasee 

A, mdefcDce, admitted the erwatioa of the lease to 

B, but denied that B was hia real lessor and 
benefici^y entitled to the rent, allegitj't fiat B 
was only a benamidar for a third patty. HtH, that 
in India the English doctrine of estoppel did not 
*pply. end that A was competent in a suit for rent 
to deny bis lessor’s title as stated in the lease, and 
by parol evjdeoce to prove a riifferent title to that 
recited in the lease DoNTtfiLt-e: v Kadbrsath 
C nocKEKBCTTY . 7 B. !». R. 720 s 18 W. R, 28s 

But*eejAiSAiu.TAHBosBv KAomrerar Das: 

7 B. Ii. R. 723 noto 

^ 2, Bvidenco Act, s. 116— 

^ f>iiu«ord und ttn-tnl S llCof the Evidence Act 
doe, not debar one who has once been a tenant from 
, contending that the title of his landloid has beiii lost 
or that hh tenancy has determined. It precludes 
I him only during the continuance of the tenancy 
j fromoo.iteadng that hn landlord feadno title at the 
I eonira''acement of the tenanev. Av'ftr Rama- 

KBisHyASisiRi . . r. L. R, 2 Jdad, 229 

I 3. — ■> Denial by tenant of hie 

landlord’s title— ff/Kfnient, guil /or. In a amt 
toejest a tenantjiolding over after the expiration of 
hts lease, it it not competent to tha tenant to set up 
thathis landlord, the pKintiff.hoyj under an invalid 
lakhiraj tenure, and that the xamin^r and not the 
plaintiff IS eatitled to the Uud. ifoacsB Cupkdes 
Biswas o GoOBooreRsm Bose 

ISAarsh.azT; 2Hay 473 
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XSTO PPED—ccmii. 

2. DENIAL OF TITLE-contS, 

4. Suit by land‘ 

lord for ■poaicasion—Ejettmtnl, «!<il for. ITie 
plaintiff sued for poiscision of a certain house, 
alleging the expiry of the lease (Labuliat). on 
nhicb the defendants held it as tenants. The 
znamlatdar dismissed the suit, being of opinion 
that the pUintiff had no title to the house when 
he granted the lease, and the house belonged to the 
defendants when they executed the lease. Jltld, 
rcTcrsing the decree, that the defendants (tenants), 
having executed the kabuliat, could not deny the 
plaintiff’s title as a ground for refusing to giro up 
possession, and tlio mamlatdar himself, therefore, 
could not go into the question Parhhudos v. Fulha, 
1. L. It. 19 Bom- 133 note, distinguished. Patel 
KiLABUAI LuitTDUU V. IIaEOOVAV JtASSOtU 

1. Ij. B. 19 Bom. 133 

6. — — Regular auit by 

iinanl. If the existence of a tenancy bo established 
by the fact of the tenant's payment of rent to hu 
landlord or otherwiic, the tenant cannot ordinarily 
diiputo the title of his landlord m a suit brought 
Against him for recovery of possession. Ho must 
first ‘give up possMsioa, and then, if be has any 
title (thunde, that title may be tricrl in a suit of 
ejectment against the landlord. V ssunEv Dssi r. 
BtBiJX RtKtr ... 6 Bom. A. C. 176 

6. ' Dentcl bi, ttninl of 

landlord'a tii'e—EviJtna Act {I of 1S72), a J/d— 
i^riinh't'e Mlt, A, a raiyat, being in posiossion of 
a certain holding, executed a kabuliat regarding 
this holding in favour of P (who claimed the land 
in which the holding was included, under a deriva* 
tive titls from the last owner), and paid rent to B 
thereunder. I/efd, that A was not estopped by s. 


ESTOPPED— confd. 

2. DENIAL OP TITLE— confj. 

0. ■ TTnassessed waste reclaimed 

by plaintiff— rn'dence Act (/ of 1872). a. 116 


land «as not asscased to revenue m the name of 
cither of these persons. At the end of two years, 
the tenant let into|occnpation a sub-tenant who sub- 
sequently assigned his right to the defendant, the 
holder of a neighbouring warg. The defendant 
obta'ned a Pottah for the land from the revenue 
authontics in a suit by plaintiff to eject the defend- 
ant : — Udd. that the defendant was not estopped 
from setting up a title adverse to the plaintiff, and 
that his posscsiion became adverse when the pottah 
wasgraoted to him. StrsBAnAYA v KntSTiyArpA 
I.L.B.12 Mad. 422 

10. Denial of right of fishery 

In river — Ltcenau on payment of rent of fiahery 
tn navtyaSU river-^Swt for ejectment. In an 
ejectment suit in respect of a julk^ in a navigable 
river, the defendant, if he has paid rent to the 
plaintiff or his predecessors, n precluded from rsb- 


w . J.. ij 

11. ■— — Denial of title of person 

supposed to be landlord— Payment of rent— 
Title. In asuit for rent by a patniclar, who claimed 
__ I.. . l.._ V.. i<TT ~ A . .-A.-.. 


the person to whom they have attorn id, and not to 
cases m which the tenants have previously been m 
possession. Lal Haqoued r Kallaxos 

L L. H. 11 Calc. 610 

7. Denial of title as .^holding 

under unregistered document— .ddmissioa of 

htndlord'a ryjht Where a tenant has repeatedly 


been obtained was unregisterrf. SiroMS Aomcd r. 
OooLAU MonEE-ooD-DEES , 3 N. \tr. 163 

8. — Penial of lessor's title — 

Co-ahirera—Leaae /rqni one of aercral ea-ahanra. 
A person taking a lease from one of several co-shsr- 
«rs cannot dispute his lessor’s exclusive title to re- 
ceive the rent or sue in ejectm-nt. JastSEDai 
SOOABJI p. LASsssaaAU Ruaeam 

L la B. 13 Bom. S23 


estopped from showing that, under the deceased 
buib.Tnd’i> wiU, the plaintiff had nO title. Baxee 
llionoBGoosEP TltAKOORDlsMuirDDt. 

B. Xu R. Sup. VoL 688 : 8 W. R.. Act X, 17 

TILLE33T7BEB KOEB T. ASUEDU KOOER 

24 ■W. R. 101 

12. Landlord and tenant— CoKu- 

aion. The plaintiff m an ej’ectment suit bad estab- 
lished in a former suit that land formerly the 
property of the second defendant’s father had been 
sold under a decree and purchased benami for him 


that the second d“fendant, who contested tie vali. 
^ty as against him of the decree under which the 
laid was rold. having withdraws a suit filsd by Liza 
to declare the sals invalid as against liim after his 

6 A 2 ; 
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2. DEKIAjLOFTtTLE.~<oMi^. 

ia.thet’Rdeath,h»dcoUuded^ithtlie first dclTOdant 
and coUect^ rent from him. that the second 

defendant, havui^ tome in by collusion with the first 
defendant, wag precluded from dt-nying thepla)nt> 
iS’a title, and was liable to the plain tiS for the ren t 
collected by him from tfac fii%t defendant 
fATi r ^abavasa . . I. P. K. 13 II«d. 335 

18. _ — . — - Mortgagor and mort^ageo. 
The taroavan of a Stalabar tararad, haMng the 
jenin title to certain land and holding the ontiBa 
Tight m a ceTtfiin public fievasom to which othex land 
belongwl, detai'icd hmda of both description^ on 
kanoBi to the defeadanta’ tarn ad, and sulriequently 
executed to the plaintifl a jueikanoin of the first- 
mentioned Jaod *nd purported to sell to hna the 
5«iim title to the last tncntKmrd land In a 'uit 
biougfat by the plaint ifl to reiieem the kanooi and to 
recow arrears of rent .• — iit}d, that the defendants 
wens n ot estopped from denying the nUio tiff’s right 
to redeem on the ground that he did not represent 
the devasotn s and that the plauitiff, who bad 
de&ied the tilJt of thederasomm the Court of first 
instance, was svot entitled to redeem the kanom an 
s whole, by virtue of bis admitted title to part of 
the premises cotQprued m it Koyyi Pactkar e 
Kabu^araba , - I, L. E. IQ m A S28 

14, ■ Mcrljayt by 

fenanl al fizti rnttf — Sfccitnint of vmtgayor hy 
iainin(ftir--*^iiit for Ttitmptxon. ojoixat fnortyo^tt 
«» Bwaearibn of the mor/goyed prop^riy. The rule 
of kvr which prohibits a mortgagee or t“natit 
from disputing hn mortgngor’s oi landlord’s title 
doM not bar the mortgagee or tenant from shewing 
tbst thfi title of his mortgagor or fandiord under 
ffhieh he entered has deierimned Hence where 
a tenant at fixed rates, who, haring mortgaged ins 
• hied rate holding by a usiifructuaiy mortgaM 
Bndpvkttheaort^BgeoHiposaeasioB, waa ejected by 
tbcisnsindar, subsequently sued the moitgsgre, who 
had retaaioed in poa5««ioit after hia mortgagor’e 
ejectment, for redemption. Jleld, tbafc the laoft' 
gagee could plead sucocs'tfully that the mortgagor’* 
interest m the holding bad determined by the rjtcf- 
meat of the mortgagor. Kakchedi Bkaoat r Nak- 
rasjii Mitn . . . i L. B, 16 All. 329 

j6. Application for tenuro to 

Collector under tcTong impression — Jbinbi~ 
Zity for rent. W'heio appUeation is made to » Col- 
lector for ft tenure tiabJo to pay revunuc on accoimt 
of Bn relate which apphcftiit lias caricd put <d un* 

occuniwl waste, and it isfoand that GoiemjD«it I'a 
not m a f>o'ilH>n tpereate such a tenon*, the njijili- 
cant IS nett bound by fits offer made u&der an eiro- 
ntoutt i-ni n soon, nor is be ealopped thereby ftwj 
pleaOjug as ag^ijjst the landlordthatheisDOt liable 
to }»ny uni r.fit ltriJ'i>ATi{ tj(OW»av r. I,au. 
MEA^lM^^^^Fr..,.n.p . . \4'W.R,391L 

36. — Denial in former suit of re- 

JatiOTismp of landlord and tenant— Sad for 
• jiossrition A ri nt .uit bat mg betn tltsmisswl opoa 
deltnOant otnj mg that be wiua Irnsut «d tbcplaiot' 


ESTOPEED-eonfd. 

2. DEXiALOFTITLE—conW. 

iff, the Utter suetl the former for tbsa possession. 
BeMf that, after h« former dental, de/eedant could 
not now claim a ecttlemeot and refuse the febss 
possessjoa sought, SoSAOOUstn tv IstAStooDDEtK 
24 W. K. S73 
Dabee 3!tsscs i>. SltrsGim Meah 

aC.Ii.E.208 

17. — — T’^yment of rent suit 

to contest title a/tef—Payment undtr erroneoaf 
Mnpreimn The pUintiSs were the registered hold- 
er# of the riJJage of Jfahkoh, m the^ AhtcedabaJ 
CotlcctOTftte, for which they obtaued a sanad ia 
IS64. under Bombay Act VII of 1SG3 The defend- 
ants were the descendants of the originaf owners of 
the viUage, who, about 1763, finding themselves 
unable to meet the expenses attachisg to the nyage, 
gave up their title to it to the ancestors of the plaint- 
iffs, on condition of retaining a third of the land? 
rent-free as their vanta or share, sub/ect to no other 
coQditton but a house tax //tW, that the circuia- 
stances did oot constitute the relationship of land- 
lord and tenant between the parbea The fact 
that the defeodanls bad for some j-ew* paid to the 
piaintiffs part of the asotint of quit-rent levi^ 
from the tMaiotiffs by Gorernment did not estop the 
defendants, when better informed of their r^bt?, 
{com cooteatag the title ot the plaatiffi to any 
further paviDcnls jEsiyoBSAin HataXI 

5 . li B, 4 Bwn. 79 

IQ. Acceptance of lease under 

coercion — Foyinml of rtsh A ^rson accepting 
a \eai.e under coercion \a not bound by such accept, 
aoce, nor do payments of rent by him to the person 
granting the lease estop hun from questiooiog the 
title of the payre, unless the payee fet bun into pos- 
session Even then the effect of the payment as aa 
estoppel would bo confineil to the title of the payee 
at- the time possession rras given Cou-ector or 
Ai.utSABA2> V. StniJUJ Baess . 6 N. W. S33 


3 ESTOPPEL BV DEEPS AND OTHER DOCCT- 
MENTS 

1. J>eed,eonBttuotIoR of. Thosa 

nho rely upon a document as an estoppel must 
clearly estaW*^ itv eBcatung, if there js any 
ambiguity, the Constructioa may bo aided by 
locking at the eurrounding circumstances- AIxwa 
Kviwak V. HutAS Kwaa . 13 B. I*. B. 313 

2. _ — Statemv-nt In bond — £f{- 

dence of amovnt of consideration arXwtty rereued. 
Where « ao't was brought upon f«o native bonds 
eiecutrf by tho defendant for the principal *0“ in- 
terest resected, and the hoods eoataiacd a statement 
that th« principal had been borrowed anif rMcivcd 
u» ca^ .Sitfd, that It wnaupefi tothodefeodant to 

show bvcvidenecthatoalyaportionofflic prinoml 

sum bid been rcceivcil by him The t®*®- 
Bical doctrine of Ett^hah Jaw as to cstopjwis in the 
case ofdreds 11 ndcrecAl does not apply to the nTiuen 



( 368.1 ) 


DIOEST OP CASES. 


( 3C84 ) 


USTOPPEI,— <en!(i. 

3. ESTOPPEL BY DEEDS AND OTHER 
DOCUMENTS— con<(f. 

instruments onlinanly in u^e amongst the nalivcsof 
India. GATOEVALLADI RAMCnANDILA Bomaya 
■Nayikv. VmsrrACnETTi . . 2 Mod, 174 

a. Stipulation in bond— P k»/ 

c/ pa^meni — Ommion to endorte jmymtnt. A sti- 
puJation in a bond that atl payments should bo en* 
dorscd on tho back thereof, and that all other pleaa 
<if repayment A\ould bo futile, iloea not estop 
dhc defendant from proring by other means that 
the debt, or part of it, has been aatisfietl Kales 
D oss MimiAi’. Taiuctiasd Rov . 8 W. R. 316 
See Girdbareb Sisob f. Lalloo Kooxwor 

8 vr. R. M»8- 23 

Karaim UsntB Path v , 5Iotil.al RAiiOAS 

1. li. R. 1 Bom. 45 


4. Agreement of parties— /fre- 

^ular procedure, agreement to be bound by Where 
a Court has a general lurisdiction over the subject* 
matter of a claim, parties may be held to an agree- 
ment that the questions between them should b« 
beard and determined by proceedings contrary to 
the ordinary cursus eitrtce Saoasiva Pillai t> 
Ramalikqa Pillai 

15 B. L R. 383 s 24 W. R. 103 
L. R. 2 1. A 210 
Sbeo Gol-vm Lall V. Bemi Prosad 

I. L. R. 5 Calc. 27 : 4 C. D R. 2 


6. Aequiescenee o/ 

judymtnl’deilor'tn ure^xdor proeedure^Omteiion 
to proceed under s SO of the Traneftr of Property 
Act. ^Vhcro tho mortgaged property was sold m 
.execution of a mortgagc.dccrco, but the sale*pro* 


lui luu eAekuiiuii ol liiu uiAieo lur reourerv oi tue 
uns-atisfled b.ilance by tho attachment and sale of 
other properties of the luilgmenl-debtor. and Ibo 


ESTOPPEIt-con/d. 

3. ESTOPPEL BY DEEDS AND OTHER 
DOCU3IENTS— eonW. 

6. Agreement to 

abide by punehayal — Proeecdingi to ehow decision 
of pundusyel ineqtitlrible. An agreement between 
tho parties to abido by tho determination of a 
punchayet fixing tho Iinoof boundary, and tho deter* 
rainatiOR of tho punchayet, wero hold to bo not 
cooclusire evidence so as to bar either party from 
showing tho determination of tho punehavet to bo 
inequitable. Moeuddims op Mouza KtWKijN* 
WADEr nr PrRotTJfJrtB Jasiocokoi v . Ebamdau 
B nuuinrs op MobKab Soorpal 

7 W. R. P. O. 8 : 3 Moo. I. A. 383 

7, Effect of valid award on ro* 

ferenee to arbitration — Defence of tubmission 
to arbilrolion and ateard upon the matter tn suil 
before euil brought An award upon a question ro* 
ferred to arbitrators on whoso part no misconduct or 
mistake appears, concludes tho parties who have 


tbo estate against tbs other who bad obtained 'pos* 
session of tbo whole. The arbitrators doelarod her ' 
to be disentitled to succeed to any portion of the 
estate, and awarded her maintenanco only. Uelt, 
that, in the absence of mistake or miscomluot on the 
part of tbo arbitrators, the award was binding on 
the parties. Bhaooti v. Cbabdam 

I. Ij. E. 11 Calc. 388 : L. R. 12 1. A. 67 

■ 8.1 ■ - — Confr'ict— Con* 

etruetton of agreement to refer— Breach of eontraetC. 
The plaintiffs, on the 4th August 1831, entered 
into A contract with the defendant for the aalo to the . 
latter of a quantity of goods of a certain description 
“ to be delivered up to the 31st Decenibct 1831." 
The plaintiffs stipulated that they svould make no 


Held, that the effect of the jirevious proceedings 
being struck off after notice to, but without objec* 
tion from, the judgment-debtor, is to estop the 


Kailasb Cbukdeb Brabuacbari 


2 C. W. IT. 254 


such variance, difference, inferiority, damage, or de- 
fect, if any, and such decision shall be final and bind, 
ing on both parties." If cither buyers or sellers 
failed " to name an arbitrator within two days after 
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ESTOPPEIi-confi. 

2, DENIAL OF TITLE—fon/il. 


father’s death, had, coUuded with the fir3t defendant 
and coIJectcd rent from him i/efcf, that the atcond 
defendant, having come in by coliuston with the fiist 
defendant, was precluded from denying thcpiaifit' 
iff’s title, and vras liable to the plaintif! for the rpnt 
coOtetedby himfrom the first defendant. Pa-f- 
PATi V. Naeavana . , L Xi. H. 13 2Xad. 835 

13, Hottgs^QT and mortgagee 

The fearoftvan of a Malabar tarwad, having the 
jenm title to certain land and holding the umma 
right tn acertaiB puhlie devasots to which other land 
belonged, demi'i^ lands of both descnptiona -on 
kanom to the defendants’ tarivad, end subsojuently 
executed to the plaintiff a nielkanom of the first- 
mentioned land and purported to sell to him the 
jenm title to the last-mentioned land In a suit 
brought by the plaintiff to redetro the ksmom and to 
xecoi or arrears of rent : — Hfld, tliat the defendants 
were not estopped from denying the plaintiff's nght 
to rtdceiB on the ground that he did not ifprescJit 
the devasom ; snd that the plaintiff, «bo bad 
denied the title cf the devasom m the Court of first 
instance, was not entitled to redeem the kanom as 
A whole, by virtue of hia admitted title to part of 
the premises compribed in it KoiiNA Paktrab p 
ILmunAEABA . • i. D. B. 16 Mad. 32S 

14. * It/ 

iCKant of fixed rates — EfcelmenI of morlffujor tj/ 
tamindar — i?«if for redemption a^atntt twrlje^ee 
ia 3»»«esJ»cn of Me mortyajed prf^perly. The rule 
of law which prohibts a mortgagee or tenaot 
from diswting hia mortgagor’s oi landlord’s title 
does not oar the mortgagee or tenant from showing 
that the title of his mortgagor or landlord under 
•which he entered has determined Hence whete 
a tenant at fixed rates, whes having mortgagetl his 
fixed rate bolding by a usufructuary mortgage 
and put the mortgagee m posaesaon, was ejected by 
the laujiudar, sobsequen t fy sued the moitgagcc, who 
had remained in possession after Ins mortgagor’s 
ejectment, for redemption that Ibc mort- 

gagee could plead aaccwsfully that the roortgagor’s 
interest in the holding had ilctmamed by the eject- 
ment of the mortgagor. NAKCrrcoj JIhagat p Naf- 
rnsni Misn . . , X. Ik B. 18 Alb 3S9 


16. . 


Applicaticm for tenuto tG 


Collector under "wrong impreBsion — £iof»- 
iilV for rent Where application is made to « Ci»l* 
lector for a tenure UabW to pay revenue on accourvt 
of an which ajiphcsnt liss OArTcd out of vO~ 

occnuipd waste, and it is found that GovtmmfBt J 8 
no! m A v<>-.\lion to create such a ten-are, the ajqib- 
can t not bound by Inv offer made under «n exro- 
•‘-•ir,!!, nor 13 he csto}n>«l thereby fioio 
ag^iinstthe landlord that he 13 sot liable 


plCudjftg ft; 


to J«iy ..n\ „oi CjlOUDHa r 

Mr*.. _ _ ld-W.K.S9I 

, ,?• .t , Denial in former suit of re- 
Jationamir of landlord and tenant Swt ior 

dcffndsntdmimg th,.t he WAHaiin»ntof tbrslsm** 


Iff, the latter sued the former for fchaa possession. 
BM, that, after his former denial, defendaot could 
not now claim a settlement and refuse the khas 
possession sought- Sosadollah u. Xmamooddeew 
24 VT. E. 273 

Dab££ Misses x. Menoeb ilEAH 

2 C. D. E. 208 

17 . Foyment of rent suit 

to contest title After — Payment -under erroneovs 
tmprtAvion The ptamtiffa were the registered hold- 
ers of the village of Slahkoti, m the Ahmedabad 
CoUectorate, for which they obtained a aanacl in 
18<5+, under Bombay ActVIIol 1863 Tfaodefcnd- 
ant8 were tlic descendants of the original oimers of 
the a’lllage, who, about 1769, finding themselves 
unaMeto meet the expenses attaching to the village* 
gave up their title to it to the ancestors of the plaint- 
iffs, on condition of retaining a third of the lands 
rent-free aa their vanta or share, subject to no otber 
condition but a house tas- Held, that the circum- 
stances did not constitute the relationship of land* 
lord and tenant between the parties Tiie fact 
that the dcfeodnnts had for some years paid to the 
plaintiffs port of the amount of quit-rent levied 
from the jAaintiffs by Covernment did not estop the 
<lefciKlsDt8, uhon better informed of their rights, 
from contesting the title of (he plaintiffs to any 
further pay ments Jesikobhai v. Hataji 

I. D.R,4Bom, 70 

18. Acceptance of lease under 

coercion— •/’ayweEf of rent. A person accepting 
a lease under coercion is not hound by such eccepb 
ance, nor do payments of rent by him to the person 
granting the lease estop him from questioning the 
title of the paj ee, unless the payee let him into pos- 
eessioo Even then the effect of the payment as an 
estoppel would be confined to the title of the payee 
at the time possession was given- CotwrerOR op 
Aixabacag II SuBU Baesa . QK, W. 538 


3. ESTOPPEL BY DEEDS AND OTHER DOCG- 

MEETS 

1 . Deed,oonstructron of. Those 

who roly upon a document as an estoppel must 
cdearly establish its meaning; if there is any 
ambigint}', the construction may be aided by 
lookmg at tbs surcounding cireucnstanecs. 1*1^^ 
Ktrarajs t' HetAS Kuwar . 13 B. la E. 3*“ 

2 statsmr.nt in bond— Frt- 

deitce of owtoiint of coniideraUtm adualiy rtestied. 
tVhero a suit w 83 brought upon two native bonds 
FXccoted by the defendant for the principal and m- 
twwst reserved, and the Ixwids contained a statement 
that thv principal had been borrowetl and receive 
tti Cash i — t/dd, that it was open to the defendant to 
show hycvvleRCcthatordyapoctioaof the princii** 
aom had brea received by him. The strict (**“" 
amal iloetrifte of English law as to estoppels ° 
case of deeds under seal docs not apply to the written 
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3. ESTOPPEL BY DEEDS AND OTHER 
DOCU.MENTS-con/i. 

instruments ordinarily in u«c amongst the natives of 
India. Gauhevaixabk RA^tcnisoni Bomita 
^AY iK tJ. ViBAtrA CnETn . . 2 Hod. 174 

3. Stipulation in Bond — Proof 

■of payment— Omisji'on to enJorse payment A sti- 
pulation in a bond that all payments should bo en- 
dorsed on the back thereof, an<l that all other pleas 
■of repajment would be futile, docs not estop 
-the defendant from proving by other means that 
the debt, or part of it, has been satisRed. KAtEB 
T)oss MriTBA r. Tajuictiakd Rov . 8 W. H. 3l6 
See GrarnAREE Sikoq r. Laixoo Koovwcn 

3 W. H. Mis. 23 

Eakaui Usnia Patil v. Motk-u, Ramd ss 

1. Ifc B, 1 Bom. 45 


4. Agreement of parties— /ire- 

^uhr procedure, oyrrement to be bound by. Where 
a Court has a general jurisdiction over the subject- 
matter of a claim, parties may bo hel<l to an agree- 
ment that the questions between them should be 
heard and determined by proceedings contrary to 
the ordinary cunus eurtce. StDASiVA Pillai v. 
JRAaULl>'OA PitLAI 

15 E. L. B. 383 : 24 W. R. 193 
L. B. 2 I. A 219 
Sheo G 01 ..UI L.UX V. Bbvi Prosad 

I. L. B. S Calc. 27 : 4 C. E B. 29 


5. Aeqitwenee of 

judgmenl-debtor'tn irreouhr procedure— Omission 
4o proceed under t. SO of the Transfer of Property 
Act. l^Ticro the mortgaged property was sold in 
•execution of a mortgagc-dcerco, but the sale-pro- 
•eceds not having been sufCeient to satisfy the decree, 
the decree-holder, without proceeding under s 90 
of the Transfer of Property Act, mailo sppiicalions 
for the execution of the decree for recovery of the 
unsatisfied balance by the attachment and sale of 
other properties of the judgment-debtor, and the 
appbcations were allowed and subsequently struck 


tne Iranderol l*ropcrty Act had been obtained — 
Jleld, that the^eflect of the jirevious proceedings 


3 ESTOPPEL BY DEEDS AND OTHER 
DOCUMENTS— eonti. 

8. Agreement to 

abide by punehaycU—Proecedingi to show decision 
of punehayel inejaifabfe. An agreement between 
the parties to abide by the dotormination of a 
punehayctlixmgthclineof boundary, and tho deter- 
mination of tho punchayct, ucro held to bo not 
conclusive evidence so as to bar either party from 
Bbowing tho determination of the punebavet to be 
inequitable. lIoituDDnis op KIooza Kit^eux- 
WADEV VX PEROFXXSn jASItTCrNDI V. EltAUDAR 
Bn.urai>i3 OF Morzut Soorpal 

7 W. R. B. 0. 8 : 3 Moo. I. A. 883 

7. EfTact of valid award on re- 

ferenca to arbitration — Defence of submission 
to orbitrntion and aieard upon the nailer in suit 
before suit hrovgjj. An award upon a question re- 
ferred to arbitrators on whose part no misconduct or 
mistake appears, concludes tho parties who have 
submitted to the reference from afterwards contest- 
mg m a suit the question so referred and disposed 
ofbytbeaward Two indows of a deceased Hindu 
refef«d generally to arbitrators tho question of 
their rights, resp^tivcly, 10 the estate 0! their de- 
ceased husband, including the matter whether there 
was, or was not, any cause disentitling tho widow 
who afterwards brought this suit fer her iharo in 
the estate agaust the other who had obtalnod'pos* 
session of the whole The arbitrators doelarod her 
to be disentitled to succeed to any portion of the 
estate, and awarded her maintenance only. Util, 
that, m the absence of mistako or misoonduot on the 
part of the arbitrators, the award was binding 00 
the parties BoAaoTi v. CnsKDAV 

E L. B, 11 Calc. 883 : L. B. 12 I. A. 07 ' 

8. ^ Oonlrwcl — Coa* 

strudion of agreement to refer— Breach of eonirael.' 
The plaintiSs, on the 4th August 1831, entered 


sales of goods of the same description to others be- 
fore 1st December 1831 ; and the contract con- 
tamed an arbitration clause to the effect that “ if 
the buyers object to accept all or any of the goods 
offered to them by the sellers in fulfilment of tho 


i .Mui «. iuli'UUinyu i null, .1 •i.A.Ji'J P. r— 

-followed. MaPHC SCDW CHACSEBBUTTr r. ■ 

Kailasq CncKDER Draquachabi • • 

2C.W.ir.254 • ■ ■■ 
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ESTOPPEIi—conti. 

3. ESTOPPEL BY LEEDS AND OTHER 
DOCUSIENTfc— ccftfi. 


panitii J-iin guwis sinveu ui ^-tuvuim 

the 4th and 24th November 1881. On the 16th 

August the plaintiffs entend into other contracts 


were on the terms that the goods were not to mtitc 
in Chlcutta until after the 31st December 1881. 


between the contract price and the market ralae 
which the piaintiffa demanded from him. The 
plaintiffs thereupon appointed on arbitrator, who 
(the defendant dechning to appoint an arbitrator) 
proceeded to act in the matter, and, finding that the 
plaintiffs had not committed a breach of the con* 
tract, made an award in their favour for R850, the 
difference ir puce of the goods at the contract 
and market values The plaintiffs sued to recover 
the amount due to them under the award, or m the 


ESTOPPEL — centd. 

3. ESTOPPEL BY DEEDS AND OTHER 
DOCUMENTS— cenfd. 

there should be anything in this country of the 
nature of the old English doctrine of estoppel by 
deed. A party giving a kabuliat nominally in fat our 
of A IS not estoppid from pleading that he did not 
contract with A at all, and that he did not obtain the 
leaicd premises from her, but that she knew nothing 
of the transaction, her name being used merely as a 
matter of convenience between the kssec and her 
hu'sbaud. KmariraTn CHXJCKxnBUTTY u. Don- 
2EU.E 20 W. E, 362- 

U. Admission of validity of 

dead. Ad admission by an adoptive mother jn a 
suit brought by iier mother-in*iaw to set aside the 
adoption, that an alleged unomutteo-puttiir, under 
which her mothtr-in-law bad previously professed 
to adopt a son to her deceased husband was valid. 


Sbeib Chuxdeb Roy . , Marsh. 45& 

12, Admission of execution of 

deed — Cci'letl ns to tahJity — Ihe meie fact of 
a pmon having in a precious suit admitted the 


whether the plaintiffs, by making the other con* 
tract, had commuted a breach of the atipulatioo, 
was not properly a subject of reference to the arbi* 
trator under the arbitration clause. The general 
words in that clause, “ or any other grounds what- 
EOever,” mean any other grounds of a like character, 
and do not include a pure question of law Car- 
usLEs Nephews & Co. v. RicKSAUTn Bocetear 
MALL . . . I. L. K. 8 Calc. 800 


0. — Agreement not to execute 

under terme — Crrfer m cmformily ivith egrte- 
tnenf. Where the parties to a suit have by natural 
agrecmfut made certain terms ard infonned the 
Court of them, and the CoUit has ssrctioDcil the 
arrangement and made an order in coiformity 
with it, and the agreement haa been acted upon, 
neither party is at hbeity to resile from »t. Tlie 
qacetion whither such an agreement does ortloes 
not violate the inie that a Couit caeoot add to 
Its dtcree, becomea under the circumstaDCcs one 
which the CciUrt will not erter irto;the parly 
who aeiks to raige such question being rStoppcd 
bj^M own conduct, anil the action of the Court 
t^n thenumlei-. Fnro Golam Laii r. Bnn 
rBOSAU . I, L. H. 6 Calc. 27 j 4 C X>. R. 29 
1 — ^ Bouami leaBea— Aease 

name of tei/e — Showm'j true nature of tmnne- 
Jion. utia, that^it would he very incrjuitsblc that 


13 . Agreement not to execute 

decree—liVoTijjyuf «ecu*ion »i» 6r«erb of agrtt- 
wwnfs-Dctd of condilionoJ safe— ^De/stidnj clami 
of (bird persons — Maxim, *‘/n pan ieUclo pottor 
est canitUo posudevUs." The plaintiff sued in 1875 
to recover poasestion of immoveabli* property which 
the defendant bad obtained in 1873, in execution of 
an ex parte decree dated the 8tli June 1861. That 
decree was founded on a deed purporticg to be a 
de^ of conditional sale dated the 24th Dicember 


the defendant atipwlatid that plaintiff’s possession 
ehaaWnot be disturbed. The defendant, inter alia, 
pleaded estoppel. //fW, that plaintiff was not es- 


tion to Innia, where justice, equuy. 
conscience require uomore^than *^*^*|J 



arty should 
e nie|udiee 
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ESTOPPEL— conii. 

3. ESTOPPEL BY DEEDS AKD OTHER 
DOCUMEXTS-conti. 

Ihctr position on the faith of sueh instromtnt 
Pajiam Si>on t‘. Lalji ^Ial J, L. B. 1 AIL 403 

14 . Penaml conveyance— ^«fo- 

Ifort 0 / landlord and UnanI ' llic plamttf! having 
sued to obtain poasiS'*ion of certain land which the 
defendant held as tenant, and in respect of which he 
bad for some j-ears paid rent, the defendant alleged 
that, pnor to the time w ben he became tenant, the 
platntifl had for good consideration consejed to him 
the premises leased, together with other property. 
This conYe 3 'ance was found to be a mere benami 
transaction. IltJd, that the plaintiff was not estop- 
ped from asserting the tenancy, and under the cir- 
cumstances was entitled to rtcover Saruktclla 
t> Hari . . . . 10 O. L. H. 199 

15. Mortgage fraudulently 

made to defeat execution of decree — Rtght of 
PxarigtKOT to eve »uh»tguenUy to recoier fotsestion 
In 1851 T obtained a ae«.ree against G, the father of 
the plaintiff. In order to defeat the execution of 
that decree, O, m collusion with one H, permitted 
the latter to obtain a decree based upon an award 
against him, and to sell the land m execution, at 
which sale S himself and another person purchased 
it. In 1857 these puahasera sold the property to T 
(defendant No. 1). In 1858 ^attached the land in 
execution of his decree, but the attachment was 
raised on the application of defendants Koi. 1 and 
3, who alleged that the property was tbeirs. In 
1876 the piamtiff, who was the son of <7, sued the 
defendants to recover possesdon. He alleged that 


whereby defendant No. 1 as a mortgatree acknow- 
ledged the receipt of two sums of 11375 from G 
It further apjieared that oa the faith of exhibit 
1 8 the defendants had been permitted to remain in 
possession for ten j'ears without disturbance as 
mortgagees The subordinate Courts held that the 
decree, sale, and rc-sale of the lands were fraudulent 
■ ’ " ' - — pftvjng 

I not recover 

•»n appeal: — 

■ p . ■ 1 to recover; 

that the defendants, having accepted repavment of 


Ing the execution of the decree obtained by T. 
Haradaji Coral Baklxkar r. Vrmut Bali.«l 
1.L.H.7B0II1.78 

> 10. Mortgage without being 

owner of property — Sutttqutnt omtrthip Ip 
♦wtjojor of J*« some property — Aaclmn-pur- 

cAarrr— refufiVy of tnortjajt, la 1871, Jlf, the 


ESTOPPEL— cenfd. 

3. ESTOPPEL BY DEEDS AND OTHER 
DOCUilEXTS— cenfd. 

mortgagee of certain property, styling himself the 
owner of it, morfgsgtd it to S. In 1875 JI became 
the owner of such property by purchase- In 1 877 
such property was put up for sale in execution of 
a decree egainst M, and A purchased it S snl'ie- 
quently sued H and A to enforce the mortgage of 
such property to him by J/. llfid, that, inasmuch 
as, if S had at any time sued 31 to enforce such 
mortgage after he bad become the owner of the 
motfgaged property and before A had purchased 


BtRnsii .... I. L.K.3 All. 805 

17. Declaration in deed of sale 

—Admttswn The mere fact of a vendor declaring 
in her deed of sate of a moiety of a landed estate 
that she was the proprietor only of that oioicty, 
and that the other moiety belonged to her deceased 


IS w. R. a 

18. — Suit on a document ezeett. 

ted by defendant in which he was deB. 
cribedas a trader— suit tAat he wat an 
ejrricvfturist — Delkhan Agrteultuntt)* Belief Act 
\X Vll of \S70) The mere fact that the defendant 
described bimtell m the mstniment, on which 
the suit was brought, as a trader, would cot of 
Itself estop him from pleading at the trial that 


trader, and intended that that representation 
should bo acted on by the plantiff. KAOArrA t. 

Martasda . . 1 L. E. 17 Bom. 227 

19. Statement in deed of as. 

elgnment— Etufenca of tnovledge of alteration 
in jmrpoee of aatignment. The p'amtiffs received 
an assignment of debt due to a third person not a 
party to the suit. The document assigning the dett 


ants were aware of any' intended alteration in the 
apparent purpose of the assignment, the plaintiff 
was precluded from saying that he bad receire<l it 
in any other light Saxcr, Pcxjab. asd Dzliq 
B asz ». MruBOosoourz CnowunBT 

Bonrke O. C. 322 
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ESTOPPEIi — conld. 

3. ESTOPPEL BY DEEDS AND OTHER 
D0CU3IENTS-<;ortW. 

SO. Recital In deed of sale — Tttte 

proof of — Variance belieeen Pleading and Proof. 
A claimed certain propertr from B, tfie dan^hter of 
C, on the ground that on the death of 0 it had de- 
scended to D as the heir of Q, and produced a kobala 
containing a recital that on the death of O. who had 
died childless, it had descended to D Held that A 


KbISHITA CnnSDEB S iSSVAL 

I, D B. 4 Calc. 397 

pr21, - — -Bsloopelbuagree- 

^ojit — Orantor and grantee — Poue^tion oblatit'd 
from a grantor, without title — Title ettbiejittitlli/ ac- 
guirrl bi/ purchase — Dsatal of gmntor'n (<de— 
Conilrueitvt trust. The defendant having ohtaincl 
possession ot some land unlcr a deed of sale 
from <P, 'vho had no title to it afterwards 
perfected his title b; purchase from the real 
owner. Ja a sait lor recovery oi posasssion of the 
land brought by the plaintiff, chimin? to bee subse- 
quent purchaser from P, on the ground that the 
previous purchase by the defendant was a 
fraudulent one Held, that the defend int was not 
estopped from denying P'« t't'® and setting up his 
own as purchaser Irotn the red owner Per Rim- 
pijrr, j— The estoppel only eaista so long as the 
eraptee claims under the title o* his grantor alone. 
Dalton V. Filigeratd, [IS97] I Ch Dio. 410. 
on appeal, [15571 2 Ch. Div. SS, distinguished 
Paine v. Jones, L R IS Bq 220, referred to Per 
WooDBOPFE, J— Ss. 116 and 117 of the Evidence 
Act are not exhaustive of the doctrine of estoopel 
bv agreement The ground of the rule of estoppel 
laid down in Dilton v. Fitzqerali, [7557] I Ch 
Dio. 86, and siroilat cases examined The principle 
of the rule in auch cases is that where property is 
taken under an instrument and the taking posscs- 
aion IS in accordance with a right, which would not 
have been granted except upon the understanding 
that the possessor should not dispute the iitie 
ot him under whom the possession was derived, 
there is an estoppel The ground of the rale of 


22. - .’Trnnslerof Pro- 

rerl'j Act IIY of 18S2), s S5. cl. [4) (6), d {6h-Ven. 
dor’* Jifn for unpaid purehase.mone'j-~^ale-derd con- 
taining acknoicleigment of receipt of consideration 
money in full — Mortgagee lalingthe mortgage toithoul 
fioliee of unpaid purchase-moneij — Evidence Act II of 
JS72),*. 1 15 In a registerc‘1 sale-deed of a cbawl it 
was stateil that the vendor had received considera- 
tion in full and there was also an acknowledgment of 
the vendor at the foot of the deed to the same effect. 


ESTOPPED— conld. 

3. ESTOPPEL BY DEEDS AND OTHER DOCD- 
JIENTS— confd. 

The vendor had also parted with ail the title-deeds 
relating to tho property. The vendee subsequently 
mortgaged the property to the plaintiff who had 
no knowtedgo that tho full amount of the consi- 
deration money was not paid to the vendor though 
he Imew that the vendor was in possession of some 
portion of tho property. Hell, that the defendant 
[the vendor) was estopped from contending that 
she had a lien on the chawl for the unpaid balance 
of tho purchose.money by her declaration as to the 
receipt of the whole purchase-money and by her act 
in handing over the title-deeds. Per BaTcaEtOR, 
J — .4 vendor of immoveable property who en- 
dora^s upon tho purchase. deed a receipt for the 
purchase-money cannot set up a lien for unpaid 
parchaae-money as agiinst a mortgagee for vilue 
Without notice under tho purchaser. TemtBAJfv. 
Kashibai (1908) . . I. D. R. 33 Bom. 53 

23 , Estoppel of julgment- 

debtor by previous petition— Appficafion to 
«H aside sale »n execution of decree not mentioning 
fraud and trregularUi/. The fact that a judzment- 
debtor, who petitions to have the s ilo m ozeoution of 
the decree against him set aside on the ground of 
fraud and irregnlanty, has, m a petition made 
previous to the sale asking for its adjournment, 


. . , ... ,| 

31 . Rarties to suit both deny. 

ing title from the sama dooumant— Querhon 
of vxUdity of dKarn'iil — Suit for possession The 
plaintiff sued the defendant to recover a sum of 
money bvattaohmentan isateof certain property in 
the legal possession of the defendant. Both the 
plaintiff and the defenlant professed to derive their 
title bv virtue o! a document which the Court found 
was invalid according to filahomedan law. Held, 


' ' I.D.B.7 Bom. I'fO 

2S. Rights of tranafereo of aub- 

lessee — Lease, construction of — Right to deny 

, I . • n 4 /.f q ejllace 


cntain annual quit-rent Subsequently the proprie- 
tary settlement of tho village (the possession being 
conditiooal on expiry of farm) was made with the 
sob-lMsec. avhose proprietary rights haying been soiil 
atanetion were purchased by the plaintiff, who auea 
to act aside the lease. Held, oo tho construction of 
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• ESTOPPEL— coniJ. 

3. ESTOPPEL BY DEEDS AND OTHER DUCU- 
51ENT&-concM. 


whose rights ho purchased, as estopped, is would 

hare been the latter, from questioning the rahdity 
of the lease in (arour of the defendant . K ctw 
CnowBEY V. Jaskke Peks^d , . lABTftlo^ 

26. Acquiescence — ^ 

J/indu in’dotc^— E^eci of afienofion 0 / lafertrf tH 
ivhjtcl of tu\t. A Hindu dying intestate left two 
widous (D and .1/) as his co-heircases. A document | 
put foru ard by a third party (//) as n will of the de- 


Dobey V. MfJfA BtEE . . ^ » 

9 VT. R. P. C, 28 1 U Moo. I. A. 487 


27, Solebnaoift, effect of — 

Finiifl? hj Jiidgt on remand-^Speetal appeal 
In a case which was remanded to bo tried on ita 
merits, the remanding Judges being of opinion that 
It was not barroil, the additional Judge of the 
xilUh adhercil to h» former opinion that the plaint* 
id's claim was barred by limitation, but found as a 
fact that she bad been a party to a eoiebnama 

1 ..,1.... ...lA > . ..L.Url.. A — -.» • I- — 


jiiaiium was uarrwi uy tiie soietinama trom main- | 
taming this suit, Bkuguvn Been Potiev r. Jfyna ‘ 
Bate, 9 11". It. P. C. 23, distinguished Joikio. 
BcxsEE Kooer f. Assu>' KooEB . 14 W, IL 370 j 

28. hiinor, contract by — Deedol i 

executed by minor— llalifieation by { 
ae^uiescenre. A sued In 1S95 to rccorer certain : 


ESTOPPEL— confcf. 

3. ESTOPPEL BY DEEDS AND OniER 
DOCUMENTS— <0/1 fef. 


faildl to ascertain it when ho attained his majority 
in 1878 His conduct of acquiescence in it had, 
moreorcr, acted as a ratification of the contract of 
rclinqntshmcnt. Vesicataciulam v. Matialarsh* 
MAMWA . I. If. H. 10 Mad. 272 

26. — Objection of minority 

raised after completion of purchase and 
possession by Tendees The rendees in a suit to 
enforce a right of pre-emption, set un as a defence 
to the suit that the sale was mv.alid, on the ground 
that they were minors, and therefore mcompetent to 
contract Held, that, as they had paid their money 
to the vendor and the eonvej ance had been perfect* 
cd, and they were in possession of the property, they 
were estopped from urging such ground. Krem 
Karam r HaR Dayal . L L. B. 4 All, 87 

30. Plea of non-liability to pre- 

emption of property acquired by pre-emp* 
tion. The fact that a property has been acquired 
under a claim of pre-emption does not estop the per- 
son whohasacquired itfrom pleading that the right 
of pre-emption did not extend to such property. 
Saua Rawr Debi Parsitad . . 7 N. W, 88 

81. Signature on blank bond 

—Blank etamped paper. Whore a person chooses 
to entrust to bis own man of business a blank paper 
duly stamped as a bond and signed and seated by 
himself, in onler that the instrument may be duly 
drawn up and money raised upon it for his benefit, 
if the instrument is afterwards duly drawm up and 
money obtained upon it from persons who have no 
reason to doubt the bond fidet of the transaction, it 
must, in the absence of anj’ evidence to the contrary, 
be taken that the bond was drawn in accordance 
wllhtheobligor’a wishes and instructions. WaHTO* 
m<nEssav.SoRGADAS3 . I. L. R. 6 Calc. 80 

82. Destruction of document — 

Omnia prceevmuntur contra epolicUorcm In a 
suit brought against a Collector to compel him to 
refrain from preventing the plaintiff executmg his 
decree against certain land, the only I'Asue l^ing 
whether the land was the private property of the 


lor. item, luai ii w as not competent lor the defend- 
ant to aay that the document was not sucha one as 
I could be legally ^mitted in evklenee, and that the 
case came within the rule, oKRi'a pr<an<nii<nliir 
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ESTOPPEI.— conJ<f. 

3. ESTOPPELBYDEEDSAND OTHER DOCfU- 
JIECrrS — eontd. 

contra epohaiorm. Abdeshtb DHiynsHAi v. Col- 
LEcroE OF SoBAT . . 3 Bom. A. <X 118 

4, ESTOPPEL BY JUDGMENT. 

1. Civil Proceduse Coda, 1882, 

s. 13 (1859, B. 2). The doctnne laid doivn m tb» 
Duchess of Kingston's Case, 2 Sm. L. C 679, as to 
estoppel by judgment is applicable to cases tried 
under the Civil Procedure Code, a. 2 of nhicb is 
consistent mth that rule. Kbcoowlee Sikos t*. 
Hossein Bus Khax 

7 B. L. B. 673 : 16 W. R. B. C 30 

2. - - — ~ Decree — Difference htiueen 
decree and agrtetnent on uhich it teas based So 
long as a decree subsists itr>ror»-'-.-’ - - ' 

the parties th< 
are bound by 
prior ogreeme 
ground that th 
of the prior a 

parties had rc<iu<.dieu uie court nbich passed the 
decree to dran* it up according to the terms of the 
agreement. Jahsibai v. At.uaium BAStmAV 

8 Bom. A. 0. 241 
8. ■ ... Decree in suit on knLuUat 

>-8v&s<{uen( suit on some Aa&uitot. A suit (or 
rent svaa brought against the guardian of a 
and tb* - 


uiL* ufcree in the lonaer suit 
from denying the Vrfiidity of the kabuliat. Tabi- 
SEEPEBSAUo Gbose V. Skbeoopaul Paui, Cboto. 
nnBT . , Marsh. 470 : 2 Hay 593 

4, — • DismissaJ of sntt 

on failure to prove labuUed — 


I . ... w, w. cT, Ret. Jtt 

h. Decision of genuineness of 

doenmonts An affirmatir.n ' 

tv.«. »• ' 


ESTOPPEL.-ccnfcf. 

4. ESTOPPEL BY JUDGMENT— eontd. 

Order for execution of 


cree withmi*^ • 

judgm 
tioa h( 
pedfee 
decree 
vasD 


I 7. Order disallowing objee- 

tions to attachment— Citnf Procedure Code 

(.1859), s.2i6, (1879) 4 283. f 

1 decree against S 

fautlv. <• — • « 


I .vv/ Lu suit uas brought by K 

t vithm one year from the date of the order, but L, 
1 who purchased the right of S in the lands attached 
and eold, did bring a suit'nithin a year from the 
I date of the order to obtain uhat be had bought at 
' the Court sale from K and other* 


1. L. AL4.U8d.3U2 


8, - Civil Procedure 

Code, 1SS9, s. 2i9, rejection of tfoinv under— 
Limitation — Adverse possession, plea of Aa 
order passed under a. 246 of the Code of Civil Pro* 
cedure, ISP® w— * - 

wiU, if not > 

bim afterw 
tbe date of 

by the decr • ' • • ' 

.. U XX. i> Mad. b08 


0. ' - Civil Procedure 

Code. 2882, e. 33S — Order rejecting claim-pehUon. 
An order rejecting a claim-petition under s. 335 of 
the Civil Procedure Code, not being appealed 
against uithm one year, acquires the force of a 
decree, f'etagulAan v. ZaMmana, I. L. P. 8 Mad. 
506, folloned. Acitota v. MAMSiAnr 

I. la B. 10 Mad. 357 


10. Order rejecting 

etaiRi under Ciuil Proceifure Code, 1882. s. 287 — 
Parties—'^'’” ’ 

gage aaiL ■ ■ 

pertjr Act 


, , ' '..o i^iiiuiiieiiMS 

». uiui tils in a subsequent suit iietneen the 
same partie*. JiranrEucB MooacnjSE r. OostA 
Motee Dossee . . 12 W. IL 626 
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ESTOPPEIj— fcmfi. 

4. ESTOrrEL BY JUDGMENT— con/d. 


ESTOPPFI_ccn/d. 

4. ESTOPPEL BY JUDOSlENT-^cfdJ. 

judicata Bprlicd was not relevant, that terra refer* 
ring to a matter decided in another suit. RaM 
Kidpal r. Rpp KrrABi 

I. L. E. e AU. 260: L. IL U I. A. 3T 
13. CitiZ T’rocedure 


was estopped from now re-aaserting his cJaiin. 
KBISBKAN V. ClIADAYAN Kmi Haji _ 

LIi. E. 17 Mad. 17 


11. Ci'ril Proftisre 

Code (Act VIII of 1859), a 216 — Ct’nl Procelun 
Code (Act XIV of 1882), ss 281, 2S3—LimtMion 
Act {XV of 1877], S<h 11, Art ll—LtmiMtonAcl 
(IX of la"? !')» SeV II, Art. 15 — Sait }or posrw’on. 
In certain execution-proceedings land was attach* 
ed, but before the sale the judgmentAcbtors, with 
the permission of the Court, sold the land to the 


Code of Civil Procedure for re-trial ou the meritv 
practicalljr took no steps whatever to defend the 


V. Pup Kvan, 1. L. P. 6 All. 269, relcrred to. 
Kisuak SaQai V. Alacad Kuav 

I.L.E,14 All. 04 

14. In reference ta 

an Application for execution of a decree, a Court 
made an order between tbo parties construing the 
decree to award interest at a certain rate till pay* 
meat. lltH, that no contrary construction could bo 


prove that they bad been ui possession of the land 
twelve years before suit. On appeal to the High 
Court, the plaintiffs, appellants, contended that 
the cUm of the defendants in the eiccutmn* 
proceedings having been rejected, and they not 
haviog brought a regular suit wthm one year from 
the order of rejection to establish their right to pos* 
sesaon, the defendants were pres en ted by that order 


they could have brought a suiUto establish their 
right to pos'cssion, and that such timo had not ex- 
pired. Gesd Lall Tewabi V. DrifOWA-rn Ram 
Tewabi , . . I. L. B. 11 Calc. 673 

F 12. : Constrnctionofdecreerxiade 

iix order in executloa-Ffoceedlrg — EiaoMy 
of »ufA order — Omif\on to appeal o^uinri order. 
A Court hav ing junsdiction dec.ded in the course of 
execution-proce^inps (hi an order which was not 
appealed) that the decree to be executed awardea 


1. D. AW ( All. 1U2 : 14 . K. 11 i. A. lUl 

15. Decree In enit to set aside 

adoption — Peveraiontr, Quart t IVTiethcr a de* 


than the plaintiif. Joiooba Dassyav. Basiascon- 

I. Ii. B. 1 Calc. 280 : 25 W. B. 235- 
I.. B. 3 I. A- 72 
See BnAowABTA v. SuEin I. D. B. 22 All. S3 
and CnnEOPU Srson v. Dotqa Dtt 

LD B. 22 All. 352 

16. Direct of decree appealed 

Prom after - * ' ' 

rule— A’o bar • • ■ 

hlle aertved / 

An adoption 

High Court o • 

appeal to the I'nvy Council was preferred, when the 
parties entered into n compromise and the appeal 
was permitted to be withdrawn. Held, that the 
decrco of the High Court as to the validity of the 
adoptimi became final and was not affected by 
compromise so as to allow the matter to bO again 
litigated between the patsies or their privies. Al- 
though the deciaion of a Court as to the vahdity e£ 
an adoption in a suit between A and B may, in auy 
subsequent proceedings between A and those claim*- 
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DBTOPFEIr-coTUd. 

3. EsWpELBrDEEDSAKD OTHER DOCtr- 
iIENTS~<ontJ. 


contra fpoliatorem. 
tECTOB OF SCEAT 


Akdesitie Dbawibbai ft Odi> 
. . aBQm.A. C.ue 


4. ESTOPPEL BY JUDGMENT. 


ESTOPPE]>-<cn«. 

i. ESTOPrEL BY JUDGMENT— 

0. — ^ Order for execution of de- 


e. 13 (18) . t 

Duchess c • • ■ 

estoppel 

xinder tb< 

consjsten 

Bosseik Bex KuAy 

7 B, D. R. 673 s 15 W. B. V. C. 30 

2. — — Decree — Dtffirencc bttueen 

decree and agreement on uhich tt toaa baeej. So 
loBg as a decree subsists unrerersed and uororied, 
the parties thereto And those claiming under tiioia 
are bound by it, and no effect can be giren to any 
prior agreenient regardm^ the same matter on the 
ground that tho terms of the decree differ from those 
of the prior agreement, notnith&taodmg that the 
parties bad requested the Court uhicb passed the 
decree io drau it up according to the terms of the . 
eneemeat JaBBrrar r ATuajust Baborat 

8 Bom. A. C. 241 i 

8. ■ . — Peered in suit on kabtUiat 

— Subsequent suit on same labvlxot. A suit for 
rest naa brought against the guardian of a minctf. ' 
and the Court gai e a decree founded on a kabuliat i 
ciren by the ancestor of the minor. After themuior 
bad come of ege, a suit uas brought against him for 
subsequent arrears under the kabuliat Veld, thnt . 
he iras estopped by the decree in the former suit I 
from denying the vJidity of the kabnliat Tajii- 
jibebeesaud Guoss ft SBEEfloraot Pam. Ckow- 
PERY . . . Marsh. 476 s 2 Hay 583 

4, JJismtssal of suit 

on jaiture to proie Xabuli(it-~-PJeading*, admis- 
sion tn statement in. Plaintiff sued before on a ka> 


Kauuuat ui leui unnii reciiru luai uie aauuiuii t 


Peciaion of geniiinoness of 


ol these t^cuments m a subsequent suit between ttio 
eame pmies. lIcppiEBim MooKerJef v. Ooata 
Motbe Dossce , . . 12 W. R, 525 


7. — - Order disallowing objec- 

tions to attachment— Cifi/ Procedure Code 
<IS^P}. S.2J6, (1879) s. 2S3. £,in execution ofa 
decree against S, a member of an undiridcd Hindu 
farndy, for a persona? debt,atfa(»fiefi the mteresf of 
S in eerfain lands alleged to be the joint property of 
thofamdy of^. A'lnlcrvenixi, andobjeotcil to the 
attachment on the ground that the property was net 
family property or partible The objection was dis- 
atloired under e. 2-ffl of the Code of Ciril Procedure 
(Act Vlll of lh59). No suit was brought by R 
iritbin one j ear from the date of the order, but I, 


tvas estopped from nyam pleading that the same pro- 
perty «os not family propeetyoe partible. BattBOB 
jCatsnxaBArt Lakshjuxa SnAXsaoenr 

I. L. R. 4 Mad. SOS 


8. - ■ Cm2 Procedure 

Code, JS5P, s. 249, rejection of clam under— 
fitmtlation — Adierse possession, plea of. An 
order passed under s. 546 of tho Code of Ciril Pro- 
cedure, 1650, rejecting a claim after inreatigaticm, 
nUI, if not contested by suit by the claimant, estop 


i. Xi. Ai, t> lumA, ui/i> 
Civd Procedure 


Code, 1682, a. 3S5 — Order raeding claitn-pelilion. 

. . 1.. — of 

lied 


* M d5T 

10. Order rejecting 

claitn under Civil Procedure Code, 18S5, s 281 — 
Parties — h'on-joinder of puisne mortgagee i» a mort- 
gage outC — Pigdt of redemplioit — Transfer of Pro- 
perig Act (JV of 18S2), s &S—Clam tn ezeeulionto 
mortgage jaremises. A mortgagee sued on his mort- 
gage and obtained a decree against the mortgagor 
for the principal, together with the interest accrued 
due thereon, and for the sale of the nipr^g8|® pro* 
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4. ESTOPPEL BY JUDGMEKT~<on/(/. 
tagce the opportunity of discharging it. Ko suit 
was brought to question this order The fimt mort* 
caco was not paid off, and the mortgage premia 
were brought to sale The purchaser, who was the 
first mortgagee, now sued for possession oi the land. 


to the present suit •, that the eccoiiu mottpigeu 
was estopped from now rc-a«scrting his claim. 
Mishkas v. Cuaoavan KtjTTt lUJi 

I. L. B. 17 Mad. 17 


11. Cirif Procedure 

Code (Ad YIII of 1S59), e 2J6 — Cinl Procedure 
Code (Ad XIV of 18SS). «a 2SJ, 2S3—LimtMton 
Ad (YP of 257?), Seh. II, Ad. 11 — Ximilnfion Act 
(IX of 2572), Sch. II, Art. 15 — <Suil for possession. 
In certain execution-proceedings land was attach- 
ed, hut before the sale the judgment-debtors, with 
the permission of the Court, sold the land to the 


ESTOPPFIa— cenfd. 

4. ESTOPPEL BY JUDGllENT-lecnfi. 

fud$eata applied was not relevant, that term refer* 
ring to a matter decided in another auit. Ram 
r. Rup Kuaki 

I. L. B. 0 All 269: D. B. 11 1. A, ST 

13. Ciitl Procedure 

Code, » 13, expl. II — Execution of decree — Prtnetple 
of res judicata ae applied to execution proceedings — 
Decision not tn anoifierruit, but in same suit. Where 
a person on his own application was added as a 
party respondent to an appeal, and on the case 
on appeal being remanded under a. 6C2 of the 
Codeof Civil Procedure for re-trial on the meritv 
practically took no steps whatever to defend the 
auit : — Held, that he could not afterwards plead by 
way of objection to execution of the decree, matters 
“ • • • - ■ ■ • • -e to 

irpol 
to. 


I. D. B. 14 All 04 

14. In reference to 

an apphcation for execution of a decree, a Court 
made an order between the parties construiug the 
decree to award interest at a certain rate till pav- 
ment. Held, that no contrary construction could be 
placed upon the decree id a subsequent application 


twelve years licforo suit. On appeal to the High 
Court, the plamlifls, appellants, contended that 
the claim of the defendants in the execution* 
proceedings haviog been rejected, and they not 
having brought a regular suit wthin one year from 
the order of rejection to estallish their right to pos- 
ses-ion, the defendarts were presented by that order 


they could have brought a auit«to establish their 
right to pos'eMion, and that such time had not ex- 
pired. Gr^D Lau. Tewahi r. DryoKAvn Ram 
T rwAri , . . I, Ik B. 11 Calc. 673 

f 12. Construction of decree tsade 

in order in executlon-prcceedlrg — Ftpohiy 
of such order— Omis.'ion le appeal againsi order, 
A Court ha\ing j’unsdiction dec.ded in theroone of 


• as u.au>, uiu quiALA'ii wuiiulI Ujc ia« of res 


A. L, A, I Afi. K. 11 1. A. Ibl 

15. Decree in suit to set aside 

adoption — Eetersioner. Quart: Whether a de- 
cree in favour of the edoption passed in a suit by a 
reversioner to set aside on adoption is binding on any 
reversioner except the plaintifl 5 and whether a ritci- 
alon m such a suit adverse to the adoption w ould bind 
the adopted son as between himself and any other 
thantkepUiritifl Jvmooka Dassv.vv. BtSIASCO^• 
PtBlDaSSYA 

I. L. B. 1 Cale. 289 : 26 W. B. 236 
Ik B. 3 I. A. 73 
See Bhaovtawia v. Bmun l.Ii.B. 22 All. 23 
and Cniimmr Sixon r. DuitOA Dn 

I.Ii B. 23 All. 862 

16. Effect of decree appiealed 

from after compromise on appeal— Aimi/ of 
rule — A’o lor to persons contesting inter se under a 
title omwd from one of the original ht.'jant/. 

«■* * " I ' ' ' ■ ihd Ly the 

• ■ • ■ • c Court, an 

• *•• • when the 

a ' • ■ a ■ • tLf apjpcal 

was permitted to bo withdrawn. Ihl'., that th'- 
decree of the High Court at to the validitv of the 
adoption became final and was not aCected Lv iLe 
compiomi<c so as to allow the matter to U aguiD 
litigated between the parties or their prints Al- 
though the decUioD of a Court as to th^ validity cf 
an adoption in a suit between A and D mar, in auv 
subsequent proceedings between A and thoec- cUum- 
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ing under Iiim on tbo one side and S and those 


operate as an estoppel 90 as to prevent the validity 
of the adoption being ecain questioned by cither 
party to such suit. VyriiiLiN'Ot MtrppAXAB r. 
ViJAYArnAMHAL . . I, Ii. ^ 6 Mod 43 

17. Decree in compromised 

suit — Fnrehastr pendente Itle. A person who 
buvs with her eyes open, penienle hte, cannot 
maintain a suit in\olving a revival and rp.tria| of 
the very question decided in her xendoi’a auit, 
Naiiukoonissa Biern v. Aouur Am Ciiowdiirv 

7 W. H. 103 

18. Decree In fiUit to Impeach 

■conditional sale ~Purcha^er front fondiOonal 
vendor. The purchaser of the conditional vendor’a 
mtereit ponding the suit to impeach the conditional 
eala roust bo bound by the decree in that suit Gn\> 
SSE'OOOOBCK U. Buoosutt POOBEY 2 Agra 801 

Id. .. . — Decrees ugaiRSt sisters with 
life-interest in property of father— E^ect e/, 

OB eurvit'or The survivor of several Hindu sisters is 
not bound bv decrees obtai icd against her risters 
I \ during thtir lives, whose interest was only a life 
interest la thosr father’s property, which on Ibcir 
death passed to the survivor as heir of her father 
JoYOOSiND SonoY 1' Mvktvb Koovwar • 

I7W.II 1 

20. Decree as to right of way 

—EUect of, <M a^ainjt naetion./iifrc^iMer of Inndi 
»n mortgaQe enit A brought a suit against S to 
have it declared that 3 possessed no right of wav 
over hts landa Ibis suit was dismis^, and ti 


against 3 to have it declared that no such nght of 
way existed over the lands : — Held, that C was not 
estopped by the previous decision against A. his 
mortgagor, from again raising tbo question of the 
validity oi the right of way over the svid lands 
BoNOMAI.EE NaO V KoYLASH ClICMPEB PeY 

I. D. B. 4 Calc. 632 

21 . BeUance by plaintiff on 

case in their favour subsequently reversed 
Where the plaintiffs appealed m both the low er 
Courts fo Che juris iicfion for the detcnniiatioii of 
a pievious suit as evidence m tbeir favour, and em- 
bodied it m their plaints os being a maten^ partico- 
Har of the cause of action which they propose! 


ESTOPPEL— confj. 

4. ESTOPPEL BY JUDGMENT— coRfd. 

already passed in favour of these plaintiffs on tho 
strength of the decision of tho High Court, which 
reversed the judgment i i the previous suit on which 
the plaintiffs had relied. Pakiotv v PAKntrrY 
CitowDintAnr . . . 8 "W. B. 402 

22. Decree in former uisuc* 

cessful suit — 7?/ji*i'nj aomr UtU «s defence I'a 
subeeauenl suit Tho fact that a person failed to 
establish a pre-icriptive title in a suit in which he 
was plaintiff, docs not debar him from defending his 
right of possession against another plaintiff suing 
him lor tho property. SitRtDiKR Vivayak r. 
BibajibinJivui . , 6 . Bom. A. C. 220 

23. Suit for wasilat after dec- 

ree for possession — Setting up title of third 
parly In a suit for wasilat brought after a decree 
awarding possession to the plaintiff the defendant 
cannot set up the title of a third person. Bcsoae 
Coal CojtrANY f DlBEB'tBVHDvHEA 

Marsh, 105 : J Hay, 181 

24. Decision in former suit de- 

daring patm sale vaiid— Cfeiwi in onolAer 
form Where a patni talukh bad _ been sold for 


set asiile tho sale, but had failed, aod now ranewea 
tho attempt t—IIeld, that, even if the claim of 
these persons to the xainiiidaTi nahts had been 
proveil, which was not the case, they could not 
now repeat their old suit against tho patnidar in a 
new form : still Jess could they, after having 
alnaysdefliedtbo existence of the pstni talukh, 
now claim m appeal to be its owners, if it existed. 
Hrmo Nath Dass tv Koma Nats Subua 

25 W. B. S21 

25, — Deeres on disclaimer of 

title toy defendant in. written statement. 


reason wtt'i ou lue r.utu -uv,. 

decree is valid against him and he is absolutely 

concluded by it so Jong as fraud is not proved. 

IUdiiaKishenChowdhtiyv.KomijlSh.vw 

25 w. B 138 

20 , Decree by consent in forroer 

suit— rtiifenee Act. e. 216-~Suit for poesesaton. 
Plaintiff alleged a purchase of land from A and n , « 
which he afterivards granted them 


Chattebjea . 


1 C . !>■ — . '-—1 
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27. Judgment By consent. A 

judgment bj con'cnt raise? an estopf'cl just m the 
tame vaj’ as a judgment after tlie Court has exer- 
cised a judicial discretion m the matter. Laks- 
XIISBA^EAIl DeVSIIAMUR 1. VlSlIXmAM 

I.L. n. 24 Bom. 77 

28 Decree establishing joint 

Dability — Suit for conlrtbvUon^Dental of Itabi- 
hty. Where a joint decree, pa«scd against scxeral 
defendants, has been satisfied out of the property of 
one of them, and then a aubsequent euit for con- 

„V»1. 


was liable to satisfy the decree m the former suit, 
and that consequently they are not liable to con- 
tribute. AsuA^ SiNo V Ajkas Korn 

2C.L.R. 406 

20 Decree against karnavan, 

effect of — Iitprf4totati<m hy iurnetYin of mem- 
bers of JUdlahar larval — Cifd Prcccdure Code, 
JSSS, s»- ’J 30, Although tbo members of 
a tsrnad or familj may, in an irregular fashion, be 
represented by a harnaran of the Uruad m a suit, 
the decree therein does not raise so absolute es* 


of compelrnt iurisdiction to bar a subseijueni claim 
for compensation in a suit for arrears of renl, as 
veil ai for compensation— Mixed question of law 
and fact A suit tor compensation Mas brought in 
the Court of the Munsif at Goas in iSCS ny tbo 
plaintifl tpatnidar) against the defendant’s |>rede- 
cessor? {dorpalmdars), upon the basw of s dnrpatni 
labuhijal, Mhich stipulated that the darpatntdars 
would deliver certain article? to the plaintifl's 
landlord, or in default thej nould compensate the 
pUinliS for any damage she might sustain The i 
Court (which had no jun?>IictiQn to try suits for 
rent) gave a decree to the plamtifi for damages i 
which she had suctainc'l for the darjatnidars’ do- | 
fault. Id a subsequent suit brought b\ the same j 


tertain a suit for arrears of rent, it was competent 
to entertam a loit for compensation for breach of 
contract, and, aa the prcTious suit was not a suit for 


ESTOPPEL— ronfJ. 

4. ESTOPPEL BY JUDGMENT— confj. 

arrears of rent, nor was the claim in tho subsequent 


the issue whether that particular stipulation was 
valid or not, the question being a mixeil question of 
law and fact. A decision in a previous amt on a 
question of law, even if erroneous, would operate as 
res judicata in a subsequent suit. Parthasaradi 
Ayyangar v. Chinna Krishna ,4j/yany(ir, I. L. R. 5 
Mad. 304, dissented from. Bisirjfc pRtVA Cnow. 
DHCSAM V Braba SukDari Debs'a (1001) 

I. L. R. 28 Calc. 31& 

31. Decree— irAe/Acr a decree 

estops a person not a parti/ to tt — Evidence, Certain 


a decree was made inG’s favour. In fl subsequent 
suit betueen 0 and one £, who was no party to tho 
previous suit : Held, that D was not estopped by 
that decree from disputing O's title to the pro- 

g jrty Brojehdba Ktnun Bor Cnowosy 
opi Mobah Ror (1003) . .7 C. W. N, 674 

82. Representative of deceased 

plaintiff— CiwIProcedureCode, ss 402 et seq — 
Suit in formd pauperis — Death of piaintiff— .Decree 
passed tn tqnorance of piainti^'s aeath^Appeal— 
Consent order for re-tnnl — Objection to jdaintifJ's 
represenlaUve suinq in formd pauperii Tfio plaint- 
iff in a suit brought in formd pnupceu Qied, but 


On this appeal an order was passed, by consent of 
parties, sending bacL the suit to be re- tried on the 
meritsas between the derendant and theperson 
nominated bj bun as plaintiff, and it was so 
re-trierl, and a decree was again parsed in favour 
of the plaintiff Held, that it wa? not thereafter 
open to the defendant to object that there had 
b^D no inquiry mto the right of the representative 
of the original plaintiff to sue as a pauper. Abbar 
IIcsAix r. Aua Bibi (1903) L L. R. 25 AIL 137 

33. Purchaser Of land— fAtoppef 

by judyment— /?«* judieafo— <7irif Procedure Code 

(AetKiV of ISS2),i 15 — Purchaser, prrnoit* /uff 

Defence ta prenous smf — Vendor, possestion of 

Pleader, non-disdosuTe of facts b<j — Eiidence Act (/ 
of 1S73), S. IIS — Fraud-Silence, ichen fraudulent. 
A purchaser of land cannot be estopped 
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by a in a suit against his Teadorc 

comiaeiiced after the purchase, though the lormer 
had, as pleader for the vendors, active)/ defended 
tho suit. JWereanlile Jnveftmsnl and Oenera/ 
Trust Company v. Jitver Plait TruU, Loan, and 
Agency Company, Ch S7S ; Hohunt Dat r. 
Hilkom/il Dewan, 4 C. IT. N, 2H3, followed If, 
however, the purchaser had allowed tho vendors to 
remain in possession intending to mislead tho plaint* 
iff, irbo, having been so muled, had sued tbern, 
the decree in suit would bind him on the ground of 
fraud. Silence amounts to fraud for which » Court 
will grant relief only, uhen it is the non-discl isuro 
of those facts and circumstances, which one party 
is l/'yally bound to communicate to the other. Fot 
V. Mackrtih, 2 R R- 55, followed M'Renxxt. v 
Brihsh. Linen Company, 6 App, Cat 52, distin- 
guished. The silence must also he a true cause of 
the chsnge of position of the other party Ptckard 
V. Stare, 5 A. 4" E- 46$ ‘ 4S R- R 53S< referred to. 
A person conduetingss pleader the defence on behalf 
of a defendant is under no legal obligation to dis- 
close to tho plaintiff the fact that the defendant 
had, prior to the suit, transferred the subject. 
matteeof thesuitto him. dfe^unt Pus r dfiflomaf 
Dewan, 4 C IF. A' 2$3, referred to. S. 1 15 of the 
Evidence Act (I of 1872) does not apply to a case 
,• • • been only 

mission on 
e estoppel 
. BaKSSJEB 

I, L. R. 33 Calc. 357 

5 EiTOPPELBYCOSDUCr. 

See Hisdu L\v? — SELT-A cQUietTios. 

I L. R 33 Calc. H19 

1. — ' Representation made to, 

■and acted upon by, party. When a person wil- 
fully inducts another to believe the cxistsnee of a 


V .U.1 . . (>vV. H, tlou 

Baneepershad V . Maps Sixqk , 8 "W. K. 67 

2. Evidence Act, 1872, e, 116 

-—Pernttlting person to believe in and act upon the 
truth of anything. S 115 of the Evidence Act, 


I. L. B 7 Oale. 594 
10 O. I», B. 681 
. 1 , ■ - - .tdmisrioii of 

poult of law. An admission on a point of law is not 


ESTOPPEL-contd. 

6. ESTOPPELBYCOXDUCT— co«W. 

an admission of a “ thing ” so as to make the admis- 
sion matter of estoppel within the meaning of s 1 15 
of the Evidence Act. Joteniro Mohun Tagore r. 
Oaneniro .Vohun Tagore, 9 D. L. R. 377 : L R. 
/ A. Sup, Vol. 47, and Oop'e Loll v. Ghundrallet 
Buhao)ee, HR L. R 391, referred to Jaqwaht 
S fjrano. SrtAsSrsoa . I. L. K. 21 All. 285 

4. ■ - - — Estoppel caused 

hy representation on tehieh action has followed 
— TtlU, as l/elween rival purchasers supported by 
an estoppel a^eeiing the assignee of the person es- 
iopped-^RoUec. The law enacted in the Evidence 
Act, 1872, a 115, relating to estoppel as a conse- 
quence of declaration, act, or omUsion causing 
another’s belief, and action thereon, does not differ 
from the English law on that subject, of which the 



omission has induced another to act, or to abstafn 
from acting, should have been fraudulent, or that be 

.. — ,4— it.-.L >. ,. < * ■ jpre- 

bare 

* . the 


•Uod 3, rofeired to and disaffirmed A widow hod 
held benami, for her husband during his life, pro- 
perty ss to svbich he had executed a hibanama in her 
favour. After his death, she mortgaged the pro. 
perty, her son representing her in tho transsctioo. 
After her death, in a suit between rival purchasers of 
part of tbe property comprised in the hibanama 


SAUiic coulu ue uuuweu lo deny tna truth ot tnis 
representation, intentionally made on his part, 
which also had been acted on by the mortgagee ; 
and it made no diSerence that the son bad not hod 
a fraudulent intention As a result of the estoppel 
upon the son, any purch.aser of tbe mortgag^^® 
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B. PcpreBontatWe — PfprewBto. 

iion hy fxrson other party Ihrouoh tchom pinintiff 
claiiM — Suit for proptriy through prior holder. 
AMicre a person chims'propcrty aa the rcprcaonta- 
tive of another, the doctrine of estopiicl cannot 
apply torothseatationamad® by any one except 
•that other wrson. Rakoa Rac v Biiavayammi 
I. L. R. 17 Mad. 473 

e. ‘ Minor, fraud by — Fraudulent 

fepresentalion hy minor that he uwa of age — Coa. 
tract hy aninor. A minor rcproficnting him«eU to 
be of full ajo sold certain proportv to A and exe- 
cuted a registered deed of sale The do«l contained 


7. Intention of parties as 

ovidenced by tbelr acta — Execution of deed of 
partition— Femfor and purchaser. AVhatever may 


DcTT . . . . 4. B. Ia R. P. C. 10 

B 0. SoOEHEEUOtCEE DOSSEE V. lIOflB'CtlBO 

Natb Dutt ... 13 W. R. P. C. 14 

8. False representations to 

induce others to contract. Parties who by 
false representations Induce others to enter mto con- 


9^ Conduct of complainant 

conducing to acts complained of— Claim to 
relief If the person nho asks for reilress is a party 
who has countenanced the acts of uhich bo com- 
plains, the Court is bound to refuse him any redress 
or assistance. Bnvno Derr v. Leeitr vkee Kooer 
18 W. R. 123 

10. Suit by guardian to set 


suit nwa brought under such circumstances, it was 
dismissed wnth costs, the Court learing the mioor to 
sue to set aside the lease through some other person 
as next Iricnd. Jlossioinxtt Joct'«in v. Iroo- 
Bcimiioo SanootnAX . . 19 W, R, 233 

n . Mortgage by minor — Foid- 

oile morf^aye — Eetopptl — Evidenee AJ (/ of 
1&72), t. 115 — Fraud-^peetfie RtUef Aet (X of 
JS77i, «*• dSv 11. The general law of estoppel, as en- 
I acted by a. 115 of theEridenee Act (lof 1872), wiu 
' sot apply to an infant, unless he has practised fraud 


ESTOPPEIi— c-ntd. 

6. ESTOPPEL BY CONDUCT— con/d. 

operating to deceive. A court administerin'’ the 
equitable principles will deprive a fraudulent minor 
of the benefit of a plea of infancy; but ho who 


Ckunder v. Oopal Chunder Laha, I. E. R 20 
Calc 296 : Mills v. For, L It. 37 Ch D 153 ; 
irri^W r. ^note, 2 De Qex if S 321 : and A'cison 
T Sloeter, 4 De Oex ^ J. 453, discussed. DltURSio 
Dass Chose u. Brabho Dctt 

I. Jj. R. 25 Calc. 610 
2 C. W. N. 330 
Held on appeal (affirming the above decision), 
that s. llSof the Evidence Act has no application to 
contracts by infants ; but the term “ person ” in 
that section applies only to a person of full age and 
competent to enter into contracts. The words 
“ person ” and “ party ” in a 64 of the Contract Act 


fancy, or was put upon enquiry as to jt:— //</d 
(affitming the decision of Jaxitixs, /.), that th« 


distinguished Bbobsio Dittt v DuARSto Das 
Gdose . . . I. It R. 20 Cale. 381 

S C. W. IT. 408 

13 Fraudulent conduct of 

parties — Pleading illegality of agreement. In a 


13. Fraudulent endorsement 

OBihuudi — Forged hunai. The f*«nd fide holder 
for value of a forged hcndi, to whom, after it had 
been dishonoured, it had been transfer^ by 
endorsement by the payees, who at the time of 
eadorsement knew that the hondi was forged, eued 
the payees on the bundi. to recover the amounthe 
had paid them for it J/eli, that the payees were 
estopped from setting up the forgery of the hundi 
as a bar to the suit Eisstx Cilixd p. Rajev- 
nao Kishohe Sixob , I, L R. 6 All. 302 
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14. Laches of purchaser — Ac- 

guiescence. Where a purchaser ol land lies by for 
hve years allowing another person to ocenpy tho 
land and afterwards to sell it he la ratoppra by 
his own conduct from afterwards claimuig the land 
from a l/ond purchaser without notice. Uouesh 
C nOKDEB ClLiTTERJEE V. IsSUR CltnsnER CraT- 
TEiUEE ... 1 Tnd. Jut. If. 8. 266 

16. Decognition of status of 

defendant as occupancy raiyat — Suti «ub»e- 
gvenlli; treating Ziim aa oecvpi/pig aeer land. Held, 
that the plamtifi, having once rceogniaed tho cbarac* 
ter of the defendant aa an occupancy laiyat of cer- 
tain land, could not afterwards sue for possession of 
the land, alleging it to be ater land which once 
belonged to the defendant and had by parlitior 
fallen to the plaintiff’s puttee, possession never 
haring been acquiicd by tho plamtifT since pirti- 
tion. Kaloo Rai 1 ' SIouoM lUi . 1 Agra 269 

16. — _ Suit in ejectment as 

against trespassers— iVeuioi/s ndmission by 
plaintiff of affendanf' tenanty — K -IT. P Jient Act 
(XJI of ISSl), a. 36 Tho service of a notice of 
ejectment under a 30 of Act No. XII of 18SI is, as 
between the person who caoscs such notice to be 
served and the person on whom it is served, a con. 
clusivo Admission by the former of the existence be. 
tween them of tho relationship of landlord and 
tenant, and the landlord cannot afterwards sue 
m the Civil Court to eject the same tenant from the 
same land on the groiuid that he is not a tenant, but 
a mere trespasser BalseoSikouv ImdahAli 

L L. R, 16 All. 189 

17. — Application for ejectment 

as a tenant— A' - li P. JlrntAcHXJI of J8S1). 
a. S6 — SubaeguenI au,t for ejectment aa a trespasser 
—-Ctitl and Beienue Courts— JurtsJielion. Held, 
that the mere fact of a plaintiff in a suit for eject- 
ment in ft Civil Court baling oa a previous occasion 
apphed to tho Revenue Court for the ejectmcDt of 
the defendant would not estop him irom asserting 
that the defendant was uiilawfullyin possession, 
that IS, as a trespasser. Zd^eda Bun v Sueo 
Chaean . . . . I, L. B 22 AH. 83 

18. N -W P Rent 

Act {XII of ISSl), aa 36, S6 (fi) — iSu&sei^Hent auti 
for ejectment as a trespasser — Cmf ond ifrtenue 
Courts — diir««/iclion. Held, that the fact that a 
plaintiff m a civil suit for ejectment of an alleged 
trespasser has on a previous occasion taken proceed- 
ings against the defendant under a 30 of tho Rent 
Act, 1S8I, IS not of necessity fatal to the suit in the 

Civil Cr - ° ” -• ■ - - 

IS All 

Rai. At . 

RiH T 


Hamid Ali biun v Wilavat Ah 

I L. B. 22 AU. 93 



I ESTOPPEL— con/rf. 
j 5. ESTOPPEL BY CONDUCT— coiKd. 

o/ rent by zamindar from vendees— Contract Act, 
[ aa.2,23 — Liidtnee Act, as. 115,116. Under a deed, 
I dated in 1S70. the occupancy-tenants of land m a 
I village fiold their occupancy-nghts, and the zamin* 
dars instituted a suit for a declarat.on that the sale- 
deed was invalid under s 9 of Act XVIII of 1873 
(the N— W. P. Rent Act in force m 1879), and for 
ejectment of the vendees, who had obtair^ posses- 
sion of the land. It was found that the zammdars 
hadcoRsented to the sale to the vendees, and recelv- 


dars bad consented towas valid; and that, under 
any circumstances, they were stopped by their 
conduct from bringingasuit toset aside tho aale. 
Per Maumopb, J — That the sale-deed was invalid 
with reference to tho provisions of ss 2 and 23 of 
the Contract Act, inasmuch as ita object was the 
transfer of eccupancy-ripbt«, which was prohibited 
bya 9 of Act XMIl of 1873. Also, per iUBMOOS,. 
y.— That a. 115 of (he Erideoco Act imihea 
that no declaration, act, or omission wiU amount 
to an estoppel unless it has caused the person 
whom It concerns to alter bis position, and to do 
this li« must both believe m the facts stated or 
suggested by it, and must ret upon such belief ; 
that in the present case it could not le said that 
tho vendee was misled by the fact that tho 
zamindars were consentmg parties to tho sale-deed ; 
(hat he could not picnd ignorance that the deed was 
unlawful and void ; that it had not been shovni 
that he acted upon the zanimdar's agreement to 
take no action, so as to alter his pcition with refer- 
ence to (he land ; ai d that, under these circumstan- 
cea, the zamindars were not estopped from mam. 
taming that the sale deed was invalid. Duroa v. 
JBl^'OtlUI . . . . I L. B. 7 AlH. 511 

Revereedon appeal under the Letters Patent and 
(he judgment of Mahmood, J , iinheld in JniNorBi 
Tewari V Dueoa . . I. L. B. 7 All. 878 

20 Receipt of rent from 

mortgagee — Denial of mortgage. Held, that the 
plaintiffs, zamindars, who had received rents from 
the mortgagee as such, w ere estopped from plendirg 
tho mvahditj’ of the mortgage. Gunga Bishev f. 
RasiGutiRai .... 2 Agra 49 

2L Delivery under contract — 

Sabaeguent repudiation. Held, that, w here a person 
delivered indigo pursuant to the terms of a sutta 
made by a third party professmg to act on his be- 
half, be must be considered to have assented to the 
engagement, and was not afterwards competent to 
repudiate it. JiAnojiED NvzzEKOOLt.4n v. Fe^ 
oussoB .... .3 Agra 139 

22. Agreement signed by 

parties and acted on, butn>.< 
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5. ESTOPPEL BY CON*DUCr— confrf. 

Under seal as provided in Zladras Act III 
of 1871-^ro//j, farminj o/. An agrcctnent was 
entered into between the Commissioners of the town 
of r and the defendant, farming the tolls of the 
town of r to the defendant for one jear The 
agreement was dulj* signed by tho defendant, but 
was not executed under seal by the Commiasionon 
as required by Madras Act 111 of 1S71 In a suit by 

the President, on behalf of the Commissioners, 
brought after the expiry of tho year, for a port ion of 
the sum oue to them by the defendant: — HtlJ, 
that, masmuch as tho plaintiff liad fully pet* 
formed all things to be performed on his part and 
both parties had acted under tho agreement, 
thoiieh it was not formally executed by the Com- 
missioners, and as the defendant had bad the 
full bencSt of the contract, it would be contrary 
toequity and good conscience to allowhim to sot 
op as a ground of defence that there was no 
contract in point of law. Goodrich e Viikkak'»a 
LL. B.2Mad 104 

23. Account made up in ftc> 

cordance witb usual couree of dealing. 


fendant could not refuse to be bound by it. 
Thahoob Pebsuao Siyaii « Moitesn Lald 

24W,R.S0O 

24 Disputing validity of will 
By devisee— Pfcvicus acquiescence in mil. 
Where devisees under a will had, on attaining 
majority, made no oh]eclion to tlic wd], but bed, 
on the contrary, impliedly adopted the acts of their 
mother and guardian, and had by their conduct 
and acta agreed to treat tho will aa a valid will, 
they were held to be estopped from disputing its 
provisions Lakshmidai V. Gorpat Morora. 
Gurpat Moroba V. Laeshmiba I 

6 Bom. O C. 128 

25 Bepudlatlon of character 

of heir— Procectfinqs dtsclaimtny tnhmlanef. 
An heir is not deprived of what he is entitled to 
as Buch by baving, in proceedings taken against 
the property claimed, repudiated beirsbip and 
denied that he had inherited. KBESirRaVRCE 
DossEE V. Gooboo Prosad JIstee 

11 W, R 379 
^ Sfttutg vp iriU 

giving larger 4hare. Jfor by having set up a will 
by which he claimed a larger share and failed to 
prove it. AiniEPOOLiau r. Govb IIcbree Biswas 
16 W. B. 251 

27. - Disclaimer of will 5 * 1 ! 

♦uiscju'flffv tftbng vp trill. Where A, having 
u«ed a document in a tnit and disclaimed allri^t 
order it as a will, on the ground .that it was not 
of a testamentary nature, brought a »nit to leeover j 
prop, rty in which he set op the document at a | 
VOL. n. 


E S T O PPECi— conld . 

5. ESTOPPEL BY CONDUCT— confd. 
raJid will and t''stament, the Privy Coaacil held 


PeRYA OODYA TaVER vt KaTTAMA NAUCIlEAn 

10 W. R. P. C. 1 5 11 Moo. I. A 60 

28. Permitting conduct of 

suit as if fact were admitted — Tacit ndmi*- 
Sion Where parties ollow' a suit to be conducted 
in the loner Courts ns if a certain fact was admitted, 
tbey cannot afterwards, on special appeal, question 
it and recede from the tacit admission. MoiiniA 
CnesDER Bor CnowDHRY r. Rasi Kishdbb 
AcHARJEE CDOWniRY 

IB B. D. R. 142 : 23 W. R. 174 

29. Waiver of objection to re- 

mand — Alltijing tllegality of jiroeedure i« re- 
manding A party w ho submits without resistance 
to a remand cannot afterwards be allow ciI to com- 
plain of the legality of the step aa an integral 
part of the proceedings. Gholam JIortma Choav. 
OHRA t. Golece Cbprper Roy . 3W. R. 191 

30. Conteeting suit — Subftjuetit 

o6}eefien to btmg made a jMirly. A person cannot 
at one time set himself up as a substantial party 
in a suit, contesting it in both the lower Cburts 

t on the merits, and then turn round and <ni in 
I special appeal that be bas nothing to do with it, 

I and has been unnecessarily brought in. Kristo 
GopaX. Shaha V Kasreeravtu Stun 6 W. R. 69 

SI. Evidence Act (I of 1872)| 

I 8. U5— Derree, if binding on a person u,ho ought 


suit wrongly brought against her, knowing all the 
time tbat he, and not the mother, should hare been 
sued, but there being nothing to show that it was • 
by reason of any representation or conduct of the I 
eon tbat the plaintiQ was led to think that the 
mother was the right person to be sued. Held, 
that the decree in that suit was not binding on 


•1 C. *f» . fi. 

32. Settlement of issues — 

Oinisrion of material issue*— Consent of parties. 


object on special appeal tbat a material issue was 
omitted. Sabhra Moree r. llmnoo Boonirx 

SiRon Marsh, 619 

S3. Valuation of suit— 

hy defeindanX of plaintiff's valuation. A defendant 
to a suit, having adoptra a cerUln vnloatioo, cannot 
6 8 
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in the saine suit object to that ralaation. Kbisto 
I rano Sacav. IIppomosee Dosst.b 

L. B. 1 1. A. 84 

34. Failure to appear at local 

itiveatigation — Eight to ol]cet to tiat trroneou*. 
A judgment-debtor who failj to appear before an 
Amecn deputed to make a )oca) enquii^r as to the 


ESTOPPEl^-conJcl. . 

6. ESTOPrEDBYCONDUCr-con^<?. 

on the baais of a fafnily agreement made bet*rcer 

sMted upon ft valid family compact varying the 


35. w — — -- — .Suit for 'deeiaratton of 
title. ^Vher6 the defendant resists the plamliff'a 
title, he IS estopped from afterwards objectmg that 
a suit for a declaratory decree \id) not lie SniB 
Jaton Rov V PAycDANAV Bose 

3 B. L. R. AP. 65 
U W. B. 407 

30. Omiaaion to plead co-par- 

cenerfllllp— /o<«< propeft'i~Oa,‘iS probomfi. 
Suit for share of joint aoceatral peopetty. The 
plaintiff claused under A, ubo, nhen aued'in tdl2 
as trustee for the defendant’s father, then a mmoi, 
never pleaded that lie was a co-parcener HeU, 
that the plaintiff, if not estopped from contcaduig 
that the property was joint, had elill the fuU 
burden of pronns that it was joint .Sprnomoveb 
Dedia t. Gpxrt-t GoBiyo Rov . 2 W. B, 204 

37. Omission to plead juris- 

diotloB in foreign Court — Ramn^ fAta tn 
suit on decres of foreign Court Defeadants ap- 
Veared m the French Court at hlah^. <lefeoded a 
suit, aud made no objection to the juriklictioa In 
a suit upon the decree of the said ciiurt, ilefendants 
jileaded want of jurisdiction. Reid, that a mso 
iiho has thus taken the chances of a judgment in 
his favour, which would, if obtained, have relieved 
him from all liability, is equitably estopped from 
afterwards pleading want of jurisdiction lias- 
bothMammi V- Neblanchebaxiu AbdoKalasdax 
8 Mod 14 

■~|33 . Suit on judgment of 

foreign Court— IFnuw of td»eelton to furto- 
di'tion. In a suit in a foreign Court where the 
defendant took no objection to tho jurisdiction, but 
appeared by an agent and defended the suit bn the 
merits : — ReU, that he must bo held to hare 
waived the jurisdiction; and ma suit brought on 
the judgment of the foreign Ctourt, be nosestopped 
trom taking any exception to the jurisdiction. 
Fazal Siun Khan v. GArAn Khaw 

Z. X, JX. IS Xad. 82 

S9. Defence euppressod in for- 

to rehj on tt m euisequent 


remlcring it wholly inequitable to permit her now 
to insist iijXDn it Semils ■ IVTierc a defendant has 
been sue«t by a plaintiff upon his right of ownership, 
plaintiff’s reeorery negatirea all grounils of defence 
to that action then cn«tent and within the plaint- 
iff’s knowledge. Jaxaet Airmt. v. KmialatsUH- 
>Lit ..... 7 Mad 263 

40. Omission to object to de- 

cree— Rorhon of eaH referred to arbitretof*^ 
Ob}<(lion to atcard The plaintiff in tho suit, which 
was one on an account stated, agreed to refer to 
arbitration the question whether too accounts were 
correct or not. It was unnecessary for the arbitra. 
tors to detcrffiino whether the account stated was 
proved. Tho decree w as passed on tho very day the 
aivard wa.v /}(«! The plaintiff was not estoj^d 
from taking objections to the award by reason of his 
BtUocc when the deereo was pronounced. 

BAiioMtt . ...» 7ir. w. 3o» 

42 . — Arbitration— .D’mp/re — Ae- 

Otticcence m award, though irregular. Where the 


August, was 
that an awar 

KcPl7RAUl'.Y£SKAT.VlLlMyYATl ^ ^ 

I. Ii. B. 4 Mad. 311 
Omission to plead agree 


42. 


merit— decree for rent Wbenan 


JfO.ViTB ItOSSES 

43. 


a W, it., Aoi.A,U‘ 
- Omission to assart a 


43. - UmiSSIOU fcO “ -T , 

in exeoution-proceedings — Execution i 

eree Defendants Nos. 1 and 2 wem sued t>y « ^ 
d.tor of their undivided agaILt 

representatives, aod a decree was obt g 

them as such In cvccution 
hnnae in dispute 'w as put up for 
hv the nlaintiff. After sntl-fvme the decree, the 
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r,. E^orPKLnVCON'DrCT— «>nM. 

«urplu« of the wlc-procw^N jwM to th** ilrfowl* 
«nls wbo rcwircl it untl iJitHwI it thftn* 

risintiff. hsTin? \rwn liv the 

tlefcndant^ in oMainini; |w»w«ion of tho hoo«**, 
hroncht the pre«ont nuil to recover p'"«e««ion. Tlio 
Court of <ir»t instance rejrelei! the pUintifl'a rliim 
on the proun'I that the lioii'e waa the nn<livi'tr<l 
fMnily ^vropertv of the Uefcn'lanl*. atvl that the 
]>!aiottfI nhouM trmz It partition nuit. The pltlntiH 
appealed to the Awntant Ju'lje, v ho WMof opinion 
that the (IcfeDiltnt’s omi'tion to art up their title 
to the property in question at the cteculion-aalo 
and the acceptAneo of the iurphia of the procee*!* 

•of aalo cstoppoJ them from impeaehini? the aale and t 
Rctlinj up their title. Ho therefore reTcn>«l the 
tower Court’a decree, and awnnted ttie houae to tho 
plaintiff. On appeal hy the dcfernlanta to the llish 
Court: — IltlJ, reaerain:; tlicdrcreo of the lower 
.\ppcIlatcCourt, that thedefemhnfi were not estop- 
jwl from Betting up their title. IVoceeafinga in 
ewution are fit invitum aa tejarda the judgment- 
ilchtor, and ho ia in no way callc<l upon to notico 
them. It waa not tuggcatol that the <lcfemlant»* 
toot any part in the etecution-procecrlmgi or atood 
by so aa to induce liddera to euppoae that they 
efaioed no interest other than as rcpreaentatircs of I 
tho original judgroent-dehtor, or that tbeir eilcnco 
pjisle<l tho bidders at tho sale. As to tho reception 
of the rtsiduo of tho putehaae-moncy after satis- ' 
faction of the judgmcnt-ilobt. it took place after | 
tho solo was complctol. Qmcraotr.t r. Inara 

t. L. ft. 14 Bom. 658 j 

44, Acceptance of sum and ■' 

receipt ia fall in satisfaction of decree— 
OmiMion to aliow for dtfftrence in ttchange on 1 
Pnrv Council durte. A obtaincil a decree agninst ) 
D in the rrivy Conned forthe eurapf £213.10. .i 
applied to the High Court to direct esccution of this 
decree for the sum of 112,500. J, being the equivalent 
of £213.10, at the then rate of exchange, this ap* 
pbcation, together with tho Privy Council decrees 
M as sent down to the lower Court, where execution 
Was issued fni- ♦i’- n—— *•— * • • 

taking the 

This sum . | 

a receipt ...... ixim, iiui, unucr tno circum. 

stances,^ the decree-holder was not bound by the 
receipt in full, and that he was entitled to receivo 
the further sum of nSOS-l which the judgment- 
debtor had paid into Court. LaEHraTrr 
TniKOoiuin r. LEELastrsD Scroa 

2 C. Ii. R. 322 

46. ■ . •■ — Beturn to Comproioise 

tifter contesting suit. A defendant cannot fall 
back on a deed of compromise conceding to the 

plaintiff a portion of his dsi"' »- 

queoUy • ■ ■ 

run his c . . 

plaintiff’ " 

PATTEnt *1' . . tV . xi, lod4, 211 

VOL. II. 


ESTOPPEL-^orir-f. 


E^TO^^ELIlYCO.\DUCT— ^oritL 


DwAPKixim ScuMa Jlojoonnin r. Uwxorit 
Sooxocnri: . . . 6 W R, Mis. 30 

4n — - -trs,.!...— »i I , . . . 


attaining nisjorily, the rc'pondents, being desirous 


mcnt«. and a kisthundi nas aceor«lingly cvecuteil. 


8 Moo. I. A. 44q 

47. Suit aftor compromise and 

deocao— C<ia*' o/ flc/ion— /?<s judicata .1, who 
was m iwrtn'Tvhii) with V, C, and D, brought a suit 
,1... V.IUI. a,T*ln.f Ti n unrl fl 


in tho Zillah Court of Jessoro sgainst B, C, and D, 
lot an account and division of the parnrrship estate 


principal place of business of the defendants r 


that A was not barred from bringing a suit in the 
High Court to compel the tiefendants to perform 
th^ agreement, upon the basis of which the decree 
was obtained in the ZiUab Court, either by the 


48. Compromise of execution 

of decree — Execution of compromise as a decree 
— Aotuieseenee. The Twrtio* to a rli>/>F»« *i 
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and such application, should, therefore. l>o dis- 
allowed. Held (Oldfield, J, diasentmg), that such 
agreement could not be cieeute<l as a decree, 
and such application could not be entertained, and 
that the judgment-debtor was not, b.i reason that 
he had submitted to the execution of such agreement 
as a decree, estopped from objecting to ifa continued 
executionasa decree. Debi Rue. CoKALPrusAn 
I. L. R. 3 AU. 685 
See Stowzu. t Billikos , Z, li. E. 1 All. 350 
RAiii.AK.nAS Rat e BakhtatoRm 

I. L. B 0 All 623 

49. Contruet Aw/x'r- 

sedtng decree A judgment-debtor, against ufiom a 
decree for money was in course of execution, jve- 
sented a petition to tbe Court executing the decree, 
in which it was stated that a part of the tnonev p-n- 
able under tho decree had been paid , that it bad 
been agreed that a part of the balance should be set- 
off against a debt duo to the judgment-debtor to be 
realized by tho decree-holder, and tlie remainder 
should be paid by the jodgment-debtor by certain 
instalments ; end that, if default were mode in i>ay- 
ment of anv onein^talitient, the decree-holder should 
be at libcrtv to execute the decree for tho uholc 
amount, and the judgment-debtor asked the Court 
to sanction the arrangement Tlie dccrec-hoWer 
expressed his assent to tho arringenienl, and the 
Court recofdftl a proceeding reciting the arrange- 


ESTOPPEL-cwifrf. 

5. ESTOPPEL BY CO.VDUCT—fonId 
jo^nicnt-debfor, whose rights and interest were- 


I i>&u iiui liiijuuiHeu III uiis, liiere was no 

estoppel. SoLOJioN V Lalla Rasi Ball 

7 O. Ii. B. 481 


61' 


Pelifion 10 


7>o«fpone sole m txuuUon of decree. To petition 
for the po'tjxmrTnent of a sale in execution of decree 
is not an intentional causing or permitting the 
decree-holder to belioie that the judgraenl-debtor 
admits that the decree can be legally executed, and 
occasions no estoppel within fheEnSencoAet, 1872, 
6 H5 The judgment-debtor can, notmthstanding 
,bis basing filed such a petition, maintain that 
execution is barred by lapse of time. Mi-xa Kov- 
' \F4Rtr JcccatSetam • I, L. B, 10 Calo. 196 
13 C. Ii. B 886 
L. B. 20 Z. A. UF 


52 Causisg ealo of right— 

iSttfijrijMen/ plea that rifflil ueu barred. A Mrtj 
I b\ whom mahkana was payable obtained a uecree 


ml tAeiuiioii ui iijc uuciec iittn, uiai tiie |>eii>ii>ii 
of the judgment-debtor set out abore did not 
aroount to, nor was it aOA endcnce of, a new- con- 
tract superseding the decree, and tho ilecrec-holder 
WAS not estopped therefore from executing the 
decree, which therefore the Court aUowed to be 
executed. Deli Sat r Golnl Prasad. I L It. 
3 All 585, distinguished. Gi>’oa r MuBU Dhar 
I, Ii B. 4 All. 240 
Bet Darbua Yeskasima v . Rajia Sobbaratadu 
I. Xi. H. 1 Mad 387 

50. Eridenc© Act, % ll5— 3afe 

iH execution of decree — Jlrroneous tmpresnan of 
tihat uas sold In execution of a ilecrce for costa, 
the defendants caused tbe “rights and interest of 
the judgment debtor to -tlift.extent’ of 16 annas ” 
in a particular mouzah to be put up for sale It 
apj>eare«i that in a former euit the defendants had 
alrcadr been adjudered a I3-annas share in the 
inouz.ih The plaintiff, w ho became tho purchaser, 
claimed to he cnlitleil to the whole 16 annas. aUeg- 
mg that he had been misled by the deaciiption of 


01 till* nviuence Act the following findings wer 
necessary: (i) that the plaintiff believed fiiat th 


plea of limitation, and say that what was purchased 
was not a swbjtiiotia! right actually existing at the 
time Auti A«itCD c. Bodhoo Sixor 

14 W. B. 204 


55. Sale of non-transferable 

holding by kobala — Landlord and tenant 

IVberc a non -transferable holding is sold by a tenant 
by a kobala, he is estopped from setting up the in- 
vahdity of the sale by him. The remarks of 
Oartil G.J., in Ganjes Jfanvfacturing Co. v. 
Sooraimull, J. L. J? 5 Cole C69, 678, referred to 
BuvciaATn Cbasoa v. IlanttniDis 

4.aW.N. 67^ 


- AcqUlOBcenee of decree- 
holder — JVttiver of heir. IVhere a decree-holder 


54. 


bnrga to sale m execution of his decree, property o 
which he holds n mortgage, without notifnug his 
encumbrance upon it, and, on being asked ■p’ “’T 
inteading bidder- at the time of tho sale wnetner 
there is any encumbrance on the propertr, gixes an 
exasire answer which misleads the bidder and 
indnces him to purchase the property as unencum- 
bered, ho cannot subsequently claim as against 
such bidder to enforce his mortgage. -McC^.n^ll 

n. ilAYER . . . - - 3 N. W. 315 
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5. ESTOrrEI* BV CONDUCT— foxJrf. 

Doolad SmcAR r. Kni*TO 0<iMin ncK«nj:B 
3 B. Ia. lU A. 0. 407, 2 W. R 303 

65. Inducing person to buy 

property by denying exlsteneo of claim 
■upon It — Subtfqucnl attempt to eri/orct thargr. 

A ra»>i who hns rrprr^cnfcd to »ri intmdini; ptir- 
chwoT thut hr Visa not a uccunlT >n the property to 
besolcl and induced him under that belief to buy, 
CiTuiot, aa apiinat that purchaser, »ub*e<pienl)y 
attempt to put hisaecuniy m torn. JlintNoo I.Atx j 
r. L.alla CiiooMEE Lttx . . .21W. R21 | 

IaII.II.A.144 I 

60. Evidenco Act (I of 1872), 

8. 116 — Ei(tuUon-p»rc)nftr texthoul notice o/ 
morigajt. The pUintiflaued to rralirc hia aecunty 
under a mortgage executed to him by tiefendant 
No.l, by Rale of the mortgagetl premises which were 
in the ptxacaaion of defcndaiitaNoa. ^ and 3 It 
appcaiT<l that the phintifl had previously attached 
and brought to Rale the tnorfpagi'»l premise* in exe- 
cution of a decree againtt defendant No. 1. and 
that the other defendant* had purchased at tho 
Court-aalc without notice of the plamtiQ'a mort- 
jrage, which waa not refcrrwl to in the attachment 
liata or sale certi6catca. that the plaintiff 

was eatoppwl from setting up hia present claim. 
JaoAKATtiA V Gakoi Redpi 

I. Ii. R 16 Matt 303 
67, — — Omiaaion to 

^jiT* notice o/ prior tneumbranee to exccufiny ieefte- 
A^der— Sulicjuent <uit to <fl/orce tneumbrante. 

A hypothecation bond executed m 1878 by the 
hnstland (deceased} of defendant No. I to secure 
» debt duo by him to a partner of tho plamtiQ 
naa assigned to the latter m 1883- In 1682 the 
plamtiil, who was aware of tho existence of this 
instniment, brought the land comprised in it to 
sale ID execution of a money-decree obtained by 
him against tho executant, and defendant Ko. 3 
became the purchaser At the time of the sale 
the plaintiQ gave no notice of tho existence of the 
■encumbrance. In a suit to recover the principal 
and mtercat doe on the hypothecation bond: Utld, 
that tho plaintiff was estopped from recovering 
the BteuT^ debt against the land Kasttoi v. 
VENEATAcnAEAPATUX . I. Xb B. 16 Mod. 4l2 


. Sale in execution of decreo 


against wrong person as representative of 
deceased— 5lub#ejucn{ efotm proper rtpreaentO’ 
five — Quiescence of real representative. One S 


ESTOPPED-c-nrd 

B. ESTOPTEL BY CONDUCT— confi. 

1880 Jt was put into pcmc«sion. On the 10th of 
December 1880. one H U presented a petition on 
behalf, a* he allegwl, o( tho plamtifl T, tho widow 
of S, to set aside the sale. He did not produce any 


iaai 1 iiiiti me iiicsun sun uiibenau ul ncr auoplcd 
son B to set ssicie the ailc and to recover tho hoa<e. 
y/cid, that the pIiintilT was entitled to have the sale 
set aside, and to recover possession of the house. 
The estate was vcitesl in T as legal representative 
of herdeccasotl husband. ITad T wilfully put for- 
wan! B as the repesentAtire of S so as to deceive 
and mislead .If, then, no doubt, sho might bo held 
l>onnd by the decree obtained by tho latter against 
B. Her mere quiescence while J/ wilfully sued 
tho srrong person could not affect her legal rights 
or deprive her adopted son, the plaintiff B, of his 
rights. He could not be bound by suit and sale 


decree. * The rule — that one who, knowing his own 


part. In this case there was notliiog more than 
mere qoic«ccnco on the part of T. BiSWAKTAFA 
SiRDAFA V. Ra^v , • I. L. B. 9 Bom. 88 

It 69. AcQulescence in execution 

proceedlngB— ileprefenfafii'w of judgment- 
debtor^Death of parly to suit before final decree 
in appeal — -Sv&srguent proceedings m erecuti'on 
talen against representathes of evth party A 
decree was given to the defendant (then plaintiff) 
in 1856 for possession of land and mesne profits 
against numerous defendants, including one Dawan 
itai. Sonm of the judgment-debtors, including 
Dawan 1^, appealed to the Sadr Diwani Adalat, 
but before the decree of the Sadr Diwani Adalat 
was passed, Dawan Ral died. No application 
was made to put any representative of Dawan Hal 
on the record ; but in 1 831 (the amount of the mesne 
profits payable under the decree having been finally 
determm^ in 1877), certain persons were made 


■possessiuii 01 Ai, was Suit! Ul eAecuiiuii, ana tne first 
■defendant, A, purchased it. On €tb September 
i 880 the sale was confirmed, and on 26th November 


it had not been shown that by reason of tho plaint- 
iffs not objecting that they had been improperly 
brought on to therecord of the exeention of proceed, 
ingt the defendant had been induced to accept a lest 
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60. Mistake as to what was 

Bold in proclamation, of sale— purc^ojc 


and 'iras subsequently put up for sale and purchased 
bv T. In a suit brought by T against J/ to restrain 
21 from entering on the land . Held, that Jlf was 
estopped by his conduct from setting up hw title as 
purchaser against T. Tcsiappji Cuetti v Manu- 
GAPPA CHETir . . I. L. R. 7 Mad. 107 | 

01. Disclaimer oftitle in former 

suit— Eiidence Act, a 115— SaU tn era- I 
cidion of deerae—intervenor «»i rewl «ui{. A purchase i 
by a mortgagee, at a sale in execution of a decree ' 
■ upon his mortgage, of the right, title, and interest of ' 
the mortgagor u ho has been estopped from assert. . 


ESTOPPEL—eon/d. 

C. ESTOPPEL BY COhi DUCT— con/d. 

a person claiming to be a mortgagee prior to the sale- 
of the property jiurchascd, that in fact the property 
Tias their oim, independently of the auction-sale 
At the most, their conduct in maLing the purchase 
could only be regarded as some cridence of an admis- 
sion of title in the judement-dobtor, uhich thev 
could explain or rebut. "IIascjias I)\t v. Assad- 

tjiijsn 7 IT. W. 145 

64. ; — Benami purchase— J/orf- 

gaffe by benami jniTchaaer. A purchased immove- 
able property in the name of S, and allowed B to 
I occupy and retain possession of the property. B 


Part Marsh. 569 

SIonisEc DossEE r Pbak Koojiabee 
SW.R. 88 

and Svimi r MoEnmi’lIanrox . 18 ‘W’. B. 626 
05. Piinfiaaer at 


interest to others against « horn the former after* i 
uatds obtained a decree, and brought the darpatni- 
to sale in execution, buying their right, title, and 
interest therein himself From the darpatnidar who 
had thus disclaimed title, a third party claimed to bo 
mortgagee, and set up a decree on hia mortgage fol- 
lowed by a purchase of the tenure at a sale in cxccu- 


the intervemng mortgagee was bound the 
estoppel arising out of the mortgagor’s' disclaimer 
of title in the suit above mentioned, Fobesiixatii 
S ltTKERJEE V. AXATHXATII DeB 

1. L. B. 0 Calc. 285 ; L. B, 9 I. A. 147 


appeal, that B aequiretl the property adversely to 
A, not as Ilia representative, and that there was no 
estoppel against him. Dinendrannlh iS’aiinmf v 
Bamkwmar Chose, 1. L B. 7 Calc. 107 , L. B. S I. 
A. 65, and Lola Pafbhxt Lai v. J/yfne, 1 L B 14 
Calc. 401, followed. Bashi Cbcxder Sen t. 
Ekayet Aei , . . I. L. B. 20 Calc. 238 

66. Benami transaction — Fre- 

cvlim of deed A executed a deed of sale of a house- 
infavourofB, which wasduly registered. Bafter- 
. , j *» tr.w 4, and 


tinned notwithstanding to be the true owner 
Rakhaldas SIoduck v Bindoo Basiunee Debia 
Marsh. 203 : 2 Hay 167 


.luuv jliui tijtt V. A.nain ivoi/t ±/tu, i. aj. n ,/ Arutt,. 
265: L B 91 A Irf?, followed. KiSHORY MOHUJI 
Roy V Mahomed Mojatpab Hossein 

I. L. R. 18 Calc. 188 

Assertion of title by auc- 

tion-purenasers independently of sale — Ad- 
tnUsion of hilt hff purchase. It was held that the 
auction-purebasers at a sale m the execution of a 
decree were not estopped from aaswtiiK', as against 


See Ram Mohinee Dossee i. Peak Kooat^-g 

S W. B- 88 

07. Bight of credi- 

tor to question acts of dehtor'a benamxdar. The 
creditor of a deceased proprietor is not estoppw, 
m the way in which the deceased would hare n®**' 
were he alive, from questioning acts done by tne- 
aaid proprictor’a benaniidar ; for the rule of law by 
which an heir or assignee stands in no better positiooi 
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lhan Ihpjvirty Ihrouph nhom he dcrirp^ 
admits of an exception in favour of l}io«e who woold 
be IhrnjMlvM appricTed or dcfrsudr*! by the party 
throu/;h whom they claim. LtRnna/ Ror r. 
Motee Macnen Seik . . 16 W, 11,333 

C8. 1 Ben&mi .suit — Sml IroajM 

by one prrton in name of anotfirr. Defendant, in 
consideration of money adranectl by A, eho«c to 
enter into a mortjrape with B, who now aued for 
nosseasion after foreclosure, //e/d, that it did not 
lie in the defendant’a mouth to object to the auit 
being brought by A in B'e name. Snrr Nath Kao 
r. CnrMiEBNATn Chose . ITW, B. 102 

60. Becital In eonveyaneo— 

PurehoBtr, effect of admit^iont on — A^mittion* by 
conduct The decsl of comeyanee of Land m 
Calcutta recitcel that the vendor was “ aeiwd of, 
or otherwise well entitled ’’ to the property intend- 
ed to bo sold “ for an estate of inherilance m fee- 
simple,” and it purporteil to convey such an 
eatate. In a suit for dower bj the vendor’a widow 
against the heirs of the purchaser; Ife!d, that, 
although, as between the phintiD and the defend- 
ants, there waa no estoppel which could prevent 
tbo defendants from proving that the estate sold 
waa other than an estate in fee-simple, yet, as the 
purchaser bought the property as and for an 
eatate of inhcntancc and paid for it aa such, the 
recital was primd /aei« evidence against the pur- 
chaser and persons claiming through him, that tho 
estate conveyed was v» hat it purported to be, it being 
an admission by conduct of parties, which amounted 
to evidence against them. Saubies v. Pbosoxo- 
siovEZ Dosses 

I. L. B. e Calc. 704 i 8 C, L. B. 79 
70, Endorsement deed of 


brother and sister of 5 y) When^Jgavo the con- 
veyance, it was endorsed by his sister. This 
endorsement amounted to an estoppel as against 
her, or any one claimuig through her, against 
saying that S J had not a full right to convey 
Blaquieee V. Ramdhoxe Doss 

Bourlte O. C. 318 
7L Alteration of written 


72. Failure to put in defence in 

former suit — Content impfierf. The failure of 


ESTOPPEL— eoatd. 

C. ECTOrrEL BY CONDUCT— con/d. 

R party to put In an answer in a former suit, whicli 


73. Consent to allow Joint 

property to bo dealt with In certain way— 
Potetr to leiMdrate content. After tho several 
owmersof joint properly h.ive given tlicir assent to 
its being employed in a particular way, and such 
consent has bc^ acted on, it is not competent to an 
individual owner or a purchaser under him to retract 
his consent. Roor Deijee v. Grxooo IiIcll 

3 N. W. 66 

74. Dlsquallflcotlon of a 

brother to share — Inlenlion as evidenced by con- 
duct — ll'fliecr of rights — Iltndit law— Inheritance 
—Mttakshnra family Betueen the two surviving 
brothers of a .Miukshara family, the action of the 
elder to the younger, who bad liecn bom deaf and 


family, And entitled to equal rights until it had 
become cleat that his disqualification would never 


wvum luey uoiu mat ms acts operaiea to create 
a new title m the younger. Lsi.4 Muddun Gopal 
Lsl V. KniRUiXDs KoER LL. B, 18 Calc. S41 
L.B.181.A.0 

76. Agreement between widow 

and rewersionore as to distribution of 
estate — Revtrstontr wifness to deed. A Hmdu 
widow in possession of her deceased husband’s 
separate traded estate, her deceased husband’s 
mistress, and his illegitimate daughter, and the next 
reversioner to such estate, with the object of 
adjusting family disputes, entered into an arrange- 
ment by an instrument in writing for the distribution 
of such estate A Temoter reversioner to raoh 
estate was a witness to such instrument, and took 
a promirentpertin making such arrangement, and 
the same bad fais full consent. Held, that such 
remoter reversioner was estopped by such conduct ' 
from aftenvards questioning the legality and 
genmne character of such distribution and the 
validity of assignments made by the persona who 
shared in such distnbntion. SiaDasiv.GurSahai 
L L. B 8 All. 362 


— Acquiescence in decree 
binding Joint family for debt8-5a/« m ere. 
cutiOR of ^int property for decree against manager. 
In a suit by A, a member of a .Mitakshara joint 
family, to recover possession of n sharo of certain 
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property Rotd in ezecution of a decree, dated Slst 
April 1 870, against his father only in a suit to which 


ESTOPPEL— confd. 

C. ESTOPPEL BY CONDUCT— co«?d. 

ment a party, and finding that the plamtifl’a father 
had repeatedly taken from Government a farm of 
the rillages in question afterthey had been declared 
not to be a portion of J/, but of a resumed talukh, 
concluded that the plaintiff was estopped by the 
conduct of his father. Iltld, that tlic Government 


4.0 iJk ju. Ak. Ol4 

77. Recognition of adoption by 

■widow — Subsequent objection on ground of tla 
invalidity. Where it was not intended by the widow 
that her adopted aon should suacecd her in the 
management and enjoyment of the property with* 
out her consent, she may resist the claim of the 
adopted eon to eject her, on the ground of the 
invalidity of the adoption under the Hindu Law, 
notwithstanding her previous treatment and 
recognition of the plamtiS as her adopted eon, 
and her acknowledgment having been received and 
acted upon by the authorities without question 
OoMTtao SlWOH f. Mastau Koojtwar 

3 Agra 103A 

78. - Adoption made in fall be* 

lief It is valid— /nifucinij adopUd perton from 

thart of inheritance in Au natural family. 
The rule of estoppel by conduct does not apply 
where an adoption is made by a person mfnll belief 
that the adoption is valid in (aw, and thereby, and 
by the subsequent conduct of the adopter, the 


Ervwjou Illats VisnMP Najibudrip. Ebawjou 
Illath Kbishkas Najibtobi I. L R, T Mad. 3 

70. Conduct of ancestor — 

Acquiescence. A person on attaining majority can- 
not contest an arrangement which the jierson from 
whom he inherited had during his minoiity ao 
quiesced in. Tbipooka Soosdare t Gotai. 
Nath Rot . . . i25'W. R. 358 

80, Estoppel by acts of ances- 

tor 'When claiming through him — Tabini; 
tense from Government In a suit against S and O 
♦ o recover posse'siou with mesne profits of land of 
which the pUintiB had been dispossessed by G as 
lessee of the Government, he claimed the land as 


him a title. The lower Court made the Govem- 


21 W.B. 102 

8L Acquiescence— Estoppel by 

acts of mother. ThepUmtiQ having known the 


them now by the law of limitation, the present suit 
having been brought more than tn elve years su^e- 
quenitothe death of the mother. Poddomokse 
D ossEEv. Db’aeeanatii Biswas , 25 W, Ik 885 
82. - Acquiescence in adoption 

— gubeequent objection to validity of adoption. 

— •• I.e— t._* ..1 -nl— in fhe 


concurred ja the performance, by the plaintiU, ot 
the funeral ceremonies of his adoptive father, 
Bdd, that the defendant was estopped from disput- 
ing the validity of the adoption. Sauashiv 
M oBEsnvAB Ghate V. Haei JIorzshtab GnATB 
11 Eom. 190 

Cnnnru w. Dnonnu . . 11 Bom. 102 note 

83. Adoption — Evidence Act, a. 215 

Aiution-purckas er — Representation A, a Hindu 

governed by the Alitakshara law, died on tho I2th 
Mav 1857. leaving a widow B and a brother B, who 
^ . ... .k T„ T-rlvIVfi? 


meat executed as guardian of D a mortgage oi m, » i..., 
mouzahs in favour of Jf. The money was advanced 
and the mortgage executed at tho uistigatspn of n 
apd with his consent, and on his representation that 
D was the duly adopted aon of A, and it was ad- 
mitted that the money was advanced for, and apeei 
ficaay applied towards the payment of, decrees 
obUuied against A in his hfetime and agamat Ua 
estate after his death. Adiedin Oatbel4tb 

August 1880. M instituted a suit against V upon his 
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mortgapft »ndin lie made 5 & iwrlydcfcnd* 

ant, aa wine a purcha<croHhe tnortpscor’* Inter* 
T't m one of the nioutaha included in bn mortpace. 
()n the 2r.th June ! 8S2, it obtained « decree deelar* 
inp that he wai rntitleil to recover the amount duo 
hy rale of the mortpaire^l mourah*. In the proeeed- 
inp* taVen m execution of that decree, it was 
■opposed by L, who was afterwardi held to be * 
l>cnainidarforS,\»hocKimc<lthat he had, on the 
i 'Sth November 1 8S0, purchased fire out of the aevm 
mourahs at a sale in execution of certain decrees 
against It On the 28th h'chruarj" I8SI, L't claim 
'nas allowed, and on the 11th August 1891 if 
brought thi« suit apainat L, S, It, end D end the 
■decree-holders in thcauit apaintt A for a declaration 
his npht to follow the mortpaped propertv m the 
handsofiS. Itwas foundasafacttfaattheadoption 
of D was invalid ; that the advance bv it to II was 
justified by legal necessity, and that L was the be- 
namidar of S. It also appeared that Jf had himself 
become the jiurehaser of one of the moftpaged 
mouxabs TIic lower Court pave il a decree 
declaring him to be entitled to rccoier the full 
amount of the mortpape-moncy from the five 
ranuzahs in the hands of S. L and S appealed, 
and il filed a cross-appeal, alleging the adoption 
to bo valid and binding on S. It wascontcndctl 
that 5, as the representativo of It, was estopped 
from denying the validity of D'$ adoption, ano thus^ 
having been a party to J/’« first euit, the question as 
to the liability of the mouzabs to satisfy the mort- 
gage 1 es was re* judicata as against him. Held, 
that a purchaser at an execution-sale is not as such 


84. , , Adoption — Smt 


tf—j. 


85, — ^indu hiw~ 

Adoption. A Hmdu widow, professing to have 
authority from her husband to do so, took the second 
defendant in adoption, brought him up as hex 


I ESTOPPED— ciiii/J. 

5 ESTOITEL BY CONDUCT— fonrd. 

adopted son, and permitted him to perform Iho 
funeral ceremonies of her husband. Dincl to which 


auupiioii HUS uiii as luiiuig weu uimuiiiurized. 
Itdd, that the plaintifl was estopped from raismg 
this contention. Kasc^amiial v. V’tiusami 

LIi.E.16 Llud. 486 

60. . Admission — Con- 

tluitct proof of adoption^—DeicripUon of person 
o« adopted son. A, a Hmdu, died leaving him 
nonrivinp a mother B and three sisters. A had a 
brother f*. who had been given in adoption to his 
maternal uncle It. On A’t death, his property 
devolved on his mother il. B mortgaged the pro- 
perty to the defendant. The mortgage bond was 
attested by P, whodcscribed himself as the adopted 
aon of It. The defendant obtained a decree on the 
mortgage. and himself became the auction-purchaser 
at the execution Kilo. Thereupon A'a sisters sued 
as reversionary heirs, for a declaration that the sale 
to the defendant was valid only to the extent of B’s 
life-intereat in the property sold. The defendant 
pleaded that P's adoption was invalid, that on A's 
death the properly vested m P, and that the plaint- 
iffs had, theicfoTC. no interest, in the property in 
dispute Ibe Court of first mstauco allowed these 
pleas, and dismissed the suit. The Appellate Court 
held tliat the description m the mortgage- bond, that 
/* was the adopted son of B, amounted to an admis- 
sion of the Adoption bvthe defendant (mortgagee), 
and that he was therefore estopped from conteatmg 
the adoption. Held, that the defendant was aot 
estopped. The mere fact that P was desoiibed in 
the mortgage.bond as It's adopted son was not any 
ovidenceof an admission sand even, if it were, it 
wasnotconeluaiveproof of the adoption (s. 31 of 
the Evidence Act, 1 of 1872) Held, further, that 
ibe fact treated by the lower Appellate Court as an 
estoppel bad no such effect, as it hadnot eanaed or 
permitted the plam tiffs to believe the adoption to be 
valid and to act upon Such belief Yashvant- 
Pdttij Snnxvi t> Radbabai 

I. L. B. 14 Bom. 312 

87. Suit to set aside 

adoption tn tehieh the plaintiff has eoncurred~ 
Hindu law, adoption. The plaintiff, claimmg a 


took place. UTOULisOASWAra v Rajulaksh- 

MAMMI . . . I.L, H. 18Mad.63 

,®®*. — Hindu lavs, 

adepltan—Treahny invalid -adoption as effeeltve 
and subsequenllu repudiatng tt—Suil to uphold 
adoption A childless Hindu widow, aged 19, agreed 
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with the plauitifi’a father to adopt the plaintiff, 
■stating that her husband, who died at the age of 12, 
hadgireaberauthonty to adopt. Subscquentlyshe 
adopted the plaintiff and had his upanayanom pci* 
formedmtheadoptiTefamilynext day.and admin* 
istered her husland’a property as the minor’s 
guardian for about 1 8 tnonths, when she repudiated 
the adoption and refused to maintam the plamtiff. 
Etld, that, the adoption being invalid on the ground 
that the widow had not, as a fact, acted under 
authoiity from her husband, she was not estopped 
from denying the adoption by the fact of her 
having treated it as effective for the period of 18 
months In order that estoppel by conduct may 
raise an invalid adoption to the level of a vahd 
adoption, there must have been a course of conduct 
long continued on the part of the adopting family 
and the situation of the adoptee in his original 
family must have become 80 altered that it would 
be impossible to restore him to it. Oopafayyirn ▼. 
RagKupal\agr,nn, 7 Ma-l 250, followed. PaBVATi* 
BA.TAUU4 V. RaUAKSISBKA RaU 

I. L. R. 18 Mad, 146 

89, - Tridting adop- 

tion as tail'd hr a long period. In a suit to recover 
possession oi certain land to which the plaintiff 
claimed title as the adopted son o f a deceased Saras* 
wati Brahman, it appeared that he had been takeu 
in adoption by the widow of the deceased acting oo 
theauthontyofhei late husband, that dalla homam 


payta v . BAKGAfFAYyA . I. L. R. 18 Mad. 397 

00, 3fi«/ale of law 

— AclnouUdgmtnt of ffdo;p<ion — Effect of rtcog- 
flilion of status of adopted son as to property in 
Naiite Slate on his status as la property tn British 
territory. One <? uas possessed of considerable 
property both in British territory and m the terri- 
tory of the Gaekwar of Baroda. He died m 1858, 
leavingthreechildlesswidons.Z', <S,andB. Short* 
ly after his death, the plaintiff K, uho was then a 
mmor, was taken to Baroda hy L, and, on her repre- 
sentations as w ell as those of her co-uidows, be was 
acknowledged by the Gaekwar as their adopted eon. 
and as such entitled to succeed to all the estate and 


« idow Leirs, and the minor K the son 


ESTOPPED-confd. 
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c^ed G.” In one^case the iridoirs obtained a 


husband's estate, the ladies now dropped the 
aQogation of adoption and dealt with the property 
in British territory m their own right, and not as 
trustees or guardians of the minor K. In 1871, K 


hut faded, the res enue authorities haring eventiiaily 
resolved to leave the question of K’s title by adop- 
tion to be determined by the Civil Court. In I8St, 
K filed the present suit against the widows of 0 for a 
declaration of bis adoption by O and for possession 
of O's estate in British territory. The widows 
denied the factum of the adoption, and disputed its 
validity. They also contended that the suit uas 
barred by limitation. The Agent for Sardaxs to the 
Dekkau, who tried the case, dismissed the suit, hold* 
mg that the plaintiff’s adoption by G was not proved 
and that the claim was barred by limitation, the 
widows havini^ been m adverse possession of the pro- 


not estopped ’ Per Branwooi), /.—The fact that 


I. Ij. B. 19 Bom. 374 

91. Contradicting conduct in. 

former case — Allouing attachment of property. 

Plaintiffs, who have in a former case allowed pro- 
perty attached as theirs by their creditors to be 
claimed and taken by the defendants, are estopped 
in a subsequent suit from making a contrary a ver* 
meat. Eeskike & Co. v. Okhoy CHpypvR Ptg^ 
•W. R. 1884, 68 


.heir, of thedc- 
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Tranifcr for fraudulent 

qBO Svh>f}v(t!t tvit to retotrr property A 

• who lr»nsfcTTC<l rr^perty to Kins for the 
){ defraudme creditor*, and pemiiltc<l the Kins 
I fornnrd claims on the property foundwl on a 
mcon*i«tent with his o«n, nns held to hate 


Transfer by trustoo in 


The mortpasec look the' mortpaje »n pood 
1 for valuable con«idcrotion and without notice 
he trust The morlgapee obtame*! a decree 
brt the trustee for the talc o! the land, 
the land was sold in execution of that decree, 
tru'tce subsequently brought a suit to recover 
land from the purchaser on the ground that 
.as trust property, and that be had no power 
ransfer it. To thia suit none o! the heocBciaries 
ler the trust were parties. //<W, that the plaint- 
was estopped hy his conduct from rKovcring 
session ol the Isnd Gclzar 

. peclaration of husband as 


ESTOPPEL— ccn/cf. 

r>. F‘*Torri:L nv conduct— co«w. 

tuftd a ftiit against C for the recovery of the pro- 
perty as the heir and representative of his father 
on the inouml that K was a mere benamidnr. 
The defence taken hy C, amongst others, wna that 
K wat the real owner he believed her to be. Held, 
that on the authority of Luchmun Chunder Ocer 
Gottain r. Kelli Churn Sitt^h, 10 IP. It. 203, it ivas 
a good defence, for, even on the assumption that 
the purchase was benainl, S as heir of D wws bound 
by the inisreprcsentation of the latter. CnuxDER 
CooMAit r. Ifcnntnes Sanat L L. P. IQ Calc. 137 

06. - Person! cZai'm- 

ttig vttdff pmon icho ereales the fcenomi. The mer® 
fact of a benatni transfer docs not in itself constitute 
such misrepresentation as to bind all persons claim* 

I ing under the person who creates the bcnamC O 
^ made a benami gift of his property to his wife A. 

I The deed of gift w as registered ami purported to be 
[ made in consideration of the Qzed dower duo to A. 

I There was no mutation of names, but 0 managed 
I the property as A'a am-muktar under a general 
power-of-atlomey executed byher in hU favour. On 


Wife’s ownership of property— 
im of hit hetrt. Where the husband during bis 
time did in every way, both publicly and pri- 
telr, whenever called upon to make any re. 
•aentation on the subject, always represent^ 
St certain immoveable property was bu ^ jfe ^ 
8 purchasers from her could not after his death 
equitably turned out of property in favour ol 
s heirs hens after his death would bo as 

uch bound by the father's misrepresentations as 
I would have been during his life. I/UcbchCK 
3TODER Geer Gossanr v Kaixi Spioh 

19 W. R, 292 

05. — Benami transaction — J/ia- 


ihtained a consent decree under which he took 
aossesbion. S then, on attaining majority, insti- 


acts of O were not such as to constitute an estoppel 
as agamst bis heirs, and therefore the plaintiff was 
entitled to the relief he sought Luchmun Chunder 
Geer Goa<ein v. Kalli Chum Singh, 19 IF. R. 292, 
explained Sarat Cstodeb Dey v Go?4t 
CnoHDEit Laba . . I. L. R. 16 Oalo. 146 


97. - 


- Eqmtable estoppel — Ex- 


property, by an instrument which set out that it was 
bis absolately After this he paid the annuity till 
the death of the grantee, whose heir be was. The 


annuity, claiming under the terms of the grant; 


the mortgagees and their vendees. Radhey Lat. 
r. AIahesh Prasap . . L L. B. 7 All. 884 
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T3STOPPEI*— coniiZ. 


5. ESTOPPEL EY CONDUCT— conei. 


Evidenct Set 


ESTOPPEL-conlcJ. 


5. ESTOPPEL BY CONDUCT— 


See Mioaslal v. SzuEKi GmDn4R 

I. L. E. 22 Bom. 046 
101, Prior ineum- 


application vas disallowed, and thenhole interest 
of the judgment-dehtors put up for sa'c, and the 
prior dcrree-holder, who was present, made a bkL 
UlUmately, however, a portion of the property was 
Mithdrawn. and the leinainiler only was eold, 
including part of the property sold m execution 
of the prior decree. The prior decree-holder did 
not hid again. Afterwards the prior decree holder 
brought a suit for a declaration that the share which 
he had purcha'-cd at the sale m execution of his 
decree was not affected by the auetion.sale in 
eTeeution of the subsequent decree that the 

plaintiff was not estopped from elaimln^ wwh a 


irancer bidding at auction eale tn execution of 
detree and not announcing hia tneurnbrance—Sah 
by firat mortgagee in execution of decree upon second 
mortgage held hg him — Interest acquit^ hij pur^ 
Aaaet at such sale — Sale of portions of mortgaged 
propertu — Mortgagee not compelled to proceed first 
against unsold g>orl{oni — Enforcement of mortgage 
against purchaser not having obtained possesiion 
At a salo in execution of a decree for enforcement 
of a hypothecation-bond, the decree-holder, by 
pccnus^ioa of the executing Court, made bids, but the 
property was purchased by another. At that time 
the decree-holder held a prior registered meum- 


*' MacCon^ 

Stngh V, 
V Sam 
tBRAH V. 

■ I. L. R. 9 All. 413 


iiuui serbuig » up as agumst ner neia, tuat tneru 
was no estoppel : that under s. 1 11 of the Evidence 
Act the Court svas entitled to presume that the pro- 
visions of 8 387 (e) of the Oivu Procedure Code had 
been complied with, and that consequently the noti- 
ficatioQ of safe diselo<ed the existence of the in- 
cumbrAQce now sued upon ; that the plaintiS was 


- Sale of mortgaged property 


m execution of decree — Effect of ante — Pur. 
chaaer, right of. Where mortgaged property is sold 
in execution of a decree m a suit brought upon the 
roortgage, the interest of the mortgagee, at whose 
instance the sale is made, is held to pass to the pur- 
chaser, and the mortgage is estopped from disputing 
that such 18 (he effect of the sale KnevRA Jnsunr 
V. Linqaya , . . I. Xi. E. 5 Bom. 2 


100 . 


Effect of sole— 


Purchaser, right of. Where a decree* is obtained 
upon his mortgase by a mortgagee and the mortgag- 
ed property is sold Under the decree for the purpose 
of paying off the mortgagee, the interest of both 


' referred to. Eeli, also, that it could not be said 
I that' under the circumstances the plaintiff must 
be taken to have sold in execution of hia decree 
tbe interest which he held under the bond now 
in suit; that he could not be compelled to pro- 
ceed first against those portions of the mortgaged 
property which had not been sold ; and that the 
bond waa enforceable against a purchaser of par^ of 
the mortgaged property who had never obtained 
Bakwari Das v Muhammad Mashiat 
I. L. B. 9 All. 690 
. Sale of viort' 


102 . - 


. . " “ iiiauubiuepracuuo 

in the mofussil, to require the mortgagee to convey 
to the purchaser. The transfer takes place by 
-estoppel. SEsuQiai SHANBUoa v. Salvad^ Vas 
1. 1<. E, 6 Bom. 5 


gaged propertg in expculioa of a money-decreemlh- 
oeit express notice of mortgage — Omission to declare 
mortgage at time of safe — Civil Procedure Code, 
1882, a. 287 — Right of tnortg/igee to enforce mort- 
gage againat the property tn hands of pure/uuer, 
A mortgagee under a registered mortgage-deed 
obtained a money-decree against the mortgagors 
in some matter other than the mortgage, and sold 
the mortgaged property in execution of the decree. 
The mortgage lien was not announci^ 
cUmation of sale as requited by s. 287 of Civil fto- 
cedure Code {Act XIV of 1882) and the auction- 
purchaser had no actual knowledge of the mortgage. 
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ESTOPPEI*— conJJ. 

5. ESTOrrEL DY CONDUCT— fonf-/. 


EBTOPPEL-ronfrf. 

C. ESrorrEL BY CONDUCT— 


In Riuit^rouclitliythemnrlpuirrciig^inst thcmort* 
pngors and Iho auction purchaser to recover tho 
mortgagenlcblbyaalcof the mortgaged property j 
JlrlJ, that the omi««ion to declare the mortgage 
at the time of the aale <o«M not bo trcale<I aa an 
ealoppcl. Diiosdo BALKniaiiN* KaXITKAn r. 
Raoji . . . I. R, 20 Bom. 200 

103. JUjhUoi par. 

thnxTt at eah tntxtevlhn of a morf._;«ye-rfrme — 
Ptirchnn ieilhovt nciict lAof fnortjojor only 

fccn/7m»-^ofrfcr for the judjmtni-diblor. The plaint- 
ifla and defendant*, cither party holding a rejiarat© 
decree againat the same estate, had by leave pur- 
cha«ed m execution. Both parties chime*! tho 
proprietary right and possession, the defendants 
holding the latter. The first of the decrees in dale 
was the plamtifl’a for money against tho lepre- 
sontatives of the deceased owner of the property, 
which before then had been mortgaged to tho 
defendants by his widow. Tlic plaintiffs obtained 
only the equity of redemption, their purchase 
having been of the right, title, end interest. The 
mortgagees, having got a decree upon their mort- 
gage against the widow, purchased at the salo 
m execution and defended the possession which 
they obtain^. Held, that the defendants, m w hoso 
favour tho decree had been made upon a frond fide 
mortgage, without notice that the mortgagor had 
been only bolding Lenami for her husband, had tho 
better title; that tho High Court had nghtly dis- 
allowed an objection taken by tho plaintiffs that 


occasion conlcndwl that tho leas© was a forgery 
and fraudulent; and as the mortgagee was then 
entitled to possession under his mortgage, no ac. 
quiescenco in the lease could Iw inferred from the- 
mere fact of tho mortgagee having remained in 
possession, it not being alleged that rent was ever 
paid to tho plaintiff. SuntiAO Manoeshava v. Man- 
JAPtSiirm , . .I.Ii. 11.16 Bom. 705 

106. _ _ . Suit for erxle 

by moHyayte ayainst aueUon-purehatcr, mortyayee 
harttiy aeeepled part of the proceede of former sole. 
On the loth of I'ebruary 1873, one S It mortgage*! 
to tho plaintiff an undefined one biswa share out 
of three hiswas ownc*l by him. On tho 20th of 
March 1877, J P and 0 P brought to sale, in exe- 
cution of monej’-dccrees against SP, two out of 
those three biswas, which two biswas were pur- 
chased by the defendant Tho sjIo was confirmed 
on tho 23rd of April 1877. Out of tho proceeds 
of that Kite, RI,4f>t.l4-d were appropriated by 
tho plaintiff in part satisfaction of Ms mortgage 
On the Kith of April 1877. tho plaintiff sue<i the 
auction-purchascr for sale of one bisws in satis- 
faction of his mortgage Held, that, even if it 
could be shown (which it could not) that the parti- 
cular biswa mortgaged to the plaintiff was one 
of those which had passed into the defendant’s pos- 
session, the phi-itiff was estopped by his previous 
conduct from suing to bring it to sale under his 
mortgage. Jnis’u t. Baldso Sa»ai 

I. Ii. B. 14 AIL 609' 

106. Yeomiah ’ lands— ifadras 

Rent Recovery Act. ti 3, 9, 79, SO—Vnregutered 
holder rendenny eeruce and granliny poUahi— 
Eetoppel by acqweseence of person enhiUd to the 
t,eomtah hcddtny A yeomiahdar died leaving a 


same principle applied to these plaintiffs, who had 
purchased his right, title, and interest; and that 
they were bound equally with him. Ramcoomar 
Coondoo V. ilaequeen, L R J. A. Sup Vol 40 11 
B. L. R^46, referred to and followed as to the appli- 
cation of estoppel Madomed Mozufjzk Hossfiw 
V. KiSHORi SIoiiTTN RoY . I. L. B. 22 Calc. 808 
L. B. 22 I. A. 128 

104. Lease by vwrt- 

gayor to mortgagee — Subsequent sale of equity of 
redemption by mortgagor — Suit by purchaser to 
redeem and for possession~Acguieseenee The 
purchaser from the mortgagor of the equity of 
redemption havmg brought a redemption-suit, the 
mortgagee contested his right to recover posses- 
sion on tho ground that prior to the purchase, 
the mortgagor had granted to him (the mortgagee) 
a mulgent or permanent lease Held, that the 
plamtiS was not bound by the lease, although a 
long period had elapsed smee it was grant*^, it 
havmg appeared that the plaintiff had on a former 


him to the raiyata who had already accepted pottahs 
from, and executed muchalkas to, the assignee. 
Held, that the suit was not maintainable, as under 
the circumstances the plaintiff’s conduct justified 
tenant’s belief that the as’agnce was entitled tb 
collect rent from them until the assignment was 
questioned by the plaintiff and notice of his title 
given them Khadar t» Scbbamanya 


107. - 


rrr~ Mortgaged land subse- 
quently sold by mortgagee in execution of 
money.decreo-ParcA«,sr at such sale imthout 
^ice o/ m.ortgaye~Uorlgagee stopped from sub. 

morffiraye as against pur. 
chaser mere a judgment-creditor m execution of 
belonging to his 

jndgmeat-debtor, he is afterwards estoppid from, 


o 
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enforcing, as against tlio purchaser, a previous 
mortgage of the property which has hc^n created in 


’ I. Ij. R, 12 Bom. 678 
RiSICJIiSDRi VlTnCr.4M V. Jairvm I 

I, L. R. 22 Bom. 686 | 

108. .Assignee of mortgagor — 

Eiirfence .^lef (/ of 1ST2), s 1J5 — liijht to awe for | 
rrifrmptton "Where the plaintiff lu a suit for re- i 
■demption of a usufructuary mortgage was the on- i 


hare put forward the original mortgagor as the 


have done in cousequenco of the assignee’s conduct, 
the latter was not estopped by a. 1 15 of the Evidence 
Act (I of IS7J) or by any principle of equitable 
estoppel from afterwards suing on hts oivn account 
for redemption. STpiLcjiUiD SiMi-un-Dts Knanv 
MsKsuLiL . , . I. L. R, U All. 380 

108 . LSala of mortgaged proper^ 

tinder a decree other than a decree on the 
■mortgage— J/ortjcys not dwfcicd — Effect o/ 
such non dwlosure on jiior/jcjce'a njAfa ttriftr 
hit morljaoe. Htlil, that a raortgageo who 
Causes the mortgaged property to be soli in execu- 
tion of a decree other than a decree obtained upon 
his mortgage, without notifying to intending pur- 
chasers the existence of his mortgage lien, is cs- 


t- bHiB UaHAi . , a. iJ. A. Ati. bou 

110, Acts of agent— JttfAorilyo/ 

ajeni — Member of Hindu joint family A per- 


tarn property, andalterwanls (without any author- 
'ty from them) cancelled the sale, received back 
the eonsideration-mon py, and surrendered the koba> 
la; Held, tlint the brothers were not estopped 
irom suing the patties m possession of the whole 
property to set aside what the single brother bad 
(lone, and to obtain possession of the share in 
question. BntjJojjASCD JIvtee v Radka CBUitT 
■ . . . 3 7-W.R. 335 


ESTOPPEL— confd. 

3. ESTOPPEL BY CONDUCT- confd. 

IIL PurchaBe hy agent — Setlinj 

up cAorae/er bj principal. Where a man steps in 
durmg an nuction-saloaud assumes the character of 
a principal agent, and, deposing another who is 
really acting as agent, purchases the property, he 
cannot afterwards be allowed, m equity, to torn 
round and claim to have purchased not for the 
principal, but for himself, and to obtain a profit 
out of hia purchase. Lokuee NaRiis Rot 
C nowsaav v. Kaley Peddo BiSDoPADfiYA 

23 W. R. 368 : Ii. R. 2 LA, 164 

112. - — ■ Estoppel by assent to deli- 

very order — EiiJence Act, Ch yill—Vendo'-and 
purchater. A contracted to buy from D <L Co. 
180,000 gunny bigs for cash on delivery. Sub- 
sequently 0 agreed with A to advance R 15,000 
against 87,500 bags. B jf- Co. gave delivery orders 
to A, although the goods remaioed unpaid for. A 
then endorsed certim of the delivery orders over to 
O. On these orders the agents of £ dt Co, at the 
request of A, wrote the following words: “The 
bearer of thU will personally tako delivery of each 
lot as required ” 0 took delivery of 60,000 bara, 
but B .C- Co. refused to deliver to him the reoaincTer 
on the ground that A bad not paid them according 
to the terms of bis contract. Held, that, although 
there had been DO actual appropriation of any goods 
to A, yet as B d: Co., by their agents, bad eonsented 
to the transfer, and hadthcreby induced C to ad- 


Act A man may be estopped not only from 


115. - Acquiescence of mortgagee 

— iraieer of prionly When a prior encumbrancer 
Witt a fufl faiowfedge of his (iCfe stands by sad 
through his agency allows the mortgagor to deal 
With the property as if it was unencumbered: Held, 
that by Buch conduct he loses that priority to which 
the pnor date of his encumbrance would, had he 
acted otherwise, have entitled him Rai Seeta 
Raw r 'Kishun Dass alias KisrryABSW 

3 Agra 402 

" 114. Bight of appeal by de- 

- i — .-..T* «ri hiB own 
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pmsfs^ion on bch»tf ol A’, ®nil that the norti^f^o 
a forpcry. A* «li<J not appear. The Munni dc» 
creed for the pKintifl. /’appealed. TlBobubordr* 
natft Judge di*mi«»cd the »uit on the ground that 
tie mortgage waa not proTtal. //rW, on areond 
api>ea1. that P had no /-xua aMa/it, and could not 
apjoal from the Miin^if'a deertM’. SraiiATTan *• 
I’Arrcvina-naYYANOAn . L lalU 0 Mad. 185 

UB. AcqulcBcenco — J/or/ja 7 ec«- 

cuteJ durinj minorify. Tho plaintiff 

sued the defendant ou morlgagea cxecutialto the 
plaintiff by the adoptive moliicra of the defendant 
(«ho were aho defendanta) »ub«cquentlv to h«s 
adojilion. The plaintiff contended that the mortga- 


alloucd the plaintiff to carrj’ out the provisions of 
tho mortgagcMleed* to hia onn detriment by ]wi\ang 
maintenance to tho defendant'a adoptive mothers 


" * ' ' I. Ii. R. 0 Bom. 463 

lie. Intervener mado party by 

plaintiff — Apptalhj flatnUf] aQdxntt onlrrmak' 
iny him parti/. When an intervenor in & suit to re- 
cover rent is made a party at the request of the 
plaintiff, tho latter cannot aftcniards, by special 
appeal, get rid of the effect of hts own act Sna'i 
CiicjfD Geose Modci. V DoYiatoarE Mcspri- 

SEE e W. K. 338 

117. — Bepreaentation as to trans- 

fer of property — £iii( /or rent — Inttnenor — 
£ii<f<7i« A'l, s. 115 In a suit for rent brought 


person was made a co-defendant, and intervened 
for the purpose of supporting hi® title to tb© 
rent. It appeared that in the jear 1250 A pur- 
chased thedar-patni estate, and sold it in 1230 
to his wife B, and eon C. Afterwards ^ success- 
fully resisted a suit for rent brought against him 
by the present plaintiff as supenor landlord on 
the ground that be had parted with bis interest 
in tho estate to B and C. 7'he plaintiff then 
sued B and C for the rent and obtained a de- 
cree, under which the dai-patni was sold to him. 
He now sued the ijarad.sr. The intervening 
• defendant contended that A had mortgaged the 
property to him, and that such proceedings bad 


ESTOrrEL— confJ 

B. ESTOPPEL BY CONDUCT— <oa/J. 

been taken on the mortgage that he wos entitled 
in the A'$ right to tho rent of the property as tho 


chsse tlicir interest in the property, the intervening 
slefcndsnt could not set U[i a claim to the rent in the 
present suit ns ngninst tho plaintiff. Aunatii 
Xatii Deii f. Bistc Chcndeh Roy 

I. L. E. 4 Calc. 783 
118. Joint doereo — .Imounf of 

rharta ii» joint pTo/KrVj The mere fact of two par- 
ties having jointly sueil and obtainrel a decree by 


{3 Agra 235 

110. ’Acceptance by landlord 

of lower than decretal rate of rent. IVTiere 
a dtcrce has declared a certain rate of rent payable, 
the landlord is not prevented, by tho mere fact 
that he has not insisted on the rent being paid at 
that rate, but has accepted a lower one, from 
iccoTcrirg at tho rate given by the decree Miz. 
zcM Ally ICjiak v. Pirikee StKon , 8 Agra 263 

120. Effect of condition in 

wajib-nl.tirz— Buif(o<(t ssiifc coniifion. Where 
a wajib-ul-urr contained a condition restricting the 
landlord’s right to enhance i Utli, that, having 
eigned it, ho must be held to be bound by it until ho 
establishes bis right by a civil suit to have the con- 
dition tn the najib-ul-urz ect aside Kyalse Bam 
V. MAHOMEh Ali Kbax . . 1 Agra Rev. 62 

Kottba Ram v. SOOKb Ram . S Agra 80 

121. ABsertion of proprietary 

right — Suhscqutnl cfnim to maintenance. Under 
special circumstances, a uidow who had asserted a 
proprietary Rghl in certain property, without put- 
t og forw ard any claim for maintenance, not allowed 
afterwards to enforce her claim for maintenance 
against such piopcity in the hands of a purchaser. 
Goolabee V. Ramtahal Rai 

1 IT. W. 101 : Ed. 1873, 275 

122. Grant of mokurari pottah 

by parties who afterwards acquire perma- 
nent settlement. Parties holding a permanent 
settlement from Government cannot question the 


123. Recognition of talukhdari 

right— PurcAaser at tale for arreara of revtnue. 
At a sale for arreara of revenue. Government pur- 
chased a pergunnah containing a certain talukh 
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6. ESTOPPEL BY CONDUCT— con/cf. 
belonging to A. The t&luthw&a not cancelled, and 
the Government made successive temporary settle* 
meats with A. in which hia telukhclan right was re- 
cognized. The right and interest of Govetnmoiit in 
thepergunnah wereafterwards sold to B, who ousted 
A. A aftenvards joined with C m taking a patni 
lease of the same land which ho had in the talukh. 


I ESTOPPEL— c;nfj. 

I 6. ESTOPPEL BY CONDUCT— con/J. 

127. Giving notice of actiort- 

1 under a, 53, Mad. Act XXIV of 1850— Con. 

tention of non-appl'enbitil!/ of sedion. The plaintiff, 

I a constable of police, sued the defendant, an 
inspector of police, for money had and received to 
the plaintiff’s use The defendant had received the 
pay of the plaintiff, but failed to give it to the- 
plaintiff. Notice of suit was given by the plaintiff 
under a. S3 of the Madras Police Act, XXIV of 


CimCKEllBTTTTY . . • 2 G. L. E. 218 

124:, Eegiatratlon in Collector- 

ate — Onui prohandi. In a suit to recover possession 
of certain land and houses, m which the plaintiffs 


to the common ancestor, and bad permitted their 
names to be registered as such m the Collector’s 


provmg the allegation on which they rested their 
claim. AosawAL Sikgq v. Fotr/SAii StKOU 

8 0. L.E. 848 

125. Deposit of money— ffafeo/ • 

{nlereft The plamtiff deimsited money with defend- 
ants, bankers, on 30th August ISC’*. On Ihtd , 
January 1867, an account was stated and a balance i 
found to te due to the plaintiff consisting of the on* ' 


5 Mad. 466- 

128. Agreement not to appeal— 

Subsequent appeal. After a plaintiff had obtained a 
decree and undn* it, m execution, arrested his judg. 
ment-debtor, the latter filed a petition m Court 
agreeing not to prefer any appeal against the- 
judgment obtained by the plamtiff, and the judg- 
ment-creditor at the same time agreed to release- 
the judgment-debtor from arrest and to take- 
payment of the sum <lecreed to him by instal- 
ments. Ad order was passeii by the Court em- 
bodying tbis arrangeiDent. The judgment-debtor, 
lo contravention of tbia arrangement, preferred 
an appeal. Held, that the judgment-debtor, hav- 
ing mduced the decree.liotdcr to believe and 
having expressly UQcIertal:en that be would not 
prefer an appeal, and having by the representation 
and undertaking procured his oim release from, 
arrest, was estop^ from acting contrary to bu 
deliberate representation and undertaking Fbo- 
TAP CBOKHSB DaSS %. AnATHOOK. Abatqook v. 
PsOTaP CiltTMlZS jDass 

L L. B. 8 Calc. 465 : 10 C. L. B.443 

See Amib Ali v. lynnwir Koeb 8 B. L. E 460 
Raxsiobitn Gossaix f GoxmMOHUN Gos<nnr 

4 W. B. B. C. 47 : 8 Moo. I. A. 91 


at 4 and at G per cent. Held, that the defendants 
were estopped from disputing the plamtiff’s demand 
for interest at the latter rate JIakubtii Kvab r. 
Balkisbek Das . . I, L. B. 8 All, S28 

128. Construction of document 

malung suit premattire — Subsejnent eonlention 
lAal suit IS barred In a suit brought to recovCT 


129. Acquiescence in use of ’ 

trade mark — Subsequently denying right to use 
it. Where the plaintiffs by their conduct let the 
defendant to believe that they claimed no right to a 
certain trade mark and that it. was open to the 
defendant to adopt it as his oivn, and the defendant 
did adopt it, and by his industry secured a wide 
popularityfor it in the Indian market, Held, that 
the plaintiffs ivere estopped from denying the 
defendant’s right to use the trade mark m tbe 
Indian market Layebqnb v. Hoopeb 

I. L. E. 8 Mad. 149 

130. Befusal of registered letter - 

— PresumplioH of Inoaledge A person refusing a 
registered letter sent by post cannot afterwards 
plead Ignorance of its contents. Lootp Au 

V PCAREE MonON ROY . . 1® " 

service - 


ISL 


Alienation of 


vatan land by the holder of it — Impeachment 
of eueh alienation by the alienor — Hereditary Offices - 
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Jcl {Dornhar/ Jet III ef JS7i, *• S)—Volfipiarg‘ 
Tlie plamtilT, «bo ins a ratanrUr LutLaml, 
nicd to rccoTcr from the dcffntlant jioa.«ca«w>n 
oI certain land irith meane profit*, allcpiog that 
5t waa his service vatan land wmnetuHv taVen 
possesaloD cl by the defendant in 18SO. The de- 
fendant set np a Diortpago of the land allepcil to 
have been eieeufc<i to the defendant by the plalnt- 
ifi’s mother in (he plamtifl’a name during his 
minority. Both the loner Coorta found that the 
land was the plaintifT'a LulLarni vatan larul ; that 
it had been mortpagefl by the plaintiff’s mother to 
the defendant for pood consideration ; and th\t the 
mortgage nas binding on the plaintiff On appeal 


not justify a departure from the rule The plaintiff, 
although an hereditary public officer, was not a 
trustee for the purposes of the \atan Act, and it 
could not be presumed that the grantee knew that 
the plaintiff's guardian had not obtainc<l the pre- 
vious sanction of OoTcrameut to the mortgage. 
The plaIntiS was, therefore, estopped from saying 
that tho grant uaa fotbiddea by the Act. 
Na&AVix Knaspt; K^7LKaa^^ v KAtoatryTA 
BicfiAR Patel . L L. E. 14 Bom. 404 

132. PaTmeat of a tax for one 

year without protest- Poyment o/ the tax tn a 
svbeeipient year unier ‘pretut-^mi to recover rAoney 


rejected on the ground that he uaa estopped from 
recovering the alleged excess by reason of hia having 
paid the tax for 1890 without protest, llrld, (fast 
the suit was not barred. The levy of a tax m 
each year gives a new and distinct cause of ac. 
tiOD, and the payment of the tax uitbout protest 
for one year doea not bar a suit to recover s sum 


133. Order of Court made with 

out j^sdiction — Order of tame Court for re- 


ESTOPPEL-confJ. 

5. ESTOPPEL BY CONDUCT— c<mf<f. 

qaently passed by it, directinghim to'refnnd a 
sum rfalitcrl under the oriler for execution. 
Coriyn Vamax v . SASnABAii RAJirnAXORA 

I. L. R, 3 Bern. 42 
134. Party not bound by pro- 


been brought uithm due time after the plaintiff's 
appiKation in the cxccution-proceerlings was dia* 
mi«sM). he could not take advantage of the execu* 
tion-procordingi to reai’t A claim otheruiso ad. 
missibte against him. BaLVaxt Saxtarasi v 
Babaji six Saxtiiopa . I. L. R. 8 Bom. 602 

135, Actins on order containing 

raBervation — T)i»jniiiny talidily of reservation. 
IMicre an application for leave to institute a suit 
Has granted under cl 12 of the t barter, leave being 
reserved in the order to the defendant to move to 
have It set aside, and the ulsintiiT had acted os the 
order: Held, that he coulu not nfternards object to 
the validity of the reiervatioo it contained. UASXt 
Dipt r. MvexsoODux Da5s . 21 W, B. 204 

130. rictitioua Bale— Belie/— 

Promoting ^Mie policy Ilefd, that, though the 
lair tinder the ordinary rule would sot assist parties 
who have coliudeil in order to evade its provisions 
by restoring them to their original atatua, yet rehef 
may bo gTanted if pubho policy is promoted by ao 
doing. Ra>i PrasoAU v Sbeva PxRSBiU 

1 A^a 71 

137. Repudiation of authority 

of guardian — Adoption of iiene/fcial oets A 
pemon who dispute* the authority of another to act 
as his guardian, ami repudiates the acts done by auch 
guardian m that ca|>acitv, cannot take advantage of 
those acts so far only as they are beneficial to him. 
Soonvn PnmiEK Lau. Jha v. Soobah Doobcau 
LallJiia Soobab Dooroao Lall Jha tr Neela- 
NOXD SixoQ .... 7 W. R. 73 

138. Recognition of tenure by 

Government — Purehaier, Pight of. The Govern- 
ment having once recognized tho plamtiS’a talukh 
by eeliing it for arrears of rent to the parties through 
whom the plaintiff claimed, and no disclamer of his 
talukhdan right having ever been made by the 
^aintid. Held, that it was not competent to the 
Government to deny the title of a tenure which it 
had by aelling once guaranteed to the purchaser. 
Jeebun Sixoh Bcbjioxo f Collector op Bao- 
XEBcesQE . . . . 2 W. R. 77 

GoLvez Chtodeb Seix r. Collector of Bac- 
KZBOtrxcE 2 W. B. 138 

6 0 
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138. 


—MTicn the 2im5n- 


(lari rights in a property hare been purchased by 
Government at a sale for arrears of revenue, and 
Government guarantees the rights and position of 
certain falukhdars therein, and then sells its zamln* 
(lari rights, the second purchaser is bound by the acts 
of the Government, and the talukhdars, if dis- 
possessed, mav recover possession under cl. C, s. 23, 
Act X of 1859 BtJRVEE Krascm v. JIodhoo- 
sooDinJ Doss . . .3 W. R., Act X, 127 

Jooom- Kishoke Roy f. AnsA^rooLLair 

4 Vr. R., Act X. 0 


140. - 


—Legacy — Leganj tn Batiafaelton 


of indehlednesf. It was contended that plaintiff ■ 
estopped from claiming a legacy under the will us ho 
haxl disputed the validitv of the latter, and bad 
elected to take the RIO.OOO as a debt due to him- 


»uo liub UULI.I.I.U uy luai vtaim. ivajaUa.H' 
ItiR V. VEJfKATAKBlSnNAYYA ( 1002 ) 

I. L. R. 26 Llad. 361 


141. - 


- Idinor — Suit ly minor. A 


minor who, representing himself to be a major 
and competent to manage his own affair^ collects 
rent and gives receipts therefor, is estopped by 
h» conduct from recoTering again the money once 
paid to him, by instituting a suit through his 
guardian Ram Ratcv Srvon c Snrw Nasos'* 
Sison(100l} . . L L. R. 20 Calc 120 

B.C. 0 C. W, N. 132 
142. •— Acquiescence — EnJeneeAel 

(I of J872), *. H5 — Question of legnX xnfervKe — 
Plea of estoppel appearing for the first time tn issue* 
tn appeal Acquiesccnco is not a queslioo of fact, 
but of legal inference from facts found. This 
principle applies also to estoppel. To create an 
estoppel it js not sufficient to say that it may 
well be doubted whether the plaintiff would have 
acted in the way he did but for the way in 
which the defendants had acted It must be 
found that the plaintiff would not have acted as be 
did. It must be found that the defendants by the 
“ declaration, act or omission intentionally caused 
or permitted another person to believe a thing to 
bo true and to act upon such bebef.” A pica of 
estoppel shouldnot be given effect to in appeil when 
it lias not suggested in the written statement, nor 
made one of the issues in the first Court, nor on® 


ESTOPPEL— confef. 

5. ESTOPPEL BY CONDUCT— conW. 

representation at to — Conlrael hy infants — Oonlracl 
Act (tX of 1872), St. 11, 19. 64, 65— Person* 
competent to contract — T’oii contract — Adcaneet 
on mortgage dixlared tnvahi, re-paymtnt of. S. 
116 of the Evidence Act (I of 1872) does 
not apply to a case where the statement relied 
upon IS made to a person who knows the real facts 
and is not misled by the untrue statement. There 
can be no estoppel where the truth of the matter is 
known to both parties. A false representation 
made to a person who knows it to be false is not such 
a fraud os to take away the privilege of infancy. 
AW«<jn T. Sloeler, 4 De Q. J. 4SS, followed. 
On the true construction of the Contract Act 
(IX of 1872), a person who, by reason of infancy, 
is incompetent to contract, cannot make a con- 
tract within the meaning of (he Act. A mortgage, 
therefore, made by a minor is void ; and a money- 
lender who has iwlvauced money to a minor on the 
security of the mortgage is not entitled to rc-pav- 
raent of the money on a decree being made de- 
claring the mortgage invalid ; ss. Cl and 65 of the 
Entrant Act being based on there being a contract 
between competent parties, end being inappli- 
cable to <v case where there U not, and could not 
have been, any contract at all. Thurston v. Noftiny- 
ham Permanent Benefit Building Society 1 

Ch.l (I96J3 A C. 6. followed. MonoRiWBEii ^ 
Dhabmodas Ghos£( 1002) I. L. R. SO Calc. 688 
8.C. 7 O. W. N. 441 
L- R, SO I. A. 114 
I 144. — Mortgage— Fndenee Aet (/ of 

I lS7‘>),s* 115,116 Certain property was mortgag- 
• ed m 18S4. In 18S9, tho appellant took from the 
mortgagors and another person a lease of certain 
lands which included a portion of the mortgaged 
property. In a suit by the mortgagee on his mort- 
ga-^.to'whiLh the appellant was made a party de- 


Peosusso KuhaR Sen v Mahabharat Saha 

(1!KI3) 7C.W.ir.575 

145 , - Sale— Ejiidable 


compromise petition to which the decrce-holcler 
coninled. «il .t ™ .greed tt.t «■” 
debtor should have time up to a Cfrtam date^to pay 


, , Mortgage by minor — SMe- [ 

<0 te /(Il*e peraonto ichomitis made . thejudgmeni-ueotorpaia a poruou “““V’ 

-Evidenct Act (j IS72). s. llS-Age, fidse \ ondobteinedfurthertmefromtheCourttopay the 
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5. ESTOrrEL BY CONDUCT— 

bilance. On the juilffment-tleb(or’« ten*Terln; the 
bilance ofl the «Uv tixe<l by the Court for pay- 
ment. the jlecree-hol'lcr rcfu*M to accept the inoner. 
The Court tri<xlthecn«eon the merit*, and set a'iilo 
the sale, //c7<f, that the jiidt;mcnt-<lebtor m as bound 
by the acT«nicnt and that he wm e*toppc<l from 
contc«tiR5 the Icgahty of the sale. Protnp Chttn’ltr 
D(i*s V. Araifioon, I. L. It. & Calt. ^55, refcrretl 
ta UrrAM Cnivnnt Knrrnv r. KnrrnA Natn 
CnATTorArnvA (1001) , Eli. E 20 Calc. B77 

146. Execution against surety 

— Surety guaranUtxny fxiyrntnl of judyrntnU 
debt — Execution ayainei surely, telen proper — 
Bemrdy 6*/ «aif— Ciuf Procciurt Co'U (/let J/T o/ 
25S2), s. 336. In the course of the execution of a 
money decree the juJ^ment-debtor was arrested 
and brought before the Court. Tliireupon the 
respondents, «rho were not parties to the procec<lmif, 
put m a surety bond covenanting to p.iv the decretal 
amount in the event of the judgment-debtor not 
pajang U within a month, and stipulating that, if 
they failed to pay * ‘ the decree. holder n ould be at 
liberty to realise the amount by auction wlc of 
their moveable and immoveable properties and by 
arresting them.” The judgment-debtor not having 
paid the money within a month as stipulated, tbo 
decree-holder sought to execute the dcorco against 
tho sureties, who came in and applied for two 
months' time to p<ay in the decretal amount and 
time was alloired- No payment was, however, 
made and the decree-holder applied for execution 
and had one of the sureties’ properties sold. The 


to institute a separate suit against the sureties, ^tlll 
having regard to the agreement that ivas come to 
and tbo conduct of the parties in tho previous 
proceedings it ought to be taken that the sureties 
Lad waived their risrht to insist upon a sipiratc 
suit being brought against them Coicntry v. 
Tutsi Prasad, 8 V W N 672, and Sadasna Ptllat 
V. iZamafinjo, L R 2 I. A 219. relieil on. Kazi- 
MtTDDi Pataei e FACZDsr. KnAv (1900) 

10 O. W. N. 630 

147. Sale of occupancy holding 

— Etirfence --Icf (/ of 1872), s 115 — yon transferable 
occupancy 'jote—PresumpUon of IransferahiUly 
iOithoul consentof landlord from purckasehyhtm 
\Vbete a landlord \n execution of a money decree 
causes the sale of an occupancy holding and par- 
cha8"S it himself, he is not estopped from pleading 
non-transferability without his consent m a subse- 
quent su t brought bv tlie mortgagee of the occu- 


ESTOPPEL— concM. 
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•ectio'i. Atienuddin A’a-»ya v. Srish Chandra 
Danerji, 11 C. IP. .Y. 76, «lMlingui«hMl. Asuat- 
cxEsst KinTtfS' c. HABrNDna Lit. Biswis 
(IMS) .V . . . I. L. R. 35 Calc. 004 

8.C.12C.W.11. 721 

148. L9aso — Lease unrejislerel 

sehen admissible in evidence — Conduct of parties 
iotease—" Coltat'ral purpose"~Transltr of Pro' 
petty Act {IV of 2SS2), s 107 — Lien — Ch^ryt — 
AssiynmenL Section 107 of the Transfer of Pro- 
perty Act docs not say that if tho pirtics without 
anrauch instrument (i.e, a lease) conduct them- 
selves towanls each other as if they were landlord 
and tenants niia moneys p.as.s from one to tho other 
m pursuance of tliat conduct upon the understand- 
ing that It would be repaid m a certAin event, 
there shall lie no riglit to recover that money. In 
auch a case the right to recover arises not upon the 
lease, because acconling to law no lease exists, 
Imtupon an inilcpcndcnt equity nrisiig from the 
conduct of the parties and founded upon the Jaw 
of cstopjiel CoriiiiA v. Abmjton, 4 II. ifc N. S49, 
referred to AnoBsm Bejovji Scan v. Svfd 
S mosR -iLi Kni>' (IMS) . I. L. R, 33 Bom. 610 

EOROPEAK BRITISH SUBJECT. 

See Criuixal PBoeeDimB Conr. ss. 44, 
el seq . . I. L. R, 27 All. 897 

See E.'CTr.iiiiTios Atr, 1879. 

I. L. R. 0 Bom. 333 
See lltoii CotTBT, Jcktsdiciios of— 
Bomdiv— Criminal. 8 Bom. Or, 92 
Z. L. R. 9 Bom. 288, 383 
See JcniSDiCTio'r OP Cbimixal Cottet— 
EcftorEis Britisd Sobjects. 

See MlOISTRlTB, JCBtSDlCTIOS Of— 
POIVEM OP illOISTBlTES 

I. Ii. R. 8 All. 420 
See MajORirv, aos of . 8 B, L R. 872 
3 N. W. 338 
1 B. L. R. O. C. 10 
I. Ii. R. 7 All. 490 
See OrfEN'CE coMiriTTED ox the Hian 
Seas . . 1 B, L. R, O. Cr. 1 

7 Bom. Cr. 39 
I. L. E, 21 Calc. 782 
See Police Act, 1801. s 29 3 N". W. 128 
See Trissferop Crihixal Case — Gexe- 
r.iL Cases . I. L. R. 18 Calc. 247 

in Bangalore. 

See Hion Court, jprisdictiox of— 
Madras — Criminal 

I. L, R, 12 Uad. 89 

in Mysore, jnrisdietion erver — 

iSee FosEiox Jceisdictios Act, 1879, 
ss.4,Casd 8 1. 1* R. 26 Mad. 607 
C C 2 
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EUEOPEAIT BRITISH SUBJEOT— ccnld. 

jurisdiction to commit, to jail — 

Set Hageis Coefus, wgit op. 

EL. B.29 Calc. 288 

person tried jointly with— . 

See Agpeal In Ceisiikai, Cases — C mur- 
UAi, PROCEDTIEE Codes. 

1. L. R. 14Bom-10D 
See Magisteate — Jtteisdictiom of — 
Powers op IIaqistrati. r * ** 

' L L. B. 16 Mad. 808 

1. Opportunl^ to plead being 

European British euhject — Plea not taken 
UU too late — ITaiter. A Deputy Magistrate ought 
tn give an opportunity to a prisoner to plead that be 
is a European British subject. The mere statement 
of a prisoner that he is a European British Bub]ect, 
made before the Deputy Magistrate after the tnal 
was completed, cannot ho acted on. Otj^sk v. 
Bears 6 W. B. Cr. 63 

2. Mode of procedure — Charge 

agaimt European Entuh eubjeet. Mode ol pro- 
cedure by a Magistrate with regard to European 
Bntiah subjeot accused of an offence. QrcEtr v. 
SoEniTF 6 W. R. Or. 13 

8. . - ■ , _ European Brthth 

auJ;ec<— Cfam of eialua ai a European Brtlteh 
tubjett tritAout claim to be trxed by a ;ury— Diatnct 
Magislrate—^un'sdxHion. One Q. D , who uas 
seat for tnal before a District Magistrate oo a charge 
of noting under a. 147 of the Indian Penal Code, 
claimed that he was a European Biitish 6ob]ect, 
but did not ask to be tiied by a jury The Magis- 
trate after inquiry found that O.P wasnotaEuro- 
pean Bntish subject, tned, and convicted him uader 


tioD being again raised, fauna mat O. r, was a 
European Bntish subject, and thereupon set aside 
his conviction and sentence and directed that he 
should be retried by the District Magistrate. Beld, 
that this procedure was erroneous, inasmuch as the 
appellant bad never claimed to be tried by a jury, 
and the Magistrate, who had tried and conviotra 
him, was competent to try him as a European Bri- 
tish subject and had passed a sentence, which was 


4 An. 141, distuiguished. FuPFnoR v. George 
PowEii (1905) . . L L. R. 27 AIL 897 

— 7 Crtolnal proceeding against — 


The provisiona'of 
Code apply to an i 


.liu ., 11 , to euv/t l/IJJUIfJ, 
a 443 of th' Criminal IVocedon 
uqmry held under s. 107 thereof. 


miBOPEAir BRITISH SUBJECT— coneW^ 

The party against whom such an inquiry is insti- 
tuted ism the position of an accused. Queen- 
Empress V. JUutasaddi Lai, I. L. R. 21^Atl 107, 
Queen-Empress v. Mona Puna, I. L. E. 16 Bom. 
$61, and Jhoja Singh v. Queen-Empress, I. L. E, 
23 Cole. 493, referrrf to. Hopcroft v. Euperor 
(1908) . . . L L. B, 36 Calc. 103 

EVICTION BY LANDLORD, 

See Diluvion , I. L. R. 36 Calc. 856 


EVIDENCE, 


See CniCSiDiBi Ciukrav LtxD. 

I. L. R. 32 Calc. 1107 
See Civit. Phocedurs Code. 1682, <». 180. 

0 0. W. N, 418, 420 
5ef Civil, PnocEDtTRE CoDP 1882, «<!. 389, 
390 .. . 0C. ■W.N.704 

See CuEATiRO , I, L R. 86 Calc. B73 
See CosiMissiON . I. L. R. 35 Calc. 28 
Set CRi'infAL Bnricn of Trust. 

I. L. R. 82 Calc. 108& 
Set CitnnxAi, Procedure Coor. s 107 
I.L. B. 26 AIL 190 
See CrniJXti Procedure Code, s. 215. 

9 C. 'W. N. 829 
I.L R. 28 AIL 688 

8ec Customs . I, L.R. 80 All, 811 
See EtTDSNCE — Cnn. Cases. 

See Evidekce— Criminal Cases 
Set Evtuencx—PaROL Evidekcb. 

Set Evidence Act (I of 1872). 

See False Evidence. 

See Hindu Law — pAEtmnx. 

10 C. W. N. S38 

See Legal Practitionebs’ Act. 

10 C. W. N. 57 
Set MahomedaN Lvw , 9 C. W. N. 352 

10 G. W. N. 449 


Set Onus of Proof. 


Set Penal Code, s. 232 0 C. ‘W.N. 438 


See Sale . I. L. B. 32 Calc. 609, 1 


^ee Sacond Appeal. 

I.L. 


R. S3 Calc. 200 


act (II 

&.WA™.»L..nz . 10 0.W.W.720 

. . lOC.'W.N.Eai 

See Witness. 
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UVIDEITCE-cOTK’i 

admlBsIblllty of — 

S(e RtauLATios Vll oy 1822. 

I. L. XL. 31 All. 247 
— conBidoratlon of— 


of adoption— 

Ste ADomos . L Ii- H. 86 Calc. 760 
Ste Evidence . I, !■. It. 31 All. 116 
Set BdiMrsE Liw. 

36 Calc. 078 

of cufitom of fiucccesion to 

impartible catato— 

* See Own Estates Act, ss 22. 23. 

I.I.,n.31 All. 467 

of title— 

SwliTtr . . 1. 1.. R. 36 Calc. 311 

record of, by Preaidcney Ifagis. 

trate— 

See CnntiVAt rnncEDtme Coop, s. 123. 

13 C, vr. N. 622 

taken on commiasion— 

See CojiMisstOK . I. li,Il.36 Calc. 668 
^IVIDENCE-OrVIL CASES, 

Col. 

1. MOSE os BEiUSOTTlta Evjoesce . 3751 

2. AccoTOis A^D Accoryr Books . 3767 

3. Account-Sales .... 3763 

4. Decrees, JuDOMENTs. and Pbo> 
CEEOINOS tX FORltER SUtTS — 

(o) Gekeiully .... 3763 
(i/) UXEXKCUTED. B&RREO, AND EX 

i-ABTE Decrees . . . 3766 

10 Decrees and Procezdixos wot 
' IXTER fartes . . 3770 

6. Heabsat Evidence , . . 3781 

6. JUJISIABUXDI AND JCItMA'WASIL. 

BAKi Papers .... 3783 

7. LEomsiACA 3786 

8. JIaps 3787 

9. Recitals in Doccsibxis . . 3794 

10. Best Receipts .... 3797 

11. Reports or Aheess and otiizs 

OrricERS 3799 

12. Miscellaneous Documents 

Acxsowledojients . . , 3805 

Bills or lasino .... 3813 
Books or Accousr . . . 3810 

Books or Histort . . . 3605 

Buxdobust Papers . . . 3805 

Cakoosooe Papers . . 3805 I 


EVIDENCE— CIVIL OASES— <on/i. 

CoL. 

12. Miscellaneous Docuuents— ron^U. 

CniTTAS ..... 3820 
Collection Papers . . . 3806 

CoxrESStoNS .... 3800 
CnisfiNAL Court, Proceedings ix . ^806 
Deceased Person, Statemext by . 3808 
DEPOsmoxs .... 3809 
Document P.ECEiPT-BooE . . 3809 

Documents “ iviTnouT prejudice ” 3809 
Endorsed Pr.OMissOEr Notes . 3810 
Entries by OrncER or Court . 3811 
GoTErjcMEXT Gazette . . 3811 

Haxdwritino . . , . 3311 

Income-tax Returxs . . . 3811 

IsscMxuYissl Papers . . . 3811 

Haduluts ..... 3812 
Kursinaala ..... 3812 
Letters ..... 3812 
Market Bate .... 3813 
Mabeiaoe Register . . . 3813 

Mercantile Custom . . . 3813 

Mutation Proceedikos . • 3814 

Notes of Depositions . . ■ 3814 

Partition Papers . . . 3814 

Pediores ..... 3814 

Petitions 3818 

Pleadings 38lG 

Possession, Fact or . , . 3816 

Probate 3816 

Reqistees 3816 

3818 

Road-cess Papers . • • 3818 

Settlement Papers . . • 38l9 

Signature ..... 3820 
Small Causb Court, Proceedings 

IN 3820 

Survey and SIeasubement Papers 3820 
Tsasbust Papers . . . 3822 

Translations .... 3822 
Vabution or Rent, Proop op . 3822 
TrAJIB-UL-URZ .... 3822 

13. Sbcondary Evidence— 

(a) Generallt .... 3823 
(5) Unstamped or Unbeoistebed 

Docujiexts . . . 3828 

(e) Lost OB Destroyed Documents 3836 
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Coi» 

13. Secondabt Evidence— cfine7i. 

( d ) Non-prodttctios tor other 

Causes .... 3839 

(e) Copies of DoctniESTS, aki* 

Copies or Copies . . 3842 

14. Peesumption of Death . . 3849 


See Civil Pkoceduee Code, 1882. s. S?.**. 

13 C.'W.N.1023 

. See CoiiiiissioN — C ivil Cases. 

2 B. L. R. A. C. 73 
a B. L. R. Ap. 102 
10 W. R. 236 

' 22W.R.331 

! • ; • 6 C. L. R. 109 

, ' See Confession . 1. LB. 20 All. 434 
11 C. ■W.N.004 
iSee Deposition . 13 C. VT, N. 409 

iSee Dyino Declaration. 

I. L. R. 34 Calc. 698 

< See Evidence Act. 

, See Fobeiqk Court. JcoaiiEST or. 

L L. R. 28 Calc. 641 

' -See Hearsay Evidence. 

Bet Hindu Law- 

Adoption — Emdence or Adop* 

1 TION , 

1 Inreritance — Mioratino Famt- 

LIES . I. L R. 29 Calc. 433 
-See Onus op Proop. 

Partition— Recuisities for Par- 
tition I. L R. 30 Calc. 738 
See JUDOJIENT IN REM 

. .See Landlord AND Tenant — Nature of 

Tenancy . . 7 C. W. IT. 734 

See Partition Act, s 40 

13 C'V7.W.93 
See Possession — Evidence op Posses- 
sion. 

See RxaisTBATiON Act, 1877, ss 17, 18, ' 
ANT) 49. 

See Res judicata— Estoppel by Jodg- ! 

NiENT . , I. L R. 28 Calc. 109 

See Secondary Evidence. 

See Stajip Acts, 1802, 1869, 1879 
Set Will . . L L. R. 29 All, 82 

13 C. -W. W. 1128 
See Witness — C mL Cases — Considera- 
tion AND Weight op Evidence 

accounts and account books— 

Set Projiissohy Notes— Assiokment op, 
AND bcrrs ON, Pbomissoby Notes 

I. L. R. 29 Calc. 334 


EVIDENCE-CIVIL CASES-cosii. 

acknowledgment 

SeeLiiiiTATiON Act, 1877, Sen. II, Art. 

64 . .1. L. R. 23 AIL SO? 

' admissibility of— 

See Admission — Admissions in State- 
ments AND Pleadings 
See Advocate . I. L. R. 34 Calc. 129 
See Appellate Cour.T — R ejection op. 
Admission of Evidincp. admitted ob 

REJECTED IN Cour.T BELOW, 

See Appellate Court — 

Evidence and Additional Evi- 
dence ON Appeal. 

6 C. W. N. SL 
Objections taken fob first time 
ON Appeal — Special Cases. 

I. L B. 28 Calc. 142 
See C03I5IISSI0N — Civil Cases 

7 C. W. N. 808- 
See CostPBOjnsE — Construction, En- 
porciKO, Effect or, and setting 
ASIDE, Deeds of Compromise 

L L K. S6 AIL 546 
See CoNsriRACV . I. L, K. SO Calc. 083 
See Contract— Alteration op Cob- 

TRACTS— ALTERATION BY PABTY. 

I. L. R. 25 AIL 680 


See Divorce Act, s 81. 

I, L. R. 28 Calc. 221. 

Set Evidence— Parol Evidence. 

Set Evidence Act, s 32 

I. L. R. 25 AIL 143 


See Hindu Law— Marriage — Evidence 
as to, and Proof of, 3LIBRTAOE. 

•LL. R. 27Bom. 485- 
See Interest — Miscellaneous Cases— 
Bill of Ezcuanoz 

I. L. R. 30 Calc. 446 
See Lease — Construction. 

I. L.R,30 Calc. 883 
See Mahomedan Law — Inheritance 

I. L. R. 23 AIL 20 
See Beoistratios Act fill op 1 877), e. 1 7. 

I. L. R. 30 Calc. 783 


B. 17, CL3. (6) AND (A). 


T T. lOie 


decrees, judgments and pwceed- 

ings in former suits ; decrees and pro* 
ceedingB not inter partes — 




discovery of fresh evidence— 

See Appellate Court — Evidence and- 
Additional Evidence in Appeal. 

Ste Review— Grounds fob Review. 
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rvIDENCE— Civn, CASES— fcjifrf. 

-■ ovidcnco of titlo— 

SeeTmx — Evidesce axd Fboof or 
Title. 

long posscssioa— 

See I/ASDLor.D Asn Texavt — Xattre or 
TenmscV . I. E. R, 28 Calc. 738 
mops — 

. See Eiidevce— .C iTiL — 3!i<cELtA- 

■ • KEOCS DOCCIJENTS — CniJIIKAL COCRT, 

^nocEED^^ns IX 

• LE.K.2OCalc.l07 

market rate — 

See Damages — JIeascre and Assrss- 
ME>T or DAStACES — BBrACII OF CON- 
TiucT . I. Ii. R. 26 Bom. 236 


— mode of dealing with— 

See Srrci at. or Second ArrEAL — GnooNDs 
or Appeal— Emdence, mode of deal* 
INQ M ITU . . . 

See Special or Second Appeal— 
Grocnes op Appeal— Questions of 
Fact. 


recording of, In English— 
fee Practice , I. E. R. 34 Calc. 336 
^ refusal to hear, when miscon. 


jSee Arbitration . 13C. W. N.63 


— . secondary evidence- 
See PARDANAsniN IVojtEX— Execution 
or DOCrltENT BV 

1. 1.. B. 29 Calc. 740 


— . settlement papers— 

See Benoai. Tenancy Act, s 107 

L L, R. 28 Calc. 670 
taking evidence in foreign terri- 
tory - 

See Practice— Civil Cases — Commis- 
sioH . . L L. R. 30 Calc. 034 


1. RODE OF DEAUNG WITH EVIDENCE. 

1. Discussion of mode of dealing 

with. The mode in which evidence is to be dealt 
with discussed Matucra Pandev v Ram Rocda 
TewaRI . 3 B. li. B. A. C. 108 : 11 W. R. 482 

HuAJU StNQ F- Kaifnatk Teh'ari 

3 B. Ii. E. A. C. 332 

2. Conflicting evidence, inves. 

.r .,V, —I. 


EVIDENCE-CIVIL OASES-eon/d. 

1. 5IODE OF DEALING IVITII EVIDENCE 
— eonfd 

3. Native toatimony-^Sueiiieion 


4. ^ Probal/ilili / — 

Ground for deeiiion on eu'denfe. Tho general fal- 
libility of nstno evidence in India is no ground 
for concluding against a transaction when the pro- 
babilities arc in fat our of it. Bdnwaree Lall v. 
llETNARAIN SiNOU 

4 W. R. P. C. 128 : 7 Moo. I. A. 148 

6 . Native cases — Fresuntj-^ion— 

Cate supported b;/ false evidence. A native caSo is 
not necessarily faUo and dishonest because it rests 
on a false foundation, and is supported ui part by 
fal'C evidence Wise v. Sunduloonissa Ciioav* 
DRANEE . 7W.R.P. C.13:llMoo.I.A.177 
Teelvcbo Kooer f. Nirban Sinqu 

8 Vr. B. 439 

Basumani Asj-mal V. KrLAjfTJiAi NarcHEiit 

17 w B. 1 : 14 Moo. I. A.348 
6 . Judgment on facta— Frolia&iL 

•ties of the tast—P.ule of Prtvy Covneif. Where 
a Judge, whoso judgments have been observed to 


laid down i>y tiie iiiv> luuiicjj, iiuk iuiiiii.iii.ii.ti> w 
judgment on fact% unless tho conclusion be clearly 
shown to be a mistaken one. In this country, 


7. SufBoiency of evidence — Ein- 

(fence irAicA mi^At Aaie been, but teas not adduced, 
at 6 eiH 9 vnnteri'.ary. UTiere there is sufficient 


8 Consent to decision on such 

evidence as there is. Even if the evidence 


CnoouE Lall r. Kokil Sixon 19 W. R. 248 
9, — Conflict Between Judge’s 

memoranda and recorded evidence. Where 
there is a conCict between a Judge’s memoranda of 
evidence and the recorded depositions of wUnessfS, 
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EVIDENOE-dVIL CASES— eenti. 

1. MODE OF DEALING WITH EVIDENCE— 
concld. 

tlie Court must bo guided by tbo jattcr. Hceiu.- 
NATn KoOEREB V. BORM NaBMW SlNOR 

16 vr. K. 37B : Q E. D. B. 274 

10. Questions of evidence. Ques- 

tions as to the admissibility of evidence should be 
decided as they arise, and should not be reserved 
until judgment in the case is civen. Jasd Rai v. 
Bhubotaran Nundv . I. lu B. 17 Calc. 173 

Ramjibun Serowjy V. OocoBE Nath Chattkr- 
JEB . . . . I. Xi. H. 26 Calc. 401 

2 C. W. IT. 188 

11. Documentary evidence, deal- 

ing witli — Oeneral rules. When a document la 


under the eDss which requires proof, it should be | 
distinctly noted that it is admitted on the record 


'iu V«*. K. 4vv 

12. Evidence not adduced in 

former suit— Ground /or rejiCUny evidenee. Docu* 
mcntary evidence tendered by a plaintiff cannot be 
rejected merely because it lias not been adduced in 
a former suit to which plaintiff Nraa a party Poree- 
JAX Kbatocx V, Bykuxt CBPXDtK CnuBEnactrY 
0 W, B, 380 

18 Production of false docu- 

ment— Duh/ of Court. The production i» evidence 
of a forged doeumeut by a party to a suit docs not 
relieve the Court from the duty of examining the 
whole evidence adduced on both sides, and of decid- 
ing the case according to the truth of the matters 
lu issue. SoKwoMOYrE v SoTTEEsrHtfSDnr Roy 
2 W. B. P. C. 13 

Chowehhy Chvttarsal SiNon v Goveknjibjit 
3 W. B. 57 

Kuitoo JIahomed v. Hebdeb Dass 

19 W. B. 107 

Gowboolla Gazee V. Gooboodoss Rot 

2 W. R , Act X, 09 

Besoai. IraiGO Co. t'. TAsrifEB Tersbad Gbose 

S W. B., Act X, 149 

14. Alteration in document — 

tn euidence of altered document If 
a document on which a case depends appears to 
have been altered, it cannot be received in evidence 
or oe^Mted lyxin till it is moat satisfactorily 


EVIDEirCE— CIVIL 0A8 ES-cot«. 

J. MODE OP DEALIHQ WITH EVIDENCE 
— eonld. 

15. Possession of title-deeds — 

Absence of proof of aequmtion of pouession. The 
mere fact of possession of title-deeds without any 
very satisfactory proof of the mode by which pos- 
session of them was acquired was held by the Privy 
Council to be outweighed by the other adverse cir 
cumstanccs of the case. Kripasioyee Debia v. 
Koiiakatb CnowDUBY . . 2 W. B. P. C. 1 

- KaiPASiOYEE Debia t. Girish CnuKDEB Laho- 
BEK 8 Moo. 1. A, 487 

16. Bensons for disbelief— Omis- 

.• • if • -j—-, ^Vbera 

by the 
whether 
2 within 


cure<!,’* and rejected survey papers coming from 
proper custoily, ns being papers easy to alter and 


particular witnesses or retuscil to receive oenaiii 
documents, it should give its reasons for the refusal 
with reference to these documents in particular, or 
for Its disbelief of the particular witnesses, and not 
with reference to documents or witnesses in general. 
Chandra JUdhab Roy v. KnE'tAMANl Dasi 

IB.L.B.S. IT. 10 


Oman r. Kvmar PnAMATHAJtAtfl Roy 

I B, L B, S. X. 26 : 10 W. B. 268 

17. Unopposed evidence — SuU 

for damages — Non-appearance of defendants In a 


la 


-Settlement of accounts. The 


6 W. R P. O. 63 
1 Moo. I. A. 420 
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mriDENCE— CIVIL CASES— ewiW. 

. JIODE OF DEAmo WITH EVIDENCE— 

conid. 

#ot out, and ioconsistcnt with the exhtenee of the 
ellepcd eettlemcnt. AschaB Au Klli'* f. Knrn- 
EiiED Au Kiuk (IDOI) . L L. H, 24 AIL 27 t 
B.C. L. IL 28 L A. 127 

10. lies Inter alloa Beta — D ocm- 

snenti. Documents nhtch would bo admissible 



20. ~ Consideration and weight 

•of evidence— of one boy 
for another in xnfaney — One-»tded enqutnes made 
to gupport allfgtUion — f’t'irfenee not fudiciatlif tnlen 
and untXotd notiee to interested parlitg- The ques* 
lion in issue was whether the appellant, defendant 
in the suit, was entitled to the name he bore and to 
■the property in dispute of which ho had Ion; been 
in posseasioQ, or whether, as mainCamcd by (ho 


cridcnco taken on enquiries made under oibcial 
•orders, the effect of which was to place the servioes 


taken to support a foregone conclusion the enquiries 
w ere secret s no notico was given to anybody on be- 
half of the boy, nobody was present throughout the 
enquiries to represent the boy or protect his in- 
terests : there was nobody to check the mode in 
which the alleged statements were elicited, whether 
by leading questions or otherwise, noboily to test 
the statements by cross-examination, nobody to 
watch the accuracy with which they were recoHed. 
Considering the purpose, the nature and the circum- 
stanecs of the enquiries, which, if they were official 
in any tense, were certainly not judicial, no weight 
•could be given to the proceedings at, or the results 
•of, those enquiries The judgment of the High 
Court was therefore reverseil. CiiAirDRasaKcJi r. 
SfoiiaKsairaJi (IGO'I) . I L. R. 30 Bom. &23 

2L Tender of documentary 

■ovidence after closing case— dwfieiof dis- 
cretion, exereUe of — Practice. The plaintiff ten- 


CASES. 

EVIDENOE-OIVIL OASES-con/i. 

1. 3IODE OF DEALING WITH EVIDENCE— 
contd. 

Daroda Paasad Ciiatterjee V. Madhab Cdivoju 
Grose (IOOO) . L L. JL 83 Calc. 1345 

22. Additional evidence on 

appeal— EfMence laXen pTtliminary to hearing 
of appeal on the Procedure Code 

{AelXir of 18S2).tg. SOS. C23. The legitimate 
occasion for a 503 of the Civil Procedure Code (XI\’ 
of 1832} IS when on examining the evidence as it 
stands come inherent lacuna or defect becomes ap> 
parent, and not where a discovery is made outsiae 
the Court of fresh evidence and the application is 
made to import it ; that is the subject of the sepa- 
rate enactment m a 023 On an appeal on the 
merits of the case being filed the appellate Court 
without recording any reason as required by a. 5CS 
of the Code allowed such further evidence to be 
taken, not after the appeal on the merits had been 
heard and tho evidence as it stood had been oxa- 
mifiol by the judges but on special and preliminary 
application r Jleld, that the appellate Court had no 
|uri«d(ct>ofl to admit the additional evidence, that 
It was WTonjIy admitted and must bo disregarded. 
Kessowjj Issdb V. Great Isdiak Pesinspla 
lUitWAY Company (1D07) 

1. li. B. 31 Bom. 381 : L. B. 34 I. A. 116 

28. Proof of adoption— /ffiferafe 

pardana^hin widow lady— Hon appearance of 
platHtiff in Court as teilnug— Absence of any ae> 
count of expenditure on ceremony— Mode of carry- 
tnj on bustnets— Inability to >;it’e date of adop 
tion—Jneonsistentttndeontraiittory evidence— Prae- 
tteefor each litigant to cause his opponent to hs ctfed 
as a tsilness Where the question on an appeal 
was whether his claim to be tho adopted eon of a 
illiterate pardanasbm widow hdy had been estab- 
lished by tho respondent, who lived in her house 
and was the manager of her business consi.sting 
mostly of ''samindari and mo-iey dealings” and 
on whom tho burde i of proof rested : Held by the 
Judicial Committee (reversing tho decision of the 
High Courts that having regard to the contradiction 
between the principal witnesses examined on tho 
respective sides on almost every important point ; 
the improbabilities of the respondent’s story ; its 
inconsistency with the conduct and action of the 
principal parties concerned, as well as with the mode 
in which the business of the firm was conducted and 
carried on ; tho suppression of documents ; the 
iion-appearanco of the respondent as a witness at 
tho trial to explain, if he could, the many circum- 


neighbourhood where it took place, the respondent 
hadiailed to discharge the burden of proof which lay 
upon him, and had not established his claim- The 
practice common in Ltigat'on in the United Provin- 
ces in India for each litigant to cause his opponent 
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DIGEST OF CASES. 


•EVIDENCE-CtVTL CASES-tenirf. 

1. MODE OF DEALIKG WIIH EVIDEXCE 
—conld. 

to he summoned ns n witness with the design that 
each party shall he forced to produce the opponent 
so summoned as a witness, and thusgiTe the counsel 
for each litigant the opportunity of cross-examininjt 
hia own client, disapproved of by their Lord*hips 
of the Judicial Committee as resulting in the em- 


2. ACCOC^TTS A27D ACCOD>rr£BOOKS. 


L Books kept in coarse of 

business. Books proved to have been regularly 
kept in course of business are admi«'ihle as corro- 
borative, but not independent, proof of the facts 
stated. Dwakka Dass r. Dwaeka Dass 

a Affra 308 


2. Account books — Ad It of 

JSSS, t. 45. The books of a creditor are not ad* 
mi'<sib]e as evidence against his debtor to prove the 
debt, unless there is other evidence of the debt, in 
wUcb case entries m rich books mav be admitted as 
eorreborative evidence under Act U‘ of l$W, s. 43. 
IUmcisto Patx CnowDirer r. Hcebt Dt«is 
Kooxoo , . Marsh. 219 ; 1 Hay 669 

& ■ Evxdtwe Act, 

t. a. It is onlf such books as are entered up as 
transactions take place that can be con?id<red as 
books regularly kept in the course of business witbin 
a 34 of the Endeace Act. MesenERSHAW BtioxJi 
r. 3*cvr DaciurusET Srijranro as-o Weaviso Com- 
rASY . . . . 1 . 1*. B. 4 Bom. 578 

4. ES^l of attount 

boot*. One party, by merely producing his own 
books of account, cannot bind the other. Sorab. 
JEE Vacha GawDi r. Koo>'svabjce 31a;?:ckjee 

6 W.B.P.C. 29 : IMoo. I. A. 47 

6, Entries in account hooks — 

Eridotce Act, s. St, tl. 2, and «. 34 — Account books 
Icji on btftalf of firm bt/ sen-xjnt or ejenf — Admti- 
eion. Account bwks contammg entries not made 
by nor at the dictation of a person who bad a per. 
soaal knowledge of the truth of the facts stated, il 
regularly kept in course of bu5ine«3, are admissible 
as evidence under e. 34 of the Evidence Act 1 of 
1 872, and eemWc under s. 32, cl 2. .Account books, 
though not proved to have been regularly kept in 
courw of business, but proved to have been kept 
on behalf of & 6ftn of contractors by its servant or 
•PF’ouited for that purpose, are relevant aa 
admusjons aeainst the firm QrEEX r. Haxwawta 
I, Ia E. I Bom. 010 

- f'/c ST"; * Eridtnce Act, 

■ , , A was employed by B at inter- 

n fortnight to wnle up B't account 

books. C furn.,h«,g him with the i,e«s«.mnforma. 
tion either orally or from loose memoranda. Btld, 


31 VEDENCE— CIVIL CASES— ewifi. 

2. ACCOEOTS A^'D ACC0U^'T BOOKS— corfi. 
that the entries so made could not be given in evi- 
deoceto contradict A, under a. 145 of the Evidence 
Act, as to previous statecnentsmadeby him in writ- 
ing. The statements were really made, not by A, 
but by B, under whoso instructions A had written 
them. ilrhcHXiwnASV BrzoxJt r. New Dhtbiisey 
Svcrxiso ASD IVeAVTXO COMPtXY 

EL. 11.4 Bom. 676 

7. Ai'cnet of entry 

•n a boot irrelevant — Evidence Act J of JS72, e.SJ. 
Though under a. 34 of the Evidence Act the actval 
entries in books ofacconnt remilarly kept in the 
course of business are relevant to the extent pro- 
vided by the section, such a bookis not by itself 
relevant to raise as inference from the absence of 
anyentiy relating toaparticular matter. Qcxrx. 
Empress r. Grisb CnYxntB Bixebjek 

L L. B. 10 Calc. 1024 

8- Where a Jude* 

considered it ineomtable to reject plaintiff’s books 
when they made for him. riz , as to amounts lent to 
defendant, and to accept them when they were 
against his interest, n’:., m theamount of repayment 
credited to defendant, and therefore disregsrdtd 
both descriptions of entries equally, but gave a 
decree in pLintiff’s favour fer such entriw as were 
proved, without dedncting the items credited to 
defendifitr — Hr/J.that entries m an account book, 
whether on the cr^it or debit side of the account. 


I credit those, if any, which he bebeved to be false. 
1 IsAX CaA>i>R.^ Frvon r. Harav SrPDtR 
I SB.L B. A. C. 135:11 W-.K. 525 

i 9. ■ Entry ayoin»< 

•nteff *f of tnfae** In a suit for account by the re- 
presentatives of .4. deceased, a document was offered 
as evidence purporting to be a copy made by de- 


inadmissible. But uhen further evidence vas 
given by a witness that the deceased had stated to 
him that the document wa« a correct statement of 
h» account with the defendant ; — Eild, that 
evidence was admissible ; and that, with the addi- 
tion of this evidence, the document alo was aJmis- 
nlile as containing an entrv bv the deccascl again't 
his interest. But, f«<r»r, whether the circumstance 
that the entry only indicated a conversion of the 
money into a new shape did not take away tne 
character of its bcinir an entry again*t mtercsl. 
ZaT^fcB r. Hadjee Baba Cair-ixee 
I 2 Ind. Jut. K. S. 64 

I JQ. - bMk 

I — Endenee against vendors. A bat-ehUla bookis a 
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2mDEKCE~CIVlL CABESwotifi. 

2. ACCOUMS AND ACCOUNT EQOKS— fcw/i. 

docomtrt Ifft * »Kurily for th* ren- 

der and in the •Ifrnce of fraud, it niu«t be con«i- 
dftetl bindinp iifon him. Gortriiono Rot r. 
AsreoL Rajjti fcrp4r> Nacoda 

llnd. 3ur.l7.B.a58 

11. DiapvUd ifma 

c/ arcovft. froc/ cf In an action by a banLuiR 
firm against another hrm to rccarcr a balance upon 
an account between them, the plamtiiT put in eeb 
dence tbe account booba of hia Grtn, and the ln*pce> 
tor of the Court ccrtiGwl that the booLa were regular- 
ly kept, consistently with the rulea of banking, and 
that thej agrwtl with the account rendered by the 
plaintifi to the defendant. The plaintiff, bowecer, 
examined no witnc«3 to proTc tlial the books were 
regularly kept or the general accuracy of the parti- 
cular charges constituting the demand : he prored 
admL«iona by the defendant of the correctness of 


although the plamtifl’a books and the Insp^or'a 
report were cot coDclu«ire ccKlenec, jet that the 
cecefsitj" of etrict proof « as remored by the admis- 
eion of the defendant, and the fact of tbe absence bj* 
him of any eridenee to impeach tbe accuracy of tbe | 
accounts, the dispute<l items being eatisfactonly I 
accounted for. DwaREa Dass r. Janrec Doss 

6 Uoo. L A. 88 

12. ■ — , . Endenee Att 

(7 of JS72), t. Si—Ettdtnet at to ir^eMer ivndtt 
are genviJie or ltd — Comforttm of handttnUHQ — 
Enirtte tn reeoiinl loolt rtgulothj lefi-^Tedt of 
forreeJneAS cf nth loole^lnUrut on decree. The 
High Court bad reversed the finding of the first Court 
on an issue which, m effect, was whether certain 
bundjs were genuine or false Under a. 31 of Act 1 
of 1S~2 tThe Isdiati Evidence Act), the p'aiutifi’a 
account books were] reduced hr tbe plaintiff as 
relevant evidence, aud were relieii on as corroborat- 
ing direct testimoD) The looks were tested by 
reference to entries corresponding with other in- 
dependent evidence The Judicial Committee, on 


E.C. Tevtaei JaSwant Sitgb r. Laia 8heo 
NaeapcEvl . . . XhB. 21I,A.O 

13. - - Gorrohomfire 

ecidenee necessary to rtrder defendant h/dde upon 


EVIDENCE— crVID CASES— een/cf. 

2. ACCOUNTS AND ACCOUNT BOOK?— eerfj- 
One of the plaintiffs gave evidence as to the cntric» 



cro*s-examincd, but no questions were asked him 
to show that he was not speaking as to his personal 
knowledge. IltJd, that the evidence given as above 
should be interpreted in the manner most favour- 
afJe to the phintii!«, and might be accepted in 
‘ support of the entries in the plaintiffs’ account 

I books which bj’ thera'clvfs would not have been 
sufficient to charge the defendants with liability. 

. DtVA£EA Das r. &att Bashsb 
I I.IuH.18Aa02 

14. ^(f/r?issiTi7i/y of 

loola of account containing eninet after traniae" 
itont—Coiroboratire eudenee — Ectdence Act {I c* 
IST2). s. 34. By s. 34 of the Indian Evidence Act. 
1872. theadniAsibility of books of account regularly 
kept in the coarse of bu«me^ is not restricted to 
b^ka in which entries have been made from day to 
day, or from hour to hour, as transactions hare 
taken place. The time of making the entries may 
affect the valoe of them, but should not, if they have 


mitteil by karmdaa at tbe head office, where they 
' were abstracted and entered m an account book 
under tbe date of entry, that being in aome cases 
I many days after the traD*action of paj ment orre- 
t ceipt , but the entries were made in their proper 
. otoer, on the authoritj* of the officer whose duty 
j it was to receive or pay the money. Held, that the 
entrj in the account book was admissible as cor- 
roborative evidence of oral testimony to the fact of 
a payment for what it was worth, objection being 
oiAy to be made to its weight, not to its relevance 
under e. 34. Tbe opinion expressed ta the judg- 
ment in J!Ju»ie^er''Aoio Recoaji v A'cic Dhurutnaeg 
Spinning and Ileann^ Co-, /• X. E. 4 Horn. 
576, against the reception of an account book con- 
tainmg an entry not made at the time of the trans- 
action iras not approved. Deputy CoJiinssioXEn 
OF Ba£a Baxsi r Raai Paesiud 

I.L.B.27 Calc. 118 
I L. E, 26 I. A. 254 

I 4 C. W. N. 417 

j 15. Accomtt books of factory — 

Payrntnl of rent The account books of a factory, 

I tegolarly sworn to by the manager, arc legal evi- 
' dence of payment of rent. Kalee Kaxt JIojooii- 
DA® r. Watsox . . 2 VT. E., Act X, 76 

18. Enienee • Ad^ 

1672,1.34. Factory books can be used as inde- 
pendent primary evidence of the {nyment to which 
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31VIDEN0E-CIVIL CASES— conJi. 

2. ACCOUOTS AND ACCOUNT BOOKS— eonfel. 

(the entries refer ; Act I of 1872, s. 34. Qozbk «. 
Hukdeep Sahoy . . 23 W, R. Cr» 27 



18. . Accounts — Evidence of repuia- 

■tion as to oionersfti'p of properly — SmI to reefer 
forest tracts from Oovernment. In a. suit by a zniuin* 
dar to recover certain forest tracts ^from Govern- 


dence was produced to show for what purpose, by 
whom, and in what cireumstances, these accounta 
were prepared, and what guarantee existed to en- 
sure tnoi accuracy. Bdd, that, inasmuch as they 
were from time to time prepared for admumtra- 
■tiye purposes hy village officers and were produced 
from proper custody and otherwise eufficieittiy 
proved to be genuine, they were admissible as 
■denee of reputation. No distinction can he drawn 
between evidence of reputation to establish and to 
disparage a public right. Siva Sobiuuasita v. 
.&ECRXTABT OV &TATB FOR ItlOtA 

I. Zi. B. e 2Cad. 286 

19. Partnership books— Act II 

of 2SSS, «. S3 A <£r Co. and B <L Co entered into 
a joint adventure in opium. A <£; Co were to send 


proui Mas lue aiiival ul lue Uiuuey al ^ a- l-w « 
places of business supported by entries jn A d; Co.'t 
nooks at each place, but there was no proof of pay- 
ment to the agents save such entries As to re- 


4 B. It B. P. C. 31 : 13 W. B P. C. 30 
13 Moo. I. A. 365 

20. — Bankers’ account hooka— 

Suit against represenlatiies of evslomer for holtince 
of aceoujif ^ action by bankers against the re- 


ing to the Mtablished custom of mahaiunsmlndis, 
as not of itself sufficient evidence to establish such 


EVIDENCE— CIVIL OASES-^onfi. 

2. ACCOUNTS AND ACCOUNT BOOKS— concld- 

a claim, strict proof of tlic debt being required. 
Eai Sni Kishen v. Rai IIuri Kishen 

5 Moo. I. A. 432 

21. ^Accovnl hoclcs of 

hatiiing firm — Suit for money unaccounted for— .proof 
of payment. Where the fact of payments by a bant- 
ing finn is distinctly put in issue, the books of the 
firm being at most corroborative evidence, the mere 
general statement of the banker to the effect that 
his books were correctly kept is not sufficient to dis- 
charge the burden of proof tliat lies upon him ; par- 
ticularly if he has the means of producing much 
better evidence In a suit to recover moneys un- 
accounted for, where defendants plead payments 
endorsed on documents, and the endorsements pur- 


plamtifis sign or could speak to the handwriting or 
generally what took place. Ounoa Pershid v. 
Indcrjit SiNon . . 23 W. B. P. C. 300 

22 — Suit for balance of unad- 

justed account. In a suit for a sum ofmonev on 
an unadjusted account, plaintiS filed a memorandum 
(A) with her plaint, from which the amount claimed 
m the plamt could not be made out. Inherexam- 
ination by the Court the plaintiff 'put in another 
memorandum (C) to explain memorandum (A). 
Defendant admitted that mamotasdum (C) was 
signed by him. It had reference to a period im- 
mediately preceding that for which the suit was 
brought. Held, that memorandum (C) was rather 
evidence to support tho onginally stated cause of 
action, than an amendment of the claim or the 
substitution of one claim or cause of action for 
another. The case was one which should have been 
decided not merely on the discrepancy between 
the two statements made by plamtiff, but on the 
whole of the evidence. The mere omission of an 
accouDtablo party, framing his own account, to 
carry foni ard into a new account a balance against 
himself existing in a former one can constitute no 
evidence m his own favour. To prove the exist- 
ence of the balance, such omission might be con- 
sidered in conjunction with other evidence in the 
cause. 1IDI.KA MnnanBA v. Tekaeth Roy 

114 -W.B. P. C. 24 


23- - 


-Suit for balance of account 


—Dehkhan Agrieullunsts' Reliej Act {XVII of 1879), 
« S€ — Signed balance of account— Attestation ef 
account A balaace of account signed by an agri- 
culturist is an instrument which purports to evi 
dence an obligation for the payment of money, ana 
cannot therefore be admitt^ in evidence, imlca* 
written by, or under the superintendence of, ana 
attested by, a'village registrar, as required^ s oo 
of Act XVn of 1879. Kanji Ladba t> I>noKD* 
Komui . . . 1. 1.. B. 6 Bom. 728 


See Dirqua 
GoVARDRAimAS 


Haroovandas 

IS Bom. 216 
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evidence— C lVUi cases— conlj. 

3. ACCOUNT-S.VLES. 

L Account-salo— Goorfi tontijnti 

fnm London. A at Calcutta consignwl gooda 
through D at Calcutta to C at London for aalo 
on his (/I’a) oim account and ri*k. ZJ^advancwl 


OalllllCU llUC 10 Ullll on aicomit m «iiu 
advanced after giving cmlit to /I for the amount 
rcalired by the sale of the goods according to the 
account-sale //fW, tint the aceount-aalo was 
primd foett conclusive of the amount rcahied ; and 
if A wished to faWfy the account, the onus lavupon 
him. Doompk i. hTEVEss . 2 Ixid. Jtir. N.S. 6 

2. Consigntnent of goods to 

foreign market — Imj^xtd tonUatl. TVhero goods 
are consignwl to be disposed of in a foreign 
market, it is an implied term of tlio agreement by 
the eonagnor that the account-wles furnished b%* 
the correspondents abroad shall be taken as jttimd 
facit evidence of nhat the goo<ls realite<l. lItU, 
that this was bo, even though the consignor objec- 
ted to the correctness of the account-salos when 
furnished to him. IIoDGSO^• r Bctctund Haza. 
BisrcL . • • ^ Dom. O. C. 3d 

3. ■ In an action 

brought by the pUintifTs for the balance due to 
them from the defendant in respect of shipments 


4, Eitdettce Act 

(/ of 1872), 9. 32. In a suit to recover loss sustsmed 
on the sale by the plaintiOs of goods consigned to 
them by tho defendant for sale by their l^ndon 
firm, account sales sre good priwd fattt evidence to 
prove tho loss, unless and until displaced by sub. 
Btantivo evidence put forward by the defendants. 
Barlow t. CncM Lsll NEOoni (1901) 

I. L. R. 28 Calc. 209 

4. DECREES, JUDG51E^TS. ALT) PROCEED- 
INGS IN FORMER SUITS. 

(a) GCREIIALI.T, 

L Decree of competent Court — 

PrMumpJion. The decree of a competent Court 
must be presumed to be valid and binding on the 


2. Proceedings and decree In 

former suit — Decision os to txcevlion of inft. 
^There plaintifi and defendant respectively put in aa 
evidence diSerent portiona of the proceedings m a 


E VID ENCE— ClVUi CABES-eenfJ. 

4. DECREES. JUDGMENTS. AND PROCEED- 
INGS IN FORMER SUITS— <on/rf. 


(a) Gesebaily- ecnfJ. 



3. Decree in previous suit— 

AdmittibtUly of, tn tttdence ElTect of a previous 
decree as evidence in s Buhscijuent suit stated. 
Raujax Kiiak f. Rasiax Ciiajiar 

1. L. B. 10 Calc. 89 

4. Decreo as to authenticity- 


ai Vv . at. botf 

8. Decree as to situation of 

Chur for a portion of which suit is brought. 
A former decision as to tho situation of a chnr, 
whcnaneight-annoBhars was in dispute, is not bind> 
ing as an estoppel, although it is strong evidence 
m a suit in which the other moiety Is disputed. 
Naziuooseex AmizD CnowsDRY v. tVisn 

6 W. E. 288 

6. Decree for possession— Suit 

under Act XIT of 18S9, s IS. A decree for 
possession m a suit under a. 16 of Act XIV of 1869 
ispnmd /(icie evidence that the plaintiff in that suit 
IS entitled to recover from the defendant therein 
me«ne profits for the period of dispossession. Ba* 
DBA Cbprs Gdatak v Zawibuksissa KnAxmi 

2 B. L. B. A. C. 87 : 11 TV. B. 83 

Reversing on apjical under Letters Patent 
Zasicrdoomsa V Radha Cnvsx GnurmcK 

9 W. R. 690 

7. Decree In summary suit- 


rent being due ; but such a decree is prrnid facie 
evidence m support of a claim for rent for the next 
ensumgyear Aiscpoodrex r. SnoROosBBE Bciji 
Dabee . . Harsh. 558 : 2 Hay 664 

8. Decree declaring amount of 

rent payable— 5iiit for rent. A decreo in a 
former suit declarmg the rent payable by a raivat U 
evidence of the rent still payable by him unli^ re- 
butted by him by proof of change in tho rent. 
CHTODE2 COOILAR RoY V. ZlESiraroOLLAH SlSDAR 
. TV. R. 1884, Act X, 06- 
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XVIDENCD— CIVIL CASES—f^nM 
4. DECREES. JUDGMENTS, AND PROCEED- 
INGS IN FORMER SUITS— «jnJA 
(o) OEyEEALLi* — eo?iid. 

JfONMOHENEE DeBEB V. BiNODB SEnABEB 
SnAiLi .... 26 W. R 10 

9, Proceedings in. former suit 

— J^cversed (fceree iVhere a plaintiff had been sne- 
cessful IQ both the lower Court?, an<l tlie decree which 
he had obtained was only reversed by the Hi;?h 


10. Decision bet-ween co^efend. 

-ants— Ad/n«5aibdi<y of decree %it fo'tnor 


r 

SVXDEirCE—CIVIL CASES— con/i 
4. DECREES.'JUDGJIENTS. AND PROCEED- 
INGS IN FORMER SUITS— wnh/. 

(n) Ge.vebali,y — cijncW. 

relation of lan<lIoril and tenant c.ristcd between the 
parties, the Civil Court was entitled to look at evi- 
dence taken in the Collector’s Court, beio^ that 
of svitnesscs who had been eiamined and cross- 
examined by the present defendant when the suit 
was originally tried there. Kedar Nath Chcjc. 
KEBRHTTV V . Gopee Nath GnOSE 

23 W. R, 426 

14. Depositions of witnesses 

in former euit — Different parties. Copies of 
depositions given m suits in which defendant was 
not a party cannot be treated as evidence in a case 
in which he is a party. Snouno Geeb Gosstrs v 
Bau Jewas Laei, . . B W . B. 500 

15 . Copy ofhnstabood — Different 


iiA Vv.aw,4ui 

11 . Decision of Appellate 

Court where there is a decision of Bigh 
Court in different proceedings on same 
point— D«er<ci declaring decree a tmpte money- 
deerei, and one ereatiny a hen The decision of the 
Hijh Court that & certam decree was only a money- 
decree and carried no lien has not any binding effect 
on a prenous decision of a lower Appellate Court 


12. Eormor suit for partition 

-^Partition of property at evidenced by deed without 
po‘isc3sion under it. A partition of property between 
members of a famDy, though evidence that the 
property is probablv’ theirs, vs ao erideace against a 
third party unless it is «hoirn that there has iieeo 
some possession in accordance with the partition. 
Dooboa Peeshad iSiyoH i’. Opendborath Chow- 
DHRY . . . . 12 W. By 146 


10 Depositions of witnesses 

in former suit in Collector's Court— Evi- 
dence of relalionihip of Inndlord and tenant. In s 
6’iit for arrears of rent of laud for Avhieh no rent has 
ever been paid where the plaintiff asks alvo for 
assessment of the rate of rent, and where the 
tenure had commenced thirty years previoasly and 
had been m the possession of defendaot’e gmnd- 
f^sther. father, and himself without any rent having 
tijoiivud:- UtU, tt.,, aecilini nhetliK 5; 


siHO MrrTER r. TRrPooRA SooMDser D issia 

0 ■W’. a 106 

IS. Evidence of conduct— .JfflfB. 

nenlf made by parlies manayiny propertiet in suit. 


plaint properties and as evidence of conduct. 
Ifeld, that the documents were inadmis'iiblo lo 
evidence Subbahanvan v. pABAttASWAiuir 

I. L. E. 11 Mad. 116 


17 , Decree for possession 

under s. 9, Specific Belief Act (I of 1877) — 
Sithieqitent salt “ inter partes ” for mesne profits— 


by the defendants in a subsequent suit against the 
same defendants to recover mesne profits. 

Lallv FaUekLal.I.L. B. 6 Calc. 171 .-Brop Behan 
Hitter V. Kedar Nath JlfiKitwdar. 1. L. B I.. Cob;. 
550 . Swendra Noth Pal Ghotedkry v dlropNalh 
Pal Chowdhnj. I. L. B. 13 Calc. 352.- and BadU 
Churn Ohuitack v. Zumuroomssa Khatoon. U w. 

R yj. distinguished. Bun Bahadur Smgh v. 

««r. t L.R. I Cofc. 301. referred to eaS 

Sbhejt .. r»r Kiitr . 1. 1.. B. 23 Calo. 68^ 

(6) UsEXnooTED, Barbed, asd sirAETS 
Decrees. 

18. Decree for 

■.Uled decree— Evidence of amount of rent. A aecreo 
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EVIDENCE— CIVIL CASES—tonM. 

4. DECREES. JUDGMENTS. AND PROCEED- 
INGS IN EORMER SUITS— fOBfJ 


EVIDENCE- CIVIL CASES— fonfc/. 

4. DECREES, JUDGMENTS. AND PROCEED- 
INGS IN FORMER SUITS— fonJJ. 


(I) USEXECCTED, DaERED, ASD EX PARTE 
Decrees — eonid. 

for a kaliuJiat for arrears of rent is cs ><lcnee of Iho 
rent « Inch the jmlgmcnt-iicblor is liah!© to pay only 
s%hcn he is calleJ upon to execute aj>ch kahuluit. 
not uhere the <Icerce has never been execute*! anil 
no kabuUat has ever been Riven. IlErR-v Lall 
Seal v. Jontm MoLL.vn‘ . . 20 W. R. 273 

Bakee Madiicb Baxerjee r Biiaoct Pal 

20 W. R, 400 

Mahomed Akrab r. Reily . 24‘W. R.447 

Misser i'. Naser Ali . . 21 W. R. 33 

10. Decree asBosBing rent — 

iTt irfcnee on qat'tion of titlt. A tlecreo of the High 
Court declaring plnmtifl’s right to assess rent upon 
land held by defendant as lakbira) is a binding 
decision betueen the parties on th© question of 
title, even though incapable of execution by reason 
of lapse of time, and should not bo excluded from 
consideration by the Deputj Collector. RasisooX- 
DRY Daree CnowDRAix v. Ram PERsinn Sadroo 
a 'W, R. 288 

20. , ■ M , . Decree barred by limita- 
tion— Deeres /or rent— £txj<nc« 0/ role of tent. A 


tho law of limitation. Deercbcxoer Makie t 
RAUEisnsK SnAW 

14 B, L. R. P. C. 370 : 23 'W, R. 128 


21. ■■■ - Deeres for rent 

—Eudenct of rreeipl of rent. A decree for rent 
in a suit under Act X of 1859 against (ho defendant, 
an tntervenor, uhich has remained unexecuted for 
more than three years, IS not, m a subsequent suit, 
sdrai’siblc in evi<lcnco to show that the defendant 

V.- 1 — * .1 I . t. . . < . decree, 

tAM SURDER 


> W. R. 216 

22. Bx parte decree unexe- 

cuted and barred by limitation— Aewfencs of 
tide. A decree ex parte becomes moperatix© il not 


subsequent period, rely upon that decree as |iroof 
of his title, nor can it be accepted as such by the 
Courts. Uaujeeawas Rai i Deep Naraix Bax 
Agra r. B. 78 ; Ed, 1874. 60 

23. Ettdenee of font 

lt\ng dut. A decree obtained tx parts is, m the 
absence of fraud or irregularity, as bindmg for all 
purposes as a decrco m a contested suit. Such a de- 
cree is admissible as ex idenee, even though the period 
for executing it has expired. MTicre the pUiotiff 


(6) UsEXECCTED, Barred, and ex parte 
Decrees — conld. 

WKxlthcdefendantfora year’s rent at thoKinicrato 
whichlind been decreed to him for tho previous year 
in a amt nhich ho hail brought against the same 
defendant for rent of the same property and relied 
upon tho former decree, which had been obtaincl 
tx parif, ns evidcnco of the rent duo to him from tho 
defcmlant i~Udd, that tho decrco was properly ad- 
missible as evidcnco though the plaintiff had not 
taken out execution upon that decree, and his right 
to take out execution was birred by limitation. 
liiRcnuNDER Mavickya f. HuRRisK Ciiunder 
Dass . I.L.R.8Calc.S83:lC.L.R.685 

24. Ex parte decree. A judgment 

adduced as cvidenco is not to bo rejected merely on 
the ground of its having been exjvirte. Ojoov 
Saxnoo c Arcxd SiRon . lOW. R. 267 

CnuxPEE CooMAR DuTi r. Joy CnuNDER Ddtt 
Moaoomdar ... 19 W. R. 213 

25 . Different jiar- 

ties. An ex pnrte decree is admissible in evidence 
giKinticm I'dfoif. even against a person who was no 
party to it s - < ■ ■ 

another can 

dcDco again' ' ■ 

Kooerv Sn . 

20 . . EitJeneein tuit 

for rtnl The fact of a decrco in a rent suit 
having been given ex parte does not detract from its 
valueas evidence of tneielatuinshipof landlord and 
tenant between plaintiff aod defendant, provided 


27. Admissibility 

and effect of BTiere a suit is tried ex pnrtr and 
no issues of fact are raised beyond the general issue 


Laiioree CnowDnnv . . 23 W. R. 149 

28. Decree vtuier 

sekteh suAhing has been recoicred. A decree is evi- 
dence, even though nothing has been recovered 
under it. A Court is bound to consider the value of 
eveu an ex ;«rte decree pending in appeal when it 
is tendered as evidence. 31 auoued Kana Mead r. 
Rtw Marumeo ... 24 W. R. 264 

29. — Summary decree 

—Evidence of rale of rent. Ex parte summary 
decrees are no evidence of the rate of rent leviable. 
Anna Pcbna Dasi r. Joykisto Mookerjeb 

■W.R. 1864, Act X, 107 

Mcpeezooddees affaj Boaloo Hear v. Wool- 
PCTOON13SA Bibee ... 7 W, R. 194 


/ 
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EVEDEN-CE-Cmii CASES-eoniA 

4. PECREES, JUDG3JEKTS. AND PROCEED- 
INGS IN FORBIER Sl^ITS-<ontt 

(6) UHEXBCtrTED, Barred, akd ex xabte 
Decrees — coRtd- 

80. EetoppeJ — er 

parti’ decree, effect of — Eata of rent — Eent-tu ^ — 
Civil Procedure Code (Act XIV of 1SS2),« JJ, \ 
mere statement of an alleged rate of rent in a p)»mt 
in s rent-sujfc in ithteii an ez periedeeeeo has been 
obtained is not a statement as to nhich it mast ba 
held that an issue nithm the meaniog of s. 13 of 
the Code of Ciril Procedure ivas raised hctircn the 
parties, so that the defendant is coRcIuded upon it by 
such decree. Neither a recital in the decree of the 
rate of rent alleged by the plaintiff nor a declara- 
tion in it as to the rate of rent nhich the Court con- 
siders to have been pros cd v oiild operate in such a 
case so as to make that matter a res jndicat/i, as- 
suming that no such declaration were asked for m 
the plaint as part of the substantive relief claimed, 
the dcfenclflnt having a proper opportondy of 
meeting the case. BIopHcsrmuv Srada Slimoin, 
V. Brae . . I. D. R. 16 Calc. 800 

81. Et forte decree’^ 

Evidence of amount of rent An ex parte decrco is 
not conelo.»ive evidence of the amount of rent pay- 
able by the same defendant in another suit for sub- 
sequent rent of the same property. Where the 
plaifltill BUeil the defendant for a i.’ear’s rent at 
the same rate which had been decreed to him 
for A previous year inasmtuhich be had brought 
Bgalost the same defendant for rent of the same 
property, and relied upon the former decree, 
which had been obtained ex parte, and which 
he also alleged bad been duly executed, as evi- 
dence of the amount of rent due to him by the 
defendant, but it appeared that the lower Court 
had found that the alleged execntion-proceedmgs 
were fraudulent, and that no steps had been taken 
which gave finality to the decree: — Held, that the 
decree was not conclusive evidence of the amooot 
of rent due from the defendant or of the questions 
with which it dealt- Birchvnder JUartKlya y. 
Hurrish Chvnder Dai$, I. L. E. 3 Cole. 333, distfn- 
guished. Kil’uoNey Sieo v Heera Lau- Dass 

I. L. H. 7 Calc. 23 ; 8 C. L. B. 257 

82. • — Ev parte decree 

for arrears of rent — Cvtdtnct of rate, of rent An 
ex parte decree for arrears of rent which has been 


Mati Lm, PopDAJi V NniPENURA Nath Rov 
Cnownrnty . .20 W. N. 172 

S3 - Decree against registered 
co-tonant— .4&yui«,ifnc< of others m the namebetnff 
reffiitered—EtiJcnre of rote of rent. When the 
joint tenants of a homestead hoItIin<» allow one of 
them to have his name registered m the land- 
lord B books, a decree obtained by the landlord 


EVIDENCE— OITO. CASES— eontd- 

4. DECREES. J0DG31ENTS. AND PROCEED- 
INGS IN FORJIER SUITS—contd. 

(h) UkEIECUTZD, BaBBED, and ex rAETB 
Decbees — coticld. 

against'such registered tenant is admissible in evi- 
dence against the other tenants as to the rate of 
rent. Motx Lal Poddab i. Nri?esdra Nath Rot 
CnoWDirxniT . . . 2 C. W. N. 178 


(c) Decrees and Pboceedisos not jsteb 
tabtes. 


34. Pormer decrees and pro- 

ceedings— Di^ereal parties. Deercea and pro- 
ceedings to trhich the defendants were not parties 
are not admiasiblo as evidence against them. Sutto 
SCBN GBOSAL. V. DnONE KRISTKO SfRCAR 

1 TV. B. 8S 

Mahomeo Au f. Sbubum Au . 8 W. B. 423 
I., Hi SiNon V. Modsoosudun Roy 

8 vr. B. 428 


Joy Peoeash SiNOn v. Asiebb Allv 

9 W. E. 91 

SOBtTT SOONDTOES DBRfA V. BaJENOITR KiSBOBB 
Rov.Chowdkbv ... 9 VP . B. 185 

Moba Jloyzj? Dosses v. JooDmsTan Deb 

10 W. B. 112 

SnEoDvaxPooBECr MohabbbPebs^d 

10 W. B. 47T 

A’liEBooNNissi Kbatoon V. JcooraNATg ^y 

Kasdee CnuNDBii JIoJOOsfDAn V Seetw. Cntw- 

DER TtrLLARArrtrB . . . 17'W. B. lol 

Mahosiad Bux V. Abdooi. Kobeem alias Aboo 

20 W. B. 458 


Anund Jlomu Ghuttuck v. Soobji Kanto 
Acilaiuee Chowdhry . • 22 W. E. 638 

Laila JJoiudeo Dxal Sinoh v. Chundee Per- 


35^ Judgment in former ease — 

Diffaent parties— .Jimifar intereef. A judgment in 
another case is of itself insufficient evidence a^gamst 
a part 
tcrcat 

pattie' ‘ ' 

DHRY ■ • ... 

38 Different par- 

ties — Inappltcdbilit!/ of English^rvle^ 


through whom the parties actually in 
claim. Dooboa Doss Roy Chowditby ^ 

DRO COOMAR Dptt Cbowdiisy . O W. . O 
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EVIDEN’CE— CrVTL CASES— confcf. 

4. DECREESv JUDGMENTS, AND I'nOCEED* 
INGS IN FOUMEU SUITS— 

(f) Dzchkes asd Pboceppivos not inter 

PARTE3 — con^j. 

37. — — - «Mi< 

brought by slrangcTS to /ortntr aiiil. The |u()gment 
in ft former suit against the aame defendants in 
respect of the same Bubject<mftttcr la admiaaibie, 

r 

1 

38. — Jiidgtntnl edmta- 

tibk agaittil third pnrfy A judgment infer pnrtea 
may be rcccivcil in farour of a stranger as against 
a party thereto, not as concluding sucli party, but 
as evidence for nhat it is iiorth. Duvnun Natk 
Tyb r. KatLY Cucnder Cuowdrs 

16 W. E. 112 

39. - - .Sail ijf the 

purehmtr at txtculian-iah to rtcoitr the fiurthme- 
money. The plamtiS purchased land aotd in cxe> 
cution of a decree in favour of the defendant, but 
was subsequently evicted by the son of tbo judg. 
mest'debtor; ho soir sued in 1339 to recoicr the 
purcha8e>money paid by him on the ground tiiat 
the iudgmeat.debtor possessed no aalcallo interest 
m tho property in question. It appeared that tho 
son of the judgmctiUdcLtor had obtained a decree 

l_ looO — .... *v_ «i. ...... 


EVIDENCE— CIVIL OASES— confd. 

4. DECREE*?. JUDGMENTS. ANt> PROCEED- 
INGS IN FOR.MER SUlTS-confJ. 

(c) DeCREtS ASD PROCBEDISas HOT tSTEB 
PARTES — eonld. 

Itencli. that tbo judgmenti of tho Court of first in- 
stance and tho High Court m tho former suit did 
not opernto a.s rea judicota in tho present suit, but 


tho allegcrl right of tho plaintifl to tlio property now 


denco Act, iho question «as whether tho existence 
of tho former judgments uas a fact m issue or rolo* 
vant under some other provision of tho Act. Hero 
tho question was not as to tho ezisfcnco of tho for- 


former suit was not evidence against the defendant. 


thing that might bo proied ahunde Tho former 
judgments and decree? were not tlicmselve? a 
” transaction ” or " instance? ” within tho mean. 


kA.M\ 1 . iiUMSAUiu . x, L, at. AU Mau. ova 


40. Evtdtnre Act (/ 

cf 2S72)t aa 8, 9, 13, 40, 43 — AdmuatbiUty tn eti- 
rfcnce ol Jiidgmenta not infer paries — Judgment in 


estate was claimed oiid recognized, and to estohlish 
thateucb a transaction or instaoeo took place, they 
were the best evidence Per BbodiioBST, J — 


the only defendant, and she mamtairicxi that the 
child in question was her son by ber deceased hus- 
band. The suit was dismissed on the raenta by the 
Court of first instance, and by the IDgh Court on 
appeal. After K’a death, P brought a suit siminst 
D, whom the Collector, as manager of the Court of 
IVards, had accepted as the minor son of K, and 
against the Collector as such manager, for possession 
of tho same villages upon the same grounds as (hose 
put forward in the former suit. Held, by the Fell 
VOL. IL 


wasnot thepresecutor) had got up the case : — Held 
by Edge, C.J., and BBODnuEsrand Ttebelt., jj,, 

6 D 
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EVIDENCE-CIVIL OASES— esnfd 1 EVIDENCE-CIVIL CASES-confd. 

4. DECREES, JUDCT^IENTS. AND PROCEED- 1 4. DECREES. JUDGMENTS. AND PROCEED- 
INGS IN FORMER SUIT— INGS IN FORMER SUITS— eonW. 


(c) DeCBEES ASD PBOOEEDtKOg SOT ISTEB. 
PAEirs — conld. 

that the iudgmcnt of the Crinunal Court was 
not admissible in evidence. Held by Straiqut, J., 
with doubt, and on the principle, that in eases of 
doubt a Judge should decide in favour of admis- 
sibility, rather than oI non-admissihility, that thb 
judgment was a fact which went to establish the 
identity of the defendant with the person he al- 

* ' ' 't ‘ ' • . * . -t. . j|. 

was, and 
9 of the 
' ' that the 

-.1 - 1 — svi'. j... „ « “’•d,ll not, 

COLLEC- 

i.. L. ^ 12 Alb 1 


41. Decree not inter partes — 

Proceedingi of jfevenug Courl. Decrees obtained by 


(e) Deceees asd Peoceedings sot ihteb 
PAETES— COnW, 

Sion and were liable to pay to the then plaiatiShis 
share of the rent. Held (MitTEn, J., dissontine), 
that the decree m the former suit wai not admis- 
sible as cridenea in the present suit. Screvder 
Nath Pat. Chowouby v. Brojo Nath Pal Chow- 
»hby .... l,L.R.13Cale.852 

' - . . ■ — _ Zkcree «n for- 

tntr tutt t/toictng hndt tare mal—Stnl by nuetion. 
purehMcr for rent— JUvxdente Act, s. Jl. ISTiere the 
plaintid, who was an auction-purchaser of a share id 


plots lakhiraj. The plaintiff piit in eridence 


per. COllECTOB 0? FtrSEEBPOORE t». KaLEEDaSS 

■Hazarah .... 17 W. R. 104 

42. — — Endentt to tx- 

plain tneonsisfeneif. Held, that the Subordinate 
Judge was quite justified in using a decree between 
other parties to esplam an apparent inconaietcncy 
between certain statements in the plaint and m the 
evidence of the plaintiff’s witnesses, on the ground 
of which mconsistency the Munsiff had rcjcctra that 
evidence. Rauhasath Dass v. Khelivt Cotjnder 
Grose .... 17 W. 11.658 

43. - - ■ OwntTshty of 

■pTOffTtij, In a suit to have it declared that a cer- 
tain ho’wla was the property of TT, plamtiff’s Judg- 
ment-debtor, defendants contended that it had been 
the property of another person and that they had 


46. Decrees as lo 

fnte of rent w» former suits. Decisions as to rates of 
rent in previoos suits are adjnissiMa in a subse- 


47. ■ Eent suit— De- 


clared to be U”s Held, that the decree could net 
bind the plaintiffs who were not jwrties to it. 
Goluckmosze Uesja V. Ram'Iojiee Bosk 

12 W, R. 21 

44 Divdence of pos- 

— Adinissilffifi/ in evidence of decree i» /or- 
wtr suit The plaintitls, ns purchasers of a share 


rwwrtJ they 


present pliuntifla nnd other co-sharers of the estate 
Vito rcsdo co-difcndants and the dccimn in that 
anjt was that tbo prescntdefendants were in posses- 
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EVIDENCE— CIVIL CASES— 

4 DECREES. JUDG5IENTS. AKD PROCEED. 
INGS IN FORMER SUITS— «»«. 

(c) Decrees asd Pboceeoiscs :»ot ixter 

PARTES — COntd. 


48. Etidence cf 

ndcftion. In & former tend fidt litigation to whkh 
the defendant was not party, the atatas of the 
plaintill aa an adopted son'^^ as in issuetand die* 
posed of in his favour. Jhli, that that was gowl 
evidence of the adoption in this case, in the absence 
of better evidence for the defendant. Scetarim 
t JrccoBrxnnoo Bose . . 2 W. H, 167 

49 — - . Etidtnce of adop- 

tion. Adecrecto which the defendant waanot 
a party is admissible ns evidence of great weight, 
tliinigh not as an estoppel against him. on the ques* 
tion of the plaintiff’s adoption, which was estah* 
li«he<l by it in the iwesence of certain members of 
the plaintifl’a family who were mterestcil in con* 
testing its validity. Assesp^atb Roy v Ths* 
BOOR Doss MozooaidaR . . 2 Hay 472 

60. . ■ Ettd<fice Aet (/ 

of 1S72), S' 35—Jvdnmcnt} and pntntt doeumenls. 
T.. . Arr',..*.l,. > L 


defendant No. 1 by D was also put id issue, and to 
prove It, defendant No. 1 tendered in evKlence 
ilecrees id which the alleged adopted son was so 


Muj cu. ijou, LijAi lue iive'UDieiiis lemiereu in 
evidence of the two adoptions above mcntioDed, 
respectively, were admissible in evidence- KnisH- 
^AS^MI Ayyasoab f Rajacofau AyyA^otn 

I. L. B. 18 Mad. 73 

51. Former suit on 

enme m'lller 6flr««n di^erent parties — Derision on 
public rigbi. In a suit by the trustees of certain 
pigodas for the recovery of sia villages on behalf of 
the pagodas from the defendant, the manager of the 
pagoda — //ffd, that the judgment in another Bttit 
—in which the cousin of a former manager sued him 
for a partition of certain tillages, some of which 


EVTDENCE-CIVIL CABES-eonfJ. 

4. DECREES. JUDGMENTS. AND PROCEED. 
INGS IN FORMER SUITS— eonW. 

le) Decrees asd PROCEtnisos sot ister 
PARTES— confi. 

a stranger. NAiLATHAMOt Battar v. NntAKtrarARA 

PiLrai ... .7 Mad. 306 

62. ;■ rriJence Aet, 

tf. 13, 43. In a suit to establish an itmamee right 


I tuu A.tiueiice Aui, lei., a. u, uuu were aamis* 
Slide AS evidence in the case under s.'-tS, not as con* 

I elusive, but as of such weight as the Court might 
think they ought to have. NeaUct Alt r. Gooboo 
Doss .... 22 W. B. 30B 

Omsr Ddtt Jnx v. Bens . 24 ‘W. K. 470 

63. Evidence Act, 

as. 13, 43 — TtcUvanc'j of judgments tn suits in uMeh 
figAt leos asserted to collect dues for a temple. In a 
suit brought by the trustees of a temple to recover 


t 

erted. 
evant 
alters 

I. L. at. AO Mad. 9 

64. Eeeord of tram- 

action 6y ftfticA rights of parties were recogmeed — 
Evidence Act, s 13 Whero a suit was disposed of 
according to a compromise, of which the judgment 
set out the terms in the form of a recital : — £fcfi/,tbat 
the judgment, though not m the ordinary form of a 
decree, was the record of a transaction by which the 
rights of the parties were recognized, and was there- 
fore reJevaBt as evidence under the provisions of 
' Act I of 1872, B. II RoorCHAyD BnrKUTf’. IIcr 
K jsnzK Dass ... 23 W. B. 162 

I 55. Evidence Act (7 

I of 1S72), e 33 — Title-deeds — PtUUon of plaintiff's 
predecessor aaaertin^ tiUc~J udgiticni olifatned bif 




the defendants nor their predecessors were parties 

6 D 2 
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DIGEST OF CASES. 


jrvnJENCE— CIVIL CASES— contrf. 


i. DECBEES, JUDGMENTS, AND PROCEED- 
INGS IN FORMER SUITS— con&I. 


(c) Dkcbees axd Peoceedinos kot xstzb 
PABTE — CO nfJ. 

to any of these instruments or procoedinga- UeJd , 
that all these documents \rere relcvantand admis- 
sible in ericlencc. Veskatasamu* Venkatbrddi 
I, L. B. 15 Mad. 12 


58. - 


- Etidence Aft (/ 


of 1872), 8 13 — Dooumeni txteuiti by other tenants 
— Suit for ejectment In a suit for possession of 
land, the plamtids claimed title under a lease from 
the shrotnerodars of the village where the land was 
situated The defendants, who had obstructed the 
plamti&s, from taking possession of part of the land, 
claimed to hare permanent occupancy rights, and 
asserted that the shrotriemdars irerc entitled not to 
the land itself, but to melraram only. To meet this 
allegation, the plaintiffs tendered m evidence docu- 
incnta executed by other tenants m tbe tame village 
allowing that they were purakudia merely. The 
defendants had recct%'ed no notice to <]uit before 
suit. Held, that the documents above referred to 
were admissible under Evidence Act, a 13 V'vrm- 
twOA f VEifSATACBALs . I. L, E. 16 Mad. 104 
57. — - _ ■ - pcoston as to 


boundary! of land. Where the boundaries of a piece 
of land, as given respectively m a salC'Certificate and 
in a plaint, serve to identify it as the land tn respect 
of which a former decision has been passed, then, al. 
though the present holders of the laud may not be 
the legal representatives of the persons who were 
bound by the former decision, yet the decision is en- 
titled imder e 13, Evidence Act, to consideration as 
e\idence ui support of the plaint. A»r»o 
CHtrsDES Cflcsc V. Quvts Gazee 2S W. R. 180 
68. Hoad-eess papers 


—Deed of snU—Eitdence Act, s 23 Under the 
Evidence Act, s 13, road-cess paxicrsand a deed of 
sale are evidence quantum taleanl. So is a decree, 
although the party against w hom it is treated as 
evidence was no party to it Daitari Mobai.-ti v. 
Jiroo BtWnaoo Moiubti . 23^.^293 

59. Decrees 




■mfs as to custom — Eudence Act, s 13. 
dctermuiing the right to the office of audJiikari of 
the Diflu Sastur at Nowgong, where defendant 
claimed to be audhikari and alleged the headship 
was elsewhere, previous judgments or decrees 
involving mstancesin which the right and custom 
in question had been successfully asserted were 
held admissible in evidence under tbe provisions 
of Act I of 1872, s 13. Koorpo Natii Sdbsia 
Gossawec t Dkeer CmrsDER Spbka Odbccar 
GosbAMEE . . . , 20 W. H. 346 


60. 


. Evtdenee 

(/ of 1372). a 13 — Custom — Admitsththhi tn fr»- 
nence of )udjmtnfi not " snttr petrtes" In a suit 


for rent the amount of the Uud held by the defend- 

nnt was .luost.onrd, and It «aa contended that the , 
land must be rae.asurcd w ith o hath of 21 1 incbesaod I 


EVIDEH-CE— CIVIL CASES— confd. 


4. DECREES, JUDGMENTS. AND PROCEED- 
INGS IN FORMER SUITS— confJ 


(c) Decrees and Proceedisos i.'ot ibteb 
PABTES — centd. 

not one of 18 inches, as claimed by (he plaintiff 
zamiodar. Certain decrees obtained by the zamin- 
dar Against other tenants in the same pergunnah 
in suits in whicli 18 inches had been taken as 
tho hath were tendered m cvuicnco m support of 
the plaintiff’s contention that the customary hath 
in the pergunnah was one of 18 inches. Held, 
tliat such decrees were admissible in evidence 
under the provisions of s 13 of the Et idcnce Act, 
as they furnished evidence of particular instances 
m which a custom was claimed Jiabutullab 
Sirdar v. Rosioxi Kant Roy. Pin Ruzsu Mex- 
DOL r. P.OMOXl KaXT PkOY 

I. L. E. 16 Calc. 233 


81. - 


- Decrees of 


petent Courls~Evidenee of custom — flatter of pulhe 
tnteresl. The decrees of competent Courts are good 
eudence in matters of public interest, such as 
the existence of customs of succession in particular 
eomauniUes. Such decisions form an «eept;on to 
the general rule, which excludes res infer ahos acta- 
Bai B.SISI t'. Bai Saxtok . I. L. E. 20 Boto. 63 


which, by the rules of pleading, it was for defendant 
to rebut Abdool luiBEEAt i. Scefek Ally 

11 W. E. 118 


cessors in title were not parties. Held, that the 
judgment was admissible in evidence. Peabi 
M omw Muzebji t' Drobomoyi Dabta 

I. L. B. 11 Calc. 745 
64, - Lialnht!/^ . 


land for rent In a suit for khas possession of ^nd 
upon the allegation that the defendant refused to 
F.W «n nossession or to pay rent for it, a decree 
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XVIPENCE— CIVIL CASES— fOH/J. 

4. DECREES. JUDGMENTS. AND PROCEED- 
INGS IN FORMER SUITS— 

(c) Decrees aSd Peoceedisqs not nrTES 
FABTES — eotltJ. 

the auction-purchnier who had-m fact been treated 
as a trespasser and ejected Utld, that th® rulm;' 
m the case of Gu;;u Lnll v. FatItK Lall, 1. L. It. C 
Cnk. III. gOTemed the case and that th© decree 
was inadmissible in eeidenee. Although the ease of 
Ihra Lnll Pal v. IIiUs, 11 C. L. It S2S, infer rartet 
may be received in evidence, it docs not lay down 
that such judgmenta can be treated as coneluaivc 
evidence of the facta with which they deal. Mooes- 
DRA LaL KIIAS f. RoSOMOYI Di**! 

L L. R. 13 Calc. 207 

66. Er\dtnee Att, 

■ii. 11, 13, and 40~-Admi»iihihty of euch fudjmtnl 
The plaintiff sued to recover arrears of rent for a 
certain shop, alleging the annual rent to be IlSoO. 
The defendant contended that it was only RCO 
Thodefendant and the plaintiff’s brother ncro part- 
ncra m business, and the plaintiff relied upon the 
evidence of his brother and on two entries in tbc 


L. li. 3 Bom 3, distinguished. RASenitODDAS 
JvRtSmtADAS V. BlPU NaBKAB 

LL. R. 10 Bom. 430 

68. — Subfeott of 

•j-uMic nolure — Proof of emtom of jm-emption field, 
that in subjects of a public nature, such as to prove 
custom of pre-emption, etc , previous judgments 
between other parlies are admissibless evidence, 
but must not be regarded as conclusive evidence. 
TptaRam f. Mouun Lau. . . 2 Agrftl20 

07. Suit for pre- 

emption— Evidence of ciutom— Decrees enforcing 
right. In suit for pre-emption based on custom, evi- 


/•--« 1--.— — ju. — . — Gu))uLolv 
distuigiii^ed 
" '* Shnha, 5 Itev. 

' ' \ V. Coodvr, 3 

Agra 23S, and Lvchman Bai v. Albar KJutit, I. L, 
P 1 All. 410, referred to. OmoATAi Mal v. 
JiiAxnu Mal . . L L. B. 10 All. 685 

68 n Evidence of 


EVIDBNCE-CrVIL CASES— eonfJ. 

4. DECBEfiS, JUDGMENT.S. AND PROCEED- 
INGS IN FOR.MER SUlTS-contd 

(e) Decrees and Pboceedinos not inter 
fartes — contd. 

co-otrners and to have two of the shares delivered to 
him as one of the cn-ouners. In IS5I another co- 
owner had, in a suit to which only some of the pre- 
sent defendants were parties, obtained a decree for 
the periodical allotment of the lands; and in 18S3 
such decree, which clearly recognized the existence 
and validity of the custom, w as affirmed on appeal. 
Held, that, though the decree of IS51 was only a 
judgment inter pnries, it was, ns against such of the 
present defendants as were not parties to the for- 
mer suit, cogent evidence of the existence and vali- 
dity of the custom VexkatasvamiNayakhan t’. 
Sobba lUr. Sankara StroBAivAK v. Sudda Rad 
2 1 

08. Evidence Act 

(/ of 1S72). ss 11 arid 13 — i4</mis»i^i7i<y in evidence 
of ;tid<7mc*it in former ease, the subject-matter cf the 


1. L. ft. 13 Calc. 3S2, has been njateriaWr qualified 
by the decisions of the Privy Council in the eases of 
Bam Banjan ChalerluBg v Bam A'nroin Singh, I. 
L. B.22 Cok. ■ L B 22 1. A 60, and Ditto 
Kunuarv Kasho Persha/l, L.B. 24 1, A. 10, Under 
certain circumstances, in certain cases, the judgment 
ID a previous suit, (o which one of the parties m the 
eubseqiicnt suit was not a party, nay be admissible 
in evidence for eertaia purposes and witjj certain 
objects m the subsequent suit. In a caso where the 
previous suit was to recover a two-thirds share of 
the propertv id question, and the subsequent suit 
was by a different plaintiff to recover the remaining 
one-third share of the same property —Held, that In 
the subsequent suit the judgment in the previous 
suit was not admissible in evidence, the subject- 
matter in the two suits not being identical. Tepd 
KoAN w Kajaxi Mobax Das 

Z. L. B. 26 Calc. 622 
2 C. W. 17. 601 

70. - — .. — Evidence Aft 

(/ of 1372),^ M 13 and 43 — J udginents not inter paries 


parties, or particuUr instances of the exercise of a 



( 3782 ) 
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SVIDEITCFI — CIVIXi CASES— contil. 


EVIDENOE-CnriL CASES— csnfrf. 


4. DECREES. JUDGMENTS. AND PROCEED- 
INGS IN FOR5IER SUITS— comIJ. 


6. HEARSAY EVIDENCJE-confJ. 


(c) Deceees and Pnoceedings not inteb 
PAETES — concld. 


and marriage. In India, in casea of such descrip. 

»,nn 1 / *> 


nod Cii'as a fraudulent and colourable tranaactioo. 
Held, that the judgments in the former litigation, 
though not inter jiartea, irero admissible under 6 13 
of the Evidence Act. Lakscman Govind r. Amrit 
Gopai. 1 * . . . I. D. B. S4 Bom. 601 

7L Decree not inter partes — 

J)ceree eiitatned iy some of the moiiyoytet ayatnat the 
jnortgagors, tenders of the purchasers, »/ etidenee 
against and binding upon parckasera, A decree 
obtained by the mortgagees against the original 
mortgagors, the tenders of the appellants, is no 


1 Hay 528 

2. Declarations of deceased 

persons in cases of pedigree— Etidence Act. II 
of 1SS5, e 47. ^ S. 47, Act II of 1855, does not refer 


f ias*ed ; and the purchasers are in no n bound bj 
he result of that suit Bascder Gisi r Brojo 
Mohan Jana (1002) . . 7 0. W. N, 64 

72, - . Proceedings not inter 

partes— ruidenee of poasuuon In a suit foe nos* 
e>esslon, where plaintiff put m a copy of a soleb* 
aamah to tthich defendant uas not a party — 
Held, that, although no question of right or title 
could be decided adverselj’ to the defendant on the 
basis of that agreement, yet it iioiild be evidence 
that by an order of Court passed on that aolch- 
oamnh the plaintiff tvas put inpo3«e««ion $rce* 
JlCTTY DaSSEE t Das-ife 16 W. B. 261 

73. Admisiibtlil'j of 

proceedings hefwcen dtiavUing prapTUtcr and ffurd 
parties in suit by avction-purchaser at sale for 
arrears of reienue An auction-purchaser at ft sale 

for arrears of ^ — — — * — "* ’■* 

bis title from 
ceodmgs 4)et« 

third parties uitn ^e^pect to tlic title to the land are 
not admissible in evidence in a subsequent suit 
brought by the auction-purchaser as against him. 
Radha Gobisdo Koer r. Rakhal Da'ss Mookfr- 
JEE . . .X. L. E. 12 Calc. 82 


74. Hooboohan — 

Ftirfence Acf, « 13. A roohookari (Court proceed- 
ing) in a case in which certain decree-holders 
sought to attach the mokurrari rights of aE an- 
cestor of the defendants id this jsglur sva* held to 
h® relevant c\ idence under the Evidence Act (I 
of 1S72), B rt LccmiEEDHcn PattpcH e 
itroHouErn Sl.^a^ . , 24 W. E. 284 

5 HEARSAY EVIDENCE. 


t — n: — Evidence in cases, of pedi- 
gree, death and marriage. Hearsay erwience 


Such declarations, after the death of the declarant, 
are admissible as endenco m the same manner and 
to the same extent as those of deceased members 
of the family. Mohisia Chundeb Chund f 
Mothoobanatii Gjtost . . 0 W, E. 161 

3. - Statements of ancestor of 
parties— .?ui/ for property as shebaits. In a suit 
to recover property claimed by plaintiffs as •hebaits 
lately in possession, and rrongfully ousted there- 
from', It was held that statements mado by the 
ancestors of plaintiffs and defendants ncre receiv- 
able as evidence Ndnd Pansab f, GrADinm 

10 W. E. 80 

4 . Bvidenoe as to lands being 

mal. Tbe oral evidence of persons able from their 
position to testify as to cei tain lands being »iaf u not 
to be reiected as hearsay when they depose that 


6. AdmiBBiona in relation to 

property — Eitdtnce Act, s. 60— Admissions of 
ptaintig's xenioT. The admissions of a person 
whose position in relation to property in suit it is 


I. D. E. b JU.au. 
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EVIDENCE— CIVIL CASES— 'onfcf. 

5. HEARSAY EVIDEN’CE-^onrfrf. 

J/OO. 1. A. 137. folIoWCil. BODHMRllIf SlSUB 
f. Uvnio Si>on. Ajoduya Peissao Sixqji ». 
UuRAO SiNO 0 B. L. E. COO : 16 W. E, P. C. 1 
13 Moo. L A. 610 

7, llt-nrsAj* evi- 

denco'djareganled by Privy Council as not relevant. 
NaRAISDaSV RaSIAXCJ DiYAL 

LL.E.20 AIL 200 

Lala Naiuix Dass V. Lili Ramaxuj Daval 
Ii. E. 26 I. A. 48 
2 C. Vr. N 193 

8. Pedigree, proof of— En'rfencc 

of teilnesses tcho halt htard namca of onte»tor» 
recilt — Evidtnte of rtlalnta — Ground* for diicredit- 
jnj eriilenee — Mode of deahnj icifA eiidente — 
]\\lni3!a, ertdibilibj of. Evidence of competent 
V itnesaea aa to their having hoard the names of tho 
anecatora recited by members of the plamtiS’a 
family^on ceremonial and other occasions was held 
to bo admissible evidence in support of the pedigree 
03 wMch the plamtiS baaed his claim. Such evi* 
dcnce la not open to cnticiam merely on the ground 
that the witnesses are relatives The relationship 
of a class of witnesses should bo considered only 
with the ordinary caution with which testimony is 
titled where sympathy with one tide is to be taVen 
for granted, and should not bo treated as making 
them Interested or imreliable witnesses The fact 
that one of such persons besides being a relative 
was assisting the pkmtifi in the case, and that 
the other witnesses were connected wnth this person 
by blood or service, is not necessarily sufficient 
ground for discrediting their evidence. The rejec- 
tion of certain specific statements of a witness is 
not necessarily a ground for disbebevmg the whole 
of his evidence ; noris the fact that a Judge basnot 
acted on certain portionsof his evidence, which may 
be duo to caution on the part of the .fudge or in- 
accuracy on the part of the witness Debi Peb- 
snAO (Aowditby v. Radha CnowonnAis (IPOS) 

I. L. E. 32 Calc. 84 
H.e. 9 C. W. N. 104 
L. E 31 1. A. 169 


C JUIDIABUNDI AND JUJIMA-WASIL-BAKl 
PAPERS 

L Jammabundi papers — Cor- 

rol<ora(ii« endence Sunimabundi papers can be 
used only as corroborative evidence Gsjso Koer 
V Ally Abjied 

e B. L. E. Ap. 62 : 14 W. E. 474 
Newajee V. Li.o\d . . SW. E.464 

2L — Independent m- 
dinct. Jummabundi papers can never be treat- 
ed as independent evidence of any contested fact. 
ClIAMABKEE BIBEE C. AYEROOIXAn SlRDAR 

9 W. E. 451 

nEEiLA N srn r. SirrMSHEnr ^ahee . 1 N. W. 14 


CASES. 


EVIDENCE-CIVIL CASES— 

C JUMMABUNDI AND JUJiIMA-WASlL-BAKI 
PAPERS-con(d.j 

3. Evidence of rate 

of rent. Where tho jummabundi was shown not 


4. Amount due I'j 

mortgagee. Unless evidence bo adduced to show 
tho jummabundi papers to bo unreliable, they may 
bo taken as proof that tho amounts entered in them 
aro tho amounts for which tho mortgagee in posses- 
sion may bo called upon to account. Guxoa Per. 
SAD Smon f. Gukoa Koomver 

2 Agra, Ft Tl, 210 

6. Evidence of 

rale of rent. Held, that the entry m tho jumma- 


1 Agra Eev. 06 

6 ■ - - Suit for mesne 

profits It IS the practice of the Courts to accept 
the jummabandi papers which are filed by the pat- 
wans under the zammdar’s supervision as prmd 
facte evidence of the profits of the estate, it being 
open to the mortgagee is possession to show that tho 
amounts entered could not with due diligence be 
collected. DEOXARAiir StKOU v. Naee Febshad 
2 N. W. 217 

7. Evidence of 

amount of rent eoIUcled Jummabundi papers for 
tho year in respect of which rent is claimed, made 


those yean, would be conclusive in respect of the 
claim DnSKOOEDHABEE SaUEE V. TOOMEY 

20 W. E. 142 

Bdujwam Dorr Jha v Sheo McBOiTt Siucn 

22 W. E. 256 

8. - Partition proceed. 

lays— Suit Jot arrears of rent. Jummabundi 
papers filed by a mahk in batwara proceedings to 
which the tenant is not necessarily a party cannot 
bo used as evidence against such tenant in a suit for 
arrears of rent. Kishore Doss v. PURStnr Maii* 
Toos . . . . . 20 W. E, 171 

9. — Jtiinma.wasil.bakl papers 

— Useo/, os ensence. The use of jumma.wasd.baki 
papers as evidence observed upon. RousruN Bibi 
V. HcEBiY Kristo Nath . L L. E. 8 Calc. 926 

Aelyatc. JcocATCnuyDERRoY BW.E,242 
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6 JUJDIABDNDI AND JUMMA-WASH^BAKI 
PAPERS — contd. 

10. Proof of their 

/;tnutnene33, Jamma.Trasil-baki papers (when ob- 
jected to by the other sidej are not receivable in evi- 
dence until come proof beyond mere conjecture is 
giren of their geauiaenessand aotbenficJty. Co- 
viyo Chtodeb Addy v. Awtoo Bebee 

1 TV. E. 49 

11. Fii^enre Art, 

1S55, t 43 — Corr<^oralite evidence. Jumma-wasil- 
baki papers ought not to be regarded as anything 
else than “books proved to have been regularly 
keptin thecourseof busmers and by a 43, Act 
II of 1855, they are “ admissible as corroborative. 


18i9, in favour of a defendantwhobas been found 
to hold lands at a uniform payment of rent for 
more than twenty years Raji Lvll OlTCKER* 
BUTTY V. Tara Soosoabi Bcbmosya 

8 W. E. 280 

12. - — Corroboraltu 

ei idenee — Evidence Act, 1S55, e. 43 Jornoa-trasil- 
bnU papers are at the best corroborative evidence, 
not independent testimony. Quart . Can such 
papers be dealt with as a ** book," or bo describcil 
as’* kept in the regular course of business,” within 
the meaning of s. 43, Act II of 1833 * Beejov 
Gobutb Bcbbai. i Bbeesoo Roy 

10 W. E. 291 

19. — - Corroborative 

eiidenee—Evidenee Act, 18S5, «■ 43 It is doubtful 
whether, under a. 43, Act II of 1853, jumma.waed- 
baki papers are admissible as corroborative evi- 
dence. SiJBO StrsA YE Rot i. Goodpb Roy 

8 W. R 338 

14. Eiidewe Act, 

e Si — Corroborative evidence. Under s 31 of the 
Evidence Act, jumma-wasil-baki p.vpers have no 
weight except as corroborative evidence. Submo- 
310YI l. JonUR ^lABOMES JIasvo 10 C. Ii, R. 545 

15. — — — — — Parly hcddintj 

under advent UtU. Held, that jumma-wasil-baki 
and peahgi papers, though corroborative evidence 
Against tenants, cannot be admitted as against a 
party holding under an adveme title. 3IoniMA 
ChCNDEB ChCCKERBCTTY «■- PoOB’^O CUUBDER 
Babebjeg . . . 11 W. R, 165 

16. — — . I Biyht of icR- 

»t<»j preparing them to rtfresh hn mimorii from them. 
Jumma-wasil-baki papers are not admissible as 
independent evidence of the amount of irol men- 
tioned therein , but jt IS perfectly right that a per- 


EVTDENCE— CIVIL CASES-con/d. 

6. JUJniABUNDI AND JUJIJIA-TVASIL-B.kKI 

PAPERS— coneW. 

IT, Eiidenee Act, 

1S5S, ts. 39, 43, 45~.pight of uitncgi to rtfreth 
memory from them. In a suit for enhancement of 
rent, a collection account or jumma-wasil-baki filed 
many years previously by the plaintiJI’s predeces- 


uieniiu'ieu meiem. oeviote : iuat, ii provea to 


original might have been put in evidence under s. 
39 Stmble : That a senes of collection accounts or 
jumma-wasil-baki papers appeanng to be regularly 
kept may be evidence and entitled to credit on the 
same principle as other contemporaneous records 
made and kept by the party producing them m the 
ordinary course of his business. Kheero Mojtee 
D vssEEr. Beejot Gobixd Bcbal . TW-IkSSS 

18. — ' - Evidence to re- 

but ^ciumption of uniformity of rent. lItJd, io a 


PbOSAD DoOBEY f. PsoUOTHOitAtH Ghosb 

10 W. H. 193 

19. ■ - Endtnee 


tenant, — e y , in a suit for enhancement of rent, to 
rebut a presumption ansing from uniform payment 
for twenty years. BeuetKhanv. RasbBeuaree 
hlooKEBJEB ... 23 'W. E. 549 


7. LEGirillACT. 

Possible length to uhieh 

the period of yeslntion may be protracted, dis- 


the mother had been married to her husband for 19 

!.» I by him, and 

1 the conclii- 
nother, the 
legitimacy 

, , , V KlTIfWAR 

. . I. Ii. Jt. 24 A1L445 


(1902) 
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■EVIDENCE— ClVlli CASES— fOTr<7. 

8. MAPS. 

L ^ HLap—Eiidenre of fillt—Kiidtnce 

of poj’wsion. A mftp not etidcncu of titlr, but 
only of powvioii, crcn thouph prepare*! bv the 
^joniastahs of both plaintiff and defemUnt. Gotni- 
jiosES c. HcRfE KisuonE Hav . 10 "W. R. 338 

2. Map prepared for another 

purpose. JIaps <Irami for one purpose arc not ad- 
ini««ible as cMdonce in a suit /or a totally different 
purpose. Kehr v. NczrjR MXiio'ftD 

2 W. R. P. C. 29 

3. Map of naair not called as 

■witness. The rcjiort nn'l map of a tiazir siho » 
not esamined in a ca«e arc no eiMencc nhatceer 
GourND JlriTTon r Goorre Riiccoctt 

10 W. R, 4 

4. Map made by ameen — 

6'i(it to ftahli^h title. Held in a suit to establish 
title tolaml, where an amcen’a map which professed 
to show- the daiihs of a hustahud chittah was not 
questioned by either part^', it was not open to the 
Court to question its correctness, and to try whether 
It was {Mssiblo to construct any map from the chit- 
tah. BRW.\.VATn CHOtTDKY r. laLL Mcpaii .Mo%- 
SPE roonEE . . .14 W. R. 391 

6. Colleetorate map— j/ap not 

Viode hy aythoritu of iTofernweat. Where a civil 
ameen makes a local enquiry as to the situation 
of ccrtHin disputed lands with reference to the Col- 
lectorate map put m by the plaintiffs, and not ob- 
jKted to by the defendants who are present and re* 
cognize the boundary indicated as that whereon the 
enquiry is to bo bas^, the map must be taken to be 
one which thojiartiesrecogoizc as correct and tnist- 
uofthy, irrespective of the question whether it was 
prepaid with the authority of Gosemmenl. 
Go>oa Naiuim CaosvDHRV v . Radrika SIoron 
Roy. Racbiea MoHuir Roy t. Gotcoaa Naxain 
CnowDKRY . . . .21 W. R. 115 

6. Bcbedule map, copy of— 

Jl/rfiMurmenl and demarcotion of land Where a 
copy (the original having been died in another suit) 


pro ious occasion, and relied upon by the parties to 
this suit, mcluding the plaintiffs when it soitcd their 
purpose to do so, and where it appearcil moreover 
that plaintiffs had on many previous occasions ad- 
mittw the correctness of the map. and that their 
shares had been demarcated therein s Held, that 
the plaintiffs could not now sue for a &esh measure- 


7. Sorvay and thak maps. 

A surrey map as well as a thak map is admissible as 


EVEDENOE-CrvIL CASES— cinld. 

8. JIAI’S— confd. 

evidence. JfODlsn Cnu.VDrn Riswas r. riinw. 
Diinv EirnopRcil. _ IICQ . . 24W. R,317 

8. Maps, certified copies of. 

Ccrtidtsl copies of maps arc ndmissible in ciideiice. 
OoPEEKATii Si\on f. Avcxd SIoyee Dueia 

8 'W. R. 167 

D. Survey map — Ameen' g report 

A survey map sought to be set aside nia\ be used 
for the purpose of testing the correctness of an 
ameen'a rcjiort. I’cnno Mosee Dossee v. Bis- 
SEsiiOR Dutt Chowchry . . 6 "W^. R. 34 

10. Kiidenee of 

area and boundary. A surrey map may be resorted 
to for assistance in considering the erideiicc-of a 
thak map as to area and boundary. Borv t. 
Aenrsterr Lall . . .20 W. R. 14 

11. But it is a 

piece of evidence only like other evidence in a case, 
r- ‘ - f 'roof 

* • ■ . , Roy. 

'AM vs. it. 208 

12. ■ . I iltmo. on sur- 

rey map — Exidenee of title and potseision. Pencil 
lucmoranda on a Government survey map held to 
be admissibio as evidence Survey maps prepared 
under the authority of Government «ro evidence of 
possession and therefore also of title. Ssasee 
Moossee Doss££ r. Bissesscsze Debee 

. 10 W. R. 348 

18. Evidence Act, 

18SS, * 13— Evidence of right Under s. 13, Act 
II of 1833, Government surrey maps are evidence, 
not only with regard to the physical features of the 
country depicted, but also with regard to the other 
circumstaoccs which the officers deputed to make 
tbc maps arc sjiecially commissioned to note down 
Puilher then this, they aro not evidence as to rights 
to ownership. KoovioDixi Deria r Poor.voo 
Choder ilooKriuzE . . lOW. R. SOI 

14, — - .Still for Ttgh 

of fie/xery — Eiidenee of title Survey maps are not 
evidence of title in a dispute regarding a right of 
Bsherj. Broma v LsLLiryARAiv DiO 

VT. R 1804, 120 

16. Swlfor yos'et- 

I ei'oa — Evidence o! title. A survey map is not suffi- 
cient, in the absence of other satisfactory proof of 
[ title or of Jong anteceilent possession, to establish a 
I plaintiff’s right to the land and to disturb the 
! defendant’s present possession. Collectos or 
RArsiUHYE r. Dc^bca Sooxdeby Debia 

2 W. R. 210 

1 18. — — Proof of title. 

A survey map and proceedings may m certain cases 
! form evidence sufficient to prove title s and it is 
J be}ond the province of the Jligh Court in special 
I appcAl tolay down any rule as to what weight is to 


/ 
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EVIDENCE— CIVIL CASES— eon/rf. 

- 8. JIAPS — conld, 

be attached to that evidence. Oouiiur Famia r. 
Bacjo Gopal DaS3 . , . 13 W. E. 60 

17, - I ■ , - . Evidence of 

iille — Boundary diapute. Ztaps made on the occa* 
Sion of a boundary dispute are evidence of title in a 
subsequent suit nhere the question of boundariea 
arises. Radda Cflonn Gairnoor.Y v. Asvkj> SriK 

16 vr. R. 444 

18. . - . - — . , — Evidence of 

title — Evidence of possession. Survey officers having 
no jurisdiction to enquire into questions of title, 
a survey map is not direct evidence of title in 
the same ivay that a decree in a disputed cause is 
evidence of title, but it is direct evidence of posses- 
sion at the time of the survey being made. 
Nojio CooMAR Doss f. Gobinb CntTirotR Roy 

. SC.Ii.E,aOB 

18, - - — , _ _ Boundary dtt‘ 

putt. In a case involving a boundary dispute, a 


20. - — — - . Bonniary dte- 

pule— CoaiMct of parlies In a boundary dispute^ 
nhere the question relates to theritiiatioonf the pit* 
lars which formed the line and the sketch map left 
by the officer who laid don n the pillars affords room 
for ambiguity as to the direction of the line, it is of 
importance to sec nhat has beeu the conduct of the 
parties since the line of pillars was decreed to be the 
boundary. If there has been a < Jovemment survey, 
the survey map must be taken as evidence : and if 


21, Boundary dts- 

yules. Where a plaintiff claimed to be bolding cer- 
tain lands under tno puttees, and the defendants 
contended that plaintiff's possession extended only 

♦ rt flio rt.illitrofnrl anfl nrtt fn flir» r»lrifa 


EVIDENCE— CIVIL CASES-conid. 
a MAPS— fon/d. 

a portion of the land claimed, such portion being in- 
cluded in both of the maps The remainder of the 
land claimed was not included in the map of 1846- 
47. iidd, that a survey nia]i is evidence of posses- 
sion at a p.srticiilsr time, ♦ i: , the time at which the 
survey ivas made, and may be evidence of title, but 
AS to whether it is siufficient evidence or not is a 
question to be decided m each particular case, 
//eif, further, that, as the two maps showed that the 
portion of the land decreed to the plaintiff was in his 
predecessor's possession at the date of both surveys 
—that 19 to say, at tn o periods v ith an interval of 
ncarlv twenty years between them — they might be 
sufficient evidence of title, and the decree of the 
loner Court was correct. Mohesh Chwdra Sen v. 
Juggtd Ckundra Sen, /. L. R. 5 Calc. 212, discuss- 
ed. StTAM Lvi. Sadu f liUrmiAM Chowdhry 

I.L. E. 16 Calc. 353 

23. Thakbust map — Right of 

fisherif tn tidal natigable rtver. Value as evidence 
of the thakbust map m the decision of a case of 
right of fishery in a tidal navigable river dis- 
cussed Srjam Lai Saha v Luekmari Choiedhry, 
L L. R. IS Calc SSS, and SyuwaSuntfdn Dae$ya v. 
Jogobundkn Sootar, I. L. R. 16 Cala. 1S6, referred 
to SATcowni Ghosh .Mohdal v, Seciirtabi' op 
St*tb for India I. L K, 22 Oale. 252 

24. Eudenee Act 

(/ of 1872), s 83—Thal.hnsi niriey map-^late. 


at a revenue survey The aoieen who made it had 


Eviflcncc Act, 1872, on the question as to the 
amount of debutter laud in one of the villages map- 


served by the talukdar : Held, tliat, though the 
testimony of a siirvev' map was not cooclosive, it 
should not be disregarded unless there was clear and 
direct eiidcnce to the contraiy. Pkosohno CHtW- 
DEB Roi !• Land Mortcaoe Bank or Indla 

25-^.11.463 

Suit for poawS' 

tion — /'jeefm-nt — Eudenee of posseition and tide. 
In a suit for |>oRsef«.ion of certain land as appertain- 
'“S to a certain estate and for ejectment of the 
defendant, brouaht l>y a purchaser at a rcrenne 
sale, the only e. idence addiieetl by the plaintiff was 
two survey maps <>f the years 1810-47 and IgaS-Oe. 
the lower Court pave the plaintiff a decree for only 


led. Jarao Kusiarx v . Iulonmoni . 

I. L. K. 18 Calc. 224 
L. E. 17 I. A. 145 

55 _ Oicnership of 

ivial land, again forpied after rfifuviOT— Fw- 
c« of the identity of the ^des-^Thah _a^ 
ps. Riparian owners disputed *'ight of p 
ty in plots of alluvial land form^ by the action 
the current at a place where similar land, within 
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8. 51ArS— 

a revenue nteli&l, boun(]{<1ononoei(lo by & river had 
been carrietl away by diluvion eomo jears before. 
The cUimanta in these three eeparato auita, each 
claiming possession had title as tamindara to the 
formerly existing plots. The new formations now 
claimed « ere alleged to have been thrown up on the 
aites of the former plots, and to bo part of the 
claimants’ scieral estates. These estates were re- 


thak map there tiere discrepancies as to the boon* 
dary Imes. ITiere wereaI«o differences between the 
thakandthestatcof the locality as existing when, 
forthepuriwsesof this suit, a local inveatigation 
was made by an amcen apjiointed by the Court of 
first Instance. HtU, that it was not a necessary 
]<art of the claimants’ cases that there should bo a 
complete aTreement between the above maps or that 
the thak shouM be shon-n to accurately represent 
the former plots To ascertain the precise boiind- 
ariea would require more accuracy than could bo 
well expecteil in a tlak map j and the identity of the 
eites of the reformed plots with those of the plots 
formerly existing had. In the judgment of their 
liordships, been established by cvidcace reasonably 
BufScient. SIoNiiORm Debi v. Watsos 4s Co 
S x^XAMoni Debi v. Watsov 4: Co Hemasta 
K ustxEi Debi v. Watsom A Co 

1, L. E. 27 Calc. 330 
L. B. 27 I. A. 44 
4 0. W. N. U3 


26. TkahbvMl map— 

of Unurti — Ettdinee of trt«nl of tnltrt^tof 

thikmi taluUuiar A thakbust map is not intended 
ts represent, and is m no sense a record of, tenures 
subordinate to Government revenue-paj log estates, 
and 1$ of no value as evidence in a suit in n bith tb© 
extent of the intere«t of a shikmi tslukhdar is 
matter for determination Momjis CnovntR Rov 
CnowmnRY t. IV’ise . . .25 W. B. 277 

27. /JdmiMibiliry 

in evitfrnee tn future suits In a suit for confirm* 
ation of possession hy demarcation of boundaries 
which the plaintiff allegeil had been wrongly de* 
itribed in the thakbust map, a decree was refused 
to him QnfiTS . l^Ticther or not the map would b© 
admissible in evidence in a future procecuinn upon a 
question of boundary to which the plaintiff may be 
a party. Motee T^ali v. Rnoop Sivon 

2 Ind. Jur. N. 8. 246 ; 8 W. B, 64 


28. Emdenee of 

foifession— Possession. Va’ue of thak maps as 
evidence of possession discussed. Jottara 
Dassee r Mahomed Morirhcs 

I. L. B. 8 Calc. 976 : 11 C. L. R. 399 


29, Suit for posses- 

sion — Ejectment. In a suit for possession, the only 
ei idence for the plaintiff was a thakbnat map which 
had been signed as correct hy predecessors in title 


8. MAI’S — conlJ. 


Uonrstt CnENDEB Sek v. .Tcoout CntrsDER Sen* 

I. L. B. 6 Calc. 212 

SO, Thakbust maps 

where they are evidence of possession rto also some 
eyidenco of title, though not conclusive. Pooosn 
e. MoKooxD CnnxDER Scr.MA . SS'W. E. 36 
CHAROO f ZoREIDA KUATOON . 26 W. B. 64 
31. - „• , boundary — Tit/e, 

fuestion of. The sole question for determination 
bcinsaqiiestionof the boundary of two taluLhs, 


the boundary lines of the talukhs at the time ; no 
evidence was given showing that these boundary 
lines had ever been altered. Held, that the map w as 
clearly cvKlcnce of « hat the boundaries of the pro- 
perties were at the time of the Permanent Settle- 
ment, and also as to what they admittedly were m 
1859 Syama Soxdari Dassx'a v JoooBnxPHH 
Soots R . . . . 7. L B. 16 Calc. 180 

82. — ■ -- . — Thai or sur- 

vey map as tvsderee. Unless it can bo proved that 
the person against whom a thak or survey is at- 
tempted to be used expressly consented to the deli- 
neation or admitted the correctness of such maps, 
they have no binding effect. Kristomovi GOTit 
e. SrCBETAivY OF Sqatb roR India S 0. W. N. 09 

33. Thai map, t-Iite 

of — Onus of proof— Suit for declaration of ‘title. 
In a suit for recovery of possession of certain lands 
and declaration of title, defendants said that tho 
lands belonged to them as their lakhiraj, and that 
the burden of proving that the lands weic mal lay 
on the plaintiff, and further contended that the 
lAokmapof the village (which showed no such 
lalhira) lands) was no ev idence in the case. Held, 
that the thal map was evidence in the case, as, at 
the time the thal map was made m tho present 
case, it was necessary to show in such maps such 
talkira) lands as might be claimed. Also that there 
was no ground for interfering with the lower Ap- 
pellate Court’s j'udgment with regard to the objec- 
tion as to onus Jarao A’amori v. Lalon 3Ioni, 
I. L. R IS Vale 221, distinguished and explained 
Raj Kumar Psul CiiAUDiirni v Basivta Kcmvr 
CciiA (1902) . . . 7C.W. N. 012 

34. Thakhusl maps, 

lalue of entries tn—Etidenee Act (/ of 1872). s. 36— 
Presumption— Continnanee of the same state of things 
from the time of the Permanent Selllement The 
object of the thal map being to delineate the various 
estates borne on the Revenue roll of the district, 
the entry in a map that certain lands formed 
part of a certain estate becomes a relevant fact 
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xinder s. 3G of the Evidence Act, and such entriea 
in thaklust maps are evidence on which a Court 
may act It is open to a Court to hold that the 
same state of things existed at the time of the Per- 
manent Settlement. Jit{;adtndra Nath Hoy v. Setre^ 
iary of State for India, 1. L. E. 30 Cale 291, and 
yobo Koomar Daee V. Ooiindo CAunder Eoy, I.L. 
E 9 Calc. 305, relied on. Krtito 2Ioni GujAa r. 
The Secretary of State for India, 3 C IF. N. 99, 
and JnTtJO Kwnort v Lalon Jfonx, 1. h. E 38 Calc 
224, referred to Abdul Hamid Mian t> Kiran 
Chandiu IlOY (1003) . . 7 0.T7. N, 840 

S5. Thakbust and survey maps 

Tkak and auriey maps — ^efahte tvifue o/ each as 

Cl idenee — Principle ichieh ahovld guide Court tn 
foUoicing either — Eeferenee to local land-marks. As 
a general rule, the thak and the survey maps 
should agree ; where they differ, the one that 
more clearly agrees with the local landmarks 
13 the one which should be followed There is no 
general or definite rule making it incumbent 
upon the Court to follow either the one or the other ; 
the Court may, if it considers the thak map more 
reliable, follow that in preference to the survey map. 
Abid Hossein 3IaM)cl v. Dowcurry Psl 11900) 

0 C. W. W. 620 

86 . Tkakbiut and 

sunty maps^AetlX of 1847, « 3, 5 and6 — Perma- 
nent .Settfement of 1793 — Liability of lands to assess- 
went— Ontw of proof — Suit for wrongful assess- 
ment. Maps and suncys made in India for revenue 
purposes are official documents prepared by com- 
petent persons and with such puolieity and notice 
to persons interested as to be admissible and valu- 
able evidence of the state of things at the time they 
are made They are not conclusive, and may Ui 
shown to be wrong ; but in the absence of evidence 
to the contrary they may be judicially received in 
endence as correct when made Salcovri Ghosh 
Mondal v. Secretary of State for India, I. L 
E 22 Calc. 252; Syama Sundari Dassyax. Jogo- 
bitndhu Sootar, 1. L E. 16 Calc. 186; Saral 
Sundari Dabi v Srerefary of Slate for India, 
1 L.E.llCale 784; Dewnn Earn Jtican Singh v. 
Collector of Shahabad, 14 B L E 221 [note), 
and Earn Jeican SinyAv Collector of Shahabad, 
19 IF E. 127, referred to. In every case, the 
question what lands are included in the Permanent 
Settlement of 1793 is a question of fact and not of 
law The onua of proving that the Government 
reicnue fixed in 1793 la assessed on any particular 
lands as being included in the Permanent Settle- 
cQcnt IS on those who affirm that such is the case 
Assuming lands not to be within the Permanent 
e.ctt!cmen t of 1 7D3, the last survey made under e 3 
Act IX of 1817 IS to be taken *8 the starting 
point for deciding when the next survey is made, 
whether lands are within ss 5 and 6 of that 'Act. 
Uut when the question .s whether lands, shown on 
a particular IhaL or survey map made since 1793, 
were or were not included la the lands charged with 


EVIDENCE-CIVIL CASES-confd. 

a MAPS— concM. 

the assessment permanently fixed in 1793, the last 
thak or survey map cannot in all cases be acted 


defendant JaQadindri Nath Roy v. Secretary 
OY State yor India (1902) 

I. L. B. 30 Calc, 291 : 

S.C. 7 C. W. N. 193 ; 

L. H. 80 I. A. 44 

37. 2Iap made by Deputy 

Collector for particular purpose— Pru/ence 
Act (/ of 1872), ss. 36 and 83— 'Proof of accuracy 
of map A rasp made by a Deputy Collector for 
the purpose of the settlement of land forming the 
silted bra of a river is not one which is admissible io 
evidence under ss. 30 and 33 of the Evidence .Act ; 
but it 13 a map the accuracy of which must be 
provetl before it can be admitted in evidence. 
Kanio PiusnAP Hazari v. Jaoat Chavdra Dutta 
I. L. B. 23 Calc. 585 

9. RECITALS IN D0CU3IENTS. 

1 . Eecital in deed— rwien<« 

against third persons. A recital in a deed or other 
instrument is in some cases conclusive and in all 


which, like any other atatement, is always evidence 
against the persons who make it. But it is no more 
evidence as against third persons than any other 
statement would be. Bbajesitwabe Peshakab 
V Bddhasdddi 

L L. R. 6 Calc. 288 : 7 C. L. B. 6 
See Fcixi Bibi r. Bussiruddi 3Iidka 

4 B. L. E. F. B. 54 


and Mantelal Baboo v. Ramdas Mozdmdar 

1 B. L. R. A. C. 02 


2 . - on eti- 

snee of recitals in instrument of mortgage. Reel- 
ils m an inatrument may be conclusive and are 
[ways evidence against the parties who make 
hem, but they are not evidence against third 
atties Brajesuare Peshakar v Budhanuddi, I. L. 
\. 6 Calc. 268, referred to Makohab Si>oh ^ 

T T. T? ST All. 420 


3, Eiidenceof ffyot 

necessity for alienation. A recital in a deed 
that It IS necessary to contract a debt binding on a 
minor, or a member of a joint family, is some exs- 
j it - *- I r..-* ♦!>" mtnns 
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EVrOENCE-CIVIL CASES— wnfrf. 

9. RECITALS IN DOCUMENTS— 

the existence of « Icjral necessitj. But Kueh i> recital 
is not cvuicncc authcicnt to establish the fact ao 
recited. SiKiun Cnevn v. DrLPnrY Stson 

1 L. R. 6 Calc. 363 : 6 C, Ii. R. 374 

Obiioyciicun Doss r Mesn Saiikii Ali 

B'W. R. 244 

Roopmokjoree Dossee i. Ramlall Sircar 

1 Vr. R. 144 

4. Kridenctof Ugnl 

ritertsitg for ahtnalion. A recital m a dec<I 
of sale by a Hindu vidow of her deceased husband’s 
properly seUmg forth that theahenation svaa neces- 
sary for the purpose of paying his debts, is not of 
itself cridence of such necessity. Rajlakiii Deri 
f. Gopal CiicxnRA CitowniiRV 

3 B. L. R. P. C. B7 : 12 VT. R. P. C. 47 
13 Moo X. A-209 
fi<» RaJaram Tew ap.i r Lccumas Prasad 
4 B. Xa R. A. C. 118 1 12 W. R. 478 

5. - Hecitnl in l>ond 
for money borroutd by Hindu trnfoie— ^iitfenee 


o W. R. Aoa 

6. - Untrue recitof 

tn bond — Contradiction by oblijor alloieed In a 
suit on a bond containing an agreement, by wbichan 
insolrcnt who has obtained bis personal, but not bis 
final, discharge, without notice to the Official 


uu ucuaii ui iiiu ouiigor loproie ttiat a recital in it 
that all the other creditors had been settled with 
was untrue Naoboji Ncsspiuvakjj Tuooxthi v 
S iDicK Mirza . . I, L. R. 20 Bom. 636 

7. — — Jteeital Of to potset- 

eion The recital in a deed that a certain 
party was m possession held not sufiicient to prove 
a case which depended on proof of that i^arty’s 
possession. Mauomed Kamidoou-aw ^ Mobhoo 
faooDcs Giiose ... 11 W. R. 288 

8. Pt»<f«nee of 

intention. The recital of the terms of an old 
mortgage-deed of 1844 in the nsjib-ul-urz prepared 
m 1802 hold not to amount to a new contract to be 
evidenced by the terms of the wajib-uI-uR. but was 
only a record of existing rights, and therefore did 
not estop the mortgagor’s claim for redemption 
under the old usury law. Rao Kuram Sixcn r. 
Meiitab Kooxw'eb . . 3 Agra 160 

8. Endenee of 

t'paration A recital in a deed of mortgagegranted 
by one of two undivided brothers to a third party, 
a division had taken place between the mort- 


EVIDENCE— CIVIL CASES— «mf<f. 

9. RECITALS IN DOCUMENTS— eon/rf. 

gagorand hii brother, is no evidence of separation 
as against the latter or his representatiics. Gopal 
r. Narayan bis Tckaji . . 1 Bom. 31 

10. Estate of m- 

htnlance —Admission by conduct of parlies. The 


the purchaser bought the property as and for an 
estate of inheritance and paid for it as such, the 
recital was priind facte evidence against the pur- 
chaser and persons claiming through him that the 
estate conveyed was what it purported to be, it 
being an admission by conduct of parties whicli 
amounted to evidence against them. Sarsies v. 
I’BOSOSOMOVPE DoSSEE 

I, L. R. 6 Calc. 704 : 8 C. L. R. 76 

11. - Statement of 

poyment of tonsiieralion According to the practice 
in India, the statement in a deed of compromise of 
the payment of consideration-money is not conclu. 
aire evidence of payment Crowdiiry Dascv 
Pebsoad r. Cjiowcjiby Dowlut Sixcn 

6 W. R. P. 0. 66 : S Moo. I. A. 847 

Loutta Dossia V. Rottcs Mollbb Bkctta- 

cnABJEE .... 10 W. R. 208 

Neyscm V Mazcppeb Wahid . IIW. R. 265 

12. Recital in lease— An'danre 

of ezislence of mookteornamafi. The recital in a 
leaso granted by a husband of hia wife’s property 
that be was empowered by mooktearnaman to 
manage her busmess generally, is not evidence 
againstthcwifo that such a mookteamamah existed. 
Biiiknaiuiv SiKcn v. Nepot Koer 

Marsh. 573 : 2 Say 442 

13. Recital in will — Endenee of 


14. Aje of child. 

The incidental mention of a child's age in the recital 
of a wiU IS no proof of the exact age of that child 
Nilmoxze Cuowdhey r. Zciieeecxissa Kiianoi 
8 W. R. 371 

16. Statement in 

iriB of wltie of property— Acceptance of share on 
fMrfilion. The atatemeot in a will as to the value 
of the testator’s property is no evidence thereof 
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9. RECITALS IN DOCU3IEXTS-fowH. 

The acceptance by one brother of a certain sum of 
money in satisfaction of hia own share m 1868, 
though it might be evidence of the value of the 
ancestral property in that year, aSords no indica- 
tion of the value of that property in 187C. Laesb- 
jiAN Dada Naie f. Ram CHAi^nRA Dada Naie. 
R 4 M CsAitDRA Dada Nair v. Laeshhan Dada 
Nate . . . . I. L. It. 1 Eom. 661 


10 RENT RECEIPTS 

1. Eeceipts for rent — Mode of 


will then remain for the zamindar to deny their 
■gcnvsineness, and he also ahovild be examined regard- 
ing them. Rajessbber Debia v. Shibnatb 
Chattebjea . .4 W. R., Act X, 42 

2. Vn‘iltested da- 

Ihilae. Unatteateddakhilas, without corrobora- 
tive evidence, are not in law sufficient evidence of 
-payment of rent. Odict ZbmaK v. Mokiooddbeh 
Ahmed alias Moqcl Jak . . SW. R. 241 

JiBCnMEErOT Sl^0H V. JoNOtJLEE KDLLYAN 

Doss 9 W. B. 147 

8 . Unalleiled da- 

khdai. Dakhilas unattested, or attested only by 

the evidence of a manager and mooktear, were held 
to be no legal evidence of uniform payment of rent. 
ItEAZoosrsSA V. Boosoo Chowderain 

12 vr.R,2e7 

4 . Proof of hand- 

teriltns of. Receipts for tent purporting to have 
been given by the former owners of a jote are 


DOSSEE , . . . • J V» . AW io 

6 . . Proof of receipts. 

To prove receipts, it is not necessary to produce 
the writer of them. The raiyat can prove his own 
receipts. Gaeoa Nakayah Dass v SabodaMo- 
HUS Roy Chowdhby 

8 B. L. R. A. C. 230 ; 12 W. R. 30 


e. Proof of re- 

ceipts Dakhilas or rent-receipts filed by a roiyat 
in a suit for arrears of rent or for enhancement must 
bo proveil, whether denied by the zamindarornot 
Kjeteebash Mayetee v. Rvmdhum Kbobia 

B. L. B. Sup. Vol, 068 


8 c Kir.TEDASii! Mytee V Rawdhcs Khaiiak 
2 Ind. Jur. N. S. 197 ; 7 W. R. 626 

Proo/ of fc- 

ct\pts Dvkhilas relied upon by a defendant in 
a soil for arrears of rent at enhanced rates, to I 
obtain the benefit of the presumption arising onder ^ 


10 RENT RECEIPTS— confi. 

«- 4, Act X of 1859, zaust be proved even if not posi- 
tively denied. Ramjadoo GAjroooLY v. Luckbee 
Nabam JIuxdtjl . . . 8 ‘W. R. 488 

8 . ^ Proof of uni- 

form paymenl. In a suit for enhancement of rent, 
where the defendant filed receipts with a written 
statement duly verified as proving uniform paym'’nt 
of rent, but was not examined as to the genuinece&s 
of the receipts filed . — Held (by Loch, J.), that the 
receipts were not proved ; (by Glover, J.) tbnt 
there was legal evidence of uniform payment ; and 
as the lower Court believed it, however weak, its de- 
cision could not be interfered with. Lucbmeeput 
S iKGO DoOGUR V. WOOSIASATH JIuKDtJL 

10 W. R. 49C 

0. Proof of dalht- 

las. Where a party filing dakhilas deposed thit 
the amounts of rent he had paid were, according to 


10. - ■ - Bent receipts, 

frvof of genuineness of — Bengal Tenancy Act 
{f’lli of JSS6), s. SO— Suit for enhancement of 
rent—Ap^iellate Court, pouer of In a suit for 
enhancement of rent the defendant produced certain 
dakhilas deposed to having receijited them on 
rayment of rent. Held, that this was sufficient evi- 
dence to prove them. Held, further, that it was 
perfectiv opes to the lower Appellate Court which 
bad to deal w itfa the facts of the case, to say whether, 
taking the receipts which extended over a number 
of yeais together, and having regard to the fact 
that the receipts did not specify the years to w hich 
the amounts related, the amounts paid in any 
particular year were partly for the rents of that 
year and partly for the arrears due in respect of 
previous years Svbja Kabta Acbarjss v. Baves- 
wabShaha . . . I. L. R 24 Calc. 251 

IL Proof of pay- 

ntnf of rent or debt. A party is perfectly com- 
petent to prove the payment of a debt or rent by the 
production of the receipt and proof that it is the 
document whichhe received on paying the money. 
He IS not bound to summon the parties who gave 
thereceipts to prove their signatures, noris his own 
eridooce secondary evidence Raj BTaeovied v 
Banoo Rasviae . . . .12 W. R. 84 

12. Undisputed da- 

Ihdes. A Civil Court has every right to atcept 


13. 

of. ibe party producing dakhilas 


Dahhilas, proof 
is bonnd to give 
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EVIDENCE -CIVIL CASES— 


10. RENT RECElPTS-foncM. 

some evidence of their having been signed by th# 
personby ' ■' „ - * 

although « 

signature. • 

rCTTEB. ' 

14. DaHilrts, proof 

cf. The evidence of a tenant deposing to the 
genuineness of daUjilaa pro<!uced by him, if not re- 
butted, is legally sufficient to prove them. MapnOB 
('d(;>der CnowDuay r. PnoMOTnosATH RoV 

20 TV, JL 204 


II. REPORTS OF AMEEXS AND OTHER 
OFFICERS— ffn/d. 

PROTAB CnUKDER BcRROOAn f. SORNOMOTFK 

low. R. 801 

8. ■ Civil Procedure 

Code, #. ISO. Where local enquiry is ordered by a 
lower Court, and evidcnre is taken bv an ameen anil 
a repwt made, the return made by the ameen 
becomes legal evidence under s. 180, Act VIII nf 
1859, which the Appellate Court is not justified in 
refusing to consider. Rajnatii Pandsii r Dooroa 
Lata, 12 W. R. 130 


15. — /Iclnotrfaf^ment 

of receipt of re'll —Presumption. An acknow- 
ledgment of the plaintiS in a former case of haviog 
realized a certain sum of money on account of 
rent x>aid for three years may affom some presump- 
tion that the older items in the account were satis- 
fied, and, if that jireaumption could not be rebutted, 
might be an anav.« to an action on the older de- 
mand. Esavet Hosstis r Deedar Bcj 

W. B. 1884, Act X, 07 

10. P.eeetpii by 

oyent cf landlord. Receipts signed by the landlord's 
agent, if shown to baautbcntic, are f-rimd faeu evi- 
dence of payment of rent, hut not conclusive evi* 
desce. AtiEcn Rcesb c. Ycsoop Au. 

22 W. R. 489 

17, — EiioCTce of raU 

of rent— Rale admitled in vlfier eaan. In suits 


* * • s'* 

Habtov r. JroESsre DoYAt SrKUD 24'W. R.4 


11. REPORTS OF AllEENS AND OTHER 
OFFICERS 

"HepoTt oi mnwn — Report 

on loeul enquiry. Of the value of a local enquiry 
report made by a competent official ns evidence, »e« 
Sarttt Soudjbi Dabi » pROSfiXAO Coovaa Tacobe 
6 B. L. R,'. 677 . 15 W. R, P. C. SO 
13 Moo. L A. 807 
Kalee Doss Acqarjee v. Kbittbo Pai. Si>'on 

Roy 17 W. R. 472 

CnrxDER CboMAB Dorr v. Jo\ CuvsniR Durr 
Mojoomdar .... 19 W , it . 213 
2, — PeporU OH loTot 

... - i-— , 1’-’ , 1 ^ • 


00X00-1 Stcart & Co. 

14 Moo. L A. 453 : 17 W. R. 285 


SoEO Dotal Sixatl v. lIoroKi:cs.i>r 

24 W. E. 342 


4. — F.iidtnce on 

special pomU Where a Court ameen is appointed 
I a eomtaissioner under the Civil Procwlure Code, his 
I report is only evidence on the point to which the 
commission refers ; any report he chooses to make 
on any other point is no legal evidence in the case. 
AsnooL Au t. MiniJCE Scdderdopee’c Auwed 
14 W. E. 403 


Set Dooroa CHirB.v Suruah Chowobry v Nefm 
Chaxd Surmah CHownnnv . 24 W. E. 208 


6. 

fion not objected to. 


— — — Loetd iniestigu' 
Where an order ^ a loenl 


BUSBA Roy V. CoBIBP DaSS BVRAQBt 

16 W. R, 291 

6. .-Ifl .V of ISS9, 

• 73. The report of an ameen under $. 73, Act X of 
1859, IS receivable as evidence, and a decision can be 
legallr based upon It. ScrJDK Kooer v IIeithoo 

1 N.W. 166 : Ed. 1873, 244 

7. Local xnwtiga- 

lion. The report of an ameen npon a local invea* 

I • ' ' ■ s' •• 


I . . . . . ^ 

) « W . At. bl 

I 8. ^ - Further evi. 

' dence, however, may be taken. RTiethcr it should 

j *—«v- .» .f., 


L L. E. 27 Calc. 951 
L. R. 27 L A. no 
4 O. "W. N. 831 
0. An smeen’s re- 

port IS evidence without any specific documents cor- 
roborating his finding, I^nAR CHnoJER Sro r. 

QrszE Cnrajr Dzt . . .2 W. E. 278 
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9 RECITALS I:^DOCUME^’TS—eo^^cW. ^ 10. RENT RECEIPTS-conr;;. 

The acceptance by one brother of a certain cam of j a, i, Act X of 1859, must be proved even if not posi- 
money in satisfaction of his own share m 1868, ti'vely denied. Rajuadoo Gasoooly v. Luckheb 
though it might be evidence of the value of tho I Narais Mdsdci, . . , 8W. B.488 

ancestral property in that year, affords no indica- ' 

tion of the value of that property in J876 Laksii* 8. Proof of vnt- 

MAN Dada Naik u. Ram Chandra D.ada Xaie. form jiaymtnt. In a suit for enhancement of rent, 
R^m Chandra Dad k Naik v Lakshman Dada where the defendant filed receipts with a written 
Naik .... L L. H. 1 Bom, 661 •- » _ . „ 


10. RENT RECEIPTS 

1, Receipts for rent— J/ode of 

proving. Dakhihis should be attested or proved by 
some otaI evidence in the same manner as all other 
documentary evidence } the tenant should berc- 
<}uired to attest them himself as far as he can. It 
will then remain for the eamindar to deny tbcir 
genuineness, and he also should he examined regard- 
ing them. Rajzsscrce Debia *>. Shibnath 
Crattebjea . . • 4 W. R., Act X, 42 

S Vn'itletUd da- 

Xhha. Unattcated dalihilas, without corrobora- 
tne evidence, are not in law sufficient evidence of 
•payment of rent. Ooitrr Zcuan v. MoraoooDeEH 
AiiMZD abas Mooci. Jan . . dW. R.241 

JjPcnMBEPDT Singh e. JoNoutEB Kollyan 

Doss 0W. B.I47 

8. - Unatleated da- 

thtlaa Dakhilaa unattested, or attested only by 
the evidence of a manager and mooktear, were held 
to be no legal evidence of uniform payment of rent. 
Reazoosissa V. Bookoo Chowdurai.h 

12 W. B. 267 

4. ... Proof of fiand- 

trrilinj of. Receipts for rent purportmg to have 
been given by the former owners of a jote are 
not admissible in evidence without proof as to the 




5. — Proof of receipts. 

To prove receipts, it is not necessary to produce 
the wTit“r of them. The raiyat can prove his own 
receipts Ganoa Nabavah Dass r. SabodaMo- 
iniN Roy Chovtdhby 

3 B. L. B. A. O. 230 ; 12 W. B. 30 

6. Proof of re- 

ceipt* DaUiilas or rcnt-roccipta filed bj a raiyat 
in a suit for arrears of rent or for enhancement must 
be proveil. whether denied by the zamindaroroot 
KjKTEEBAsn Mayetee V Ramdbun Khoria 

B. L. R. Sup. VoL 658 

sc KlETEBASn MvTEE V RAMDnUN KhaRAL 

2 IndL Jur. N. S. 107 ; 7 W. R. 526 

Proof of re- 

eeipl* DvLhilas relied upon by a defendant m | 
a suit lor arrears of rent at enhanced ratei to 
obtain the benefit of the presumption arising under ’ 


there was legal evidence of uniform payTaent; and 
as the low er Court believed it. boivever weak, its <le- 
cisioQ could not be interfered with LncmiEEPrT 
SixoB Dooflun p. WoOMASATH Mpndul 

1O-W.B.40C 

6. Proof of dalhi- 


Kovusq Katr Haloab v. Oosianath P.oy Cnow* 

pdry ll'W.B. 170 

10. — I Pent reeeipfs, 

proof of genuintneas of~~Bengal Ttnaney Act 
{VIII of 1SS5), ». SO— 'Suit for enJinneemtnt of 
rent — A^>ttlate Court, poietr of. In a suit for 
enhancement of rent the defendant produced certain 
dakhiias anil deposed to having receipted them on 

J ayment of rent. IIM, that this was sufileient evi- 
ence to prove them. Eeld, further, that it was 
perfectlv open to tho loner Appellate Court which 
bad to lifeal with the facts of the ease, to say whether, 

I taking the receipts which extended over a number 
I of years together, and having regard to the fact 
that the receipts did not specify the years to which 
the amounts related, the amounts paid in any 
particular year irere partly for the rents of that 
year and partly for the arrears due in respect of 
previous years. Surja Kanta Achabjee v. Bavls- 
WAB b'sAEA . > . I. Xi, B 24 Calc. 251 

IL Proof of poy- 

wievf of rent or deSf. A party is perfectly com- 
petent to prove the payment of a debt or rent by the 
production of the receipt and proof that it is the 
document which he received on paying the money. 
He is not bound to sum.'uon the parties who gave 
the receipts to prove their signatures, nor is bis own 
evidence secondary evidence. Raj IHahoueo v 
I Banoo Rasuab . . . .12 W. B. 84 

12. — Undispulfd da- 

' Akdts. A Civil Court has every right to^aii-ept 


lyw.Jt. bbO 

J3, Dakhilaa, proof 

of. The party producing dakhiias ia bound to give 
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10. RE^TIlECEIPTS— fonfW. 

some erWeiicc c{ tbeii VAving been signed by the 
person by ’ ■ “ — ir-**-*-- *' 

ftl’hough ‘ 

eicnaturc. • ■ 

ruTTER. 

14, DaVitlat, proof 

cf. The cvidenco of a tenant deposing to the 
genuineness of dakhilaa produced by him, »f not re- 
butted, IS legally sufficient to pro\ e them. MsDBOd 
(S iowpimy v, Pno'iOTnoxATii Roy 

20W,R,264 ■ 

16. Actnouledgment 

cf receipt of re-^t-'PretumpJton. An acknotr- 
lediment of the plaintiff in a former case of having 
realized a certAU sum of money on account of 
rent jiaid for three years m.s.v afford some presump- 
tion that the older items in the account were satis- ( 
tied, and, if that presumption could not be rebutted, 
miiht be an answer to an action on the older de- 
mand. Eyavtr Hosseis v. Deedah Pus 

W. E. 1804, Act X, 07 

10. liecetptr hy 

agertef landlord. Receipts signed by the landlord's 
agent, if shown to b&authentic, are frmd foot evi- 
dence of payment of rent, hut not conclusive evi- 
dence. -kMECT Rcesb r. Yesoop Alt. 

22 W. R. 489 

17. Ctidenec of raU 

of rent — Sate admitted tn tilher eatet In suits 


been awarded in other cases. Bcdboa OiutvaR 
Mibtov e JeesssoB Doyil SiKUti 24'W. B.4 


11. REPORTS OF A31EESS AND OTHER 
OFFICERS 

1. Beport of ameen — Report I 

«a local enquiry. Of the value of a local enquiry { 


Kalee Doss AciuiUEE f Kbi-ttiio Pae SiMin I 

Roy 17W.R.472 

CHrynER Coosias Dutt v. Joy Cuuider Dutt 
Mosoomdar .... 19W.B. 213 

2. - ReptorU en local 

infeetigalions. Unless there be very goOd grounds 


OORDOV SrrART A Co. 

14 Moo. L A, 453 : 17 W. R. 285 


EVIDENCE -CIVIL CASES— c^nld. 

II. REPORTS OF A5IEENS AND OTHER 
OFFICERS— c/-nf<f. 

Pbotab Cuunder DcRRooAn r. SmYOMOYrr. 

10 W. R.301 

3. Civil Procedure 

Code, s. ISO, Where local enquiry is ordert<l by a 
lower Court, andevulcnieia taken by an ameen and 
a report raaile, the return made by the ametn 


SOEO DoYAL SlXCtl V. llOPCKlSSriS 

24 W. E. 842 

4. El I'dence on 

apeciof points. IVhcro a Court ameen is appointed 
a commissioner under the Civil Proceiluro CchIc, his 
report is only evidenco on the point to which the 
comnaission refers ; any report he chooses to make 
on any other point is no legal evidence in the case. 
Abdool Ali *•. Mbiuce Sddozrootierx Aujied 
14 W. R. 403 

See Dooroa Chprj» Scrmaji CHoivDnnv v. Nepm 
C oASO SuRUAH Cirownnny . 24 W. R. 208 

8- ' Local invtsltgij’ 

I fion not cbpteled to- Where an order for a local 
I investigation unders. ISO, Codeof Cini I^eedure, 


BvsnA Roy v. Gobimd Hiss Btsaoks 

16 W. R. 2D1 

e. — .4 cl X of 1859, 

• 7J. The report of an ameen under s. 73, Act E of 
1859, 13 receiv.ible as evidence, and a decision can be 
•egallv based upon it. SoJtJN Kooer v. ItEiraoo 
1 N.W. 105 : Ed. 1873, 244 
7. ■ ■ — Local inveatiya- 

lion. The report of an ameen upon a local mves- 


u Vv . Ai. ox 

8. — — Further evi- 
dence, however, may be taken. Whether it should 
be taken or not is a matter for the discretion of tho 
Court m each case. In this case the Court was held 
to have exercised a proper discretion in refusing to 
receive further evidence GbisqCbijrdcb Iiauiei 
V. SdOSOI SOIEARRSWAB RoY 

L L. E. 27 Calc. 061 
L. B. 27 L A- 110 
4C.'W.N. 631 
8. - ■ ' An ameen’s re. 

port is evidence without any specific documents cor. 
roborating his finding. Eshas CnrxDER Set* r. 
Hrazz Cncas Dzr . . , 2^7. R. 278 
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EVIDENCE— CrVIL OASES— eonW. 

11. REPORTS OF AMEENS AND OTHER 
OFFICERS— conJd. 

Goubee N^bain Mozoomdab v. Modoosoodok 
DuTT 2 W. E., Act X, 1 

10. - Jieport aa to 

measurement — Oral eitdenct. It la necessary that 
oral testimony should be taken in order to effect a 
measurement, or that an aiaecn’s report must have 
depositions attached to it to make it legal eridence. 
CUUKDER MOUEE DOSSEE V NlLAMBDR UOSTOFEE 

7 Vr.Ti.43 

11. — Citil Procedure 

Code, a. l&O The report oJ a cmlameen 

and the depositions taken by him are admissible as 
evidence unders. 180, Act V’lII of 1850 Nnrnoo 
V. Gkonessam SiKoir . . .8 W. E. 267 

Abdool Gcnsee V. Bdttoo Sbeirii 

22 VT. R. 350 

BniRtjB Rov v Noory Ror . 8 W. E. 601 

12. £ti'<fen« taken 

under pouera ^uen him Acivilamcen’s report 
and the depositions of the parties and witnesses 
examined by him must bo considered, even though 
the Court exercised its discretion unwisely and 
wrongly in giving him too extensive powers. 
Umbica CnuEs Dey v. Golbck Chbndeb Cette- 
KEBBCTTY .... 8 W, R. 668 

18.— ■ '■ — Deposition* tei'M- 

out report. An ameea had been deputed to 


penses. neiu, luai tue ucpo'uiioiia v. .u<. 
without the smeen’s report «ere not admissible m 
evidence. DEB\'An«s Deb v. Kali Dab Mitter 
6 B. L. R. Ap. 70 ; 14 W. R. 397 
AfQrmuiK on appeal Kalee Dass Mitteb t>. Deb 
Nariix Deo .... ISW. R. 412 

14. - Cit'd Procedure 

Code, 1859, a. 180. IVhere an amcen who bad 
been deputed to make a local enquiry took the 
depositions on oath of several iritncsses on both sides 
and afterwards for further satisfaction recorded the 
statements of certain persons whose religious pre- 


Gobind SI^GH V CuAiioo SiKOU . 10 W. R. 313 

15. Evidence taken 

h>j ameen The report of an amcen and the evidence 
recorded on a local enquiry are evidence lo the suit, 
and there nt no legal objection to the parties to the 
suit agreeing that the evidence should be taken 
before the ameen, and that the matters in dispute 
should be referred to him for enquiry. Sarat 
Cuabdra Rov t Collector or CHiiTAQOiro 

2 B. 1.. R. Ap. 3 


EVIDENCE— CIVIL CASES— eon/d. 

11. REPORTS OF AMEENS AND OTHER 
OFFICERS— confd. 

1®* — Peporl and map 

made Ofj ameen. A lower Appellate Court was 
heftf to have erred in law in taking an ameen’s 


24 Vr. R. 83S 

' Atneen gitiny 

credilioloealrumour. Inasuit/or enhancezneatof 
rent, when the defendant objected in his grounds 
of appeal that the rates of the village m which his 
land was situated were lower than the pergunnah 
rates:— //eM, that the Judge had no right to take 


1®. — — Ameen's report 

and map. When an ameen’s map is received in 
evidence by consent, and admitted by both parties 


VEKUUOSE . , . . Al VV.Ai. wLJ 

18. - Quealion of 

possession The report of an ameen. however 
valuable in clearing up difiiculties as to the identify 
and position of lands, is, generally speaking, of no 
value in determining questions connected with the 
possession of land? in dispute in past tunes Pba». 
KAtH CHOWDUBY V. MtZtyOMOYEG Chowdbby 

W.B. F. B. 39 

20. The Judge is 

bound, under s 180 of Act VIII of 1859, to take 
notice of, and pronounce an opinion upon, oidenco 
taken by an ameen as to possession. .TAyyoBEE 
C110WDHR.AIN V. Collectob of MyjTEKsiya 

8 W. R. 287 

21. Proof of pos- 

session- An ameen’sroport held not sufficient of it- 
self to prove possession. Ameenooddeem Shaha 
V A'sgur Au .... 8 "W. B. 464 

22. Suit for rent 


proved in 
rt iUelf was 
■ ■ DHO GnosE 

p NrsTAHiNi Passes . . J2 C. L. B. BO 

23, CiiJ Proudure 

Code' 1859, a. 180. The report of an ameen 
in a proceeding to make a partition, which is a 
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11. REPOUTS OF AMEENS AND OTHER 
OFFICERS— confi. 

judicial proceeding under a. 180, Act VIM of 1B59, 
must bo treated in the Mine way as the report of an 
amecn in an ordinary suit. The report and depo- 
sitions aro to bo tahen as evidence in the suit and to 
form part of the record The Court is not bound 
by the report, but ought to enquire further into the 
matter if there is any necessity for so doing, and to 
examine witnesses ^nd fide tendered for examina- 
tion AziM SantTKO v. Auuoodsekk 

17 W. H. 270 

24. — IJ'iMout juris- 

diction The proceeding of a Court amecn in asub- 
dirision where he has no jurisdiction cannot be a 
legal proceeding or legal evidence. Nmnoo Sibcar 
V. PHiLLiPrE .... 10 W. H. 163 

25. Eeports of officera ap- 

pointed tmder Sengal Begulatron I of 
1814. Reports of officers appointed under Regula- 
tion 1 of 1814, if received as evidence in the first 
Court and not objected to m the Appellate Court, 
may, under certain circumstances, be accepted 
cuantum vo/eat. Bbikoo Sanoo v. Teik Au I^n 

0 W, E. 88 

26. Eoporta made by Collec- 
tors aetin? under Madras Relation Vn 
of 1817— b'l'Kfence of private rights Reports made 
by Collectors acting under ^ladras Regulation 
wl of 1817 are not to be regarded as having judicial 
authority when they express opinions on the private 
rights of parties ; tut being the reports of public 


far as they are relevant to explain the conduct and 
acts of the parties in relation to them and the pro- 
ceedings of the Government founded on them 
HuTTD RaMALIXQA SETUBPATIti. pEBtAKATaOAOU 
PitxAi ZauixDABor Rasixad v. pERrAKAYaoauM 
PiLLAi . . . L.R.1LA.209 

27. Report of special commie- 

Bioner. The report of a special commissioner 
was held to be inadmissible as evidence, asitdid 
notcomowithmany provision of the Evidence Act 
which would make it admissible. Leflako'D 
Sixou r. Laeufctcee Tbakoubawi 

22 W. R. 231 

28, Commisstontr 
appointed to prepare a map^Citil Procedure Code 
{Act XIV of ISS'2), € 392-~Statemtnt of vHUige 
offteers made to such eommissioner and retarded by 
Am — Practice. In a suit as to a right of way • 


OF CASES. 


EVIDENCE— CIVIL OASES— cenU. 

II. REPORTS OF AMEENS AND OTHER 
• OFFICERS-conW. 

29. Eoport of mouandar— Pe- 

fwrf of officer not competent under t. 180, Civil 
Procedure Code, 1859. The report of a mouzadar, 
not being that of a person competent within the 
meaning of s 180, Act VIII, 1859, to report upon 
matters in process of j'udicial decision, may be 
disregartlcd by a Cinl Court. Rajaba'J Kiuta v. 
Rooca Kaoatee Kalita . . 13 W. B. 113 

30. Facts derived ftom local 

Investigation as evidence — Evidence Act (I 
of 18T2), e. 3 The information derived from a local 
investigation by a Judge; though not evidence as de- 
fined in Evidence Act, is a matter w hich he cm take 
into his consideration in order to detcrniine whether 
a fact IS proved ” within the meaning of the Act. 
Joy Coomar v, Bundhoo Loll, /. L. R. 9 Calc. 
363, referred to. Dwarra Nath SarPab v Pro- 
SDKXo Kcuar Hajra . .1C. W. N. 682 

3L Report of Munslf on local 

investigation A Munsif 's report of a local inves- 


I . 

82. , — . Judgment on facts ob- 
served by Judge, but not proved. In a suit 
respecting boundaries, the Munsif, before settling 


ment Held, that, though the result of the en. 
quiry instituted by the Munsif was not evidence 
according to the definition in the Evidence Act, it 
was a matter before the Court which might bare 
been taken into consideration. Held, also, that the 
Munsif should have put the result of bis investi- 
gation upon paper. .Toy Coomar o. Bundhoo 
L \u. . I. L. B. 0 Calc. 363 : 12 C. L. B. 480 
S3. Report of nazir—Ciftf Pro- 

cedure Code, 1859, e ISO — Ameen — Ad XII of 
1856 The report of a nazir deputed to enquire into 
the condition of projicrty in dispute under B. 180, 


■W. E. 1864, 171 

34. Report of sberistadar 

Civil Procedure Code,1859,e. 180. Tbereportof a 
eherisUdar is not, under s 180 of the Code of Qvil 
Procedure, and in view of the fact that there was 
a commissioner attached to the Cburt, legal 

6e 
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11. REPORTS OF AMEEiVS ..VND- OTHER 
OFFICERS— concW. 

evidence- BvjnathSihoh v. Indbcjeet Koobr 
‘ 8 W. It. 331 

85. ___ Loent tntesti- 

gallon. Tiie report of a sheriatadar, after local in- 
vestigation, cannot be legal evidence, unle'a it js 
sbonTi that no Civil Court amcen ivae available for 
the duty in the district. Goldck Cbomder Kool 
^ DoosBES Eah . , .12 VT. R. 208 

12. MISCELI-ANEOUS DOCUMENTS 



etated, received in evidence as an acko iff le Igment 
in a cult for recovery of the debt admitted by such 
acknowledgment Eduusb Faau/bb v, Abdooua 
Hajee Chekak 1 

1 Moo. I. A. 481 ; 6 W. R. R. C. 58 

Si. Books of history — Eudence of 

usage or focalcuitom. Observatioos on theusoof 
books of history to prove local ouitom. VAi.i.ABnA 
V MinrsiniAKAB . . I. It. R, 12 Mad. 495 

8, — — . . . _ Enitnte Act (/ 

of 1S72), s». S7, 87— Books of kislonj. In decid- 
ing a suit the District Judge referred to a Portuguese 
work dated ICOd, “India Ortentalis Cknstiana. " 
published in 1794, and Hough’s “ Htslory of 
Cknsltanily in India,” published in 1639 Held, 
that the District Judge was justified, under ss. 57 
and 87 of the Evidence Act, in referriog to the books 
above mentioned Apocstikb v Mror.YcoTT 
L L. R. 16 Mad. 241 
4. Bundobust papers — Evi- 

dence of commencement of tenure and assessment of 
rent. Bundobust papers are nothing more than a 
contemporaneous record or tenures as they existed 
in the years specified, and do oat in any way im- 
port the commencement of a tenure or a fiziug of 
the rent at that particular time. Dbetk Swob 
Roy V. tecirDEB KaSt Mookebjek 

4 W. R,, Act X, 43 

6. Canoongoe papers — Pro- 

eeedings of settlement officeTs— Evidence of per- 
gunnah rates and measurement. Canoongoe papers 
and proceedings of settlement oiScers are good evi- 
deuco la questions of pergunnah rates, standards of 
measurement, and the like. NtWD Dcwtfat v. 
Taka Cband Pkithesbabee 

2W.B., Act2C,13 

6- Evidence of rale 

«! rent How far and when Canoongoe papers ate 
admissible as evidence for tho zamindar as to the 
rate of rent paid by tho raiyat KnEBnoMOKss 
Dossbb V. Bbbjov Gobivd Bubal 

7 W. B. 533 

~~Tj Evidence of pro- 

per custody Old canoongoo-papera cannot, in the 


12. JUSCELLANEOUS DOCUMENTS— contrf. 

absence ol evidence to show what they are and that 
they came out of proper custody, bo received in 
evidence j before such papers can be admitted as 
evKlence against a party, it must be shown hou 
they can bo used against b m Dwarea Nath 
C auCXSBBUTTY V Taba Soohdeby Buruonse 
8W.R.S17 

8. - - . — Collection papers — Papers 
to refresh memory. Collection p.apcrs are no evi- 
dence per se ; they can only be used when they are 
produi^ by a person ivho has collected rent in ac- 
cordance with them, and who merely uses them for 
the purpose of refreshing his memory MAHOarEo 
Maomooo V. Sspsn Ali . I. h. R. 11 Calc. 407 

9. Confessions— 5«if n^airwl 

approter — Confession and evilenee at criminal 
trial tf admissible — Crimiael Procedure Code 
{Act V of 1898), s. 339Ses$ions Court’s find- 
ing tf hinds Civil Court— Civil suit if barred 
—Jlerger of tort in ftlong, rule of—AppUeabiUly 
in India— Cm! Proetdurs Code (Aft Z/F of J8S2), 
s. 11. Hild, that the confession and snorn 
evidence of an approver m a criminal trial for 
dacoity, are admissible in evidence against him in a 
suit for damages brought against him by the com- 
r>Iaiaaat for having instigated the dacoity. Held, 
further, that the Civil Court could act upon such 
statements even though the Sessions Judge did not 
think it safe to convict the Accused upon such state- 
ments ” Tho conditions for receiving and acting 
on evidence in Civil Courts are very different to 
those governing the procedure of Criminal Courts- 
Specially » this the case with respect to the state- 
meats of accused persons and accomplices " 
Having regard to the provisions of a. 11 of 


10 . - 


. Criminal Court, proceed- 


ings in — Suit for damages for assault— Previous 
conviction of defendant. In a suit tor damages for 
an assanlt, the previous conviction of the defendant 
in a Criminal Cburt is no evidence of the assault. 
Tlie factum of the assault must be tried in the Civil 
Cburt. Alt Brasii v. SAMfRtrnnrfr 

2 B. h. B. A. 0. 81 1 12 W. B. 477 

II . . Plea of guilty 

—VtrdieA of conviction. A plea of guilty in the 
Criminal Cburt may, but a verdict of convietion 
cannot, bo considered in evidence in a civil case. 


155, ^ Finding on facts. 

proceedmgof aC^imioal Court is not^missible 
I evidence ; a Civil Court is bound to fiod the lacu 
V iteelf. KERAMtrrootLia v 



DIQBST OP CA8ES. 


( 3803 ) 


{ 3S07 ) 

imDENCE— CIVIIi OASES— cohtJ 

12, MISCELI^EOUS DOCUMENTS— cobJA 

13, Jfoilcxtw pro- 

tfcufion — Suit iordamagts — Evidtnee, admisnbttxty 
cf judgment of (Kguittal Inaeuit lor for 

malicious prosecution^ the order of the Criminal 
Court acquitting the plaintiff is admissible in evi- 
dence. Althouch the reasonings In tho |u«!gment 
and the conclusions draxm from them are not 
binding or conclusirc, yet tho judgment may bo 
looked into for the purpose of eeeins what tho 
circumstances were which resultwl in tho acquittal. 
Rii Joso Babadcr r. Rai Gc&or Sawov 

1 O. "W. U. 637 

14, - — ■ — Judgment in 

criminal ease. In a suit tor arrears of rent from 


no such dacoity had taken place, lie claimed lull 
rents : — //eld, that tho High Court’s judgment was 
admissible, snth a view to ascertain the truth ol 
plaintiff's case. Esavet Hossbjm i> KnooBira- 

^83 a W. B. 246 

15. Title to eloten 

prop«rty-~-Terdict of Criminal Court The verdict 
«f a Crimmsl Court with respect to the alleged theft 
ol notes is no evidence of the ownership of such 
notes. PiztXA Lall V. GoptRAtt BatcratAn 

3 B. lu R. Ap. 2 



17. ' . I. ... ■ /Joeu/nents filed 

in ease under CnmtnaJ Procedure Code, e 318. 
Docuraeots filed in a rase under a 318, Cbde of 
Criminal Procedure, cannot he accepted as erideoce 
in a suit before a Deputy Collector, (^oobdk 
S iKoa V. Dboobub Sikgs . . 11 W. B. 171 

18, - - Criminal Pro- 

eedurt Code {Act XTF of 3S61), $ 31S (Act 

X of 1S72). 9. S30; and (.4e» .t of 1SS2), e. 
1/5— Report* oexomjianying ordert for pOMUvioia— 
Evtdenee Act (/ of 1872), s 13~-llap9, proof of~ 
Suit for posseseton tchere defendant u tn poiseeiton 
under order of Criminal Court — Onus of poof 
^Boundaries of land tfiTumafeJ and reformed. 
Orders for possession under Act XXVof 1861, a 318, 
Act of X IS72, a BV). and Act X of I8S2, a tIS. 
relating to “ Disputes as to immoable property,*’ 
are merely police orders made to i>rcvent brra^es 


EVIDENCE— CrVIL CABES-CJnfd.^ 

12. MISCELLANEOUS DOCUMENTS— confi. 
tain possession For this purjwso and to this extent 


who know the locality. If theorderrefers toamap, 
that map is admissible in evidence to render the 
order intelligible, and the actual situation o! the 
objecta drawn or othermso indicated on the map 
must, as in all cases of the sort, be ascertained by 
evtrinsio evidence. Reports accompanying the 
ordersor maps and not ref’tred to in the orders, 
may be admissible as heirs y evidence of reputed 
possession ; but th*y are not otherwise admissible 
Dnless they are made so by s. 13 of the 
Evidence Act. Although an order for possession 
under tho Oiminal Procedure Code confers no 
title, yet tho person in possession can only be evicted 
by a person who can prove a better right to the 

tri..— ..in 


•iances which have led the Court below to its conclu* 
eioci. The principle laid down in Pa} Kumar Boy 
V. Oobind Chunder Roy, t L. R. 19 Cole 680, 
followed. In a case of disputed boundaries, to 


I. D B. 29 Calc, 187 ; 
B c. 0 O. W. N. 380 : 
I*. E. 29 I. A 24 
19. - Deceased person, statement 

by — Statement against ni$ interest or popteiary 

njM. The principle upon which the admissibility 
of a written statement made by a deceased 
person is determined is whether it ba# been 

6 E 2 
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Lakhputtee Thakooraki . . 22 W. R. 231 


20. Depositions — Ltiin'; toitnesMA. 

Depositioni of witneieea in a former Bint ate 
not admissible in evidence vben those witnesses 
are living, and their oral evidence is procurable. 
Harish Cuuhder Chtjkebbutty »■. Tara Ciiahd 
SnAOA . . . . 2 E. L. R. Ap. 4 

Nibpal StKon u. Govadat . 3 As^a 311 

21. Depottliont 

irregularly talctn on commieeion Where a Com* 
mieaioner took the evidence of wilnesses when the 
last return day of the commia«ion had expired, it 
was held that the depositions of the witnesses were 
not admissible in evidence in the cans*. GnsgoRY 
V. Dooly CBLayn 14 W. R. O. C. 17 


22. ' — ■ ^ ■ — Depoaifiona — Ad» 

missibiiify— Presumption — Indian iUrekant 3Aip> 
pinffAct IV of J883)—Prehmtnt/ri/ erujuiryStatt. 
mrnfs r\ol thalUn^td. In the course of a preliminary 
enijniiy, held under the Indian Merchant Shipping 
Act of 1883, to inveetigate Into a collision, the 
defendant Company bemg represented by their 
attorney, certain oSeeri of the defendant Com- 
pany made certain statements on oath. Htld, that 
the failure of the attorney of the defendant Com. 
pany to challenge the accuracy of these statements 
afforded a stions-picsutniptioii that the imputations 
agamst the defendant Company therein contained 
were correct, and on this ground, among others, 
the statements were admissible in evidence. 
Simpsonv.ifotinson, 12Q.B 611, B. v. CoyU, 7 
Cox C. C. 76 ; Morgan v, Eiam, 6 Cl. & Ftn. J59; 
Freeman v Cox, L B. 8 Ch D 148, Hampden 
V TraHiA, L li. 27 Ch D, 251, end Sokram 

V. Crotrify, 19 W. B 2S8, referred to. 
Asiatic Steaji N avioation Cojivaky »». Bbboal 
Coal Company (1909]. I. L, R. 36 Calc. 761 

23. Document receipt-book — 

flooje keptiy altorney—Beceipi ghen by defendant 
for documents of iUle — A witness (an 
attorney) cannot refer to his documents receipt- 
book in Older to enable him to say whether a docu- 
ment of a particular character and date was in his 

f 'Ossessioc on a particular day. .\recciptby tbede- 
endant tor documents relating to his title m n emt 
IS receivable in evidence as being in the nature of 
an admission signed by the defendant Madbab 
CRcrxEnA DcTT r Rajkisto Sett . Cor. 148 


24. . 


I ji' »• A Documenta “ without pra- 

of adtntssihiltfn Of doeument-~ 
ITilhout preivd.ce "—Etidence Act (I of 2872). 
«. -J In a suit for 1149.5 the defendant picked 
Umitafion. In reply the plaintiff relied on an ack- 
nowledsracnt of the debt gucn b> the defendant. 


12. MISCELLANEOUS DOCUMENTS— confd. 

The alleged acknowlcd^'mcnt was written on a post- 
card sent by the defendant to the plaintiff. It was 
in Gujarati, and was as follows : “ I was bound to 
send 1130 according to my twiia (fixed time), but on 
account of the receipt of the intelligence of the death 
of my father, I have not been able to fulfil my 
promise. But now, on his obsequies being over, I 
will positively pay B30 atShet Jlervanji’s You, 
Sir, should not entertain any anxiety whatever in 
respect thereof. As to w hatever debts may ' 
be due by my old man, I am bound to pay thfr 
same so long as there is life in me. This is, indeed, 
my earnest wish. After this, God’s mil be done 
Ibcrefore, I wiU positively pay R30.” The 
postcard bore on it also the words “without 
prejudice ’* in English. The lower Courts held 
that it was therefore inadmissible in evidence, 
and consequently that the plalntifi's claim was 
barred, and they dismissed the suit. The plaint- 
iS thereupon applied to the High Court m its extra- 
ordinary jurisdiction and obtained a rule niti to set 
aside the decree of the loner Courts on the ground 
that the postcard had been improperly excluded 
from evidence. Held, discharging the rule, that 
even if the postcard irero admissible I'o evidence, 
it did not emount to an acknowledgment of the 
debt claimed by the plaintiff, which was, therefore, 
barred by limitation. Per Cashv', ■/.— I doubt 
whether tbe postcard was inadmissible in evidence. 
To exclude it from evidence, it would be necessary 
to hold that the words “^ofthout prejudice” 


aumissitue; jn rt „ y, j, au. 

Madiiavabav Ganfshtant Oya t'. GxTLABSnAI 
liAixcBEAi . . . L L, R. 23 Som. 177 

26. Endorsed promissory notes 

—negotiable Irtstruments Act {XXVI of 18SJ), 
$, SI— Promissory note tn favour of tu-o payees— 
E»idor«ein«7if by one in faxmr of the other — Suif 6y 
endorsee os such— Maintainability — Suit by endorsee 
at assignee of chose m action — Endorsement 
em'dence of assignment Where a promissory note 
haa been made in favour of tn o payees, one of w horn 
endorses it to the other, the endorsee cannot sue 
on the note as endorsee or as one of tn o joint payees 
He may, hou ever, maintain a suit, in respect of tb« 
amount duo under the note, as aisignee of the chose 
m action. Although such an eudorsement cannot 
operate as an endorsement under the law merchant, 
it may be relied on as evidence of an assignment 
by \iay of release in favour of the endorsee. Jiula 
428 of the Rules of Procedure of the Presidency 
Small Cause Court is not ultra xires. JIcha-umad 
Kuomarali I Rasoa Rao (1901) _ . 

I. L. B. 24 Mad. 064 


28. Books of account — Enhanet’ 

ment oi rent, etndenee of grovnd of — Increased nilue 
of prodvet, evidence to prove. In a suit for cnnance- 
ment of rent, the plaintiff, among other grounds. 
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of years. The District Judge considered this evi* 
dcDCetobeno tnfc guide to the valuo o! produce. 


27. Entries by officer of 

Court— En'fenee Act (// ef IS55), «. 4 — Enltitt 
ly twrif — Itaue of tenrrant Under s 4, Act H 
of 1855, a Court is cntitlwl to refer to entries made 
by Its own officer, the natir, and find thereon that 
a warrant had been issued in accordance with an 
application admitted to hare been made. Niled^t 
C nccEiBBUTTY f Shzo Naiuin Kooswar 

8 W. R. 278 

28. Qovermnent Qa 2 ette — 

Conditions ef lale, proof of — 6'int to cancel palm 
(enure. Tbo Government Gazette containing the 
advertisement of sale and a printed |vipcr purport* 
tngto ^ the conditions of raleafluded lo in the 
Gazette and issued from the Master’s office m the 
name of the Master, were admitted m evidence to 

rove the actual conditions of the deed of eale. 
OTESOBO UOntTK Taoobe t. Brojosoonurt. 

•w*. R. 1884, 60 

29. - Eandwriting»Foryery 

Wbero evidence could hate been adduc<.>d, and was 
not as to a handwriting being forged, and the 
Judge by comparison with other handwriting, 
held It to bo a forgery, aueh finding was diaappovra 
.of KuBALI PRAsirAD MiSSER V. Ansrtaram 
KaJba . 8 B. L. R, 490 i 16 W. R. P. C. 18 

SO. Income*tax returUB — Pro- 

duction and adtitiiiibtUty in ettifence o/ income- 
tax paperi — Income Tax Act {II of 18S6). * Jy— 
Pule 16 of ruin made by Local Government under 
Income Tax Act. Rule 10 of the rules made by the 
Local Government under e 38 of the Income Tax 
Act (II of 18SC) does not apply to the production of 
income-tax papers m a Court of law in a suit bc- 
tween two partners £ee t. LirrcZ, 3 Camp. 33T, 
and Jdnyne'* Commentary on tAe Criminal Aatr. pp. 
S6, S7, cited. JADoenAst Dey v Bcii.aRAM Det 
I. Ii. R. 26 Calc. 281 

SL Issumnuvissi FRporB— fn- 

haneement of rent — Foesettton. In a suit by 
a purchaser of a patni at a sale for arream of rent 


EVIDENCE— CrVUi CASES— <enfl 
12. MISCELLANEOUS DOCUMEKTS-confcf. 

S C. FARQtTTTARSOW f GoVEB?tMr>rT OF BZROAL 
14 Moo. 1. A. 269 ; 18 TV. R. P. C. 29 
Affirming Erseixe v. Go7ZBS5Iekt 

8TV.E. 223 

and Goverumest v. Fekousson 0 W. B. 168 
S2 , Eabullats — Ft-i'dcnce againti 

third parlies. In a suit for declaration of title and 
confirmation of possession, where plaintill claimed 


IHirtof their niaurasi tenure obtained from the same 
zammdart Held, that attested kabuliats filed by the 
plaintifl, though good evidence as between plamtifl 
and the tenants of the land, could not, in regard to 
a third fiarty, be held as evidence ig the absence 
o{ the tenants themselves, who should have 
been examined Mohiua Chumdeb Chuckzb- 
BUfTY V. PoORNO ClICXOEB BaXEBJEB 

11 W.E.105 

33. KuTBlnama— FtiJcncc Act (J 

of 1S72), 4. 33, el (5>— 5ta'cmcn(a by member* of 
famtly os to fffo(i07i#Aip— Document aimxUed in fini 
Court ftilhoul objeehon.— Objection to admmibtlUp 
not olletecd on apj^eaX In an application tot 
Letters of Administration, the right of the appli- 
cants to be considered the next heira of the 
deceased depended on proof that the relationship 
bcUeen their great-great-grandfather and the 
great-grcat-grandmothcr of the deceased was that 
of full brother and sister. To prove this, a 
kurt^nama, or genealogical table, made by the 
ancestress of the deceased “ by the pen of 
goraasta,” and alleged to have been filed by her in 
1804 in a suit to establish the same fact, and a 


which were pronounced genuine and admissible in 
evidence by the District Judge, were held by the 
High Court to be forgeries Held, that tbe turti. 
nanui was admissible in evidence //e/J, also, that 
it was too late on this appeal to object to the admls- 
aibility in evidence of a document which had been 
admitted without objection in the first Court. 
The certified copy of the eteaznama was also held 


was eaLaviisueu. ouaiizaui ueoau t'. azcKETAJir 
or State for Ixdla (1007) 

I. Ii. B. 34 Cnlc. 1059 ; 

I<.R.34I.A.194 

34. Iietters— Detter from Judge 

oa to irrtguJartly in return to commission. A letter 
from a Judge Cannot be given in evidence to show 
that a formal return, made by him on a commission 


y 



( 3814 } 


( 3813 ) PIGE8T 

EVIDENCE— CIVIL CASES— eonU- 
12. MISCELLANEOUS DOCUMENTS-conti. 

to examine witnesses, was wronp;. ‘Lakd Moet- 
aios Baits op India v. Mdnsue Ali 

1 C, L. B. 239 

SS. Lttteri bettteen 

mtmbtTa of a joint family and tke kurla of tht 

In a suit by a member ol a joint Hindu launly to 


30, Eeoord of market-rate — 

Aseerlainmenl of marhtd rote »n amt on an o^reemant 
of \nitmnUy. Where the Court has had the advant- 
age of having in evidence before it a record of the 
market rate of any particular day made op by a 
broker of intelligence and experience, such a re- 
cord should be received as evidence of the parti- 
oular state of the market on that day. Narsin 
C iitnrDEB DBtTB V. GoneN I. L. B. 10 Calc. 666 
37. — , . — Marriage register— Tfe* 

^'stration of Mahomedan mamagu—HtalHu^ 
non of conjugal rtghta — Bengal Act I of 1S76, 
». 6, 8ch. A— Copy of entry »n regtater — Ewdence. 
A husband and wife, Mabomedaos, lesistered their 
marriage under Bengal Act I of 1876, setting out in 
the form prescribed m Sch. A to the Act as ** a 
special condition " that the wife under certain cir- 


38. Bill of lading — Mercantile 

custom — Uiagt of tartitra — Liability of oarrier* for 
damage to gooda. The defendants, carriers between 


good* from Hongkong to Bombay.* In an action 
brought to recover damages for injury to the 
packages : — Btld, that evidence of mercantile luam 
or cutom would be admissible to show that the 
words iMolEciency of package” should not be 
ta^n la their ordinary sense, but as meaniogin- 
sufficient according to a special custom of the China 


OP OASES. 
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12. MISCELLANEOUS DOCUMENTS-fonW. 
trade. PEiin{sn.AE and OatEKTAL Steam Navi- 
OATiON Co. V. Maniceji Nasainji Fadsha 

4 Bom. O. 0. 169 

30. Mutation proceedings- 

Evidence Aei, a. SO — Slatemeni in mutation prO’ 
cteding — “ Documents." In a suit for recovery of 
lands claimed partly in virtue of rights obtained 
under a Imbala and partly in virtue of rights pur- 
chased at a sale in execution of a decree in which 
the lower Appellate Court refused to recognize a 
Btatoment made before a Collector in a mutation 
proceeding as a “document” under the Evidence 
Act; — Reldhy the High Court, that a statement 
made before a Collector in a mutation proceedmg is 
a document entitled to be received as evidence 
under e. 80 of the Evidence Act. Budree Lalt. v. 
Bqoosee Khan . . .25 W. B. 134 

40. Notes of depositions— Ert- 

imet ifTeytiZaWy taken. Rough notes taken down 
by an Aasistant Collector of what was said by 
witnesses whoso depositions ore not recorded, are 
not evidence such as is required by law, and an 
opinion baaed on such evid^ence is without legal 
validity. Bala Tsatoos v. MsoBatniN Stnob 

14 W.Il.2e9 

41. Partition papers— Ptidenes 

of rate of rent. Butwara papers are only evidence 
of the proportionate assessment of Government 
revenue payable by proprietors after partition, not 
evidenca binding raiyata as to what holdings are 
theirs, or what are their arrears, rates, or periods oi 
occupancy. Drobo Moran Qosmanee v. DntmMO 
Doss Kookdoo . • .10 W. R. 107 

42. Balicoro eSiflas— 

Stilt to set aside summary award. A butwara 
between tamindars is not binding in any way v 
on theraiyats, and butwara chittas are no evidence 

in a aiitt for possession of a jote and to set aside a 
summary award under Act XIV of 1659, s 15. 
Gopal Cbvndzb Shaha v Madhub Chundxr 
Ghaha . . . . . 21 W. B. 28 

43. — Butwara fo- 

ptra — Lands comprised «ti estate Frivete butwara 
papers are good evidence towards showing what 
lands were in fact comprised in the estate at the 
tune of butwara. Dwankanath Ror ChowphRT 
V. Hubosath Roy Chowohey 

TV. R. 1864, 238 

44. Pedigree — itfiyosantuna fow 

— Farfitioa — Evidence — AdmisstbiUly as to pedigree 
«n a docurntni that has been set aside by the C^rt. 

In a suit for division of the property of an erfmet 
divided branch of the family of the 
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of pedigree, and that the plaintia nas entitled to 
the decree eought for. Timma r. DAnnAMJU 
. L Ia R. 10 Mad. 302 


46. — Petitions — Petili'on* Tstahnj 
fact of conKf/ance— Suit for po^atsiion. In a suit 
to recover the possession of land, the petitions ^ 


alleged onners had ever been m possession of the 
property. lUlJ, that the petitions were not admis- 
sible m evidence. Clarke i>. BiSDAnuw CnuMDER 
Sircar 

Marsh, 75 : 1 Hay 137 t W. R. P. B, 20 
1 Ind. Jur. O. S. ©7 

46. ■■ — Admusikiliti/ of 

petition s^nuf fiy a person ovailoble, but not 
e^led as mtneas <4, the son of a deceased sainin- 
dar, sued 23 and C, his w idon and brother, for poases- 
tioQ of the ummdari, which was impartible. In 
order to prove that A was illegitimate, C tiled two 
petitions purporting to have been signed and sent 
to the Collector of the district by 0 in 1871, referring 
to A’a mother as a concubine C was not examined 
as a witness. Held, that their contents were not 
etidenee, but the petitions were themselves evi- 
dence to show tnat a complaint was made as 
mentioned therein. PABVATiTt v. TiriRDMALAi 

I. L. R. 10 Mad. 334 

47, .. ........ — I — Petitions— Land- 

lord and tenant— Admisiilifity m ettdeaet — Petition 
of claim on behalf of a person bi/ herallomiy— 
Aulhonly, u^tit of proof of. A petition pnrporlmg 
to emanate from a particular person and filed on 
bia behalf by a pleader acting on a (atofotnaMa 
signed by ono who represented bimscif to be the 
attorney of that person is pritnd facie evidence that 
it proceeds from faini ; and is, as such, admissible 
in evidence in a subsequent suit Sooremfra A'otA 
ifoy T. lieeramonee Burmoneah, 12 Jl/of / A. 81 ; 
B^offoin Mtg\ Eante Koery QoorooPershadStngh, 
25 H'. E. 68, followed Lalita Surdari w Sob'so- 
UOYEE Dasi (1900) . . 6 C. W. N. 353 

48- ■ Petition — Com. 

promise— Criminal proceedings—Talue of sucA 
deed— Admissibility tn evidence of such document 
in a later ease. An unregistered compromise 
petition, which was the ' root of the plamtiS’a 
claim to an increased rent and was tiled in pre- 
vious criminal proceedings, was not incorporated 
in the order in such proce^mgs. Held, that it was 
not admissible in evidence m a later civil suit. 
Pranof Anni V. ZalAwni Anai, 1. L E. 22 JUad. 
503 L. E. 26 1. A. JO] ; Kali Choran Ohosal 
r. Earn Chandra Mandal, I. L. E. 30 Calc. 
183, and PirAAodra Eath v. Kalpatam Panda, J C. 
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12. MISCELLANEOUS DOCUMENTS— conld. 

L. J. 3SS, referred to. Biraj Mohiree Dassee i-. 
Kedar Nath Karmoear (1003) 

I. L. R. 35 Calc. 1010 
s.c, 12 C. VT. N. 854 

49. Pleadings— S’f/TfemenM i,i 

tenfied vrilltn statement. Statements made in a 
verified written statement of a party are not admis- 
sible in evidence (Bayley, J., dubitante). Mookta 
Kessee Dossee f. Kotlash CncTRDER Mitier 
' 7'W.B.403 

60. Heelaralion in 
pteaJinys, Declarations made in pleading, in suits 
instituted before the Code of Civil Procedure came 
into operation, were inadmissible as evidence of the 
facta stated therein. Naraffa Bikapfa Heodi r. 
Gapaya six Kafva 2 Eom, 361 : 2nd Ed. ^1 

61. Written statement. 

A wTitten statement is not legal eridenee, although 
the eamo penal consequences may follow from 
it if false as from a false deposition. Ijjotoolar 
Kban V. Ram Cnimx Ganoooly . 12 W, R. 39 

62. PoBSesslon, fact of— Aimis. 

sibility of tmdenet — Statement by untness. A state- 
ment by a witness that a party was in possession 
IS m point of law admissible evidence of the fact that 
such party was in possession jlAXlRAii Deb v. 
Debi CnURv Deb 

4 B. L. R. F. B. 97 1 13 VT. R. F. B. 42 
(Confra) ISAX CnoKDsn Bsiiara v. Baulocbex 
Bebara 9 W. R. 79 


it>v — Odie fvi uneais oj leni — iruu/ziu/uncss, unriuu 
w»enl of—Sotiee — Disc/aimer— Benjal Tennney Act 
(17/2 0/2815),# 167 Under ss. and 200 of 

the lodisn Succession Act, where probate of a will 
has been granted, the executor, in order to bring a 
suit as such, IS bound to prove hts title ; to do 
which in case of dispute he roust file, not 
merely a copy of the grant of administration, but 
also the copy of the will attached to it, the two 
together forming tho probate as defined by s. 3 
But a Court, not being the Court of Probate, cannot 
go behind the grant and interpret and modify ita 
terms by the provisions of the will. In a suit for 
possession after annulment of an under tenure under 
• 1G7 of the Bengal Tenancy Act, absence of due 
•cmceof notice on a person, who m the suit dis- 
claimed all interest therein, cannot prejudice tbe 


54. Registers— AfjiXrofion of 

tenure — Comiaon registry — .-ler Kl of 1859, $. 39. 
Tbe fact that a tenure is registered in tho Common 
Ilegistiy under Act XI of 1859, a 39, is not of 
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itself jtrtmd facie evidence that such a tenure exists. 
LiEUYNABAIS ChTITTOPADHYA V GORACnAMD 

Gosg IMV . I. L. E. 8 Calc. 118 5 12 C. L. R. 88 
55. ]ifgi»ttr pre- 

pared by R S^'ceial Commiusioner aij;>otRt<(2 under 
ihe Chota, Na'jpur Tenure Act {Ben/jal Act JI of 
2559), e^ect lo he given to, aa evidence— Conctu- 
th'e nature of tuch regiifer. A register of fenuies 
prepared by a Special Commis-^ioner appointed 
under Bengal Act II of 1369 (The Chota Nagpur 
Tenures Act) after it has been confirmed by the 
Commissioner of the Diri-'ion, and eucb confiima* 
tiOD has been duly published m the Calcutta Gazelle, 
is conclusive evidence of all matters recorded (therein 
and it is not open to a Civil Court to hold that 
because a special Commissioner did not rightly 
understand a decision of the Commissioner, and 
because the register was not prepared in accordance 
vrith such order, it la otherwise than conclusive, 
nor is a Court competent e%en to discuss the 
question whether a Special Commissioner, in pre* 
paring such register, rightly appreciated the Comnis* 
sionet's decision, when his on-n order has been given 
eSect to by the register prepared, and hae been 
confirmed by the Commissioner under a. 25 of the 
Act. PrSTAP Uoir Nath Sakj Deo v. Masi D^a 
I. li. R. 22 Calc. 113 
66. — Bhutnhari re- 

gister prepared under the Chota Nagpur Tenure* 
Ael [Bengal Act II of 1S69) — Evidence of title 


57. — Registrrt of 

chaltran lands — Public records. The registers 
of ebaberan lands are public records supposed to 


68. — liegtsltr of 

members — irindiny up Company — Proof of person 
being shareholder — Presumption of ilenibership 
The evidence adduced by the official liquidator to 
•how that the defendant was a member of the com* 
pany and so liable as a contributory consisted of 
the register of members, a letter written by the ob- 
jector, a reply thereto written by a roan aging dirrc* 
tor of the company, and the oral testimony of the 
director himself. Theobjectoradducedno evidence 
at alL Held, that the official liquidator might, 
if he had chosen to do so, have put the register in 
evidence and waited before gismg any further 
evidence until the objector had given some to dis 
place the pnnid facie evidence afforded bv tho 
register or to impugn the character of the register ; 
but his case must be looked at as a whole, and 
having taken the line which ho did he must take tho 
conse<iuenco of his other evidence contradictinff 
or Impugning the primd facie evidence of tho 


register, and, notwithstandmg that the objector 
gave no evidence, the register was not concloeive. 
Ram Das Chaiicarbati v. Orncui. Liquidator 
or IRE COTTOR GlNKIWJ COMPthY 

I. L. R. 0 All. 366 

69, - Proof of regia- 

Iralion of documents — Suit on bond. Before inforc- 


endorsed thereon when registered, becomea a record 
and IS of itself primd facte proof of registration, 
and this with reference to the further agreement, 
aa well as to the instrument itself. HOBEEBO 
SoBAiB V. Husseim Ani 

6 W. E. S. C. C. Eef. 14 

60. Rent-roll- 5uif for arrears 
of rsnt. In a suit for arrears of rent the rent-roll 
is not to be accepted as conclusive evidence. Bitr- 
rRAZ Khak V. Tasawdr Au . 3 Agra 263 

61. ' Road-ceas papers— Fu- 

dence Act, s. 13. Under the Evidence Act, a. 13, 
toad-cess papers arc evidence quantum valtanl. 
Dattiw Mot/A-sw r. Juao Busdboo MoHAxrr 

23 W.B.299 

62. — ~ Boad-ces* re- 

turn by shareholder — Seh. of Btng. Act Xof 2371, 
A road-ccss return made by a shareholder under the 
schedule of Bengal Act X of 187], is not admissible 
as evidence against another shareholder. Nussfer 
f GoDRi Bvrker SihOH . 22W. R. 182 

63 . — — - Boud-cess Act 

[Bengal Act X oi ISSOj, s 95— Bond cess return 
sign^ by one of the plaintiff's vendors and the defend, 
ant. KhethcT admissible in eiiifenee as nyains] 
plaintiff and in favour of Ihe defendant A road- 
cess return, signed by one of the plaintiS’s vendor 
and the defendant, was filed by two plaintiffs’ 
vendors It consisted of two parts, in one of which 
the joint properties of the plaintiff’s lendor and the 
defendant were set out, ond m the other the pro- 
perties belonging to the defendant alone mentioned. 
In a euit by the plaintiff for some lands as bemg 
the joint property of fus lendors and the defendant, 

• . t 


evidence merely because, by aduutiiiig i'' 
evidence against the plamtiff, it becomes evidence 
in fav-our of the defendant. Bei^i 
DArAT V. Dina Bosdbu Drrr . 8 C. Tv. If. *«•> 

64. — Boad-eesi Belurns 

~Beturns made under s. 95, Bengal Cess Act [Ben, 
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talukdari tenure, road-ccs? Tctuma rendered under 
B. 05 of the Bengal Cess Act (Ben. Act IX of 18S0), 
though not conelush e, were held to be odniU<i»ble in 
evidence as a basts on vhich to ascertain the assets 
of the taluk, and so fix a fair and equitable Iiout 
of enhancement. 'When such returns, produced by 
the plaintiff, showed that the talukdars were rcceiv* 
ing from their sub-tenants a considerably h>gber 
rent relatively than that which they were paying 
to their Buperiar landlords, and that the cLsim for 
enhancement could prtmd facie be supported on 
the ground that the existing rate vas consequently 
not “ fair and equitable ” nithin the rneanine of the 
Eengal Tenancy Act, they were held sufFieieot to 
shift the onus to the defendants to rebut the pre- 
aumptioii EO raised against them To rebut such pre* 
aumption, the defendants might have produced 
their Collection papers, but did not do eo. ffcM, 
that the Court was justified in acting on the pre. 
Bumption under e. lU. Ill (j), of the Evidence Act 
(1 0( 1872) He» CiuKDRa <hiowouRY r. Kali 
Biiaduri (1003) 

1. 1* R 30 Calc. 1033 t 
B.C. L. B. 80 I. A. 177 


65, — Settlement papers. In a 

suit for arrears of rent it was held that settlement 
papers were only corroborative evidence and under 
the circumstances insuflicient to prove the yearly 
rental. Bckwasi Laix v. FoRLoyo 

fl W, B. 230 


06. ■ I Entrif by setlte- 

ment officer — Enifcncs of fact* recorded An entry 
made by a settlement officer on the report of a co. 
sharer and on the strencth of the report of the pat* 
wan and canoongoe, is, as a record framed by a 
public officer, admissible aa eiidence of the facta 
recorded. Kivbab Dabs/ia *■ Goepbitk 

3 Agra 316 

67. ■ ■ - Enlriea ’ duly 

mode i» eettUmertt jjrocttdmjt Entriea duly made 
in settlement proceedings with respect to mettera 


68. Papereon •etlle- 

went proceedini;* ly Deputy Collector — Endenee of 
aequiNcence of Collector. here a memorandum of 
an order made, or proposed to be made, by a CoDec* 
tor upon a reference by his subordinate, whieb was 
found on a paper taken from the middle of a settle* 
ment reconl, was produced in Court in that form 
Without explanation, and used by the Judge aa 
evidence of acquiescence : Jhld, that it was not 
auseeptible of use in that way, nor could it bind the 
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Collector. Rusbik Lal Sqaha Cnownnsr v* 
Fntn Dsuk Bubal . . 84W. B, 278 

69. ; Signature— Proo/ of eigna- 

tare. In considering whether a signature is genuine 
or not, it should not be compared with a document 
not before tho Court, or with one of which the 
authenticity is doubtful. GtnicinTBTTl Navtjdu v. 
Papfa Naycdu .... 1 lilad. 164 

70. — Evidence Act, 

$. Z2, d. (2) — Eiidence — Deed — Proof of deed denied 
by the party by tchom if writ executed, where aliettiny 
leifnssses were dead- A deed of conveyance was 
tendered m evidence which purported to bear the 
mark of O as vendor, and which was duly attested 
by four witnesses O, however, denied that she 


SIJ, that the deed was admissible in evidence, its 
execution by 0 being sufficiently prov«l. Abditlla 
Pabo V OaRmbai . I>X. B 11 Bom. 690 

71. Small Cause Court, pro- 

ceediDgs io— Suit on decree of Small Cause Court 


• Ai. Aj, Ak, Ua 

72. . Jtecord of pro- 

ceeding! of Small Caiue Court — SummoRS-bool. 
The summons-book of the Small Cause Court, 
Calcutta, is admissible in evidence, though not sign- 
ed by the presidmg Judge. Qezzv v. Nakob 
Sjrcab . . - . . 6 B. L, B. 729 

73. Authentication 

of record The record of proceedings in the 
Small Cause Court is not admissible m evidence 
unless authenticated bj’ the signature of the presid* 
iDg Judge. Qozzv i. SiiiR Cbavdra Doss 

6 B. L, B. 730 note 

74. Survey and measurement 

papers — Sunty proceedings — Endenee Art, J855, 

I t J$ Survey proceedmgs, if made without reference 
to litigation then pending are not only evidence, but 
I are to be presume to be correct, anti it is beyond 
' the functions of the Ilizh Court m special appeal 
I to lay down any rule as to corroboration of 
auch documeota. Eam Nabaiv Doss r Moezsr 
Cbvrpsr BAsrajEE . 19 ‘W. R 202 

I 76, — Chittas— I7noffc»fe<f ehittat. 

I Where a party puttmg m chittas called in 
a witness to attest them, but the witness did not do 
ao, and the party did not apply to the Court to com- 
pel him to do fo, the chittas w ere held to be no lega 1 
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76. Oovertitneni 

ehtKat — Aei 111 of 1857, i. 58. Under b. 68, Act 
III o! 1851, GoTernment cliittas are admiasiblc as 
evidence m cases in Chittagong. Mabovro Fedve 
S lKDAB V. OzEEOODEKK . 10 "W. B. 340 

77. — CluUas — Boiinil- 

urt/ dtspvtet. Chittas are evidence of title in 
boundary disputes, if an account is given of them, 
and they are properly introduced and verified. 
ScDUBHiNA CnowiiHBAiy t’. Ill/ JIonoN Bose 

11 W. B. 350 

78. ChiUas made 

on boundart/ dia^tta Cliittas made oo the occa* 
Sion of a boundary dispute are evidence of title 
where the question of boundaries arises in another 
suit. Raoha Cbuen Gangooly ti Anokd Seih 

16 W. R. 444 

79. ^ C7i*tUai tn re* 

auinption proetedtnffa Chittas and maps made in 
contemplation of resumption proceedings m the pre- 
sence of both sides ana signed by the parties, are 
legal evidence. Sbam C'Oano Grose r Bast 

Kbisto Bewbab . . 19 W. B. 309 

80. Copie* of ffiea- 

auTtment papers and mapa Certificated copies 
of survey measurement chittas and Geld books are 
admissible m evidence. GopfEKATn SiXQO f. 
Ancbd Moyee Debia . . 8 W. R. 167 

81. — Chfltaa — AUeala. 

tion of cTiiitaa. Where chittas were produced 


tue cfliiias ui ute vuiage uitue ue was gomasvao. 
and that he had been present when, with their 
assistance, a purtal measurement had been earned 
out in the village. Dabee Rershad CnATTRR/EE r, 
llAii CooiUK GnossAE . . 10 "W. ^ 443 

82. ChxUaa made 

ly revenue officera. Chittas made by the revenue 
authorities in the course of roeasureinent of a Gov* 


.-aii.iut, ucpiivo vueiu i« ino cnaractrroi 
public protetdings upon matters of public 
interest TinocK Nath Mookeejee r MoRiR- 
OBOHATU Ghose . . law. R. 80 


hloocnrE 

Chowtiiiry 


Ra'i JIa/hee V. BissAMsntiR Bor 
. 24 W, B. 410 


.mr — ;t “easurement papers—/ 
aewce c; h Je Measurement papers of a zamin' 
made lor the purpose of a partition are admisw 
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as widenee as to title as sbowmg what the zamin* 
dariconsisted of, though the partition may not have 
been carried out. ANnrn totrsDEB Roy v, Hcko- 
hath Roy . . . . 4 W. R 26 


64. 


Meaauremenl 


uuoM ui ivnat cuLuuisunees, iiiiuer waat aultioriiy, 
and/or what purpose they had been prepared. Jba- 
KEB Sahoo V. Boimnoo Sahdo . 15 W. B. 218 

65. Measvremeni 

papers. M&asurcment papers cannot be treated as 
inadmissible m evidence because set aside by the 
decisions of the lower Courts, if these decisions have 
been reversed by the ILgh Court Gobisd Mphtoo 
V. Gooeee CHtJootjT . , 16 "W. B. 4 

86. Sutl for obate- 

mert of rent — Lands vaahed anay — Measurement 
papers. In a suit for abatement of rent os the 
ground that part of the talukh has been washed 
away by a river, measurement papers prepared by 
the revenue authorities in a case betiveen Govern* 
tnentand the talukhdar, in respect of a share be- 
longing to Government in the zamindari of the 
— 1.. .... n'i*~<>->- »>i'» '"''i«"ce against the 

• Aezdbood- 

' 2 Say 664 

87. ThakbttBt papers— Loormia 

and thaia papers Loauma and thaka papers are 
legal evidence yuanfaw vnleant. Sbosee Mooses 
Dossee V Bissessueeb Dabee . 10 "W. B, 343 

88. ■ - — Ei'idence against 

proprietors of estates. Tbakbust pajiers are prtmS 
facte evidence against the proprietors of estates com- 
prehended in them. Kalee Tara Debia v Nittia. 
RUED Suaba . . . .12 ‘W’. B. 86 

^ 88, — TranslationB— Trans/afion of 

cfocumeitt by Court interpreter, aat^ority of. Hel'h 
that the translation of a deed by the interpreter of 


00. — Variation of rent, proof 

ot~Zumxndar's papers. Zamindar’s papers filed 


ryinirrate, but that thoraiyat has paid 7“’^^* 
T rate. Oopal Mcndol v. Kisiiev Mook- 

jKE . . . . 6W.B.,AetX,83 

01. ■Wajll).ul.urji—R«'«”y^‘‘’"-r 

islim^Records.of. Tights— Onus 
iiib*ul*i2rz prepared and attested according to 
priind/ffcieevidencoof the existence of any c 
m of pre-emption whichitrccords,*>ic» evidence 
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riQEST OP CASES. 
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EVrOENOB— crvili OASBS-<c«/i. 

12. BIISCELL^VNEOUS DOCUMENTS— fonrH. 

being open to bo rebutted by any one disputing 
Buch custom ^Mien such a u-ajib-ul-urr records a 
right of pre-emption by contract between theshare* 
holderB.it is evidence of a contract binding on all 
the parties to it and their representatives, and 
there wdl bo a presumption that all the share- 
holders assented to the making of the reeonl and 
in consequenco wero consenting parties to the 
contract of which it is evidence, and it will befor 
those shareholders repudiating such contract to 
rebut Such presumption. Ism Sivon v. Gasqa 
I. Ij, R. 2 All, 876 

92. — - — — _ Evtdtnee ct 

use of uajib-vt-urz lo record 
icuhef of toie proprteior of idlage — PrtmoQentfure. 
The object of the wajib-ul-urz is to supply a reliable 
record of existing local custom. It was never in- 
tended that tho wajib-ul-uTZ should bo used as an 
indirect means of giving eSect to the wishes of a sole 
proprietor w ith regard to tho nature of his tenure 
or the mode of devolution of the property which 
should obtain after his death SiTFeBCNDD&WAJA 
PBASAD V. GABURADOinVAJA PBASan 

I. Ia B, 15 All 147 

Case reversed on appeal by Privy Cooncil in 
OaIIVSASITWAJA FeASAD SiKOn V. StTVAIUtTIlB- 
yrUA Prasad StKon L. R. 27 L A. 238 

13. SECONDARY EVIDENCE. 

(a) Oekebally. 

. — Production of best ©vi- 

dene © — KnlUn dccumenli—Eudenee of atilhorUy 
of agent. It is a cardmal rule of evidence, not one of 


EVIDENCE- OIVIIi CASES -ctmfef. 

13. SECONDARY EVIDENCE-confif. 

(fi) Geseballt— ecnfd. 

When) tho contents of a Icaso (pottah) are in any 
vray in gnestion, it is necessary to prove them by the 
pr^nction of tho document j where this is not tho 
case, but it is only necessary to prove possession for 
12years, then, although tho lease would have shown 
It, oral evidence of tho pottah is admissible.' Kedar 
Nairn JoiRDAn v. StnirooifKisss Biber 

24 W. R. 425 

4. - — A’on-procurabi/. 

ily of oTiijinat document. Until a party has ex- 
hansted all tho means presenbed by law for compel- 
ling a witness to produce a document known to be 
wilhhim.andsoloDgas theorieinalis procurable, or 
its loss not satisfactorily accounted for, secondary 
evidence cannot be admitted. Greesii ChCNDER 
Laiiooreb V. Ramloll Sircar. RonrstowjoREB 
CnonmimAiM v Ramlau. Sircar . 1 "W. R. 145 
MunAMUAD VALAD Absdl JIoltja f Ibririm 
VAL sP Hisak . . . 3 Bom. A- C. 168 

WczBBRjAti r. Kalie CoomaR CHPrKEBPurry 
11 W. R, 220 

6. • — Evidenee Act 

(/ of 1872), »i 6S and 74-^Steondary evidence 
of conlenlt of document— PubUe document. Second- 
ary evidence of the contents of a document cannot bo 


KlSnORI ClUODllRARI V. KlSITORI liAT. RoY 

I. L. R. 14 Calc. 486 
I.. R. 14 I. A. 71 
6, — A’lidenee ^el (7 

of 1872), e$. 88, €6—Adm\3sion of lecondary 


whichisnotsatisfactonlyaccounted for. Dinomoyi 
Debi t> Roy LccnjiiPUT Smon . Ii. R, 7 I. A. 8 
Mar Sipo hlAQTOox V Btuis Narur Mautook 
19 W. R. 210 

2. Condition for admlBsion of 

secondary erldenee—^crouniin^ for non-pro- 
duebon of original of document — Evidence of eon~ 
ienic of document By the law of evidence adminis- 


- Evidenee Act, 
—Oral evidenee tehere peltoA t« not froduetd. 


secondary evidence had teen properly admitted in 
a case that had ansen lor its admission. The 
question was decided m the affirmative by their 
Irtiidshipa on tho ground that, whether the evidence 
oSered would itself prove tho making of the docn- 


Aj. R, Id 1. 

7. Evidenee 

(7 of 1872), e*. 65, 66, 74 and S6—Jud 
eeedinge in Foreign^Stale Eeeord not e 
tpeci/Ud in «. S6 — Pullic doeumenL The 


a.d 
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EVIDENCE— CrVIL CASES— eonft?. 

13 SECONDARY EVIDENCE— eonfeL 
(a) Generally — contd. 

uncertified record thereof. The latter thereby 
becomes secondary evidence under ss. 65 and 60 
of the certified record (being a public document 
under s. 74) admissible u ithout notice to theadvenwj 


8. iS«o«iiary evi- 

dence not objected to — Evidence Act {/ of 1872), 
es. 85, 66. Per Bakekjee and Rampini, JJ. 
Where oral evidence was given to prove the contents 
of a letter which was neither produced nor called for, 
but no objection was raised to the giving of the ovi* 
denec HelJ, that this was secondary evidence of 


I. L. R. 26 Calc. 63 
2 0. •W’. N. 646 

6 . Secondary <»»• 

denee — PuUte document — Eiidenee Act (/ of 2872), 
4s. 65. el (e) and {g), 74. Where the fact to be 
proved IS the general result of the examination of 
numerous documents and not the contents of each 
particular document and the documents are such 
as cannot be conveniently examined in Court, 
evidence may be given, under s. 60, cl (g) of the 
Evidence Act, as to the general result of the docu> 
ments by a person who has examined them and who 
is skilled in the examination of those documents 
although they may be public documents within tbe 
meaning of 8 CO, cl («) and ». 74 of the Evidence Act 
SUHDAK KuAR V CsUNDRZSinVAR PBASAD NaBAIN 
SINOU (1907) . I. D. B. 34 Calc. 293 


10. ' Ettdenee Act 

</ of 1872), es. gl, S5, 97 — IFAcre eale-deed giwa 
UTonj survey numbers to the land sold, eitdence 
aifmsssil>fe to show the real lands intended to be •old. 
The general rule laid down in s 91 of the Evidence 
Act IS subject to the exceptions laid down in as 95 
and 97 of the same Act. Where a sale-de^ 
describes the land sold by wrong survey numbers, 
extrinsic evidence is admissible to show that the 
lands intended to be sold and actually sold and 
delivered were lands bearing diOercnt survey 
Tiumbcrs Kcrcppa Goo'dan v Periatiiambi 
Godsran (1007) . . I. L. R. 30 Mad. 397 


^}'}' ~ j Proof of coming f^om pro- 
per cuetody. in accordance w ith former mlmgs 
AUueha V. Kashee CAunrfer DuK. 1 W. It. 131 
and tyshad Itoy v Bykunlo Chunder Roy, 

* II . 1(. It w ay held that, before a document, oi 
whatever ape it may be. can be put in as legal 
evidence, there must be sworn testimony as to th< 


I EVIDENCE— CIVIL CASES— confi. 

I 13. SECONDARY EVIDENCE— confd. 

(a) Oeneballt — concld, 

custody from which it has come. Kalee Taha 
Debi V. Nitiancnd Shaqa . 12 W. E. 00 

12. Proper custody— /icnfi/y of 

signature Whereapottah had no attesting wit- 
ness» and was not capable of direct proof, it was 
held to have been established by tbo fact of bavmg 
come from proper custody, corroborated by the 
exact identityof the grantor’s signature withhis 
admitted signature on other documents Binode 
Behares Roy v Masseys . 15 W. B. 493 


(6) Unstamped or Unreoistebed Documents. 

13. Unstamped document— 

Lost unstamped document requiring stamp feccond- 
Aty evidence cannot be given of a lost instrument 
requiring a stamp which was not stamped. Arun* 
CHELiUM Cbztty V. Olaoappah Chettv 

4 Mad. 312 


14. • 


• A'ofiee to pro- 


duce — Efiirnce Act, s. 91. Secondary evideree 
tendered to prove the contents of an instrument 
which w retained by the opposite patty after notice 
to produce it can only be admitted in the absence of 
evidence to show that it was unstamped when last 
seen. Sennandan v. Kollkiran ^ 

I. L. B. 2 Mad. 208 

16. Etidcnes Act, 

s 91— Oral evidence of written eontraet ^ Where a 


16 . Parol evidence — 

Proof of delivery — for^ goods sold^and deli- 


17. • 


Evidence Act 


(/ of 1872), ». 91— Bought and fold notes— Contract 
reduced to wnling and unstamped. The plamtius 
sued to recover damages for the non-acceptance o 
wheat which tbe defendant on tbe ICth ^ ’ 

by two contracts, agreed to purchase At to 
hearing, in order to prove the terms of the ccntrac s, 
the plaintiffs tendered two notes or memoranda of 
the contracts which purported to be eigncd oy 
brokerandalsobythedefendant. These noteswere 
in fact the sold notes which the broker had piv^ o 
the plaintiffs Each of those notes had been 
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EVIDENCE — CiViD OASES — tonti. 

13, SECONTIARY EVIDEN'CE— ton/A 

(6) UKSTlMrcD OB UirREOISTEBED DOCOMESTS 
— tontd. 


EVIDENCE-CIVIL OASES— eonlrf. 

13. SECONDARY EVIDENCE-<onW. 

(6) UNSTAMPED on UKSEOtSTEBED DoCUMEXTS 
— conW. 


BtAmpcd vith an anna stamp, but the stamp on one 
of them had not been cancelled at all, and the stamp 
on the other was w ithout any mark of cancellation 
except a small part of the first letter of the defend* 


ouimp AI.L, i ui 1&4J. lUtt v^uil aauweu liie 
objection and rejected the notes. The plaintilTa 
then sought to prove the contracts by oral evidenco 
contending that the sold notes did not themselves 
constitute the contracts, but were only memoranda 
of parol contracts prepared by the broker for the 
information of the parties iltld, that the terms 
of the contracts were reduced to nriting. and no 
evidence, except the documents themselves, could 
be given m proof of them — a. 91 of the Evidence 
Act, I of 1872. Ralli t. Cabamauj Pazal 

L L. It. 14 Eom. 102 

18. " - Eitdtnet Act. 
t. Sl-^AdmuiibCltti/ of tvidtnct — Proof of conei* 
deration. The plaintiff in a suit on a promissory 
note written on unstamped paper u not debarred 
from giving independent evidence of coosideratioa. 
OoLAP Chakd IIabwarer V MoQosooit Rooabbs 

L L. B. 3 Calc. 314 : 2 O. L. B. 412 note 

See Kaksaya Lal v. Stowell 

L L B. 3 Aa 581 
and Resabsi Da9 v RmsBABt Das 

r. L. B. 3 All. 717 

19. Evidence Act, 

t. 9f— Debt— Promisfory "of* — ITfil/en aetnow- 
tedyment of debt— Oral aclno»/ed^ment— Evnfence 
of debt. II lent R85 to D on a pledge of moveible 
property. D repaid II n40, and at the time of the 
repaymp^acknowledgeil oraJIy that the balance of 


property nas returned to him. H snbscquently 
sued D on such oral acknowledgment for R45, 
ignoring the promissory note, which, being insuiE. 
cicntly stamped, was not admissible in evidence. 


L Ll B, 4 AIL 135 
20, ■ Suit for monty 

lent, secured ly unstamped promtssory n^e— Zlecree 
ojainsi Zfindu family. A promissory note, which 
being improperly stamp^ was inadmissible in 
evidence, was executed m favour of R by K and A’, 
members of an undivided Hindu family, m consider* 


, ■ ■ USCfl 

■ ‘ ’and 

tho 

lo iiooiet me juuiiey lem. ueld, that the 
existence of the promissory note was no bar to the 
suit, and that R svas entitled to a decree against R 
and A' and against P to the extent of the familv 
property in his hands. Kkishnasami Piixai t- 
Raxoasami Cuetty . L L. E. 7 Mad. 112 

^ ■ Promissory note 

—Rote of agrttment in ateouni hook—Evidente 
of terms of agreement. In 187(5 accounts were 
stated between B and D, and a balance of RSOO was 
found to be due from D to 5. D gave B an instru- 
ment whereby he agreed to pay the amount of such 
balance in four annual instalments of R200. B at 
the same time noted in his account book that “ such 
balance was payable m four instalments of R20O 
yearly. In July 1870 £ sued on the instrument for 


s. a,..*>,A,.. .^a,. . , 1. L. aL i> Ail. il'/ 

See CoLAP CttASTJ JiABWAnEE I*. MonosooM 
KooABt . . . I. L. B. 3 Calc. 314 

and Kanhaya Lall v, Stowell 

I. L. E. 3 Aa 681 


# 91 — Suit for money lent — Unstamped promissory 
note— Cause of action The terms of a contract to 
rer*y a loan of money with interest having been 
settl^ and tho money paid, a promissory note 
specifying these terms was execntwl later in the day 
by defendant and given to plaintiff. This promis- 
sory note wa« ■>*n~v.r..i t_ . — . . ^ , 

recover tho u , 

contract to p 

recover. Poi , . , , , 


or n ~ Evidence Act. 

‘'i note erecuted ly mv 

of eotlaUral secunty—Admissibility of evident 
of ^ideration aliunde. A decrecholder agre^ 
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EVIDENCE— CrVTIi CASES— conf<J. 

13. SECONDARY EVIDENCE— corW. 


(5) UySTAJfPED OB DjTEECmBEED DOCUIZBXTS 
— eonld. 



that being a promissorv note and not atamped as 
required byA^ 11 of Sch. I of the General Stamp 
Act (I of 1879), it was inadmissible in eridence with 


EVIDENCE— CIVIL CASES— 

13. SECONDARY EVIDENCE— conJJ. • 
(J) DxsTiMrrD ob TJ^egistsssd Docv^issts 
— contd. 

no secondary evidence under a. Co, cl. (6), of Act I of 
1872 was admissible, the primary evidence, tbe 
docoment itself, being forfhcoming. Tbe plaintiff 
not having oSered any independent evidence of the 
advance alleged by him, and the defendant not 


liabOity, the pUiotifi’s suit shonld be rejected. 
DaaioDin JaoasiTH r. Atmabam Babah 

I. li. B. 12 Som. 4d3 

25. Ecidence Act, 

X. 91 — BiV of tsehan/je— Original eonaideration 

Evidence— Stamjr—Accovrit etated, Whena canseof 


to give evidence of consideration, and to maintain 
the suit as foe money lent, apart from tho note 
^together. Balsoadab Prasad v. Maharaja of 
BEsm . . . I.L.B.9AU351 

24. Evidence Act, 

a. 65, el. (5), and « 92— Stamp Act <f o/ 2579), « 34, 
proc. OR on unjfampei promissory note. 

The plaintiff sued to recover from the defendant tbe 
balance of a debt dne on an unstamped note passed 
to him by the defendant for con<ideratloo of R38. 
The note recited that the defendant had received tbe 
amount, and would repay it after three months from 
tbe date of ita execution. The defendant admitted 
bv his written statement, execution of the note and 


ment of the stamp duty and tbe penalty, under a 31 
of the Stamp Act I of 1879, which he offered to pay. 
Tbe Subordinate Judge was of opinion that the cote 
in question was a promissory note, but that the 
defendant's admission of the consideration enable 
the plaintiff to sue, although the note itself war 
inadmissible. On reference to the High Coarts — • 
Udd per Jakdtsz, J , that the document sued on 
was a promissory note, and that, tbe suit brii^ 
brooeht on it as the original caose of action, tbe 
admission of its contents by the defendant did not 
avail the plaintiff, the document itself being 
iaadmisaible lot want o! a stamp. 2ftH per 
UiBtiwooD, J , that the plamtiff could not re» 
cover irrespectively of the promissory note, as be did 
not to prove the consideration otherwise than 
by the note which was madmissible in evidence. 
The admission conUined m the defendant’s written 
•Utement did not amount to an admission of the 
eUim as for money lent The case was one in which 


rity, may always, as a rule, sue for the origmsl 
coDsideratioo, provided that be had not endorstd, 
or lost, or parted with the bill or note, nnder neb 


tracts bv a promissory note to repay it with Interest 
at six moD&' date, here there is no cause of 
action for money lent or otherwise than upon the 
note Itself, because the deposit U made upon the 
terms contained in the note, and no other. Zn 
such a case tbe note is the only contract between 
tbe parties, and if for want of a proper stamp or 
some other reason the note is not admissible in 
evidence, the creator must lose his money. 
Arbas v. Bzixb Eeah 

I, L. K. 7 Calc. 258 : 8 C. L. B. 633 

26 . Evxdenet Act. 

a. 91 Accounla slated — Bond given for balance — 


KOAB V. OlTAWnBAWATl 1. L. E. 4 AI2. BifO 

27. Unstamped 

balance cf aeeovnt — Stamp Act (/ of 1879), *-^34^ 
AelROwledyment or admission of liohiltty — Ltmila- 

. i . , .n Fin. v ^ct-nowIedlF. 


knowledgmcnt of an existing liabibty n^resp^t 
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EVIDENCE— CIVIL CASES-<on/-?. 

13. SECONDARY EVIDEKCE—tonti. 

* (ft) DS8TA«PED OB USBEOIStEBED DOCUSttSTS 

— eoiUd^ 

(Contra) MnJi v. Liirair Mak^j: 

LL.E,21Bom.201 

28. • Insuffeientty 

Atamped document — Suit on holhcKxtta — Itxght cf 
«ui< «/ ■" < ! f * 

menu ' ■ ■ ' - i 

In a an i ‘ ■ 

on a hathchitta bearing a stamp of one sona, 
the defendant admitted the loan, but pleaded pay* 
tnent. The Judge coming to the conclusion tbat 
the document sued upon aas promissory note, and 
should have been stamped with a two.anna stamp, 
refused to admit it in eridencc. He also came to 
the conclusion that the plaintiff had no cause of 
action independently of the document, and die* 
Trussed the suit. Held, that the plaintiff bad a 
cause of action independently of the document. 
Held, also, that an implied contract to repay 
money lent always arises from the fact that the 
money is lent, even though no express promise, 
cither written or xerbal, \a made to repay it. 
Therefore, in a case where the defendant admits 
the loan, and has not repaid it, the plamtiS may 
maintam an action against him for breach of lua 
impUed promise or contract, entirely independent 
of anysesurity ntuchmay have b«n gixen for 
the adeance. Albar t. Sheik Ehan, I. L. R. 7 Calc. 
S58, explained. Oolap CAand Mcrtearee v. iloho. 
ioom Kooaree, 1. L, R.3 Calc. 314, followed. Pra. 
UATBA Nath Sasdal c. Dwabsa Natii Det 

Z L. R. 23 Calc. 861 

29. IIund% ineuffi. 

cientfy eiampei — Proof of original coneideralion by 
parol emdenee. V R drew a bnndi m favour of 
21 K upon M di Co,, wbo, upon presentation, paid 
part of the amount due and referred the payee to the 
drawer for the balance M K sued F iJ to recover 
the balance. V R pleaded that the hundi was mad* 
missible in evidence, not being properly stamped. 


EVIDENCE-.— CIVIL CASES^coTifd. 

13. OECONDARY EVIDENCE—conti. 

(J) UWSTASITED OB UkREOISTERSD DoCDUHtTS 
— eonid. 

mis3tonofliahititi/ly defendant. In a suit brought 
iipon two hnndis, which were inadmissible in 


31, Evidence Act, 

$. 91 — Bi71 of exchange iiwu/ficien/fy elampi'd, of- 
misaibittty of — Amendment of plaint — Stamp Art, 
JS69, ts 20, 2S—Evidenee indepeiul^nl of the hill. 
Where a bill of exchange for the sum of Bl.OOO, 
drawn, accepted, and endorsed, is insufTicientlv 
stamped, it is not receivable m evidence in a snit on 
the nolc.oven on payment of a penalty. Where 
auch a suit |8 brought by the endorsee against his 
immei^ate endorser, the Court may not, if the apph. 
cation be not made in proper time, allow the plaint 
to bo amended BOBsto recover on eerouot for money 
paidtothe defendants, even though the plaintill 

— j .. i... , f f?8. 5, 8, 10, 

' ’ • ct, XViU of 

' . • vri V. JJoho- 

. ' . ‘ : ■ 0 . L. R. 412 

• • 

Peiet Momnr Sqaiv . . 2 O. L. S. 409 

Set Aurcb CjnmnsR Roy CnowntiTVY u. 11 a. 
pdon Cao.MPER GnosR . . . 2IW. E.1 

32. ■ Bunii inad- 

musiWe tn ewdence for icant of etamp — Independent 
cdmiMion of loan — Suit on the ori^innf eoneideralion 
. — Admission by pleader erroneous in laie—Iiindiny 
effect — Dishonour — Hotice. Where there is an 


L L. B. 6 hlftd. 168 
80. •“ — ' Suit on «n. 

stamped Aundi— Siomp Act {I of 1879), s. 34~~Ad. 


33. Stamp Act (I 

of 1879), s 3S — No secondary evidence admissible the 
reecinoy tcAicA vill 6e to git'e some effect to an un- 
stamped document. In a suit by plaintiffs to redeem 
lauds alleged to have been mortgaged under an 
instrument in 1841, the document was not produced 
and therefore secondary evidence was not receivable 
to prove the contents of the document. The 
plaintiff sought to rely on the oral evidence aa to 
executran of the document and the passmg of pos- 
session under the deed as showing tbat the defend. 
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EVlDENCH-ClVIIi CASES— eon/A 

13. SECONDARY EVIDENCE— «on«. 


EVIDENCE— Civil. OASSS-tonid. 

13. SECONDARY EVIDENCE— confer. 


(5) UsST.liD’XB 08 Useegjstebed Doctmests 
— eontd. 

Hit by such posses-^ion acquired only a mortgagee’s 


trary to the provisions of s. 35 of the Indian Stamp 
AcC An admission of the mortgage by the defend- 
ant’s ancestor also held not receivable on the 
same grounds. Chenbasapa v. Lalthmaitart Ram- 
chandra, I. h. R. IS Bom. 369, referred to. Toaii 
Beebi V. TrecuALaiAPra Fn.i-ii {1907) 

1. 1* E. 30 Mad. 388 


SI. Unregistered doctunent — 

Sodi fflciBama — Dted of rehn^aishmtnt to land- 
lord. The document called a sodi raxlnama (where- 
by a party relinquishes his right of occupancy of 
land m his possea»ion to his landlord, and requests 
the Utter to register the land in, the name of another 
party to whom it has been aold] {a not a document of 
the Inod mentioned in a. 91 of the Evidence Act, and 
therefore does not exclode the Courts from basing 
their findings upon other evidence, should any such 
exist. Vebeatesa r. SE^ccD4 

I.D.B.2Mad.U7 
85. — ■ , , UnrtfisUrtd bond 

— .Cunfrurt Act, i. $J^Bt/polhtealfon-bond jitvn 
for atnount of account claUd—Suit on ac- 
count ttaUd. The pUintiS sued (i) for registra- 
tion of a hypothecation.bond executed by the 
defeadant ; (^i) in the altemaiive for recovery 
of the amount of the bond upon an account stated. 
The defendant denied execution of the bond, and 
that she bad had any dealings or stated any account 
with the plamtii!. The Courts below disallowed the 
first claim as barred by lunitation and disallowed 


its being unregistered, and the registration having 
been refused ouing to the denial of execotion bv the 
defendant, the claim on the account stated failed. 
litld, that this decision was wrong, and that the 
plaintiff was entitled to sue upon the account stated. 
.SiViar Kuar v. CAandraicati, I. L R. 4 All. 303, 
distinguished. TVh“re two parties enter into a 
contract of which registration is necessary, it is 
resentia] that each should do for tbe other all 
that IS requisite towards soch registration. KaIM- 
rn-Dis r. Rajjo . . I. L. E. 11 All. 13 

2®; ~ — Esiitnee Ael, 

*' *'* — of jiartition. A deed of partition 

was ‘fv* ^ I. .• "»•/»" 

the^ ■■ ■' . 


non ' ' • 

three houH..s. hscl be 
divide those bouv-i 


vij c(Tect«l, and it purported to 
among the brothers. In a suit 


( b ) Dxstasiped OB Uxeecistebeo DocoirzSTS- 
■ — conld. 

bn^ht by C’a widow for the recovery of the house- 
which fell to fTa share ; — Utld, that, although the 
deed did not exclude secondary evidence of the parti- 
tion of the family property previously divided, yet it 
affected to dispose of tbe three houses by way of 
partition made on the day of its execution, and 
therefore secondary evidence of its contents was in- 
admissible under s. 91 of the Evidence Act. 
Kachubhai bis GuLABcnAifD f. Kbishsabai 

I. Xi. B. 2 Bom. 635 

37. Evidence Act{I 

of 1S72), t. 91— Terms of tenancy proved orally, 
allAougli confeii'neii in a document — Landlord and 
tenant — Lease, terms of. The plaintiffs alle^ that 
in 1S6C the defendant's father had let land to their 
predecessor in title in perpetuity on fazendari tenure 
for building purposes, subject to a certain rent. 
They complained that the defendant sought to eject 
them and they prajed for a declaration that they' 
were entitled to the land in perpetuity, subject only 
to payment of the yearly rent. In the event of 
its bemg held that they were not perpetual tenants, 
they prayed that the defendant might be ordered to 

f >ay them R7,000, the value of tbe bnildings on the 
and. Tbe plaintiffs made out a pfimd facie case 
without showing or its being shomi, that there was 
any agreement or lease. Before the case had con* 
eluded, however, a document was produced which 
was aaid to be a counterpart of the agreeneot of 
letting made in ISCC. It was not registered, and 


a decree, even though it afterwards appeared that a 
written contract had been made. If the defendant 
intended to rely upon a written contract, it was for 
him to produco it 3s part of his evidence. In the 
present case, as the document was not referred to in 
the plaint, written statement, or issues, and was not 
before the Court, the evidence should be looked at 
to ascertain the terms of the tenancy by which the 
plaintiffs and their predecessors in title held the 
property. Yeshwadabai r. RcMcnaxuBA TcKi.- 
EAJi . . . . I.I,.B-18Boin.e8 

38, Proof of lease 

not necessary to prove tenancy. Even if he hM a 
lease, a tenant can prove liis tenancy richt without 
proving hia lease, though it is unregistcrcil. Lala 
ScRABu Narais Lai. v. Catheeixe SorntA 

I C. W. N. 24B 

89. — Endorsement on 

Dud of sale. The plaintiff executed a deed of sale 
of a moiety, and a fca«e of the other moictr, 
tain lawl to U. B mstituteil a mit under Act AlV 
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13. &ECONDAUY EVIDENCE— eon/A 

(6\ USSTlMPED OB U>'BE01STERED DoCimESTS 
— (cntd. 

.riO'-n -L .t. or...! n4k..n tko 


tran’^action vne inchoatf, and not final, bo bb (o 
require a re-convcA ance. Gnusit CBa>diia Roy 
Cnownny f AMI^A KnAtnx 3 B. L- B. Ap. 126 

40. Inslalmtit-bond 

—Vnregtsltrtd potlah and kahulioi — Set-off. Plaint- 
iff eued m a Small Cause Court on an inataloicnt* 
bond for R81. Tbc bond had been exceuteil for 
nuzur or ealann contemporaneously «ilh the exe- 
cution of a pottah and tabutiat bv nhich the de- 
fendants agreed to pay the pIaintiff^33.5A year for 
twoj’ears, as rent for certain land. The pottah 


against the amount claimed under the bond on tho 
footing of a contract contained in the (lottah and 
Labuliat. The Judge refused to reccire them in 
ertdence, or to reccire oral evidence of their con- 
tents, and gave a decree m farour of the plaintiff. 


41. — Evtdenee Act, 

t SS^^origage — .Suit /or tjtclmtnt Where a 
mortg8ge-dee<l had not been registered in accordance 
mth s. 13 of Act XVI of 18G4 i—Ueld, in a suit for 
ejectment where the mortgage-deed was set up by 
the defendant, w ho claimed poascssioo under it, that 
secondary evidence of it could not be gircn under 
6. C5, Evidence Act. DnxTHi VaRssa Attaxcab 
f. -Kn isnvASASii Atyanoab 

I. Ii. B. 0 Mad. 117 

42. Doeunent sn- 

odmitsibh from iwinl of rtgtslnUon — Admusitm 
as to contents. A written contract can only bo 
proved by the production of the writing itself ; and 
if the document is toadmisstble from want of regts- 
tratioD, no secondary evidence of the contract can 
bo received. A party’s admission as to the coo- 
tentsof adocumentnotmadem the pleadings, but 


OF CASES. 


EVIDENCE— CIVIL CASES— contJ. 

13. SECONDARY EVIDENCE— contd. 

(&) Ukstauped OB Uxbeoistebed Docosiekts 
—concld. 

inadcposition. is secondary evidence, and cannot 
supply the place of tho document itself. IcBanut 
VALID LaDLI MiYA t'. PaHVATA VALAD IfAIlI 

8 Bom. A. C. 163 
43. — ^ Dtslrurfton of 


and prayed leave to put in evidence a registered 
copy thereof, which the Court allowed, and at tho 
same time ordercil the fragments of tho original to 
be produced. .\t the trial the plaintiff produced 
the fragments, and under s. 11, Sfadras Regulation 
XVII of 1602, put in as evidence a registered copy 
of the bond Ife called no witnesses to prove that 
the fragments prexineed formed part of the original 
boml The Court admitted the recUtered copy as 
evKlencc and found for the plaintiff. ITio Judicial 
Committee on appeal reversed this finding on the 
ground that the registered copy, in the absence of 
aatisfactory evidence of the 'destruotion of the 
original bond, was improperly admitted as secon- 
dary evidence. Abbas Au Kiun t. Yadeeji 
Ramt Reddy ... 3 Moo. I. A. 166 

44. —————— Proof of rtanon 

for tU non-rtgttiTohan. It is not enough for a 
party desirous ol adducing secondary evidence 
of the contents of a document which ought to have 
been registered to show that he cannot produce it 
because it » not registered ; he must show* that its 
non-registration was not duo to any fault or want 
of diligence on his part, or he must show that the 
party against whom ho desires to use it was 
guilty of such fraud m (ho matter of non-registration 
that he cannot be allow cd to object on that ground 
to (he {noduction of the secondary evidence. 
Kosieezoodoeek Haldar V. RrjCB Ar.i Silara 
9 W. B. 628 

46. ~ “ — — — Pocument nor 

produced because unregistered Ihe fact that a 
pottah on which a plaintiff's title la based has not 


(c) Lost or Destroyed DocnaiEXTs. 

46. Lost deed-.Attest{ng wt- 

nesses. ^Vhere a Court is satisfied that a deed was 
executed, and has been lost or destroyed, it should 
receive aecondary evidence of the contents, docu- 
mentary or oral ; and it is not necessary that the 

6 P 
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EVIDENCE -CIVIL CASES-conJi 
13. SECONDARY EVlDENCE-<(mt4. 

(c) Lost oe Desteoyed Doctjmehts — eonid. 
witnesses called in to give oral testimony shoaM be 
attesting witnessea Loirooti/tn w, NosssBanif 
10 W. B. 24 

47. Evidence . Act 

{I of 1812), a. 65 — Necessity of accounting for non- 
production of original document — Diserelion of 


EVIDENCE-CIVIL CASES-centd. 

13. SECONDARY EVlDENCE-cwfi. . 
(c) Lost oe Desteoyed DoouMESia— eonti. 
ary evidence was not admissible. WoMESa 
CuirifDER Gnoap v. Skama Rukd^eiBai 

I. L. E. 7 Calc. 98 : 8 C. IfcB. 489 
■ Evidence Act (I 
of ** (®)« (?) — Copf/ of a copy 


rested on tnecase iiiatan uHitimit //hio imu w..^u 
given by the defendant’s deceased husband, but 
failed to show that there had been a sufficient search 
for, and to establish the loss of, the original docu. 
ment, so as to render secondary evidence of Ha 
contents admissible. HiEEtpRiA Deni r. RcK'infi 
DcBi , . . . I. L B. 19 Calc. 438 

• TL. B. 10 L A. 79 

48. • Lost record— —AddiiioBoI 

tvidenci, Where a party obtained a devrcc which 
Mas appealed from, and in transit from tbefirat to 
the second Court the record was irrecoverably 
lost, the High Court directed the lower Appellate 
Court to receive seooidiry endeacefrom both 

‘ up the entire 

evidence under 
Dcvac Stitaa 
7W.B.10 

49. Destroyed document— Cfffiw 

for zamlndari duef. A claim for zami idari dues 
m respect of the sale of garden trees ought not to 


Panday . . . . ^ . 1 Agra 

50, Loss or destruction of do- 

cument — Btiidenee Acl (f of 1872), a 65, el (e) 


mortgagor’s ancestor had granted to their own 


Jtappeared that toe ajiegeu 
crigmal mortgage-deed, and the decree of the 17th 
May 1813 were at one time m the defendants’ pos- 
session, but the defendants alleged that all three 
documents were destroyed by fire in 1872 The 
plamtiS Bought to support his ease bv patting in a 
copy 01 pKm paper purporting to have been 
transcribed from a certified copy of the decree of the 
. ,, .....N tr.ij .u.f HMt,Mietioa or loss 


could be and is not produced would, if produced, 
• f .. — ti- ■nnnnri whO withhold* 

he 

ed 


cd li with notice to produce, to.jdcred eccotdaiy 
evidence of its contents, B was not examined as a 
witness, anil no evidence was eiven of the loss or 
d'*struction of the bond. J/eM bv Povtifbx^ and 
Morris, JJ. (Privsep, J., dissentingl, that eecond- 


JVarendar Uahaaoor 
to. Rasi Pras id 


o./<V/», .... .. 
t Raohunsni)' 

I.ll. 
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EVIDENCE— OIVIIj OASES— tontl, 

13 SECONDARY EVIDENCE— 

(c) Lost ob Desteoted Doccjieitts — tonetd. 

62. Doss or destruction of do. 

cument — Eitdence Att, t. 65. In h c&w falling 
under cl. (/), e. 65 of tho Eridenco Act, and nho 
under cl. (a)or(c) of thcsaraesoction, any secondary 
eridenco is admissible. In the nuitUr of a eolliaton 
hitieeen the " Avi ’* and lAe “ BRE'imtOA" 

I.Ii.R.BCale. 668; 6C.L.IL 331 

63. Eiidenee Act 

(7 of 7572). «» 65. 91—Lm>lation Act (JF of 
7577), s. 19 — AcLnouledjment in tenlitig Limi* 
tation Act, a. 19, must bo read with Evidence Act, 
as. 65 and 91, and does not exclude secondary evi. 
donee in caseswhcresuch would be admissible under 
B. 65, as in cases of lost or destroyed documents 
CHiTHtr V ViRutayaK . I. D. R. IS Had. 491 

64. Destroyed mortgage.deel— 

Suit to reitein morUjaje-DatrMtionof tnoHi<tje-deed. 
In a suit to redeem a mortgage it was proved that 
the mortgagees and their assignee had fraudulently 
destroyed the deed by which the property was 


nent Abdtlli r. filotuMiuo . 1 Som. 177 

68, Loss of award— Cu-i7Pn)e«iBf« 

Code, 8. 525— Loss of award, procedure on When 
an award has been lost, a Court acting under a 525 
of the Code of Civil Procedure cannot take secondary 
evidence of its provisions and pass a decree accord* 
ingly. GoPl Rbddi v Manasavni Redoi 

. l.D,R,iaMad. 831 

66, “ ^uil on award 

—‘Civil Procedure Code, t 525 Secondary evi- 
dence of the contents of an award is adoussible on 
proof of Its being lost, Gori Reddt v. MeiisKSKDi 
Reddi , . . . 1, L, R. 15 Mad, 09 

67. Deed lost in Mutiny— Wo 

copy made Where a suit was brought on a mortgage 
d(^ aUeged to have been destroyed in tbe Mutiny : 
—Beld, that, if it were established that the original 


SuEosuBUie Ojua v Goolbss>ce Kooua 

■W R. 1804, 264 

(d) Nok-pboductiox pob OTHEn Causes 
68, — Dotbiiudi— Endcnce of ter- 

lifieale of tale. A lotbundi icannot be accepted as 
secondary eindenco in lieu of tho certificate of sale 
unless the absence of tho certificate is sufllciratly 
accounted for, and no better evidence than the 
lotbundi can be produced. Ustoorus r. Mobuw 
Lae • . . . . 21W.R.333 


EVIDENCE-CIVIL OASES— contd. 

1.3. SECONDARY EVIDENCE-conhf. 

(4) Nos.productio;t foe otiter Causes — eonfd. 

60. Document in party’s cus- 

tody, but not produced— /iTamamoft — Proof 
of document. The proprietary right in a talukh was 


they might be in pos>ession. In the suit in which 
that judgment was given, the ikrarnama not having 
been produced, tbe Court of first instance would not 
admit secondarv evidence of its contents. On 
appeal inspection of the document having been 
offerc<l to, and declined by, the Appellate Court, 
secoodary evidence was admitted. On this appeal, 
the error was pointed out of allowing the plaint, 
iff to give secondary evidence of tho contents of 
a document, the original of which was in his 
cust^y, without the Court’s looking at tbe docu. 
meat Hqia Lal e Gajizsu Pebsdad 

I, L. R. 4 All. 400 : 11 0. L. R. 109 
L. R. 9 L A. 64 

60. Failure to produce— Tfrtu- 

namn— Evidence Act,* 65, Where a person’s claim 
to some property rested on a biba which had been 
executed in her favour by the brother of tho par- 
ties who contested her claim to that property ; and 
the bibit bad not been made over to her becausn it 
related to various properties of which tho property 



IL Notice tsjvsr&nsfzr. 

plied with — Evidence Aei,z.-f’L TVv-^ 
ant out of the juriidictian 
mooed to produce a letter A.-ui il 
the summons, but appear^ by 
moment at the hearing c£ . _ 

notice on the pleader to 
have been nugatory, twcisi 
contents of the letter w u 
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EVIDENCE— CIVIL CASES— confi. 

13. SECONDARY EVIDENCE— eowJJ. 

( i ) Non-pkodtjction for otuzb Causes — contd . 
proviso C, of the Evidence Act. Mmus ViOiR 
Afostouc of Mat.ar ar . I. L. H. 2 Mad. 296 

62. Hefusal to produce — E ot- 

dence talen on commission — Documeniary eeidenee, 
objection to admisstbilily of — Evidence talen hy 
tommissioncT beyond jurisdiction — A^otice to •pro- 
duce original docurruent — ZTn'dence Act (/ of J&T2), 
s. 63, snb-ss. 3, 65, 66. If, n-hen evidence 13 taken 
before commissionerB, a document is tcnderwl and 


document when it is first tendered, but the party 
objecting is at liberty to take anj’ fresh objection 
whenever the party producing the document ten- 
ders it in evidence, where a commission to take 
evidence is issued to any pinco beyond the jurisdic- 
tion of the Court issuing the commission, it is not 
necessary, in order to admit secondary evidence of 
the contents of a document, that the party tender- 
ing It ahould have given notice to produce the 
original, nor is it necess,try for him to prove a 
refusal to produce the original Raeu v Oav 
Eim Swzs . . L L B. 9 Calc. 939 

63. Power-of-attorney to ro- 

glster referring to power to executo— Admie- 
eion of criginal deed A powei-of.attorney autho- 
rizing the registration of a deed of mortgage, and 
recognizing a previous pouer to execute the deed 
of mortgage, n admissible as original evidence by 
way of admission of the previous deed. Uos- 
gElXER JaK V lIUKHDOOlirN . 2 W. B, 44 

64. Counterpart of lease — 

^'on-prodiietion of originnl lease, ilelt^ ^that the 


65. Production of kabullat— 

Abtence of poUah A let Ivnds to B, who sublet to 
C, a raij at. C sued for possession of part, alter an 


given by him to B, and the grant from A to B, 
or sufficiently account for their absence , and that, 
«• ho did not do either, the kabuliat (which wee 
merely seconcUry evidence of C’s pottab) was in- 
admissible, eicn though it was produced from the 
potseB»ion of tho landlord A. Stnuo Nabaut 
Chose 1 UuKri Narjus Moelo 1C.L.R. 647 

60 - ~ Non-production of nc. 

count books— ZJrny yj of 2793. In a eoit 

for a Buni alleged to be <lu6 on the balance of 
partnership aecouot*, tho Sudder Court ought. 


EVIDENCE-CIVIL CASES-conld 

13. SECONDARY EViDENOE-conId. 

(d) Nox-peoduction fob other Causes— coneW- 

undw 8. 16, Regulation VT of 1 793, to have used the- 
evidence to bo supplied by the original account 
books, or to have ascertained that the sum mentioned 
as the balance due, subject to the objections, was a 
b^nce due without objection. Seftul Buhoo v- 
Hcbsisheh Doss . . 6 H. P. C. 76 

67. 'Written contract, effect of 

failing to prove when alleged— Mahomedan 
Law — Doitcr. Asuit wnsbroughtby a Mahomedan 
wife for dower alleged to be due to her under a 
kabmnamah executed by her husband at the time of 
the marriage. She alleged the amount of doner to 
be Rl0,0no, of which BS.OOO was prompt and RS.OOO 
deferred, and she claimed to be entitled to the whole 
on the ground that she bad lawfully divorced her 


AsiiuuB f Masija Kharum obos Bakxa Kharom 
I. L. B. 14 Calc. 420 


(«) Copies op DocuJtENTS avd Copies op Copies. 
68. Copies of documents — Cause 


Irnlfs or as part 
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EVIDENCE— CIVUi OA8ES-<o»tf<I. 

13. SECONDARY EVIDENCE— 

(e) Copies of Docume?>'T3 asd Copies or Copies 
— ecntd. 

Utter case. Dealing with the jirescnt document, 
their Lord«hii)s were not prepareil to say that tho 
Hi?h Court had iiit«earric<l in concluding it to bo 
pcnnme, but the Hish Court did not rest upon 


lue «.omL. uAiiudi-AL uov r. iinnuo.N, .muaui' &• 
Co. . . 17 W.E, 285: 14 Moo. I. A. 453 

69. - Ptnnt»»im U 

fih original. Documents tenderetl as OHlcneeare 
properly rejected on the ground that they are copies 
inadmissible under the liSu of Evidence, and it is 
entirely a matter of discretion of the Court in rejcct- 
inc a copy to allow the party to file the original. 
HuBEEBcn Mojooudab f CiiOR.'i Mijiiee 

22 W. R. 355 

70. Accounling for 

abstnet of anginal A copy of a document should 
not be receia cd in evidence until all legal means have 
been exhausted for procuring the original. Where 
a document is alleged to be in the possession or 
power of a certain party, such party’s denial in 
pleading that lie has over had the document is not 
aufficU-nt to justify the omission of the processes (he 
Uw provides for his testimony, and of bis being 
colled on to produce the original If a Judge it 
satisfied of a plaintiQ’s inability to produce an 
original pottahon which he relies, he ought to allow 
secondary evidence to be given of the contents of the 
document; but he shoufd be satisfied, on reason* 
able grounds, that the evidence gives a true version 
of its contents, and he should require euflicient 
evidence of the execution of the pottah SnooR* 
BAM SooscL V Ram Lael Sookol . 9 W. R, 248 

71. — — Accounting for 

absence of original. A copy of a document cannot 
be admitted as evidence, unless the absence of the 
onginol is properly accounted for ; the mere fact of 
the latter being in another Court is not a sufficient 
reason Gourmosee t IIubee Kiskore Rov 

10 W. R. 338 

RaREAL D\SS BuxPOPSDIlYt 1 I>DimMO>EE 

Dabee 1 C. L. R. 155 

72. Alleeled copy 

lehere ori^i'ncf is filed i» another case. An attested 


POORSO ClICXDER BUCTTACUARJEE 

19 W.R.85 

73. ■ Copy of deed — 

A(fmi‘«*i6t7»f(/ in enicnee— Explaining absence of 
original. Copy of a deed refus^ in evidence as (he 
absence of the original was not sufficiently account, 
ed for. Asusda Moyee Dassee r Racsexxie 
Vr. R, 1864, 5 


EVIDENCE-CIVIL CASES-confd. 

13. SECONDARY EVlDENCE-confi. 

(e) CoriFs OF Docojibnts and Conra op Copies 

C5»/d. 

Watson & Co. v. Shaji Liel Pandae 

10 Vr. R. 73 

IsnANCiiDXDEnCnowDnKY t'. Biiyrob Siiuxder 
CiiowDiiRY 6 W. R, 21 

74.- Explaining ah’ 

senee of original. A plaintiff filing copies of docu* 
ments is bound to explain why the originals have 
not liccn filed. Rwt JoY StJiuiA t*. Runkiseen 
S iNon. Boroda Dedia v. Rasi Kishen Sinoii. 
PrOMODA DeBIA f. pRANEIsnEN SlNOn 

S W. R. 80 

76. Admission of 

existence of original. A copy of a disputed deed 
cannot bo taken as evidence without proof that the 
original is out of the power of the party producing 
the copy. The admission of the existence of the 
original is not tantamount to an admission of the 
eorroctness of the copy. Kurem i. RurruN 
BntJcocT .... W.R. 1884, 188 

76. Proof of COT’ 


21 W. R, 257 

Lorrimoni Dossee f. Kobpna Kant Moitbo 
3C.I1.R. 600 

77. ■ ■ Proof of ext- 

cu'ion of do:umenl vJiere copy is proiured. In order 
to prove legally the execution of a document, of 
which a copy only is on the record, it is not enough 
for the witness to depose that ho executed a doou* 
ment of (hat nature ; tho purport of the copy must 
be read to liim, and he must bo asked whether the 
original of the same was what ho executed. Ka'I- 
OOLA Keanom v Moeamzd Esa Kean 

13 W. B. 429 

78. Absence of o6- 


70. Eiidenee Act, 

1873, * 63 — Comparison of copy tcifft original. 
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EVrOEN’CE-CrVH, CASES-^ontf. 

J3 S£CONT)AnY EVIDENCE— con«. 

{«) Copies op DoarjiESTS aj.t) Coma op Copies 
— eonid. 

daiy evidence of the contents of the original decree. 
Ram Piusab t. RACBrxA>DAV Prasad 

I.L.E,7A11.738 

80. Cirttfiti copy 

— Evidence Act, s. 65. cl. (/j — Seeondory trtdenee of 
destroyed record — Certified copy not et.»enttaL The 
rule laid do«n in e. G3 of the Evidence Act that a 


A. Jx Ai. u Mau. bi> 


8L • Mortgaye rfe- t 

erfe lost — Endenee of foreclosure — Endcnce Act. ' 
».6X In ISiO ^mortgaged a certain bouse to tiro i 
brothers, JR and C. The roortffage.deed vontsined a I 
gahan.labao clause, or clause or conditional sale. It ( 
appeared that in 1832 the mortgaged bouse r*as$cd I 
into the posseMioa of i? and C.'and it was alleged 
that in that year the mortg*-e had been foreclosed I 


18S1 T brought this suit to redeem the propeity. 
The ferccIostire.decree of 1652 was not forthcoming, 
and the detendaots alleged that it has been burora 
along with other judicial records at the hurmog of 
the Badhnr Palace at Poona m 1879. The on'v 
evidence that such a decree had been nas.«ed was a re. 
ference to a copj of the decree contained in a judg. 
mcatpassed m another sait.and a statement hy C 
(who was dead in 18S1) that the mortgace bad been 
foreclosed. The lower Conrta held that the refer- 
ence in the above-inentioncd jodjnncnt to the copy 
of the fotvcinsure decree was aulheient evidence of 
the original decree under a. C3 o* the Endene* Act 
(I of 1 8721. On appeal ; — Held, by the High Court, 
that there was no legs] endenee that the mortgage 
had been foreclosed- A wnttea statement of the 
contents of a copy of a document, the ongmal of 
which the person making the statement hasnot rcen, 
cannot be accepted as an equivalent of that whith 
8. r,3 of the Evidence Act renders admis.«jble, 
namely, an oral account of the contents of a docu* 
men t given bj some person who has bimseJf seen it. 
C ' s statement coold not be made use of to estabbsh 
the foreclosure. Kajatai.al r PraKASAi 

I. Ia B. 7 Bom. 138 


8S. • Copy of docB- 

menl alieytd to be lost A copv of a document, pnr- 
l>orting to bt the copy of an original kobala all^l 
‘f. ri-cistered bv a Uzee, is not admis- 

“b'nci uithin the provisions of Regulatioa 
I7T1. k 17 It might ^xrssibTy be 
recfivabie as eiul.TK-e if the aecuraev of tbe fiikt 
copy, and Ibe esecut.o. »nd loss of the origma^ 


I 


EVIDENCE— ervn, CASES— cofif/. 

13. SECONDARY EVrDE.VCE— eenfi. 

(e) Copies of DcxicuEifTs axd Copies op Copies 
— cemtd. 

were proved. SREEjitTyr KowaB r. Aebar 

3Icr>T>ci. 8 YV. E. 433 

85. Copy of tazet’ei 

register — Proof of los*. A copy of a taree’s register 
is not receivable m evtdenie. The register itself 
sbonld be jirodoced or proof given of its loss and the 
entry should be venfied- Jatpeee KHAyrst r. 
Imoad Hosseix - . 2 N. W, 314 

84. - Copy of tram- 

tuUon of 'Magistrate's order in English — Eridence 
of admission. A copy of translation of what a 
Magu'.trate is suppos^ to have said English in 
* proceeding under Act IV of ISSO isno evidence cf 
an admission. Rasmee T-att. r. Axdeesox 

7'W.B.14L 

85. Copy of I'ncome- 

tax rrfurns. Copies of income-tax retntns shoold 
jiot be admitted ss evidence without proof that the 

f ersoDSs ho made them are dead. laiEA Goosoo 
ABATE Srscnr Bpomo Deo-tibais 

W. R. 1864, Act X, 105 


88. Copy of puUie 

doeument — Practice of roinx Courts in India. 



evidence, subject to further enquiry if it were dis- 
imted NAJUcc.vTTLccBiitSAVAMAa r. VeX'Uma 
Kaidoo . . . . 1W.B.P.C.S0 

9 Moo. E A. 60 

87. — " '■ Propfr cKU'orfjr 

.-Certified ropu. .\copy of a document coming out 
of a public office, and certified by the officer la 
charge of that department to be a true copv. is 
admissible ui evidence. I'xjDr. Rajaba R-aji 
VEXBATA rEBiniAL RaEEE r. rEMJIASAAlY VEXEA- 
tadet Naidoo 

4 W. B. P. C. 121 : 7 Moo. E A. 128 

See Devaji Gotaji r. GoDABit.Ai Gopwlai 

11 W. R. P. C. 35- 

88 . — — Copycf record- 

hreper't rrjort. A copy of a record-keeper’s report 
IS not evidence, nor is a copy of a Magistrate’s prt>- 
ceedinpin a suit regarding other property covered by 
the deed m tbspute DwaukaSath Boss r. 
DEeCnCEXMOOKETJEE . . 1 YV. E. SS8 

88 . — - Cojy cf ?•■«*- 

gaenaiof rrjMfiT— Noji-/<rijrf«f/»on of onginoL An 
examined copv cf a qumquennisl regiatcr is ci idcoee 
without the production of the onguiaL 
WosEE Dabce r. Br«iioKiTn Dm . 7 Yv. B. 14 
90, CciV /rt’* 

ogice of Rryxstrar of Deeds. The circuasf«W 
that a copy of a document has been ebtaiaed from 
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EVIDENCE— CIVUj CASES— 

13. SECONDARY EVlDENCE-conJJ.. 

(<) Coptis OP Documests akd Copies op Copies 
— cen/rf. 

the oJGce of » RegUtr&r of De«Js docs not mstelh&t 
registered document evidence, or render itopemthe 
ngdinst the persons who eppcM to bo tCected by its 
terms. Fmz Au t. Omedee SI^'Q^ 

21 W. B. 266 

0L Copy ofdteree 

— Decree, dMfr«e/ion o/. After an appeal was filed, 
the derreo 7r,>j »i . • <* 


Marsh. 213 s 1 Hay 634 
92. ■ I)etlnietion of 

doeufflent. Where a wajih-uburE was destroyed lo 
the Untmy, and the plnintiif tendered m evidence a 
book obtained from (the tahsil ofBee, which pnt- 


......u uuu tuo «,uurt ueiow 

was satisfied that there was DO reason to doubt its 
beugagenuine copy^— i/e/d, that such copy nas 
evidence, not of a contemplated wajib-ubur/, but of 
one which bad been executed and compietc^l 
Dabes Dtrt V £2 .'ut Au . . 2 N. w. S8S 

93. ' — ■ Xouf doeumenl 

— Ccrtt/i<d copy. Secondary evidence of the con* 
tenta of a document a admissible where the Court 
13 aatisfie<! that the document has been lost, and in 
aueh a case it is open to the Court to receive oral 
evidence of the trap«seim« -j-* - 

neceaeai 
copy. ■ 

cestifiec ^ 

evidence, i.e, to be given in'evidencc in iho first 


34. Dtidence Art, 

M. 16, lli~C<mpany~Windiny up—ConfrihM. 
tones— 5h»jrr^oW«ra—A’obc« of aUoftntnt — Stcond- 
ary erirfenre of notice— Preee.eopy UHtr — Evtdtnco 
of original ItlUr hrttiny been j/roperiy oddretttd and 
posted. Upon the settlement of the list of con- 
tributories to the assets of a company m course of 
liquidation under the Indian Companies Act, one of 
the persons named in the list domed that he bad 
agreed to become a member of the company or 
was liable as a contributory. The District cinirt ad* 
rovtted as CTidi'Tip* 


EVIDENCE— CIVIL CASES— conW. 

13. SECONDARY EYlDENCE-confi. 

(e) Coma or Docusiests asd Copies op Copita 

~eo7itd, 

of the original letter or ol the address which it 
Loro; but the press copy was contained in the 


i,aSi CilakKABATI f. UFPIClal. 

LiQuroaTon or the Cotros flixyiKo Compahy 
I. L. K. 0 AIL 366 
66. — — — Efidenca Art 

(/ of JST-), St. 6S, C6 — Admission of seeondary 
tt-idtnee. On an appc&I to the Judicial Committee 
from a decree given on first appeal by an Appellate 
Court, and mamtaining a fiodmg of fact by the 
Ongisal Court, the only question was whether the 
evwence offered constituted secondary' evidence of 
the matter m dispute, which was the making of a 
document The question wa< decided in the affir* 
matire by tbeir I^rdshi^ Because the evidence 

(.Op«iatiniTr>f a erimr fl -- j- -r ’ < 


. s,.,. , .j.qiilU uj kill. Juuge IIUU 
presided ui the Court, who alone was authorized to 
compare and accejit such copy, there were grounds 
for considering it genuine. Luchsiav SivflR t'. 
Piiva . . . . I. L. B. 16 C&lc. 763 

L. B. 16 I. A. 125 

86. - Secondary ett. 


dissented from Kisiioni Lu. Goswasii o Rakrii. 
Das5 Ba>'eiuee (loot) . I. L. B. 81 Calc. 155 

87 Copy of copy of document 

—Proof of txecvlton of original. An authenti. 
cated copy of an authenticated copy of a deed is 
admissible as secondary evidence ; but proof oi the 
execution of the deed itself most be given before the 
copy can bo admitted. TATCBcmnsSA BtBi 
V. Kuwas Sbxu Kishobe Ror 

7 B. Ii. B. 621 : 16 TV. E. 228 
86. . - . . . , previous faituTe 

to produce original. An original document upon 
which the jilaintiff based his suit was proved to 
be in the possession of the defendant. In a previous 
suit the defendant’s mother ha<l filed the document, 
and on removing it had, according to the rules of 



( 3S50 } 


( 3849 ) - DIGEST OF CASES. 


KVTDEITCE-CIVIL CASES— conc«. 

13. SECONDARY EVIDENCE— cjarfi. 

(e) Copies of Documents akd Copies op Comes 
— condd- 

practice, placed a copy there instead. The defend. 


09. Puhlit (foeu* 

mertt — L • ■ ; ' 

ment mi • 
from a 

have he • 

>Vabds V. Btowibec Liu. Thakoor 

16 "W, B. 102 

100. Absence of 


EVIDENCE— CRIMINAL CASES-cjn'd. 


Col. 

11. lUEOAL GEATlnCATIOW . . 3873 

12. JuDosiENT IN Civil Suit . . 3873 

13. Luttebs ..... 3874 

14. Medical Evidence . . . 3874 

Ifi.' Nahve Seam 3875 

16 Notes op Ikquirv . . . 3875 

17. Police Evidence, Diaries, Papers, 

AND Reports .... 3875 

18. Previous Convictions . . . 3877 

19. Peoceedincs of Crdiinal Courts. 3878 

20. Statesients to Police Opficees . 3879 

21. Stolen Pbopebtu . . . 3886 

22. Text Books 3887 

23. Thumb Impressions • . . 3887 


6 Bom. A. C. 40 
101. ■ . Sanad A copy 

of a copy of a eaoad is not admissible la evidence. 
Kbslanurd Sisoh V. Nussesb SiNon 

e W, B. 80 


14. PRESUMPTIO.N OF DE.4TfL 

PrMumptton of d<alh 

—Onus of proof— Evidence Act (/ of 7372), 
< lOS B 108 of the Evidence Act raises no pro- 
eumptioo'as to the ttmo of a person's death- it is 
Incnmbeat on hiffl, who alleges that a person died 
at some Antecedent date, to prove that fact by 
evidence. Per Oeidt, J. The qaestion, for which 
provision is made in a 108 of the Evidence Act. is 
the question, svhether a man Is alive or dead when 
the question of death is raised, and not whether he 
was alive or dead at some antecedent date Pani 
Bdushan Banerji V. SuBJXA Kasto Roy Chow- 
DUBY (1907) . . . i L, B. S-l Calc. 25 

EVIDENCE-CRIMINAL OASES. 

CoL 


See Accomplice 
See Approvers. 

See Chabob to Jobt— Misdibechon. 

L L. B. 20 Calc. 783 

Sit CoMmssiON— C biminal Cases. 

I. L. R 10 Oftlo. 113 


See Confession. 

Criminal PROCEDtfBE Code, s 147. 

I. L. B. 30 Calc. 016 


See EnPBNCE— C ivil Cases— Accounts 
AND Accoort Boobs 

23 W. E. Or. 27 
I. L. E. 1 Bom. eiO 
1 L. B. 10 Calc. 1024 


See Possession, order of Criminal 
Court as to— Evidence, mode op 
TAEINC, ETC. 


See Pbicticb — Criminal Cases — Affi- 
davit . I, Xh B 10 Mad. 200 
See Security for Good BEiiAvnouR. 

5 C. W. N. 249 
I. L. R. 39 Calc. 770 


See Witness — Criminal Cases. 


1 Consideration of, and Mods of 


DEALINO WITH, EvIDENCB . 

. 3851 

2. Character .... 

. 3852 

3 CnEsncAL £xa)iineb 

. 3834 

4 DEPosmoNS . . . 

. 3855 

6 DviNa Declarations . 

. 3861 

0 Examination and Statements 

OF 

Accused .... 

. 3865 

7. Government Gazette . 

. 3S71 

8. IIandwritino 

. 3871 

0 Hearsay Evidence 

. 3872 

10. Husband and Wipe 

. 3872 


abaDDceof — 

See Easement , I. L. B. 30 Calc. 018 

consideration of, and mod© of 

dealing with evidence — 

i7ee Verdict op Jury — Power to in* 
TEitiBRE WITH Verdicts. „ 

I, Ii. E. 29 Calc. 128 


- examination of accused— 


Set Evidence— Criminal Cases— Pre- 
vious CoNVicnoNa 

I. Ia E. 28 Calc, eos 



( 3S51 ) 


DIGEST OF CASES. 


( 385’ ) 


ir^DENOE— CUrBITN’AL CASES— e<mtA 

hearsay evidence — 

See CjiiiiiNAL PBocEDcnR Coer. a. 43fi. 

6 C. W. N. 674 

mode of recording— 

See CaisirsAt. PaocEEDrsas. 

• 1. L. R. 19 Mad. 260 

See Possession, order or Criminal 
C otmr AS TO — E>TnENCE. MODE or 
TAEiNu . . 11 E. D. R, Ap. 5 

notes of— 

See Transfer of Criminal Case — Gene- 
ral Cases . 15 B. h. B. Ap 14 

I. L. B. 1 Calc. 264 

1 of general repute — 

See Skcurity for Goon BEHAViocnt 

, 11 C. "W. ir-780 

statements to police ofllcers— 

See Defaaiation I. Ii. B. 28 Calc. 764 


1. C0^'S1DERAT10:J OF. AND 5I0DE OP 
DEALING WITH, EVIDENCE 

1 . Evidence of robbery con* 

sidered in trial for murder— Tna/ for fo66ery 
and tnurder — Offences constUuliny ports of the 
same Iransaction^Verdicl of jury. Persons cor. 


on Its ap])earing that the tuo offences constituted 
parts oi the same transaction i—Ihld, that recent 
and unexplained possession of the stolen property 
which would be presumptne evidence against the 
prisoners on tho charge o! robbery nas eimilariy 
evidence against them on the charge of murder. 
Qoeen.Emfress t Sami I. Ii. B. 13 Mad. 426 

2. Bvidence showing commis- 

sion of another 'oflTenco by accused other 
than that for which they are being tried — 
Ettdenee, admtajibihhj of. In a cnminal trial 
evidence otherwise admissible is not rendered 
inadmissible by the fact that it discloses the coramiB* 
sioii of an ofTcnco other than that in rcsjiect of 
which tho trial is being held JUj v. Brtyy$, 2 Jf. 
<{• II. ISO, referred to. Qceen.Emfress r. Mclca 

I. Ii. B. 14 AIL 602 

3 . Duty of Judge in trial by 

jury — ArfmiMion of tnnlmissiHe ettdence. In 
cases tried by jurj’ it is the duty of the Judge 
to prevent the production of inadmissible evidence, 
whether it is or is not objected to by the parties. 
Evidence relating te proposals of compromise ought 

not. Ml Die exercise of a projier discretion, tt> ho 
allowed to go m as evidence of guilty knowledge 


EVIDENCE— CRIMINAL CASES— cenfj. 

1. CONSIDERATION OP. AND MODE OF 
DEALING WITH, EVIDENCE-coneW. 

against tho accused. Annas Pfada c. Queen- 
Empress . . . L L. B. 25 Oulc. 736 

2aW.N.484 

4. Statement by dying person — 

JUurder— Incomplete evidence— Ifeto trial — Further 
evidence — Admissibility of evidence— Dyiny person, 
Atofrmen/a o/, recorded and attested, tf admissible — 
Indian Etidenee Act (I of 1872). s. 32, cl [1) — ffr* 
freshing the memory— First information— Criminal 
Procedure Code {Act YofIS98),s 154, Casein which 
thelowerCourtpassoil sentence of death on theac- 
cused. but the High Court, on reference, ordered a 
new trial on the ground that tho evidence was 
incomplete and it was nceessary to take further 
evidence before judgment could properly be 
pronounced against the accused. Where, upon 
information rrceivcsl from the chauKidar of 
tho oflenco (and which information was duly 
recorded in the station diary), tho Sub-Inspector 
hadgonc to tjie hospital to see the wounded man 
and had there recorded the statement made by 
him • Held, that this record of such statement 
coaid m no sense be regarded as a first informstioL 
of tho offence, wnthm the menniDZ of s. 154 of the 
OodcofCnnunai Procedure. Held, further, that the 
writing contAiniDg the statement so rccoidnl bv the 
Sub-Inspector and attested by witnesses could not 
be regarded as evidence. In order to make it 
evidence, thecoursoindicateilin the case of Emvrtss 
V. Samtruddin, I. L Ii. S Cale. 211, sliould nave 
been followed Kino-Ejiferor w. DaCLat Kcnjra 

(1902) .... eo.vr.N.Dzx 

6. Theory of prosecution— /’ti- 

ienre, concocted, to fit m icdA urony theory of j/rost- 
evUon— Theory of east started before collection of 
evidence TJio theory of a murder upon which 
prosecution proceeded in this case was arrived at 
by tho .Sub-Ingpector of Police the day following 
the night of the occurrence r Per eunam— It is 
scarcely necesaaiy to say that a theory should 
succeed and not precede the collection of evidence, 
otherwise it u a matter of common knowlcilge 
that the evidence may be made to fit in with the 
theory such as the police-officer in this case pro- 
pounded Emperor t’ Oayanath Das (1900) 

IS C.W.N. 622 

2. CHARACrER. 

L Bad cbaracter, evidence of— 


e B, L. E, Ap. 108 : 6 W. R, cr. 37 

Queen r. Pooolciund alias Proleel Ahir 

8 W. E. Cr. 11 
Queer t. Copal Trakoor . 6 W. E. Cr. 72 
Queen r. Behabt Dosadh . W. E. Cr. 7 
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EVIDENCE— CEIMINAIi OASES— confi 

2. CHARACTER— conti. 

a. It is improper 

to allow witnesses for the prosecution to atate that 
the accused is not of pood character. Rkq. v. 
. . 2 Bom. 131 : 2nd Ed. 125 

3, .Previous conduct and charae> 

ter. Evidence of character and previous conduct 
of a prisoner, being matters of prejudice and not 


lO Vv.iu wl. *£ 

4. In chafing & 

jury, a Sessions Judge should not tell them tlmt tho 

f irisoners had previously been bad characters. That 
act might bo taken into considcraticm by a Sessiona 
Judge m passing aentence when tho pnsonets aio 
convicted. Queen v. Kulum Skeikii 

10 TV, II. Or. 39 

6. Previous conviction— Ptfience 


uuuiauiBi ui luBUUuubBU. uttu, iriiavttUB amouateC 
to a misdirection : for, though e. 64 of the Evidence 
Act declares that “ tho fact that the accused person 
has been previously convioti d of an offence is rele- 
vant " yet the same section aUo declares that “ the 
fact that he has a bad character is irrelevant,” and 
that tho evidence was irrelevant and inadmissible 
Roshum Dos inn t- Emphess 

I. Ii. E. 6 Calc, 768 : e O. L. B. 219 


0, Evidence of general tcputo— 

Criminal Proerdure Code (25S2), ». 217— Pu- 
Sccunli/ far aood beAanmtr Evidence 
that there arc rumours m a particular place 
that a man has committed acts of extortion on 
various occasions, that he has badmashes in his 
employ to assist him, and generally that bo is a man 
of bad character, is not evidence of graieral repute 
under s. 117 of the Criminal Procedure Code 
Evidence of tumour is mere hearsay evidence of a 
particular fact. Evidence of repute is a difleicnt 
thing. A man’s general reputation is the repute- 
tion uhich he bears in the place in which bo lives 
amongst all the toivnsmen, anil if it »s proved that 
a man who lives in a particular plocc is looked upon 
by hiB fellow-townsmen, whether they liappen to 
know him or not, as a man of good repute, that is 
MTong PI idcnce that lie js a roan of good cbaraclor. 
On (he otiur hand, if the state of things is that the 
couy of iiiH ftUow-townsmcn, who know bun, look 
npon him as a dangerous man and a roan of bad 


habita. that n 


htrong evidence that ho le a man oi 

the™‘'ar''“'’‘'^ H cannot ho said that, because 


a of 


tlicro aro rumoi 


IwO|ite thi 


a particular place among s 


1 certain kmd, these | 


EVIDENCB-CEIAIINAIi OASES— cenfi 

2. CHARACTER— ccncH. 

rumours are in themselves evidence under s. 117 of 
tho Code. Rat IsRi Rebshad v. Queek-Empeess 
I. Ii. E. 28 CaZe. 621 

7. Evidence of had 

eharacter — EvxdtneeAct (I of 1872), ss. li and 5i, 
as amended by Act III of 1891 — Gan^ of persons 
aesoctated for purpoat of comnwdwj 

ihefL The character of the accused notbeirg 


.See SuRniAsi Vesxatasami t'. Queen . 

6 Mad. 129 

8. - Criminal Pro- 

cedure Code, St. 107, 117 — Seennty for keeping ike 
peace— Ptvdenee of general repute not availalle in 
sucA cases. It is only in the case of a person who is 
au habitual offender, and is called upon to furnish 
security for good behaviour, that the fact of his 
being an habitual offender may be proved by 
evidence of general repute. Where a person is 
called upon to furmsb security to keep the peate, 
evidence of general repute cannot be made use of 


EMrERORV BlDaYAPATl (IWJ) 

I. L. E. 25 AH. 273 


3. CHE3IICAI. EXA-IIINER. 

Bepoxt of Chemical Ezam- 


iner — Criminal Procedure Code {Act XXV of 
J86I), «. S7Q. Under s. ?70, Act XXV of 1861, 
the report of a Cheaiionl Examiner is evidence m a 
cruDinal trial if it bear the signature of the Examiner. 
The ongmal should be produced. Queen v. 
BiswAiinHAu Das j a 

0 B. L. B. Ap. 122 ; 16 W. B. Cr. 49 
2 CriMiKol Proce- 

dure Code, 1869, t. 3S0A. The report of the 
Chemical Examiner to Government may bo actcU 
upon as evidence by all Crimmsl Courts by vartee oi 
s '38OA of the amended Code of Ctiniioil lYaecdurfc 
ANONTSJOU3 . . . 0MaAAp. U 

a 


-BepoTtof “Additfonal^Cho- 


biro lor analy'sis and report, cannot “ 
evidence uadet a. 610 of Act X of IBS" 

EsirREis V. Autal Muem^^ i,. r. 10 Calc. 1028 
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EVIDENCE— CRIMINAL OASES— ftmfcf. 


EVIDENCE- CRIMINAL OASES-conld.- 


3. CHEMICAL EXiVMlNEfi— etmfW. 


4. DEPOSITIONS— confi. 


4. ■ InqueBt report— B ob». Urg. 

A’// 0 / n27, s. S-2~Bombay^Act I7/i o/ JS67. 


«» 



4. DEPOSITIONS. 


See EvTDnxCE Act, 1872, s. 33. 

L Mode of recording deposi- 

tions— Grtminal Procedvre Cod*, ISSJ, «. 355— 
Criminal Procedure Code, ISCJ, a, 79S — ilemo. of 
depoaiUom of tciinusey. A mcino»n<lnin by a 
Judge that certain witncssea had deposed the same 
as the former mtnesscss, is not in accordance iiith 
the requirements of a. 19S, Code of Oiminal Proeo- 
dure. Queen v. Muttee Nushyo 

Vr. R, 1864, Cr. 18 


2.. Mode of recording depoei- 

tion, evidence of. The evidence of a uTitcr m 
the Judicial Commiasioncr’a ofTice, to tbo eflect that 
“ the document shoivii to him is a deposition taken 
before the Assistant Commissioner ; it apfiean to 
have been takeu in due form upon solemn affitnia* 
tion, and is attested by the signature of the 
Assistant Commisaiooer,’’ is not sufficient evidence 
tl the prisoner hating duty deposed. Qoees t 
IIati Khaiva 

8 B. L R. A. Cr. 38 : 12 W. R. Cr. 81 


S, DepositlonB of witnesses 

token by Magistrate — Eitdence on appeal 
Before depositions of u itnesses taken before a llagis* 
trato can bo used on appeal, it should bo shonu 
either in the depositions or elseirhero that the 
cvKlcnce Mas read over or interpreted to the 
respectno uitoesScs Qoeex v. Pabbutty Cqurh 
C iiccKEnnuiTY . lAW. R. Cr. 13 


4. Depositions in previous 

case. Previous statements of u itnesses on oath are 
not available as evidence in a subsequent tntl. 
Qceek t' Kisto Munnui- . 7w. B.Cr. 8 

6, — - The deposition 

of a witness in a former case is not evidence in a sub* 
sequent case in nhieh he is examined, excrjjt when 
put m to contradict him Queen t Nobosisto 
(jQOSE . . . 8W R.Cr. 87 


6. — Evidence taken 

on the trial of one prisoner wrongly admitted as 
evidence on the trial of another. Queer t. Zultu* 
KUR Kdak . 8 D. L. It. Ap. 21 

16 W, R, Cr, 36 


7. The prisoners 

wereconvictwl.undcr » 154 of the Penal Cime. upon 
ev idcncc taken m another case to which the priaoncrs 
were not ]«rties. The conviction was set aside. 
In the moUer ol the petition of Detis 

6 B. L. R. Ap. 83 
15 W. B. Cr. 0 


cbarce. Qpeev v. Rajkisii.na JIitter 

1 B. L. R. 0. Cr. 38 

8. In a case in 

which tho accused was bound down to keep tho 
peace, the Assistant llagistrate admitted as evidence 
tho depositions of witnesses in certain cases m which 


10. Absence of ocru- 

sed. Where the evidence of witnesses taken in the 
absence of the prisoner at a former trial w as read out 


mo'ny, but to corroborate it. A new trial svas 
ordered Queen v. UisnoN'ATn Pal 

8 B. L. R. A. Or. 20 
12 W. R. Cr. 8 

IL — Depositions notread over 

to accused— Oral et'irfence — .Statement of mook- 
tear as to fault;/ record — CriJninof Procedure Code 
(Act X of 18S2), e. 360~-Evtdence Act (1 of 1872), 
» 91 A Sessions Judge, after hearmg a general 
statement made by a mooktear engaged m the case, 
considered that the d^nositions of certain witnesses 
taken in the Magistralaa Court vlwl not conform with 
the requirements of t. 3C'J of tho Code of Criminal 
Provedure. end refused to admit the depositions 
as cvulcncc, anrl also refused to allow oral evidence 
to bo given us to the statements made by these wit. 
nesses No objection was taken to the admission of 
these depositions on behalf of the Crown; the 
accused were eventually convicted and sentenced to 
rigorous imprisonment. Hell, on appeal, that the 
conviction and sentence must be set aside. Adtan 
Eino V Queen-Evieress L L. R. 13 Calc. 121 
12. Depositions taken by Col. 


iv> Vv . it. Cr. 23 

13. Depositions before Magis. 

trato — Criminal Procedure Code, 1S61, s. 369 — De- 
positions of gosha ladies. The depositions of gosha 
ladies examined before the committing Magistrate in 
the presence of the accused are not admissible in 
evidence on the trial before the Sessions Court under 
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IIVIDBNCE— CRIMINAL CASES— eonfrf. 
4. DEPOSITIONS— co«/i. 

«. 5^9 at the Gimiaat Pcocedure Code, 1861. 

AifONrsfous .... 4 Mad. Ap. 15 

14. ■ Diterepanctei »» 

dc/>o*tUon3. In a trial before a Sessions Court tbo 
attention of the jury may be called to the di8»re- 
^jneiea between the endence given by witnesses io 
eiicli Court and that given before tho committing 
Jlagistrate without the depositions before the 
Jfagistrate being put in. Eiipnxs.'? v IUiun 
CauNPEii Hitter . . 6 C. I,. R. 300 

26. , ■■ Crttntnal PrO' 

Cnd* ?«Q - 


DOS3 . . . . 7 "W. E. Cr. ii4 

18. Depositions taken before 

civil Court— Criminal Procedure Code, I$6J, 
*. .idU^tndence Att {II of JS55), ». 67 When a 


binipiy refers the pro(.eedmg3 and leaves it to the 
Magistrate to commit or not, as he thinks proper, 
■the clejiositions taken before tho Cm! Court are not 
ar]m]<«)ble m evideDce, as depositions taken before 
■the Macistrate are in certam cases under a 369, 
•Code of Criminal Procedure. But by s. 57, Act 
I] of 1$56, the improper admission of such evi. 


"■ ^ *0’W. R. Cr. 41 

17. Deposition in 

pr'tiou! inquifij under Compante* .■4<d {VI of 

**. 1G2 and IG3~Accu.ied tried totnily 
A licposifion on oath made by one of several accus- 
ed, as a intnesi in a previous inquiry under ss 162 
and ins of the Indian Companies Act fVJ of 1S82), 
0 a« admitted in evidence against hini^clf only, and 
not against the other accused. QuEBS-PsirEESs r. 

Moss .... I. L. 12. 26 All. 88 

18. Depositions taken on com- 
mission — nudence Act, * Pcidcnce o/ leitneaa 

fiden vpon commission when admissible i» enmtnal 
tnnt — IJigh Court's Crjirtinaf Procedure Act f.Y of 
]-'>?5),s 76. The evidence of a iiifncss taken opon 


BVIDENCE-CRmiNAL CASES-con«. 
4. DEPOSITIONS— conW. 

Cnminnf Frtxeivre Code, 1SS2, a. 512. \Vhere an 
accused person has abscondt^ and it is intended to 
record evidence againat him in his absence, it is 
tequBite, under a. 512 of the Code of Criroinal 
Procedure, that the fact of the absconding of the 


20. — Deposition of absent wit- 

ness — Act I of 1859, s 111 The deposition of a 
person other than a merchant seaman is not admis- 
stWe in evidence under s 111 of the Merchant 
.Seaman’s Act (I of 1859). Qoebs s). Rasicomai. 
Mittbr ..... 1 Hyda 195 


21. Deposition of dead witness. 

When it is proposed to read as evidence the depo- 


Movalc . 4 B. L! R. Ap. 60 : 12 W. R. Cr. 80 

82. Written reports of deposi- 

tione — CVimtnaf Procedure Code, 1S6I, s 369. 
Wmten reports of depositions are not evidenc^ ex- 
cept in the case provided for by s. 860 of the Code of 
Cnomal ftocedure, 1S61. QuEBs t 
Cbors Oascoobv . • .8 w. «. O*** 

S3, Documents tendered in 

civril case— Fo/«e evidence, trial for gmny 
Documents wbicb were tendered in tha civil suit, if 
relied on m a prosecution forgiving ielse evidmee, 
must bo proved in the Criminal Court before they 
can bo received as evidence 
CHO.VDER Haldab . . 9 W. R. Or. 58 


26. Records of former trial — 


Depositions taken In for* 

C seBBione ease — Gnminnl Procedure Code, s 
Act I of im, as 33, ISr—WUnessJMemy- 
-Dutii of J/uffiatratf. In 1874 five out of sir P<;r. 


..... 1.1.0 > I llAiiCE 

1. L R. 0 Calc. 532 
— Deposition taken in obeenco 
of accused where be has absconded— 
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EVIDENCE— CBlMUTAIi CASES— confcl. 
4. DEPOSITIONS— amti. 

against tho prisoners then under trial. In tho Sea- 
efons Court tho Judge did not record that tho sixth 
accused person had absconded, and the ceidencewaa 
recorded agamst thopnsonera then under trial only. 


cial circumstances tho deposition taken in 1874 of 
tho Bumring witness was admissible under s 157 of 
the ETideneo Act as corroboration of her cTidence 
giTcn at the tnal of the prisoner. Qcr*BV-EMPRE«s 
V. ISHBES Seton . . 1. D. B. 8 AU. 673 

27. -- DeposiHone in counter caw. 

The depositions of witnesses giren m a counter case 
may be used as evidence agamst them on Ihcir trial 



28. Deposition of medical wit- 

ness taken by hlagisti’ute tendered at 
sessions trial — Cnnunal Vroetdure Cod« « 509 


iUui. (e). Before tho deposition of a medical witness 
taken by a committing Magistrate can, under s. 509 
of tbe Criminal Procedure Code, bo given in 
evidence at the tnal before tho Court of Session, it 
must cither appear from the Magistrate’s record or 
be proved by the evidence of w itnesses to have been 



29. ’ ' Criminal J’roce- 

dure Code, a. 509 — ilayUtrate' t ucori noi tftoteinj, 
ond evidence rot adduced to $hoir, that depoailion 
•MS taixn and atluttd in aceuttd't preeence — EvtJtjite 


EVIDENCE— OBIMINAL OASES-contf. 

4. DEPOSITIONS— confd. 

Jri It teTO\ • en aui,......!. «n 


attestation of the deposition by tho Court in the 
presence of tho accused obligatory. S. 80 of tho 
nvidcnvo Act, therefore, does not warrant tho pre- 
sumption that the deposition of a medical witness 
taken by a committing Magistrate has been taken 
and attested m the accused's prrse&ce, so as to make 
such deposition admissible in evidence at the trial 
before tho Court of Session under s. 509 of the 
Criminal Procedure Code. Queen-Empreat v. Etdmj, 
I. L. It. 9 All. 720, referred to. QUErs-EiipBEss 
V. Potrp StKOii . . L D. B. 10 All. 174 

30. DepotiUon of 

medical witness — Criminal Procedure Code {.Y of 
IS82). s S09— Deposition irrongli/ odmiffed in evidence 
— Etidence Act (/ of 1872), ss. 80 and 114, ill. (e) 
Before tho deposition of a medical witness taken 
by a committiDg Magistrate can, under s. 500 of the 
Code of Criminal Procedure, bo given in evidence at 
the trial before the Court of Session, it must cither 
appear from the Magistrate’s record, or bo proved by 
theeiidence of witnesses, to have been taken and 
attested by the Magistrate m the presence of the 
accused. ^Ibe Court is neither bound to presume 

eO if*., iin/la* a,tV,a« 


approved. Kicusli Ham v. QtrsEir-DMPitEss 

L L. R. 18 Calc, 129 

31. DepoBitions of witnesses 

before Magistrate — Criminal Procedure Code, 
s. 288 — Evidence—Confeasion retracted— Corrobora* 
lion. Where a prisoner was convicted of murder 
on a confession, retracted at the tnaf, corroborated 
by de[>osition3 read under s 233 of the Code of 
Cnminal Procedure, and also retracted at the trial t 
— Held, that tho prisoner should not have been 
convicted on such evidence Queex-Emobess v. 
BiiARMarrA . I. Ij. B. 12 Mad. 123 

32. Previous statements of 

witnesses, admiBsibility of— Cnuiimd Proce^^ 
dure Code (1SS2), e 2SS Although previous state- 
ments made by witnesses may bo used, under s. 145 
of tbe Evidence Act, fur the purpose of contradict- 
ing etatements made by them subsequently at the 
trial of an accused person, they cannot, if they have 
been made in the absence of the accus^, be treated 


S3. Self-incriminating state* 

ments of witness ~ Pvileae* Jxi, si. go and 132 



( S8G2 ) 


( 3861 ) DIGEST OF CASES. 


EVIDENCE— ORIMINAL CASES-cobH. 

4. DEPOSmONS—cowcW. 

~Proof and admis'ibilst^ of dcjasUions contain- 
iTig suck statemenls tn procecdingi amiinel the tnlnes* 
A revpnue official was charged with the offence of 
attempting to receiTe a hribe from certain rayiafs 
who gave evidence for the prosecution, and he 
was convicted. Ho subsequently charged the laiyate 
with having conspired to bribe him, and in their 
trial their depositions m the previous case were 
tendered in evidence for the prosecution. Held, 
that the de 3 iosition 8 should have been admitted m 
evidence. QueeK'Eupre.ss tr Sasimppa 

I. D, E. 15 Mad. 62 

34 , Deposition of deceased 

"Witness — Evidence Aei, « d3 ~v4dmisn{>ilitv of 
such deposition tn aubiejwent proceeding*. Where 
a witness for the pro’ceution was examined 


deposition m as admissible under s. 33 of the Evidence 
Act (I of 1872) QuEEK-Ejipncss v. Basvahta 
(1000) . . . . I. L. R. 25 Bom. 168 

■ 35, Previous depositions— Cn* 

tninal Procedure Code (.4ct V of 180S), ». 28S— 
Statetnint of ivstneaa itjore AmmiUtng ilagtstraie 
treated m evidence ot a (riof be/ore Court o/iSescton— 
Endenee duly ta/ceii. Under e 2S8 uf the Code of 
Crisioid Procedure, tbo Court is not restricted to 
admitting the evidence of a nitnus duly taken 
before the committing Magistrate merely for the 
purpose ot contradicting that witness when he is 
called as a witness at the Sessions Court. The 
section IS mtcndevl to enable the Court to re.,i\ the 
prenous ondence as substantive evidence in the 
case, at the trial, where, for the purposes of justice, 
the adoption of such a course is found necessary tv 
the Judge. QuEES-EMr&tss r Ddbasami Ayvah 
(1901). . . . I. L. B. 24 Mad «4 


5. DYING DECLARATIONS. 


1. Proof of state of deceased 

person — JXode of recording declaration. A dying 
declaration is admissible in evidence in all criminal 
cases, providwl the conditions attaching to its 
admission haic been fulfilled, and is not confined 
tn cases in which the death of the in^urcil party 
is the sole obj«:t of enquiry. There must tie 
evidence of the state of the deceased person at 
the time of making the declarntioo. The Slagis- 
IratP recording a dying declaration should put on 
recaril the answer of tho declarant to a question 
tom. lung his knowledge or belief in hiS aiiuroachmc 
death. Qcces 1 Ujrail . . SN.W.Sia 


Criminal 


Pro' 


ctdiireCW,. fsi;;, , sjj In determining whether 
adrclaration alleged to have been made by a 
deceased |«m>a w udiniasiblo a«i a dving declaration 
under *. 371 . Co<ie of tYmiinal Procedure, a S< ssions 
Judge ought to direct his attention to tho point 


EVIDENCE— CBIMINAE CASES— confcf. 
5. DYING DECLARATION&-«mfJ. 

whether the declarant believed himself to be in 
danger of approaching death. The evidence of 
persons who cannot epoak of their own personal 


3. — — Procedure. Before 
a dying declaration can be received in evidence. 
It must be distinctly found that the person who 
mode the declaration knew or believed at the 
tunc he made it that he was dying or was likely to 
die Where a Sessions Judge sees from the 
Kfagistrate’s record that there Is evidence which 
could prove that the declaration was a dying 
declaration, he should, coll for that evidence. A 
Magistrate should in all cases in which dying 
declarations are made, examine the complamant on 
the {loiat, and record the question a« well as the 
amwer to It upon the record of the ex'imination. 
/a the nt-Jtter 0 / Tanoo . ISViT. S.Cr, D 

4. Statement made by de* 

ceased— EWieJice Act, a 33, el J— iVarder. Inja 


Qwets V. Dioosiubr THakqor 

19'W.R.Cr.44 

B. Declaration made before 

Magiatrate other than the committing 
Magistrate— Enifgace of mutiny of rfecffiration. 


6. Dying statement — Presence 

of accused. The dying statement of a deceased 


7. Statement of deceased ew to 

cause of death— Emfence Act, a. 3J. 
the accused was Ghargcl with culpable hornici'-lc not 
amounting to murder, the question was wne«ier tne 
deceased had died from tho effects of * 

Udd, that a sUtement by the decease I that be had 
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6 DYING DEGLAtlATIONS— «mti. 

been beaten by the aceused was admissible in cri- 
•dence nndcr s. 32 of the EvMencc Act, without 
}iroof that at the time of making the statement the 
deceased was conscious of any fatal effect of such 
bcatinr. EwmEss v. BLrc^^v^■nF^• 

6C.ZhE.278 

8. Signs made by deceased 

-whetber “ TeTbaV statezaents " — Cease of dtoih 
si'jnified in nnsictr to iptfslion — .4d»n»saibif«tv of 
evidence as to signs — Evidence Act (/ of JS73), 
s. 3, s. S, es^jds. 1, 2 ; s. 9 and a. 32—“ Fact ” — 
“ Conduct ” — “ I’ertof ” statement In a trial upon 
a charge of murder, it aijj>e.»rcd that the deeeasccl, 
shortly before her death, was questioned by Tarious 
persons as to the circumstances in which the injuries 


Full Bench (3Uomoop, J., dissenting), that the 


Per STBAicnr, J., that statements by the witnesses 
as to their impressions of what the signs meant 
were inadmisaiole, and should be eliminated; but 
that, assuming that the questions put to the deceas* 
^ « ere re<i{ionded to by her in such a manner as to 
leare no doubt in the mind of the Court as to her 
meaning, it was not straining the construction to 
hold that the circumstances were covered by a. 32. 
per llAnsioon, J., that the expression “ verbal 
statements ” in s. 32 should be confined to state* 
tnents made bv means of a word or words, and that 
tk. L.ir.s* -.-.I- u.. .1 . J... —J j,eing verbal 
■ dmissible in 

CHIUM, C.J., 
“ conduct ” 
vidcncc Act, 

inasmuch as, taken alone, anrl w ithout reference to 
the questions leading to them, there was nothing to 
connect them with the cause of death, and so to 
make them relevant ; w hile the questions could not 
be jiroved cither under explanation 2 of s 8 or nodcr 
B. P, masmueh as the condition precedent to their 
admissibility under cither of these provisions was 
the relevancy of the conduct which they were 
alleged to effect, or of the facts which they wero in* 
tended to explain The “ conduct ” made relevant 
by B. S is conduct which is directly and immedutelv 
infiueneed Vj* a fact in issue or relevant fact, and it 
does not include actions resulting from eomo 



by a fuct in issue or relevant fact ; tbst the cigos 


EVIDENCE-CBIMINAD CASES-confi. 

5. DYING DECLARATIONS— confi. 
made by the deceased were the conduct of “ a person 
an offence against whom was tlio subject of any 
proceeding’* and were relevant as such under s 8, 
andtbattho cjuestioos put to her were admissible 
in evidence either under explanation 2 of tbo 
same section or under a. 9 by wav of an explanation 
of the meaning of the signs. Qc£e;;.Em7B2S3 v. 
ABSci.ia . . . I. Ii. B. 7 All. 385 


10. — Sessions Court, 
record of The dying declaration of a decease^ 
person is admissible, and should form part of the 
sessions record. Qiteek v. Sov'csibcr Sixcb 

9 W. IL Cr. 2 

la the matUr of the petition of Chisiawunbe Nye 

11 -W. E. Or. 2 

11. Indian Penal 

Code (Act -YLF of JS60}, s 393. Aiipellant was 
convicted end sentenced to transportation for life 
onachargeofdacoity. The most material evidence 
for tho prosecution was the statement, in the nature 
of a d^mg declaration, mado to the jamadar of 
police by one Fakina Shimpi, who received wounds 
during the dacoitv, and who died before the trial 
commenced. The Assutant Surgeon, who mado 
the post-mortem examination on the deceased, ivas 
not called, being on leave ; but the Civd Surgeon, on 
a perusal of the notes left by the Assistant Surgeon, 
mve evideneo that the cause of the death of the 
deceased was pneumonia aggravated by a stab. 


' uon me upmiua was loiuieu liiai. lue pneumonia 
was aggravated by the injury, and there was 
nothin: >d tho notes to support it. Held, that the 
statement of the deceased ou^ht not to have been 
admitted in evidence in the absence of evidence to 
show that bis death was caused or accelerated by 
the wounds received at the dacoitv, or that tho 
dacoity was tbo transaction which resulted m his 
death. lurxaiTaix v Rudra (1900) 

I. X<. E. 25 Dom. 45 

I 12. — Proof of record 

of deelnration— Language la ichteh declaration is 
nwle— Admissibility la evidence— Evidence Act, 

' IS72, s 32 (f ). A declaration, made bv a person in 
I expectation of death, recorded in the absence of the 
, accused and in a language different from the one m 
which it u made, by an offieer who is not examined 
in the case, cannot properly be used m endence 


I from them to show what was done bv each of the 
, accused persons, so that the Court may be in a 
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S tion to jndge of the culpability of each indiTi. 

. IVitnesscs should oot be allowed to j^ve a 
dying declaration as if it is a substantial x>iece of 
evidence in the case. The relevant fact to be 
proved is the statement made by a deceased person 
admissible under e. 32 of the Evidence Act; and 
that statement is not the document made by the 
magistrate, but the verbal statement made by the 
deceased person. The only way of proving a 
dying deilaration is fay the evidence of some 
witness who heard it made, the witness being at 
liberty to refresh his memory by referring to the 
note made by him or read oier by him at or about 
the time the statement is made. When such a 
declaration is not a continuous statement made 
by the dying person, but is elicited in answer to 
one or more questions, the dooutnent, to be teaUy 
of use, should clearly set out the exact questions 
put and the answers made to them. KiNO-EMPr- 
EOR «. Mathuka Thakcb (1901) . 6 C. W. N. 72 

6. EXAJIINATION AND STATEMENTS OF 
ACCUSED. 

1. Statements made by ac. 

cused parson. Statements of accused persons 
can only be used in evidence as against the pasties 


Qerrs V Bcssiruddi , 8 W. E. Cr. 35 

2. - ■ Statements of prisoners— 

Depoattionibefore JUngtstrate Bare statements of 
prisoners are not admissible in evidence; nor are 
depositions taken before the Magtsttate unless to 
contradict the evidence of the same witnesses as 
given before the Sessions Court. Qdeenv Bdekoo 
Eixou . . , . 7 W. B. Cr. 108 

3. Confession of prisoner 

mode to Magistrate or to • private person. 


conlcssioD made to a private individual may bo evi- 
dence against the prisoner if proved by the person 
before whom the confession was made. Qoebw 
V. Goopeekath Koixc . . 13 W. E. Cr. 69 

A. ^ AdmlsBion by husband of 

having kicked his wife — Causing death. An 
admission by a husband in the presence of several 
witnesses that he had kicked his wife, and that she 
dii-a after receiving the kick, wai held to bo direct 

cvidince against him. QurE> r Ih viooo Noshvo 
8 W. R. Cr. 29 
6. Withdrawal of uncorro- 

borated evidence by the witnoso— Criniixe/ 
I-rortilMTt Codt, j/,», 3G4—Ccn,le»»,<ms. A and 
B w t re charged with the murder of C. the huslmnd of 


EVIDENCE— CRIMINAL CASES-cemfd. 
6. EXAMINATION AND STATEJIENT’S OF 
ACCUSED— ctwiid. 

B. There was some evidence that B had said her 

hliahanif vma a fan, rla..s afta- Ula '1 — 


committing lilagistrate, and subsequentlv before 
the Sessions Court On her appeal to the High 
Court after she had been sentenced to death, she 
retracted her former statements and made the 
usual charges of ill-treatment against the police. 
A made « statement to the committing Magistrate 
which ho subsequently repudiated before the 
Sessions Court, to the eSect that he had assisted in 
disposing of the corpse of 0 at the request of his 
brothcr-in-Uw, who corroborated the statement m 
two depositions before the Magistrate, which were 
likewise repudiated by the doponerit before the 
Sessions Court Etld, that the conviction of A was 
wrong, and further (PaR££b, J • dissenting) that 
the convKtioa of B was wrong. Per KERVAy, 
J . — “ As the second prisoner has withdrawn all the 
confessional statements made by her, it is necessary, 
according to the rulings of this Court, to examine 
the evidence and see if there is reliable independent 
evidence to corroborate to a material extent and m 
material particulars the statements contamed m 
the withdrawn confessional statements. If no soeh 
corroborative evidence exists, then the contraaictory 
etatements of the second prisoner remam and 
dotibts exist as to which statement is^true, and^the 


v. HANOI . 1 . li. R. lu Muu. l-uU 


P,0_0«l,,r= 
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EVrOENCE— CBIMUTAI j oases— ewitf. 

6. EXAMINATION AND STATEilENTS OF 
ACCUSED— fontJ. 

7. Statement Tindor prooxlsa 

of pardon. A statement made under promise of 
pardon is no eridence against a prisoner. QuzEX r. 
RaDHAKATH Dosadh . . 8 W. B. Or, 63 

3 ^ Statement made by prt. 

soner after acceptance of pardon — Subse. 
gwent reirociuttv o/ cCatemenl. A person accused 
of an ofteDce n-as offered a iMrdnn the conditiona of 
vbicb be accepted. On being examined, he staled 
in detail tbe circumstances of the offence, and 
named tbe prisoner aa an accomplice. lie after* 
wards retracted his statement, ffeld, that the 
statement conid nut be used as evidence against the 
prisoner. QcEKt i. HAnnnwA . 6Ui^‘W.217 

9. f xomtRati<m of 

atevsed ftraon — TTitnees — Crimiflol Procedure Code, 
t. S47. It is not competent to a Magistrate to 
convert an accused person into a witnesa, except 
ahen a pardon baa been lawfully granted under 

8. 347 of the Code of Criminal Procedure. Evi* 
dence given by such a person who ba<l received a 


*I.I..R.lBom.eiO 

Bn QpsES*EMPat89 v. Dctrakt 

« D. It. 23 Bom, 213 
10. Statement of prlaoner after 

tender of pardon— Endence Act (7 o/ 1S72), 
4 . SO A deposition given by a person ta not adnna* 
Bible la evidence against him m a subsequent pro* 
eeeding without ita being firal proved that he was 
the person who was examined and gave the deposi. 
tion. A pardon was tendered to an accused, and 
bis evidence was reconled by the Magistrate Sub- 
sequently the pardon was revoked, and be was put 
on his trial befoic the Sessions Judge along with the 
other accused. At the trial the de|>criitioii given by 
him beioro the Magistrate was put in and used in 
evidence against him without any proof being gi'cn 
that he was the penon who was examined as a 
witness before the Magistrate Held, that the 
deposition was inadmissible without proof being 
given as to the identity of the accused with tho 
person who was examined as a witness before tho 
Msgistmte. QcEXX-EsirRtss v. Dmca Poxab 
I. L. K. U Calc. 680 

Cnwinaf /Vo- 

ttdure Code, 1S61, la 205, 211, and 3CS ^Vhetu » 
person to whom a tendai of conditional {«^on has 
been extended is considered by the Sessions Judge 
not to have conformed lo the conditions under which 
pardon was tendered, the Sessions Judge, in exer- 
cising tbe power given him by a. 211 of the Code 
of Criminal Procedure, ought not to trr'him along 
with the prisoners m whose case be has already given 
tntimony. Qrirs r. PnrMBxn Droobex 

14 W. B. Cr. 10 


EVIDEITCE— CBIMmAL OASES-<»flU. 

6. EXAMINATION AND STATEMENTS OF 
ACCUSED— Cent J. 

12. '• Statement of person to 

whom pardon has been wrongly tendered 

Criminal Procedure Code, 1872, a 347. Where a 


19. Statements of accused ille- 

gally pardoned. In cases not of tho Icmd eon. 
templaled in s. 337 of the Cnminal Procedure 
Code of 1882), it is not competent to a Magiattato 
holding a preliminary enquiry to tender a pardon to 
tho accused, or to examine him as a witness. State- 
ments made by the accused in the course of such 
examination are irrelevant. QuxErr-EMrBBSS v. 
Dau JiTA . . ' Ell, B. 10 Bom. 190 

Set Qcixs*Emtbes9 V. Durast 

I. If. B. 28 Bom. 213 



been arrested, was produced as a witness for the da. 
fence. Utli, that his evidence was adousstble. 
Quean r. Aahruff Shaikh, 6 W, It Cr 01, and Aej. 
V. lianmanta, J. L. R. 2 Bom. $10, distmguished. 
Moresb Cupkdeb KaRali t». Moresr Chosdsb 
Dass .... 100.L.B.B63 

16. Examination of accused* 

language of — Mode of rtcordinQ tvidenca. The exa- 
minaticn of an accused person should be taken down 
in (bo language in which it is delivered and as far aa 
poRSiblo in the words used by him. QuEXH ». 
Moons el Bidex . . . 24'W. B. Cr. 64 

IB. Statement of accused before 

Magistrate — J/oJe of recording ^idenee—Cri- 


mining him), was admitted aa a proper deposition 
within the provisioiia of the Cnmmal Procedure 
Code, and tbe memorandum was taken under a. 80, 
Code of Cnminal Procedure, as evidence of tho facta 
atated in it, and aa affording somo evidence that the 
traaiUtion was correct Qezzx r. Goxowbi 

22 vr. B. Cr. a 
6 o 


vou II. 
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EVroENCE—CRIlUNAL-CASES—eaniJ. 

C. EXAMINAT10^^ AND STATEilENTS OF 
ACCUSED— <(jnif. 

17. , - ^ Omisiion to 

wile menomndum of tiidence iy Cxvtl Court in 
eise of fxrjury. The failure of the CiTil Court io 
a case of perjury to m^ke a memorandum of the evi- 
donce of the accused when examined before it, does 
not vitiate the depositions, if the evidenceitseif iraa 
duly recorded in the languaqe in which it was 
delivered in such Court /n lAe mniler of Behiry 
Lill So3e .... 9 W. B. Cr. 60 

18. - - Et'idenre Act, 

a. 91—Criminai Procedure Code, 1372, *. 339— 
Proseeuli'oa for folse tvidenee. In a case of giving 
false cvidoacc, the Eiglish record written by the 
Jligistrate was put in to prove what the accused had 
stated before him. The document was not inter- 
preted to the accused in the language m which it was 
given or which ho underalool ; nor was it read over 
m accordance with the requirements of s. 339, Colo 

,.p • ._.l ,.*,1.. 


befoK the Magistrate Charges of perjury ought to 
bo ba8*d strictly upoa the exact words which aro 
used by the person who is charged ; aud no ovideuce 
which docs not profess to give those exact words can 
alone bo a safe fouaditloi for a convlition. Qubbs 
V. Mtrsotn. Dass . • « 23 W. B. Or. 28 

19. . Statement of aecnsed, in- 

formality in— Etiirnee Act, a. Sl—folte en* 
dente in judictal proceafinys— Deposi'tion of the 
aecuted tcVn admtaMe at einirncc— CimJ Proce- 
dure Code (Act X of 1S77). as 173, 1S2, 133. and 
617. Tailure to complv with the provisions of 
Bs. 182 and 181 of Act X of 1877 (Civil Procedure 
Cafe) m a judicial proceeimij is an iaformahtv 
p'hich levs the d^pasitiOD of an accused inad- 
missible in cruleaco on a charge of giving false 
evidence based on such deposition ; and noder a 
91 of the Evidence Act (I of 1872), no other ovi- 
dence of siiclt depoiitioa is admissible. In the 
moilcT of the petition o>^ M4Yadeb Gossaan. 
Eiipbess r. MsTatiEB Gossswi 

IL L. B. 6 Calc. 763 s 8 C. I*. B. 293 

20. Examination of aseneed — 

Crxminnl Procedure Code, 1S6I, at 295. 366 — 
Altestnlion of llnjislrate. Before tho examinatioo 


la %v'. at, Cr. b J 
- Peford of alate- 


••xammatioi of the prisoner by 


n'lis Wh- 

th" Maji'irat.- hamot b<.en reeotdisrin full so as to 
JnciaJr. t}^ as required by a S05 of 

Co<ls of Criminal Proc^lure, it cannot be given in 
evidence at lUo tnal before the Court of Sesnoa, 


EVTDEBTCE— CBtraiTAIi CASES— confJ. 

6. EXAMINATION AND STATEMENTS OF 
ACCDSED-^onfi, 

under s. 36G, without further proof. Reo. r. Katt-t 
LiinitUGi . . 2 Bom. 419 : 2ad Ed. 395 

Reo. r. Peyadi bix BtSAPPt 

2 Bom. 421 ; 2nd Ed- 397 
Reg. r VirnoJi . 2 Bom. 422 j 2nd Ed, 398 
Reg. c. Gax0 Bapo 

2 Bom. 422 : 2nd Ed. 398 
But aee Eupress r. Sagambur 

12 C. L. B. 120 

22. ' - — - — - Criminal Pro- 

teiure Cole, 1361. a. 205. IVhero a statement made 
by a pnsouer before a Magistrate, though signed 
by the Magistrate, does not coatafu the certificate 
directed by 8 203 of the Code of Criniinal Procedure, 
it doe^ not of itself constitute primd ^cie evidence 
of the exsmiaation withm the meaning of s. 366 of 
that Code, and if other proof is not given to show 
that the statement was m>de by the prisoner before 
the Magistrate, (he statement is not admissible as 
evidence at the sessions. Qgbex v. Fstaubcr 
Dooobee .... 14W. B.Cr. 10 

23. » Criminal Pro- 
eeiure Code, Act XXP of 1S61, a. 205. A Depnty 
Magistrate committed certain prisoners for trial on 


Cfimioal Pfoce^ore. TheSesslons Judges therefore, 
refused to admit the examination of the prisoners 
by tho Deputy Magistrate in evidence, and also 
refused to postpone the tnal for the purpose of 
Eummoiing the Deputy Magistrate, and taking his 
' evidence in the matter, f/e/rf.thatthcexammation 
of tho prisoners was inadmissible m evidence. 

.Queen t Radhu Java 

I 3 B L. B. A- Cr. 59 : 12 W. B. Cr. 44 


24 , Statement of 

prisoner on uaminahon before ^lajistrate — Criminal 
Procedure Code, 1S6I, a 205 — Sijnature of 21ajia- 
Irdte. To make tho examination of an accused 
person before a ilagistrate legal evidence in » 
Sessions Court, something more than tho mere 
signatuto of the Magistrate thereto is necessary. 
The certificate under the Magistrate’s hand (I'.e.. 
notnecessanly in his wrilmz, but with his signature, 
Qa»ca V. Pejja Ilossetn, StT.R Cr. 55), required by 
a. 203 of tho Criraiual Procedure -.n 

attached. Queev v. BazzBEE^E 4N.W.IO 


See Queev r. Ninuxt . 
and Qoeex f. BraEABEE 


7 •W". B. Cr. 49 
16 ■W’. E. Cr.'eS 

Alleatation of 


Majiafrafe. The attestation of-the 3Iss«‘raJ« »* 
pf.md/ar.e proof of such examination, and It is to 
bo presumed tho proceedings Ji *.io 

V. JAOA Poly . . llVT.^Gt. 39 

B 0. Qoses c. Jog* Poly . 7 B< I*. B. 67 note 
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'EVIDENCE—ORIMINAIi CASES— Conti. 

6. EXA5IIXATIOX A^D STATEMENTS Op 
ACCUSED—coneW. 

Reo. V. Tiumt . 2 Som. ISl : 2iid Ed. I 25 

20. - A(«atation of 

ilojttfrale. The attestaton of a ilarfstrate atatin^ 
why he could not proceed with the further exa- 
mlnation of a witness, ia f'rimd /aci'e proof of the 
fact, and may be laid before a jury. Queen v. 
RasoQEootLau . « . 12 W. R. Cr. 61 

27. — — ... Eitience tn 

Se4sions Court. If the examination of an accused 
person taken before the Maffistratc is afterwards 
read in evidence at the trial before the Sessions 
■ Court, the whole of it should ho read ont. Anq. 

KYMocs .... 6 Mad. Ap. 4 

28. Statement of 

yruontr Itfore — AHut<dion of ilagta. 


29. ■ - iftatemeats 

mode Itfort Mntjuiratt a> approvtrt—Heluiai of 
Judgi of Stisiotu Court to put thtm on fecord— 
Crfmi'noi Procedure Code. «• 237. It >s not optional 
with the proeccutioQ, on the trial beforo the Court of 
SessfoQ, to nut in confessional statement of persons 
who hare been examined before the Magistrate : 
where the Sessions Judgo refused to place 00 the 
record such statements, he was held to hare com. 
mitted an Irregularity. QuEev-EurnESS t* RsMa 
Teta»|. . . . I. L.R. 18 Mad. 352 

’ 17. GOVERNMENT GAZETTE. ds. ^ 

• ■ - — Gazette of India— Calcutta 

4..TT 


from the Secretary to the Government of the Pun- 
jab, to the Secretary to the Government of India, 
was properly resorteif to bv the Court for its aid as a 
document ol reference. It was not necessary that 
these documents should bo interpreted to th% 
prisoner. It was sufHcicnt that the purposes for 
which they were pat in were explained Queen v. 

AanauDDts 7 B. I*. B. 63 : 16 W. R. Cr. 28 
S. B-INDWRITING, 

^ Handwritlae, knowIedg« 

of* The knowledge by the Sessions Judge of the 

Vol- II. 


EVIDENCE— ORIMINAI* CASES— eo««. 
8 . HANDWRITING— ewteW. 



B.O. QuZBN V. rCTTBAtl BlSWAS 

10 W. R. Cr. 37 

3. Handwriting, proof of— 

Slaftmcnl hyft^iri portp — Memomndum. N aval 
charged withhavingmade a false statement before a 
Sub-Registrar in identifying K, a person who had 
cxconti^ a mortgage-dew in favour of B, and who 


uuocerLaiuiacis. A lucmorunuum, auegeu to bom 
the hanrlwriliDg of N, was also tendered and 


. . , ’.I '*• ■; 

0 . HEARSAlf EVIDENCE. 

1. "" Hearsay evidence, inad- 

missibility o£ The atlmissioa of hearsay evi- 
dence prohibited. Queen v. Kaily Chusy 
Oanoooly ■ • . .7 W. E. Cr, S 

Queen v. PirAHBua StaDAR , 7 W. R. Cr. 26 

2. Statement in absence of 

ftcensed. A statement by a witnesathat he heard 
A say, in the absence uf the accused, that he had 
paid a sum of money to the accused as a bribe, is 
hearsay evidence and is not admissible RuONl 
Kant Bose v. Asan Muluck 2 C. W. N. 673 

W. WUSB.VND AND WIVE. 

1. Admissibility of wife’s evi. 

dence for or against husband or person 
charged jointly with him. Upon a crimmal 
trval m the mofiisstl, the evidence of a wife was held 
to be admissible for or against her husband or person 
charged jointly with him. NoBiUv.y., dissented. 
Quesn r. Kuyboolla 

B. Ii. B. Bap. VoL Ap. 11 
ew.R.Cr.21 

Rm. V. Kadib VALAfi Balu . 7 Bom, Or. 60 

2. — — Privileged communication— 

— LtUer from hupyant to uife — Letter iaten on 
scarcA of in/s’s houet — Evidence Jet (/ of J872), 

G o 2 
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EVIDElTCE-CIinilNAL OASES— contf. 
10. HUSBAND AND WIFE— ccmtW. 

t. J22. On a trial for the offence of breach of trnat 
by’a public servant, a letter vras tendered in evidence 
lor the prosecution vhich had been sent by the 
accused to his Viife at Pondichorry and had been 


Dokacbvb • . • I. D. H. Mad.l 


n. ILLEGAL GRATIFICATION. 

1, Illegal gratification — Eitdence 

r/ person tnbijiy. The evidence of the petton 
\cho bribes is admissible apainst the person bribed. 
QtrrrN v. Aedoy C'Htmn C'HtjeKrnEnmr 

3 •W.II.Cp .19 

2. ■ I^eeetting t71«« 

tral graUftation— Pevol Code {Acl XLV of 1S60), 
Si Ifili JC5 — Etidence of subecMert but wneonnectei 
rectiji, ebointij focUng on unicb parties afood— 
Evidence Act |I of JS7;i). «. 5 toli and U. The 
accused Vi as charged vith having tereivod illegal 
gtatificatios from C <£■ Co. on three specific occasions 
in 1876. In 1870, 1877, and 1878, C d- Co veto 
doing business as ccmmissariat contractors, and the 
accused n as the aanager of the Commisaariat office. 
Utli, that evidence of siinilar but tinconnected 


1870. DvruESS «. TyaroonY }Iooi>£Uak 

1. 1). H. e Calc. 656 
8 C. Xfc 11.197 


12 JUDGMENT IN CIVIL SUIT- 


1 Judgment in civil enit out 

or •wmeh criminal prosecution arises. In 
a «uit by . 1 spniriHt tLc obligors of a bond, the Conit 
hcW. for tht nabtmn stated m ita judgment, that tbe 
•ignalurcn of 11,0 tiUigors ncre not genuine, and 
I, . ^ „„ , 

5!” ‘ b< lore a jury, tins judement of 

:tvraa put m evidence on behalf ot 


the Cvil Court v 


EVIDENCE— CBIMINAD CASES-con/d. 

12.!' JUDGMENT IN CIVIL SUIT-ccns’d. 


Gocuk CncBDEB Chose v. Empress 

I. D. B. 6 Calc. 247 1 7 C. L. E. 74 
2. — - ' Admissibility in cruniual 
prosecutions of judgment in a civil suit. 
Per Bampim, J.— A judomtnt m a civil action 
cannot be given in evidence in a cnminal piosecu- 
ticn for establishing the h-utb of the facts upon 
which it IS rendered. Whatever may he the nature 
of the decision of the Civil Court, the JIagistrate 
ought to decide the question of the accused’e 
ciiminabty by bimsclf Per Guose, J.— The 
decision m a civil suit would be admisaible in 
evidence in a criminal case jf the parties are sub* 
stautialiy the same and the issues in the two cases 
ate identical. Ra 3 KnaiiRi Debi v Bsma SrSDARi 
DEBt . * . . I.I,.B.23Cale. 61G 

13. LETTERS. 

Letters implicating pri* 

Boner fetwd in bis b ouse. Letters, etc., found 
in a man’s benso after his arrest are admissible m 
evidence, if their previous existence has been 
proved. Qvess v. Amir Jvbav . 9 B. L. B. 86 
27 V 7 . B, Cril 5 


\ U. MEDICAL EVIDENCE. 

1. Ejamtaotioa of medieol 

•witness -Griminof Pmtdvre Code, 1S7S, * 

Per FiEtn, J— Umler the proviiions of s .323 of 
. , - I I *5 .1 <: 


person, /n tSe matter of the petition of Snvvnoo 
SlAnroi*. Emprfss tv Jhvbboo Maiitoh 

I. L. E, 8 Calc. 789 : 12 O. L, B. 233 

2, - — Experts, endenee 

o/ ifediral wntnesses, eii'dence of — Opinion of 

experts Jiow elicited — Eurifence Act (I of ISiZU 
s. <5. A medical man who has not seen a corpse 
which has been subjected to n poat-mortem examina- 
tion. and who is called to corroborate the opinion 
of the metLca) man who made such post-moriem 
examination, and who has staled wUt 
dewd was the cause of death, is in e 
give cndcnco of his opinion as an < .. 

nroiict mode of eliciting such opinion ’S to T 
aigtt'i olnctved at the post-mortem -« 

and to ask n hat in his opinion was the 
death on the hjpothe-is. that **’‘*‘’^*'^*7 V 
really present and observed r*«1o BBO 

llEiiBB An Mvtj ick . I. Xu IL IB Calc. 689 
Sxperl't Opi- 
nion— Report of poil-morim eramnatton. 2h« 
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irTlDENCE— CRIMINAIi OASES— ((jniA 
14. MEDICAL EVIDENCE-toncH. 

evidence of & medical man who has aeon and has 
made a fosl-morfem examination of the corjjso of the 
jwrson touching whoso death the enquiry is, is ad- 
missible, firstly, to prove the nature of injuries 
which he observed ; and, aecondly, as evidence of 
the opinion of an expert as to the manner m which 
those injuries were inflicted, and ns to the cause of 
death. A medical man who has not seen tho corpse 
is only in a position to give evidenco of hiS opinion 
as an expert. A medical man in giving evidence 
may refresh his memory by refernng to a report 
which he has made of his jKul-tnoriem exammation, 
hut the report itself cannot be treated as evidence, 
and no facts can he taken therefrom. Rarnnin 
SiNon V. Empress 

1. Zi. R. 9 Calc. 456 : 11 C. It. R- 669 

4. Report of subordinata 

medical officer — Coneurrenee o/ supenor officer. 
Ihe substance of a report from a subordinate 
medical officer, with an expression of concurrence by 
his superior, cannot bo read in evidence under a. 
308 of the Code of Criminal Procedure In the 
matter of the Petition of the CHmsMOVEE Nyb 

IIW.R. Cr.2 

6. '■ Zietter from medical officer 

—Letter expressing opinion A letter of a medical 
officer expressing an opinion is not evidence under 
es. 368 and 370 of the Code of Criminal Prooedure 
Qceen V. KAstnrse Dossee , 12 W, R. Or. 26 
0. Post-mortem report A post- 

mortem report cannot be used as evider ce at the 
Sessions trial, except by way of refreshing the 
memory of the pe»on who made it, or to contra* 
<iict him Rim Sabttp Bar v. EsfTEROR (IflOl) 

e C. W. N. 98 


15. NATIVE SEALS. 

' ' ' ' “ — Comparison of native seals — 
Eii'ifenee Act. 1855. s. ^8. S 48, Act II of 
1835, IS applicable to criminal trials. Thetestof 
comparison of native seals is at best but a fallible 
one, and rhnst always bo received with extreme 
caution. Queen v AMANOOLi-aii Morun 

6 W, R. Cr. 6 


16. NOTES OF INQUIRT. 

Notes on inquiry by regis* 

tering officer. The notes of an inqmry held 
before a registering officer are not admissible as evi- 
dence of what the pnsoner said on that occasion. 
•Queen v. PuBNaNUNp Babicx 11 W. ZL Cr. 13 


.17. POLICE EVIDENCE. DURIES,' PAPERS, 
AND REPORTS 

L Evidenco of police “'officer 

—Aft JI of 1855, s. 31 Tho practice of not 
• examiaing a police officer who investigates a case 


EVIDENCE— CRIMINAL OASES 

17. POLICE EVIDENTE, DIARIES, PAPERS, 
AND REPORTS— coBt'f. 


2. ■ , I Statement of' constable of 

police. IVhcre the accused was charged with at- 
tempting to murder her child, the chief constable’s 
statement (ho having gone to ecarch the house of the 
accused) that ho “ had information that the accused 
was about to kill the child,” was most improperly 
admitted as evidence against the accu-ed. Reo. v. 
CmuA 8 Bom. Cr. 164 

3. Police diaries — Corrohoratne 

etidenee. Unders. 154, Code of Criminal Procedure, 
pohee diaries cannot bo admitted as conoboiative 
evidence. Queen v TnAKOOn Ciiund Surma 

13 W. R. Cr. 23 

4. — CorroSorofitc en- 

dente. Police dtanes cannot be legally used as 
subatantivo evidence or read to the jury. Queen v. 
Hordot SmwtA . . 8 W. R, Cr, 68 

6. - Uie of portion 

of diarg— Criminal Procedure Code, 1861, $. ISi. 




8 W. R. Cr. 87 

0. — — Police papers-— /udtetaf nofiee. 
Police papers ought not to bo taken judicial 
notice of as evidence, nor consulted in order to test 
evidence. Queen v Bussiruddi . 8 Wr. Cr. 35 

7. Police reports. Police reports 

arc not evidence, except acaiiist the reporting police 
officer Government v Mudun Dass 

6 W. R. Cr. 62 

8. — 'Statements r«( 
made in Coari — Epidenee Act, II of 1S55, s 31. It 
IS not competent to a Court of^Scssion to inspect an 


person who received them oc by some one 'who 
beard them given. ^Queen r. Bissen Nath 

7 ‘W. R. Cr, 31 

9. Breach o/ the 

peace. Likelihood of— Report of police ofjieer. The 
rvp<^ na^o by a police officer that there is a likeli- 
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EVEDENCE-CEIMIITAL CASES-cofiJi. 

17. POLICE EVIDENCE, DIARIES, PAPERS, 
AND REPORrS-condi. 

Qpeeh V, BnYEo Datal SiNon 

3. B. L. B. A. Cr. 4 ; 11 W. B. Cr. 40 
In lie mailer of Beadeeswaei CnowDEBAsi 

7 B. D. E. 320 

In tie malltr of ffie pdi’fwn of SiuMA 8 AinnEu 
HAzrsiDAK . • . 0 S. Xh B. Ap. 45 

9 0 . Samasaheeb Mozoowdar v. AmresB motes 
Dos 3 Ya ... 18 W. B. Cr. 84 

10. Written statement recorded 

l_ . ' ■ ^’"^^stication 


of JUtl/ll, 41. tJu j. - *. 

»rv.,o ,0 T\nthme m b. 1G2 of the Code oi cti* 


tends also lu lui. . 

the nersoQ who is alleged to hare made the 


to put the W'iiuiii 01 a w V 

witness at once. A conTiction oo such a ebatge 
could properly bo had only on proof that the accused 
person had toado to the polioe.officer each and 
every statement contained m the document. 1 sa& 
Masdal V Quees'Emtbess (1000) 

I. In B.'28 Calc. 348 : 

B.C.' 5 O. w. N. 83 


18 PREVIOUS CONVlcmONS 


L . Previoua convietions — 

fntsaibiltUj of evtievee. Previous convictions are 
not admissible in evidence. Qpeew v. TnAXOOn 
DAss CifoOTCTK .... 7 Wr. Cr. 7 

Qoees V PnooLCHASD afjos Fboleel Abib 

8 W. E. Cr. II 


2 . . . Dclertmnation cf 

cmtiunt of jmntahmenl. Except under very special 
circumstanceB, the proper object of using previoua 
conMctions ii to dctormine the amount of ponisb- 
mint to be awarded, should the prisoner l>e con. 
vjtipd of the Dllenco charged Rosiirw Doosaph 
V. Eiiir.Es^ 

I. Ij. It. 6 Calc, 788 : 0 C. Ij. B. 210 


~ ~ Jieport from He. 

Tcjiort from the Record 
invictcd of a enme, ia no 
„ ^ 4 ; - conviction QCEES *. 

Rasieas . 8 B. L. It. Ap. 16 1 16 W. II. Cr. 63 


forrf ofT'Ct. A kaifut, « 
ofTice, that A had U-cn 
evidence of 


EVIDENCE— CHIMINAIi OASES— conli. ' 

18. PREVIOUS CONVICTIONS— concif. 
Qeees V. Nezit! Nesdyo 15 W. B. Cr. 52 - 

4. ■ — - , - , — Rm'ioas eon- 

vietlon for the pttrpose of inereasinj the evidenee 
at the trial alaxngt accused — Evidence Act (/ of 
1872), s 54 — Criminal Procedure Code (Act X of 
t*c«n . ^ji). Under 8 . 64 of the Evidence Act, a 


6 . previous com* 

missions and convictions of dacoiUj — Conviction 
tubaerivent to <Ae charge — Fenai Code (Act xtv 
of J860), s, 400. Having regard to the character o£ 
the offence under b. 400, Ffcnal Code, previous com- 
missions of dacoity are relevant under s. 14 of the 
Evidence Act. Convictions previous to the time 
spectfied in the charge are relevant under explana- 
tion 2 of s 14, bat con notions subsequent to the 
time specified in the charge are not so admissible 
Quetn-Emprtss v. KarlicJc Chnnitr Dm, 1, X. R. 

Jf# Calc. 722, referred to. EurpESS v Naba 
Kttmab RaTSaik , , 1C. W. N. 146 

8 . I , , , . ■ Accused, exami’ 

natron of, in rttpeU of previous eontictions— 
First offences — Senienee— Evidence Act (I of 1872), 
n pj— Crimtnal Procedure Code (Acf V of 18SS), ss. • 
: • - . ...1 vTV„f 2S60),sa ill 

' 0 of a previous 

cord a copy of 
^ent, ot Bome 
‘ fact of euch 

•* — ny jy 9 01 of the 

.'fimmal Pro- 
• ■ jtrAte of the 
. ' onviction is 

without J^ai •*«<«.«<. , Rnsunta 

Kumar ChaitaX '' *’—**•• 1 E. ti 26Cale. 

49, followed. ' ■" 


IP. PROCEEDINGS OF CRIMINAL COURTS. 

L ProceediUBs’ lit criminal 

trial and proof of. The procectUngs in a cnmmal 
trial, when necessary to be proved, should be 
proved'by their pioduction. Eeo. v. Eavji vaiad 
Taaw . . . . . 8 Bom. Cr. 37 


3 . -Evidence— Order unsupported 5y 

endsitce — Criminal procedure Code (Act Vof 
s. 147. In proceedings under e. 147 of the Cmw- 
nat Procedure Code, the first party filed ‘beir 
written statement, end the .v,.,? 

— - 5 ... second party time to 

- ider that sec- 
out recording 
rate ought to 
ho aUegatloBs 
•od that, there 
bo onjet could 
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19, PROCEEDIKGS OP CRISIINAL COURTS 
— <onc 22 . 

• , ‘ SA)j|an 

distin- 
^utOW 

(lyUJi . . • , X. jj. ii.. 918 : 

B.C, 7 o. w. N, eio 


20. STATEIIENTS TO POLICE OFFICERS. 

See CosFEssios — Cosre^sioxa to Pouce 
O rfifEja. 

L , Admission to ^police officer. 

Admissions made by prisoners <o |>ohte officers 
while in their custody are not admissible in cviderce 
Queen r. Bcsnsio Anent . 8_W. B. Cr. 21 

2, SlaUmtntas eom- 

fJatnOfit vAtlt in cvtlcd^ aa an aceuatii yirraon. It 
ft person while in custody a« an accused gn<S 
information to the police as complainant in anothir 
case, his statements as such informant cannot 
heusedas evidence agamathimonhia trial iloi m 
SnriKn v. QuEEx-E-virtESS 1. L. R. 21 Calc. P02 

8. Statement extorted by police 

officer by inducement. A police officer ads 
Improjicrly and ilhgally m oflermp any induce* 
ment to an accused person to make any disclosure or 
confession, part of his evidence as to the dis* 
covciy of facta m consequence of eich confession is 
lecftlly adousaiblc. Queen c PncKu:t Duct Odu 
^ S'W.B.Cr.W 

4 — Statement obtained by per* 

euaelon and promise of immunity — Cnmmaf 
Procedure Code, 1&61, e. lid. An admission cb> 
t&incd from a prisoner by peisuation and promisee 
of immunity by the police ought not to bo received 
in evidence as being m direct contravention of a. 
140, Code of Cnminal Procedure. The deposition of 
the police officer, moreover, should bo taken before 
the admission can at all he used against the pnsooer 
under a 150, Code of Cnminal Procedure. Queen 
u. Bmoo Manjeb , . 9 W, R. Cr. 10 


knew G D. 2f replied that ho knew him os « 
common man. The i>oIice constable then asked 
If if he knew anything about the note. If repbed 
that bo did not. Ko threat or ioducement was 
held out, nor was any caution admioistered to A'. 
UelJ, that the Etatements made by If in answer 
to the questions of the police constable were ad* 
niissibte. If was afterwards brought before It, 
the Pepnty llagistrate of Scrami'ore, who told 
him, before any denoeitions were taken, that he 
{If) was charged with havine m eived a stolen j.ro* 
missory note, and It asked him if he wished to ray 
anything. If replying in the affirmatirr. It, with, 
out admmisteriflg any caution to him, ask^ him 


EVIDENCE— CRIMINAL* OASES— (wnfd. 

20. STATE5IENTS TO POLICE OFFICERS 
— contl. 

one he had delivered to «? D to take to the Bank. 
JZtoIdl^ that he Was not bound to answer the qiics* 
tion, but if be did, the answer would bo taken 


me auaueia ui iv lu lue quisiiuiia uj ji, uiieiini jC 
acted aa a Justice of the Peace for Bengal or as a 
3 Iagi«trate, were admissible. Queen f Nabaowip 

Goswasiie * 

1 S. Ii. R. O. Cr. 15 ; 16 W. R. Cr. 71 note 
e. Statement made to Magis- 

trate by party in custedy. A ata^cment which 
a man m the custody of the police volunteers to one 
in the position of a Magistrate, tan be used as evi- 
dence Against the man who makes it. Qu?EN r. 
JlrtN MonpN Roy . . 24‘W.R. Cr. 33 

7. Statements to police officer 

— Fnatnce Att, e. 27— Theft of jetcela from mur- 
d<reii reemfin. The accused, charged with the 
murdrrof a woman, made a confession to a polioo 
ins) ector, part of w bicb related to the concealment 
of certain jewels which lelonged to the deceased 


way in whith he lecame possessed of the jewels 
related disti'nclfy to the fact of the discovery of the 
ornaments, .and might be proved against the 
accused. QuEFN tv PACAHESSnAHA ' I 

19 Vr. E. Cr. 51 

6, IlViWen record 

e/ alaiement — Criminal Procedure Code, 1872, 
0 . 112 — Inadmieaibihly of uviKen eirdfnce — Oral 
tndmee. It here (he accused was charged under 
8. 103 of the Penal Code with having given false 
evidence, in that he denied having made certain 
etatements which he was alleged to have made 
to the inspector of jolice, that officer u as examined 
and merely put in two documents containing 
the statements alleged as the records of what bad 
taken place. Ihld, that, these documents being 
inadraissiblc in evidence under s*. 110 of the Code 


• Criminaf Proeed, 

vte Code. 0 . lJ2—Endenee Act. 1872, 00 . QUl'iS, 
189- S. 119 of the Code of Criminal Procedure 
not making it obligaiory upon a‘ police officer to re* 
due© to writing any statements made to him during 
aa investigation, neither that lection nor a. 91 of the 
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EVIDENCE-OIlIMINAIi CA5ES-<wi{J 

20. STATEMENTS TO POUCE OFFICERS 
— eonid, 


X of 18i2), B. ta\-tn doten by 

jtohce olfieef under b, lG2—EviJenee. A BtAt< 
ment redaic^cito writini^by a police ofBcer and< 


11 ItOlU. >«1J 

JO. - - Statements made by pri. 

etonera during police custody — Bvileaee Act. 
a. 2?. Onlet s. 27 ol the Evidence Act, not every 
BUtement made by a person acous^i of any oSenea 
while ia the custody of a pohoj o£ecr connectc 1 
With the production or fladtog of property is 
adnisslhle. Those statements only which lead 
itoraediately to the discovery of property, «nJ 
ia 00 far as they do lead to each discovery, aro 
properly admissible. Whatever be the nMyte of 
the fact discovered, that fact must, in all cases, 
be itself relevant to the case, and the connection 
between It and the statements made must have 
been such that that statement constituted the 
information through which the discoverv was 
made, In Order to tender the statement almissible. 
Other stntesienfs consoctcl inth the one thus 
made evidence, and thus immodiately, but not 
ueeessariiy or ditectlv, connected with the fact 
diaooverou. are not admissible. That a witness save 


U jSouj. VIJ 

11. - . - _ Orinsinel Pro- 

itiurt Code {Act X of JSS2). «. 162^tattment$ 
of witnesses before pohce — Epidencs Act (/ of 1872), 
s. 157, The positive prohibition und»*r a. 1C2 of 
the Criminal Prooedaro Code (Act X of IS$2}, 
t)»’ , that statements to the poHoo oMier than dv‘ng 
declarations shall not be sued in evidence against the 
accused, cannot be set aside by reference to a. 157 of 
the Evidence Act (I of lb721. Qo^itv-Ewpaesa v. 
JiJiBaai GoTisn • I. Ia It. 22 Bom. 608 

12. — - - — EriJ^nce Act 

(I of J872), s J57~Cr{mina) Procedure Code, 
1S82, s. 152. S 157 of the Evidence Act. which 
lays down the general rule, must be taken subject to 

iU- ;„arl i‘n «h,, |.,|le cQaetod 


13% -——I — . . — — ■ — Evidenee A' 

». J55 and JS9— Criminal Procedure Code fA 


Evidence Act' 


.. I , 

any ho crase-cr/nainfrl ufnn it by the pirt< 
acsinst whom the testimony aided by it ij given 
The person mtkmg the statement may also be ques 
tionof about It; and niih a view to Impeach hi 
crc<lit, the pslico officer, or any other person ii 
whose hearing the statement was made, esn bi 
esamine 1 on the point under s. 155 of the EviJeno: 
Act. 71^7. t'. ETMo'rtr^saf, IJ Pen J20, followed 
Qukcv-Euvucss V Siranisf Vitnai, 

I. Ij. R. n Bom. 06 

14. — ■ - - £7r»mi'«uf Pn 

cedure Code, JSS2, i'. ISlStalemtnt fafen doiei 
by police ojjiter. A statement take down in th 
coufso of a police investigation by a police eonstabli 
uoders. 1C1 oftbeCnmleal Procedure Code (Act 2 
of IS }.*) fi not oviJa ICO at any stage ot a /udicia 
procecdii? QtrBtH.EnvMss f. Iswat, VataE 

Fmno . . . 1 . 1». E. 11 Bam. eae 

16, - — Siatrmrnt d; 


JicVLtCg' . , • i. Jj» it. au bJttJU. owe! 

IQ. - JPisdenee Act, 

**^ ntdt in the 


i. i* K. 12 Mau. 11.J 


17, ^.r.ra.au, ... 

eedare Code {Act X of 1882). gs. 161. 172. 211— 
Staitnttnts of w'lntsHS recorded by police offictrt 

iBwslioatiny under CA XIV, Criminal Procedure 

Code,— right of accused to coll for and 
pjfi'cc diaries. Statements of witnesses recoraed 
by a police officer while making an investigation 
under 8. 101 of the Criminal Procedure Cc^e form 
no pcwtiwi of the police diaries referi^ to m 
a 172, and an accused person on his tnaluasatigtit 
to caU for and inspect such statements aim cross* 
eiamiue the witnesses thereon. 

Qds£S.Empbe3s . I. Ij. R. 18 Calc, 610 


_ Criminal Pro- 
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EVIDENCE— CRIMINAL CASES— eonii. 

20. STATEMENTS TO POLICE OFFICERS 
— 

lUnoiiED Au HiS}! V Qceek.Emtivxss 

L li. R. 10 Calc. 012 not© 

18. Criminal Pro- 

^(duTc Code, e. 252— Penal Code (/leJ XLV of 
1S60), ss. 191 and 193 — False eiidenet — Sfafcment 
madetoapoUceo/ficer tnvesUgatin^i a ease — Mode 
of recording suck slalcmenl. It la not neccaaary 
that the statement of a witness recorded unders. 
IGl of the Code of Cnminal Procedure, 1882, should 
be elicited and recorded in the form of alternate 
question and answer. It is sufficient if snch state* 
ment is substantially an answer to one or more ques* 
tiona addressed to the witness before the statement is 
made. The provisions of ss. 101 and 193 of the 
Penal Code apply to the case of false statements 
inadeundcrs. IClofthe Code of Criminal Proee* 
dure, 1882 It is not illegal, though unnecessary, 
forapoliee officer recording a statement under 
s 161 of the Code of Criminal Procedure, 1882, to 
obtain the signatures of persons present at the time 
to authenticate his record of such statement 
QuxEK'EMrnEss t?. Bhaqwaktu 

LIi.R.16 AILU 

10. - Criminal Pro* 

oeJure Cade, «s. 252 am! 253 — Stalemenl made 5jr a 
uilnus to police o$cer making an iiiwsfijatton— 
I7se of ewh elatemenl to eonlradief teitness—Use 
of etaiement against accused. A statement made 
by a witness under a. 101 of the Code of Cnminal 
PtMedme to a police officer investigating a case, 
laav be proved at the trial of such case to contradict 
Bueh witness, the witness havmg been first cross- 
examined on the point in respect of which it U 
Bought to contradict him. But where it appeared 
that, but for the principal witness (or the defence 
having been diseiMited by means of proof of a 
previous inconsistent statement made by the said 
witness before the investigating officer, the accused 
would have been acquitted, it was held that this 


20. CrimtTial Pro~ 

tedure Code {Act X of 2853). ss 161 and 273 — 
of teilnesses recorded by police ojjleers 
int'eslijatipy under Ck, XIV of the Criminal /Vo* 
tedure Code — Pofice diaries. The privilege given 
by 8. 172 of the Code of Criminal iVocedure does 
not eitcnd to etatements tahen under a. 161, 
but recorded in the diary made under a. 172. 
£nznTT Sna v. Qrass-EurBrs? 

L L. B. 20 Calc. 642 

BL Criminal Pro- 

tedure Code {ISS2), ss. 161 and 253— ^to/emeiiXe 
r<wde fo pcdice officer in tie course of an inoestiya- 
tioa— Cee of notes of suck etafementj at trial before 
the Court of Stssioiv— ‘Police diaries— Praeiict. A 


EVIDENOE-ORIMINAL CASES-eonfd. 

2a STATE.MENTS TO POLICE OFFICERS 
— confi. 


counaej. OoEES-EsirRESs v Nism-uD-DiH 

X L. R. 16 Aa 207 

22. Criminal Pro- 

cedure Code (2583), ss 161 and 162— Use at trial in 
Sessions Court of statements made to pdict officer 
invesliyating ease. Though, speaking generally, 
statements, other than dying declarations, made 
to a police officer in the course of an investigation 
under Ch. XIV of tho Code of Cnminal Procedure 
may be used at the trial in favour of an accused 


eteteraent favourable to the accused, which the 
witnessdenies having msdet and if the statement 
was at the time reduced into writing by the police 
officer, he would be allowed to refresh his memory 
by referrmg to it, but the written statement 


to the police officer. QussR-EirvRxss v. Taj Kiiau 
X L. R. 17 Aa B7 

S3. Criminal Pro- 

cedure Code {Act V of 1S9S), ». 161— Impropriety 
of lakiny down statements of penont intmedi'afe/y 
ttei'r arrest — Bvidenee .4et (1 of 2573),*. 25. 


Procedure Code and reduce it to writing; and by 
virtue of a. 25 of the Evidence Act such 'statement 
is inadmissible is evidence. QuxEV.E'rpBESS r. 
Jacob Das . . X L. R. 27 Calc. 295 

4C. ■W'.N.120 
2X Bpseial diary— Criminal Pro* 

eofure Cade (2553). ss 262. 162. 167, and 272 
— Pofiee diaries — What the diary shnuld or shoidd 
not contain — Statements recorded under s. 161 of ike 
Code of CrinuW Procedure — I7*e ukicH may be made 
*** Coar/— SessionaJuifye, 

, * ■ •'■-zs. 

f • htm 

' ■ " ■ the 
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EVIDENCE-CEIMINAL CASESwcn/tf. 
20. 6TATEMEKTS TOtFOLICE OFTICEKS 

calf, if bo thinka it necessary to pcruie tbem. 


with the iiagistrate's record of the ease Sucii 
an order ia illegal. In no case is an accused person 
rntitledras of n'ght to a copy of any atatement 
recorded by a pobco officer in tho special diary pre* 
pared under tho authority of a. 172 of tho Code of 
Criminal Procedure. Tho special diary may be 


the purpose of doing justico between tho Crown 
and tho accused; but entrifa in the apecial diary 

cannot by ' ' ' ' ' • ' ■ * 

date, fact, 

apecial diat ■ 

purpose of ^ ^ 

made it, and the special diary may be used by the 

police ofTocr uho made it anil by nouitnesa other 

than luch officer, for the purpose of refreshing 

bis memory. If the special diary is used by the 

Court to contradict tho police officer ulo made it 

or by the police officer who made it to refresh his 

memory, tho accused person or his agent baa a 

ngbt to see that portion of the diary which hat 


EVIDENCE— CREMUTAL OASES-<vsnf(f. 

'20. STATEllEXTS TO POLICE OFFICERS 

—eoncld. 

29 Panj. Pfo. Cr. 55 ,• Qiiten-KmjTess t. Hatir- 
iid-din, t. L. P. JC All- 207 i Quten-Emprtst 
T. Jhubboo Slahton, I. L. P. 8 Cole. 739; Jn ihe 
matter of Mahomed AU Ilaji v, Queen-Empref;, 
I. L. P. 25 Cnle. 612 note ; Bilao Khan v. Queen- 
Empress, /. L. K. IG Cale. 110 ; Sheru Sha v. 
Quea-Empresf, 1. L. P. 20 Calc. CJ2 ; Queen- 
L'mpressy.PudrSmgh, All, M*. A’ (fWd) and 
Peff. V. Vttamehand Kaptirehand, JJ Bom. 120. 
QaEEK-EsintEss V. SIiNNC I Zi. B. 19 AIL 300 
25. . — Statement as to ovmev- 

Bhip of " * 

Cnmtnal I . 

and 523 — C ... 

tibtltty of, , ' ' • ^ ■ • ■ 


' *1. jI K. 0 Jiiom. *i*I 

26. Admission of guilty know. 

ledge — Criminol Procedure Code, 1851, • 
—IkKoity. To make an admission of guut^ 


Court, IS necessary in that particular matter to tho 
fall understanding of particular entry so used, hut no 
more. So Aeftf by the Full Eench. iVr Eooe, Cd., 
Ksox, Bum, and Btokitt, JJ . — A police officer 
investigating a case may lawfully reduceinto writing 
in the special diary the full and unabridged atate- 
meat made to him by a person whom bo » examin- 
ing or baa ezanuned tmders. 161 of the Code of 
Cnminal Procedure, and if he docs so, bie record 


into writing in the special diary, and not elsewhere. 
Per Bakeeji, J., and Ajksias, J . — Statements 
recorded) under s 101 of the Cotlo of ftiminal 
Procedure by a police officer making an invcsti- 
gntion were not intended by the Legislature to be. 
entered in the special diary, and if they are so 
entered, do not form an integral part of the diary 
and are not privileged, but the accused person or 
nia agent is entitled to see them. A mere summary, 
“^ever, of facta ascertained by an investigating 
officer from persons orammed by bun, not beings 
report of their actual statements, may properly find 
a jilaee in the special diary Tho following cases 
were referred to — Enprese v. Eali Chum Chunari, 
I. L li. 8 Calc 154 , Kallu v Quten-Empttaa, 


Fokeeh .... Pi W. K. Cr. ou 

27. Statement of accused 

overheard by police officer. The evidence of 
s puiiceipaa who overheard a prisoner’s statement 
made m another room, and in ignorance of the 
policeman’s vicinity and uninfluenced by it, is not 
legally inadmissible. QuErxr. Saoeexa 
^ ^ 7 W. E. Cr. 66 


21. STOLEN PROPERTY. 

1 Evidence of possession of 

stolen Bjrtlcles— Noa-produefton of, for reeo^y 
.on by %e%tne 3 $. Recognition of things not before 
the eyes of deposing witness is not eviden e 
igainst a person accused of having been m possession 
>f those thmgs. Qcees v Jooiin|^^ ^ 

Q - PenulCode [Aet 

XLV of 2850), s. 3S0~-Thefl^ 

.■ar^pUveny found .n an adjo.nmg 

fear nii7i«y coohee tcert ri^mg goods 

jf theft of certain articles radway 

tram, a van on the tram, m wh 

coolies were traveUmg, was ^Y^idden undw a. 

perty missed was not found, our, 



( mt ) 


DIGEST OP CASES. 


EVIDENCE— CBIMrWAL CASES-corcH. 


EVIDENCE— PAROL EVIDENCE— eontif. 


21. STOLEN PROTERTY- «ncW. 



tra\tuiiii; m mu mu tviii-ie luo lu tnana ot ctolrn 
cloth were foaod conld bo convicted ot the theft 
of the cloth in the absence of evidence to connect 
one or more o! them individually with the poa< 
session of the cloth. KlKO-EMTEnoii v. Au 
HcsAtK(1901) . . LL.R. 28AU.806 

22. TEXT LOOKS. 

L — Text books, reference to 

•— ITofi' on medical jvnapr^idtTiee. A well-known 
treatise such as Taylor's Ulcdical Jurisprudence may 
be referred to in the course of a trial, l/alm v. 
Lmprtsa, 12 C, L. R. 1$, followed. IICBny Cnems 
CnucKEBBumr f. Eitpbess 

L L.R.10 Calc. 140 
2. ■ , Etidtnee Act, 


; I • . 


23. TIIU3IB DIPRESSIONS. 

L - Comparison of Thumb im* 

presslons— rwJsriee Act (/ cf 1872), at. $. 11, 

" 


law, It can only be made by the Court : no evi- 
denco of the identity of thumb marks can be given 
by a witness. QuEEx.EjirKE.ss v. JIahomed 
S nriin . . , . 1C.W,N.83 

EVIDENCE- PAEOL EVIDENCE. 

Col. 

1. 1’ai.ce or, IN VABiocs Cases . . 3888 

2. EXPLAIMXO WsTTrEX IjfSTBUMEJTTS 

AKD l^-TZ^TION OF PaBTIES . . 3890 

3. '\’Ar.Yi>o OB CuKinAnicTOo Wbit- 

TEjr IjtSTEUJlESTS . . , 3895 

See Acco^^■T, adJCStment or. 

B. L. R. Sup. VoL 8 

iSee COKTEACT — POrCHT AKIl SOLD NOTE 

LIi. B. 20 Calc. 854 


See Limitation Act. 1877, a. 19— Acs- 
JfOWLEDaMEJfT OP DeBTS. 

I. L. R. 26 Mad. 220 


I. VALUE OF, IN VARIOUS CASES. 


1. Proof of fact or title. Oral 

testimony, if worthy of credit, is sufHcient, without 
documentary evidence, to prove a fact ot a title. 
Bam Sooxdcb Mu.vdul r. Abmia Biber 

8 W. R. 368 

SmtUT SoONDUBEE Debu V. Rajendup. KiSnOBE 
Ror CnowDHBY . . . 0 W, R. 125 

Goluce Kisiionn AciiaiUEe CnowDHP.r v. 
Ntod ilonuN Dev Sibcar . 12 W, R, 394 

GlHDtlABEE LaLL SiNQU V. MODHUO ROV 

18 W. R. 323 

DiKOO Sixea V. Dooboa Pebshad 

18 W. R. 348 


2. Evidence of posseBBion. In 

a suit brought on ah allegation of forcible dispos' 
session, orid evidence, if credible and pertinent, 
ta aulijcient to establish the fact of possession. 
Shko Suuaye Bov v GooduB Roy 8 W, R. 328 
DiNOBUHonoo Sdhaye V. Ftolono 

0 W. B. 165 


J. - Documentary evj. 

(fence. Mere oral testimony was. under the parti* 
colar drcumstances, held to be insufficjent to prove 
possession of land without any of the documentary 
evidence (leases, ogreeinents, collection papers, etc ) 
which is the iavatiahle concoiwtaut ol aetwal pea. 
cession in this country. - TnAROOBDEEit Tewabsb 
V. Au Hossein Kiuh 

8 W. R. 841 : 8.C. on oppeal IS B. L. R. 

487:21W.R.340:L.R. 1 LA. 102 


4. - Boundary dispute. In a 

boundary dispute, oral evidence is quite insufO. 
cleot to establish cither the fact of possession or 
of title. Goiuck (^unser Bose v. Sbeejiubd 
Rajeshubze BjppiadhubSoonobah Nukrespuk. 

W. R. 1864, 135 


5. Proof of preBcriptlve title. 

Oral evidence, if (xedilile, is legally sutEcient to 
prove a prescriptive title. 3Iehabbak Khan v. 
klunsooD Kban ... 7 W. R. 462 


6. Suit for purchaso-money— 

Apportionment of money. In a suit for purchase* 
money, ora! evidence is admissible to show how the 
porebaM-money has been apportioned. Dnoiu 
TnisooB o. Ram Luj. Sabee . 7W. R. 408 


7. Guarantee. There may be cases - 

m which tho Courts would accept and act upon . 
parol evidence of the existenoo of a guarantee and 
Its amount, but such parol evidenco must be 
beyond suspicion. Lekubaj r. Pales Ram 

2N.W.210* 


8. Pedigree, question of— Proo/ 

of noI'Ve pediyrre. In proving a natiro pedigree^ 
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1. VALUE OF, IN VAKIOUS CASES— conli. 

tte oral statements of deceased relatives will l>o »d* 
inittecl ia the ftbscnce of any registers of births and 
deaths. Mohedeex Ahmed Krtair v. JIauomed 

L Ind, Jur. O, B. 132 

1 Had. 82 

8. Oral evidence of aeknow- 

lodgment — Ltmilahon Ael, 1877, n IS Under 
s. 19 of the Limitation Act (XV of 1S77). oral 
evitlence of the contents of an acknowledgment 
cannot be received. ZitTLsissA Ladli Bkoam *». 
JIOTiDEV Ratandev . J. It H 12 BoQi. 268 

10. — .AdaUfitment of account. An 

adjustment of accounts may be proveri by oral 
evidence. KAMmiKAniBASAifAPPA v. Soma SA»t- 
TTDDiRASt 1 Had. 183 

IL Evidence of payment of 

Aelit on laond. Payment ol a debt duo on a 
samailusknt may be provevl by oral evidence alone 
OtTMAX GaIUBHAI V SolUBJI Babjobji n • 

\ Bom. 11 

12. Evidence of discharge of 

written obligation. Oral evideaco of the dis- 
charge of an obligation executed by writing li admis- 
sible. IUuaxadajusar^I7aB V Rasuhhattar 

2 Had. 412 

13. Eepayment of Hortgage- 

•debt— Feiboi agretmenl to repay in bond. Held, 
■that, though there may be a condition for repayment 
of a mortgage-debt in aoncy, the mortgagee may 
■bind bimseit to receive the payment m money’s 
worth, and this orally, notwithstanding that the 
mortgage-debt is created by a written obligation. 
The mode in which an obligation may bo discharged 
and satisfied by payment is h distinct matter from 
the obligation itself. Duhya v lIoBtm Si:>oh 

2 Agra 103 

14. Proof of payment — When 

payments are to be endorsed A stipulation in a 
•document that no other payments eacept payments 
endorsed on the document itself shall be admitted, 
does not exclude proofs of payment by other evi- 
dence SASHACBEELiru CUETTY V. GOBINDArTA 

5 Had. 46l 

NdoDR MntL f. AZEEM001X.VH 

1 N. ‘W. 140 ; Ed. 1873, 228 

15. Zlorigaffedxmd’ 

-Discharge of — AdmustbilU;/ of oral etndenee — 


— Evidence Act, 

s. 9~~Contftnporaneoua oral ngreemenl—Bond poy- 
Mehy tnatalmtnts In a smt upon a kistibnndi 
TODu the defendants pleaded that the debt had been 
liquidated from the usufruct of certain property. 


EVrOENCE— PAEOL EVIDENOE-eonti. 
1. VALUE OF, IN VARIOUS CASES-conclS* 

which, by an oral agreement entered into at the 
time of the eieciition of the bond, had been ajdgned 
by them to the plaintiffs for that piirjioie. The 
assignment having been proved, the Court of first 
instance, without further enquiry, dismissed the 
plaintiffs* suit. The District Judge, however, 
reversed the order of that Court on the ground that 
nndcrls. 02, Act lof 1872, evidenceof the alleged 
oral agreement was inadmissible, it being a 
contemporaneous agreement, varying, and to some 
extent contradicting, the terms of the fciitibnndi 
bond. On appeal : Held, that tho allegation 
of the defendants amounted merely to a plea of 
payment, and that s. 92 of the Evidence Act was 
not A bar to ^an enquiry as to the foundation of 
such A plea, and tho case was accordingly re- 
manded for an*cnquiry to be made as to whether 
tbo whole or any portion of tho kiatibundi money 
had been liquidated from the profits of the land 
assigned. GoviVDO Paosad Roy Chowpury v. 
AsoxnCHnyDBuCiTowDiniY . 4 C. Ii. B. 274 


^’EXPLA1NING WRITTEN INSTBU.MENTS 
AND INTE.VTION OF PARTJES 


L Proof of existonc® of mort- 

gage. Where a question arises (not between mort- 
gagor and mortgagee}Bs to the previous etistenceor 
iion-cxistenee of a particular mortgage, the oral evi- 
dence of the mortgagee that It did exist will be suffi- 
cient to prove the fact, without tho production of 
the mortgage-deed. Aujad Atr w. Movisaat 
I Kouta . . - . I. It R, 12 Cale. 62 

I 2 Evidence that bond vraa 

[ executed in different capacity from what 


ROTTON TeWABEE - 
3. 


4. - 


Harsh. 3: 1 Hay 24 

I purchase — Hindus)' 
3 -- — -wi., to 

iwd 


20 

- Explaining use of benami 


- xixpiamiug uBts u* 

name, t^rol evidenco is admissible to show that 
tho name of the parly used in a deed was only 
benami for another person Taba Moi^b DEb^ 
V. SmBHATH TvtArATTVR - 6 W. -K. AOi. 

0. Explaining terms of docu- 

ment. Oral evidenco may be submitted to exp^« 
a document, but not to vary tho terms 
when such terms are m themselves clear 
doubted. RAarnTODVir Sings v Sbee 

W. B. J864, Act JC, ^-a 

^Chdhdek Nath Deb v. Ganoa 1^04 


( 3891 ) 


DIGEST OF CASES. 


( 3802 ) 


IVIDINCi:— PAEOL EVIDENCE— fMifrf 

2. EXrLAlKI>G WPinEN INSTRTOENTS 

Ai.D IhOEMION OF FAia lES— ccRirf. 

ilourx Lall Roy v UK>orooKSA Dossee 

9 "W. R. 680 

e. Patent ambiguity — Inien. 

lion of parties. Extrinsic c< idcnco nifty berctcivcd 

meat 
Ter a qu 

parol c^lul:ll(.e h auinissiuiu luiuii eeitaiii iiuuia. 
tions to show whftt kind cf gram the contracting 
parties had in their contemplation at the time tho 
contract was made Valla bin IIatajx v. Sidoji 
BIS Kosdaji . « , 5 Som. A. C. 67 

7. Latent ambiguity — Alifrinif 

uritten contract Extnnsic eTidencc is not admis. 
aible to alter a written lontract or to show that ila 
meaning is diflcrent from what its words import ; 
where there is a latent ambiguity in the woming, 
parol cTidence IS admissible to explain it. RamL^ 
CHm Stunx v UskOYOonyx Dhssee 

7 W. R. 144 

8. Evidence to explain deed 

— intention of parlits Parol exidcnee was held ad- 
missible to explain a deed, e.g , to prove that a 
Tillage not included in a patni loose was intended 
by the parties to bo included m it. DuoKrtT 
SiKOU Duoatnt V. Jotranun Au , SW. B. 162 

8. . Admissibility of Evidence 

to Identify land as that mentioned in 
docoment. In a suit for redemption of land mort. 
gaged to the defendant, the plaintiffs relied upon a 
doAument as containine an achnowledraent of tie 
title of the plaintiiT tinder s. 15 of the Act of Limit- 
ation (XIV of ISoO) The document contained 
an admission by the defendant that bo held land 
upon mortgage m a specified district from tho 
temple of nhich plamtilTs were the trustees. Uetd, 
that oial evidence was admissible to apply the do- 
cument to the land to which it was intended to 
refer. VxLAWptJDDuaiEBFJ Padjiaicaboan v. 
CbOWAKABEB PCDIAPUnAYIL Kukiii Kolemiak 
6 Mod. 820 

10. Evidence to identify land 

mortgaged—Eiiicnee Act, s. 92, cl. 6, and • 95. 


luudieiai secuiicy icn suvn jiftyiui'iii men one 
biswa fire biswansi share.” Udd, m a suit on the 
bond to enforce a charge on the one biswa five 
biswansi share of tho obligors m mouzah S, that, 
under prov. C, s. 92, and a. 95 of Act I of 1872, 
evidence might be given to show that the obligors 
hypothecated by the bond their share in mouzah 
iS. Rasi Lal V. llAiinisoB . L lx R. 2 All, 833 
IL _ Evidence to explain clauso 

In document — Etnienee Aet, ». 92 — Specific Jit. 
htf Act, ss 17, 22, and 26. ^e plaintiffs sued (or 
apeciCc performince of an agreement in wntmg 
which set forth, infer ofi'a, that the defendants had 


EVIDENCE-PAROL EVIDENCE-eonfj: 


$. EXPLAINING WRITTEN INSTRUMENTS 
AND INTENTION OF PARTIES— confi. 


agreed to sell, etc, under “certain conditions as 
agreed upon.” Tho defendants allegetl that the 


parol e" '*< — * ’ ' ‘ 

meant 


a 92 o 
as to tb 

of as. 3 ^ ■ 

Cens r Brown 

I. L. R. 8 Calc, 328 ; 7 C. L. R. 171 

12 

tity 

prom 1 

misaory note by which the defendant promised to 
pay to the plauitiff Rl.CXW with interest. The 


num. Both these sums of B1,000 and 1^900 I 
engage to pay you.” Held, that parol evidence 
was admissible to show that, though the letter was 
addressed to IT, the plaintiff S was the person 
referred to as 11', and that the letter was given tc 
her. Parol evidence was ako admissible to show 
what debt was referred to in the acknowledgment, 
and that it yelated to the promissory note. Uuzsn 
COAKPRA MOOSEIUSB V SaOCWAN 

6 B. L. R. 632 cots 

$ 0. EUBSM CnARDBA hlOOXBIUER t'. SaOEMAH 

12 W. R. O. C. 2 

13. Evidence to supply words 

indeed partially destroyed by insects. The 
lower Court received parol evidence to supply words 
in an old deed, lost in consequence of the parts on 
which they were wntten having been eaten by 
insects Held, that the parol evidence was pro- 
perly admitted. BEXonnEE Lau. Roy v. Dulloo 
SmcAR Marsh. 620 

14, Ambiguity In doctunent 

— Awiewt docvmenf— fvtifence of acts of avthor. 
'Where a document IS an ancient one and its mean. 


ciuiuii vuiuc vAiuiis m me piesmeavy towns; 
the words “debt levied by execution” used 
therein being ambiguous with respect to the shenfl’a 
right to poundage. Vixayax Vasudevv. Rircnir. 
Stewart & Co. . . .4 Bom. O. C. 139 

16. Evidence to explain cir- 

cumstances connected with transaction— 
Conduct of parties — Fafue of properiij. Parol eri« 



( 3893 ) 


DIGEST OF CASES. 


( 3991 ) 


EVIDENCE-PABOIi EVIDENCE-eonti. 

2. EXPLAINING WRITTEN INSTRUMENTS 
AND INTENTION OF PARTIES— €onW. 

dence 13 admissiblo to prove the conduct of tbe 
parties, the value of the property, and other circnin* 
stances connected with the transaction between the 
parties to the written contract. PitELOO Monze 
Dossil V. GrEESH ClIUNDER Bnt:TTACn-lR.IEB 

8 W. R. 616 

10. Intention of parties — Co*- 

slnidion of document. The Courts, m order to as- 
certain the intention of the parties, must look to the 
writing alone, and not to the statement of the parties 
■themselves or their witnesses Odit Naiiiiit v. 
ilAOBSHITR Box SlNOn 

Agra P. B. 62 ; Ed. 1874, 39 
17. , . . 1 Contract not con- 

taining whole agreement. The rule that verbal evi- 


EVIDENCE— PAROli EVIDENCE— eonli. 

Z EXPLAINING WRITTEN INSTRUMENTS 
AND INTENTION OF PARTIES— eonW. 

BATtzr and Campbell, JJ- (Norman and Pcspit, 
JJ , dissenting), that the acts of the original 
parties or their atatements could bo admittra as 
against a third party to prove that their intention 
was different from that which their irritten deed 
expressed and nas mtcndeil by them to express. 
hlALnx Cbard Surma v. Kajilu Chaspra Surma 
B. L. R. Sup. VoL 399 : 6 W. R. 76 

2L Eiidenee Jet 

(T of 2S72), ». 92 — Oral enJenee to ehow intention 
of partui. A deed of sale of land for value wss 
accompanied by a deed of asreement between the 
parties for purchase back by the vendor of the land 
on payment hy him of money to the vendee on a 
future dale fixed. The dcc'ls were followed by 


appear either by direct evidence or by informality 
in the writing. Beharee Lall Det v Kamikze 
SOOKDURBB . . . . 14 W. R. 810 


18. — Explanation of 

urilfen agreement parol etidenee. In resisting 
fl^eoific performance of an agreement it is competent 
to the defendant to show by oral evidence that the 
real intention of the parties to the agreement has 
not been correctly expressed in the written docu* 
imont. VisnvAMATn Atmariii v. Baxu NsrayaH 
1 Bom. 262 


19. — II, Exeeution of 

deed Per Peacoce, C.J., Bayley and Casipoeix, 
»fJ.— -Verbal evidence is not admissible to varv or 
alter the terms of a mitten contract where there 
is no fraud or mistake, and in which the parties in- 
tend to express in writing «hat their words import. 
The parties cannot eliow by more verbal evidence 
that at the time of the agreement what they ci- 
preised hy their words to be an actual sale wae 
intended by them to bo a mortgage only. It is, 
however, material to enquire whether, having regard 
to the acts and conduct of the parties and having 
reference to the amount of the alleged purchase- 
money and the realfvalue ot the interest to be 
sold, the parties intended the writing to opemte 
as an absolute sale and treated the transaction 
as such, or as a mortgage only. Per Norwaw 
and Pundit, JJ -—Parol evidence is admissible to 
show that a bill of sale, though absolute in its 
terms, was a mortgage. I^sBi Nath Chaptebjee 
e. Chandi Charan Banerjee 

B. Tj. II. Sup, Vol. 383 ; 6 W. K. 68 
Raudbb Koonwaree t>. Sms Dyal SiNon 


20 . 


pi^rtmg t/l 

♦n Bale, conveyed certain properi 

registered O claim^ 
right of pte.emption. Udd per Peacock, C.J 


his right of redemption as upon a mortgage by 
conditional eale. Held, that oral evidence for the 
purpose of ascertaining the intention of the parties 
to thedc^swBS sot admissible, belnj; excluded by 
the enactment in s. 92 of the Inuian Eridenea 
Act, 1872. This cose bad to be decided on a coo- 
•ideratioD of the docutitents themselves, with only 
such extrinsic dvidenco of circumstances as might 
berequtr^ to ahow the relation of the wltten 
language to existing facts. Baikishev Dis v. 
LBoor . . . 

4C.W. N.16S 


R. 19 AU. 434 
- Evidtnoe Act [I 


Affirming decision of High Court 


S3 Escrow— Deed, delivery of. 

Where a deed is delivered to the 
favouritia e ' 

show that it 

only. Mohs ' . • 

24. Purchase under joint deed 

—Agreement as to division. Where the P ^ 

and defendants purchased property by a JO 

Held, that parol evidence was admissible to show 
the terms on which they agreed , . 

selvea to nurchasa it and also as to the mode in 
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DIGEST OF CASES. 


( 369C ) 


EV I DENCE— F AROD EVIDENCE— 


EVIDENCE— PAROL EVIDENCE— 


2. EXPLAINING WHITTEN INSTIIU.MENTS 
and INfENTION OF PARTIES-^<7neId. 

•which the land go purchased to bo divided. 
Ram Guttee v. Ibrahim Isuaiuee Seedat 

7 W. R. 353 

25. Waiver— Ad (/ of 

JSrS), s. 92 — A'fi'icnce lo contradict ttatement t« a 
InJuityof — Jfaf« of ftni, evidence to to^traiict. 
Oral evidence is not ndtnissible for the purpose 
of •contratlicting a statement made in a regis- 
tered labulipfit as to the amount of rent; but 
evidence is admissible lo show that, as between the 
landloril and the tenant, the tabufiyot was nevo 
intended to bo acted upon or enforced, or that there 
was a waiver of some of its terms Die evidence 
that since the execution of the Idbvhyal the tenant 
paid rent at a lower rate than that 8tate<l in the 
kahiiliynt, is admissible to show that the intention 
of the parties was that the labuliyat from the very 
first was not iolended to ho acted upon, or that 
there had been a waiver by the parties. Besi 
Madhuh Goiusi V. liALston Dassi (1893) 

e C. W.N. 242 


‘3. VARYING OR CONTRADICTING WRITTEN 
INSTRU5IENTS. 

1. Evidonce to vary deed— 
Evidenu of conduct of far/ici— OroZ tlipulalion 
at vartanee uatli a terdten document — Evidenes 
Aet(IofJS72),a 95. Evidence cannot bo admitted 
to prove a contemporaneous oral stipulation varying 
adding to, or subtracting from, the terms of a 
written contract Evidence of the acts and con. 
duct of the parties to u written, contract ts not 
admissible if tendered so'ely in support of an oral 
stipulation varying Its terms. Daimoddeb Pate 
V. KAIM TARtriAR 

1. L. R, 6 Calc. 300 : 4 C. L. R. 419 

2. — ^ Parol evidence 19 

Inadmissible to vary the terms of written docu* 
tnent except under special circumstances Ram 
Detr Kowee V Bishex Dvau Sixo 8 W. R. 339 

3. ' Conduct of 

parlies— /asdejuicy of contideralion — Parol evi- 
dence is not admisuhle to alter or vary a written 
document, even if the inadequacy of the considera- 
tion and the conduct of the parties show that the 
transaction was different from what apxwara in tho 
instrument or writing J>Iashab CsasDEa Bor v. 
-Gan'Oadqab Samaxt 

3 B. L. R. A. C. 83 : U W. R. 450 

4. ■ Contemporaneont 


the Court to believe that the terms expressed are not 
the real ones. Evidence of a contemporaneous oral 
agreement to suspend tbe ^operation of a written 


3. VARYING OR CONTRADICriNG WRITTEN 
INSTRUMENTS— contd » 


Eadence Act, 


to tho plaintiffs, — the lower Court was of opinion 
that prov. 4 of s 93 of the Evidence Act (I of ISIS) 
war a bar any to inquiry into the merits of this 
defence. Ileld, that tho lower Court wis wrong. 
The object of the oral agreement was not to re* 
ecind the original transaction, but to transfer any 
rights acquired by the plaintiffs to tho defendant, 
and was an entirely new transaction. RiSSitABAt 
V. Toearau . . I. L. R. 11 Bom, 47 


between the parties, and thereby justify the Court 
in its eharacter of a Court of equity in amending 
tho agreement In a suit for that exucesr purpose. 
F&BWEt V. Pan. . . W, R. 632 

^ - — fi^uiC on bond— 

Intention of partiu as to penal chute. In a suit 
on a bond the defendant sought to addneo evidence 
to show that after the execution of the bond the 
plaintiff stated that a certain clause as to a high rate 
of interest in default was intended to operate as a 
penal clause, and (bat the conditions therein would 
not bo enforced. //efJ, that the evidcnco tendered 
was not admissible. BaKshu Labshman v. Oovinda 
Kanfi, I. L Jt. 4 Bom. 501 i and Iltm Cliundtr 
Sow T. KaU’i Churn Doss, I. L. B. 0 Calc 528, 
approved and distinmiished. Behaev Loll Doss v. 
Tea Nailmv . . I. L. R. 10 Calc. 764 

8. Proof of eoiu 

sidrrotioa di^erent from tAut exprtsitd tonlroet. 

. • pATol evidence is admissible to show that in an 
agreement to pay an annuity there was a considera- 
tion for the granting of the annuity different from 
that expressed in tho agreement. Jafse Att 
Nizam Ali v. Ahmed Alt Imam IIsiDsn Biksh 
5 Bom. A. 0. 37 

9. : Evidence Act 

{I of 1872), t. 92, prov. 4 — “ Oral ajreemenl ” — 
VaTuxtion of terms of rtyiMered inilrumsnl — Oral 
ojreement to reaiiee renf. The lessor of certain land 
heU by the lessee under a registered dc«l of lease 
agreed to a rednctlon m the rent. The agreement 
was not reduced to wntiag, but rent was thereafter 
paid and accepted at the rronced rate. On a mit 
being bronght to recover arrears of rent at the rate 
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DIGEST OF CASES. 


( J803 ) 


EVIDENOE-PAEOL EVTDEN’CE—cwj/i 

3. VARrryG or co.vrRADicTDTG WRrriI:^^ 
INSTRUMENTS— <on<A 

reserved jn the repistorecl deed : //eld, that, under 
B. 92, prov. 4 of the Evidence Act, an agreeiuent to 
accept reduced rent ennnot he implied or inferred 
from the acts anti condui,t of the parties ; and an 
unwritten agreement, if bo implied, amountatoan 
oral agreement, withm the meaning of the proviso. 
The word *■' oral *’ is used in e. 92, prov. 4, of 
the Evidence Act in the Bcneo of he»ng not com* 
mitted to wntmg, and the words “'oral agreement'* 
m that section include all unwritten agreements 
whether amved at hy word of mouth or other, 
wise. Mayakdi Ciietti v Oliveb 

I.L.B.22 Mad. 261 

10. Evidence to contradict deed 

•—Conirael coiit'iinrd in wriden nulrument — Cus- 
tom, en'd««e« o/. Where a written instrument 
provided fora joint tenancy and jomt contract by all 
the parties o.vecuting to pay the tvhole rent of a 
•Tillage without any reference to the quantity of 
land in the holding of caehs I/tld, that oral evi- 
dence was not admissible to show that aeparato 
Bpecifio contractswero entered into by eaih of the 
parties, and it made no diderencc that the eridcnce 
sraS put forward as evidence of a costom. 
Morris t». Pancuanada Pillay . 6 Mad. 185 

U. — — — - — ; fraud or mtt- 

taXe, alleffatwn e/. Parol evidence cannot be ad- 
mitted to contradict a deed eicept when fraud, 
mistake, eurpiise, or the like is alleged. Ersbiks 
& Co. V. OsBOY CmryDEB Dott 

W. B. 1864, 68 
Kassiu Mokdlb V. Noob Bibec , 1 W. B. 76 

12. Suiiequent wrti. 

Un a^fttment to ahntt rent—YartaMn o/ lease~ 
Evidence Act (I of 1872), t 92~Formct decree. In 
the year 1879 the plaintiff granted a lease of certain 
lands to the father of the defendants In 5Iay 
1889, be agreed in writing to allow the defendants 
an abatement of rent to the extent of BlOO per 
annum. This agreement was not registered, bat 
was stated in ' ‘ ‘ • • • 

by the plainti 
against the e 


EVrOENOE-PAEOL EVEDENCE-cjm/A 

3 . rAREfiVa OR CONTRADrCTUfa WRITTEN 
hI.\STRU.MENTS-eon;<f. 

give evidence of the verbal agreement. ANNAotfEtr. 
BALA CnETir f. KniSTNAStVASII NAYABA-f 

lMad.45T 

14. Conlemporamovf 

oral agreement — Etidenee Act, «. 92. Plaintiff 
sued to recover R21,0o0-5-J, balance of principal 
and interest due. Jfe allowed in his piamt that 
between tho ICth February and 23rd Jdy 18G7 he 
paid at the request of defendant's father, the late 
O- F. Fischer, B25,000 on account of the Shivsgungft 
zanundari ; that the defendant, havmgaasumcdtho 
management of tho zamindnn under an assign- 
ment from his father, gave plaintiff a receipt for the 
said sum of 1125,000 under date tho 7th August 
1807; that in October and December 18G7 defend- 
ant paid tho sum of 115,000 and 113,000, respec- 
tively, in part liquidation of the debt, but since 
20th* December 1807 refused any further payment. 
Defendant enswend that thi s debt duo by the lata 
G.F. Fischer had been validly released by the terms 
of an assignment dated 29th July 1871; that the 
receipt given by defendant was a mere aclmowledg- 
ment of the payment of R25,000 by the pUiutiil to 
the late 0. P. Fischer, and imposed no obligation on 
defeudant to pay the said amount ; that there wasno 
considemtion for defendant's promise to pay 
B25,000 { that when defendant executed the receipt 
bo was not aware of the effect of the release ; and 
that the part-payments were xoade under a mistaken 
idea of liability. At the hearing it waanot disputed 
that a release was executed, and that this claim was 
embodied and intended to be embodied in that 
written release, but it was attempted to set up a 
contcioporaneoua oral agreement, leavmg this 
claim as a subsisting demand The Civil Judge 
dismissed the suit, holding that this oral evidence 
could not be adduced to, contradict the written 
release Seld, on regular appeal, that the Civil 
Ju^ was right The principle is, — Is tho matter 
of tbo contemporaneous oral agreement so outside 


Satyesu CiroNDER SmcAB v DiroKPUT Snraa 

I. If. B. 24 Calc. 20 

— - Evidence of 

ver-iai agrtement not io enforce document. When 
a plaintiff attempts to enforce, as a contract of loan 
binding upon the defendant, immediately upon sts 
execution, an mstrument which he verbaUy agreed 
at the tim^ould not so operate, and for which the 
defendant received no consideration, the latter may 


what they* were intended to mean. The subsequ^v 
receipt for the money did not create a debt, for the 
release had nlreody extinguished it. Ei«cbeb v. 
6 Mad. 3»4 


16, — - — Eiidenee A^r 

e. 93~Agreement for renexcal inconsistent ir»w 
terms of lease In a suit by a lessor for 
and for occupation after the expiry of 
three years, the defendant pleaded that it had 
verbally agreed between himself and his lessors 
he should be entitled to renewal of the leaso ^r a 

furljier period of three years, if be so desired, u ► 
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EVIDENCE— PADOL EVIDENCE-ronfrf. 

5. VARYING OR CONTRADICTING WmTTEJJ 
INSTRU5IENTS-<o«l#. 

that evulenci' of thi» oral Btrormcnt wa» inadmU. 
■ihlo under K 02 of the Indian ETidrnce Act (I of 
1 872), Uinp ineon«i*tcnt n ith the terms o! thcaecond 
clause of the lease, v*hieh nas as followa “ If 
you mean me to tacale ftt the completion of the 
term, you must pive one rnonth’a notice. In 
accordance therewith I will vacate and rito up 
possession to \ou*’ EnnuttM Pin Mamomeo r. 
CuBSErai SoR\BJt DEVrrr.K 

L L, R. U Bom- 644 

10 . ilortynye of, and 

advoncfi fo« inftvjo tonetrn~Kitdtnft Acl, $.02. 
il, the manager of an indiBOCOncem.undcr a.2f3. 
Act nil of ItLjO, hy a dwd da to] (he JalFcbroarr 
1873, in which the owners of the concern joineil, 
which was duly rcgistcresl, and which w as made with 
the Court’s sanction, mortgaged the concern, and 
pledged and assigned the seaaou’e crop to A and It, 
who were pardanashms, to secure repa}'inent of a 
large sum of moner, consisting partly of the balance 
of previous loans from the husband of A and i?and 
partly of a new loan to the extent of what was, de- 
scribed in the deed as the estimated outlay of (he 
season. The deed provided that A and u should 
have s first charge upon the ii.digo to bo manu- 


lue uuuemaiiuiiig luai lue asuie counse was to 
bo followed in the present instance that the 
mortgage-deed to A and B was executed. In a 
suit acanist A, B, and 21, to establidi a first 
VOL. n. 


EVIDENCE— PAROL EVIDENOE-font.f 

3. VARYING on CONTHADlCTINa WRITTE.N 
INSTRUMENT.'i-eonfd. / 

charge in respect of their advances to if upor 
3fi0 maiinds of tho indigo: Ihld per Oabtil C.J. 
PiiCAR and lUcrnERSOv, JJ., that tho allegci 
oral agreement between C and 2f, as t( 
obtaining, loans, if necessary, from tho pfaintilTi 
and giving them a first charge on the scason’i 
imftgo in respect of such loans, was in direci 
contravention and defeasanco of tho mortgage 
deed to A and B, and was therefore inadmissible ir 
esidenco under a. 02 of the Evidence Act. Mor\n 
r. MnruRinr . . I, L R. 8 Calc. 6£ 

17. ' ■— Eiidtnce Act, 

8. 02 — AdmiisibiUly of jmrd'tvidtnre ituoMisUm 
viih Iflhtifiof. Plaintiff having au^ for arrears ol 
'rent pas able under a kabuliat in respect of a share ol 
four villages, the defendant plcade^l that he had 
been put in possession of one only of tho four leascil 
to him, and that therefore he was not liable for the 
wholeclaim. Parol evideneo was admitted to show 


only pay rent on being put completely into iios- 
session and that, although payment of rent » not 
oridnarily enforced, unless the lessor puts the 
lessee into possession, it wps quite competent tc 
the parties to waive such privilege. Ram Kisnnitx 
Ljtt- f. Natre Ra>i . . 4 C. Ii. R. 100 

18. - ■ . — - Eudtntt Acl, 

i. P2— Verbof assignment of rent of land in fieu oj 
interttt~^amog. Subsequently to tho CTCCiition 
and registration of a bond.ajamog was made orally 
between tho creditor and debitor, by which tho 
former agreed to take tho rents of certain tenants 
of tho latter in satisfaction of interest, the latter 
agreed to release the tenants from payment of rent 
to himself, and the tenants (who were parties to the 
arraDgement) agreed to pay their rents to the credi- 
tor. No mutation of names was effected m the 
revenue registers The creditor brought a suit 
against the debtor to recover the principal and 
interest agreed to be paid under the bond, alleging 
that be had never received any rents under tho 
jamog. Zfekf, that the gamog was not a subse- 


10. Evidence Act (/ 

of J672), 8. 02, prov. 4-—Endor$emtnt on grant 

SYantoefion rfi^tincf from original grant. "Tbo 
plaintiff aonght to attach a certain hak as belonging 
to his judgment debtor K. The defendant, who waa 
the original grantor of the hak, pleaded a re-grant 

6 H 
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DIGEST OP CASES. 


( 39.0’ ) 


EVIDENCE— PAROL EVIDENCE— cwrfd. 


EVIDENCE— PAROL EVIDENCE~fon<i. 


3. VARYING OR CONTEADICTING WRITTEN 
INSTRDiMENTS— conii. 


3. VARYING OR CONTRADICTINQ WRITTEN 
INSTRIDIENTS— conW. 


sauiiu. aiimeiuie uvui luu tiuia eaiuiu x uutu w 
ri^ht or title.” Tlie defendftnt oflered to put id 


Atnountuucun inu ouim miuliiu jiuvu omi injui- 
date'l from the rents ; that in accorflnnco with this 
■grcemcnt, the piaintifl ohf.tinod possession of the 
land, nnd that he thus realized the whole of the 


this transaction. HerA'iddev DiUR.vintiARDEV r. 
Kashinath Bhaskar . L'L. R. 14 Bom. 472 

20. Evidence to add terms to 

deed — A’lirfrnce Act, a 92 — .Suit for apeeific per- 
formaue of vTitUn contract tu.h3t>ptenlltf vartetf 


m fact did pa; the rent during the term io propor* 
tioD to the interest of the lessors. On the expiration 
of the termi he sued for sxicciGo perfotmaD<.o of the 
contract, as modihed, for a reuewal o! the teaee 
of the C annas. Eei(f> that evidence of the parol 
\ ariation of the contract was not aduissilde under 
E 83 (4) of the Evidence Act, and that the plaintiff 
was not entitled to the relief soupbt DwARKa 
Nato Chattopadhya V BsoaoBAN Panoa 

7 C. L. R. 677 

21. Evidence to add terms to 

Contract — Etidtnee Act, e. 92, prov. (5) — 
Parol trtdtnce tn addition to ecndition in kuthundt — 
Port perforimnct of portion of olliffntion in Ii»f- 
huvdi Ptr Garth, C J — Wiere, at the time 
of the execution of a imtten contract, it is orally 
agreed between the parties that the written agree- 
ment sh.all not be of any force until some condition 
precedent has been performed, the rule that parol 
evidence of such oral agreement is Admissible to 
show that the condition has not been performed, 
and consequently tiiat the contract has not become 
bindmg, cannot apply to a case where the written 


contract may contain. JoarAKuim Missmt v. 
Neroran Sihcn 

X L. E. e Calc. 433 ; 7 C. L. R. 347 

— — Endente Act, 

* ,j* — Bono — ConlsnipOTaneoui oral agreement pro- 
xtatnff for nioJe of repayment In defeoce to a 


ItAEiisn r. IluKJAK . . 1. L. At. n Ail. 

23. Evidence Act, 

K. 92, prov. (ly— Fraud — Unlawful con»Wern/ion — 
Act IX of JS72, e. 23. PJamtiJII sued to recover 
tent uuder a Labuliat. The defendant admitted 
execution of the kabuliat, but asserted that he 
executed it in onler to enable the plaintiff to sell 
the land at a high price, the plaintiff agreeing to 
make over to him n2“3 out of the purchaso^money. 


IC.M1I NATO »• B8.»rA«u* 

CmrcKEftnOTTv . . L L. R. 10 Calc. 640 

24 Wagering contract— Eti- 

dencrAel. 1372. a. 02--Tme barsain^ole of 
Goternmenl srcanfia. The question whether an 
unambi'nious written contract for the aalo and 
purchase of Government paper is a contract or 


I,L.K. 0GaiC. VOi 
Eiufenee Act, 


■ Sirov I — Contract — IVa^rrinff contract 

?omb^ Act III of mCj—Oral evidence O'imis- 
Metoirrevoaeontraatobe a gaming fron'oetion 
'n an action on a contract for the purchsse ana 
iaie of goods on a certain day the defendant 
ileaded that the contract was a wagering contract , 
hat the parties never intended to give or tai-e 
Iclivcry of the cotton, and that the contract was 
;herefore void, lidd, that oral evidence was adms- 
able to prove the defence set up by 
iMOTCitAin) Heuciiand V. 12 Bom. 685 

20 Evidence Act 

1 of 1372), a 92— Oral evidence to 
igreement tn tenting to aell '' “f_eeinent 

ividence is adinissiblo to show that an ct 
n writing to eeU is really only an agreement by was 
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DIGEST OF CASE-i. 


( S90J ) 


EVIDENCE-PADOI. EVIDENOE~co«/.I. 

3. VAUYINQ OB CONTRADICrLN'O WRITTEN* 
INSrRUMENTS— ccnt-f. 

of waw. {Ste Eridence Act, i. 02.) AnnjieJiani 
JJrmcMrui r. Chamjt^i Ugercftnnd, I. L. R. lH 
Bom. 5S5, followed. Jugjernaih Seu But r. Rum 
Dyaf, 1. L, R. 0 Cftle, 791, dissented from. 
E«nOOB Doss r. VEXKlTA'.CBn* Rao 

I. L. R. 17 Mad. 480 
27. _ Dill of cxchango — Etidenct 
Act, €. 92 — Ezcfuiion of tndcnce of oral a^ree* 
merit. It was agreed bclweea the Bat k of 
Bengal at Calcutta and C ^ Co , wbo carried oq 
business there, that the branch of tho Bank at 


V. 4 S.U., uuu luai me laituay ivcuij la lor auen 
consignments should bo forwarded to C. S( Co., 


i. D. R 2 AIL 693 

28. Beglstered contract— Evtefence ; 

Act, e S2, prop {if^Orol agreemtnl to rtacini T'gtt- ' 
iirtJ contract. D sold a house to P and executed 
a deed of conrejaneo which was duly reg stered 
Fdid not pay tho purchaso-moiey, and therefore 


V. DAvr BIN DnoNDiBA . I, la R 2 Dom. 547 

29. Evidence to vary nature 

of deed— Farof ernfcncc to vary eonUnU of docit’ 
menu — Mortgage by Bindu pardanaefiin lady — 
Execuiion, proof of. In a suit to eaforco a mort* 


her ignorance was taken advantage of, or that 
nnduo influence wasexerted to mduce bertoezecute 
VOL. ITj 


EVIDENCE-PAnOIi EVIDENCE— could, 

3. VARYI.VQ OR CONTRADICTLN'Q WRmE.\ 
IN'STRDilENTS— eontd. 

tho deed, tho Court will refuso to enforce tho mort. 

S . Tho onus is upon tho party interested in 
tiding the transaction to show tho absence of 
undue iafloence, and that its terms were fair and 
equitable. Ho should show that tho party bo 
wishes to bind had good advice in the matter, and 
acted therein independently of himself. This is 
especially to u hen there was any fiduciary relation* 
ahip between tho contracting parties. KanaiIull 
J ownsni V. K-SMiNi Debi 

1 B. L. E. O. O. 31 note 

30. Deed of tale. 

Oral evidence is not admissible to set aside a deed of 
•ale which by its terms is clearly absolute. Jroo* 
BUNDtIOO MOOXEIUEE t’. LUCKIIESSDBEK DeBU 

•W.R1804, 388 

I RiU Doulal Sen f. Bscni Nath Sen 

23 W. E. 167 

j 3L — Parol evideret 

I qualifying on engagement tn a terillen documeni— 
Admieeibitity of tuch evidence. Tbe proper mean* 

I ing of prov. 3 to s. 92 of the Evidence Act (I of 
1872) IS that a contemporaneous oral agreement, 
to the eOcet that a s> ntten contract was to be of no 
' force or effect, and that it was to impose no obhga* 
j tioa at all until tho happening of a certain event, 
may be proved. An oral agreement purporting to 
provide that the promise to pay oa demand io a 
promissory note, though absolute in its terms, was , 
not to ^raforccable by salt until the hanpenmg of 
' a particular event, i.r., that tho legal obligation to 
' perform tbe piomiso was to bo postponra, is nut 
such an agreement as falls within the prov. 3 to a. 02 
of (he Evidence Act. Jugatanund Jfi'mr v. Rtf’ 
gitan Singh, l.L.R. 6 Calc. dSS.hDiCdhenv. Sank 
of Bengal, I. L R 2 AH S92, followed. Bam* 
JI6AN ^EnowoT p OonoRE Nath Ctlatteejee 

I. li. R 25 Calc. 101 
2 C. W. N. 188 

33. Conveyanto by 

lease and release in fee, imdcr the circumstances, 
htid to be subject to a parol defeasance, and to be 
in tbe nature of a mortgage, with a fiower of 
rcpurchaso on the footing of redemption ; and a 
reconveyance was decreed. SIutty Ball Seal r. 
Amnmoo Chunder Sandle • 6 Moo. I. A. 72 
33. Parol evidence 


SooKNA Mehdee V, GuNDHOo Ram SIitndttl 

12 W. R 264 

Basesiiue Dass r. Banee JIaduub Doss 

18 W. E. 256 

Kakdolall Hitter V Phosonno HoyeeDeeia 

19 W, E. 333 
6 H 2 
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DIGEST OF^CA&£S. 


{ 390C ) 


EVIDENCE—PAROL EVlDENCE—fon'i 


EVIDENCE— PAROL EVIDENCE-itc®//?, 


3. VARYING OR CONTRADICTING WRITTEN 
INSTRUaiENTS— fon«. 


VARYING OR CONTRADICTING WRITTEN 
LNNTRUllEN’rS— con^i. 


34. ; ; ARfTaNoH of 

fraud and colltiuon — Extculion of deed. In * 
suit Iiy a partlali lady to set asUlo a. 1>U1 t>I «alc, 
execution of which by her had Jiern obtajnwl hr 
collusion and fraud, the Court admiited parol 
evidence to show that the bill of sale seas intended 
by her to oj>crate only as a mortgage, and to vnrj' 
the rate of interest tliereln stipulated for. Maxo- 
nuuDiss v. BiuoiJJiTiD.isr 1 B.L. B. O. C. 28 

35. - . - . . — - J/orfjoje — RiU 

of sale — Suit for spteifie performance In & Miit 


that it was intended to be n mortgage and not an 
absolute bill of sale Rholvxath Kiirrmi r 
KAtimstD AcuRSTMit . 8B. L. B. 8d 

38. ■ - I Etidence A(K 

a. 5?— Oral agreement (ontemporancoui with deed 
of sale. The defendant admitted the execution of a 
deed of sale, but alleged that eontemporaneousir 
with it he entered into an oral agreement lutli t)ie 
rendee that the deed was to be merely a eecunty for 
the payment of a certain sum of mweyby thede- 
fendant to the \ endec, and that a laige portion ol 
the sum so secured had alrcadv been faid to the 
vendee. Reid, in special appea’, that, as the alleged 
B|recinent w as wholly inconsistent with tjie terms 
of the deed of sale, evidence to prove such agioc* 
ment was excludeil by Act 1 of JS7^ s- J>2. 

Zci7l Seal v. Anminch Chander SandU, 5 3loo. I. 
A 72, distinguished Bakspa v. Sukosjids*? 
Jacjivakoas . . I. L. R. 1 Bom. 333 

37 Mortiaje — Salt 

— Oral evidence \ch*n admusthle to ■proie that 
' ' ' " ' " ’ nee Act (I of 

of parlies — 
ictbcr plaiut- 
emporaneous 


lor that purpose allow parol evidence to be ci\-cn 
of the original oral agreement. Datmoddee Pail v. 

Z, R.S Calc dissented from. 
Aitnough parol evidence will not be admitted to 
prove aitvoll. Dm jimullaneoo.ly „,|h the eimpi- 
ion of a bill of sale there was an oral agreement 


by way of defeasance, jet the Court will look to the 
sufKCqucnt conduct of the parties, and if it clearly 
appoanfroniauchcondiict that tlieappsrent rendeo 
treated tht transection as ono of mortgage, the 
Court BiJJgivccfTcct foit as.n mortgage and nothing 
more. It wa inislaKe to reject oMilence of the con- 
duct of parties to a written contract on tho ground 
thatitis onlynii indication of an unexpressed ur..- 
WTittcn contract betucen them. Conduct is, no 
doubt, os idence of tho agreement out of which it 
arose ; but it may be Very much more. In many 
cases it may amount to an estoppel. In such a 
case |t Is clear that evidence of conduct would 
be Btrictly admissible under 8. 115 of the Evi- 
dence Act (I of 1872). And even when conduct 
falls short of a legal estojipel, there is nothing 
m tbo Evidence Act which prevents it from- 
being proved, or, when proved, from being taken 
mto conaideration. Courts of Equity in England 
will always allow a party (whether plamtill or de- 
fendant) to show that an assignment of an estate, 
which is Oil Ihcfaeo cl it nn absolute conveyance, 
was intended to be nothing more than a security 
for debt, and they will not only look to the conduct 
of the parties, but will admit mere parol evidence 
to show or explain the real intention and purposo 
of the partiee at the time. The exercise of this 
remedial lunsdictton is justified on two grounds, 
ri*. part iicrforniance and fraud Tiie Courts in 
India arc not precluded by the Evidence Act 
from exercising a similar jurisdiction The ruJa of 
estoppel, os laid down m s. 115, coters^bo whole 


remain in posacesion on the understanding and^beUet 


to be tho most effectual encouragement to it, anu 
accordingly m England the Courts, for the purpose 
of preventing fraud, havem some eases set-aside the 


loscd uy mt! i:.viu(jiice zvei . ... 

he rules laid down by ss. 91 and 92 . .A--. 

!ourta will not be acting lu opposjtion to 

lon of the Legislatu:?. which 
rnTOion. of > 20. cl (c), of the 
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DIGEST OF CASES. 


( sues ) 


XVIDENCE— PADOL EVlDENCE-^cnM. 

3. VARYLVa on CONTnADICriXO WRITTEX 
IXSTRUMENTS— conli. 

of GiinccTy. Quart: \\*bether pror (I) to >. 92 


praatoc from proccoiline upon hia document. K»k* 
♦•1 : L-ikshmvs f. CoviXDi K*vji 

L li. n. 4 Eom. 694 

38. Eiirfence Atl, 

J.92 — Admistibilily of tvidtnee to tonlraditl rfoew- 
mcnL .4, bv’ a deed cf sale absolute on its face, trans- 
ferred certain land to B for the aum of R3T9. A 
alleged that at the time tho transaction was entered 
into It was understood and orallj agreetl that the 
sale was merely by way of security for the p-ayment 
<jf R400 due to a thml jvirty, C, under a eoinpro- 
imse made by J with C for tho Mtisfaclion of a 
decree for Itklj!, which the latter held apainstd , 
and that it was at tho same time orally agreeil 


mission of OTidencoof the oral agreement to contra- 
dict tho deed of sale which had admittedly been con 
temporancous. RaM DviX Ifajete c Heers Lill 
Paray > . • . 3 C. Ij. E. 38d 

89. -■ - Etidente Att, 

j. 92—Ettdenet contradicting document — Jlortjaje 
^Condtlionat salt. It does not necessarily follow 
from s. 02 of the FiVidence Act that subsequent 
conduct and sorrounding circumstances nay not be 
pieen m evidence for the purpose of showing that 


cnce of the mortgage, who merely bought from a 
person who was in possession of title-de^s and was 
the ostensible owner of the property Kasi Kato 
DaSS l. nURKIHUR MoOKERJEE 

I. Ii. H. 9 Calc. 808 : 13 C. L. R. 11 

40. £iiJ<nfe Act {I 

of 1872), «. 92 — JIortgaje~Sale — Conduct of 
pniiiu^Oral efidence vMn admissible to prote 


EVIDENCE— PAROL EVlDENCB-toa/d. 

3 VABTIXa OR CONTRADIcrriXa WniTTEK 
IXSTRUllEKTS-contd. 

which the kobala was cxcculeil, and of the conduct 
of the parties to show that the document had all 


decided In that case. Dalstt Lulihman v. Goclndn 
Kanji, 1. L. R 4 Bom. S94, followed. Bam 
Daifnl ISa)poi v. Ilttra Loll Paray, S C. L. 11. 
3S6, and DnimodJce Pail a. Kaim Taridnr, I. L. 
B. S Ca/c 300, dissented from Hem CnuADXH 
.Soon f, KtLf.Y CirCRN Ds«s 

I. L. P. 0 Cale. 628 : 12 C. L;b.’297 

4L Evidence Act {I of 

1S72), s. 92 — Oral citdenre to show that an apparent 
tnle-dud «ns a morfjaje. In & suit by an nttach- 
int. eri-ditor to net aside an order (which allowisl 
an obji'ction made to his attachment by one claim- 
ing under a ^ale-deed from tho judgment-debtor), 
and for tho declaration of the judgment-debtor’s 
title, the sole l■>suof^l^]C(I was whether the sale-deed 
was bond fide and eupportcil by consideration 
Held, that tlieplaintid was entitled to show by col- 
lateral cMdence that the sale deed was sealW a 
usufructuary mortgage, and that the mortgage had 
expired I'enkatrst.vasi V Reddiah 

I. L. B- 18 Uad. 494 
42. — I Enitntt Ael{l 

a/ »*7y» » oa_v»». » 


were entitled to prove by oral eeidenco that the 
transaction was a mortgage and not a sale, unless the 
pljiutilf was an innocent purchaser for value with- 
out notice of the mortgage Ztncofnv. IVri^ht,! De 
G. d. J 16, foUowed VenLatratnam v. Rfddtah, 
I. L. R. 25 2Iad. 494, considered Rakken v. 
Aucapfodiyar . I. L. R. 16 Mad. 80 

48. Etidence Act, 

(/ of 1972], « 92 — Oral twdence irAen admissible 
to proie that an apparent sale i» a nior/yuje — Ad- 
mtesibBitff of parol tiidenee to lary a written con- 
tract Oral evidence of the acts and conduct of 
parties, such as oral evidence that possession re- 
mained with the vendor notwithstanding the exe- 
cution of a deed of out-and-out sale, is admissible to 
prove that tho deed w as intended to operate only as 
a mortgage. Pbeosxtu Shahs, v. HUdku Suoar 
BoriYA . . . I. Ii. R. 25 Calc. 603 

2 C. W. N. 662 
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DIGEST OF CASES. 
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EVIDENCE— PAEOL EVIDENCE-ctntf. 

3. VABYINQ OR CONTRADICTING WRITTEN 
INSTRUMENTS— cooji. 

44. Evidenee Act 

[I of JS72), a 92 — Evidence of conduct — Return of 
a lease — Inlenthn of partUa, Evidcace ofcoa* 


• •• » 

46. Evidence Act 

(I of 1S72), a. 92, pror. 4 — J/or/jaye — Potccr of 
«ale— Suit to eel aside sale vnder poutr of aale — 
Promise by Mortgagee to postpone sole — Evidence 
of auek promise admissible. Tho plaiattff mort* 
pagtd certAin property to the first defendant on 
28th December 1805. By tho mortgagc.de«l the 


defendant tras the purchaser, 'ibe pUintdl now 
sued to set Slide the sale and be alJoned to irdreio, 
allccins that on tho day before tho sale the fitst de> 


any of tho terms of tho mortgage ; it naa merclT an 
flgreement to forbear, fora period of four days, from 
the exercise of the pouct of sale giren by tho 
mortgage. It thcreforo did not fall withm pror. A 
of s. 02 of tho En'deneo Act (I of 1672} limoAK 
(>a^GADtutl Rakade r. BiiAorrAKDAS Mui> 
ciujfD .... I. E. B. S8 Botn. 848 

46. ETldence of agreement to 

pay interest on document — Evidence of con. 
t^mporanems agreemenl — Suit on 
\ln a suit upon a hath-chitta, the Court, haring 


EVIDENCE— PAEOl. EVIDENCE-eonfd. 

3. VARYING OR CONTRADICTINa WRITTEN 
INSTRUilENTS-^ctnhf. 

which might fairly bo explained by prerious trans- 
actions between tho parties anti by custom. 
Mahomed Siiamsoodeex v. Abdooi. IIeo 

W. E. 1884, 370 

T«_iJ •"‘"T’deed — £n* 

‘ ' ' ' • • • I aRow rfaf ® 

* • ■ ■ • • . '• fgifl "—Ad-' 

* • . p . 'iffi contriicl. 

‘ je Evidence- 

.* dmissible to 

ahoiv that a deed of sale was reallr meant to be a 
“dwlcfgift ’’niidfftrfs “deeflo/aalc ” Sheunb 
Singh V. Asgur Ah, C IT. R 2C7 ; ]VaIee 3Iahom(d 
V. Kti ■■ ...... 

Sahai 

giu&hci 


60. Conduct of ‘parties — £ii'. 

denee Act (/ of 2S72), a. 92— Oral ecidenee 
odmisttMe to proie that a eontryanes ia a tnerl. 
gage ly uny of condittonal aale — AdmiasiLihly of 
pard tvidenca to inryo uritlen eoninet Under lie 
proriMons of a. 02 of the Evidence Act (I of 1672}, 
oral evidence of the acts and cencloct of parties, 
such M evidence of the repajment of the money, 
PL . ft ,Vtt and the exercise of the acts of 

r that 


• way 

istttian untuyu, 1®*^^ 

to The case of BolZisAen Daa r. Legge, L. R. 
27 J A. S$, did not m any way aSect the rule 
laid <lown m the case of Pnonslh Shaha v Maihtt 
Sudan Ehuvja, 1. L. R. 25 Cak.COi. Knii-KAR. 
A»»m Radjias V. Am Hafez (1900) 

I. Jj. B. 28 Calc. 256 x 
a e. 6 C. W. N. 351 


J6L — Eu'denee Act (/ of 

1872), a. 92 — Acts oni# conduct of parties — Oral 
endcace «h«a admissible to prove fAat a convey- 
once IS rcofly o mortgage ly way of eonditionaf 
■ -...Mt »n/ffvrc to van/ a 


47. ,6iitt on promia- 

eory note. ^YIle^e a promissory note is silent as to 
intprest, a rerbal agreement made subsequently to 
the execution of tho note to pay interest may 
proved under cl. 2 of a 82 of the Evidrace Act. 
In the matter of Soudamohee Debva r Spali>- 
iJ-o 12 C. Ifc B. 163 

48. — — ^ — Sutton promts. 

aory note Ifhen a note of hand promised repay- 
ment of a loan, mth interest at five per tent , with- 
out stating cither per meneem or peron««»a,- 
If eld, tbit the corstruetion that interest was to be 
calculated without reference to time was contrary 
Jo all practice, and that the amb guity was one 


conveyance nas really a mortgage oy 

tioiial sale Balhshen Das v. Legge, A .«• - 

t. A. 58. explained. Preonati ShaAa v- D/adAn 

S.ia, ma,si. I- i- ^ «■! 

> Au Hosseuc V Nazar Au a90‘) ^ 

I. D.B.28£a^&2®V- 
s.c. 6 C. W. N. S^‘* 


go Jlegislered labu- 

hyat. proof of-Contemporaneoua ortd “Jjreement 

for reduction of rent— Evidence Act (I of 287!^^ 
A contemporaneous oral agreemrot be 

proved under s 92 of the Evidence Act, to 
tterent is less than what was stated m theregiaterea 
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EVIDEKCE— PADOL EVIDENCE— fenW. 

3. VAnYING-OR COKTnADlCTlNG WHITTEN 
INSTRUSlENTS-cwifJ. 

I-tiltiZiyo/. Per GriTA, J - — The mere neeepUnce 
ol ft n^ucfd rent, though it may ftmount to & fall 
ftcquiltanec, cannot oiiemto ai a binding contract 
without proof of the agreement forming the baaia of 
the reduction grant eti ; and eueh an acceptance doea 
not amount toruch an agreement or release of * por- 
tion of the rent a« to hat eft binding effect. IlAniiA 
lUMAS CnotTcnnv t. BnotcAM Pno^in BiiotniiK 

( 1001 ) ec.vT. N.eo 

63. ■ — Zimitofion Aft 

{XV ol 1S77), a. 19, ptiro/rroph 2 — ir«Hea ac- 
IvorrMgjntnl — Dolt — Alltration. H here ft written 
' ’ ’ ' ' ’ ' ’ ■ 'i haa been 

date b in- 

* the Indian 

UruJran, 

1, Tj. J}. 25 Bom. GIC, distinguished. Goi.auAU 
DiLtmur. hliyAsnii lUnojiAnpiui (1001) 

I. E. D, 2,6 Bom. 128 
54. - ■■ ^EetJenee Act (/ 

of 1S72), a. 52— Etirfence to txsry tenUen mtlrument 
— Execution of eale-deed — Subsequent fcdempfion 
nit on footing that Ike tale teat in /aet a mortgage 
—Endenee of auhaeTuent conefuef to show eoVattrol 
o^eemenf — lneiimiss\lil\ly. On the 2SnI Sc|itcinber 
1870, defendant wrote to plaintiff, inciting plaintiff 
to execute a ^e-decd of certain land in fatour of 
defendant and promising that, if plaintiff did ao, 
defendant would discharge plaintiff’a debts out 
of the income to be dcrired from the land, and 
wottld, aiterthe debts had Ixen diecbar^d, or 
before, if ao reouested, restore the land to fUiiDiiff, 
upon payment by plaintiff of a sum of money that 
had been advanced to him by defendant. This doc- 
umentwas not registered. On the Sdth September 
1 BTC, pUintilT executed a deed of sale of the land in 
defendant’s favour, which was unconditional m its 
terms, and which was duly registere<!. Plaiotiff 
subsequently brought a redemption suit agsiast 
defendant on the dcwl of 2t)th September, and he 
contended that, although that dee<l was, id its terms, 
an absolnte conveyance, he was entitled to addnee 
eridenie of the subsequent conduct of bimsclf and 
defendant, to show- that the transaction was m 
fact, not a sale but a mortgage Held, that the 
evidence was not admissible. Balltsken Dot v 
Legge, L. if. 27 1. A. 68, followed Khanlar Abdur 
Bahtnan v. Ah Uafee, I. L B 28 Calc 256, and 
ilakomed Ah //ossein t. Kaear Ah, /. L B. 28 Cak 
289, dissented from Plaintiff further contendeil 
that the contract viss not containcil in the deed 
of sale alone, hut must be gathered from both 
of the documents referred to aTOro. ffe/d, that the 
document of 23rd September, bring unregistered 
waa inadmissible m evidence, as it puryorted to 
create or limit an interest in the immovesble pro- 
perty eonreyoil under the deed of sale. Pranat 
^nnse V. Lalsktni Annss,Z. ^.26/. A. /6/, follow- 
ed. AcnUTAIIAilAFAJr f. SUBEAHAJn (1901) 

E L. B. 26 Mad. 7 


EVIDENCE— PAROL EVIDENCE-conW, 

3. VABYINa OR CONTRADICTING WRITTEN 
IN.MRU.MENl'ft'— CMi/d. 

■ Evidence Aet {I 

of JS72). *- 92. rrovtto d—Begisterci documcnl—Sub- 
tcgurnt oral agreement — Contract Act {IX of 1872), 
t CS — Bemifwn of ftoriton of promise — Ditekarge 
in full otl receipt of joriion of omoiinf due — A'fi'rfsnce 
of oral agreement. In a auit for two years’ rent, 
due under a registered lea*e, defendant pleaded 
a Bul»«cqiicnt oral agreement by plaintiff to remit 
ft portion of the rent each year, and file*! a nceipt 
by which yJaintiff accepted pay ment at the rwluccel 
rate in full discharge in re«pect of one of the y ears. 
Held, that, although, under proviso 4 to a. 02 of 


lUiuiHiciuit lual luu ujstimige nuu oeeu given in 
pursuance of the allegcil oral agreement, wHch 
though not admissible m evidence, vras not illegal. 
KAiuMrAi.Li Uion Ktniirp t>. Tiiekkit Vittil 
UumowAtKCTt (1002) . I. It. B. 26 Mad. 166 

B6. Evidence to show rate "of 

Intereflt— Etiisnes Act, t. 92— Suit on promise 
torg nofs Suit for balance of principal duo for 


offering to give plaintiff a share in such contract ; 
that fdaintiff consented to lend the said sum payable 
mlh interest at 0 or 7 per cent, per mensem in liea of 


idamtilf endorsed the aakl note as cancelled, 
plaintiff also alleged that be received interest at the 
rate of 5 per cenU per mensem for two months, 
and produced a witness who deposed to that effect. 
This defendant denied UtU by the Original 
Court (following Ahray 'e.Cnix,LB.5C.B,57\ 
that the oral evidence was inadmissible to show the 
rate of interest dekors that of the promissory note, 
and that the subsequent letters, offering a hi'-her 
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3. VARYING OR CONTEADICTINQ ^VRITTEN 
INSTRiniENTS— COnlcf. 

j-ate of interest, were without consideratioa, for 
there was not any evidence of forbearance, and 


siDie. am uy Mukuan, u.J., mat tuo eviueoce 
Mas admissible : that tho law is that, notwithstand- 


the terms of a joint interest in the venture as 
proposed by the defendant ; and the latter refused 
to pay the rate demanded j before any final a^eo* 
roent and while tho transaction was still incomplete, 
the note was given, not as a writing which expres- 
sed or was meant to express the final contract, 
but rather as a vonoher, or a temporary and 
proyi*ional security for the money pending tho 
discussion respecting the rate of interest ; and that, 
if the note was thus given and received, it should 
not be regarded as the contract between the 
parties or as a written contract excluding other 
evidence of the true contract. fU!d by Rebitak, J. 
(concurring with the Chief Justice as to tho 
admissibility of tho evidence), that ossumlng that 
the promissory note did represent a complete 
contract between the parties, such contract was 



57, ConaidexatioTi for deed — 

— Proof of coTiSideration — Rccttal in bond. Oral 
evidence is admissible to prove that consideration 
has not been paid at all or in full, notwithstanding 
the recital in the bond that full consideration has 
been paid. Walee Mahomed v. Ktrainit Au 

7 W. H. 428 

68. Pi'oof of wmt 


received in full was to be paid at the time, and that 
*“®,rest Was not only to remain in abeyance 
pendmg the result of a suit, but to be paid only in 
case of the euccessful termination of that suit. 
bBEWAB blKOH V ASQUS Ali . 6 tV. E, 267 

~r — Pvtdettee to 

ihow only portion of constderaUon of bojid teat 


EVIDENCE— PAHOL EVIDENCE— confi. 

3. VARYING OR CONTRADICTING WRITTEN 
INaTRUMENTS— conM. 

received. VrTicro a suit was brought upon two native 
bonds cxccute<l by tho defendant for tho principal 
and interest reserved, and the bonds contained a 
statement that the principal bad been borrowed and 
received in cash: I/eU. that it was open to the 
defendant to show by evidence that only a portion 
of tho principal sum bad been received by him. 
GAVREVAT.T.ABA RAMCnAXDIlA , VZLLIA BOMAYA 
Nayik v. ViiurrA (JnEin . . 2 Mad. 174 

CO. Proof of con- 

siderafion sMed in a deed. S. 93 of the Evidence 
Act (I of 1873) prevents the admission of oral evi- 
dence for tho purpose of contradicting or varying 
the terms of a contract, but does not prevent a party 
to a contract from showing that there was no consi* 
deration, or that tho consideration was dificrent 
from that described m the contract. Where, there- 
fore, a deed of sale described the consideration to be 
RlOO in ready cash received, but the evidence 
showed that the consideration was an old bond for 
R63-12-0 and R30-4.0 In cash : Held, that there was 
no real variauco between the statement in tho deed 

< 1 . I .. .. .....J 


1. Ij. K. 6 Eom- XbU 


OL . Oral evidence, 

when admiuiile to prove that comideratlon-money 
elated in contract to have been paid, hat not been 
paid, but hai been applied m a way ayretd on be- 
tween the parties— Evidence Act, 1 of 1S72, s. 92. 
Adeed of pufowacontamedarecitilof the payment 
of the sum of R3,000 as bonus to the plaintiff by 
the defendant, the mode of payment being stated 
to be m cash in one lump eum. Tho plaintifi sued 
to recover tho sum of Bl,850, alleging that only 
R150 had been paid, and not R2,000 as re^*ted _ 


the Evidence Act to prove by oral evidence that 
the whole of the consideration-mbney had not been 
paid, jt was equally competent to the 
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3. VARYDsO OR CONTRADICTING WRITTEN 
INSTRUMFNTS— 

af:rc>cmcTit to the cUcot tliat out of that sum tho 
plaintifl "as to refund 111,000 on account of the 
debt due from his rclatirc, and tint on this pround 
the oral evidence tendered was edmkMhle under 
proY. (2) of a 92 of the Act, the atipuktion as to 
the refund of the R1,000 not bem~ inconsistent 
snth the recital as to the consideration in the con- 
tract liSr-iHiMVATSAituSivoitr Lt.r.\YJiEU.i:N 
1. L. R. 11 Calc, 486 

62. Eudence Act 

{/ of 1S72), ». 02 — Endenee fo thoui tnnnnff in 
tchkh cor'itdcraUon ica» tt'jrttd to le paid. S. 92 
of the Indian Evidence Act, 1872, "ill not debar 
a party to a contract m "Titinp from ahowinir, 
notwithstanding the recitals in the deed, that the 
consideration ajicciCed in the dcc<l was not in fact 
paid as therein recited, but "as agreed to l>o paid 
in a different manner. Hulvm Chand v. Ihra Lai, 
l.L.R.SBom. 159, Lola Himmat Sahat Singh 
yf^eichtnen, I L. II. 11 Calc. and Ram 
Raihuh^.BnTjan,!. L. R. 0 All. 392, refemKl to 
Indaoiit r. liAL CnasD . L L. R. 18 All. 188 

On appeal to the Privy Council, the Judicial 
Committee, approring the decision of the High 
Court on the point, regard it as ectlied law that 
where there has been a false acknowledgment by 
reciUl in & deed of sale of the payment by the 


atatement of fact in a written instrument is to be 
contradicted by oral evidenee. Where the considera- 
tion-money bad been acknowledged to hare li»en 

K id by a recital in the sale-deed to that effecti 
Id, that it was no infringement of the above 
section for a Couit to accept proof that, by a colla- 
teral arrangement between vendor and purchaser, 
the consideration-money remained with purchaser 
m bis bands for the purposes and imdcr the condi- 
tions agreed upon between them Lvl Ciisnd v 
ISDAIUIT . L L. R. 22 AIL 370 

L. R. 27 I. A. 03 
4 C. W. K. 485 

63. Evidence to prove contract 

— Statute of Fraudg~Variance leltoetn loughi 
and told noteg. The defendant, a Ilindu, entered 
Into a contract of sale with the plaintiff through 
the medium of a broker. The broker made no entry 
of the contract in his book, and there was a material 
variance in the bought and sold notes debvered 
by him. The notes were accepted and* retained by 
the plaintiff and defendant respectively. In an 
action fornon-dclivery under the contract: — Held, 
that the contract was made before the notes were 
written ; the notes were sent by the broker to his 
prmcipsls merely by way of information ; and the 
Statute of Frauds not applying, the plaintiff was 


EVIDENCE— PAROL EVIDENCE-wonfrf. 

3. VARYING OR CONTT’.ADICTING WRITTEN 
INSTRUMENTS— fonfd. 

at liberty to giro inrol ovidenco of the terms of the 
contract. Claiitom v Suaw 

0 B. L. R. 246 : 16 W. R. 414 

64. Riidence to fan/ 

uniter, eonlract — Etidenre Act {I of 2S72), g 92 — 
Ihughi and gold notes — Oral etiden'e a* to innller 
on uhich document «» «i7«nf — Daniajet. The 
defendants agrccil to purchase (to amre) from 


pLiintifls and the defendants, corresponded one 
with the other, and constituted a contract for 
deliTcrvof 770 minnds conditional on arrival within 
four months. Fifteen hundred maimcls or there- 
abouts of this copper arrived at Ralli Brothers’ 
godowns within tlio timo mentioned in the contract 
between the plaintiffs and the defendants. The 
defendants delivered to the plaintilTs 375 maunds 
0 cbiltacks of copper within time, and m.ido no 
further delivery to the plaintiffs, no other shipment 
of the copper contracted for arriving withm time at 
Calcutta. In a suit brought by the plaintiffs to 
recover damages for breach of contract to deliver, 
the defendants sought to show by oral evidence 
that the contract was for delivery of 750 maunds, 
if onc-fourtb of each of the successive arrivals 
at Ralli Brothers’ godowns should, in tho aggre- 
gate. amount to 750 maunds. Held, that such 
evidence was inadmissible under s. 02 of tho Evi- 
dence Act, and that tho plaintiffs were entitled 
to recover. Janxr Rai v. llnuBOTARAN Nondy 
I. L. R, 17 Calo 178 

65. I Et'icfence Act {I 

of 1S72), 0 ). 92 and 94— Et'iienee to skoio language 
of document not meant to apply to existing facts— 
Enieace contrary to eiibmission to arbitration 


tion Bisning a submission jiaper, which was as fol- 


TbambuwalU to obtain ‘power’ (probate) from 
the High Court for the administration and enjoy- 
ment between us two persons of the proi»erty of Bai 
Godawan, widow of Darjt (tailor) Bhowan Deva 
Dave, I Nandubai, the wife of Wulji Jlala, having 
raised an objection, have got a caveat registered in 
the High Court. In the matter thereof, we the 
Mid plaintiff (and) defendant have appomted you 
an arbitrator to bring about a settlement of the 
Mid dispute. As to whatever award you may make 
and give on amvmg at a decision the same is to 



( 3917 ) 


DIGEST OF CASES. 


( 3918 ) 


EVIDENCE— PAEOD EVIDENCE-eonftf. f 
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be agreed to and abided bj us two pcrjona. Li 
this matter wo each other agree end consent to act 
according to your ‘ award.’ This suhtnission pa|)Cr 
we of our free will and ^deasuic and in sound mind 
and consoiousness hawa made and dehrered after 
having read and understood the same 11 is agreed 
to and approved of by us, and our heirs and repre- 
sentatives in Court (and) the Darbar, Bombay. 
The Engiish date the 30th of October in the year 
1893.” "Before the arbitrator the parties wero re- 
presented by solicitors, witnesses were called and 


tion, and tendered evidence to prove this. Held, on 
appeal (Fabkaii, O.J., and STiucireY, /.), that 
the evidence wag admissible. The language of (he 
submiBSion paper was not so plain in itself, nor 
did it apply so accurately to existing facts ag to 
prevent the evidence being given— 8. IM ol the Evi- 
deoce Act (I of 1872). GrrELLABtrat ArstAiUM r. 
Naudubai . . 1. E. R. 21 Bom. 896 

Beversiog game ca«o m Court below (CanpY, J.), 
where it was decided on other grounds. GiiBU-a. 
BBAt Atsiabau V. Navdobai 

I. L. R. 20 Bom. 238 

60. , . ..I - — Con(r<ie( of in' 

dmniUj — FAxdtnct Aci, »• $2 — ilortyage — Con- 
temporanious oral conlf act In a deed of mortgage 
executed on behalf of a minor by his guardian in 
favour of T (who did not execute it), it was recited 
that the mortgage was made to secure the repay- 
ment of A certain gum which T had undertaken to 
expend in liquidating certain debts due by the 


agreed at the tune of the mortgage that he was 


eAMi ..... /iduU-air 

07. , ■ _ Evidence Act' 

1872, a 92— Evidence — Oral agreement ineonatat- 


EVIDBNOE-PAROL EVIDENCE— eonM^ 
3. VARYING OB CONTRADICTING WRITTEN 
INSTRUMENTS— eonfd. 

found due, on payment whereof the executors 
released the defendants from all claims in respect 
of the share and interest of R, etc. On the 7th 
April 1887, the executors assigned over to the 


by the firm had not been ascertained ; and that it 
had been acrced on by the partners at the tine 
of the release that, in addition to the sum there- 
in mentioned, the executors, as representing the 
testator’s estate, shonld reecivo a one-anna 
shore in the partnership. The defendants denied 
the right of the plaintiff, and contended that the 
interest of R and lus estate in tbe partnership 
ceased at Ins death. They relied on the rcleaso 
and denied any agreement to give the executors 
a shore, and contended that, under s. 92 of the 
Evidence Act (I of 1S72). no evidence could he 
given of the aUceed agreement. For the plainliir 
it W88 contended that the agreement as to the 
one-anna share was quite independent of the release. 
•• •• • < l.«^»^TnpT 1 t that the ext!* 

ite 
in. 

ct» 

B. 02). By the release tfieexei.uioiSt.i.j»io.^,..-ed 
the partners from all «.Iaims whatever in respect of 
JJ’eshaie, and the consideration for that release 
was stated in the document to be a lump sum, on 
pajTnent of which, under the writing, all claims 
atisiw’ out cf the old partnership ceased and 
determined. The oral agreement added snotbM 

t 

t 

t 


VAWJ. r. BuJUOWi Hustojiji uaiuoui^i-i--. 

I. D. R. 12 Bom. 335 
- Evideiice Act, 


. 92^ha Procedure Code, a 317. By an a^ee* 
nent in writing. A, after reciting that he bid tor 
ertaia propertv sold la execution of a deerw 


lAt A bought the propeity foe himself, and not 
t„ B. KOTUSA -■ Mad. al» 
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69. Ezduiion of 


do not preclude one of two mrsoni in whose fAvour 
a deed of sole purported to l>o executed from pror- 
m!; by oral cridenco in a suit by tbe one at^aiost 
the other that the defendant waa not a real, buta 
nominal, party only to the purchase, and that tho 
plamtiff was solely entitled to the property to which 
it related, il conrej ed certain houses and premises 
to plainti0 and defendant jointly by a s^e^decd. 
PlaintiS sued defendant for ejectment from tho 
premises, alleging that he alone was the real pur* 
chaser, and that defendant was onh* nominally 
associated with him m the deed. that a 92 

of the Evidence Act did not preclude plai'iitiQ from 
’ showing by oral evidence that ho alono was tho 
real purchaser, aotmthslanding that the defendant 
was described in the 8ale*deea as one of the two 
purchasers. MnciuyD v. hUoDo Rast 

I. L. R, 10 AIL 421 

70. — Custom or uso^e 

<iunti/s/inff confrael— Evidsnes Act (/ o/ IS72), s. 92. 
prov. of. On tbe 18tb 


24th September 1800, the defendant gave tbe 
plaintiSs an ordcrat au increased limit of price 
in the follow mg terms:— Please telegraph your 
hlanchester friends to purchase on my account 
O.'i bales grey dhoties rclatmg to No 3053 at 
an all-round advance of Id. per original 

limits for November, December, January abip- 
ments, in three mouthly lots, about 8 bales to i 
bo shipped in each month ” This order was 


on me uiii x/vceuiuer lauu ; u uaies were usuueu lu 
tho same carriers on tho 4th December 1890, and 
were shipped on the 13th December 1890 ; 10 bales 
were handed to the same carriers on the ^rd Dec- 
ember and one bale on the 24th December, and 
these Inhales were shipped on tho6tb Januapr 


at intervals' of four weeks. He also contended 


EVIDENCE— PAROL EVIDENCE— eonld. 

3. VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS-tonlJ. 

that tho shipment on tho 0th December 1800 was 
a late shipment, and that he was not therefore bound 
to accept tho goods under the contract. As to 
this last contention, tho plaintiffs alleged that by 
the custom of Dombay in tho case of contracts 
mado with members of tho Native Piece-goods 
Association, tho dato of tho carriers' weight note 
was to bo regarded as tho dato of sbiximent, and 
that, under such a contract as the one in question, 
delivery to tho Railway Company or other inland 
carrier was equivalent to shipment. This custom, it 
was alleged, originated m consequence of tho above 
Aasociation having agreed that all piece-goods 
ordered out by its members should bo conveyed 
to Bombay by certain lines of steamers only, and 
by no others It was stated that, unless some 
such custom existed, it would in many instances 
be impossible for Bomb.ay merchants to carry out 
their contracts, as no steamers of the selected lines 
might be Avadable. Tbe Judge of the Court of 
Small Causes at the hearing found that the alleged 
custom existed, and was generally accepted and 
understood by merchants and dealers in Bombay. 
On reference to the High Court : Jhld, that evi* 
dcuco of the alleged custom or usage of trade was 
not adtnis'iblo under s 03, prov. (5), of tbe Evi- 
dence Act (I of 1872) to cxplam or vary the natural 
and ordinary meaning of the words in the contract. 
The parties contracted for a shipment on board of a 
ehip or steamer, and to allow evidence cd a linage 
that delivery to a Railway Company at an Inland 
town should be regarded as equivalent to ship- 
ment on boanl a vessel at a seaport town, would be 
to allow evidence of a usago repugnant to, or in- 
consistent with, the express terms of the contract. 
Suits v. Lcnna GastLa Damodib 

I. L. B. 17 Bom. 129 

71 - Evidenee Act 

(/ of 1S73). t. 03, iirov l-~ilutual mtslale of /ncM 
— Eqmta^t relief — RecUficraion of a deed of convey- 
once. i\1iero the plaintiffs brought a suit to ’m- 
cover possession of some land on tho allegation 
that it was covered by the conveyanco executed 
in their favour by tho defendant, and the defence 
was to the effect that what was intended to be sold 
and purchased was the reicnue.paying estate of 
the defendant, but that the land m suit which was 
the homestead of tho defendant, though found 
included in tbe estate, was not expressly excepted, 
because both tho x>arties were under the mistaken 
unpression that it was not so mcluded, but was 
lakhiraj ; and it was contended that it was not 
open to the defendant to raise such a defence 
m this suit. Held, that it was open to the Court, 
having regard to prov. 1 to s. 02 of tbe Evidence 
Act, to allow oral evidence to be put in to prove 
the mutual mistake. HrW, also, that, where there 
is a mutual mistake of fact in a case as here, a 
Court administering equity will mterfero to have 
the deed rectified, so that the real intention of 
both parties may be carried into effect, and will 
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3. VARYING OR CONTRADICTING WRITTEN 
INSTRUMENTS— ccmsW. 

Dot drire the defendant to a separate suit to 
rectify tho instrument. Held by BaNElUEE, J. 
thatprov. 1, s 92 of the Evidence Act, does not 
limit the admissibility of oral evidence to a nuit to 
obtain a decree on the ground of mistake. 
MoHESDEONATn MOEERJEE V, JoOEKDRA NaTO 
Rov .... 20.W.N.280 

72. — Evidence to contradietdeed 

— Indian Evidence Act {I of JS72), a, 02--Oral 
etideuce toeentradtclthe recital in a deed. AVbcnone 
of the parties to a deed is, under any of the 
provisions of s. 92 of the Evidence Act, permitted 
to go into oral evidence, it is open to the other party 
also to rebut that evidence by oral evidence. AVTicro 
a deed recited the payment of a certain considcra* 
tion, and theplaiutiil denied the passing of any 
consideration, and adduced evidence in support of 
his contention, under the provisions of e. 92 of Iho 
Evidence Act, it is open to the (lefeiidants to go 
into oral evidence to ahosv that there %\as some 
«onsiderat!on> for tho deed, though not the 
same as that recited intho deed. Lola Himmat 
Eahai Sinfjh V. Lletihelltn, 1. L. R. II Cate. dS 6 1 
Ilukum Ohand v. Ilirnlol, I. L. R.S Iiom. IS9, 
leferredto. Kailash CBA^ORA Neoai v. IlARtsn 
Ckamdiu Biswas (lOOO) . . 6 C. W. N. 168 

73. ■ — , Evidence of mere surety* 

ship— Act I of 1S72 {Indian Evidence Acl).». 
Conalruetion of document — Evidence of oral agree' 
went not excluded. The pkintiS sued to recover 
money which he had been compelled to pay in virtue 
of a mortgage executed by his two half'Ststcrs and 
himself. His claim was based on the plea that, 
although appearing in the bond as a co-obligor, he 
was in reality merely a surety Held, that evidence 
uas admissible to show that the plaintiff execoted 
the mortgage-bond as a surety only. SnAMsn-tn.- 
Jahan BeoaM V. Ahmad Wau Khak (1903) 

I. L E. 25 All, 337 

74. Collateral agreement— 

Agreement between lessor and lessee ccdlnteral to 
Ihelease — Admissibihti/ in evidence — Registration — 
Emdence Act {I of 1S72), s. S2 — Registration Act 
{III of 1877), s. 17— Act 17 of 1882, sf. 105, 107. 
An agreement by a lessee to pay for a term of 
3 ears an annual sum of money to his lessor, 
forming no part of the terms of his hold- 
ing, and no charge on the property leased, 
and being a mere personal obligation colla- 
teral to the lease, which, moreover, was to take 
effect at a future date after the sai 1 term of years 
had run out, is not afleettd by s. 92 of the Evidence 
Act, and does not require registration under s. 17 
of Act lU of 1877, read in conjunction with tho 
Transfer of Property Act, 1882, ss. 105, 107. Son- 
IUMA^^Alf CHATTIAR v ArtTNACII lI.AJt (^HETTIAB 
■fl902) . , . I. L. K. 25 Mad, 603 : 

ae.I..Il.29I. A.1S8 
e O. W. N. 886 


Set Evidexce. 

— 8.14. 

Set (hiABon TO JrRY — Sciuiis'o rr js 
Special Cases — Questioss op Lvw 
AXD Fact , • 8 W. R. Cr. 60 

See WrrxESS — CnnosAL Cises — Exami- 
XATiox OP WirsESS — C ross-examixa- 
TIOX . . ISW.R, Cr.l8 

— 8,24. 

See PRIVILEOED Ojmmcxicatiox. 

15 "W. R. 340 
IB.L. R.A.Cr.8 
10 W. R. Cr. 14 

— fl. 32. 

See CoxFESSiox — Covrrssroxs smsE- 
OOEXTLv RETRACTED 8 Bom. Cr. 103 

— 8.34. 

Set WirxEss— C rimival Ctsrs- E xami- 

XATJOX OP WiTSESSES— CPOS«-EXiMt- 

XATiox . . 15 W. E. Cr. 23 

— 8. 67. 

See ArPELUiTE Cottrt— D noEXCE axd 
Additional Exiorvcz ov ArrEAi. 

V 8 W. R. 490 


EVIDENCE ACT (I OT 1872). 

Set Bevoal Tbnanc\- .4ct, 18S5, ss. 106. 

109A . . I. L. R- 31 Calc. 380 

Sec Biiaodabi and Narwadari Act, 
89 . 3. 5 . I- L, R. 28 Bom. 390 


Civil Proceditrc Code, 1882. b. 373, 
I. L. R. 81 Calc. 065 
See Con'tr-act . L L. R 31 Calc. 614 
I. D. R. 28 Bom, 420 


See CEiJnxAL Proceddp.e Code, bs. 162, 
172 . . I. L. R. 83 Calc. 1023 

Set Estoppel . I. L. B. 28 Bom. 440 
I. L. E. 35 Calc. 904 


See Evidence. 

See Hindc Law . I- L. R. 27 Mad, 32 
I. L. E. 31 Calc. 262 


See OuDH Estates Act, ss 8, 10 

I L. R. 26 AIL 119 

See Probate . I. L. R 31 Calc. 357 


Ti-.-./’-J-/ J-» TT.Taf 
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EVIDENCE ACT (I OE 1872)— eonjr/. 

Ocncc Act {I of 1872) «lo<^ not prorMo that there 


enUe to tho'o, who have to'administcr the criminal 
lawinln'iia. EMPEnon t. pAE Oanoapiiiii TrLAK 
(1901) . . I. L. R. 28 Bom. 470 

e, 2 — Oral (oj)l(nit>oraneous agnnneni 

cannot le nt vp to aiid lo n trrilffn tontnet 
— Eatfm€nt> Act {Y cf 2SS2), ». 13, tl». (r), 

(/) — j^a-’cmenl of ntctfily^So tfuement on lh< 
ground of conrrnitnee, wX«n Ihrre ft ofirr mean*j>/ 


The law nntler a. 1.3, cl. (e) of the Easements Act, 
is the e.ame as the law m En"}aml IVwljler v. 
-^Aarpr, /. L. B. IS All. 270. SSI. follonc*!. 
Eauirti V. Baniodfir laht'iirda*, I A. li. IG Item. S%2, 
559, not followwl. The J7«nici;»vli{y of ifte Oily 
bf Poona v. T’aman Etijaram OSofap, /. I>. R- 19 
Rom 797, not followwl. To sustain a claim uwler 

e. 13, cl. (if) of the Easements Act, the easement 
claimeif must Le apparent and continuous A 
contract in writing cannot bo added to by a con- 
tcmiioraneoua oral agreement Knistiv v'Iabazo 

f. JIaRbajp (1005) . I« L. R. 28 Mad. 495 

L _ a. 8— “ Court'' mtantng of 

Tho definition of “ Court ” given in the 
Evidence Act (I of 1872) is framed only for the 
purpose of tho*Act itself, and should not be estended 
beyond its lesitimatc scope- Qoaas-E'ians^r. 
TtioA . . I, L. E. 12 Bom. 86 

2. “ Court ” — Begia- 

trafion Act (VIII of J371), s S2-^Sub-Brgi»trar— 
Pinal Codt, t. 228 By s 82 of the Registration 


See CosTESsios — CoSTraaioNSTo Touck 
O rncEKs . I. Ii. B. 14 Bora. 260 

8.4— 

Set Aora Texaucv Act, s 201 

I. Ii. B. 29 AU. 148 

88. 4, 32, go— /Vocftce of Prtiy 

Council vith respect to decisions as to crcifi&fZirjr 
of teilnes'es b’J lower Courts — Ilode of dealing with 
hearsay etidcnce — Ancient document — Discrthott of 
Court in coRinjfor/ornmf proof of The Jodicial 
Committee will not criticize with any strictness 
opinions as to the credibility of witnesses, which is 
eminently a (jucstion for the Courts in India 
M*herc the Courts below had rejected the evidence 
of certain witnesses on the ground that it was 
hearsay only and had not conformed with s. 32 


EVIDENCE ACT (I OF l872)-<en/,/. 
88. 4, 32, DO— coneW. 

of the Evidence Act, and on the face of the cvi. 
draco It was sometimes uncertain whether tho 
i«ilnes«ei were sjwaklng from their own persona) 



producc^i from pro^t custody, tho Courts 


Act by not admitting tho document in evidence 
uithout formal proof, and rejected it, when no 
aoch proof was given. The Judicial Committee 
Considered that the discretion of the Court had been 
rightly exercised and declined to interfere with it. 
SBAFI<J.c^f-^^S3l r. Shaban Ali Kdas (1004) 

I. IaB. 26 ail B81 
8c.L B. 31 1, a. 217 

8. 8, IUu 8. (a)— 

Rer Hbirsiy EviDEvcr — 

11 0. W. N. 280 
_ 88. 6, 7— Adinisskbditv of ^usa* 

tiORt as to circumstances under vhteh accused 
teas txamtned on two days. In recording the ex- 
amination of the accused, which uas taken on 
two several occasions, tho Magistrate made the 
certificate reipiired by a 3G4, Criminal Procedure 
Code, on the first page of tho record only, 
although the record of tho examination taken on 
the first day alot.c extended over tuo pages, and 
Uiat taken on tho second day was written entirely 
on tho second page. Held, that tho defect was 
cured by the evidence of the Magistrate In re- 
cording thisendineo the Sessions Judge disallowed 
the question put to the Slagistrato as to tlio cir- 
cumstances winch led to tho examination of the 
accuscil on the second day field, that the defect 
was cured by the evidence of the Magistrate. In 
vecovding this cwidence tlic Sessions Judge dis- 
allowed the question put to the Magistrate as to the 
circumstances which led to the evammation of the 
accused on the second day. Held, that the ques- 
tion was relevent and should not have been dis- 
allowed. Emteror f. Raja^ii Kanto Koer 
(1904) . 8C.W.N.22 

S3. 6, 8— 

See CBnirsAi, Procedcee Code, s. 436. 

6 C. Vr. N. 674 
1- — ■■ - — 8, 8, 111. (k) — Admission — Con- 
fission. A prisoner was mdicfed for theft and 
dishonestly receiving stolen property. The pro- 
secutor. while travellmg by train to Calcutta, 
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UVIDEN’CE ACT (I OF l872)_c(jnll. 
8. 8, ill. (k) — condd. 


EVIDENCE ACT (I OF 1872)— ronW. 

— s lO— 


.discovered tho loss of the property, and stated 
his loss to a railway police inspector at the first 
station at which the train stopped after ho became 
aware of the theft, the prisoner not then being 
present. This statement was tendere<4 in evidence 
and admitted under s, 8, ilL (I;) of the Evidence AcL 
Evidence was also tendered of a statement made 
by tho prisoner to the constable who arrested him, 
to the effect that some of tho property had been 
given him, and that be had bought the rest, and this 
was admitted i the Court remarking that there was I 
a distinction in the Evidence Act between “ ad- i 
mission ” and *' confession.” QtniEX v. Mac* [ 
DOXALP . . • , 10 E, li. H. Ap. 2 

2. ill. fg), and B. 6 — S(alemenl i 

madt lo third person hif person injured Tho 
only evidence against a prisoner charged with hav- 
ing voluntarily caused gr.cvous hurt was a state- 
ment made in the presence of the pri«oaer by the 
person minred to a third person immediately alter i 
tihe commivMco of the offence. Tho prisoner did ' 
not, when the statement was made, deny that ' 
she bad done the act complained of. Held, that i 
4he evidence was admissible under e 6 and a. 8, iQ 
( 7 h of tho Evidence Act In the matter of lA? pefi. 
tion of ScitiT Dbodxi , L Ii. H. 10 Calc. 302 

ea. 8, 24, 25, 28, 27— Accused * 

induced to patnl out the hidinj place of stolen 
properly— Conduct^ Admissibility of eiidence— 
CrirniMl Procedure Code, s. 16i— Confession. 

21 was chafed with the murder of a girl £a 
the hope of pardon being given to her, she took 
the police to a certain place and pointed out 
and produced certain ornaments, which the 
deceased was wearing at the time of her death. 
Reli, that evidence was admissible to show that the 
accused did go to a certain place and there produced 
certain ornaments. Such evidence was admissible ■ 
under s. 8 of the Indian Evidence Act irrespective 
of whether the conduct of the accused was or 
was not the result of inducement offered by tho ■ 
pobce. Esipekob v. ^lisnt (1009) i 

I. h. JL. 31 AIL 582 I 

8. 9 — Copy of proeeedinq anterior 

to suit containing mention of the descent of one of the j 
parties to the suit — Document shotnny parenlaje of I 
parly — proof of pedigree — C7»w7 Procedure Code, j 
s 56S One of the questions m issue m a suit as to 


was described as the son of B. S. f7efi,that the j 
was admissible m evidence under tho • 

projsionsofs Oof Actlof 1872. RADHAwSmon , 

V Kuabji Dichhit . I, L. E, 18 AU. 88 * 

s. 10 

S« AB ITEMBNT 4 0 W. N. 628 


See Coxspnucy . L D. R, 28 Calc. 767 
1. Ii. R. 30 Calc. 983 


a. IL 


See Crtwival Proccdcre Code, s. 41(i. 

5 C. •?7.ir. 674 
Set Lease — C nxsTnccrio.v. 

. I.Ii.R.30 Calc. 883 
See Res JrDir.iTA — EsvorpEt. nv Jl-do- 
MCVT . , I. L. R. 8 Calc. 171 

L li. B, 3 Bom. 3 
L Ii. R, 25 Calc. 623 
2 C. W. N. 601 
I. — • ■ - Paei malcing pro- 

bable a fact in issue — Admission by one defendutd 
refettjnl against other defendants In a suit brought 
by the plaintiff against several defendants to pre- 
vent encroschm'nts by the defendants in a lane 
which was tho common property of himself and 
the defendants : — Udd, that the admission of one 
of tho defendants in a previous suit to which the 
other defendants were not parties as to the common 
character of the portion of the Jane between 
hts house and the plaintiff’s, and also a similar 
statement in a deed put m by another of the 
defendants to prove lus title to his own house, 
were admissible in evidence to establish the 
common character of the entire lane as alleged 
by the plaintiff The fact of common ownership 
of other parts of the hne should be treated as rele- 
vant to the issue as to the common character of 
the entire lane on the pnociple laid down in s. 21 
of the Evidence .\et. Na»o Vr*AVBE c. Nabhahi 
I. Ii. R. 16 Bom. 125 


2. 89. 11, 21, cl. (3) — Admissibility 

of petition and icntlen statement filed in a precious 
proceeding ^7here tho plaintiff and some of the 
defendants were co-owners of certain properties, 
the question at issue being whether there was a 
partition between them and whether under that 
partition the defendants came to be in possession 
of a specific property in lieu of their sharv-a m all the 
properties, a petition and a wntten statement filed 
by the defendants in certain previous suits ad- 
mitting the part'tlon and exclus ve acqnisitio i 
of the apeciUc property were put in, but objected 
to as madmissible in evidence. Held, that the 
doenments were admissible against those defend- 
ants under es. 11. cL (2), and 21, cL (3), of the 
Evidence Act. Naro Vinayek v. Narhari, I. L R- 
16 Bom. 125, rebed upon. OvaKWessa v JIoba- 
bakatt^essa . . . I. Ii. R. 25 Calc. 210 

2 O. "W. 27. 91 


a ss. 6, U and 153 -^Statement 

iT another leilntss was at a particular place at a 
rtieular time The statement of a witness tor. 
0 defence, that a witness for the prosecution was 
a particular place at a particular time and eonse- 
lently could not then have been at another 
lere the latter states he was and saw the accuse 
ISOJ8, is properly admissible m evidence, even 
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EVID ENCE ACT (1 OF 1872)— confrf. 

■ — 89. 6, 11 and 162— eondi. 

though the witness for the prosecution rnky not 
himself have been cross-exaiumetl on tho point s b-i. 
6. 11, and 153, ill. (c), of Act 1 nf 1872. Ueo r. 
SasnantM Mckcndji . . llEoni.166 

4. 88. 11, 43, 64, and 163- 

AimiHibtlity of evidence of one crime to prow 
<xi»/cnf« of another — ro**erJion of forged doeu- 
tnenis. S. 11 of tho Erulenco Act should not be 
construed in iU widest signification, but considered 
as limited in its effect by s. 54 of tho Act. So con- 
strued, s 11 renders inadmissiblo tho cviJenco of 
one crime (not reduced to legal certainty by a con- 
viction) to prove the existence of another uncon- 
nected crime, even though it bo cognate. Accord- 
ingly, the poasession by an aeeusetl person of a 


with having forged a promissory note, and denies 
having ever executed any promissory note at all, 
the evidence that a note, similar to the one alleced 
to be forged, was in fact executed by that person, 
is net admissible nor even w'ouIJ a judgment 
founded upon such note be so: ss. 43 and 153 of 
the Evidence Act. Reo. r. PaRnnopass 
AuBanasi .... 11 Bom. 80 

5. 88. 11, 64 — Bomhai; Pretention of 

Garribting Aet (71’ of 1S$7). «s 4, S. 6. 7— 
Kujnrvj a common yomin^-^ouic — AjijitieahiUti/ 
of fresnmplion under e. 7 to coses under $. 4 — Prt- 
tious coniscfion— Crtmtnof Procedure Code {Aet V 
of 2893), $. 543. Held, that the evidence t^t the 
accused had been prcTioualy convicted of the 
eameoQencewasadmissible to show guilty know- 
ledge Of intention. Euperob v. Alloomita 
H c8An{10O4). . 1. L. E. 28 Bom. 129 

8.13. 

See Civil Procedtoe Code (Act XIV op 

1882), 8. 13 . 12 0. -W. N.739 

See Evidesce — Civil Csses — Decrees. 
Jddosiests, A>'D Proceediros ih 
FORMER Suits — Decrees and Pro- 
CEEDINQS NOT INTER PARTES. 

See Eitdence — Civil Cases — SIiscel- 
LAKEOus Documents — Criminal Court, 
PBOCEEDIHOS IN E L. R. 29 Calc. 187 
See Res Judicata — Estoppel bt Judo- 
ments . I L. R 3 Bom. 3 

I. Jj. R. 6 Calc. 171 
E E. R. 25 Calc. 522 
2 C. W. N. 601 
5ee Sfeci al or Second Appeal — Grounds 
OP Appeal — Questions of Fact. 

I. Ii. R. 23 Calc. 179 
E Xk R. 21 Bom. 110 
I. Xb R. 22 Bom. 430 

— j Bight — Pulfie right, 

ito right mentioned in the Evidence Act, a. 13 


EVIDENCE ACT (I OF 1872)-cjnfd. 

' 8 . 1 3 coneJd. 


is not a public right only, 
r. Bissumdeb Sinoii . 


SooRjoNAnAiN Panda 
• .23W.R.3U 


88.13(a), 32 (7). 


See Custom . . UC.-W.N.703 

~ 88. 13 (b), 32 (3), & (6), 6,40, 90. 

Hindu Law . 1. Ib R, 32 Calc. 6 
— 88. 13,' 40, 43— 


; — — Principles applieaiU 

to purchase — Hinduf — Mahomedans — Judgment not 
•ntj^ partes— Admissibih/y in au6sei;uen< suit 
— Transaction— •• Parl/eular instances in tehich the 
nght IS claimed ”~Bes fudica/a The pnnciplea 
applicable to a purchase bv one member of a joint 
Ilindu family from another are not applicable to 
M^omedans.^ Plaintiff, a Mahomedan, brought 


mortgagees of the lather brought a suit on the aort- 
gaM against the plamtiff, his father and mother 
In tho said suit the sale to plaintiff was held to be 
a sham transaction and the plaintiff bad to pay 
off the mortgage. In the suit brenght by the 
plamtiff for tho Tccovery of the house on the 
atrengtb of the salc-dewl, the defendants peLed 
<50 the judgment m the amt on the mortgage to 

anoOT ..Ia ...An f| — i— —At. . ^ 


. .. y was not 

proved to be Jond fide. On second appeal by the 
[ pbintiff, a question having arisen as to the admis- 
I aibility in evidence of the judgment m the auit on 


judgment m tho suit on tho mortgage was admis- 
sible to prove that tho genuineness of the plaintiff’s 
axle-deed was then questioned, but it cannot be 
used for any ulterior purpose. MAnauAD v 
Hasan (190G) . . I R. 31 Bom, 143 


J.14. 


See CaiinKAL Procedure Code, s. 43I5 
6 C. W. N. 674 


— 8. 14 (a). 

See “ Criminal Procedure Code, ss 196 
m. 537. 287. 22.7, 200 ” ' 

I. L. R. 32 Mad. 3 
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s8. 14, Ezpl. (1), Ulus ( 0 ) : 16, illue. 

(a). 

See CuxATiso . 1 It, E. 86 Calc, 673 

6S. 14 and 15 — Admisjththtg of evi^ 

(fence — Penal Code, t HOC — Fratiduhni trantftrs 
of property to dif/erenl persont Where tho ac- 
cused uas charged under s 206 of the Penal Code 
with fraudulently transferring three properties to 
three different persons on a ccitain day in order to 
prevent their being seizctl in execution of a decree, 
and the prosecution tendered cvidcnco of five 
other fraudulent transfers of property effected by 

■ • .. ro— « ,ro», ftTviutrpntlv Vl{(h 


j EVIDENCE ACT (I OP 1872}— eontt. 
B8. 19 and 80— toncld. 

aged 40 years, from Dewa, on solemn affinnatjon,”’ 
and in it the nitne«3 stated, “ I have lived with 
Ghulam AH these 12 or 14 years. I live<f with 
him before his wife died, two years before that 
esent,” Ileld, reversing the decision of the Ju- 
dicial ConimLssioncr's Court, that tho heading was 
only descriptive of tho witness and formed no part 
of tho evidence given by her on eolemn afllrma- 


transfers which were Bpccificd in tho charge were 
made with a fraudulent intent. Jieg. v. Pitrbhudaf, 
11 Bon SO, distinguished Queei.-Empiie9s v. 
Vajibam . I. L. R. 10 Bom. 414 


— a. 10. 

<See CoMPisY— WisoiNo ur— G eseral 
CASES . . I. L. B. 8 AIL 968 

88. 17 and 18’— Horoscope— Admit- 

aion. A horoscope, which had been a public 

.....J r— 1,lcn, ,nA//K,l re|ie<l 


distiflguishod. GotrypAK t*. Gopyoxy. 

1. L. E. 17 Mad. 184 

s. 18. 

See Admissio> — Adjussio>s if State- 
MEKTS ASD Pl.FADI’eOS 

22 W. B. 303, 304 not© 
23 W. H, 27 
I. L. K. 11 Calc. 688 

ss. 18 and 21 

See Iks(3I.vency — Voluntaby Cokvet- 
AKCES ASD OTHER ASSIOyaiESTS BY 

Debtor . I L. H. 19 All. 70 
L. E. 23 I. A. lOQ 

■ ES. 19 and 80— Ptuience — Proof of 

divorce and suhsequent tnamayt — Depoeilion »» 
former ' — . . . , ^ 

suit in pimded 

on her {rom a 

former airiage 

to another roan (Ghulam All), in whose service she 
had been for some years and to whose property 
the appellant claimed to succeed as hia daughter 
and heir, the respondents produced a depositioa 
inadc after the buth of the appellant by her mother 
in a criminal case. The heading of the docu- 1 
ment was Ghatooran, wife of Eda, caste Shaikh, 


second marriage ot tho appeuant a luoiiiei was a 
valid one, ami that the appellant was legitunato 
ami entitled to the property she claimed. IIaQ- 
DCLAXo Aidiad litrsAix (1904) 

LIi. B. 20 AU. 108 
8,c. 8 C. W. N. 24L 
h. K. 31 1. A. 38 


1 FeeBcxAR! , . 0 0. W. N.89 

I “ Bepresentatiie 

in titferttl ” — Purchaser at mU in execution of dteree. 
The purchaser at a sale in execution of a decree 
1 was held 1o bo a "representative fn interest" 
of the judgment-debtor within the meaning of the 
I Evidence Act, I of J872, a. 21. U.^yoFOORyA 
Dassee c. Npepr Poudar . 21 W. B. 148 

BS. 21, 32 el. (6). 

See lIciDU Law • I, D B. 38 Calc. 690 


B. 24. 

See CoPESSios— CoXyESsioss TO Maois- 
TRATE • • i. D E. 2 All 260 

I.L. E.3A1L 838 
I. L E. 22 Gale. 50 
2 O. W. N. 702 
I. D. B. 25 Bom. 168, 643 
I. Jj. H. 26 Mad. 38 
11 O. W. N. 904 
See CoypEssioy — CoyyESsross cndeb 
Threat or Pressure. 

BS. 24 , 20 . 

See CiRcmisTANTiAL Evidence. 

OC.W. N .474 


as. 24, 167— Criminal Procedure 

Code (Act V of 189S), ». 162— Bombay Cdy 
Police (Act IV of 1002), a. 63— Amended Leltera 
Patent, 1865, cl. 26— Statement made hy a niineaa 
to and taLen doum tn tvritiny by a Police Odicer 
AdmutaxhiMy tn evidence— Confeasion of accused, 
admtesibililu of One P, an entry clerk id the 
General Post OSice, Bombay, was charged with 
having committed theft in respect of a regist re 
letter S. a friend ot the accused, had made 
a Btetcmcnt to a Police OfScer, which the latter- 
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EVIDENCE ACT (I OF 1872)— eontl. 

- - — B, 24 — ecmcU. 

hdd UlkCn down in writing. At tho trUI S. denied 
harinc made the atatement, whereupon the 
presiding Judge admitted tho statement in evMenco 
both to discr^it S and aI«o as cvidenco spamst P 
in that it contained statements made to the Police 
corroboratmg confessions mac^ by P. These con- 
fessions were al«o used in cciuenee against P. On 
the application by P's counsel, tho Adcocatc-Ccn- 
era! ccrtiGcd under cl. 20 of the amended Letters 
Patent that tho asid document was xrrongly admit, 
ted. On a review of the Full Bench s f/rW, that 
having regard to a. 162 of the Criminal Procedure 
Code (Act V of 1S9S), tho said document ought not 
to have been admitl^ or used m evidence againat 
tho accused. Tho further <iuestion was rais^ by 
Counsel for tho accused whether tho confessions 
of the accused were irrelevant under a. 2j of the 
Indian Evidence Act (I of 1873). I/rlif, that tho 
confessions were rightly admitted in evidence. Per 
Battt, J. — It Is not sufficient to render a confession 
irrelevant under s. 24 that there may have been 
added to it a statement, which has been improperly 
induced by threat or promise. In order to make 
a confession irrelevant it must bo shown that tho 
confession itself was improperly induced. Per 
DavaB, J.— In tho absence of the point being 
reserved or certified by the Advocate-General tho 
Full Bench has no right to sit in anpeal on tho 
decision that the confession was legally odnissiblo 
In evidence. EMPenoa v . Kasarav Raottuvatii 
Fatsi (1907) . . I. L. B> 32 Bom. XU 

8S. 26 and 26. 

See CoyPESsioir — CoKFESSiONa TO Porjcs 
Omesns. 

— . — 8. 26 (Criminal Procedure Code, 

1861, s. 149). 


See CoNTESSiox — CosrESsro^ts to Power 

OPFicEns . 1. L, H. 20 Som. 196 

L Village Munsif— J/oy»rtro/e. 

A Village llunsif in the Hladras Presidency is a 
“ Magistrate ” within the meanmg of a 2C of the 
Evidence Act, 1E72. Eurnssa r Uawawsiyya 

I. li. K. 2 hlad. 5 

2. Police officer or Tdagistrate 

of a Native State. The words “ police officer ” 
and “ Magistrate ” in a. SO of the Indian Evi- 
dence Act (I of 1672) include the police officers 
and Slagistrates of Native States as well as those 
of British India. QnsEX-EirrREss r. Kagu Kau 
Z L. B. 22 Bom. 235 

— (Criminal Procedure Code, 

1881-69, 8. 160). 

See CoiirEssiox — CoiTEssioxs To Poucr- 
omcEES. 

VOL 11. 


EVIDENOE ACT (I OP 1872)— eonfi 

— 8. ^l-^ondd. 

See EviDEXcr — C iumwai. Casts— 
Statesjests to Poucz-omcEES. 

— 8 . 20 . 

See V’CTDicr or Jitby — P owzB to dtter- 
SERB tnin Verdicts. 

20 “W. R. Cr. 33 

8. 30. 

See (^sFEssiox — C oxfession of Prison- 
ers TRIED Jonm-r. 

1. Retracted confession — Evx» 

denee — Vit of retracted confusion as against person 
maltng it and as agaijist eo-aeeused. A retracted 
confession may bo taken into consideration, 
that is, need as evidence, not only as against 


I. L. R. 29 All. 434 

2, ■ ■ - -- Joint trial— Ccn/ession — Pka 

of gudtg b>j one of the aecvsed—XJae of his eoa- 
fession ogoiTMl the rest — (Jnminal Procerfure Vode 
{Jcl V of 1S9S), ss 271, 343. IVTiero an accused 
person bas pleaded guilty and the Court is prepared 
to convict on that plea, it is contrary to the spirit 
of the Ian to postpone tho conviction so that the 
person, who has pleaded guilty, may technically 
be said to be tried jointly for the same offence with 
other co-accused and any statement in the nature 
ofaconfcssion that he may make used against them. 
Queen-Emprus v. f^allua, I. L. B. 23 AU. 53, fol- 
lowed. Emfesob V KnEORAJ (1008) 

I.L.E. SO All. 640 

8. - - Confusion of co- 

aemsedfvho pleads gvilty at joint trial-~Value as 


for eufficient reasons refuse to accept the plea of 
guilty and continue to try him jomtly with the 
other accused and then in the trial take bis con- 
fession into consideration against the other accused. 
Queen-Empress v. Pahuji, /, Z, J}. 19 Bom. 195, 
Qu^-Empress v. Pallua, I. Z. B. 23 AU. 53. 
Emperor v. Kheoraj, /. Z. B. 30 AU. 549, referred 

6 I ' 


I 
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EVIDENCE ACT (I OF 1872) — eont«I 
B. 30 — concld. 

to and crpliiinod. SuKDEV Tewaw r. The Krro- 
Emtebob (1000) . . 13 O, W. N, 6fi2 

s. 3L 

See EsTorPEt — EsTormt bv Coxorcr. 

I. L. K. 14 Bom. 312 


L Statement by peraoa eince 

dead — t'n <tnd<aee of aiattmenl «n 
urriti'ng by person ir^o eouM halt been raft<d as a 
Klines*, but Kos not^Slalement of deeenstd persont, 
■Where a person, although aUvo at thetimo the 
plamtiQ closed his case, rras not called asarrit. 
ne33, statements in nrating by such person, filed 
before his death, in support of the pUmtjfl’a case 
•were held by the Judicial Committee to bo inad* 
missible in CTidcnco as statements of a deceased 
person. A genealogical table purporting to have 
been made by a person since dead, but which was 
shotm to bo merely an exhibit bioding on Wm for 
the purposes of a former suit, was held to be inad* 
EoUsible in evidence, having been made wnlbout 
the personal knowledge and belief which must bo 
found or wsumed in any adcaluiblo shitemeat by 
a deceased person- JioaTrAt Stson v. Oaoesrar 
Basnsn Sixon ( 1002] . I. D. 11. 25 AU. 143 : 

8.0. L. R, 80 D A. 37 ; 

7 O.-SV.N.SO® 

2. ■ Proof of legitimacy— ifdmis* 

#i&i7i'(t/ o( etndtnee^Slatetnentseiilo heirs, made in 
accordance rcilA praebce of pubh'c office— Proof of 
leoiiimac'j of heirs named in such sfnJemenfa. A 
Beties of statement*, extending from 18(50 to 18W, 
by A imsigarfar, made in accordance with the 
practice of the irnsign office, a department under 
GoTenmeat, as to who were her heirs, and made 
at s time nben no controversy on tbo snbjKt was 
in contemplation, and letters written by her, in 
reply to inquiries fay the wnai'^o ofEcers, evplain- 
iog and eonfirmiiis; such statements, wore held to 
lie admissible m evidence in support of the legiti- 
macy of such heirs, and, under the circumstanees, 
to be conclosivo m their favour Daoib Au 
K rTAX V. AsJcms jUta Beoxsi (1903) 

I. L. B. 35 AD. 336 
6.e. Ii. B. SO r. A. 04 ; 7 C. VT. N. 405 


3- Proof of birtb of heir — 

of etijence — Document — Contempora~ 
mcouj proof — Xea trial — Concurrent decisioiu on 
fact — JitlAifa laic — Sister’s son—AynaJe — prefer, 
oils heir. Documents which, it was contended, 
were inadmissible against the appellant ou the 
^und that they were res inter olios octe and 
did not come within any of the classes of evi. 

® 32 ot the Evidence Act 
t* were held to be admissible against bin 

as beingclcarly evidence against persona, throuf'l 
claimed. On an issue as to whether 
. p»th»„OT, taa bren Iwni, to .bra, 

Xhs respondent would, i! the affirmative were 


EVIDENCE-ACT (I OF 1872}-con/i. 

- 8. 82 — conli. 

proved, succeed in preference to the appellant, a 
docament in Persian charactcra was produced writ- 
ten on two pieces of paper of very different textures 
fastened together, of which the lower portion (which 
tEie appellant contended was a forgery) was in a 
different hand-writing from that of the upper portion 
and was written with a differrat pen. It was also 
objected that the word in the upper portion trans- 
lated " son " really meant only “ child ” or “ ofl- 
apring " without distmction of sex. Held, that, 
oven if tho appellant's contentions wore correct, 
other evpresrions in the upper portion ol the 


aneous proof by reference, and therefore the grave 
suspicion attacUng to the document did not under 
tho circumstances form sufficient ground for over- 
ruling the concurrent decisions of tho Court* 
below. A new trial asked for on the grounds that 
a mass ol evidence had been improperly received, 
and that the earlier document above refert^ to 
was BO clearly a forgety that injustice wonld w 
done, if the decision* appealed from were allowed 
to stand, and consequently (here bad been a cross 
mi^rriage of justice, was refused on th* above 
findings, the Judicial Committee being of opinion 
that there was no reason for departing from their 
usoal practice* of deelining to interfere tnth con- 
current decisions on fact. Semllet Under the 
Mithila law an agnate in the seventh decr« is a 
preferable heir to a sister's son. TtsKi BRistATl 
V. KiuOENBBi NaraYan Sivofl (1904) 

1. Ij. R. 31 Cnlc. 871 
B.C. D.R.S1I. A. 127 

4. Proof of relationship— 

nesses— Relationships On A question of relation- 


unuer a ,>> ui ine i.vjuem.B .-tti, - 

however state the persons from whom thev 
derived that information nor at what penoJ 
of time they derived it. Held, that tho t^urls 
in India had proiietly applied the provision* 
of a. 32 of the Evidence Act, in rejectmg 
this evidence. SiuncXTSsESSA i’. Sni®'? 
Kb.»(1!)05) . . . .BC.W.H.IOS 

■» . .4<Imiw«o»i by 

• ~~Z . . . . 7-. I— w. - 


ifandif were bioiueras uua, luati. u,- . 

:hat effect made by one of the plaintiffs re « 
tion given long before tho controvc^ 
irose was admissible m 
Sabsab V . MaiiBSdra Natb BAt ] 




8. 32 a). 

See Evidence — C iUMlSAi" 

DECtABAT/OX 


Cases — D nxo 

6 O. *W. N. 



( 30J5 ) JJIOLST OP CASES. ( 3038 ) 


EVIDENCE ACT (I OP 1872)— conJ/. 
— 8. 32 — ccnld. 

.SceEviPENCE — C rimisal Cases— C oxsi- 
DER.ITIOX or, A>’D Monr or nrAtixo 
wrm Evidexce . 6 C, W, IT, 021 

B. 33 (2) ; account sales — 

See Evidexce — C ivir. Cases — Accodxt 
Sales . I. E. R. 28 Gale. 200 

L 8.32, cL (2) — Letter of advieo. 

•On tho trial of a person chargc«l nith forging a 


intimated a doubt vbether it fell mtbtn tho ina* 
tancea apeeified in the Bcction. Qiteex t*. Tahist. 
-ciunAX Let . . . 0 B, L. R. Ap. 42 

2. Carriage register — Entry m 

Mahomedan tMrriaye register to proiv amount of 
doiccr filed. A register of marriages kept by the 
Istahad, suico deceased, who celebrated this mar* 
rioge, in which register was entered the aroamitof 
the dower, was b^d to he admissible and revebot. 


• • • . . : <• • 

L. R. 19 I. A. 167 
8. — Cbowkldarl register— rw. 

denetAet [I of 1872), es. 32 (J), SS^AdmmaaUy 
I'n ew'denes— CAoiflfrfari regtster, entry of ehakran 
{and fn, t/ made in diieharge of official daty-^Made 
“ in tA< ordinary course of business.” Reg. XX o( 
1817 does not impose on the Daroga any duty of 
keeping a register of chowkidan ehakran lands 
From the precise and uniform character of the en- 
tries as to such lands appearing in a register kept 
under the Regulations : IJtM, that there could Ixj no 
doubt that they uero made under proper direction 
in tho ordinary course of business though outside 
the statutory duty of the person who made them* 
That 8. 35 of the Evidence Act did not cover 
such entries but 8. 32 (2) of the Act applied 
and they are admissible in evidence. Ab Nastr 
V. JUanik Chand. I L. H 25 All. 99, referred 
to. Tbe phrase “ in the course of business ” docs 
not apply to any particular transaction of an ex- 
ceptional kind, such as the execution of a deed of 
mortgage, but to business or professional emplov- 
ment in which the declarant was ordinarily or 
habitually engaged. The “ business ” referred to 
may be of a temporary character Ningawa 
V. Sharma^ypa, 2. L. li. 23 Bom. 63, refer r e d 
to. Sheoxaxdas Sikob r. Jzoxaxdax Ecsasb 

(1908) 13C.W.IT,7l 

4. 8. 32, els. (2) and (S}— BecE 

tala in mortgage deed— DMcn'plion of 
ioundary — Stateraent against pecuniary or pro- 


EVIDENCE ACT (I OP 1872)— cosld. 
8. 32— conld. 

prietary interest. Tho plaintifi sued in 1893 to 
recover possession of certain land. Tlio defend* 
ants denied tho plaintifl’s title. Tho plaintiff 
Icndcrcsl in cvidcnco a rcgi'sterctl mortgage-deed 
of adjacent land executed in 1877, which set 
forth tho boundaries of tho land compriscKl in the 
mortgage, and as one, of such boundaries referred 
to tho land in question as then belonging to tho 
plaintiff. At tho date of tho deed thero was no 


Actfl'of 1872) asaatetement against tbe pecuniary 
or proprietary interest of tho mortgazor. Ni^'oawa 
V. BiiinuirrA . . I, L. R. 23 Eodi. 63 

ss. 33 (2), 34— Entries In ac- 
counts— Corroiora/ion. Tho plamtiff relied on 
entries in the hand-writing of her deceased 
husband kept in tho ordinary courso of bis 
basinoss Ueld, that entries in accounts relevant 
only under e. 31 of the Indian Evidenco Act 
(I of 1873} are not alone suOicicnt to charge any 
person with liability s corroboration is required ; 
but where accounts are relevant also under 
e 33 (3), they are m law sulffcicnt evidence u 
themselves, and tbe law does not, as in the ease 
of accounts admissible only under s. 31, require 
corroboration. Entries in accounts may in the 
eamo suit be relevant under both sections, and 
where that is so it is clear that, inasmuch as they 
ate relevant under s. 32 (3), tho necessity ot corro- 
boration prescribed by s. 34 does not arise 
Though accounts, wh’ch are relevant under s. 33 
(3), do not as a matter of law tcqulro corroboration, 
tho Judge 13 not bound to believe them without 
corroborttioD : that is a matter on which ho must 
exercisejhis own judicial discretion as a Judge of 
fact. RAirrXARAiiAl v. Balaji Sitridbar (1904) 

I. L. R, 28 Bom. 294 

1 . 8.32,01. (3)— Deed of heir- 

gbip—Beeloration of purtj agaiiv't proprietary 
interest — -Presumption of parly being dead. In 1S47, 
A, u Hindu widow, executed m favour of ZJ a 
varospatra (a deed of heirship) in the following 
terms i— ** My husband has died. Wo have no 
issue, and you are a son of my husband’s cousin. 
Taking this mto consideration, my husband ex- 
pressed bis wish, when he was on the point of 
death, that all the houses and shops situate 
ID Foona, except the house at Benares, shonld 
be given to you, and that you should be mode 
owner of all money-dealings connected with 
Foona. 1 therefore, m obeying bis command, 
p.-m this deed of heirship to you, and make you 
owner of all the property mentioned above like 
oar eon. Yon therefore enjoy tho property in 
your name joyfully." Under this varaspatra, B 
took possession of the property mentioned therein 
and enjoyed it during his lifetime- After his death, 
his gomasta (agent) managed it for and on behalf 
6i2 



( 3937 ) 


DIGEST OF CASES 


( 3938 ) 


EVIDENCE ACT (I OP 1872WeoflW. 
B. 32 — eonfi. 

of J5’s minor son C. In 1881, C filed ft buH to 
redeem a house and a garden, part of the property 
covered by the varaapatra, nnd Tihich had bem 
mortgaged by A’b husband in 1831. One of the 
defences to this suit was that neither O nor hia 
father uas the heir of the original mortgagor. 


luuuu ii among iiiu papers ot the old gomastft 
of his father, rvho used to took after hia affairs 


ana i.iieie uemg no uviuunco ot her existence alter 
1847, she must bo presumed to hare been dead in 
1881, when the suit was filed Ham Cuimtamah 
DrESKiT V. Moeo Laesb^uv 

I. D. R, U Boat. 8d 

^ Boad-cese returne-^tatemenJa 

mode bydeecMci Unantt—Dinwl Cts$ Act {Hengal 
ISSO). 8. SS. SmtU : The statciaents 
made by deceased tenants in road-cesi returns 
filed by them regarding assets of the tenancy 
not admissible in evidence under s. 32 of tha 
Evidence Act. Hem CnANDBt CnownnoBY w. 
Kau Pbasaska Dhadupi . I. L. R. 29 Calc. 832 

a. 82, els. (21, (6l-Pedigrees~ 

A.«flencfr--Proo/ of pedigree — KnouUdge of names of 
Ancestors from hearing them recited on cermoniat 
iKeastona—Pedigrti made post fi'fem motam — . 
Oontroxersy in a differeni matter from that tcAicA 
*’ u-ould render slaUment inarfmissiWe 

— iiocument wads, on particufar occasion for 
specific purpose treated as decfarajion ' — Proof of 
neirsnip. The plaintifls sued to rcpovct immove« 
able property ns next heirs, through their father, 
of one Gur Sabai. The pimoipal defendant was 
the sister’s son of Qur Sahai, On the plaintiffs* 
oral evidence and on certain pedigrees produced by 
^em,the Snbordinato Judge was of opinion that 
Gut Sahai and the plaintiffs’ father were descended 


auotUer ancestor than that stated in the plaintiffs’ 
pedgree and Was in the loth degree from acommon 
ancestor, and the plaintiff’s father in the J6th 
aegree, and he contended that under Hindu law 
beyond the 14th degree, 
1. that therefore he, thouch only a sister’s son. 


evidence act (I OP^1872)--Conlf. 

8. 32 — conlf. , 

plaintiffs relied, and at the hearing of the appeal' 
prarticaUy no attempt was made to sujiport the 
finding of the Subordinate Judge. 'I’ho only 
contention naa that, accepting the peiiigrco filed 
by^ tho appellant (defendant), the plaintiffs arc 
heirs of Our Sahai, as according to it they are 
samanodahas and therefore in the absence of other 
nearer heirs excluded tho defendant, uho is tho 
son of Gur Sahai's sister.” IMl, that the above 
paragraph did not under the circumstances and for 
tho reasons statesi by their Lordships of the Judi- 
cial Committee, preclude the plaintiffs from cn- 
doavouriDg to sustain, on this appeal, tho finding 
of the Subordinate Judge in their favour. Held, 
also, that the pedigree put in by the plaintiffs were 
not ancient faroily records handcil donn from 
generation to generation and added to as a member 
of the family died or was born ; but docameats 
drawn up on particular occasions for a specific 
purpose by members of tho family and were accord- 
ingly to bo treated as mere declarations made 
by the persons, uho respectively ^ew them up or 
adopted them. Ono of the ^digrees dated m 


different matter. Held, it was wrongly rejected 
as evidence. To make a statement inadnussible 

. and 

■ ‘ps, 

• 0. 

' 32 , 

•* Icc 

loration made by a deceased member of a family 
toDchzQg Ijje family reputation on tho subject 
of its descent. A pedigree, aho rcj'ccted by the 


from his father as a statement of tho family des- 
cent for the purpose of being given in evidence io 
certam crhnmal proceeding?. Held, that it had 
been adopted by such deccaseil member of the 
family, and. not being shown to be post htem motam, 
it was admissible in evideijce. Kalea F^^asad v 
U sTBUBA PzsssD (1903) . I. D. R. 30 All. 610 


5 (4). 


See Teade Mabk. 


I. Ifc B. 25 Bom. 489 


followB^ V. it,'’ l’'“*o^‘fi9' evidence, concluded as 
TUue a. tha do.«„c„,„y tt. 
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EVIDENCE ACT (X OT 1872)— co«t-f. 
8. 82— 

tliftt e. 32, cl 4, of the Evidence Act was not appU- 
caWo to the case, aa the evidence vr«3 requiml to 
prove a fact in iuue, and not merely a relevant 
fact. The atatcmcot was thcreforo inadmissible to 
prove the alleged custom. Patel VAjmeaTaH 
Jesisiun r. Patel Masilal Chcsilal 

L L. E, 16 Dom. 665 

8. 32, cl. (5). 

' See EviDEJfCE, anMisaiBiuTy op, 

E L. R, 34 Calc. 106D 

E BclatioQship — Stalementhy de~ 

(eased person 03 lo relationship. S- 32 (5) of the 
Evidence Act (1 of 1872) docs not apply to state* 
ments made by interested parties in denial, in 
the course of litigation, of pedigrees eet up by 
their opponents. KAnaisl Kcar v. Cnixoi Dis 
1. L. B. 0 AIL 407 

2. — — Statements o/ 

family priest as lo relalionshipSpeeial means of 
tnoicledye. Evidence of statements made by a dc* 
ceased family priest as to the relationship of the 
members of the family may bo given under a. 32, 
cL S, of the Evidence Act. Sham Lall Siven v 
Radua Bibee , . . . 4 C. L. R. 178 

3. Statement as lo the 
eristenee of relalionshx^^Speeial means of knoW' 


ings as made by a person, since deceased, who was 
employed therem as mnktear by certain members 
-of the family. This judgment was reversed on a 
eecoud appeal by the Court above, on the ground 
that the statement ivas inadmissible, not coming 
withm the meaning of Act I of 1872, a. 32, sub- 
8. 5, as that of a person having special means of 


other meant of knowledge. Saxorau Sixun r. 
Ra;an Bahi 

I, L. R. 12 C»Ic.'218 : Ii. R. 12 I. A. 183 

4, and ilL (1 ) — Hearsay enJentt 

—Pediyree, question cf — Proof of btrlh — iSrafe- 
ment of deceased father- In a suit on a promissory 
note, to which the only defence was minority, a 
statement made by the defendant’s father (who 
-died before proceedmgs by way of suit had been 
contemplated) to a witness as to the age of his 
son, held to be inadmissible as evidence of the 
-age of the defendant in support of bis defence. 
BiPCi Beqabt Daw f. Seeedau CncsDiK Drr 
1. Xi. R. 13 Calc. 42 


EVroENCE ACT (I OP 1872)-«m{i. 

■ 8. 32— eoofet 

^ 5. PodigrooB— Efi'dence proi'i'nj 

title by inheritance lo raj estates — Proof of pedigree 
—Estate held at separate under the Hindu fair. A raj 
eatate was claimed by the appellant as the nearest 
agnatic kinsman of the last Raja in possession, who 
had died without mala issue, but leaving a widow 
and a daughter by her, both of whom died before 
this soit. The cfaimaut, to prove his title, relied 


1 ..J isiau* Auu xuija cauMi upon tuauswerm pro- 
cedmgs at settlement had not given a direct denial 
to the alleged relationship. On the contention 
that them were steps in the pedigree as to which 
the evidence adduct did not include jiroof of state- 
ments made by a deceased person who bad means of 
knowledge, or proofs of other statements, within 



to be, and that the appellant was, as heir to him, 
entitled to inherit the raj estates on tho widow’s 
death, this opinion bemg founded on the document* 
aiy evidence. Bejai Bauaddh Stsaa f. BatJPnr* 
PAB BAHADim SiKon. Bejai BABADim 8 ikou V 
KorrysaL Kisuobs Piusad . I. L. R. 17 AIL 456 
L.R.22LA. 139 


6. _ ftofements in 

pedigree — Statements of persons irAo cannot he pro- 
duct as isitnesses. 8 32 of tho Indian Evidence 
Act, which makes statements in a pedigree relo- 
— • • ’ ’ " I ‘ro made 

witnesses 
in the 

• u Sixon 

. . . . . :.A.183 


*1. Va -mtty casbosi — EvCdtuce oj 

ej^atence of family euslom {of primoyenilurey— State- 
ments derived from deceased persons A witness may 
state hi3 opinion as to the existence of a family 
custom and (in this case » custom of primogeniture) 
give as the grounds thereof information derived 
from deceased persons But it must be independ* 
ent opinion based on hearsay, and not on mere 
repetition of hearsay : see Evidenoo Act, 1872, & 32, 
sub-s. G, sa 49 and 60. Its w eight depends on tbe 
character of the witness and of the deceased 
persixis. GABUBUPinvAJA PaBsiup Sisen r. 
^AEABAUPItWAJA FaBSUAS SlXOn 

EE. R. 23 AIL 37 
IaR.27EA.288 


Reversing decision of High Court in SuruBAr- 
DinVAJA PAASAD r. GcErKADDIIWAJA PBASAD 

E L. E. 15 AIL 147 

I Data of birth, proof ot-^State- 

TOCTt 0 / iieeeiMed refoiires — Hearsay enienee. For 
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EVIDENCE ACT (I OE 1872)-eonf./. 

— 8. 32 — ecmld. 

the purpose of the decision of & question of 
limitation, it was necessary to prove the date of 
the plamtifi’s birth. The plaintiff and One of lus 
w-itnesses each spoke, to statements made to them 
by relatives of the plamtifls, who were since de- 
ceased, relatmg to the date of the plaintiffs birth, 
/fefi, that such statements were atoiv>ib1e in evi- 
dence under 8. 32, cl. 6, of the Evidence Act. 
I/atncs V. Guthrie, L. R. J3 Q. B. D. S28, not 
followed. Ram Ciiakdha Ddtt v Jooeswar 
Nabais Deo . I. L, E. 20 Calc. 768 

8. - Staltmtnts at to 

existence of relationship — Proof of oye and order 
of birth of chtlirtn. Case in which the plaint m a 
former suit verified by a deceased member of the 
family, and as such bavini; sjieciat means of 
knowledge, was held admissible under & 32, eub-s 
5, of the Evidence Act (I of 1872), to prove the 
order in which terfain persons ntre bom and 
their ages. DnANSitTii v. Raji CnuKcER Ghosf 
E L. E. 24 Calc. 265 
1C.‘W.N.270 

10. ——— Eelationshlp, proof of— 
Sfetemenf relating to Vie cxulrnee of ant/ 
toninined I'n a document sfjned by serernf fersont, 
some only of xchom are dead. A statement relat- 
ing to the existence of any relationship coAtaiacil 
in a document signed liy several persons, some onU* 
of whom are dead, is admissible m evidence under 
cl C of a. 32 of the Evidence Act. CH.A^'nRA 
Nath Rot r. NtLsiADOAB IJacTTAcnAwrr. 

I. L. E. 20 Calc. 236 
3 C. -W. N. 88 

11. Age, proof of— ^tofewienl as 

to age of a member of a family by another member 


EVIDENCE ACT (I OF 1872}— con/d. 

• 8, 32— confd. 

1. 8. 32, ok (6) — Statement in 

■^11 — IVe^s not purposin'? or operating to erfin- 
ffuisAan «nfrrc#< in the present or tn future — Brgli- 
/ration Act (III cfJS77), *. 17, el. (1.). S. 17, cl. (I), 
of the Registration Act (III of IS77) does not ren- 
der a passage in a will inadmissible in evidence if the 
words of it do not purport or operate to extinguish 
an inten^t in (he present or in future, but state 
only mst facts. Such a statement would, if 
I'roveu, be admissible also under s 33, cl. C, of the 
Indim Evidence Act (I of JS72). (3nAstAXBtr 
Jatjb IIarosied All BonoRt v MoiTAScnAXT) 
SmvnAM . . . I. Ii. E. 20 Bom. 662 

2. ^ — Horoscope. In a suit to re- 

cover ^ possession of immoveable property, the 
plaintiff tenderixl in evidence a horoscope which 
ne said had been gii en to him by his mother, and 
had been seen by members of hU family and used 


Act Ramnaralv Kallia t. ’jloxrn Bibeb. 
RAaiXABAi>f Kam.ta r. Gorat, Dass Sixon 

I. L E. 8 Calc, ei^ 

3. ' — — - Borosce]>e~~Age, 

proof of. In a suit to set aside a decree on the 
ground of minority, the plaintiff relied upon a 
horoscope to prove his agfc Held, following Jlatn 
Barain Kollia r.2lonn£iiee, I.Xi.B.9Calc 6J3, 
that the horoscope was not admusible under 
« 32, el. fi, of the Evidence Act Satis CnwiiEii 
MusnoFAnByA f. Mohc-sdro Lal PAtarnc 

1. 2J. E. 17 Calc. 649 
See Gotodas f. Gouxdas 

I. L.E.171Iad. 134 

8, 32, cl. (7) — Evidence of family 

custom • In a suit to establish the existence ol a 
family custom, the plaintiffs offered m evidence a 
deed containing a recital that the custom of the 


758, followed. 


The defendant company’ 


pros- 


onu3 of proving the correctness of the age aa 
"■nrrantea by the assured. Opiextai. GOVebh- 
MEBT Sectoitt Life Asscsaxce Cowpart i». 
riARAsiMUA Cbabi (1901) I. L. E. 25 Mad.183 

B. 32 (6). (6). 

See Title — Evidence and Proof op 
■ tiTLE— G eneualiy . L. R 28 I. A. 1 


fendant was not a party to it. tiuii, iiiai me un...,- 
was admissible as evidence on behalf of the plamt- 
tiffs, though they could themselves be called as 
witnesses; but that, though admissible, the 
custom as against the defendant must bo proved 
rdiunde. aOTEONATH MtnxiCE v. 

SIOLUCE .... 10B.I..R.283 


B. 32, cl. (8)— Statement of police- 

filcer — Common etatemenl by a number of persons. 
'he statement of a police officer who goes about 
•om place to place and collects information from 
ifferent persons, which he aftervvarM puts m 
Kond hand before the Court, cannot be receive 
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EVIDENCE ACT (I OF 1872)-conl(t 
B, 32 — confld. 

as crWcnce un<lcr the Jjvidcnee Act, I of 1872, 
8. 33, cl. 8. The mcanin;; of that clause h that, 
when a number of iicrsoni assemble together to 
giro rent to one common statement, which state* 
ment expresses the feelings or impressions made In 
their mind at the time of making it, that atatement 
piay bo repeated by the witnesses, and b eridonce. 
Qciex r. RiJt Dutt CuowDnnv 

23 W, E, Cr. 35 

83. 32, 01. 

Set Dviso DICLABiTTOjr. 

EIi.E.36 C{ae.OSe 

B. 33. 

See CoMSJissios — CnisMNaL CiSts. 

L L. E. 19 Cale. 113 

I.L.E. 19 Bom. 740 
See Evidesce — C niMiMi. Cases — D e* 
POSITIONS. 

See RECOCSizascr. to keep PEacE — 
S£Co^D Application ron Secubity. 

22 W. B. Cr. 0, 36, 70 

L — EeprcBontatlvcs in intercBt 

In order to satisfy the re<]uirements of a 33 of tho 
Evidence Act, the tno suits must be brought 
’ ‘ ‘ •’ • eseat* 

s are 

iKATB 

a. AJ. Ik. a.. 627 

2. Incapacity to give evi- 
dence. The incapacity to giro evidence men- 
tioned in s. 33 of the Evidenco Act need not 
be a permanent incapacity. In the mat(tr cf the 
jKtitimof Asamt HosaEiK. EsiPiiESS r. Asocit 
Hosseis L I*. E. e Calc. 774 : 8 C. L. B. 124 

3. I "Ineapethle o/ 

giving evidence,” DtscreUon of Court— C»»wof in* 
capacity. Tho words incapable of giving evi- 
dence ” in s 63 of the (Evidence Act, I of 1872, 
denote an incapacity cf a permanent, not of a 
temporary, Lind ; and when a witness is proved to 
be mcapable of giving evidence, the Court has no 
dbcretion as to admitting bis deposition. Bat 
where tho absence of a witness b casual or due to 
a temporary cause, the Court has such a discretion, 
if hb presence cannot be obtained without an 
amount of delay or expense which, coder the 
circumstances, the Court considers unreasonable. 
In the tnaUiT of Pyam Ball . 4. C. L. B. 604 

4. Deposition in former Buit — 

Admission. A deposition of a person in a suit to 
which bo was not a party is, m a aabsequent 
suit in which he b a defendant, evidence against 
him and against those who claim under or pur- 
chase from him, although he b alive and has not 
been called as a witness. S. 33 of the Evidence 
Act (I of 1873) does not apply to such a depontion. 


’ B. 33— confd. 

bat it b admbsiblo under tho sections relating 
to admission*, olthough it might be shown that 
the facts were different from what they were 
statcel to bo in the former cave. A statement in a 
bill of sale b evidence against thovc who aro 
parties to it, Soojan Biree r. Acmtcr Ali 

14 B. L. B. Ap. 3 ! 21 W. E. 414 

6. Deposition «n 

former avit. It ^ died on ICth May 1854 without 
issue, leaving a widow, D. D, on 10th May 1850, 
purported to adopt S m accordance with an alleged 
anumatipatr.k executed by If AT. It N, the uncle of 
It N, dira on Cth July 1 855, leaving a vvidow, il, in 
whoso favour he had executed an anumatipatra, 
by the terms of which she was to have the manage- 
ment of bis property during the minority of the 
adopted son, in whom it was to vc«t on his adop- 
tion. M adopted D subsequently to the adoption of 
After the death of It K, B, as widow of II N and 
adoptive mother of S, brought a suit against 31 
as the widow of It X and ignoring tho existence of 
D. D died, and on hb death 31 adopted AT on 4th 
April I8C4. In a suit brought by 31 aa the mother 
and guatdian of A' to hare the adoption of <8 de- 
clared invalid i—lleld, that the depositions of 
certain witnesses who had been examined in the 
previous suit to establish the fact of the adoption 
of 5 by B were not, under a 33, Act I of 1873, 
admissible in evidence against the phintifl j/. 
MttcniOYEE Dasea t. BnoosinmoYEE Dabea 

15 B. II. B. 1 1 28 W. B.42 

6. PrevieuB depositions— F«. 

rfeneeyiren la j^oceeding toram non judiet. The 
evidence of a witness given m a proceeding 
pronounced to be coram non sudiee cannot be 
used nnder s. 33 of the Evidence Act, if the 
witness IS dead, on a re-trial before a competent 
Court. It charged A with breach of trust, and 
S gave evidence in support of the charge. A 


the issues common to both trials was properly 
admitted at the second trial against It. In re ‘ 
Itawi Beddi . . . I. Ij. B. S Mad. 48 

7. Deceaeed tnfness— 

OvmtRuf Inal, deposition in, admuatbilili, of, in cu'i7 
avif. A prosecution was instituted by S against A' 
at the instance and on behalf of F for cnmisal tres- 

E ss in respect of a certain house, and on his own 
half for assault and insult. 8 gave evidence at 
the trial in support of these charges. F subve- 
qnently brought a civil suit against A' for posses- 
sion of the same house under s. 9 of the Speci5c 
Relief Act. S died before the institution of the 
dvil suit. At the trial of the civil suit the deposi. 
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vuu uamu, luu ue^aiiiuii ui u uasj u.iuu«mui«. 
Foolkissoby Dassee V. Norm Chekoeb Dnmtio 
I.1..E.23 Ca3e,441 

8. and fl, 82, el. I-~** QutfUont 

in isAwe ” — Charges added al tesstons — Deposit 
tiORS lefort ilagx^tTaU — ffifnMs dying at abscond- 
ing — QmUficalion of Juryinnn. In the pro- 
ceedings before h llagistrato on a charge ol caus- 
ing gnevoua hart, two (among other) vritneasM, 
one of whom was the person assaultc*!, were ex- 
amined on behalf of the prosecution. The prisoneta 
were committed for trial. Subsequently the person 
assaulted died in consequence of the injuries in- 
dieted on him. At the trial before the Sesdona 
Judge, charges of murder and of culpable homicide 
not amounting to murder were added to the charge 
of grievous hurt The deposition of the deceased 
I witness was put in and read at the Ressions trial. 
Held, that the evidence was admissible cither under 
«• 32, cL 1, or s. 33 of the Evidence Act, notwith- 


de^ds upon whether the samo evidence is appli- 
cable, although dlflerent consequences may follow 
from the same act. At the trial it w as proved that 
the other witness who had teen esammed before 

SVa UnA .1 .k. *V.>> I* V...I 


EVTDENOE ACT (X OE 1872)-<otifi. 

— ~ 8, 88—coiifii. 

be inadmissible as evidence under Act 1 of 1872, 8. 
33, because tho person might have been brought into 
Court, but was not brought by those who pleaded 
the said deposition. EaooBPs Moyee Possee 
V. Ahuica CnPBS Snr . . 23 W. B. 343 

11. Deposition of absent -wit- 

ness. Under s. 33 of the Evidence Act, de- 
position: of an absent witness are only admis- 
sible when tho prisoner has had tho right and the 
opportunity to cross-esaminc. QtJEE5 f. Etwabee 
Doabee .... 21\7.R. Or. 12 

12. — - - - Deposition o/ ab- 

sent tfitnsss When tho evidence of an absent wit- 
ness Is admitted under s 33 of the Evidence Act, 


because there Was nothing to show tSat by ordinary 
care and tho use of ordinary means the witness 
couldnot have been produced. In order to make 
a deposition admissible under b 33, there must be 
evidence that the accused person did in fact have 
an opportnnify of cross.exaisjnjng- QvTTit it 
WowAAj# fliwA J^A^^^ Koa^ . 20 VT, E. Cr. 60 


IS. . - - Pepositiong of aU 

sent tfitnwts— ffround for o6»cnfe. Before a Ses- 
sions Judge can, under 8 33, Act I of 1872, admit 
j.-... »• — nwen in a former judi- 
,im instead of 
the witnesses 
t the preseace 
•d without an 

- - • 


the ftelithn cf Roc-nu Wo 0 ato. Emcress v. 
Kocbia Mouato . , X. D E, 7 CaJe. 48 

8 C. Ii, R. 273 

8. — — . — — — Dej/ejifionso/tcit- 

nesses iahen by Conant at Zanzx^ar. A pnsontr 
accused of having committed murder at ^nzibar 
was sent by tho British Consul there for trial before 
the High Court at Bombay. The Consul couldnot 
enforce the attendance of witnesses at Bombay, but 
he transmitted to the High Court the depositions 
which be had taken in the oourso of the enquiry he 
had held with lejard to the commiaaon of the 
alleged offence. Ci the absence of the witnesses. 


Ejifress V. DossAai GrruM Hcseih 

X. Xi» H* 3 034 

Deposition of person deny- 

he presented petition in Court. A 
made by a pereon wherein he denied on 
Mththat he had presented a certain pctiticn in 
Court which purported to be from him, was held to 


StSTiiAi. .... ;sl w. Au Or. tjw 

J4, InconweniencB to witnesses 

Queetioa of tienlificoHoi* — S-ef^nst. At the twaJ 

of a pereon for an offence under s. 411 of the 
renal Cbde, the Court of Session, under s. 33 of 
the Evidence Act, 1872. used against the accused 
the evidence of the owner of the property in respect 
of which the accused was charged, and of “s ww® 
taken by comnassion durmg the cnquiiy, and the 
evidence of the servant of those persons taken at the 
eaquity, and also tho evidence of the ovmer ot 
the property taken durmg the tnal under a com- 
misGioQ issued by the Sessions Judge under e. o 
of the Criminal ftocedure Code The . 

upon which the Sessions Judge admitted the evi- 
dence taken during the enquirv were that 

4.oh to 


only to the luenimcauiju oi 1'*“ 
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of which the accused was charged. Urld.that tho 
Sessions Judge had improperly admitted auch 


of tho utmost moment, the whole case resting on 
it ; and as regards the ground of expense, it was 
impossible to consider the amount unreasonable, 
considering that tho entire case rested on the 
■evidence of those witnesses, and that tho accused 
had not cross-examined those whose endenco bad 
been taken by commission, nor. looking at his post* 
tioD, could he arrange for their cross-examination. 
Qu£B>''Ewni£S3 tv liimEE I. Xm B, 6 All. 224 

B. 34. 

S<e EviDrKCE—Crvn. Cases— AccoTOT* 
AUD JlCCOTOT Bones. 

Ste rnoinssoiiY Korrs — Assiosmest or, 
a>D Stnrs oh, Pkomissort Notes. 

r. L. R. 29 Calc. 334 
_____ Aceotmt booke— .-Imlafca— Furii*— 
.deeountr. A person used to enter all his receipts 


and all the anrances he made to his amlah» first 
in a kliata book. Tho amlaht used to submit furds 
embodying tho expenses incurred by them and 
these used tu be regularly checked by him. He 
used to prepare his monthly and other accounts 
from the kula book and the furds. I/eld, that 


Barabankt v Bam, I. L. B. 27 Cale. US 4 C. IP. 
N. HI, referred to. I’babt ^iono^t MonsxkJBa 
V. NasxsDKA Nats Mooketuca (1005) 

1. L. R. 32iCalc. 682 
B c. 0 C. W. N. 421 

B 35. 

Ste Lvidehce — Cdimthal Cases — Pouck 
Evidence, etc. 1. li. R. 28 Calc. 348 
See ante s 32 (2) . 13 C. VT. W. 71 

Ste Wasb-ux-aiiz . 10 C. W. N. 730 
■ Public record. S 35 of the 


Evidence Act, which provides *' that any entry 
in an ofBcial public book which is duly made 
by a public servant in the execution of his duty, 
is of itself a relevant fact ” does not make the 
public book evidence to show that a particular 
■entry ha” not been made lu it. In the matter of 
JCGUOX T.Ati. . . . 7 C. li. R. 356 

g Measurement papers — .Vea> 

siirement papers prejwed by ametn tn partition 
proceeding*. The measurement papers furpared by 
a batwara smeen deputed by the Collcct4w to 
make a partition do not come within s. 35 of the 
Evidence Act Mom CnoivDnay r Duibo Miss- 
BAIH 6 C. Ifc R. 138 


EVIDENCE ACT (I OP lB12}-conld. 

b. 36 — (ontl. 

3. “ Hatirtira l^awa*’ 

—Estates Partition Act (Denial Act YJII of J876), 
s. SJ~~iItn.turement papers, sntry made in " Be- 


L.‘R. 13V, referred to. Perma Hoy v. Kisheh 
Roy . . . I. L. R. 25 Calc 00 

4- Entries by Survey-officer — 

Evidence of other mortgage than one sued on — Slate- 
nent of a surtey officer o» io entry as occupant 
hole far admissible. Under s. 35 of the Evidence 
Act I of 1872, a statement by tho survey officer 
that tho namo of this or that person was en« 
tered as occupant would be admissible if rele- 
vant, but it would not be admissible to prove 
the reasons for such entry as facts in another 
case. Con.vDiuv DrsnupitH v. Raoho Desh- 
tiUKB . . . • I. D. R. 8 Bom. 643 

5, — Entries by Collector— land 

Begutralion Art (Bengal Act VII of 187G), t. 65 
—Entry i» register, efftef of — Question of pos- 
session. Entries made under Ecngal Act VII of 
IS70 by the Collector, recording the names of 
proprietors of revenue-paying estates, are not 
evidence, under s. 3.5 of the Evidence Act, of the 
fact of proprietorship. Ihat section relates to 
the class of cases where a public officer has to 
enter m a register or other book some actual 
fact which IS loiown to him, t g., the fact of a 
death or a marriage. Tho entiy by the Collector 
in tho register under Bengal Act VII of 187 6 is 
not, pro])er]y speaking, the entry of a fact. It is a 
statement that the person is entitled to the pro- 
perty : It IS tho record of a right, not of a fact 
Per Gabth, C.J. — /femWe . That s. 65 of Bengal 
Act VII of 1878 constitutes the Collector a com- 
petent Court under particular circumstances for 
deterouning as between two disputants the gues- 


Si>«jH ' . I. L. R. 8 Calc. 431 : 12 C. Ii. R. 12 

8. Admission — Statement in decree 

— PraeUee of Uofussil Court* In a suit for pos- 
session of a fishery, tho jilaintiil sought to put 
in evidence an admission alleged to have been 
made m the year 1318 by the defendant’s predeces- 
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fion of S ia fhe Criminaf Court was tendered by T 
os evidence on the issue of possession. Held, that 
S being dead, aad the proceedings being between 
the same parties, and the issues being substantially 
the same, the deposition of S was admiauble. 
Foolkissory Dassee v. Nomn Crukder BotWJO 
I. Ii. E. 23 Calc. 441 

8, and b. 32, el. 1 — “ Quettiom 

in issue ” — Charges added at eewtme — Depost~ 
twns lelore Magistrate — Tl'itnMS dying or ahaetmd. 
*ng — QuahfUaiion of Juryman. In the pro. 
ceedings before a Magistrate on a charge of cans* 
mg grievous hurt, two (among other) witnessea, 
one of whom was the person aasaultcd, were ex- 
amined on behalf of the prosecution. The prisoners 
were committed for trial. Subsequently the person 
assaulted died in consequence of the injuries in. 
flicted on him. At the trial before the Sessions 
Judge, charges of murder and of culpable homicide 
not amountmg to murder were added to the charge 
of grievous hurt The deposition of the deceased 


of the Evidence Act is applicable— that Is, whether 
the questions at issue are substantially the eam^- 
depends upon whether the same evidence is appb- 
caole, although different consequences may follow 
from the same act. At the trial it was proved that 


was properly admitt^ under s. 33. In the matter o/ 
the pefifjon of KonuA Mohato. Empress t>. 
Bocuia SIottiTO . . 1. L. H. 7 Calc. 42 

8 C. L. R. 273 

0. Depositions of ml- 

nesses taken by Consul at Zanzibar. A prisoner 


EVIDENCE ACT (I OP 1872>-^eniJ. 

8. 83— Cortfd. 

be inadmissible as evidence under Act I of 1873, s. 


11. Deposition of absent wit- 

ness Under s. 33 of tbe Evidence Act, de- 
positions of an absent witness are only admis. 
siblo when tbe prisoner has had the right and tbe 
opportunity to cross-exanimc. Queer v. Etwabee 
DatRfx .... 21'W. B. Cr, 12 

12. Deposition of ab- 


could not have been produced. In order to make 
a deposition admissible under s. 33. there must be 
evidence that tbe accused person did m fact have 
an opportunity of cress-eraoining. QuEr5 v. 
UowjAM alias Nane Khak . 20 TV.E. Cr. 60 

13. Depositions of ab- 

sent tcitnesse^— Ground for fl&#enee. Before a Ses- 

-• — T_j --.aJ, It Act T of 1872. admit 

jndi. 

. ‘ad of 

• nesses 

themsefw, it ought to appear that the presence 
of the witnesses could not be obtained without an 

, r > .t. — — tliik rV\nrf rnn- 


yARTHAL .... 2AVw.ji.Er.ud 

14. Inconvenience to witnesses 

Question of identification — DTpense. At the trial 

of a person for an offence under s 411 of the 
Penal O^e, the Court of Session, under s 33 w 


had held with regard to the commission of the 
alleged offence, hi the absence of tho witnesses, 
these depositions were tendered m evidence at the 
trial in Bombay, ffeld, that the British Consol at 
Zanzibar was authorized to take tho depositions, 
and that they were admissible m evidence at the 
tnal under s. 33 of the Evidence Act (I of 1872). 
Emteess t>. DossAJi Gueasi Husnu 

I. Ii. B. 3 Bom. 334 

. Deposition of person deny. 

mg he presented petition in Court. A 
deposition made by a person wherein ho denied on 
Mththathe had presented a certam petition in 
Court which purported to be from him, was held to 


tho property taken during the tnal under a com- 
mission issued by the Sessions Judge under s. OUJ 
of tho Criminal Procedure Code. The ^ouncU 
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of which the 8ccu«cd wus charged. /7r?<f»{hiit Ihc 
Sessions Judge had improperly Admitted such 
evidence. Inconvenience to witnesses w no ground 
Allowed under a. 33 of the Evidence Act, And the 


EVIDENCE ACT (I OF 1872>-<on»<f. 

6, 85— conll. 

3. ** Zfulimro 

— Eetatea Partili’on Act (Benffol Act VIII of IS76), 
M. S4—iIc(Mvrtnitnt j>ftpcrt, tntry mnde in — " lie- 



_ 8 34. 

Stt EnnrycE— Crvn. Casis— A ccoujm 

ASD .\CCOXT>T DOOES. 

S<€ PnosnssoRY Notes — Assiokmest of, 
AKB SCITS OW, PROlnsSORY NOTES 

1. L. R. 20 Calc. 334 


Aecoont booke— .-Im/aAA— FwrrfA— 

^eeaunlt. A person used to enter all Ins receipts 
and aU the advancea he mado to his amlaha first 
in A khata book. The nmf«/is used to submit furda 
embodying the expenses incurred by them and 
these used to bo regularly checked t>y him. He 
used to prepare bis monthly and other accounts 
from the kwtci book and the /ufds. Held, that 


1. AJ. Av. b^'Cau!. UVu 
8C.0C. W.N.421 


^eeEviDtscz — Ciu\n*rAi. Cases — Police 
Evide>ce, ETC. 1. D. R. 28 Calc. 848 
See ante s. 32 (2) . 13 C. W.N. 7l 

See Wajb-cl-abz . lO C. W. N. 730 

L Public record. S. 35 of the 

-Evidence Act, which provides “ that any entry 
in nn officifll public book which is duly made 
by a public servant in the execution of bis duty, 
is of itself a relevant fact ” does sot make the 
public book evidence to show that a particular 
■entry has not been made iu it. In the matter of 
Jcautn? Lau. . . . 7C. I 1 .R.S 66 

2 hleaBuroment papers— Afea- 

SMremenf fapert prepared ty ameen *n jrtrtiiton 
proceerfiny*. The measurement papers prepared by 
a batwara ameen deputed by the Collector to 
make a partition do not come withm s. 35 of the 
Evidence Act. il&in CnowruBr v. J)nnu> JUrsy. 
BAcr 6 C. l^ R. 139 


Z» S. I3D, referred to. ^ER^^A Hoy v. KisBEir 
Hov . . . I. Ii. R. 26 Calc. 80 

4. Entries by Survey-officer— 

Ettrfeiice of other mortgage than one sued on — Slate^ 
rneni of a surtry officer at to entry as occupant 
hole far admtsailU. Under s. 35 of the Evidence 
Act I of 1872, a statement by the survey officer 
that the name of this or that person was en- 
tered as occupant would bo admissible if rele- 
vant, hut It would not bo admissihlo to prove 
the reasons for such entry as facts m another 
case. ConxBiuV Desiimbkii r IIagiio Desu- 
>iDKn • . . . I. E. R. 8 Soni. 543 

6. — Entries by Collector— land 

Ee^tstfution Act {Itengal Act VII of 187$), s, SS 
—Entry tn register, e§eet of— Question of pou 
ses**on Entries made under Bengal Aet VII of 
1870 by the Collector, recording the names of 

S nclors of revenue-paying estates, are not 
mce, under s 35 of the Evidence Act, of the 
fact of proprietorship. That section relates to 
the class of cases where a public officer has to 
eater in a register or other book some actual 
fact which is known to him, eg., the fact of a 
death or a marriage Tho entry by the Collector 
m the register under Bengal Aet VII of 187 6 is 
not, properly speaking, the entry of a fact. It is a 
statement that the person is entitled to the pro- 
perty ; it is tho record of a right, not of a fket. 
Per OAnni, C.J.—Eemble • That s 65 of Bengal 
Act VII of 1870 constitutes the Collector a com- 
petent Court under particular circumstances for 
determining as between two disputants the ques- 
tion of possession, and bis recorded decision upon 
that question in the register might be evidence of 
the fact of possession as between those two parties. 
Pam liuskan JUahto v. Je6li Mahlo, I, L. li, 6 Calc. 
H53, explained SaRaswati Dasi » Dhanpat 
S ison . I L. R.0Cftlc. 431:13C.lfcE.i2 

6, Adraiseioii — Statement in decree 

— Practice of Zlofussd Cowrie. la a suit for pos- 
session of a fishery, the plaintiff sought to pnt 
in evidence an admission aIJrged to hare been 
made m the year 181 B by the defendant’s predeces- 
sor in title in a uTitten statement in a former suit. 


enter in the decree an abstract of the pleadings in 
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EVIDENCE ACT (I OF 1872)-cctifrf. 
s. 35— ccTiW. 


E'^DENCE ACT {1 OF 1872)_ccmW. 
— — - a. S 6 — eonii. 


each case. Utld, that the statement in the deeree 
naaendenceof the admission tinder s. 3S of tho 
Evidence Act (Act I of 1S72). lehra} Kvar v. 
JfaApal Sivrjh, 1. L. R. 5 Calc. 741, referred to. 
PAtBDTTY DaSSI V. PtTESQ CtltliTlRB SlSOH 

I. Zi. S. e Cale. 586 

7, ArfniMi'on — A6a* 

Iraet oj jrJeadinpa t'n a decree. Queere ; 

4Vhether*aa abstract of the pleadings given in a 
decree is legallj secondary evidence of an admia* 
sion allegeil to have been made in such ]Jeadtnga 
Pai^utty Daasi v. Pvrno Chu-ndtr Singh, I.L.R.9 
Cale. SS6, doubted- Spndeb Das v. FATiMDLrt-- 
ifissA . « • » .1C. "W. N. 613 

8. Certificate of guafiiaiiBhip 

under Act XL of I860 — Minontg, tvidenee 
of. A ecrtiEcato of guudiinship under Act XL 
of 1859 is no evidence of minority under a. 35 
of the Eudcnce Act (I of 1872), being neither a 
booh nor a register nor a record kept by any officer 
in accordance vrith any laic. Satis Citokhcb 
NrCBOFADliyA V. £IOB£KOtlO Lal Pathpr 

I, L.B, 17 Cale. 849 ' 

8. I . - - - Draft plaUit, and order on I 
pe^tton. The plamtiQ sued as the karnavan of a | 
Mspilla tarivad to recover ianda in the possession ' 
o! the defendants, nho Mere a donee from and the i 
descendants of a previous karnaran and their j 
tenants. An isi.uo ^as raised as to nhetber the I 


taruad. The tough draft of a plaint which had 
been filed by the alleged previous kamavan was 
put in evidence to show that ho admitted having 
alienated property in a manner which wonld be 
adverse to the claim of hia tarwad. Ildi, that the 


10 . - 


_ Jndgmairt — Pecilol tn a judg- 
ment — Admission ej j'enmt’e title. In a smt, by a 
tnelkanomdar to redeem a kanom. the ^nom 
document was proved to have been lost; it 
appeared that a previous BUit had been brought 
by the jenmi to redeem the same kanom, and 
the judgment in that suit, in which it wins stated 
that the defendants admitted their position aa 
kanomdars, was tendered m evidence to prove 
* j • title. Reid, that the judgment was 

admissible m evidence. Thama v. Kokhaw 

X. li. B. 16 Mad. 878 
— j — Entries in Collector's re- 
» Ve-rT^"‘^ fi€< 7 i<fnHion Act (Bengal Act Til 
t: of Collector os to land regi»ra- 

flow, hutnes m » register made under Be^al Act 


yil of 187G by the Collector are entries mado 
in an official register kept by a public servant 
under the provisions of a statute, and certified 
copica of such entries are admissible in evidence 
for what they are worth. Dictum of Oauth, C.J., 
m 8ariuuati Dasi v. Dhanpat iSinyA, I. L. R 0 
Cede. 431, dissented from. SHOsm BnoosHirs 
Bose t’- GisxsH Caatves. JIitter 

I. L. E. 20 Cale. 940 


12 . Tefskhana paper — PuJfic re- 

cord — Admiaaitiiilij of ei-i'dencr — Beng. Reg. Xll 
of 1S17, t. 16. The teiskhana paper kept bv 
patwuris under a. 1C of Bengal Eeeulation Xlf 

-* _ .n - ..._ 1 -.j 

not 

Uaij- 

• " ■ • laJf. 

* ‘ ' . TreJ 

to. Samab Dasaoh V. JcooTx Kishohe Sixoh 

I. L. E. 23 Calc. 386 


18. Certificate of guardian. 

ship — Etidrnce of minority, A certificate of 
guardianship is not evidence of minority when 
the question of minority is in iMue. Salii Chundtr 
Jdulhopadhja v. jSIahendro Loi Pcthul, J, Ir- A 
J7 Calc. SJP, followed. Gfwjra Kpar v. AntASii 
Pa-vdb .... I.Ii,E.18 All.478 

14. Entries by Settlement 

OfficerB— Slelfmenlj of fact ly Settlement Officer 
»ft ffcord of ea$e—Puhlie record, tnfriea in. State, 
nents of facts made by a settlement officer ifi 
tbo column of remarks m the dharepatrak, but 
net his remarks for the same, even though they 
mav consist of etatetoents of collateral facts which 
it was no part of hla duty to inquire into, are 
admissiblo m evidence as being entries in a pub- 
lic wcurd stating facts and made by a public 
servant in the discharge of his official duty within 
the meaning of s 33 of tbo Evidence Act (I of 1872). 
3lADnAV3AD Aitaji Satqe r. Deonak 

H..E,S1 Bom. 895 


15. Even if tbo won! 

■ ... 

no longer 
excess of 
IfBccrs in 

the district in question to make, and therefore no 
evidential Value whatever could be attst-hed to it 
In the «no(ter of Jfugjttn Loll, 7 C. L. R. 356, and 
Qaeea.Empresa v. Grees Chunder Danerfee, 1. h. R- 
10 Cale. 1034, referred to. Au Nssm KhaX »• 
hlASTB Chahd (1902) . I. L. B. 25 AIL 00 

10 . ' Begulalion Ra. 

VtlQf 1S23, a. O^Dutlea of Collcelora and Settle- 
ment OfR^era — Entries »r Vieieal ondlhataunt. 
TT- j._ t Ti — 1 -* WTT of 1822, 


BQbjoct*mattcr of different kinds or degrees." 


Held, 
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EVIDENCE ACT (I OF 1872)-<ofif<f. 
B. 85— confi. 

th&t this included the ca‘>a ot cnortgagon and 
inortp>g<es. also, that the entries u> iArtrnft 

and lAatowni* made at acttlemcnts under DeRula- 
tion Iso. of 1822 are admissible in eanlmcc 
under 8. 35, Indian Evidence Act, 18*2. Eobebt 
SK isyEBf. CniSDUf Socon (1008) 

I. L. n. 31 All. 247 

17. DsagO— J/onojfW'Bl »»/ lltndu 

— Twrna of 2Ianajanet>t — orraaye- 
tnen(— -ScAcffie }/ro(cd l<j unlrolen v^e {or 
nititletn years- The ofllco of manegcrof allmdu 
temple was vested by mheritanco m eight male 
descendants of the last holder by hia tao wivc*, 
four by each. One member of each branch held 
ofiico for,' one year in altemato aucccasion until 
1831-82, when the four members of the junior 
branch mcludiiig the appellant, rclinejuiohed their 
claim m. favour of Iho respondent, a member 
of tho senior branch. In a suit hy the respondent 
against the appellant m cdcct to assert his term of 
office under this family arrangement : Iltld, that 
an unbroken usage for nmeteen years was, as 
agamst the api>eUant, conelusirc evidence thereof. 
Tho parties were competent to make it, for it m- 
vohed no breach of trust, and it must bold good 
ui\til altered by the Court or 8upen«ded by a new 
arrangemt-nt. lUtuKainax CnETti r. Mmo- 
QaTP.t Cboti (1000) . I. Ij. B. 29 Mad 283 

s c. L. B. 83 E A. 130 

18. ■ Former admlestons— Onua 

probandi — Plaintiff to j/roie that Am former od- 
ffluaiont werevnlrue IVherethe defendantm an 
action of ejectment denied the pUmtifi’s title by 
inheritance and pleaded that although the natural 
Bon of the last bolder, the plaintiff bad been 
adopted hy a third party : — Held, that on proof 
ot admissions contained in a deed of gift and a 
poner-of. attorney, to which the plaintm, but not 
tho defendant, was a party, that the plamtifl 
had described himself as such adopted son, the 
adoption must be taken to bo established in the 
absence of satisfactory proof by tho plaint.Q that 
the admissions were untrue in fact. Ciuniuta 
Kukwab V. CiurmiKi Narpat Sinoii (1900) 

I. Ji. B. 20 All. 184 
B.C.IE.B.34E A,27 

10. SB. 35 and 48— Wajlb-ul- 

Xirz— Proo/ of eitslom — Admtsiibdtl'j of viUaye 
tmjtb-til'vrz, Held, on tho question whether tbero 
did or did not exist a custom in the Bahrulia 
clan m Oudh excluding daughters from inhent. 
ing, that tho wajib-ul-urz of a mouub m the 
tatukh, stating the custom of the Eahmlia clan 
as to inhentance, had been properly received in 
evidence under e. 35 of the Evidence Act, 1872. 


EVIDENCE ACT (1 OF 1872)— «m(d. 
B. 35— conc/d. 


Lekiuj Kean r. ILhibal St^'a^. ItaaiiTTHAKa 
Knan s*. Maiital Sinuu . L Ii. B. 6 Calc. 744. 

L. B.7I. A. 03 
6C.IaB.603 

20. Entry In record kept ont. 

side British India. Quare: Whether s. 35 of 
the Evidence Act applies to an entry in a public 
register orj record kept outside British India. 

^0^^'1USUL r. .StSPABAM PniAl 

I. L. B. 23 Mad. 400 

B. 36. 

See Eopesce— C ivil Cases— Maps. 

7 . W. N. 849 

See TorocBAPincAL Stovey Map. 

110. ■W.N.230 

B. 38 French law — Statement as to 

Frerteh Law — Vnavihomtd Trantlalion of Code 
Kapoleon. A statement contained in an un- 
authorized ' 
what the Fr 

not rclevar . , 

CnniSTtEKv • •• < 

. ( . ‘i . . • 

B. 40. 


— 69. 40-43. 

Res Judicata— Estoppel, by Jcpb- 
UE8T . , I. D. B. 6 Calc. 171 

I. D. R. 3 Bom, 3 
I. L. B. 18 Mad. 480 
I.L. E. 20 Calc. 888 


B. 4X — Prohate — Lxeevtor, pover of. 

More Hindu KtlU Act— Probate Act {V of 1881), 
*». 2, ld9- B 41 of the Evidence Act is appucabio 
to probates granted pnor to the passing'of the 
Hindu Wills Act. Gr.isn CncKop ^ov r. 
BROuonict) . . I. Ii. B. 14 Calc. 881 


— 8B. 41,44. 

Bee Divorce Act, s 

— 8.42. 


I. L. B. 22 A. 270 


See Tbadz Mabe. 

I. Ia B. 26 Bom. 433* 

JndgmentB — Jud-jment as to irons- 

ftrahtltli of tenures in «d;oinin7 villaoes — Endence of 
custom or usage In a suit by the landJords to 
avoidi the sale ot an occupancy holding in their 
mouzah and eject the purchaser thereof, one of the 
questions was as to the existence of a custom or 
usage under which the raiyat was entitled to sell- 
such a bolding. Held, that a judgment of the High 
Court as to the transferabihty of eimilar tenuies in. 


/ 
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■EVIDENCE ACT a OF 1872)— confi. 
8 . 42 — concld. 

an adjoining viDage of the Bame pfrgunnah is 
adtnissiblo as evidence of such usage under s 42 of 
the Evidence Act. Dalousii v. Cczuffeb Hassaim 
I.L. B.23Cale.427 

6, 43 — Judgments inter oltos— 

Admissibtltty — Approhaling and repre,bating by 


had been acquired for the purposes of the jiartncr-^ 
ship business, in proof whereof ho rehra on a 
decree passed on an arbitration award made in & 
suit for dissolution of partnership between the 


in a suit by the leasee to recover some of the out- 
sUodujg dues, the third party, relying on the 
award, had claimed and recovered a share of the 
money sued for. Per GnosE, ./.—The judgment 
pasaed upon the award ^ aa relevant m this case 
upon the question whether the leaac iraa neqimed 
' hy the lessee for lus own benefit or as partnership 
property and the plaintifl waa entitled to recover 
rent froth both the partners. JRhitta Kunttar v. 
Xetho Pershad JUtsser, 1 0. IF. N, 265 : se.I.L J7. 
19 All 277 : Qu]]u Lall v. Fatteh Lall, L L. It. 6 
'Cale. 171 1 Surtndtr 27alh Pal Choxedhtiri v, Brojo 
Nath Pal Choudhuri, 1. L. It. 13 Cale. Tepu 
A'han V, Jlagont JIuhun Das, 2 0. H'. 17. SOI • « e. 
!• L. R. 25 Calc 622 , Ram Ranjan Chakerbati v. 
Ram Nara\n Sxngh, I, L. R. 22 Cale. 633, referred 
to jper Geidt, J.— Neither the award nor the 
• conduct of the third party in the subsequent suit 
waa admissible as evidence in this case to prove 
that the third party was liable to the plaintiff for 
’lent. Whately v. 2 Esp 608 {Mteh 

T. 38 Geo. Ill), and Cugju Lall v. Falleh LaU, 
1. L. R. 6 Cale 171, referred to. Ttpxi Khan v. 
Rajonx Mohun Das, 2 C. IF. N. 501 ■ s.e 1. L R. 
'25 Calc. 622, and Ram Ranjan Chakerlali v. Ram 
Rnratn Singh, 1. L, R 22 Calc. 533, cemsidered- 
Per Geidt, J . — ^The mere existence of a judgment, , 
ita date and legal consequences are concInsiTely i 


been proved. Per Geidt, J . — Judgment in 
personam are conclusive against third persons (but 
not in their favour) of the relationship between the 
parties and of the extent of the relation. In the 


I EVIDENCE ACT (I OF 1872)-conl(f. 
B. 44. 

I See Fracd— Alleoivo or Pleadisq 

Fraud . I. L B. 12 Calc. 166 
I. h. B. 27 Calc. U 
See Fraud— Eitect op Fraud. 

I. D. Il.'6 Bom. 703 

See Iksolvzst Act, s 9. 

I. L. B. 21 Bom. 205 
See Res Judicata— C ojrPETE.s-T Count — 
— Generai. Cases. 

I. L. E. 16 Mad. 498 
See Res Judicata — Parties — Same Par- 
ties OR lUEin KErRESEXTATIVES. 

I. Jj. E. GBom. 703 

See Riuiit op Suit — 

Decrees ; . , 5 C. W. N. 669 

Fraud ... 7 C.vr.N.353 

1. Competent Court. Per Curiam / 

The words “not competent” m s. 44 of the 
Evidence Act refer to a Covrt acting without 
iurisdictioa Kettilam>u r. KELArrAS 

I. L. E, 12 Mad- 228 

2. Fraudulent decree— Re# judi- 

cot«— Et'iienee— Compc/ence of party, agairut vhom a 
former judgment is set up as constituting res judicata, 
to show that such judgment was dlatned by fraud or 
cottusion l\*hen a Bobsisting jodgmeat, ord» or 
decree, which is relevant under e. 40, 41 or 43 of the 
Indian Evidence Act, 1872, is set np by one party 
to a suit as a bar to the claim of the other party, it 
IS not necessary for the party against iihom such 


1, L.R. JUtAtl-hiu, reurreu iaj. i>aaoi i 

Ddato (1902) . . I. L. B. 24 All. 243 

3. - Fraud — Power of 

Court to treat os a nullity the decree of another Court 
o&totmed by fraud — Heir of a party to a fraud not 
bound hy the act of his ancestor. tVhere by means 
of a fraud practised on the Court the owner of 


ance of the property so dealt with, (i) that a . 
which was othermso competent to entertain tno 
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EVIDENCE ACT (I OP 1872)-conf<i. 
44 — eondd. 


fact that the jicrson, who practised 6uch fraud, waj 
their predecessor in title. A’lslanni Dwst v. Kundo 
Lai Dos*. /. L-'U, 20 Cole. €01 ; Bandon Btthtr, 
3C!.d. Ftn.l479: Bajih Pandn t. Lnlfutn Smdh 
2Iahnpatra, I, L. R. 27 Cale. 11 ; Ahntdbhoy 
£fti6i6Aov V. ViiUthhoy CaiJUinSSoy, 7. A 71. ff 
Bom. 703 ; Pniham r. PAthpr, 2 A}nLl<r 763 , and 
Williams r. Uoyd, 5 Bing. H, C. 741, referred to. 
BiBKATtncKissa r. Fazl Haq (1901) 

I, L. R, 20 AIL 272 

4. Eettern of admlnletration— • 

Suit fer rent by adninutrator — Tenants' plea that 
letters of administration tcere eiilaintd by fw»rrr/>f<- 
sentaiion, if eniertainable — Ffatid— Cinl Procedure 
Code (Ael SIV of I5€2), ss. 502, S66 — Remand 
PlaintiH haring obtained letters of admm^tration 
to the estate of h deceased landlord sued a tenant 
for rent. The latter in his nrittcn statement 
objected that the letters of administration hod been 
obtained upon a nisrepresentation by the plaintiH 
as to his relationship nith the intestate : Beld, 


go into erideneo for the purpose of prorinj; that 
tho letters of administration were inralid tnlasr. 
That such a defence could not be aucceesfuUy raised 
80 long as the letters of administration a'ere not 


EVIDENCE ACT (I OP 1872)-fonl7. 
- 8. 47— <oncif. 


may at tnat etage be in n |K>sition to come to a 
definito conclusion on adequate materials as to tho 
proof of the handwriting. SiiixEinnao v. Rajtjt 

(lOOX) .... I.X 1 .R. 28Bom. 68 

B. 48. 

See Bhalc Scitan CnAirni Tribe. 

I. L. R 30 All. 1 
See Rtnnr or OccrrANCY — T ran'sfzr or 
Ricnr . . I. li. R. 23 Cale. 427 

E L. R. 26 Calc. 184 

B. 60. 

See Adcltery . I. L. R 6 Calc. 688 

I. L. R. 6 All. 233 

8.64. 

See EriDzscs — Crimikal Cases — Pre- 
vious CojrvicTioxs. 

Set Pe.val (^de, 5 400. 

I. If. R. 32 Mad. 170 

B. 67. 

See Relioiox, Ofrekpes relatixo to 
I. L. R. 7 AU. 461 
— Registering officer— ‘‘Courl”--Ae- 


Koodoo p. Brow.s* . i.iAR.14C^al<vl7e 
1. — Bs. 60 and 67— Proof of 

execution of deed To prove tho execu. 
tK>Q of a bill of sale executed iu their favour M' 
the plamtifl’s father, the defendants isjlletl a kazi, 
who deprced that the vendor came before him, 


— B. 45. 

See TnuMB-i’urRESsroNS. 

9 C, W. N. 620 


8. 47 — Handwriting, proof of— ZTo. 

Ct.menf— TTitnes* proving handicriting. In proof of 
a doemnent a witness stated that he was Acquauite>l 
with tho handwriting of tho writer, but ho was not 


..ull>....i^ u,a.,.u u. vu U> oe as 

follows: — “A witness need not state in the first 


PosDiT r. Jucoonuxsoo Gnoss 

12 B. D. R. Ap. 18 

S. — Writer of document and gub- 

Bcribing witness. The Evidence Act does not 
■ ■ amined 
require 
^ be 


euce. 


'aI *.fl.429 

BS. 81, 86, 66— Secondary evid. 

admissibility oT—Objeehon to receriion of 
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EVIDENCE ACT (I OP 1872)— conli. 

8. 61 — eondd. 

■evidence — Evidence Act (I of 2872), a. 61, 6S and 


Kamt-ih'xar Pershad v. Arruinultalh, I. L. It. 26 
Cale. S3, dissented from. Kisnont Lai. Goswami 
f. ilAKHAI. DaS 3 BAKERJEE (190t) 

1. L. B 31 Cale. 155 

Si 63. 

Set Remand — Ground for Remand. 

24 ■W.B.232 

BS. 63, 64. 

Set post, S3. 00 and 114. 


Set Confession — O ovrnssioss to Msois- 
TRATE , . I. D. B. 9 Mad. 224 

Ste Evidence— C iviz. C*SE3— SrcosDARy 
Evidesce 

Ste LriOTATiON Act, 1877, s. 10 — AcK* 
NCWLSDOMENT Or DeDT3 

X. L. B. 16 Mad 491 
See Osu3 or Proof — Possession and 
Proof of Trrtfi. 

L D. B 18 Cale. 201 
L. B. 17 I. A. 159 

as. 65 els. (e) and (g), 74. 

iS<e Evidence « I. L. B. 34 Cale. 293 

a. 68. 

See Bond. EXEcmoN or. 

I. h. B. 80 Mad. 251 
See Deed — Execotion. 

I. Ii. B. 20 All. 633 
2 C. W. N. 603 
6 C, W. W. 454 
“ Tt.vnsfer OP P roPERTT Act. e 59” 
I Ji. B. 32 Mad. 410 

1. XTnatteBted document — Uort. 

<jaye — Transfer of Properly Act (/P of 1882), 9 59 
— InadmisssbiliUj of the unalUstei document tn, 
evidence to jrrove the dfbJ. A mortage for more 
ttaa RlOO whicli has been prepared and accepted, 
butwhicb IS not attested, is uivabd, and it cannot 
be used in proof of a personal covenant 1© pay, 
being excluded by 0. 68 of the Evidence Act. 
Madras Deposit and Besifit Socictt v, Oon- 
NA51ALA1 Ammal . . 1. li. B. 18 Mad. 29 

2. ; Surety Sond ■pax- 

porttnrf to hypothecate immoveable property^Bond 

attested — Transfer of Property~Acl{lY of 
’1882), a. 69 'Where a Burcty bond purported to 
liypothecat© immoveable property, though it was 
not registered and attested by two witnesses, a 
persMal decree could be passed on it against the 
.surety masmneh as the document was endeaee at a 


EVIDEN-CE act (I or 1872)-COTti. 

B. 68— coneW. 

money-debt. Madras D’posil and Benefit Societu 
V- Oonnamalat Ammal, I. L R. 18 Mad. 29, di^ 
sented from. Sosatun Shaha r. iDiNONAia 
SaADA . . . I. L. E. 28 Calc. 223 

3 C. W. N. 223 

3. Mortgage bond, proof of. 

Where a mortgage bond, which was on the face 
of it attested by more than two witnesses, hut was 
proved by only one of them, and its execution was 


6. 70. 

Deed — Attestation. 

7 C. W. 17. 384 

See Deed— Execution. 

I.D B. 27 Calc. 100 
I- — B. 73— Signature, proof oC Where 
certain iniyats swore that they got their ^ottahs. 


8. 74, 

See Confession — 

MAQisnuTr 


LI>.B 12 AIL 585 


See STiiip Act, Sot. J. Art. 2^ 

I. Ia B. 19 AILIS 
- Letters betwean District Au- 


thorities. Letters between District Authorities 
are pubhc documents forming a record of the acts 
of public authorities, and as such admissible as 
evidence under Act I of 1871, s 74. Prithee 
SiNcu V. Court OP Wards . 23W. B.372 

2, Compromise, record of— 

PiiMic record— Proof by office copy Where a siut 
is compromised, and a petition is presented in 
the usual way, and the Court makes’an order con- 
firming the ogreement, which, with the order, as 
well 03 the agreemoot and power-of-attomej, ate 
all entered upon the record, these papers become as 
much ft part of the record in the suit as if the case 
had been tried and judgment given betwera the 
parties in the ordinary way ; and that record h a 
public document, and may b© proved by an omoe 
copy. Bhaqain Meoh Rane 
FRS sizAD Snraa . . , Sow. xi. u» 



( 39o9 ) 


DIGEST OF a\SES. 


( 3900 ) 


EVIDENCE ACT (I OP 1872)— con/J. 
B. 74 — conld. 


EVIDENCE ACT (I OP 1872)— ccn/ 1. 
— S. 74— fonW. 


to show that, at the time when aueh doenment 
■wasproiared, a raiyat adocti'd by its proTJSJona 
was a consenting party to the terms therein apcci- 
fied. Tartj Patcb r Abisash CiirNDER Derr 

»^L.R.4CalB. 76 

4. Jummatonrfi — 

FMiedixumenl Quart'. Whether a juromabandi 
is a public document ? Aksiiava Coosiar Dctt r. 
oIlAUA CHARAN pATiriSDA 

L Ii. R. 18 Calc. 680 

6. Board of Trade certiflcato— 

Public document. A ccrtifioato granted by the 
Board of Trade is not a “ Pubhe document ” within 
the meaning of a. 74 of the Evidence Act. In 
iTit maUer o/ a eofiisioa beticern **Ava "and 
“ Bicenqilda ” 

I.L.R.5Cale.6ea;5C.E B.331 

6. Record of Meaaurement — 

PidiUc doeuments In a suit to obtain possession, 
imder a title acquired by purchase at an auction, of 
certain lands, together nith mesno profits, upon 
setting aside an alleged talukh-ctmami right 
claim^ by tho defendants, the defendants, in 
support of their claim, produced certain documents 
purporting to bo abstracted from, or copies of. 
Government measurement chittas, dated Mughi 
1120*27 (170-1). These documents were produced 
from the Osllectorate, but there was nothing to 
show that they wtre tho record of measurements 


7. 8. 74 and a. 76— Anumati* 

patra— Ptttbc document. An anumati-patra is not 
H piibbe document within the meaning of s. 74, nor, 
if It w ere, would its being on the record constitute a 
copy certified as reqoired by s. 70 Kpishna 
JC isuosi CiiAODirABAsr v. KtsrroKr Lac. Ror 

I, h. R. 14 Calc 486 
L. R 14 E A. 71 


8. . — ^ B, 74 and e. 35— Teiskhana 

register — PnWic document — Beng. Keg. Xll of 
1817, «. 16. A teiskhana register prepared by a 
patwari under rules framed by the Board of 
hevenue under a. 10 of Bcng Reg. Xll of 1817 
is not a public document, nor is the palwan 
preparing the same a publio servant Bam Nath 
Srean v. SuKiru SlAntos . E D. R 18 Calc. 534 


9. Police reports — PuMie docu- 

menls — Endenee Act, t 76 — Right of accused perton 


and consequently an accused person is not entitled 
'before trial to have copies of such reports. J7efi 


by CoLuss, C.J., and Besson, J.— 'fhe same rule 
applies to reports made by a police-officer in com- 
pliance with B. 173 of tho Criminal Procedure Code. 
Held by SnEFnARD and Sbbrajiania AyvAR, JJ . — 
Reports mado by a police-officer in compliance with 
s 173 of tho Criminal Procedure Code are public 
documents within the meaning of s. 74 of the Indian 
Evidence Act, and consequently an accused person, 
being a person interest!^ in such documents, is 
entitled, by virtue of s. 70 of tho Indian Evidence 
Act, to have copies of such reports before trial. 
QuESN-EuPREAS V. ASBUCOA^t 

E L. R. 20 Mad. 189 

10. Will, certified copy of— 

Document purporting to be a eerltfied copy of a mil 
taLen from lAe Protocol of record in Ceylon — No proof 
that It had been made from, or compared mtk, the 
original— Inadmisnbxhtg of document. In support 
of a claim instituted in a Court in British India for 
a share in her deceased father’s estate, plaintif! 
tendered in evidence a document which purported 
to bo a certified copy of a will executed by her late 
father at Colombo, where he was said to have been 
at the date of the execution of the alleged will. The 
document was filed as an exhibit m the suit, but the 
Subordit > ’ * • I ■ . - • n 

in evide 
to bosig 
Ceylon, 

last will and testament made from tho Protocol of 
record filed in his office. No evidence was tendered 
before the Snbor^ato Judge that the copy had 


that, in the absence of evidence that It bad been 
made from and compared with the original, the 
provisions of that Act relating to secondary evi- 
dence of publio documents uere inapplicable. 
PONNIM MaL V. StTNDAEAir PlLtAI 

E L. B. 23 Mad. 490 
_1L — 83 74, 76 — Loan Register of 


uiu meauuig ui s. i-A ui lue A.viueiice Aci; auu 
under a 76 of the Act, any person having an in- 
terest m the document is entitled to inspect the 
same and obtain certified copies thereof. Queen- 
Empress v. Arumugnm, I. L. E. 20 Mad. 189, 
followed. Mutter v. Midlands Eailtcag Co., L. K. 
38 Ch. D 93 ; Rex v. Justices of Staffordshire, G 
Ad. d- E. 31, referred to. Cranri Charas Dhab r. 
ItoiSTAB Charan Dhab (1904) 

E E. R 81 Calc. 284 

8.C. 8 C. W, N. 126 
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EVIDENCE ACT (I of 1872>— 

12. BB. 74,77--Plalntandwritton 

statement, copies of — Proeeedinya httuxen the 
«ame parties »n ancther autt — Public documents. 
B instituted a suit in the Court of the Munaif of 
the 24-Pergunnah3 against A, on account of an 
alleged trespass to a drain ^rhich B then alleged 
to be his property ; that suit was dismissed on 
the ground that B had not proved his title to the 
drain in question. In a suit arising out of an 
alleged trespass to the same drain brought by .-1 
against J5, in which A stated it was his property, 
ceitihed copies of the plaint, the defendant's 
written statement, and the decree in the fomer 
suit were produced; and it was contended they 
were public documents and admissible m evidence 
under ss. 74 and 77 of the Evidence Act. The 
Court admitted the plaint and rejected the written 
statement. JLinostED SnASABoonzesr o. Weoqe- 
beuby . . . • 10 B. L. E. Ap. 31 

a 70. 

Ree Ontjs op Proof— Doccuests REtii- 
jpo TO Loans, Execution op, an© Con- 
SISEBATTON FOR. 

I. L. E. 23 Calc. 050 
L. E. 23 I. A. 02 

See STASir Act, Sch. I, Abt. 22. 

I. Xi. E. 10 AIL 203 

8. 77. 

See Ostra op Proof— D octniEsrs belat. I 
iNO TO Loans, Execution op, an© I 
CONamSRATION FOB. 

1. L E. 23 Calc. 050 
D. K. 23 I. A. 02 

. .. — s. 80. I 


See CBniiKAi. Procedure Code. s. 2S8. I 
21'W.B Cr.6 

1. --- a. 83 — Measurement chittas. . 

Chittas made by Government for its own private 


CnuNDEB Sao V. Bdnseedbub Xaik 

I. li, E. 9 Calc. 741 


MiSSER C. 'i'ABITA MOYI DaBIA 

1.I..E. 14 Calc. 120 
Gibisdra Chandra Ganoct.! v.'Bajendba Nath 
Chatterjee . . , 1 0. W. IT. 530 


EVIDENCE ACT a OP 1872}— confj. 
s. 83 — coneld. 

8. Maps — Eriilenee Act, a. J3 — Pre- 

aiitnplion aa to accuracy. A map prepared by an 
office? of Government while in charge of a khas 
tnehal, Government bemg at the time m possession 
of tho mebal merely as a private proprietor, is not 
a map purporting to have been made under the 


JdnMAJOY IIULLICK f. DWARRANATH SIyTEB 

I. Ia E. 6 Calc. 287 : 4 C. D E. 574 

4. Survey maps — Preaumplion as 

to accuracy of Government aurvey map — Si^aequent 
Government aurvey map. The prcsnroption under 
the Evidence Act in regard to the accuracy of a map 
made under the authority of Government is in no 
way affected by tho fact that such map has been 
superseded by a later survey map made under the 
same authority and by an order of the Board of 
Revenue. Josuessur SiNun v. Bycunt Nath 
Dctt . I. L. E. 6 Calc. 822 : e 0. Ij- E. 510 

5. . — I — TbahkUBt maps. A tbakhnst 

map must bo presumed to bo accu^te under this 
section. ViAAiuTULLAs Khadun EnulUT Ali 
yiViT' TTv . . ^ . .22 W, Ei 6Z0 

6. . Thalbuat map, 
auuraey of —Evidence of maHny of map tn preaence 
of parties. The accuracy of a thakbust ameeu’s 
map, which is assumed in the Evidence Act, means 
accuracy of drawing and correctness of measure* 
meat, but certainly does not refer to the laying 


b.85. 

jSee Pbactick— C ivn. Cases — Probate 
AND Letters of Administration. 

L L. B. 10 Calc. 770 
I. Ii. B. 21 Mad. 492- 

BS. 85, 1X4. 

See Power-of-Attobnet. 

I. L. E. 33 Calc. 625 

BsrsS, 114 — Power-of-attorney — 

Pover-of-attorney executed before and aulhenltcated 


po'Wer.of.attorney being the person named therein 
IS unnecessary- E the Court, however, is not satis- 
fied as to its execution and authentication, it may. 
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EVIDENCE ACT (I OF I872)^e)nt</. 

B. 85— 

under Rule 748 of "thi< Court’s Rules nnd Orders* 
Call for further endcnce. Inthegoodiof W. Jl* 
MsnJfE (1905) . . . 0 C. W. N. 980 

L 8. 80— Forefffn judicial re- 

cords — ExfCuf/on i'h lirtUfh India cf defree pattnl 
hy Courts of Cooch BViar — Cifil Proftiure Code, 
1SS2, ff. 431. Per Nonnis, J. — Qutrrt - MTietber 
the notification published in the Calcutta GazetU 
of Sth April 1879, signwl by the then Deputy 


India in Council under the prorisions of s. 434 of 
the Ciril Procedure Code, to the cSect that the 
decrees of the CiriJ and Rerenue Conrts of Cooch 
Behar maybe executed in British India, as If they 
had been made by the Courts of British India, was a 
comrlunceuith the provision of 8 SGofthc Indian 
Eridcnee Act at a time when there was a repre- 
seetatire of the Goeernment ol India resident in 



Tafiuft Ceuuk CBCCSEBsaTt 

1. 1*. R. 14 Calc. 546 

2. 88. 80, 65, 00 and 74— 

Portion Stale, judtetal p^eedinyt i «— not 


may be proved by an official of the Court speaking 
to what takes place m his presence and at^ to an 
uncertified record thereof. The latter thereby be- 
comes secondary evidence under es 65 and 66 of 
the certified record (being a public document under 
s. 74) admissible without notice to the adierse 
party nhen the person in possession thereof is out 
of the iurisdiction. HanarrirKD CRETtji>Gia v. 
RaM Gofal CnETLXBOia I. Ii. R. 27 Calc. 639 
Ii. R. 27 I A 1 
4 C. W. N. 4‘ ■ 

8 . 00 . 


Ste Hindu Lvw Endowment. 

1. 1*. B. 36 Calc. 1003 

1 , Ancient document — Proof of 

proper custody. When a document is ao old that 
the parties to it and 4he witnesses are in aD 
probability dead, and eridence cannot be produced 
to pTOTe the factum of its execution, the rule in 
England, as well as in this countiy, is to compel 
the party who relies uron the document to show 
that it comes from the custody in which it would 


VOL. n. 


EVIDENCE ACT OP 1872)— esnfi. 
8. OO — cemld, 

naturally bo expected to reside, were it a real 
and authentic document. Sreeiunt Bhutta- 
CIURJEE t. naJNABAIN CnATTElUEt 

10 W. E. 1 

2. — Document of 

ancient date — Proof of custody. Where a part^ 


OUURVUULE XIAUIA , . AiJ ««.Ak. 

FcnEEDUNsissA f. Ram Osociu Smon. 

I 21 "W. R. 10 

Anti, if posuble, acts dono according to their 
terms. Grant r. Byjnatu Tewabee 

21 W. B. 270 

8. Aneteni doeu~ 

ment — Evidence of proper custody. Although an- 
cient documents are admissible in evidence on 
proof that they have been produced from proper 
custody, their value as evidence when admitted 
must depend in each case upon tbo corroboration 
derivable from external circumstances, e g., from 
the documents having been produced on previoua 
occasions upon which they would naturally have 
been produced if ui esistcnco at the time or from 
acta having been done under them. Boisunt 
Nats Kendo v. Locuon SIajei 0 C. D. R. 425 

4. Document of 

ancient date. Where a document is found, on in- 
dependent evidence to have been in existence long 
prior to the mstitution ol the amt, and also to be 
genuine, it is not necessary to insist on the testi 
mony of subscribing witnesses. HIaiiomed Fesyb 
S otDAR V. Ozeeoodesn . . 10 VP. R. 340 

MonEsn Bov r Booditcn Madtoon 

18 W. R. 315 

5. - Ancient docu- 
ments, rule as to. The Eaglub rule that a docu- 
ment more than 30 years old, if fn-e from suspicion 
of dishiHiesty, may be admitted as evidence with- 
out proof of the execution or writing, was held to 
be founded on a reason which had less weight in 
this country, where less credit should be given to 


Doss. LOTEEPOONKISSi r. Gotte Sprck Doss 

18W.R. 486 

6. ■ Ancient docu- 

nerst—Enienee of proper custody. To estabh'sh the 
authenticity of a document so old that the witnesses 
to Its execution cannot reasonably bo expected to 
be in existence, it is not necessary to go behind the 
possession of the present owner. If the custody 

6 K 
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DIGEST OF CASES. 


EVIDENCE ACT (I OF 1872)--<on|i. 
8. 00 — cotild. 


from which fhe document comes into Court has 
been and is the custody in which, iud»>ng from the 
purport of the document itself and the other cir- 
cumstiinces of the case, it would naturally bo cx* 
pected to reside, then the document ought to bo 
troatwl as authentic to such extent as to bo admis- 
sible in evidence between the parties Ciittnder 
liAXT JIlSTREE I' BnOJOSSTIl BYSACK 

13 V7. B. 109 

Ramphus GnosE i. Eshas CnujrDEn OnosB 

17 TV. R. 34 

Set Detaji Goyaji r GopAnnst 
Godbhai . . 11 TV. B. P. C. 85 

VrycATistVAK YEtLrApPAU Naika r Auiooo 
MoOTIOO SeTIV SCARE'S 

4 TV. B. P. C. 73 : 8 Moo. L A. 327 


7. - 


. Ofif docutntnl— 


Ltmc, proof of aulhttiUcity of — Possesiion. Where 
a document which is not proved, because of >ts 
great age, and of there being therefore no witnesses 
to prove It, 13 put forward as a document intended 
to operate as a maurasi tenure, it is necessary, in 
order to establish its authenticity, to show that it 
was accompanied by possession. BisnEsnuH 
BncTTACjiARicE t. LA^lB . . 21 W. R. 22 

8. - , ■ ■ — .. Ancient docu- 

ment, eudody o/. Where a document puri> 0 Tted to 
be 45 years otd, and a mohurir swore to its having 
been' in* his custody as beeper of the ptaintifTs 
records for the time of his service, the evidenco vras 
held to show (if credible) that the document ha<I 
come from proper custody, within tho meaning of 
Actlof 1972, 8. so, and to require no direct evi. 
dciice of Its genuineness. Ekcostbee Si^or Rov 
■I Kyiasii rinrvpEB Mookerjee . 21 VT. B. 46 


. Presumption u 


oneieni (focumentr — Destruction of original — Prt- 


EVIDENOE act (I OP 187a)_t07j.l. 

■■ 8. 00 — contd. 

this suit was that neither C nor bis father vvas the 
heir of the original mortgagor, and that therefore 
C could not reilcera the property in dispute At the 
trial CpraJuceil the vnrnspatra of 1847 in support 
of his title, alleging that he had found it among tho 
papers of the old gomastn of his father, w ho useil to 
look after his affairs during his minority. Htli, 
that the varaspatra was admissible in evidence under 
e. 00 of tho Evidence Act (I of 1872) as a docu- 
ment purporting to be more than thirty jears old, 
and proiluce'l from a custody vrhich, under the 
circumstances of the Ca«c, was a proper custoily, 
the possession of the gomasta being legally the 
possession of his master. Tho degree of credit to 
be given to an ancient document depends chiefly 
on the proof of transacticins or state of affairs 
oedcssanlr or at least properly or naturally refem- 
ble to It.' Hsri Chjstasux Dikshit r. Mono- 
LsRsnsuN* . . . I. L. B. 11 Bom. 89 

Aa to the weight and admissibility of ancient 
documents. 

Stc also Tl'^A^' 0 AyDA f. HiyeiyoATpi. 

L L. B. U Bom. 04 note 


11 . - 


- Anennidoeuments, 


Proof of— Landlord and fenon(-^.yuif/or t)'etment, 
In a suit for ejectment brought in ISOi the defend, 
ant contended that he held the land on permanent 
fnxendan tenure and produced a document, dated 
1848, bv which his predecessor was given permission 
to huilil upon the land. The plaintiff (landlord), 
however, produced the counterparts of h subse- 
quent lea*o.to the same tenant (defendant's pre- 
decessor), dated 1S51, which created a monthly 


Prasad Sixqb iv Laixi Jas Kcxwar 

1. L. B. 22 A1 . 294 

10. -•'* Artctenl doetimonl 

— IPrijM of aneitnt documenis as eridenee — Proi>fr 
cxitiody — Cii^lodi/ of fiQent Under a varaspatra 
executed in 1847 by A, a Hindu wkIow in 
fwour of Jl, B took possession of the property 
tnentioned therein, and enjoyed it during his 
liletime .Ifter his death, his gomasta (agent) 
manageil it for and on behalf of B's minor son 
® ^ redeem a house 

and a ganlen, part of tho property covered 
by the variisjiaira, ond, which had been nxirtsaced 
by A B husband in 18J1 One ol tho defences to 


entitled to recover possession of the land. HcsAiN 

V GoVAKDllASDAS P.VRMAVAKDaS 

I. L. B. 20 Bom. 1 

12. Ancient tfocumeil, 

presumption ns to — Gtnuineness of signature «" 
issue — Preiumption »ot txduded, but fias In be 
rehuttei It is in the discretion of * Court 
whether it will rai'p the presumption in favouy of a 
document for which s 90 of the Evidence Act 
provides, but this di'cretion is not to bo cvercised 
arbitrarily: it must be, gov erne<l by principles 
which arc consonant with law and justice. And 
while, on the one hand, great care is requi'’ue 
m applying the presumption, on the other hand, it is 
dear that very great in;ust/ee may be perpetrated 
if an ancient document coming from proper custody 
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EVIDENCE ACT (I OP 1872)— «on(J. 
B. 90— conri. 

is rrfotcd by a Cotirt crtprtciouily ot for inailrquato 
reason®. When the penuinene®s of a document pur- 
porting to be an ancient document is put in i®'uc, 
it appear® to have f>cen sometimes thoiipht that any 
pre-®umption in its favour is thereby evcludeil, but 
this woidd deprive the jwrt^ producing it of the 
benefit of the presumption precisely in the cireum- 
ctaorrs in uhicb be most stands in need of its an). 
The jircsuraption merely takes the place of the 
c\ idence u hieh would, w here a modern document is 
concerne*!, be necessary for the purjxise of proainp 
Hue execution, and it must be met and rebutted in 
the same way as direct evidence of execution in the 
case of a moclern document. Phofi Dibte v Ooor 
Sarun D9ff, IS l!\ J!, JSS , Poiluil Xath 
V. Lulhun Majht, 9 C L R.425, flari Chintam'in 
Dil'fiit V Jiloro Lalahm'in, 1 L. P 11 Pom S9 : 
TraiMia }t'nth Xundi V Shiirno Chungont, I L R 
11 Calc. S39, referred to. GoviVDt Ilsrns c. 
PRorar 27ARA1S JlcKiiorAonYA ()902) 

I. L. R. 29 Calc. 740 

13. Document 30 years old— 

Proper custody A document 30 years old does 
not prove itself, m the absence of csiclenee, that 
it has cume from the proper custody. GcBti Dsv 
Dev t. SoiBUP Xvtu CuccKEROtrrrY 

3 B. Ii. R. A. C. 258 

14. . — — , Dociimtnt 30 yenrs 

old — pretu/nplion In applying the jiresuniption 
allowed by B 00 of the Eviclcnte Act, the period 
ol 30 years is tu bo reckoned, not from the date 
upon which the doeiiucnt is filed in Court, but from 
the date on which, it having been tendered in cvi. 
denco. Its genuineness or otherwise becomes the 
subject of proof. IIinmc 8irssr v Riiedoy Natii 
Rov ... eC.Ij.ll. 135 

15. ■ — — Dorumenl 30 years 

old. A document more than 30 jears e>)il, 
although not requiring to be formally attested by 
the witnesses who attended at its oxei^utinn, must 
be shown to have come from the custody of the 
person who would base been the Jirojier jiersoii to 
keep it. Tiiskoor I’ershad t UtsiiMuiTt K<>rR 

24 W. R. 428 

16. . — — Dccuutenl 30 years 

old The rule regarding the proof of documents 
more than 30 years old IS that they need not be 
prosed, provided they hA\c been so acted upon 
or brought from such a pl.aec as to offer a reasofi- * 
able presumption that they wire honestly and 
fairly obtained and presorted for u>c, and arc free 
from suspicion of dishonesty Jlsri Diis'xitit r 
Bir.iT DtRSA . . 5 Bom. A. C, 135 

17. . Doftiment 30 years 

dd — Proof of tvstody With reganl to the jiroof 


EVIDENCE ACT a OP 1872)— esnfj, 
— eonfJ. 

obtamwl and preserved for use, and are free from 
■uspuion of dishonesty. Application of this nde 
coniuderwl VmuL MtiUDBn v. DiCd vclsd 
Mciusiwed IIcTseH . 6 Bom. A. O, 00 

10 , . - Rocumrtils more 

than 30 years old Where the .Judge is satisfied 
that a document is more than 30 years old and that 
it has come from prop r custody, he may, as a rule, 
dispense with proof of its execution. LtLPss 
Ramdis r KssiiiiuM . . 4 Bom. A. C. 60 

10 Document 30 

years old — Proof of sijnalure of. Court is not 
bound to accept as genuine the signature on a 
document upwards of 30 years old, even though it 
be prwluccd from proper custody. Before accept- 


SiiicicpsR . . . 1, D. R. 6 Calc. 209 

20. - Documents more 

than 30 years oli~^}‘roof of execution — Etidsnce of 
authority to tiyn on hehalf of others The plaintiffs 
8ue<l the defendants for enhancement of rent. The 
defendants resisted the claim, relying, infer aUa, 
on a moknran pottah executed on Otb October 
163-1 This pottah purpoite^l to bear the seal of 
one of the then raaliks of the lands, and also 
purporlol to be signeil on behalf of all the nialiks 


to it or a general authority to sig i on their behalf 
do'.uments of tho aamo description as the pottah ; 
and that, until such proof was gi\cn, the document 
was not aclmissiblo n o\ idence Held, further, that 
the f.%ct that the pottah was more than 30 ye.nrs 
old Ra\e rise to the presumption that the signature 
at the foot of it was in the handwriting of A, and 
tbit the jKjttab was executed by him ; but that to 
make it cMdcnce against the representatives of the 
inaliks who had not exccutcsl it, the defendants 
should show that A had authority to sign their 
oimes L’bilack Itsi t DailislKsi 

I. L. B. 8 Calc. 667 

2L L'gil fresiimp- 

tiQii — prei-iOBa produelton of such document No 
legal presumption can arise as to the gcnuinenett 
of a document more than 30 years old, merely 
upon proof that it was produced from the records 
ol a Court in which it had been filed at some time 
preMou®. It must be ahovm tint the document 
had been so filed in order to the adjudication of 
some question of which that Court had cognizance, 
and which had come under the cognirance of such 
CbuTt. GcDAonca Pattl CflowpnRT v. Butecb 
CmTXDEB BiurrAciuBJi . I. Ii. B, 5 Calc. 918 

C E 2 
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EVIDENCE ACT (I OP 1872)-eo7i/rf. 
s. 90 — conld 

22. 1 — Doeumtnta 30 

ytars oM, their natural and proph custody. Where 
a daughter professed to hold under a pottah more 
than 30 years old in favour of her father, anti ^vaa 
found to have been in possession of the land ever 
since her father’s death for a period of 40 years 
V ithout interruption on the part of the father’s 
heirs : Beld, that the daughter’s custody of tbo 
pottah was a natural and proper custody uitbin 

' -- f .1 -n . .. 

>f esecution 
applied in 
id caution 

• . ' ' ■ lUSOONT 

I. L. R. n Calc. 639 

23. * — SecoTtdary etidence 

— Document more than 30 years old — Proof of execu- 
tion — Eitdenee Act, s G5. Secondary evidence of 
the contents of a document requiring execution, 
which can be shown to have been last m proper 
custody, and to hare been lost, and ubich is more 
than 30 } ears old, may be admitted under s. C5, cL 
(c), aads 00 of the Evidence Act, without proof of 
the execution of the original. Koetter Cntrsotit 
Mooeerjces Khetter Piur. Sbeeterctno 

I. li. R. 6 Calc. 689 ; 0 O. D. lU W9 

24. Documents thirty . 

ytnrs old— Proper custody — Presumption Per ' 

Bxrtit, S 60 of the Evidence Act (I of 
1872) admits a presumption of the genuineness 
of documents purporting to ho thirty years old, 

if produced from proper custody proved to 
have had a legitimate origin 'or’ an origin the 
legitimacy of which the cireumstancesof^e case 
render probable. It is not necessary that the docu- 
ments shall be found in the best and most proper 


EVIDENCE ACT (I OF 1Q72)— conld. 
8. 90 — eontd. 

meni — Delulter — Alienation of endoiced property— 
Sebait — Powertogrant permanent lease of endowed 
property — Posstssion-~Landlord and fenanf — 
Potsession of lessee under void lease entering 
into possession and continuing to pay rent— Li- 
mitation Act (Xr of U77), Seh. II, Art. 13i 
— Purchaser 'for value bond fide — Notice — 
Slinerals, right to. Where a person, who had 
obtained possession of a document, which would 
naturally come into his possession, failed to 
restore it after bis right to possess it had ceased, 
and the document was produced from his 
custody. Held, that his failure to do so did not 


continued to pay the rent reserved. Gnanasam- 
banda Pandara Sann^hi v. Vein Pandaram, 
- ft-. r 17 or r 1 />a . SUnrmmi. 


in President and Governors of dlagdalen Hospital 
V. Knotts, 4 App. Cat 354, referred to ^Vhere the 

f iredecessor in title of the defendants obtained 
rom the sebail a permaneiit lease of the debuttsr 
property and not merely of any interest, which the 
s^ait might have therein. Held, that the lessee 


zaent must be produced horn the proper custody. 
SlUEFCDlB VAIJID TaJUDIN t. GOVIin) BnlKASI 
Bade (1902) , . I. L. R. 27 Bom. 453 

2S, - Evidence Ad- 

musibilitg — Hearsay evidence — Eclattonship, slate- 
menttts to, made ujum information received from 
oilers, nhen admissible — Document more than 30 
years old— Discretion of Court to refuse to 
iiithout formal proof— Interference by higher Court. 
The Courts in India refused to admit without formal 
proof s document, which was more than 39 years 
old and which purported to como from proper 


VI3SA t>. Shaban Au KnA»(1905)9 C. W.N.IOS 

— ~ — Document 30 

yean old Proper custody— Hindu Isiw—Efidow- 


be brougnv wnum uveiveyeauiioui mu u- 
lease. Bam Kanai Ghosh v. Aajo i5ri Sn Hart 
Narauan Singh Deo Bahadur, C. L. J. 546 ,• Badha 
Nath Doss v. Ois5w«e d- Co , 15 W, B P. O 2i ,* 
■4, Mr T s 1 .ft If/ini rhnran Tewary v. 


S.C. iu Vn • .I*. - 

- s. 80 and ss. 83, 8d and 11^ 

Copy of document— Jfo emdenee that original 

eouid nol be produced— Secondary eiifence—rre 
support of 

• adocuBiont 

, ocument of 
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EVI DENCE ACT (I OF 1872)— conH. 
B. 90 — eoncld. 

an earlier date. This earlier document was not pro. 
•duced, althOT^h it was admitted in^criatcnce, nor 



'v. . , . — I — V — t '’ocumentoTer 

to be made. 

■ • '.,••• • T Paul Sret‘ 

' • • d to. APPa* 

THmu Pattab V. Gopala Panikkab (1001) 

1. I. E, 26 Mad. 674 

B. Bl 

See Besqal Tesakcy Act, s SO (6) 

11 C. W. N. 02 
See Coyrzsstoif—Coyrz^eiovs to Maois. 
TRATE . I.Ii.B.17 Cal<i.8e2 


iSee E«OE.vcB— C ivil Cases— Secosdary 
EvIDESCB— U ifSTAMPED OB UnBMIS. 
TEBEO DOCCStEN-TS. 


See EvJDESCE— C boiisal Oases — Pbevi- 

otrs CojrvicTioss. 

I. D. E.23 Calc. 689 


See LisJiTATlos Act, 1877, s. 19— Ac- 
KSOWlEDCMEJfT OP DEBTS 

L I*. B. 12 Calc. 287 

I. ItB. 16 Mad. 491 
See Recistbatiob Act, 1877, s. 49. 

I. L. R. I All. 442 
1 C. D. H. 642 


dying declaration, record of— 

See Dyiko Declaratioic. 

13 C. W. N. 680 

1. Contemporaneous oral agree. 

anejlt — Contraet Qitcrre; ^Vhethcr evidence of 
^ . — —1 — . —’'ting to the 


1. 12 Calc 09 
B e. 9 C. W. N. 147 
Ij. B. 31 1. A. 188 

2 , Bridence of improvement — 

Ptidenc* Jcl (I of 1872), e. 9l — Improvement ; Land- 
lord and tenant — Lease, etr^ngent condtUone in — 
Occupancy raiyal — Bengal Tenancy Act (VJII of 
1885 ), «. 29. TojustifyenhaacemcntinContrsvcD. 
lion of cL (6) of a 29 of the Bengal Tenancy Act, 


EVIDENCE ACT (I OF 2872)-f<wvM. 
8. 0l — concld. 

evidence as regards the imprownicnt effected by 
the landlord and cHdence of the fact that en. 
bancement iras agreed to be paid in consider?, 
tion of such improvement is admis-sible, and 
s 9l of the Evidence Act does not prevent 
the landlord from giving such evidence, as the 
consideration for enhancement does not consti. 
tutea fermof the contract or of the dispossession of 
the property. A lobidiatexcculcdby an occupancy 
raiyat at an enhanced rate of more than 2 annas in 
the nipoc, although executed in consideration of the 
avoidaueeof stringent conditions m a previous lease, 
is void. Sheo Sahay Panday r. Bam Racha Roy, 
I L. It. 18 Cale 333, and A'otli Singh v. Damr 
Singh, 1. L R. 2S Cale. 90, distinguished. Probat 
CUANDIU GA^OA^VDIIVA t. ClIIRAO Au (1900) 

I. L. B. 33 Calc. 607 

3. Oral evidence— Oral tvidtnee 

admttuhle to show that a contract made by a person in 
hta own name war made en behalf of himself and his 
partners. Under English Law, in an action on a 


though no aDusion is made to them iv it. This is 
also the law m India as there is nothing in s. 


■ SB. 91, 65 end 22— Ftidenca— Couse 

of a'Uon~^mi on a promtsiory noli— 'Note tnai- 
msstble in evidence— Plaintiff not alloictd to tei 
Up a ease outside the note. IVhen money is lent 
on terms contained m a promissory note given 
at the time of the loan, the lender suing to recover 
tbe money so lent must prove those terms by the 
promissory note If for any reason, such^as the 


referred to Pvesotasi NABA|^' v. Talet Scroll 
(1904) .... I. L.B 26 All. 178 

BS. 91,05. 67. 

See Evidence . I. L. B. 30 Mad. 387 
a 92 

See Benami . . 10 C. “W. N. 670 

See Bill or Exchange. 

I. L. E. 3 Calc. 174 
See Contract for Sale or Goods. 

8 C. Vr. N. 87 

Su Evidence— Parol Evidence. 
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EVIDENCE ACT (I OE 1872)— conti. 

s. 92 — conld. 

See PRIhCIPAL AKI) AOESI — CoMMIS^lOJI 

AoE^'T3 . I, D. R. 18 Mad. 238 
See PBiscirtL and Agent — Li\biutv of 
Agems . . I. D. R. 5 Calc. 71 

See Registiutios Agt, 17. 

I. L. R. 24 Bom. 009 
See Specific PEBPon^u^•cE. 

13 C. W. K. 320 
See Tbanspbh op Pboperty Act, s'*. 4 
AND 107 . I. D. R. 32 Mod. 632 

1 . 8. 02— Oral evidence to vary 

written agreement — " Co«frnrfiefi»j, tarymy, 
aildtng io or eiibiraeliiig frcvi ” — of oral 
nxdetice tehen guefhon nol a> lettceen futrlus to Ihe 
tniJrumenI or t'leir jirniea. Phintifl au« 1 defend* 


EVroEN CE ACT (I OP 1872)-f«n«. 

B, 02— eonji, 

y®** was & mortgage and allowed redemption. 
lltU, on second appeal by the defendant, that 
CTidenco of intention cannot be giron for the 
purpose merely of con^tniini; a document, which 
purported to be a sale (jut-and-out and not a mort. 
Ra;:c;8 92oftheEridence Act (I of 1872), sabject 
to the proviso therein Contained, forbids evidence 
to be given of anj’ oral a!rrcemcnt or statement 
for the purpose of contradicting, varying, adding 
to or subtracting from the ternh of any contract 
grant or other disjwsition of property the terms 
of which have been reUucetl to writing as men- 
tioned In that section. While there are restric- 
tions on the admissibility of oral evidence, e. 92, 
in its first proviso rccognires that /acts may be 
proved by oral evitlcnco which would invalidate a 
document or entitle any person to any decree or 
order relating thereto. And where one party in- 
duces ,the other to contract on the faith of repre- 


fended that the document liad been executed in 
plaintiff's name bennmi for him. Held, that oral 
evidence was admissible in support of the conten* 

I .. *U..» Vn.l 1 s tkA Ua, 1 «kA 


nor would oral OMilonco be esidtncc to vary the 
terms of nnv written agreement between them. 
Hafiirnan v £l<ihi Baksh, 1, L. R 2S Cate tO, com- 
mented upon. Patha^imal r Syed Kalai 
Ravotiiab (1904) . . I. L. R. 27 Mad. 329 

2. Oral eiidence 

to show that nn executant of « note of hand 
tins only a surety, »/ admissible. Oral evidence 
isnot admissible to show that one of the execu- 
tants of a note of hand signed it only ae 
surety and that his liability was only to tbe 
extent of standing as a surety for one month. 


other of the provisions of s. 92 of the Evidi nee Act, 
Rallissen v. Legge, 4 C. ir. A' 153 ; sc. 27 /• A. 
58 , followed. Habek Ciiand Babc r Bishuk 
Chandra Banebjee (1904) . 8 C. 'W'. W. 101 

3. RedempUon suit 

— -Sni* out and out — Construetion—Endenee of 
•ntcnlion. AdmiwiJi/ity Plaintiffs, who were 
agriculturists, brought a suit to redeem and 
the defendant contended that the transaction 
iQ suit w as a sale out-and -out and not & mort* 
gage. The lower Courts held that the transac* 


LAXHAN(i'A»>; . . A, Aj. Xt. ASUiO. 

4. irritfrn document 

—Aberduteconieynnte — ^lortgage — ConUmporaniout 
oral o^recfncnt or statement of intention— /«• 
ftrentt from eirevmilanees. Ihe plaintiff sued 
to recover possession of land contending that 
the document under which the defendants held 
the lanil, though in form an absolute convey- 
ance, WAS inteniled .to operate merely as a 
roortoa^e. The plaintiff’s contention was based 
on llTe crounds that the consideration was a pre- 

. , t.l, A..J «..♦ VAAAA.. {{,0 

inding 

• ession 

widow 
there 

-.t rfiB 


that me mvJiuuw oi lue eumeiuiuu m 
was that the document was accompanied by * 
contemporaneous oral agreement or statement of 
intention, which must be inferred from the said 
. ..1 „,i „„ k.,» fkaf niies* 

cd 

lOt 

ch 


iss 

J. 

98, or Lincoln r. »u<jni, 4 x/e u. ct. .. 
examples This however, would 
precluded the plaintiff from relj mg on 
to the section, had Any of them been 
Da™, 0 (IM5). ^ jjj 


not have 
the provisos 
applicable. 


B. 92, proviso (1). 

Se,EviDi,ce . I.I,.B.32Cate.46T 
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EVIDENCE ACT (I OP 1872)— 

; — s. 92 — fonfd. 

VTagoring contract — Oral 

agrtcmeni — Agrttmtnl, v^hdtty of — 
Contract, real nature of. Upon the trwe construc- 
tion of 8. 92 of tho Eviilcnco Act (I of 1872), and 
Bpocially h»\irg rcganl to proviso (7) of that 
section, the decision in tho ra«o of 
Stic Bux V. Bam Dyal, I. L. B. 5 Cafe. 791, 
cannot be rcgardc'I as Ia«. In onicr to cnahio a 
Court to arrive at a decision, whether or not an 


29 Cnk. m ; L. B. 2S 1. A 239, referred to. Per 
WoonROFFE, J — If the validity of a written agree- 
ment IS imjieaehcd, it is no defence to point to the 
apparent rectitude of the document and to claim 
protection from cnquirj* under the rule eml-odied 
in s. 02 of the £\idence Aet, which exists against 
the contradiction and variance of the terms only of 
those instruments, the salidity of sihich is not m 
question- The instances mentioned in jirovrso (i)of 
that section arc illustratuo and not exhaustive. 
Btxi JIxDHiB Dass t- Saoasook Kotarv (1903> 

1. Ii. R. 32 Calc. 437 
a.c.QC. W.N. 305 

8. 02, proviso (2). 

See Co^TRACT . I. L. R. 32 Calc. 03 

6. 92, provisos (2), (4)— 

Truit-^Lmilalion Aet (AT of 1S77). «. 10— 
Effect of Lmttation in eaiet uhere the pereott lialU 
for pai/went of a legacy and the pertart entitled to 
recriie the legacy are the eame L K. was a 
partner intboDrmof^ L As such partner ho 
waspntitled to his proportion of certain shares 
of the Hongkong illill and of the commission 

pA— «fwl I.. 1. n .. ---A*, «. #1 r\. a , 


and' that he from the date of the entries ceascil to { 
have any interest in the firm of B L. Held, that i 
under proMsos (3) and (4) of e 92 of the Evidence 
' that in fact 

>uld continue I 

‘ ■ commission. 

"l. L R. 31 Bom. 418 | 

8, 02, proviso 4 — | 

Subsequent oral agreement 

~—To discharge prior registered agreement not ' 
ffCeifnWe, actual discharge may be prened. 

A screed by registered deed to give B for 
her life an annual amount by way of maintenance, 
and subsequently it was acre^ orally that B 
should enjoy certain lands in lieu of auch 
maintcn.ince and B was put in possession. In 
a suit b,\ B to recover arrears of mamtenanee from 
A : Hell, that the subsequent oral agreement was 


8. 02 — eoncld. 

an agreement to rescind or modify tho original regis- 
tcrcsl agreement and wns not recciiablo in evidence 
under proviso (4) to s. 92 of tho Evidence Aet. 
Held, further, that it was open to the defendant to 
prove thatthc arrears claimed were actually dw- 


2, Agreement %n 

tcriftn^ registered — Oral euiieiice of discharge — 


taken wrongful josscssion of the property. The 
first defendant was the heir of the mortgagor His 
defence ivas that the equity of redemption had be- 
come vested in himself and another as the heirs of 


pani her moiety of the mortgage amount, and re- 
deemed tbelan^s in question as falling to his share. 
//fW, that ho was not precluded by s 02, proviso, 
(4) of the Evidence Act from proving his oral agree- 
ment. GosEfi SusBARow V Varioonda Xabasi- 
sniAM (loot I. L. R. 27 Had. 868 

3. — Ei'idenee of oral 

agreement ti> reieind or of subsequent conduct ta- 
odmisslife — Mortgagee, right of ntufrnetuary, to 
sue for juirt of mortgaged property. 8. 98 (4) 
of the Evideneo Act precludes, evidence of 
an oral agreement to resemd a registered con- 
traot or of sub<cquent conduct of parties to show 
that such contract was treated as non-existent' 
An usufructuary mortgagee may sue for position 
ol only a part of the properties mortgaged. Sei- 

MVASVSWAJtl AIYASOAR I AtKSISRVSIV AIOSR 

(1908) . . . I, D. R. 32 Had. 281 

— BS. 02, 09 — S«it for reeoiery of haq.i’ 

ehaharum — Sale alleged to be disguised as n usu- 
fructuary mortgage — Admissibility of evidence. 


not being a party to the transaction, was entitled 
togive evidence to show that what purportwl to 


PAiiCBo (^1900) . . .L L. R. 28 AIL 473 
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EVIDENCE ACT (I) OF 1872}-«mW. 

8. 105. 

See PniVATE Defehce, Rranr op. . 

11 C. Ii. B. 232 

1. Onus of proof — Proof of einum. 

slanctf, brtngtnff offence under exeeplion la Penal 


charged within the fjcncral or Bpecial exceptions 
or provisos contained in any part of the Penal Code 
or in any law defining such offence. Qtttne as to 
the state of the law m this respect in the Presi* 
dency towns. In the mailer of petition of Snino 
Pfosad Pasdah 

I. D. B. 4 Calc. 124 : 3 C. D. B. 122 

2. Penal Code (Act 

XLV of ISGO), a. 525 — Orievoua hurt — Ilomietde — 
Jiwfi/icflfion — Ri'gU of private defence — Onua — 
Evidence Act (/ of 1872), a. lOS When one 
man takes away the life of another man, the 
onus is on him to show circumstances which 
justify his domg* so. If the act was done in 
the exercise of the right of private defence, it 
still lies on him to show that he did not exceed 
that right Assibudsik Arsiad v Kino Eu. 
PEBOB (1904) , , , 8 C. W. N. 714 

68. 105, 132, 

See DfPAAiAnox . I. L. B. 29 AE. 885 

8. 106. 

Set Okus op Pboof— BA aMEim. 

I. Ii. B. 8 AU. 398 

See Obits op Pboof— P nE-EUPrioy. 

I. L. B. 6 AU. 184 
See Okcs op Pboop — Pbofits, Spits for. 

I. L. B. 12 AU, 301 
See Omis op Pboof — Sale fob Akbeaas 
OF Rest . . ,21 "W. B. 397 

See Feral Code, s. 373, 

I, Ji. B. 22 Calc. 164 


es. 107, 108. 

See HniDir Law — PEESuurTion of 

Death . . I. L, B. 8 All. 614 

I. L. B. 23 Bom. 296 
See Pezsdmptior of Death. 

I. D. B. 33 Calc. 178 

Missing person — Preaumplton of 

death. Ss. 107 and 103 of the Evidence Ac^ 
taken together, do not lay down any mie as 
to the exact time of the death of a missing 
person. Whenever the question as to the exact 
tune of death arises it must be dealt with 
EMording to the evidence and circumstances 
of each case, when the death is alleged to have 
occurred at any time not affected by the pre. i 
sumption of law as to the seven years Dhakcp I 
NATnv.GoBnmSAiUR. Gobird Sabas t'.DKABtJF 
Nath . . . . 1. L. B. 8 AU. 614 


EVIDENCE ACT (I OF 1872)-conf'i. 

a. 108. 

See Death, I^ESUirrxios of. 

11 C. W. N. 833 
5<e Hisdd Law — Pbesdmptior op 
Death . . . I. D. K. 1 AU. 63 
I. L. B. 8 All. 614 
I. L. B. 23 Bom. 296 
See Madomedam Law — Pbesdmptior op 
Death . . I. L. E. 2 AU. 625 

I. L. B. 7 All. 297 

1- Missing person — Uindulaxe 

— Inheritance — Presumption of death — Claim after 
aeven years — Co.otsnep*~-.^6jgnf co-oumer — Claim lo 
hiaahareof properly a question of eiidence, not c/ 
succession. D O and P uere cO'Owners of certain 
khoti villages, B disappeared and was unheard 
of for more than seven years. In his absence, 
D received his (B’s) share of the rents and profits, 
O clairned to he entitle<l to a moiety of B'a share 
theiein, and brought this suit against D. Held, that 
Q was entitled to such moiety. B, having been 
absent and unheard of for more than seven jears, 
might be presumed to be dead under s 108 of the 
ErideDceAct(Iof 1873); RDdO,ASOoeof his two 
(survivors, was entitled to a moiety of his pro* 
petty. Where the right of a party claiming to 


BrnsAri V. Garesh Bbikaji 


1. Ii. B. 11 Bom. 4 


2. ■ - ■ - ■ Idahomedan Law 

— JUiaaing heir — Proof of erisUnee — Arlitralor’a 
award — Burden of proof. A Wahomedan died 
on the 27th January 1884, leaving a will 
which ivas disputed amongst his heirs. The 
dispute being iJtimately r^erred to an arbi- 
trator, the latter by his auard, dated 2l8t 
February 1888, divided the estate amongst the 
••heirs and legatees” of the testator amongst 
whom he included his son A, who according 
to the concurrent findings of the Courts in Burma, 
bad not been heard of since 1870. In the present 
euit the only son of A claimed a share m the estate 
in rightof ills father under the arbitrator’s award. 
The Courts in Burma dismissed the suit holding that 
the plamtiff had failed to discharge the burden, 


to the terms of his award. The agreement of reicr- 
ence was not produced and there was nothing to 
show that A was a party to it. 
arbitrator was not examined as a witness i JJua, 
that the proceedings in arbitration were of no value 
in proving the plamtifl's case, the reserving of a 
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EVIDENCE ACT (I OF 1872)-eo»i«. 

— ■ 8. 108— <OTi 

ihare for A, by the arbitrator, being CTplieablc oa 
the ground that according to Slahomcdan facr a 
»haro ought to be reserved for a missing heir, 
llooixx Cassisi Biy Mooua Admeo v, Moolla 
Aecn.RxBiuflDO.'i) . 1. Ik ^ 83 C&Jc. 173 

B.C. 10 o. W. N. 33 

B. 110. 

See BEXisn . . 8 C. W- N. 89 

See Oxrs op Paoor — Mortoaoe. 

I. Ik D. 9 Eoeo. 137 
I. L. E. 1 All. 194 
See Osrs op Proof — PossE«ajov amd 
PeoopopI^tle . ON. IV. 36 

I. L. E. 8 Calc. 769 
I. L. E. 12 AIL 46 
1. D. E, 26 Bom. 287 
See TiitE — E videxce asd Proof of 
Title — Geseraixy . 6 C. D. E. 278 

fi. 111. 

3e« Attorset axo Cuext. 

I.L. H, 36 Calc. 49 
See Oxus of pROcr-~DecRBEs axd 
Deeds, Sens to exforce akd bet 
ASIDE , , 1. 11 E. 12 AIL 623 

See Oncs of Proof — Principal akd 
Aoekt . . I. Ik E. 26 AIL 368 

— PoeiltonofaeliveeMfi^ 

ienet—iiortga^ and mortijagee— Burden cf proof— ‘ 
Proof of eoneideraiion for mori^age honi. On the 


? CASES. 

EVXDENOE ACT (I OF 1872)— conW. 


s. 112 — eonld. 



B. 29I.a!i7 

2. Illegitimate son’s right to 

maintenance — PrMampfiort at to paierntl;/ 
appli«Me only to offepring of mnrrted couple— 
Htndttl/tie. In a suit by an lUegitim 
of a <lrcease<I Cbetti agamst the adopted son and 
brother of his late lather for a share u hii 
father’s estate, or, in the alternative, for maa- 
tenanee: Bdi, that the claim fora share must 
fad, as It was not sho'm that the deceased had 
left any separate or sejf.acquired property The 
family of the deceased (consisting of bis father 
and two sons, of whom one waa the decease!) 
was not shown to have had any ancestral pro- 
perty, but It had acquired property by trade in 
which the father and the two sons were jointly 
engaged, ihere being no indication ot an intention 
I . . .. , k. Ik. ♦ n,» pro- 


b. 112 

See Evidexce — Civil Cases — Legitim. | 
ACT . .1. h. K. 24 AIL 446 

See Oxrs or Proof — LEG rn'iAcr. 

I. Ik B. 25 AIL 403 
See IViTKESs — C ivil Cases— Pebsoss 
CO itPETEXT OR KOT TO BE WiTSESSES 

I. Ik B. 18 Bom. 463 

L ■ Paternity— CTiW—PresBfspliOTi | 

03 to paternity of child horn after deeih of j 
htuband — A'oB-aeeesj, proof of — Burden of proof j 
~—tUneM of htuband rendering act of hegetiing 
a child I'mproinWr. To rebut the legal presnmp. | 
tion under a 112 of the Endeoee Act (I of I 
1672), it is for those who dispute the paternity I 
of the child to prove non-access of the husband to t 
bis wife during the period when, with respect to the J 


father and uncle ; and. as he was uieginuisu. x>e 
could not “ repreient ” his father in the undivided 
family, Bamilinga Jluppan v. Paiviai Oounian, 
J.LfiSS Had 529, referred to. The fact that in 
the present ca«e there was a son in evistence, besides 
I the illegitimate son, made no diSercnce, in principle, 
between this case and the cases already decided. 
Held, also, that plaiotiS was entitled to msinten- 
aoce. An illegitimate member of a family, who is 
not entitled to inherit, can be allowed only a com- 
passionate rate of maintenance and cannot claim 
maintenance on the same principles and on the some 
scale as disqualified heirs and females, who have 
become members of the family by marriage. Bat 
regard ihonld be had to the int«-est which the 
deceased father of the illegitimate eon had in the 
joint family property and the position of his 
mother’s fimily. Arrears os toaintenance awarded 
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EVIDENCE ACT (I OF 1872}— conW. 

. — - — - 112— coney. 

for a perjod of nine years prior to the suit. Tho 
presumption as to paternity in a. 112 of the Indian 
Evidence Act only arises in connection with tho 
offsprin;? of a married couple. A person claiminx 
as an illegitimate son must establish hia alleged 
paternity in the same manner as any other disputed 
question of relationship Ls established. Oopau* 
S4MI CHErn e. Aeusacheixam Chetti (lOOl) 

1. D. H.27 Had. 32 

B. 113. 

Sse Cession op British Tebritorv 
India ... 10 Bom. 37 

I. L. B. 1 Bom. 307 
L. B. a I. A. 102 

8. 114. 

5«e ante, 8. 40 AND ss 03, G4 and 114. 
5ee flute, s 85 . . 9 C. W. N. 088 

See AccojtPEiCE. I. D. B. 28 Cale, 339 
I. Jj. B. 20 Bom. 19 
I. L. B. 26 Had. 143 
Stt Act XL op 1 858, s. 3. 

I C. "W. N.4S3 
SeeBisostCESs Act. 1871, 8 52 

1. h. B. 13 Calc. 197 
♦ dee Bombay District Mckicipal Act, 

1873, 8. ll 1. L. B. 20 Bom. 732 
See Chaboe to Jdivy— Misdirection 

I. L. B. 17 Calc. 642 
See Company— .IV isDivo ot— Geserai. 

Cases . . I. L, B, 9 All 360 

See Deed — Attestation. 

7 C. -W. N. 384 

Set EsTorpEi — E stoppel by Conduct. 

I.L.E. 9. AU.690 
Sit Oyrs OP Pjioop — DoruiiESTS helat- 
ISO TO Lo'kss, execution or, and 
cossidebation fob 

I. L. B. 20 Bom. 307 
See Onus op Pboof — Notice. 

L L. B. 13 Calc. 197 
See Rioht op IV ay. 

I. L. B. 16 AIL 270 
See Sale fob Abkeabs op RBrESUB— 
Settino aside Sale — Ibreoclabity. 

I. D B.30 Calc.l 

III. (0). 

See Re\ enue Sale Law, s. 33. 

10 c. vr. IT. 137 

See Warrant op Arrest — Civil Cases 

8 C. W. IT. 845 

■ lU. (g>. 

See Emdenoe— C iML Cases— M is- 
cellaseocs DcicD5iEi,Ts«— R oad. 

CESS Papers I. L. R. 30 Calc. 1030 


BVrDENCB ACT (I OF 1872)— confL 
— ~ — 8. 114 — confrf. 

1. - — Presumption of guilt — Po*. 

peeeioit of stolen property, ffeld, that the finding 
ui the 'possession of a person, an months after 
the eomiQission of a ilacoity, of articles ;itolen 
in that dacoity, guch articles consisting of jewelry 
of a very ordinary type and by no means of dis- 
tinctive appearance, is not gaflicicnt to form 
tho basis of a conviction for participation 10 
tho dacoity. Queen-Emprest v. Burfe, 1. L.R> 
C All 224, and Ina SAeilA r. Queen^Empress, 
/. L. R. 11 CaU ISO, referred to. Emperor v. 
SoD0inSiVQH(19OG) . I. L. B. 29 AIL 138 

2. 8. 114 (ll) — Evidence of ac- 

complice — A’eeeasi/y /or eoTTohoration. Tho case 
ngaiDst an accused, who was tried on a charge 
of murder, depended entirely upon the evidence 
of the first witness, who deposed that lio had 
worked for accused prior to and at tho date 
of the murder; that the woman, whom accused 
was charged with murdering, had also worked 
for accused, and bad become eneeinie by tdo; 
that she had frequently demanded money of 
accused and at last threatened to disgrace bio, 
if hedid not pay her; that on the evening of 
the murder accused obtained a crow-bar from tho 
witness, and later on went to where the deceased 
was sleeping, when the witness} heard a cry, and, 
on secretly approaching the spot, saw accused strike 
the dc^'ased on tho bead with a crow-bar j that 
witne^then ran away; that accused called him: 
that he went to the spot, and accused asked him to 
put the body in an empty pit some distance off : 
that witness refused to help, whereupon accused 
dragged the body to the pit and threw it in 5 that 
next morning accused threatened to murder the 
witness, if he mentioned what had happened ; that 
some fifteen days later, after a quarrel with accused, 
witness ran away and gave information to the 
brother of tho deceased woman and then to the 
police, who with some villagers wens taken by wit- 
ness to the pit where the body was found and, sub- 
WBjuently, identified. The witntss stated that be 
had notj!i>en information earlier because he was 
afraid. The only evidence adduced in corrobora- 
tion of any part of this witness’s evidence was that 
the btothei and sister ol the deceased had heard of 
the relations between accused and the deceased, 
that the body was found in the pit, end that death 
was shown to havo been caused at about the time 
and place stated by the first witness, by fracture of 
the skull, which might hai'c been caused by a blow 
from a crow-bar. On its being contended on behalf 
of the accused, that the first witness was an accorn- 
phee, or, if not an accomplice in the strict sense 
of th® term, that he wasno better than an accomplice 
and that his evidence should therefore do ' 
bomted in material particulars, and that in e 
absence of such corroboration the accused^Dou^ 



( 5084 ) 


( 30S3 ) DIGEST 
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B. 114 — conf/rf. 

much as he had not been concerned m the perpetra- 
tion of the murdec Itself. Even assuming that, after 
the murder had been committed, the witness had 
assisted in removing the body to the pit, and that 
he could have been charged with concealment of the 
body under b. 201 of the Penal Code, that uaa an 
oficneo perfectly independent of tho murder, and 
the witness could not rightly be held to be cither 
a guilty associate with the accused in the crime of 
murder, or liable to be indicted uith him jointly. 
The witness was therefore not an accomplice and 
tho rule of practice as to corroboration had no 
appheationto the case. Per Boddam.J.— E ven if 
the wilnes.s was not an accomplice, Ua\ ing regard 
to the fact that he was cognizant of the crime for 
fifteen days w ithout diselosmg it and that he had 
a cause of quarrel with the accused at tho time 
when he did disclose it, it would bo most unsafe 
to act upon his evidence, unless it was cotrobomlod 
in some material particulars connecting tbc accused 
with the crime. Tho rule of practice as to the 
necessity for corroboraMon of the evidence of an 
accomplice dl«cu^3cd Quetn v. CAando Ch/indn- 
hnte, 2i 11*. li. Cr SS ; Ithan Ckanira CAandra 
V. Quetn-Empress, I L. E. 21 Cafe. 32S . and 
AUmuddin v. QuHn-Emptif, I. E R. 23 Calc 
361, 365, discussed RASUswaitt Ooondes «. 
niiPEBOft (1001) , . I. L. R. 27 Mad, 271 

I 8. 114 (e). 

Stt CllAUKtDAtll CHAKr.A.V ClKD, SETTLE. 

ME^Tor . I. L. R. 82 Calc. 1107 
88. 114, 111. l3). 167. 

Stt CiUBOE . I. L. R. 86 Cate. 28^ 
8. 116, 

Stt AbbitraT!ox—-\'Vaiids— C oxsTr.ee- 
Tiox AND ErrrcT or. 

I. L. R.2A11. 809 
1. 1.. R. 6 All. 822 : L. R. 11 1. A. 20 
■See CiiMPAM — T eaxsfeb of Silanes. 
AXp PaouTS orTRsxsrEBEEs 

I. L. R. 28 Mad. 79 

' 5« CoxTRACT Act, 1872, s 1] 

I. L. R. 31 AIL 21 
Stt Ejectsiem, sriT run 

I, Ii. R. 29 Calc. 871 
Stt Estoppel — Estoppfl bt Condect 
I. li. R. 35 Calc. 804 
Stt Estoppel by jcDaME>T 

I, D R. 32 Calc. 357 
Stt Forfeitcpe . 9 C. W. N. 653 

Stt L-ixdloiid axd Temxt — X aiunE or 
Tenaxcy . I. L. R. 27 Bom, 615 
Stt I,.^XD.RrVZNCE. 

I. L. R. 25 Bom. 714, 752 
Set PaRTsrr.siiiP . 10 C. W. N, 313 
Stt TRAXsren of PnoPEnTY Act 

L I>. R. 33 Bom. 53 


CASES. 


EVIDENCE ACT (I OF 1872}-eo»ifd. 

• B. 115— confd. 

1, Ropresentativo — Auc/ion-pur. 

ehaicr — E»hpj>tl A purchaser at an execution 
sale IS not as sucli the representative of the 
judgment'debtor within tho meaning of s. 115 
of the Evidence Act. Iula PARnnu I,al v. 
Mvlxe . . . I. Ii. R. 14 Calc. 401 


part o/ zamindart and ne^uiesccnce by officera of 
t7oirrftmc»f. Prior to 1700 tho zamindari of 
Parlakimodi included certain tracts of forestland 
called “JIahahs,” which were held by Bissoyees 
or local Chiefs on service tenures in respect of 
which they paid to the zammdar a sum as kattu- 
badi or quit rent ; their duties being (ip/rr alia) to 
keep upati t^tabbshment of guards at certain thanas 
for |>oUcc purposes. Besides the Maliahs they held 
other lands w Inch they occupied and cultivated for 
their own support In consequenceof a rebellion in 
1709, in which the then zammdar took part, tho 
Goiemmeni by a proclamation issued in 1800 tie- 
clarcil (hat (he zarouidan was confiscated ; and that 
the Bissoyees “were henceforward to pav their 
revenue directly to tbo Collector and to be for ever 
under the Company’s imraechato authority “{ but 
that they would m clue course restore the son of the 
zammdar “to the lands of his ancestors with the 
exception of those now held by the Bissoyees, 
which arc hereby declared separated from the 
zamindan for ever." This restoration was made 
m 1803, after the death of the rebellious zammdar, 
to his SOD IMiat was excepted from that re grant 
and from tho assessment that formed the condition 
of tho re-grant was variously described as "the 
lands held bv the Bissoyees," tho " possessions 
of (he Bissoyees," and “ all lands or russums or fees 
hetelofore appropriated to the support of police 


included the Maliahs, and not only the lands occu- 
pied and cultivated by tho Bissoyees ; the Slaliah 
tluceforedid not pass under tho re-grant, but 
remained tho property of Govemn’cnt as they had 
done since (he forfeiture In 1833 tho Government 
transferred tho Bhsosees, i ho had been placed in 
1800 under tlir* CWloctor, to tho z^nindar, and 
directed that they should be requlrm to pay th»ir 
quit-rents to him Iltld, that that arrangemert 
conferred no poopnetary light in the bUliahs 


auyets. «<w, luai such an express grant excluded 
the inference that the zamindar obtained any pro- 
I^ietary right in the Maliahs. The Courts below 
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EVIDENCE ACT (I OP 1B72)-<obW. 
B. 114— ronfM. 

much ai ho had not been concenicd in the perpetra* 
tion of the munlcr itself. Even n«suming that, after 
the muidcr had been committed, the witneaa had 
assisted m removing the hotly to the pit, and that 
he could have been tharged with concealment of the 
body under a. 201 of the Penal Code, that uas an 
ofienee perfectly independent of the murder, and 
the witnc«s could not rightly be held to bo either 
a guilty associate with the accused m the crime of 
murder, or liable to be mdictetl with him jointly 
The witness was therefore not an accomphcc and 
the rule of practice aa to corrobomtion had no 
application to the ease. Per BoDDAsr, A— Even if 


a i.ausu ui iiuaiiei \uiii iiie aucuseu at lue iituu j 
when he did discio'c it, it would "bo moat unsafe 
to act upon his evidence, unless it was corroborate<l 
in some material particuhra connecting the accused 
with the crime. The rule of practice as to the 
necessity for eorrobora’ion of the evidence of an 
accoropuee di»cu«scd. Queen v. Cfiond't Chanda- 
hnu, 2i If. li. Cr. 5S ; lefian C/ianJra Chandra 
V. Quttn’Emprtsf, I Z-. I' 2J Cate. 32$ . Mil 
^fiffiuadin V. Qutcn’Emprtt”, 1 L E. 23 Cate 
36J, 365, discussed. RaJUStVAjtt Oocsdes i 
njiPEBOBdOOf} . . I. L. B. 27 Mad. 271 

I B. 114(e). 

Stt CiiAUKioani Ciivkrv.v settle- 
ment or . I. L. B. S2 Calc. 1107 

88, 114, 111, (j). 167. 

^ee Ciiaboe , I. L. B. 30 Calc. 28^ 

B. 116, 

See AnBiTRATtos— AtVAnos—CossTittrc* 
TIOS AND ErfECT OF 

I. L. B. 2 All, 809 
I. L. B. 8 AIL 322 i L, B, ll I. A. 20 
See CoitPAKi— TrANsrrr. op 8n.sRES, 
AND P.IOIITS OF TbaNSFEBCES 

I. L. B. 28 Mad. 79 
' See Contract Act, 1872 , 1 II 

I. L. E. 31 AIL 21 
See Ejectment, svit for 

I. L. K, 29 Calc. 871 
See EsTorrEL — EsTnrrrL bv Conorcr. 

E Xa B. 36 Calc. 804 
See Estoppel dy jcdqmevt 

I. Ii, R. 32 Calc. 357 
See Forfeitcpe , 9 C, W. N. 653 

See Eisdeord axd Tenant — Nature of 
Tenancy . I. Ia B. 27 Boxn. 616 
See IaANd revenue. 

I. Ia R, 26 Bom. 714, 762 
See rARTNERSHiP . 10 C. W. N. 313 
See TnvssrcR OP Property Act, 

I. Ia B. S3 Bom. 63 


EVIDENCE ACT (I OP 1872)-ecn/J. 

8. 116 — contd. 

1. Bopresontatlvo — /luffion-pur* 

ehaier—Eelopj>ei. A purchaser at an execution 
aalc IS not as such the representative of the 
judgment-debtor within the meaning of a. 116 
of the Evidence Act. I.sla Parbiiu Eal v. 
3IvL:eE . . . I. Ia B. 14 Calc. 401 

2. . Be-grant after confiscation— 
Exeeption o/Maltahs tn re-yrant — Coniteuefion of 
exeeption — TiUe by acfivrae pose’siion — Estoppel — 
Maliahs treated erroneoiitly by Court of Wards as 
part of samindart and aeijuieseence by officers of 
Goiernmenl. Pnor to 1799 the zamindan of 
Parlakimedi included certain tracts of forest land 
called “Jfalifths,” which were held by Bissoyeca 
or local Chiefs on service tenures in respect of 
which they p.Yid to the zamtndar a aum as kattu- 


cbired that the zamindan was confiscated ; and that 
the Bissoyees “were hcnccfonianl to pay their 
revenue directly to the Collector and to be for ever 
under the Company’s immceliatc authority but 
that they would m line course restore the son of the 
zamindar “to the lands of his ancestors with the 
exception of those now held by the Bissoyees, 
which are hereby dechred sciamted from the 
zamindan for ever.” This nstomtion was made 
m 1803, after the death of the rebellious zamindar, 
to his son. What was excepted from that ro grant 
and from the assessment that formed the condition 
of the le-grant was variously described as “ the 
lands held by the Bissoyees,” the “ po*sessinns 
of the Bissoyew,” and “ all lands or pusjuins or fees 
heretofore api'ropnatcd to the suppoit of polico 
establishments.” Tna suit against tho Government 
by the zamindar of Parlakimedi m ISOt, claiming 


directed that they should be rcquin^l to pav th"ir 
quit-renta to him - Ilfld, that that arrun^mert 
coqfcTOd no proprietary right in tho Milwhs 


. iiiw, iiiai suen an express grant excluded 
the inicrence that the zamindar obtamwl anv nm 
pnetary right in the JIaliahs. The Courts ' ‘ ^ 
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EVIDENCE ACT (I OE 1872)--<on«d. 

B. 116 — canddi 


18G1 to 1893, in consequencs of the disability or 
incapacity of successive zamindara, the zamiDdaw 
was in possession of the Court of Wards repre- 
ECnted by the Collector of the district, and the 
Court of Wards erroneously treated the Maliahs, 
as if they belonged to the zsmindari, worked the 
forests on the hlabahs and constructed roads 
through them at the expense of the zammdar ; 
and the officers of Government under the same 
mistake acquiesced in that possession and en* 
couiaged such an expenditure of zammdari 
funds upon the ^lahahs as seemed good in the 
public interest : Held, affirming the decision of the 
High Court, that there was m that conduct no 
8ucb representation as could give rise to an estop- 
pel, which would prevent the defendant from 
denying the plaintifi's title. Gotnu Ciumdiu 
GAJ arATi ^AiuYAyA Dko V. Secretakv op 
State fob I50U (19051 I.JL. B. 128 Mad. ISO 

8. Adoption — Ejtopptl — Sutl hy 

adopttvi Mothtr to set aside an adophon made hy 
her. In a salt to sot aside an adoption brought 
by the adoptive mother against her adopted eoo, 
It was found that the plaintiff had represented 
that she had authority to adopt and ^ts re* 
presentation nas acted on by the defendant; 
that the ceremony of adoption was carried out 
on the faith of this representation ; that the 
tnaniage of the defendant was likewise on the 
strength of it celebrated, and the defendant per* 
formed the sradh ceremony of his adoptive 


plaintiff was estopped from m^taining a suit fora 
declaration that the adoption was without author* 
ity and void Thakoor Oomrao Singh v. Tkakoor- 
anfi Mehtah Koontcer, 1868, N.- IT. i*. Zf. 0. 103 A, 
distmguished. Sarat Chu,nder Dey v. Oopat 
Chunaer Laha, I. L B. 20 Calc. 298 ; SvXhhaai Ltd 

V Guman Smgh, 1. L. B 2 AU. 386! Durga 

V Khushalo, All Weekly Notes (1S82) 97,- 
Zionnoni»ial v. Virasami, 1. L B. 15 ^ad, 486! 
Jfovji Vinayakrav Jaggannaih Shaniars^ v. 
Ldkshmigai, J. L. B. 11 Bom 38J. and Santappa 
V. Raxtgappaya, 1, L. B. 18 Mad, 397, refen^ 
to. Dha ra m Kuswab V. BaiwaST Sikcb (1908) 

I. D. B. 30 Aik 549 

68.116,116,117. 

See EJECTirEST, stna fob 

I. X.. B. S3 Calc. 847 

B. 118. 

See Estotpel — Estoppei. by Oosduct. 

I. Ii. B. 7 All. ell, 878 
I. Ii. B. 6 Gale. 869 
7 O. W. N. 676 


EVIDENCE ACT (I OF 1872)-ecm/i. 
8. 110 — conid. 


Sec'Es'votfzit — Estoppel by Jitdomest. • 

1 a 1. K, 628 
. 1. L. R. 24 Bom. 77 


ffee'EsTopPEL— L andlord and Tenant, 
Denial op Title. 

See Landlord and Tenant— Natdre op 
Tenanci' . I. D. B. 27 Bom. 616 


.Estoppel of tenant— TFZere deed 

executed in the name of Ihe benamidar, the 
real owner if (he landlord toithin the meaning of 
the seCiion — 4c^l’on on deed not tnaintamalle by 
benamidar. Where a deed is executed by a tenant 
in favour of a person henami for another, the real 
owner and not the benamidar is the landlord, whose 
title the tenant is estopped from denying under 
B. 116 of the Evidence Act. In a suit by such 
benamidar for rent, the tenant can deny bis right 
to sue on ihe ground that he is not the person 
entitled. A benamidar as such has no right to 
sue, unless he can show a legal right to sue under 
the general law. Ktithaperumal Rajali v. Secre- 
tary of Stale for India, 1. L. B. 30 Mad 215, fol- 
lowed, Kptpd Konvn t>. Thirdcnasa Sam'hn- 
DAU PfLLAi (10081 . I. L. B. 31 Mai 461 


B. U8. 

See Witness — Ciyil Cases— Pessons 
cosipeteni or not to SB Witnesses. 

I. L. R. 18 Bom. 468 


See Witness— Criminal Cases— Persons 

COJIPEIENI OB NOT TO BE WITNESSES. 

I.D.B.llAll.183 
L. B, 18 Bom. 681 
I.D.B.23 All. 00 
llO.-W. N.61 


- 8 . 120 . 


Sea JIaintekahce, order op Criminal 
Court as to . I. I». B. 18 Calo. 781 
*See Witness— Civil Ci'=ies— Persons 

competent or not to be Witnesses. 

I. h. B. 18 Calc. 781 
I. D. B. 18 All, 107 

. 68. 128, 124, 162— Income-tax Act, U 

of 1886, 8. 38 and rvk IS— Statements made before 
i«coine.to« Q^peer not privileged wder s. 123 or J2l 
of the Evidence Act— And mt exempt from disclosure 
by e. 38 vf ike Income-tax Act and rule 15 of the 
rules Statements made and documents pmdueea 
by assessees before income-tax officers for the PMr* 
iiose Of showing the income of such assessees, do no 
refer to matters of State and are not piivilepa 
under s. 123 of the Indian Evidence AcL 
The Collector, when summoned to 
docomeats by the Court, is bound to 
and the Court is empowered imder s. ®f . 
Evidence Act to inspect them to decide O'* 
dity of any objection to their admssibuity i 
evidence. S. 38 of the Income-tax Act ana 
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EVIDENCE ACT (I OP 1872}-eofl<-f. 
B. 123 — coneid. 


nilo 15 of the rules framed thereunder only forbid 
public servants to make public or disclose any in* 
formation contained m such documents. Tbc 
prohibition, however, does not extend to evidence 
given in Courts of Justice. Under the Income*tax 
Act the Collector can compel the production of docu- 
ments and attendance of uitnesses. Documents 
produced and statements made under process 
of law cannot be said to be made in * official con- 
6dcnee’ within the meaning of s. 124 of the 
Evidence Act and they are not privileged under 
that section. Aeev. Birrtll, SCamp J37, referred 
to. Jadobram Dty v. EuUcram hey, 1. L. R 
S6 Cafe. 2SI, referred to. in re Joseph Ilaryrearts, 
\1S00] ICh. 7, distinguished. VnrsATacnELLA 
CHETniE r. SlUFATFU C ut TT I AB (lOttS) 

I. L. E. 82 Mad. 62 

8 .’ 121 . 

See Witness — C nniiNSL Cases — Peksoxs 
COJIPETEVT OR NOT TO BB WITNESSES. 

r. L, R. 3 All. 573 

8 . 122 . 

See Privileged Cojuipmcstiov 

I. L. R. 22 Mad. 1 

a. 124. 


Set Pbivilegeo CoiiuxrNiCATiox. 

7 O. W. N. 248 

~ 88. 126. 1^7. 


Set PBITtLEGED COIIJICSICATIOX. 

I. L. R. 3 Bom. 91 
I. L R. 18 Bom. 263 
I. L. R. 25 Calc. 736 
I Ii. B. 26 Colo. 53 
2 C. W. N. 484, 649 

8. 132. 


Set Detamatiox I. L. R. 32 Calc. 766 
See Penal Code, s 500 

9 C. W. N. 9U 
1 Answers criminating wit- 

ness— ToZuniary statement — PTivilege of tniness 
ansvenng crtmtnaling question In a Smatl Cause 
suit under Ch. XXXIX of the Code of Civil Pro- 
cedure on a promissory note, uhich was alleged 


ted. By Keenan and MurrrsAsn Attar, JJ, 
that the affidavit was properly admitted, but not 
the depo'ition Per Turner, C.J., Iknes and 
KiNDEr^SLEY, J J . — lITiere an accused person has 
made a Etatcment on oath voluntarily and without 
compulsion on the part of the Court to whuh the 


evidence act (I one72)-nm«. 

■ 8. 132— <onf{f, 

Btatcment is made, such a statement, if relevant 
may bo usc<l against him on his trial on a criminal 
charge. If a witness docs not desiro to have bis 
answers us«l against him on a subsequent criminal 
charge, he must object to answer, although ho may 
know beforehand that such objection, if the answer 
IS relevant, is perfectly futile, so far as his duty to 
answer is concerned, and must be overruletl 
Queen r. Gofal Dass . I. L. R. 3 Mad, 271 

, ^ — Protection ginn 

to answers trhieh a tcilnes* ts compelled to give 
— Compelled to gut," Meaning of the words— 
Indian Oaths Act (X of 1S72), s. 14. S 132 of the 
EvKlence Act (I of 1872) makes a distinction be- 
tueen those cases in which a witness voluntarily 


give or which he has asked to be excused from giv- 
ing, a-'-l "•*»»•• ‘La- k- V.. ^ 

Court . , • ■ 

Mad. 

Ingh- 

w ith I * ■ V 

compels a w itness to answer criminating questions, 

and he is protected bv the proviro'tos, 132 from a 

criminal prosecution from any offence of which he 
criminates himself directly or indirectly by his 
answer, except a prosecution for giving false evi- 
deoce by such answer It is not only when a wit- 
ness asks to be excused from answering a cruninat- 


3. ■ ' "Compelled"— 

Compelling leitnesj fo answer questions The 
word “compelled '' in the proviso to a. 132 of the 
Evidence Act (I of 1^72) applies only where the 
Court baa compelled a vntoess to answer a question. 


4 BS. 132, 129, 130, 131— 

Comp^mg infness fo answer quethons The mere 
eubpcenaing of a witness or ordering him to go into 
the witness-box does not compel him to give any 
partKolar answer or to answer any particular ques- 
tion. Hie words ‘ ‘ shall bo compelled to give ’ ' in 
8. 132, Evidence Act, apply to pressure put upon 
a witness after he is in the box, and when he asfcato 
be excused from answering a question. The word- 
ing of as. 129, 130, 131. 132. and 148. Evidence Act 
compared and discussed. MoOERSHEiEnt-. Queen 
Empress . . 1, 11 R. 21 Calc 392 

77- Document put in without 

objection. If a docoment is inadmissible in 
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EVrOENCE ACT (I OP 1872)— co»W. 

8. 132 — concld. 

evidence, ol^jection can be taken to its admissi- 
biliCj at any sta^e of the ease, even if ft haa been 
duly prove*! But an objection as to the mode of 
proof of a document is one which siiould be taken 
at the time when the document ie attempted to be 
put m. Kanlo Pra'ad Haiari v. Jagai Chandra 
Dvtta, J. L. II 23 Calc. 335, distinguished. 
JIadiubi StJNDARi Dasya t. Gagasevdra Nath 
Tagore (1905) . . 0 C. W. N. Ill 

8 133. 

See Accowbuce . I, Ii. H. 28 Cale. 339 

I. L. R. 26 Bom. 193 
1. L. 11.25 Mad, 143 

6. 137. . 

See CiUROE TO Joby — Misdjbectiok. 

1. E R 17 Calc, 642 
See WirsEss — CRntisAi. Cases — Exasi* 
INATIOS OR M^itsesses — Cross-exam- 
iNATiou . 1. E. R, 21 Calc. 401 

__ B. 138. ‘ 

See IViTNESs— CnisitSAL Cases— Exam* 
IJIATIOK OP IVtTKESSES— EXAMISATIOS 
BV CoEBT . 1. D. H. 6 Cale. 279 

80. 145, 161. 

Set Crimisal Procrdtoe Cod* (Act V 

OP 1898), 83. 102. 172. 

1. L. R. 33 Calc. 1028 

8. 154. 

See IViTWEss— Cim Gases — ExAtnpiA. 
XION OF WtTMBSSES— CROSS.EXAMINA. 

now . . 0 C. W. N. 513 

Set WiTWESs— CsiMiwAt Cases — Exawi. 

WATION OF IVlTKESSES — CROSS-EXAVI- 

WATioF . . I. 1 j. B. 13 Calc. 63 

I. L. R, 28. Calc. 694 

ss. 164, 165, cl. (3), 157, 

See Advocate . I. Ij. R, 34 Calc. 129 

8.165. 

See WiTKESs — CRwnwAL Cases — Exami. 
, KATIOW OF WjtKESSES— CbOSS-EIAMI- 

FATiow ... 11 Bom. 166 

1. cL (3) — Evidence Ixupeaching 

the credit of witness. In a suit by one K claim- 



EVXDENCE ACT (I OP 1872)-e'mld. 

8. 165— conefd. 

tent with Jiie evidence, both as to the Koran and 
the letter. Held, that evidence might be given in 
reply as regards the Koran, but not as regards the 
letter; no substantive evidence having been given 
as to the latter before the close of the plaintiff’s 
case. Semlle . The expression “which is liable 
to be contradicted ’’ in s 155 (3) of the Evidence 
Act is equivalent to “which is relevant to the 
issue.** KcADtJAU Khascm v. Abdool Kcbreem 
Sderaji . , . I. L. R, 17 Calc. 344 

2. Statements prt. 

tiousfy made ly mtnessfs — /nodmisjibiTify os 
avhslanUve «i<f<>ice. Two persons madeptateoents 
to the effect that C and another robbed them and 
caused hurt while doing so. One statement was 
made to their employer, and the other to the head 
constable. C was subsequently charged, and these 
two persons were called as witnesses for the prose* 
cutton, but they then denied that C was one of the 
men who had assaulted them. Their previons 


referred to and which implicated the accused, 
could be used only under s 155 (3) of the Evidence 
Act, for discrediting their evidence, and not as aiibi* 
tantive evidence against the accused. Eufebob 
tv Cberatd Cuon Kuili (1902) 

I. D. R. 26 Mad. lei 


3. - ■ ■ - Ftril ^tiformaUen 

—Crttntnol Pmedtire Code (Act V of J39S), e. JSi 
—Infortnant reproducin'? efatements node ly 
anntkeT—Admtssihxhiy^Evidence to contradict uit- 
ness. Where certain statements relating to the 
commission of an offence were made by one person 


8. 159— Bonds destroyed by fire — 

Befresktng memory of ti itnc ss. The plaints and re- 
cords in a number of suits upon bonds instituteii by 

the same plaintiff aaamst different persons wmb 

destroyed by fire The euits were ro-mstitu^, 
and duplicate copies of the plaints w ere tilw. 
only evidence of the contents of the bontl^ ir 
which the plaints were prepared, „ 

register kept bv the plaintiff’s goroastas t 
names of the executants of the bonds, the ma e 
respect of which the bonds had been given, t 
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EVIDENCE ACT (1 OF 1872>-onfM. 
• B. 1D7 — eoneW. 


amounts «1uc thctcundcr, anil ‘the names of th® 
attcstini: witnesoes. From this register the 

V.0.1 "-ir .1— » »« - 


Kosya 


. .1. L. E. 6 Calc. 353 

Bs. 169 and 160. 

See Penii. Code, s 121-A. 

I. L. E. 32 Mad 384 

— 8. 165, 

See Pesid Code, a. 1"9 

I. L. E. 10 Bom, 185 
See Witness — Cbmiinal Cases — Eiami- 
SATioN OF Witnesses — Cross-eiaui- 
NATION . I. Ii, E, 5 Calc. 014 
I. L, E, 24 Calc. 288 


See CovpFSSioN— C onfessions to Police 
Opficebs . I. L. E. 1 Calc. 207 
I.IaR. 2Bom. 61 


e Ceijunal Pboceedincs. 

L L, E 8 Calc 739 
1, L. E, 9 AU. 600 


See Witness— C mL Cases— Eiamina- 
TioN OP Witnesses— Generally, 

6 Moo. I. A, 232 


X. Civil and criminal cases. 

8. 167 o! the Evidence Act applies as well 
to criminal as to civil cases Queen v. IIurri* 
BOLE ClICNDEB QnOSE _ 

I. D, E. 1 Calc. 207 ; 25 W. R. Cr. 36 

2. ■ It applies to cti* 

mioal trials bj jury m the High Court flEO. t>. 
Kaoraji DADAonAi 9 Bom. 358 


3. Ca^es under cL 36 of the 

Letters Patent, High Court, The provisions 
of a 107 of the EMdcnce Act apply to cases bean) bv 
the High Court when exercising its poners under cl 
20 of the Letters Patent Qceex.Empress r. 
McGuire . . . . 4 C. W. N. 433 

4. Bvidence improperly ad- 

mitted— Document improperhj admitted in eii- 
dfnee. Where a copy of a deposition is im|)ro> 
perly admitted, such admission is not trroumi of 
it'clf for a ncH trial, if, independently of the 
eiidcnce so admitted, there is sufficient evidence 
to justify the decision Wooma Kant Bckshee 
t. Genoa Narain CiiowonRY . 20 'W. E. 385 

6. — ft-Kfrnee •m;<ro. 

oc{imH«t — Powrof Iltjh Court on appnit — 
Poicer to deal Kith trrdict of juiy—KtKtnal. The 
provisions of s. 1C7 of the £i idenee Act (I of 1872) 
apply to criminal trials by jury. IVhen lart of the 
eiidenee which has been allowed to goto the jury 


granting of new trials where evidence has been 
improperly admitted, does not apply to India. 
Wafodar Khait V. Qiieen-Emprest, I. L. H. 21 Cale. 
OSS, not folioucd. Queen-Empress u, Ram- 
CDAKDRA Goyind Harshe I. L, E, 19 Bom. 749 

EXAMINATION DD BENE ESSE. 

Set Commission — Civil Cases . Cor. 7 
6B.I1.E. 252 
8 B. L. R, Ap. 101 

EXAMINATION TOE PLEADERSHIP 
OR MOOXHTEAESHIP. 

See Board op Examiners 

I. L. E. 28 Calc. 479 
I. L. E. 9 All. 611 


EXAMINATION OF ACCUSED PER. 
SON. 


Set CONPFSSIOK— CONPESSrONS TO Maoib- 
TRATS . I. L E. 9 Mad. 224 
I. L. E. 17 Calc. 862 
I. L. E. 18 Oalo. 549 
1.L.E.21 Calc, 642 
I. L. E. 21 Bom , 495 
2 a W. N. 702 


Set Criminal Procedure Code, s. 342. 

I. L. E. 10 Calc. 140 
I. L. E. 13 All. 345 
I. L. R. 14 AIL 242 
I. L. R. 16 Bom. 661 


Set Evidence — Criminal Cases — Pre- 
vious Convictions 

I. L R. 28 Calc. 689 


See Evidence — Criminal Cases — Exami- 
nation AND Statements op Accused. 


See Transpcr op Criminal Case — 
Ground tor Transper 

6 C, vr. N. 804 


L Discretion of Magistrate in 

examining accused — Endenee tneuffieient to 
found ehar^. It is a matter of discretion for the 
Magistrate whether, during the enquiry before him, 
it IS right and proper that the accused should be 
examined or not. But it a undesirable that the 
accused should be examined by the Magistrate 
when be w satisfied that the evidence adduced by 
the prosecution does not ilisclose any proper 
■abject of eriminsl charge against him. In the 
matter e>f Soaua Saneab Biswas 

1 B. L. R. B. N. 16 
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EXA.MI1TATIOIT OF ACCUSED PEB- 

SON— conW. 

2. CrmjBoI Pro- 

cedure Code, 1861, a. 202. The discretion of ft Magis- 
trate under s. 202, Code of Criminal Procedure, 
to ask questions of an accused is entirely unfet- 
tered, thouoh an examination under that section 
should not be of an inquisitorial hature, and a 
Majristrate should inform the accused that he is not 
bound to answer. Ansu ers to questions under that 
section are aclmmible in evidence, even if the 
Magistrate has omitted to warn the accused he 
nee^ not answer. QunEtr f. DiNoo Ror 

16 -W. E. Cr- 21 

3. — CriminoZ Pro- 

cedure Code, 1808, a 200—“Examirialion of aeevaed 
before eommittnl — Dieerefion of ilagiatrote. It is 
the duty of a Maeistrate, before committing ac- 
cused persona for trial, to examine them for the 
purpose of enabling them to explain any circum- 
stances appearing in the evidence against them. 
The effect of s. 209 of the Code of Criminal ftqce- 
dure is that it is not left to the discretion of the 


t' PaiTDABa Tevait . I. Ii. B. 23 iMad. 636 

4. , Befueal to hear statement 

or ex&mine accused— Potrer of Court- It is not 
competent to the Court in ft criminal trial to refuse 
to ftllotv the accused to make a statement or an 
offer to b^ examined, /n tH nolUr of Abdool 
G uiroon ' . . . 10 0. D. B. 64 

5. - Committal without examin- 

ing accused— Pouer of Court, It is not illegal for 
a Slagistrate to commit an accused person to the 
Sessions without examining him or his witnesses. 
0nEE:t t). Hukitath Rov . 2 "W. B. Cr. 60 

0. 'Tender of written defence — 


in'’ him. DtLA Mowout v Kailv SsnEC 

16 W. B. Cr 63 

7. Obligation of accused to 

give account of his movements at alleged 
tune of offence. An accused person is not 


Bepik Biswas . . I. t, E 10 Calc. 970 

8. __ Object of examination of 

prisoner. The discretionary power given by law 
to examine a prisoner should be used to ascertain 
from him how he may explain facts in evidence 
•^I'P'^’Wing against him, not to drive him to xoake 
scli-erimmating statements Ex parte ViRABtiD- 
nuA GAtm . , 1 Had. 189 


EXAMINATION OF ACCUSED PER. 

SON — confi. 

G. — Examination of 

the aceuaed under a, 3i2, Criminal Procedure’ Code 
— tmpropriehj of eroaa-cxnmining him aa a (hostile 
teUneaa and of eliciting maltera or information not 
related to the charge. S. 3-12, Criminal Procedure 
Code, permits an examination to be made solely for 
the purpose of enabling the accused to explain facts 
appearing against him. It is objectionable to 
direct examination towards obtainiLg from the 
accused some explanation in regard to matter which 
be had previously mentioned in his confession and 
baa already repudiated as untrue, or to endeavour 
to elicit infomation m regard to statements made 
by a witness. Kixo-Empep.ob t'. Bhct Natii 
CnosE (1902) . . . 7 a W. N. S4S 

10. — — — - Examination at 

prelminarg imesUgatton of murder — Criminal Pro- 
cedure Code, as 164, 364. It ig improper to at- 
tempt to make an accused person, before any evi- 
dence is reqiured, confess his guilt and admit facta 


made And if they are statements other than con- 
fessions under s. 3C4, they are equally inadmissi- 
ble as having been made before tbe case reached the 
stage at which the examination of the accused is 
authorized. Qubex-Empbess v. Boairab C&uh- 
DEB CHtrCKEBBtnTT . . 3 C. 'W. N. 702 

11 . - Examination by Sessions 

Judge— Criminal Procedure Code, 1872, a. 250. 
Under a. 3o0 of tbe Code of Criminal Froc^ure, the 
Court may from time to time, at any stage of the 
case, examine tho accused personally; but the 
Court is not competent to subject the accused to 


GitiBiBAsn Ghosb . . 1 O. It. E. 436 

12. Orosa-examination by Court 

— Criminal Procedure Code, 1872, *• 250 The 
authonty given to a Sessions Court to examine an 
accused does not contemplate the cross-examma- 
rion of such accused, nor can the Judge endeavour, 
by a series of aearebrng questions, to force the ac- 
cused to criminate himself. The real 


nation as he may desire togive regan^g a”! 
ment made by the witnesses, or, at the close of the 
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EXATfflNATrON OP ACCUSED PER. 
SOlT-^onc/rf. 

case for the prosecution, to elicit from the accused 
ho\e he proposes to meet such portions of the evi- 
dcoco as, m the opinion of the Court, implicate the 
accused in the commission of the oBcncc with which 
he stands charpi-d. Hosheis Bcksh v Empress 
I. li. R. 6 Calc. 06 : e C. Ii, R. 621 

13. Cross sxamina-^ 

lion by Ojuri — Criminal Proeedurt Code, 1872, 
«. 250, It is improjier for the Court to cross- 
examm<* a prisoner with the apparent object of 
conTicting him out of his ovra mouth ^ false 
atatements and so making him prejudice himself 
in respect of the matter with which he is 
charged. Empress v. BehiRi Lit, ]^se 

e C. L. R. 431 

— llode of recording examina- 

tion — Certificate of Jlayistrate — Crifnincif Proce- 
dure Code, 1872, a 346. In recording the examin- 
ations of accused persons under e. 3t6 of the Code 
of Criminal Procedure m the language in which they 
arc gireo, a Magistrate need not take down the 
ezammation m his own band ; it is enough that 
he append a certiBcatc that the cxammatiou was 
eonductud in Ids presence and contains accurately 
al] that was stated by the accused person. Qo£e:i 
V. Leesf Dctt . 20 W. R. Or. 60 

15. Act XXV of 

1881, t. 20S^Aft X of 1872, s 346^AnestaUon of 
Uagutroit. Under s. S05 of the Criminal Proce- 
dure Code, IS not necessary for the Magistrate to 
state II the body of the examination that the state- 
ment comprised every question put to the accused 
and every answer given by bliu, end that he had 
had libcity to add to or explain his answers- Attes- 
tationatthefoot of the examination is sufQcient: 
but m case of doubt, oral evidence should be admit, 
ted to prove the regularity of the proceediags. 
Qxties t. Gognio L«, Dorr 

7 B. I. R. Ap. 62, 16 W. R. Cr. 69 

16. - • Ceritficatc under 

Crtmxnal Procedure Code, 1861, a 205 Af- 

tcslaiion of ilagutrate. The certificate required 
under a. 205, Code of Criminal Procedure, need not 
bo in the handwriting of the presiding officer, but 
may be under his band only, < e., *i<mod bv him. 
Queer v. ItEXza Husseir . 8 W. R. Cr. 65 

See Queer r. Nibdri 7 "W. R. Cr. 49 
Queer r. Biiuebeekee . 4 If. W. 16 

17. - AtleslaUon of 

ilajistraie — Proof of aignalure. Where a jury is 
aatisfimi as to the genuineness of an attestation by 
a Magistrate, it is unnecessary to call the Magis. 
tratc to swear to his signature. Queer v Rezzs 
nossEiR .... 8 W. R. Cr 66 

EXCHAXaE. 

See Custom . I. L. R. 11 hCad. 458 
See pKE-EMmoR . L L R, 31 AIL 639 


EVCTTqTT QH—coneld, 

SeeTnensrEROf pRorERTV Act, s. 118. 

6 C. W. N. 724 
6 O.-W.IT.005 
See Tbarspeb or Pboperty Act, s. U9. ' 
I. L. R. SO Mad. 316 

of atampa. 0 

See Court Fees Act (VII op 1870), s. 34. 

I. h. R, 30 Calc. 821 

rata of — 

See ExECunow op Decree — Orders ard 
Drcbees op Privy CouRrn- 

I. Ii. R. 23 Calc. 357 
I,li.B.26 Calc. 283 
2 0.'W.1T. 89 

• Tranafer of Property 

Act {IV of ISS2\, a JI8 — Aposhnama aetUnq 
off one decree ayatnst anolheT~Ri’yiilration—‘ 
Admissibility in evidence — Reyislmtion Act (III of 
1877), as. 17, 49. The plamtid and the defendant 
having obtained decrees airainst each other settled 
their difference by an aposhnama by which the for- 
mer gave op certain jotes to the latter, the decrees 
obtained by the plaintiff were set off against the 
decrees obtamed by tbo defendant, and the parties 
gave up tbcir claims under tbeir respective decrees t 
Uetd, that the transaction embodied in tbe aposh- 
suima did not amount to an exchange within the 
meanins of s. 118 of tbe Transfer of ProjiertT Act, 
the essence of such a transaction, vi's, the mutual 
transfer of two things being wanting in this ease. 
It was therefore not necessary to register the docu. 
ment. Tii»t s. 49 of the Registration Act svas no 


EXCISE ACT, 1856, 

See Act XXI op 1856. 

See Beruai. Excise Act, 1878. 
EXCISE ACT (X OF 1871). 

- 88. 18, 63— IKicit possession of liquor 

— GuiKy inoicled'te—.presumption~Ael XI of 1870, 
a. 2 — “ Ser." Held, in a proiecution under ss. 19 
and 63 of Act X of 1871, that the definition of 
“ser ” given m a ff of Act XI of 1870 was not so 
mtclhgiblo smd clear aa to be capable of general 
application, and that it did not supersede tbe local 
customary weight of a ser. Held, therefore, tbe 
local ciutomaiy weight of a ser being 95 tolahs (tbe 
Goverament ser weighing 80 toUhs), and the ac- 
cused having been found m possession of 96 toUbt 
only, that the excess of one tolsh over tbe Io»l 
weight was not such as to warrant the prrsnmjv 
tioa of the guilt of the accused. v. 

Hait Rau. Empress r. Cuxda Kiur 

1. 1.. E. 3 AIL 404 

1. — £9.32,02— Iiieeaae—iff.cff sole 

ofhquor — Conrietion, w/idifyo/. On the 30tb Oc* 

Cl 
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EXCOMMUNICATION— concii 

See JlTBISDICTlON OF Civn. COTOT — CiSTE. 

I. li. R. IS Mad. 293 
I, Ij. R. 15 Rom. 509 
I. Xi. R. 23 Rom. 122 
LIhR. 24Ro]xi.l3 
See Restitution op Conjugal Rionrs 
1. Ij. R. 31 Rom. 306 

by Roman catholic priest. 

See Ceimunl IsTririDATioN. 

I. li. R. 8 Mad. 140 

EXECUTANT OE DOCUMENT. 

death of— 

See Reoistratiok Act, s. 49. 

13 C. W . N. 722 

EXECUTION. 

See Execution of Decree. 
EXECUTION OF DECREE, 

Col. 

1. Effect of Cdanoe of Law pekdino 

Executton .... 4007 

2. PaocEXDiNos IN Execution . . 4010 

3. Appucation fob Eiecution, akd 

Powers OF Court . . . 4017 

4. Orders and Uscrees of Priff Coun> 

CtL 4042 

5 . Decree to be executed after Ap< 

fealobRetiew .... 4040 

6. Decrees under Rent Law . . 4064 

7. Notice of Execution . . . 4059 

8. Transfer op Decree fob Execu. 

TioN, AND Power or Court as to 
execution out op its Jurisdic- 
tion 4001 

9. Execution by Collector . . 4090 

10. UEcraxs or Courts of Rahte States 4092 

11. Mode OP Execution - 

(o) Genebaixy, and Powers of 


OrrrczRS in Execution . 4093 
(6) Altebnatite Decree . . 4098 

(c) ArrAcnsiENT .... 4098 
(4) Boundaries .... 4101 

(e) Canceluent or Lease . , 4101 

(/) Conditional Decree . . 4102 

(?) Costs ..... 4104 
(AIDauaoes .... 4104 
(0 Dzclabatort Decree . . 4]C5 

(f) lUMOTEABLE pROFERTT . . 4100 

(1) Injunction .... 41OC 
(0 Instalments .... 4106 
(n) Joint PROPERTT . . . 4J07 


EXECUTION OP DECREE— coR<J. 

Col. 

11. Mode of Eiecution — eoneld. 


(n) M aiste-nance . . , 4III 

( 0 ) Married WosiKN . . .4114 

(p)Mobtoaob .... 4114 

(y) PARTirfoN .... 4128 

(f) Partners .... 4129 
(«) Possession .... 4130 
(4) Principal AND Surety . . 4134 

(u) Produce OF Land . . . 4130 

(f) Removal OP Ruildinos . . 4130 

(w) Rioht OF Way . . . 4130 

(z) Sirdar, Heib op, Decree 

AGAINST .... 4137 


(y) Temple, Sohejie fob Manage- 

BIENTOP .... 4137 
(s)VAiiDiTr OP Decree . , 4137 

12. ErtcuTioN OP Dbcbeb on ob after 

Agreements or Compromises . 4133.... 
13 Execution by and Against Repre- 
sentatives .... 4145 
14. Joint Decrees, Execution or, and 
Lubojtx under .... 4163 


16. Liability fob wobnoful sxbcu- 


TioN 4173 

16. Refusal op Eze<;ution . . . 4174 

17. Stay OP Execution . . . 4174 

18. Step IN AID op Execution . . 4180 

19. Strisino off Execution Pbouexd- 

4163 

20. Executob, Lubujtt op . . 4192 

21. lERZouLARrry IN conduct OF Sale . 4193 

22. Miscellaneous Cases . . . 4194 


Set Abeari Laws. 

See Acquiescence . 7 C. W. N. 170 

See Appeal — 

Execution ofDecbees ; 

Sale in Execution of Decbeb. 
Arrest — Civil Arrest. 

See Attachment. 

.See Aitacioibnt BEFORE Judgment. 

I. !>. R. 33 Calc. 639 
See Benami Transaction — Cebtipied 
Purchasers — Civil Procedure Codr, 
183LS.317. 

See Bengal Tenancy Act, s. 148, cl. (A). 

6 O. W. N. 01 
fieeAORATzNANCTACT.IIOTlOOl.S. 167. 
. L li. B. 31 AIL 445 

See Bombay Act V or 1862. 

L Zi. B. 1 Dom. 681 

6l2 
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of DECREjD— eofi2(f. 

See Calcutta Small Cacse Ootot, Jtmra- 
siCTiOK OP . I. L. B. 34 Calc. 823 
• See Civil Pbocedtoe Cods. 1882. 

1. L. E. 31 Bom. 129, 207 
I. L. R. 31 Calc. 793 
See Civil Pbocsddke Code, 1882, — 
ss. 13. 20R, 244, 278, 283, 286, 295. 
310A. 313. 317. 331. 

I. L. R. 27 AU.*60, 148 
8S. 132. 155, 168. 104. 263, 325. 440, 

' 445, 453, 485, 637. 675, 700, 702. 

I. L. R, 29 Bom. 29 
See Civn. PnocKDDBE Code, 1882, s 212 
(1859, 8 . 197} . I. li. R. 4 Calc. 629 
I. li. R. 8 Mad 137 
See Ciwa Pboceddbe Code, 1892. e. 223. 

I. L. R. 31 All. 1 

See Civtt Pbocedobe Code, 1833,-> 

. s 230 j 
6s 232; 234; 

63. 244 ; 257 ; 

63. 257A i 253 ; 269 : 260; 

53 304 TO 319; 

8. 601 . , .6 C. W. IT. 710 

See Civil Pbocedcbe Code, 1882, 8<» 
244(e}, 3I0A, 311 I. L. R. 29 AIL 276 
I. L R. 81 All. 45. 651, 672 
I. Ij. R. 33 Bom. 698 
See Civil PbocedprbCode, I88J,ss 244 
AKD 318 . I L. R. 29 All. 207 

X. Xi. R. 31 All. 82 
See Civil Proueddbb Code, 1882, ss. 
244, 546. 583 

,1. Ij, R. 33 Calc. 857, 927 
10 C. vr. IT. 63J, 039 
S<e Civil pEOCEDCRP. Code. 1882, S5 244 
and 683 . . I. Ii. R 29 AIL 318 

See Civil FBocsorBE Code, 18S^ ss. 206, 
278, 283. 

I. Ii. R. 31 AIL 301, 387, 627 
I. Ii. R 33 Bom. 311 
See Civil Pbocedure Code, 1881^ ss 320 
AKD 325A . I. Ii. R. 29 AIL 415 

See Civil Peoceddrs Code, 1835^ a 492. 

I. Ij. R. 33 Calc 252 
See Civil PaocEDOBs Code, 1882, a 633 
I. X. H. 29 Aa 143 
See Claim to Attached PaoPERiv. 

See CoMPBOMisB — CouPBOKias os Suits 
owDEB Civil Pboceddrb Code. 

I It R. 26 MsA 31 
I Ij. R. 26 Bom. 109 
I. Ij. B. 11 All 228 
Bee Coara] . 1. L. R 34 Calc 880 | 

L Ij. B. 85 Calc. 431 I 


EXECUTION OF’DEOREE— ccwlJ. 

iSee Declaratoby Decjieb, Soit sob— 
Eemoviso Attachmeht. 

I. Ii. B. 25 All. 847 
See Decree . I. Ij. R. 32 Calc. 680 

I. Ii. R. 33 Calc. 800 
See Deeehak Aobicdltdbists’ Reuse 

Act . . I. L. R. 81 Bom. 120 

I. L. R. 82 Bom. 08 
See Ex parte Decree. 

I. h. R. 29 Al. 623 
See Foreiok Court, Jcdoment op. 

ec. -w.N.eao 

See Fbaupulest Decree. 

L B. R. 30 Calc. 718 
See Gujarat Taluxdapj’ Act. 

ri. Ii.R. 83 Bom. 443 
See Hindu Law — Debts 8 C. W. N. 673 

I I. Ii.R. 33 Bom. 39 
See Hindu Law— Joint Family— Sal* 

OP Joint Fasijlt Pbopebty in Era- 
Cuno.N op Decree 

I. D. B. 34 Cole. 643 
See Hindu law— Maintenance— Bwht 

TO Maintenance— Widow. 

J. L. R. 24 Mad, 689 
Set Husband and Wife 11 B. L. R. 1^ 

L Ii. R. 1 Calc. 889 
I. D R. 4 Calc. 140 
1. 1,. R. 1 Aa 77S 
See iHJUHcnoN— S pbctal Cases— Eie- 
conoN OF Decbeb 
See Insolvency— 

Cliims op Attaciuso Cbeditobs and 
OP/iciiL Assioneb; 

Insolvent Debtors under Civil Pbo- 
cedurb Code — Exbcution of 

Decree. 

See Interest — 

Miscellaneous Cases — Mesnb Pro- 
fits . I.Ii.R.26 Aa276 

Wbebe no Stipulation fob, or 
Stipulated Time has bxpibeo— 
Decrees. 

See IsTEREsi— M iscellaneous Cases—* 
Costs. ' 

See Interest— Omission to stipulatb 
fob, etc. — Decrees. 

Set Landlord and Tenant. 

I.Ii.K,a5Cale.737;804 

Liaa.iios.-QmsT.os m 

• -T LiR^SbBom. 116 
iboV.N.354 
I.IJ.B. 34 Dale. 874 
* LimxATioN’Acr (X7 op 1877). s. ^ i 
3. 178. 179. 

I. D. E. £ 
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EXECUTIOir OF DECEEB— fontf. 

See Luiitatios Act (XV or 1877), bs. 7, 
9, 13 sScd.II.Abt. 179. 

I. L. B. 20 Eom. 68 


See Limitation Act, 1877, Sen. II — 

Aet. 14 . I, Ii. B. 24 All. 467 

Art. 1C5 . I. li. B, 25 AIL 343 


Ap.t. 179 . I. li. E. 31 Bom, 162 

I. L. B. 30 AU. 170 ; 385 
Arts 179, 209, 303. 

I. Ii. R. 28 All, 249, 651 
Art. iso . . 7C,W.N,793 


Bee llESNE Pr.oriTa — 

Assessment in Eiecctio.v, akd Stnrs 
roR Heske l*RoriT3 ; 

Mode or Assessment ako Calcitla* 
tion. 

£ee Mortoage . L I«. B. 27 AU. 302 
9 C. W. N. 201 
I. LB. 34 Calc. 888 
See MoBTflAOE — Sale op Mortoaced 
Pbopertv , 1, 1), B. 81 Calo. 863 
I. Ij. B. 33 Cale. 680 


See PABDAKAsniK TVoiiES. 

1 B. L. B. r, B. 31 

8 vr. E. 282 

I. Ii. B. 4 Calc. 683 
I. Ii. R. 7 Calc. 10 
See Partition — Mode or ErrECTiwo 
Partition. 


See Pessioss Act. 

I.Ii B. 80 Bom. 101 

See Possession . I Zi. B. 33 Calc. 437 

See Possession— Nature of Posses- 
sion. 

See Hefresentative of deceased 
Person. 

See Res Judicata — 

General Cases ; L Ii, B.24 AU. 138 
Orders in Execution or Decree. 

See Resistance or Obstruction to 
Execution of Decree. 

Sale I.Ii. R.271ilad.l31 

L L B. 36 Calc. 323, 330 


EXECUTIOir OF DECBEB-eonli. 

iS<e Salp. for Abre-irs of Rent. 

See Sale i.s Execution of Decree, 

See Second Apfeai. 

I. L B. SO Bom. 113 
See .Set-off — Cross Decrees. 

I. Zi. B. 24 AIL 481 
See Small Cause Court, Morrsan. — 
Practice and Procedure — Execu- 
tion OF Decree. 

See SsiAix Cause Court, pBzsnjENcy 
Towns — Jurisdiction — Moveable 
pROFERTy . 1. Ii. B. 4 Calc. 946 
10 B. Ii. B. 448 
I, L. B. 28 Calc. 778 
3 O. W. N. 600 
See Special or Second Appeal — Orders 
subject or not to affeal. 

I. Ii. B. 29 Calc. 644 

See Surety — 

Enforcement op Security. 

I. L B. SO Calc. 1060 

Lubtuty op Surety ; 

I. L. B. 24 Mad. 560, 637 

See Toda Gibas Allowance Act. 

Z. L. B. 83 Bom. 268 
See Transfer of Property Act (IV op 
1882), ss 88.89,00. 

I. L. B. 28 Aa 19. 193, 660, 674 
1. 1>. B. 29 All. 12 
I. L. B. 80 Maa 266 
I.I 1 .B. 31 Aa 114 
See Transfer of Pbofebty Act (IV or 
2882), s. 99 . 1. L. B. 32 Bom. 205 
See Tributary Madair or Orissa. 

6 C. W. IT. 673 
See Warrant of Arrest — C ivn. Cases. 

a O. W. If. 845 

application for — 

See Benoal Rent Act, 18C9, s. 63. 

See Bengal Tenancy Act, Sen. III. 
Art 6 I. L. R. 21 Calc. 387 

l.L, B. 22 Calc. 644 
6 C. W. N. 763 
See Certificate of Administration — 
Ricbt to sue or execute Decree 
wiTHocT Certificate. 

See Certificate of Admintstbation. * 
I. Ii. B. 24 Mad. 22 
See Civil Procedure Code, 1882, 8. 230. 
See Limitation Act, 1859, ss. 20 and 
21 . 

See Limitation Act, 1877. 

L Zi. B. 28 Calc. 465 
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EXECUTION OF DECREE— conM. 

application for—tontid. 

^ ' S» ListiTATioN Act, 1877, Sen. II — 

Art. 178 ; 

Abt. 179 ; 

Art 180. 

See Practice — Crvn, Cases — Exzcutioh 
OP Decree, Application roa. 

See Res Jcdioata — Orqbbs in Ezscii* 
TION OP Decree. 

I. L. R. 28 Calc. 122 
See Surety — Enforcement op Security. 

dismisBal of — 

See Res Judicata — Judouents on Pre- 
LiMiNABY Points. 

I. L. R. 12 All. B39 
I. L, R. 21 Calc. 784 
Ii, R. 21 1. A, 89 
I. Ii. R. 18 Mad. 191 
1. L, R. 11 Bom. 637 
I. Ii. R, 15 All. 49, 84 


EXECUTION OF DECREE— eon<i. 
of Privy Coaneil — 

SeeLuriTATioN Act, 1877, Son. n, Art 
180 (1859, s. 19) . 4W. R.Mis, 10 
B. Ii. R. Sup. VoL 606 
I. Ii. R. 8 Calc. 218 
I.L.B.20 Calc. 661 
order dismissing objection to — 

See Appeal — Decrees. 

1. D E. 28 Calc. 81 

order passed in — 

See Appeal — Execution op Decrees. 
See Appeal — Orders. 

See Res Judicata — Orders is Execu- 
tion op Decree. 

order setting aside sale is an 

order relating to execution. 

See Special or Second Appeal. 

I. L. R. 28 Calc. 118 


execution against representa- 

tivea— 

See Representative op Deceased 
Person. 

for mesne profits and costs— 

See Limitation Act, 1877, Sea. II, Art. 
179 . I. L. R. 30 Mad. 268 

for pre-emption— 

See Limitation Act. 1877, Sen II, Arts. 
178 AND 179 . 1. D. R. 24 AIL 300 

joint decree— 

See Limitation Act, 1877, ss. 7 and 8, 
AND Sen II, Art 179. 

1. Ii. B. 26 Mad. 431 

notice of— 

See'LiMiTATioN Act, 1877, Sen. It, Art. 
179 — Notice op Execution. 

obstruction to — 

See Resistance or Obstruction to 
Execution op Decree. 

of ex parte decree — 

See Limitation Act, 1877, Art. 164. 

I. D R. 31 Bom. 003 

of High Court on appeal from 

mofussil. 

See Limitatton Act, 1877, See, II, Art. 
180 (1859, 8 19), 

of money-decree— 

See Cim Procedure Code, 18S2, s. 232. 

I. Ii. R. 81 Bom. 308 

See Sale . . 13 c. 'W. N. 270 


— proceedings in execution— 

See Insolvent Act (11 & 12 Vicr., c. 21) 
I. It. R 28 Calc. 419 
See Practice — Civil Cases— Execution 
Proceedings. 


resistance to— 

See Civil Procedubb Cod^ 1882, s. 351. 

13 0. VT. N. 724 

revival of— 


See Execution op Decree— Execution 
against Representatives. 

See Limitation Act, 1877, ‘^cn. II, Art. 
iTc t D- R. B Bom. 29 


- stay of— 


See Appeal— Orders. 

I. Ii. R. 24 Mad. 368 

See Appeal to Privy Council — Stay op 
Execution pending Appeal. 

See Bengal Rent Act, 1869, s. 52. 

10 B L. R. Ap. 2 
18 "W. B. 412, 412 note 
Marsh, 417 
17 W. R. 402 
22 W. R. 400 
I. Ii. R. 5 Calc. 006 
I. L. R. 7 Calc. 566 

See Injunction— Special Cases— Exe- 
cution OF Decree 

See Injunction— Under Civn. Pboob- 
DURE Code. 

See Privy Council, Practice Stay 
op Proceedings in India pending 
Appeal. 
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EXECUTION OP DECREE— contl. 

step in aid of— 

See DiMiTAnoN Act, 1877, Sen. II, Aitx. 
• 170 — Step w Aid OP Execctiok. 


1. EFFECT OF CHANGE OF LAW PENDING 
EXECUTION. 

L Execution proceedingB in 

suit commenced before Act VIII of 1869 — 
Aet ril of 1855. Proceedings in execution of * 
decree in a suit begun under the old proeeSure were 
rcgulatediby Act VII ot 1835. In re Rminnoo- 
enuNDER IIalder . , Bourke O. O. 69 

2. — Alteration in procedure — 

Ketrospeettre effeel of Aet — Conetruetion of etatutes. 
Alterations in forma of procedure are retrospective 
ia edect, and apply to peaditig I pciswidings 
HaJRAT AKnAJlNlSSA BeOAM V VALiai.SI3SA 

Beoam . . . I, Ii. R. 18 Bom. 429 

BlLESlsnyi PANDHARISHTn V BiPC 

I. E. R. 19 Bom. 204 

3. Effect of repeal of Act VIU 



Per WB3iR0pr, C.J . — ^The judgment-creditor had, 
under Act VIU of 1839, the right (subject to be 
divested only under the circumstances stated) to 
have such judgment-debtor as the above detained 
in custody for tno years, unless he in the meantime 
fully satisfied the decree Ch XIX of Act X of 
1877, sub-division I, is essentially prospective 
throughout. S. 342 must therefore be construed 
as relatmgonly to future imprisonment, consequent 
on arrests to bo made under Act X of 1877. There 
IS not in Ch. XiX o! that Act any trace of an inten- 
tion on the part of the Legislature to’dcal with na- 
pnsonmsnt commenced before tho" coming into 
force of the Act. Notwithstanding the repeal of 
Act VIIl of 1839 by Act X of 1877, Act I of 1808, 
■ C, eaves tho committal under Act Vlll of 18>9, 
while that Act was m force, of a jiidgmcnt^ebtor, 
and also his consequent detention, commenced be- 
fore tho coming into force of Aet X of 1877, if such 
detention is to be regarded as “ procedure.*' The 


tuch Ust-montioned proceedings may be taken, 
were commenced and made before Aet X of IS77, 
came into force. Therefore, assuming the rule as 


EXECUTION or DECREE— eonhi. 

1. EFFECT OF CHANGE OF LAW PENDING 
EXECUTION-confei. 



questions of mere procedure, whereby aretro-activo 


and 3 of Act X of 1877, taken m connection with 
Act I of 1898, s 0, show that, whilst saving all acts 
already done m execution of a decree in a suit in- 
stitute before Act X of 1877 came into force, all 
matters of procedure m execution subsequent to 
that date should be determmed by the Act itself. 
The question raised by tho present application is 
one of procedure, for tho conditions and 'period 
underand for which tho wnt of imprisonment 
remains in force are as much matters relating to 
procedure os the issuing'of the wnt. Neither the 
wording of s 342 or the heading to Ch. XIX of Act 
X of 1877 necessanly confine the “imprisonment" 
therein sefened to to impriionment commenced 
sinco that Aet came into force. Though tho judg- 


defeat an existing right, is only a construc- 


legnlition, could have intended that two laws 
sbouVl continue for the next two years to operate 
concurrently, end that debtors imprisoned on the 
day before tho latter Act come into force should bo 
liable to be detained under the severer enactment. 
Per Bstlet, /.—Cases on the construction of 
statutes relating to procodore roviewefl IDitory 


creditor pointed out. Coombt v. Caic, 13 B. L. R* 
268, IS inconsistent w ith the inviolable right claimed 
by the judgment-creditor to detain tho j'adgment- 
debtOT for two years. The sections of AetVIll oi 
1839. relating to imprisonment for debt and its 
duration, are concerned with procedure alone. The 
definitions of “ decree ’’ and “ judgment-debtor” 
m ActXof I877arewide enough to include decrees 
passed, andfjndgment-debtors who have l^ome 
such, before the coming into force of the Act. Ss- 
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1. EFFECT OF CHANGE OF LAW PENDING 
EXECUTION— eowti. 



they nugbt, upon the ordmaiy principles of the in- 
terpretation of statutes, bo clearly applicable. S 3 
of Act X of 1877 implies that the procedurcTafter 
decree shall be accoiding to the provisioaa of that 
Act. In re Sumhhooehtinder Ealdar, 1 liourlt 69, 
and Tl’j7/»a»is v. Sm\th, 4 H. A N. BS9, distin- 
guished. S. 6 of Act I of 1868 does not apply in 
the present case. AVhen of two possible construc- 
tions one is in strict harmony with the improve- 
ments introduced by the Act, and with the spirit of 
modem legislation, while the other treats the point 
under consideration as not having been conaidered 
by the Legislature ut all, the former is to be pre- 
ferred Per Grepn, J — Apart from and the 
proviso to 8 3, there is not in Act X of 1877 any 
provision as to its operation \uth regard to pending 
or past proceedings. S. 1 does not alter or abridge 
the legal effect, after Ist October'1877, of proceed- 
ings had and completed before that date ; and in 
construing s. 3 regard must be bad to Actl of 18C8, 
I. 0, though the general rule*of construction con- 
tained m the last.mentioned section must yield to 
the intention of the Legislature expressed m any 
subsequent Act The proviso to e 3. coupled nith 
B. 1 01 Act X of 1877. shows that the intention of 
the Legislature was that the repeal of the old Pro- 
cedure Act was to affect, to some extent, the proce- 
dure, other than tha^rior to decree, in suits in- 
stituted before Act X of 1877 came into force 
Ample effect would be given to this latention, while 


visions of the new Codo’are to be operative C^ses 
giving’a retro-active force to enactments relating 
only to’procedure reviewed and distinguished, 'fhe 
right of an execution-creditor to detain hie debtor 
till satisfaction of tlie’decreo for a period not exceed- 
ing two years, under a warrant issued before 
1st October 1877 by virtue of Act VIII of 1859, is 
in nowise affected by the new Code coming into 
operation. Per West, J . — Cases on the retro- 
activity of enactments levewcd. Act Vlll of 1859 
must have clpthed the Court’s orders with an abid- 
ing validity, and the judgment creditors with an 
abiding right, or else with none at slL The nunia- 
tenal officer is to act on the order of the Court 
according to its Original purpoit. Ihe order, in the 
absence of an express piovision to the contrary, 
mtnuis Its validity until it is withdrawn or varied 
proc-edure, therefore, does not apply, 
whether as touching person or property, except 
perhaps m matters of mere administration or pro- 
Tisional arrangement It cannot, at any rate. 


apply 80 as to deprive the creditor of his right once 
acquired by the arrest of his judgment-debtor in 
execution. Any change in the relations of the 
particscan be made onlyin accordance with the later 
and cxistmg law, but their previously subsisting 
relations continue to subsist as before. It is tin- 
Jjhcly that the Li^islatiiro intended s, 342 of Act X 
of 1877 to apply to cases of imprisonment other 
than those arising under that Act. S. 342 is simply 
a negative provision, andtho affirmative provisions, 
with which it IS to be read, are to be found in the 
same chapter of the Act, and these can only bo 
apphed to cases arising after the Act has come into 
force. The close of the litigious transaction, like 
that of a contractual one, fixes the rights of the 
parties according to the then existing law, and m 
principle there is no distinction between a construc- 
tion prejudicial to the debtor and a construction 
prejudicial to the creditor. The imprisonmcTt 
under Act Vlfl of 1859, as a “proceeding com- 
menced ’’ comes within the scope of s. C of Act 


the other hand, it is jntegrai wiiu lutm, 
of a proceeding commenced before the now Act 
came into force Li neither case can it hnng 
within the new Act orders deriving their validity 
from another law. In the matter of the pefttion o/ 
BlTAMI ICtlAKH . I.L.E.2Bom.l4S 
Chavqe of the 


late pending ezeCKtion—Chnl Procedure Code, Act 
VJJl of 1859 and Act X of 1877—OraeT aelting 
aside aale in erecwfion of decree for trregvlanty — 
Appeal Proceedings to execute a decree com- 
menced when the former Code of Civil Procedure 
(Act VIII of 1859) was m force; but property 
belonging to the j’udgmcnt-debtor was sold in 
pursuance of those proceedings on the 14th ot 
November 1877 after the new Code (ActX ot ie/rj 
came into operation. Subsequently, at the in- 
etanco of the applicant, the Court made 


1. L. K. d-tJoUi. --- 
. Cnit Procedure 


a>ie, 1877, a 295— Change of the law 

tmn of decree— Pnof and ^ 6 A. 
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pcrty by a'ratcablo distribution ol the pTOcecdi 
which" might bo realizwl. BtlS, that tho prior at* 


Naiu!<das V. Bai SIakcuiia 

I. D. B. 3 Bom. 217 

6. — Chan^ of law — 

Effect on proc(rdin!7S alreadi/ t07nmtnctd — Cinl 
Procedure Code, Aft VIII of J859, s 21G, ond Jet 
X of 1877, ‘9. 266 el. (g)— Attachment — PoliUcal 
pension. On tho 28th of September 1 877, «.<•, threo 
days before the new Code of Cinl Prooeduro (Act 
X of 1877) camo into operation, an application waa 
made for the enforcement of a moncy>decrco by 
attachment (inter alia] of a political pension er toyed 
by the defendants. Under s. 216 of the former 
Code (Act VIII of 1859), a notice was issued on the 
tame day to tho defendants, calling upon them to 
ahow'canse why the decree should not bo executed 
The defendants aceouhngly appcaro<l on the day 
fix^, at which date the new Code had come into 
force, and contended that under a. 2S0. c). (y).o( 
the new Code, tho pension was no longer attach- 
able. Held, that all proceedings commenced and 
pending when Act X of 1877 became law were, 
under the General Causes Act (Act I of 1868), s 6, 
to be gOTcmed by the Code theretofore m force, the 
general rule of construction contained in that 
,Bcction not being aCfeetcd or raned by ss. 1 and 3 
of Act X of 1877 , and that a lend fide application 
for enforcement of a decree m a partlcu&r sray, 
coupled with an onler of the Court m furtherance 
of that object, as much constitutes a proceeding in 
execution commenced and pending as theactusi 
issue of a warrant of attachment Vidyaka'I v 
CnAKnitA SnEKiuntM . I D R. 4 Bom- 163 

7. Civil Procedure Code 

Amendment Act (Xll of 1870), e. 102— 
EfTect of an application for execution 
ponding at date of its enactment Where an 
application to execute a decree was made under 
8. 234 of the Code of CitiI Procedure, 1877, before 
Act XII of 1879 (to amend it) was passed, but the 
apphcation was not di<posed of until after a. SCO 
waa altered by that Act : — Held, that the rule m 
Wright V. Uah 6, II. «fc N. 227, applied, and that 
the Act as amended was tbe law to be appbed. 
Bapasastrial r. Asciitarasia SAsmit 

I. D. It 3 hlad. 08 

8. Security bond, enforcement 

Otby execution — Seeuntg for Costs — Ciril Proce- 
dure Code (,4ft XIV of JSS2), s. £49— Jet VII of 
ISSS, s. 46— General Clauses Act It of lS6S},s.€, 


EXECUTIONIOF DECREE-cOTtf. 

I. EFFECTT OF CHANGE OP LAW PENDING 
EXECUTION— ctmfj. 

On the flth June 1888, a decree-holder applied for 
leave to execute his decree (which was one for costa) 
against a person who had become sccunty for tho 
costa of an appeal which had been dismissed with 
costa; this application was refused on tho ground 
that the law, as it then stood, did not authorize such 
an application, tho remedy of the decree-holder 
being by regular suit against the surety. Subse- 
quently to tho passing of Act VIl of 1888, the 
decrco-holdcr made a fresh application for such exe- 
cution under s. 4G of that Act. The Court, after 


Addoi. Waiiab V Fareecoonsissa 

I. L, R. 18 Calc. 329 

8. Exocntion under Bengal Act 

VIII of 1869 and Act VIII of 1886— 
of procedure. Upon the death of tbe full owner, the 
mother took out probate of a will , in which she was 
appointed executrix. Tbe will was afterwards dis- 
puted by tho mmorson of tho testator, and probate 
srasre'voked ; bnt, while the mother was m posses- 


decree was executed under tho old Ront Act, 
Bengal Act VIII of 1869, was. m so far as it was a 


BROSOSAtn BnUTTACnARJEE 

I. Jj R. 16 Colo. 347 

10 Decree transferred 

Collector for execution — Talukhdars Act 
{Dombaff Act VI of 2888), e. 31, cl 2— Construction 
of slatule—netrcapeelne oi/eratior^Sanction to 
sale maae necessary new fair. A decree upon a 
mortgage-bond ]>assed against part of a talukdar's 
estate on the 15th Auj-ust 18S7 was transferred, 
under * 320 of the Civil Procednie Code (Act XIV 
of 1832). to the Col'ector for execution. The pro- 
perty was sold on the 5th August 1889, but the 
Collector refused to confirm the sale, as the sanc- 
tion of the Gosemor in Council under cL 2, s. 31 of 
theTalukhdars Act (Bombay Act VI of 18S3), which 
came into force on the 25th March 1889, ijid not 
been obtained- Held, that the section was not re- 
trospective m Its operation, and that the sale should 
be confirmed, although no sanction bad been ob- 
tained. When the Act passed, the plaintiff bad 
already acquired a vrsted rght by the decree to 
have the property sold, and the presumption was 
that the I^i«latare did not intend to interfere with 
that vested right. That presumption was not 
rebutted by any mtention to interfere appearmg in 
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EXECUTION— 

the Act ttself. Kalian UoTt v PACTDBnAi 
Fauibhai . . I. Ij. R. 17 Bom; 289 

11. Act creating new tights, 

■etfect of— C ut! Procedurt Code, 1882, ». 310A— 
Ctvil Procdure Codi Amendment Act [v of 1894), 
s 2 — CoTislrticUon of Ktatute — Sale t« execution o) 
decree held after Aet T of 1894 came into ttpemtion, 
the execution proeeedm^i bftnp commenced before — 
RetrotpecUvt enactment iMen applicable to pending 
praceedifigi — General Clausea Conaoltdatton Act 
(I of 1868), a. 6 Orv the 30th jAnuaiy 1894 an 
application was made for execution of a decree 
passed on the 5th of the same month, and certain 
property was thereafter duly attached. On the 
8tb February 1894, the sale proclamation -wai pub- 
lished, and on tho 26th March the sale was held. 

r>" ‘Va — 1 ’O'** ii. ■ » . • • 


(FzTntRor, 0./.,and O’KTNEtLV, J., dissenting), 
that the acetfon conferred a new and aubstantive 
right on the Judgment-debtor, and was not oetcly 
a matter of procedure ; and that, as Act V of 1894 
does not clearly uidicato the intention of the 


Held per PETHERAsr, G.J., and O’Kire^lV, 
♦l.A J — i.. _..i. . r 


of 18'J4 must be taken to liave been used with the 
express iniention that tho section should b»ee a 
retrospect".'' aWaa* Ja ♦!,« <»..* .» _s . i • 

efieet on 
Ation, the 
tho sale 


execution or DECREE-conti. 

1 . EFFECT OP CHANGE OF LAW PENDING 
EXEOUTION-corUd 

deb eery of pro^rty, and the section , both in form 


ccrtigcate, he could not ms’isb on the sale being 
confirmed and a certificate being given him if the 
amount doe by the Judgment-debtor be piidtn 
before that date Lai J/ohun Mukeriee v. Jojendra 
Chunder Bog, I. L B. 14 Cale. 636, Tupw Sinjh 
V. Bam Sarun Ko»ri, I. L. R. IS Calc. 3T6, Uzir 
AG V. Bam Komal Shaha, I, L. B. IS Cate 383, 
and Debnarain Dull V. Norendra Krtahna, /. L. B. 
16 Cate. 2S7, relerred to Ginisn CnuKDRC Ba3U 
V ArtrsBi Kbisdsa Dass 

I. Jj. R. 21 Calc. 040 

12. — Cuil Procedure 

Code, 1882, s 310A—Ctvil Procedure Code Amend- 
ment Act (F of 1894) — Construction of statute — 
Sate in execution of decree held after Act V of 1894 
came into operation, the exeeutlon-proceedings being 
commented before — General Clauses Conikidation 
Act {/ 0/ 18$8), I. 6— Bengal Tenancy A't {VIII of 
1885), a. in^Civil Procedure Code, 1882, e. 622-~ 
Superintendence of High Court. On the 8th Febru. 
ary 1894. a decree was obtained against A and 
others m the Small Cause Court of Calcntta, and 
was subsequently trenafemd to one J, who was 
substituted m the place of tb^ original decree- 
holder On the 26th July, J applied in tho Small 
Cause Court for execution of the decree, and on the 
asmedate the decree was transferred for execution 
to the District Court of Bankura. On the 3rd 
August, a wnt of attachment Issued, and on the 
5th it was served. Sale proclamation issued on 
the Uth. and was served on the 14th August, and orv 
the 20lh September the sale took place. On the 
27lh September 1894, tho judgraent-clobtor 
applied under s. 310A of the Code ol Civil Proce- 
dure. which section became part of the Oode under 
the provisionsjof Act V of 1894, passed on the 2n.d 
Slaich 1894, to have the sale set aside. The 
Distnet Judge, relying upon the case of Gnsh 
Ohundra Baja v. Apurba Krishna Boss, I. L B- 
21 Cole. 940, together with tho principle enunciated 
in the cases of Lrd Mdhun MuLerjee v. Jogendra 
CAundra Bog, 1. L. R. 14 Calc, 636, and Vzir AG 
T .Bam Kamal Shaha, I, L B. 15 Calc. 383, lu* 
fused to set It aside on the ground tbats SlOAwas 
not n mere matter of proorfure, and Act V of 1891 
liad no retrospective eCect, and therefore s. 310A 
was not appbcable to jifoccedings in execution of a 
decree which had been 'passed before that 
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inapplicable to a ca^e in which the decn-e was 
passed before that Act became law, n wronc- The 
cases of Dtir v. Ram Komal Shahn, 1. L. R 
IS Calc. 3S3, and Gnth Cfi«ndra Bwi v. .ipHsbn 
XrisAna Dm«, I. L R. 2 1 Calc, 940, which are 
based ujxn the same principle, are also wroncljr 
decided. Qmere. \Vhether the decision in Lnt 
Mohuji Multr)te\. Jojtndm CAunder /. X. R. 
14 Calc. 636, was correct under a 0 of the General 
Oaases Act by reason of the cxccution-proeeeslings 
having been commenced under Bengal Act VIII of 
1869, an Act repealed by tho Bengal Tenancy Act. 
That question did not arise m tho present case, for 
though the cxecution-procee lings were instituloJ 
under the oM law, tho case is unaffected by a. 0 of 
the General Clauses Act, as the change in tho law 
was brought about not by tho repeal of tho old A*t, 
but by the addition to it of a new section (3I0A). 
^(U, therefore, that a. 310A was applicable to the 
proceedings m execution in the present oise, and m 
that view the Court below was bound, upon tho 
application of the judgment-debtor, to set aside 
the sale, and, not having done so, it had (ailed to 
exercise jurisdiction withm the meaning of s. 623 of 
the Code. The Court had power, therefore, to in- 
terfere under that section. JooonsKUKO SiMon v. 
AMsna L tL Siko ik . I. L. R. 22 Cato. 767 

13. Sala in execution of decree, 

application to eet aside— Cuif Proctdure Code, 
J8S2, a 3J0A-'Ctvil Procedure Code Amendment 
Act (F of JS94}^Afrpt!caUon of Ad V of JS94 
k'Asn jyroeeedmis in &rm'<fion had commenced be- 
fore il^ tnaelmenl. A house of the judgment-debtor, 
having long previously been attached in execution 
of a decree, was bought to sale oi the 9th of March 
1894, that is, shortly after the enactment of Act V 
of 1894 The judgment-debtor now applied under 
the Civil Procedure Code, s. 310A, that the sale be 
eet aside. Held, that the provisions of Act V of 
1894, whereby the abovementio led section was 
added to tho Civil Procedure Code, were apjdicable 
to the ca<c. R^koasami Naidu v Virasimi 
CuETTi . . . I. la R- 18 Iliad. 477 

14. Sale in execution of a decree 

upon a mortgage before the Act— Gu^iraf 
Talbkhdara Act {Bombay Ad VI of I8SS). a 31 — 
Ileceauly of sanrfi'on of the Oovernor in Council to 
the tale. Certain talukhdan rotate was mortgaged 
under a S'lnlAif executed before the Gujarat 
Taluhhdars Act (Bombay Act VI of 18SS) came into 
force. On the 23nd August 18S9 (i.e., suhsequeit 
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1. EFFECrr OF CHANGE OF LAW PENDING 
EXECUTION— eon'/d. 

by cL (I) of s. 31, tho ordinary remedy of tho mort* 
gigeo to bnng the property to sale was not taken 
away by that section. Tho sanction of tho Gov- 
emor in Council was therefore not necessary to the 
sale in execution of tho decree on tho mortgago. 
NAflin Prsoji r Jivasiui Bavaji 

L Ij. R. 10 Bom. 80 
See Dosm FCLcnivn r Males Dajiraj 

I. Ia R. 20 Bom. 665 
in which the correctness of the abovo decision was 
doubted. 


2 PROCP.EDINGS IN EXECUTION. 

TaASsrER or Property Arr (IV oy 
1882), s 82 .1, L. R. 34 Calc. 13 

L Proceeding in execution— 

Civil Proce lure Code, 1877, a 244~Suit Semble : 
A proceesling in oxocution is a proceeding which 
termmitcs in a decree as defined by s 244 of tho 
Cml I^ocei’ 

foro A suit ’ ■ > 

JirSATIt B A t ^ • 

& ^ femNs .* A ^ro. 


3. — Conduct of pro- 
ceedtnyt in execution. Observations by Straiqiit, 
J., as to tho necessity of conducting tho proeeodmga 
in execution of decree with the same care, and, as 
fares practicable, in accordance with tho same pro. 
veduro as that adopted in regular suits. Seth 
Chaxd Mal V. Duboa Dei 

L Ia R. 12 All. 313 

FAKiBOLLAn V Tqaeur Prasao 

I L L. B. 12 AR 179 

4. Orounda for set. 

tiny aside erecuIioR.proeenfinyi. In execution- 
proceedings the Courts will look at the substance of 
the transaction, and wilt not be disposed to set 
adde an execution upon msre techiical ' 
when they find it is substantially right. B 
LallSahoo r Luchmcaiw Singh, L. R. 6 1. 
SC.L.R 477, followed. Sued Febsiiaii 

V. Saoeb Lal. Ruxituar Lal v. ^ 

LIaR. 20 

6.' i 

jfcrty Ad, as 8S,89—Applic<ilion' 
for tale — Slorlgwje. The holder of 
a. 83 of tho Transfer of Property 
applied for execution to the ^ 
execution of the decree. II dd ' 
application under s. 89 of the 
not necessaiy that 
to the Court which had* \ 
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EXECUTION OP DECREE— con« 

1. EFFECT OP CHANGE OF LAW PENDING 
EXECUTION— coTifi* 

the Act itself. Kalian Moti f. PATnnBiut 
pAUiBHit . , I. L. B. 17 Bojn,28d 

11. Act creating new rights, 

effect of— Cttfl Procciurt Coit, 1S82, a 3I0A — 
Ctv‘l Proecdure Code Amtndment Ad {V of 1804), 
s 2~~GonatnicUon of statute — Sale in exetution of 
decree held after Act P of 1894 came *nlo operation, 
the execution proceedingt betn^ commenced before — 
Retros'peetire enactment uAen applteoMe (o pending 
proceeding] — General Clauses Consolidation Act 
{I of 186S), s 6. On the 30lh Januaiy J894 an 
application was made for execution of a decree 
passed on the 5th of the same month, and certain 
property was thereafter duly attached. On the 
8th February 1804, the sale proclaroation was pub- 
lished, and on the 26th March the Mlo was held 
On the 17th April 1894, the judgment-debtor 
applied to the Court under the provisiona of a. 3I0A 
•of the Code of Civil Procedufo (which ecction was 
added to the Code by Act V of 1894, and which 
oarao into operation on the 2ad March 1894) to have 
the aale Ret aside on payment to the auction-pur- 
chaser of 6 per cent, on the purchase money and to 
the decreO'hoIder of the amount mention^ in the 
sale proclamation. The auction.pofchaser resist- 
ed the appheation on the ground that the section 
could not afiect the sale in Oncstion. Held 
(Fetseram, G.y.,and O'KrvEtLY, dissenting), 
that the section conferred a new and substantive 
right on the judgmeut-debtor, and was not merely 
a matter of procedure ; and that, as Act V of 1894 
does not clearly indicate the intention of the 


Held per Pethehaji, C.J , and O’Kikeala', J., 
that the aoction merely dealt with a matter of pro- 
cedure and applied to the sale, which the judgment- 
debtor was entitled to have set aside. Per PCTnE- 
RASi, C.J . — AH that s 310A docs, bo far as the 


execution op DECREE— confi. 

1- EFFECT OF CHANGE OF L.W PENDING 
EXEOUTION-conii. 

delivery of property, and the eection, both in form 
and substance, is merely a rule of procedure under 
whichno part/ has a vested interest. In addition, 


netore ttiat dare imi ^liofiun Muieenee v. Jojenara 
Ckunder Roy, 1. L R 14 Cede. 636, Tupsee Sinjh 
V. Ram Sarun Koeri. I. L It 15 Cole. 376, Vzir 
Al‘ V, Ram Komal Shaha, I. L R. 1$ Calc. 3S3, 
and Debnarain Dull v. Norendra Krtshna, I. L R. 
16 Cole. 2S7, relerred to GiRisn CausDRA Bisa 
V ArcRBa Krishna Dass 

1. D. R. ai Calc. 940 

1% Ciiil Procedure 

Code, J$$2, s. SjOA-^Cml Procedure Code Amend- 
ment Act {V of 1894)— Construction of statute 
Sale in exeevlion of decree held after Act V of J894 
came into operofion, the execution- proceedings 6«»n3 
commented hefore-^enerat Clauses Confolidation 
Act (/ of 1868), s. 6— Bengal Tenancy jet (VIH of 
188^, t. 174-Oivil Procedure Code, 1882, «. 629— 
Superintendence of High Court On the 8th Febru* 
ary 1894, a decree w.is obtauied against A and 
others in the Small Cause Court of Calcutta, and 
was subsequently transferred to one J, who was 
substituted in the place of th8 original decree* 
bolder. On the 26th July. J apphed in the Small 
Cause Court for execution of the decree, and on the 
same date the decree was transferred for execution 
to the District Court of Bankura. On the 3rd 
August, a writ of attachment issued, and on the 
6th it was served. Sale proclamation issued on 
the 1 1th, and was served on the 14th August, and oik 
the 20th September the Bale took place. On the 
27th September 1894, the judgment-debtor 
applied under s. 3I0A of the Code of Civif Proce- 


which the successful litigant may obtain the fruits 
of hi3 decree ; and even if it bo considered as creat- 


operation, per 0’Kiseai.t, /. — 
^ 1882 IS on the face of it an Act of pro- 

‘i”. nothirg more, and what the Legislature 
intended to do by Act V of 1 894 was to amend the 
mire of that Code with regardjto the Sale and 


21 Calc 940, together with the principle enunciated 
tn th© cases of Led Ilohun JluLerjee v. Joijenara 
CAundm Roy. 1. L. R. li Calc. 636. and Uzir Ah 
T. Item £amal Shalta, /. L R. 15 Calc. 383, re- 
fused to set it aside on the ground that 


oame into operation. In an application 
623 of the Civil Procedure Code to set aside tnia 
decision as wrong : — //e 7 d, by the full Court, a 
decision in Lai Mohun JHukerfee v. Jogendra 
OhunRra Roy. 1. L. R li Calc. 636. so far m ^ 
bolds that s. 174 of the Bengal Tenancy Act create 
a new right in a judgment-debtor, and w thorelon 
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DICES! OF CASES. 


( 4016 ) 


UXECUTION OF DEOnEB— ctmiA 

1. EFFECT OF CHANCE OF LAW PENDINQ 
EXECUTION— conJi. 

inapplicable to a case in winch the decn« was 
paaicd before that Act became law, ia wrong. Tlie 
cases of I7*'r AI» v. 7?am Komal Shaha, 1, L. R. 
15 Cede. 3SS, and CmA Chundra Bern t. Sparta 
Krishna Diss, /. L. R. 21 Calc, SiO, whici» ate 
based upon the same principle, are also wrongly 
decided. Quitre: AVhether the decision in Lai 
Mohun Mulerjeev. Jajenira Chiinder Roy, I. L. R. 
14 Cole. 636, was correct under a 6 of the General 
Clauses Act by reason of the execution-proceedings 
having been commenced under Bengal Act VIll of 
18C9, an Act repealed by tho Bengal Tenancy Act. 
That question did not anse in tho present ease, for 
though tho execution-proeee lings were instituted 
under the old law, the case is unaffected by • 0 of 
the General Clauses Act, as the change in tho law 
was brought about not by tho repeal of tho old Act, 
but by the addition to it of a new section (SIOA). 
Bdd, therefore, that s. 3I0A was applicable to the 
proceedmgs m execution m the present cise. and m 
that view tho Court below was bound, upon the 
application of the judgment-debtor, to set aside 
the sale, and, not havuig done so, it had failed to 
exercise junsdietion within the meaning of t C22 of 
tho Code. Tho Court had power, therefore, to in- 
terfere under that section. JoooosMnro SiNOtt v 
Aurita LiL Smeut . I. L. E. 22 Calo. 767 

13. Sale In execution of deoree, 

t ’ . -V . ^ Code, 

, ■ ■ • * ' ‘ndment 

■ . • ‘ . I 1394 

• *e«i te- 


of 1894. The judgment-debtor now applied under 
the Civil Procedure Code, s 310A, that the sale bo 
set aside. Ueld, that the provisions of Act V of 
1894. whereby the aboreracntiojied section was 
added to tho Civil Procedure Code, were applicable 
to the ca*e. Rakoassmi Nsidu v VirassMi 
CnETTi . . , L Ia B. 18 477 

14. Bale in execution of a decree 

upon a mortgage before the Act— Oa/nrot 
Talulhdars A(t [Bombay Act VI of 1888), s 31 — 
Kecutily of sanction of the Oovernor tn Ceunrif to 
the •<aU. Certain taluUhiari estate was mortgaged 
under a stnlhil executed before the Gujarat 
Taluhhdan Act (Bombay Act VI of 1 888) came into 
force. On the 22nd August 1889 (• subsequeit 


previous sanction of Government, as required by 
B. 31 of the TaluVdtn Act. Held, that s. 31 of the 
Act had no application to the present case. The | 
•an nifvf^e having been executed before the Act 
came into force, and left with lU vahdity untouched | 


HXECITTION OP DECREE— eon/d. 

1. EFFECT OP CHANGE OF LAW PENDING 
EXECUTION— conefj. 

by cL (1) of s 31, the ordinary remedy of the mort- 
gtgeo to bring the property to sale was not taken 
away by that section. Tho sanction of the Gov- 
ernor in Council was theroforo not necessary to tho 
sale in execution of tho decroo on tho mortgage. 
Naoar Pasoji f. JtvAuiiit Bataji 

L L. R. 19 Bom. 80 
See Dosm FaixrnAxo r. SIilek Di-iirsi 

1. Ii. R. 20 Bom. 666 
in which the correctness of the above decision was 
doubled. 


2. PROCEEDINGS IN EXECUTION. 

Trixsfer or Property A(^ |IV op 

1882), 9 82 . 1. Ii. R. S4 Calc. 13 

L Procoedlng in execution— 

Civd Procedure Code. 1877. s 244— Suit. Semhle: 
A proceesling in execution is a proceeding which 
terroiQites in a decree as de6nod by a 244 of tho 
Civil Procedure Code (Act X of 1877), and is there- 
fore a suit withm the meaning of the Code MiH* 
AtrsATU Bidrabust r Vesjcstesh Oovino 

I. Xb R. 6 BOECL 64 

2. I Semite : A pro- 

ceeding under s. 244 of the Civil Froceduro Code is 
not a suit within the meaning of e. 12. Vexeata 
CflAXDRiPPA NATSSIVARtt V VESTKATABtSf i 
Redds . . . . L lb R. 22 Had. 266 

3. Conduef o/ pro- 
ceedings m execution Obscrvatioos by STftbiotrr, 
J., as to tho necessity of conducting the proceedinge 
m execution of decree with the same care, and, as 
far as practicable, in accordance with tho same pro- 
cedure as that adopted in regular suits Seth 
Cbano Mai. v Duroa Dei 

L Ib B. 12 All. 813 

Fakirullaq V Tiiaeur Prasad 

' I. Jj. E. 12 All. 179 

4. Orounds for set- 

ting aside execution-proceedings. In cx*scution- 
procccdings the Courts will look at the substance of 
the transaction, and will not be dispos'^ to set 
aside an execution upon m ‘ro tech ucal irround*. 
when they *-•' •* -• r— -•«- ► -i » r> „ 
LoUSahoo • ' 

SC.L.R { , 

V. Saqeb 1- , • ■ 
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EXECUTION or DECREE— conJi. 

2. PROCEEDINGS IN EXECUTION— «««. 
application for an order absolute for sale under s. 80 
of the Transfer of Property Act la a proceeding in 
execution and subject to the rules of procedure 
governing such matten. Ourii BtRAltl I*ai. *>• 
NaoEStun Lal . . I. L. R. 13 AU. 278 

See Cutna Lai. t. Habnam Das 
, I.E. B.ao A1L302 

and Veskata Keisesa Ayyab v. Thia GaSAVA 
Chetti ' . . . I. D. R. 23 Had. 621 

6. 06ject«o» to 

apfliealton for exeevlton of decree hy person not 
party io decree — Proctice. A person, not a party 
to a Buit, IS not entitled to object to the issue of an 
order for execution of the decree. NATnuBiLAi 
MexenAMD V Nama Babu 

I. Ii. R. 19 Bom. 644 

7. Procedure 

^ j _ .pfio . lo r .o .« *v. r... >-n j 


JJ. SaBDO SaKAN V. HAtVAL PaNDE 

I. L. R, 19 AIL 98 

8. — .. Mortyaye— 

Decree for eaU—Cnil Procedure Code (del of 
1882), t. 241, cl. (c)— dtirietftchOR. A judgment* 
debtor against irhom a decree for sale has been 


EXECUTION OF DECREE-eonfi 

3. APPLI'^’ATION FOR EXECUTION, AND 
POWERS OF COURT— c v.li. 

Applieations for execution of the decree are pro* 
ce^ings in the suit. SanasBiv Gaotatbo v. 
VrtHALDas Nanchand . I. L. R. 20 Bom, 188 

2. Decrees, priority of. A 

decree takes priority over other decrees in respect 
of the date onubich it was passed, and not in 
respect of the priority of the debt which it enforces. 
GnERAjTf. KtJSJ Behabi . I. L. R. 9 AIL 413 

3. Decree.holder, meaning of* 

A decree.holder within the meaning of the Civil 
Procedure Code is the person whose name appears 
on the record as the person in uhose favour the 
decree was made, or some person whom the Court 
has by order recognized as the decree-holder from 
the original plaintiil or his ryiresentatives. Pau- 
PAYYA V. Nababaxitab . I. L. R, 2 Had. 318 

4. Right to execute decree— 

Juiynment of decree — Civil Procedure Code (Act 
X/ V of 1882), ». 232 The person appearing on the 
face of the decree as the dccree*boIder is entitled to 
execution, unless it he shown by some other person, 
under s. 232 of the Civil l^ocedure Code, that he has 
taken the decree-holder’s place. Khttlur Mohun 
Chattopadhya v. Istur Chunder Surma, 11 JV- -B. 
271, relied on Jasosa Deyb v. Kibtibash Dts 

1. 1). R. 18 Calc, ess 

6. Necessity for application 

for execution— <7n»i Procedure Code, 1882, as. 
230, 235, 205, 4S0. Under a 230 of the Civil 
Procedure Code, all decree-holders, if desirous of 
enforcing their decrees, are required to apply for 
execution. There is no exception of cases arising 
under a. 490. A decree-holder who has attached 


I. Ii. R. 32 Calc, 206 


0. Civil Broeedure 

Code (Acl Bir of 1882), as. 244 and S83— Reversal 
of decree on appeal, effect of — Separate suit, main, 
(ainohtfily of. S 244 of the Civil Procedure Code 
does not apply in its entirety to proceedings had 
under e. 6S3 of the Code for restitution of property 
taken in execution of a decree, which js reversed io 
appeal Shama Punhad Boy Chotedhry t. lJurro 
I’ursTiad Roy Cfioudkury, 10 Moo, J, A. 203 f 
livrro Chunder Roy Chowdhury r, ShoorodJionte 
JJthia, y fr. R. 402; Shumommje r. Pattarri 
Sirlar, 1, L. 11. 4 Calc. C2S ; Jamtnt Rath Roy v. 
Marma Das Sur, 1. L. R 33 Cale 857, referred to 
Matibasi JIabwabi v Ramkcsub SIarwabi (1907) 

, I. E. B. 85 Calc. 266 


3. APPLICATION TOR EXECUTION, AND 
POWERS OF COURT. 

TTT r^’oceedingslnthe suit— CiW 

Prceeaufe Coti* Amendment Ael (17 of 2332), a. 4‘ 


e. . 


- Application for execution 


irregularity in — Procedure — Notice of execution. 


blKGU . L 11. Ai. iV. Aip. iu . ' 

7. - - Application for execution, 

contents of — Practice. Ab application for eie- 


A JJ. JJ. it. Ap, aU • — ” ■ ' 

). AppUeation for execution, 

bar Xo— Judgment of foreign Court— Merge'^ 
Cml Procedure Code, 1877, a. 12. The judgment of 
a foreign Court, obtained on a decree of a Court in 
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XXECTJTION OF DECREE— conU, ^ 

3 APPLICATION FOR EXECUTION, AND 
POWERS OP COURT— ion»i. 


EXECUTION OF 'decree— esn/L 

3. APPLl-ATION rOB EXE^uriON, AND 
POWERS OF COURT-csn/i. 


British IndU. is no bar to the execution of tho 
ctigiQil decree. FAKcnrnDis Mahomed Assam v. 
OrnciAL Tbcstee or Besoal 

I. Ia R, 7 Gale. 82’ 
0 . - Court to which application 


passed the decree,” does not exclude the Court 
which originAlly passcil the decree as being a Court 
in which an application for execution should be 
made, but merely includes another Court. WTicn 
therefore a Court uhich had passed a decree has 
ceased to hare jurisdiction to execute it, the appli* 
cation for execution ma^’ be made either to that 
Court, although it has ceased to have jurisdiction 
to execute the decree, or to the Court which (if the 
euit wherein the decree was passed were instituted 
at the time of making application to execute it) 
would have jurisdiction to try the suit Per 
Field, J. — A Court does not cease to be “ tho Court 
which passed the decree ” merely by reason that 
the head.quarters of such C^ourtaro removed to an* 
other place, or merely because the local limits of the 

i urisdKtioa ol tuch Court ace altered. LaCQSiam 
*citDEH V. Maodan JIontTM SnYE 

I. Ii. R, e Calc. 613: 7 O.I 1 .B, 621 


10. Transfer of 

Properly Act (/F of ISS2), t. 93—AppliMUon for 
safe of mortyayed jiroptriy on default of mortyayor 
lo redeem, la a suit for the redemption of mort. 



Ceilure Code (Act XIV of I8S2) applies in cases 
where tho territorial jurisdiction of tho Court is 
changed, and where tho status of tho parties is 
changed, and that the dccreo-holder should obtain 
a declaration that the dccrco was binding against 
tho heirs, who were not sirdars. JIrfd, reversing 
tho order, that tho terms of tho section are generaf, 
and draw no distinction as to tho nature of the 
causo which puts an end to the jurisdiction. 
Gaossha V. Abdul Rorsni 

I. Ii. R. 17 Bom. 162 

12. Applicalion to 

execute decree for tale of immoveable property m 
po.sses«ion of a t\ird parly under valid tille — Ctvd 
Procedure Code, 18S2, sf. 27S, 2S7 — HuJet of Bom- 
ban lligh Court under s, 2S7—PraeUee. Under 
a. 237 of tho Civil Proceduro Code (Act XIV of 
1832) and the Rules of the High COurt made 
thereunder, a Court cannot refuse to execute its 


Nor can a claim set up m an mvestgation held 
under a 2S7 bo treated as » claim under e. S78, the 
Utter section having reference to claims to, and 
objections to attachment of, property under at. 
tacbment. Bntsu Bal Patil v. KHEUCHiKO 
EOBEBSHBT . . I. L R. 14 Som. 899 

18. _ Amendment of application 

— Ctvit Procedure Code, 1S77, e 2iS-‘Ttme /teed 
Courl-~Jurfsiielion-^Vltravnei Oa the 9th 
of April 1830, A applied for execution of a decree, 
which he had obtained against B. On the 20th of 
April 1880, the Judge of the Court, under tho pro* 
visions of s 215 of the Oodo of Civil Procedure, 
ordered the application to be amen led within seven 
days This order was disobeyed, but no order 


referred to- Veskata Krishna Ayyab r TniA* 
OAKAYA Cbetti . . I. Xi, R. 23 Mad. 621 

IL Cwil Procedure ' 

Code, e. 6(9, para 2— Deere* aganut a ttrdar— 
Pditicoi Agent's Court — DcafA of the sirdar— Ap- 
pficotion for execution ayaiiul the heirs— Change of 
Satus of parties — Jurisdiction. A sirdar against I 
whom a decree was passed u the Court of the 


1830. granting leave to amend, was not ultra vires 
of tho Judge under the provisions ofs. 2t>or the 
Code of Civil Procedure. Kavhsy Moecs Soeod* 
Daa V Gopal 

I. Ia R. 8 Cals. 479 : 10 C. Ii. R. 619 
14. . Frastice in exe:utioa by 

Higb Court of decree of another Court. 


suit if the deceased defendant had not bwn a 
sirdar, but that Court also rejected the application 
«n the ground that a 619. pa^ 2, of the Civil Fro- 


I s a < 

than a year old had been duly sent to the High 
Court for execution, an application for a rule to 
show causo why execution should not issue was 
refused ; such application should be made to the 
Court which passed the decree. Jadu P.or t. 
Famell .... eB.Ii.S.Ap.e8 
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EXECUTION OP EEOREB— ctm/i. 


EXECUTION OF EBCREB^con^i. 


3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT— esnfi. 

15. Functions of Court execnt. 

In 

G 

16. Power of Court ezecutins 

decree — Ohjeition to lahdiii/ of amendmept^Ctvil 
ProfcduTe Code, a. 206 The Court in a Knit upon 
a bond gave tbc plaintiS a decree, making a dedue. 
tion from the amount claimed of a sum covered by 
a receipt produced by the defendant as evidence 


judgment.dcbtor, tbc Court wljich passed the 
decree, purporting to act under a 206 of the CivJ 
Procedure Code, altered the decree and made it for 
a sum of Rl,4CO. The dccree.holdcr took out exe- 
cution, and the judgment<dehtor objected that the 
decree ^as for Rl,2fi2 and had been improperly 
altered. Tbe Court executing the decree disaUotred 
the obiection on the ground that it n-aa not such as 
could be entertained in the execution department. 
Jield,ihB.t, n hen a dccrce.bolder executes bis decree, 
a judgment-debtor is competent to object that the 
decree is not the decree of tbe Court fit to be exe- 
cuted, and therefore not capable of execution ; and 
that the judgment-debtor in this case could raise 
the Question whether the decree, which was altered 
behind his back, was a valid dccyce and fit to be 
executed. Aspoot. Havai Knafr v. CaumA Kuar 
' I. Ii. R. 8 All, 877 

17, QuestioDing validity of 

decree. In executing a decree of a Court of 
competent jurisdiction, the Court executing it 
cannot question the validity of any portion of it. 
Its duties are only of a ministerial character. Anf- 
BARaM IlAHtraLLABEDAS V. IIlWAT SlSO KaLIANJI 

a Bom, 108 ; 2nd Ed. 108 

Dabee Febsuad Sipo o. Delawar Ali 

18 •W.R.Sia 

18. Authority to hear obj'ec- 

tions. When the execution of a decree is 

’ made over to a Jlunsif’e Court other than that which 
passed the decree, the Court executing the decree 
has authority to hear ail objections and to pass such 


10. Adjustment of decree. 

A Court executing a decree is bound to bave 
rcgRrii only to the decree and to any adjust- 
ment of such decree w hich the parties may agree to 
bring to its notice. Jirusnoo v. IIiMurr 

3 N. W. 8X 

iVoenfure 

Code, 3877, s*. 21 1 and 212; {18S9),aa. 196 and 197. 


3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT— coNfd. 

The Court executing a decree is bound by the term» 
of the decree, and it is only in cases provided for by 
as. 211 and 212 of Act X of 1877, corresponding 
with ss. IDS and 197 of Act VUI of 1859, that it is 
at liberty to determine the rights of the Jitigants in 
proceedings taken after decree. Ram Lapit Rabi 
r. CuoDARASi. CaooABAU V Ram Lapit Rabi 

4 C. Ii. E. 07 

2L Uncertain decree — Power of 

Court of execution to foie evidence to explain 
it, W’hen the terms of a decree are uncertain, 
it is not competent to the Court of execution to 
make any enquiries b.v taking oral or documentary 
evidence to ascertain tbe meaning o! such terms.. 
Npudvar ChaNd Shaha v. Gobiwd CnPNDEB 
Gcha . . . . I, Ii. R. 10 Calc. 1092 

22. Uncertain decree 

-.-Pvidcnet to explain decree When a decree is «o 
uncertain that it is impossible to ascertain what is 
decreed, a plsistifl cannot bo put into possession of 
any other thing by execution than that which the 
decree describes. Evidence cannot be given in the 


8 A>. 1j. At, Aj,J. amU .am •> > A 

23, Eyidence in ezeeution— 

Eftdenee to ascertain suijeet of decree. In the ex- 
ecution of a decree for possession of land, it was 
held the evidence of Bvitnesses could be taken to as- 
certain tbe boundaries Kaeze Dabee v JIoohoo 
Soomw.CnoWDHBY t . • 18 "W- 

and to ascertain the eubjeot on which the decree 
operates. BanooBAT Scfca i’- B ajud^ 


» All Khah . . I. Jj. R. b Can;, 

Refusal to ext- 

decree on equitable grounds — The Court 
a decree not competent to go behind it. 
iers of a decree, made in 1866, against K aim 
;am other persona jointly applied to 
me profits m execution thereof. A 
ree-bolders the mesne profits claimed, and tnen 


decided that mesne profits were r 



{ 4024 ) 


( 4023 ) DlGESl ( 

BXECtITION OF DECHEE-ccfi/rf. 

3. AFPLirATIO>* FOR FXECUTION, AND 
POWKHJs of court— eo>i<A 
under the decree After fhi*. /Ta rcpmcnMivca 
applied for execution of the decree of 1878. The 
lo%Jcr Courts.refused to execute the decree on the 
grovtad that, as under the decree of 1&G6, on Tthicb 
the decree of 1878 uas based, mesne profits were 
not recoTcrable, it would not Lc equitable to allow 
a decree for contribution passed on a contrary sup- 
position to be executed. Iltld, that the lower 
Courts were not competent to go behind tbo decree 
of 1S7S, but must deal with it as it stood. Raxirnai. 
Rxi t'. Rim Bauay Rai • I. Xi. R, 6 All. 53 

26. Omiaston lo tpt‘ 

eify piMne yrofils — Htftrttice to phtni to tee ayatntt 
tehom Tihtf ean be giien tn ezeevfion. Uberc in a 
suit for possession and mesne pro&ts no specific 
mention as to mesne profits is made in the decree 
(the decree merely declaring that the plaintifl’a 
suit be decrecdj, tbc Court executing the decree 
must look to the plaint to see from w horn (he relief 
granted is to be obtained, and ought not to allow 
execution to Issue against a pro form4 defendant 
aeaiost whom no relief was claims Moyaxay r. 
Kastar Kain Pasday . . 6 C. L. B. 306 

27. ■— — Cotnprotaia® — Application for 
Kdvlion for sum larger than amount of elatm — 
Consent of parties — Compromise. The parties to a 
Buit s(!Teed upon a eonpronuse, the result of whicb 
was that the plaintiff obtained by tbe decree a 
greater quantity of land than he had originally 
claimed, and a decree w as draw n up m accordance 
with the compromise. In the execution-proceed- 
ings. the defendant raised an objection that tbe 
plamtifi could not bare execution for a peatcr 


executing tbe decree was erroneous in law, and 
might properly be reconsidered upon an application 
for review ; but that the present suit came within 
a. 244 of tbe Civil Procedure Code, and therefore 
could not be maintained fiIoiiiBtru.an r Imami 
1. L. R. 0 AIL 228 
29. Improvements— Cm/ Pro- 

cedure Code, s. 244 — Execulion-proeeedingt — Pe- 
valuation of improixmenU allotced for tn decree. A 
mortgagor obtamed a decree for redemption on 


lenuixi ou ucuau ui me uioiigageu mai uie no. 
provements ought to re-valued, as they were 
at tbe time of execution of more value tliaa at 
the date of the decree. Held, that the mortgagee 
was entitled to re-valuation in the executioD- 
proceedings. Ramowii v.Snunc 

T.Ii.B.10 hlAd. 367 


CASES. 


EXECUTION OF DECREE— ctm/i. 

3- APPLICATION FOR EXECUTION, AND 
POWERS OF COURT— cwi/d. 

2D. Objeotiona to sals o/ pro- 

perty. The holder of a money decree, which 


aion. The Judge accordingly passed an order to 
that cQect, to which // was not a party*. Subse- 
quently II petitioned the low cr Court that B might 
not be sold. ZfefJ, that n was open to that Court, 
as far as II was concerned, to investigate bis 
objections in the execution department and pass 
such orders as it might think fit Lalla HeeUA 
I.AU. f IlDKEE Roy . . 11 W. R. 202 

30. — Refusal of execution — Irrt- 

gufority in tnshtultng suit. It is not competent 
to a Couit executing A decree to refuse execution 
in A case whire no fiaud is suggested, on the 
ground that tbe plaintifls were allow^ impro- 
perly to institute the suit &^8IlA>lA^rA^• PtTTsB 
V Pakxaaima Kunjiamsia . I. Ia R. 4 Itfad. 824 

3L Decree agaJnet lainop— 

(^estion of minority — litvieu. In the execution 
of A decree passed against a minor the Court 
cannot enquire nbethiT the minor was or was not 
properly represented in the salt in which tlie decree 
was given. It is bound to presume that the decree 


MaUOMEP NoOR.OOLLAU XHAH U. HAitmAttAM Kai 
6 N. W. 88 

82. Costs. A Court executing a 

decree has no jurisdiction to order a judgment- 
debtor to pay as costs any sum not mc.itioned 
in tbe decree wthich IS in course of execution or 
in Aliy decree in force Nabu Khisto Mookerjeb 

V PaBBDTTY ClICKAy BnCITAClIAEJEE 

13 W. R. 23 

Nn. Komul Roy t. RouiyEE Uossu 

13-Vir.R.330 

33. - — — Objection to de- 

cree for coils IVhero tbe lower Court has irapro- 


It IS too late to raise the objection when this latter 
decree is being executed Rasi Ciiunder Sew r. 
Koomae Dooboa Nath Roy . 2 C. L. R. i52 
, 34. Question of jnrlsdictioru 

It IS competent to tae Court charged .with the 
execution of a decree to consider the qutalion 
AS to whether the Court which j>as»ed the decree 
had jurisdiction to pass it, unless the decree itself 
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( 4025 ) DIGEST OF CASES. 


EXECUTION OP DECREE— con«J. 

3. APPLICATION FOR EXECDTION, AND 
POIVERS OF COURT- 

precludes that cjuestloa. iluJiQmmid Sutainvin 
Khan v. Fatima, I. L. E. 11 ^(2. 314, and A/iua 
flaji Ahmed V. Purrnanand Nuney, I. h JL IS 
Bom. 219, referred to. 1 udat> Au ti. Jaqas Lat 
l.L. R.17 AU.478 

85. Limitation — Proceiar* apjii- 

caWe to execution of decree* — Api>ent, nihl of — 
Pewetc — Civil Procedure Code, e. 623 — It w 
the duty of a Court to which an application 
to execute a decree is presented to satisfy itself 


view of the Court’s ordei, and this whether notice 
of the application for execution had been issued to 
him or not. A Court, m executing a decree, should 
look to the substance rather t^n to the form of 
applications prcsented’'to it Where an apphea. 
tion was made by a Judgmentidebtor objecting to 
the oxecutioa of a decree agamst him on the ground 
that it was barred by hmitatioa. previous objeo* 
tions to execution having been disallowed : Held, 
that, the rehef prayed for bciog one which could 
only lie granted bv way of review, the appbcatiou 
should bo treated fas one for that purpose Ramd 
Rai v. Dayaz. SiroB . L L. B. 16 All. 686 
86, - . Jurisdiction of 

the Court to vhich a decree is seut for erecuhon— 
Code of Oiixl Procedure, ISS2, ss. 22$. 223 and 239 
— (pueshon of hmitalton. The Court to which a 
decree is sent for execution under s 223 of the Civil 
Procedure Code has jurisdiction to decide whether 
or not the execution was barred by bmitatio’i. 
Leake v. Daniel, B. L B. Suv VoL 910: 10 IP. 
R. 10 (P. B 1 Jfurein^ Doyal v. Burryhur Saha, 
I, L. Jl. 5 Calc 897 ; Jassoda Koer v. Land 
llorijage Bank of India, I. L. B. 8 Calc. 916 ,* 
Srihary Mundal v. Mwari Choicdhry, I, L, R. 13 
Calc. 257, rofenvd to. Boomut Dass v. Bhoobun 
LaU, 21 W. B. 292 ; Lulfullah v. Reerut Chand, 
21 IT. It 330 : 13 B. L. B Ap. 30. and Batnu 
Baiy. Dayal Singh, I. L. R. 16 Ml. dis<«ated 
fiom. CimoTAY Lall v. Puran Sfuu. 

I.L.B, 23 Calc. 88 
67. - Cinl Procedure 

Code, 1882, s. 273 — Dismissal of application to 
execute tcilhoul ditaininy f<a« fo make a fresh 
appJicnfjoji— timituJiore. S. 373 of the Civil Pro- 
ceduro Code docs not apply to applications for exe- 
cution of decrees TaracAund ilayraf v. Kashi 
Bath Trimhak. 1. L. R. lO Bom. 62, followed, 
AWAa CAaron v. J/an Singh. I. L. R. 12 AR. 392, 
QissentM from. Wajhiak offas AuJAir v. Bisnw*. 
XATO Pershad . , I. L. K. 18 CaJe. 462 



EXECUTIOIT OP DECREE-confi. 

3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT— confi. 


tharactcT — Linirtofiort The Code of Civil Proce- 
dure does not prevent a person from miking eepa- 
rate and successive applications for execution of a 
decree, giving relief of different characters in res- 
pect to each such relief. Ss. 43, 373, and '374 do 
not apply to'proceediigs for execution of decree. 
Radha Ckaran v. 3fan Singh, I. L. B. 12 All 392, 
dissented from. iraiiAan v. Bishwanaih Pershad, 
I. L. R. 18 Calc. 462, followed. Radha Kishen 
Laix V Radha PfissnAD Sikob 

f 2. L. B. 18 Calc. 615 


S8. - 


Civil Procedure 


Code, 1882, s. 42 — SucceAfiw app/irafioiw for exe- 
cution *« respect of different relief* granted ly the 
same decree. S. 43 of the Code of Civil Procedure 
13 not applicable to proceedings in execution of 
decree. ^ held bv Edge, C J., and TyrbeiX, 
Kmoi, Blsib, and Bdrkitt, 'JJ. Where a decree 
grants different reliefs, as, for example, possession 
of land and tnesno profits, It is competent to the 
deciee-holder to execute such decree by means of 
separate and ' • • * -* 

each rel-ef. 

Kkos, Blu ■ '■ 

Singh V hlai , ’ ■ 

LaU V. Badha , v . ’ . ■ 

cited SADHO Saeak v. Hawad Pav^^^^ 


— Diemissalfor defhult— dppfi- 


40, .1 .1 1. — 

ealion for execution dismis'cd for de/aufl-— Power e/ 
He Court to restore such application to He file— Civil 
Procedure Code, 1882. ss 103 and 6i7—Oiul Pn. 
eedurr Code Amendnient Act (V/ of 1892), t. 4— 
Construction of statute. There is nothing in the 
Code of Civil Procedure (XIV of 1882) as am- 
ended by Act VI of 18D2, yhioh authonxes a 
Court to apply to execution-proceedings any of 
the procedure enacted in Ch. VII of the Code. 
Accordingly a Court cannot, under a- 103, restore 
to the Wo an application for execution which has 
been diemisicd for default. Alterations in forms 
of procedure aro retrospective m effect, and apply 
to pending proceedings. Hajbix Ahramkissa 

Where an application for execution has b«B 
dismissed for default, a fresh application can 
made. Hajbat Akkamkissa Bmam r • 

sissA Beoah . . I. L B. 18 Bom. 429 


. CiisJ Procedure 


on ita presentation a notice is Procedure 

ment-debtor under a. 343 of the Cinl Procedure 
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EXECUTION OP DECREE— COTi/i. 

3. application for execution, and 

[POWERS OF COURT— 

Code (Act XIV of 1882), and neither party'appears 
on the day on which it 13 made returnable. Toka- 

luui r. Kii-VSBU . . L Ii. B. 20 Bom. 641 

42. Civil Procedure Code. 1882. 

se. S73. 647— " Suit." S. C47 of the Code of 
Civil Procedure doe3 not operate to extend the 
rule laid down in respect of a suit m s. 373 to 
an application for execution of a decree. Itadhn 
Charan v. Singh, I. L. It. 22 AH 392, 

not followed. Bckko Behary Ga^oorADUTA r. 
Nil. MaDHUB CnCTTOPADllTA 

I.Ij.B.18Cale. 635 

43. — Cml pToctdvte 

Code, w. 373, 617— Application for execttlion ttmel 
off for non-pa^mtnt of proctsS'/eu — 
app/icali'oR. A decree-holder harm;' applied for 
execution of his decree, notice was issued to the 
judgment-debtors, and their property was attached, 
but the applicant failed to pay the process-fees and 
tho appheation was struck ofl, and no teavo to 


iuL tiibuiiuii oi uis uvuiee. jiaina CAoran v 
-Afon fitnjh. I. L, B 12 AU. 392, dissented from. 
Walihan v. Siihvatialh Ptrthad, I. L B. JK Calc 
•i62, and Shaihir Dielo Kadjir v, Karsingrao 
Bamehandra, I. L. B. 21 Bom. 467, approved 
Lissmii Nasasdiiu r. Atciukka 

I. L. R. IS Mad. 240 
44. — --- - Appltcation for 

execution icitbdraun hy deeree-fiolder — Ctvtl Pro- 
cedure Code, es, 373, 647. The ruling m Smia 
Praead v Sita Bam, I. L. B. 10 All. 72, only 
decided that, where the circumstances in regard 
to an application lor execution of decree show that 
it nas nitbdrawn at the instance of the pleader 
of the decree-holder, and that no sanction was given 
to its withdrawal with liberty to present a fresh 
application, any subsequent application made by 
that decree-holder for execution is prohibited by 
B. .873 read with s. C47 of tho Civil Procedorc Code. 
But where a Court of its own motion, and without 
being moved either by the decree-holder or by bis 
nlfeader. takes umn ifs^'r -» -‘r — » — 


making a Iresh application for execution A first 


lean with 8. M7 of the Civil Procedure Cbde. 
Sarju Praead v. Sita Bam, I. L. B. 20 All. 72, ex. 
VOL II. 


EXECUTION OF DECREE— conhf. 

3. APPLTCATION FOR EXECUTION. AND 
POWERS OP COURT— conid. 
plained and followed- Bam Bup v. Lalji, All. 


ciition-jwoeecdings, so fur as they may bo fairly 
ami properly applicable thereto. FaKir-uixah v. 
Ttustm Prasad . I. Tj, R, 12 All. 179 

46. Civil Procedure 

Code (Alt XJr of 28S2), $, 373—Bedtmptian of 
mortgagt on poymcnl icilXin aiz monlfiA — A’on-pay- 
menr' effect of — Foreclosure for decree — Final 
decree — Time alloiced for redemption, eomputalion 
of — irirtdrawvZ of apKol, effect of—IAmttation— 
Benev. The plaintifls obtained a decree on 12th 
November 18SC, allowing them to redeem on pay- 
ment of RlCS-8-0 within six months- In demnlt 
of payment irithin the prescribed time, they were 
to stand for ever foreclosed. Against this decree 
tho defendant appealed to the High C^urt. On the 
lOth September 1888, the ITigb Court passed an 
order allowing the defendant to withiMW the 
appeal. On the 17tb December 1888, plaintiffs 
applied for execution of tho decree of the 12th 
November 1880. Tho lower Court, regarding tho 
witbdraual of the second appeal as practically a 


application wa^ tiroe-barred, and that the plaint- 


withdrawal was not a decrecc. The only decree 
which could be executed was that of the 12tb 


. 1 / umulVUOl), 

J . — It was open to tho plaintiffs to apply, if so 
advised.tothellighCourt for aicviewof the order 
of with^awal of ’he 10th September 1888, with a 


A. Aj. AW lu Aiom. U'JO 

4.6. — Application ‘ for 

rrecalion , tnVWraicn by dceree-holder—Cnit ’’ 

- . 6 M 
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EXECUTION or DECREE— confd. 

3. APPLICATION FOR EXECUTION. AND 
POWERS OP COURT— confi. 


be struck oS upon the statement of the decree, 
holder’s pleader that the judgment-debtor was to 
hiding, and that the decree-holder did not desire 
to prosecute the application further. At that tune 
an order for a warrant of arrest bad been issued 
subject to the payment of fees, but those fees had 
not been paid, nor had the diet-money been deposj. 



that a subsequent application for execution of the 
decree was barred by s 373 read with a. 647 of the 
CjvU Procedure Code. Sarju Prasad v. S^ta Sam, 
/. i. S. 20 AIL 71. and FaUrullah v. Thakur 
Prasad, 1. hS 12 All 179, anprored and follow, 
ed. Bijai Singh v. Ilaiyal Begum, All Weelhj 
Notes (1889) 163, distinguished. Radka Ckaran 
V. Has SiKOB . . I. L. R. 12 AJL 392 

47. — E^Kt as regards 

iimtfofion of etrtliing off petition for «recv<<on of 
decree — Second application, without express leote 


without leave to apply again haring been expressly 
granted by the Court, the petitioner's right to renew 
his petition within due time remsined. Die pro- 
visions of a. 373 which could only hare applied 
through the effect of s C47, had not been rendered 
ajiplicable thereby to petitions for execution. The 
judj^ent m Sor;u Prasad v. Sila Sam, I. L S 
10 Alt 71. ortTrulwl s that m Bunko B^ary Oon- 
ga^dhin v NiU SlaJhub ChuUapodhya. 1. L. R 
IS t/fiic C35, approved TiuKOB Frasad r. 


EXECUTION OP DECREE-confi. 

3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT— confi. 

Fabib UiiAn . . I. L. R. 17 AIL 106 

L.R. 22 1. A. 44 
Reversing on appeal PAKiR-rLtAn v. Thakitb 
Pbasad . . . I. L. R. 12 AIL 179 

48. Laches of applicant— Power 

of Court to dismiss application for laches of applicant 
-^ivil Procedure Code, 1882, Ch. YU (ss. 96-109), 
andCh XllH,ss, lS6-158)-^ioiX Procedure Code 
Amendment Act (VI of 1892), s. 4 — Siriling off 
execution-proceedings Chs. VII (ss. 96-109, relat- 
ing to appearance of parties and consequence of 


phcatioD. SimdArly. a Court has inherent power, 
if such power is not conferred upon it by statute, to 
proceed forthwith to decide an application for 
execution of a decree on the matenus before ft. 
when time has been granted to s party to perform 
any act necessary for the further progress of the 
application, and that act has not been done. When 
an order striking an execution-case off the file of 
pending cases, or dismissing it on grounds other 
than a distinct finding that the decree is incapable 
of execution, that the decree-holdw’s^ right to ^et 


words have been used in the order the decree- 


49 Civil Procedure 

Code (Act XIV of 1882), ss 230, 235, 237. 245— 
Speeipfiotion of property, omission of — Application 
defeclioe in form A decree was passed on the 6th 
September 1876, and on the 6th July 1883 an ap- 
plication lor execution was made in the term* ot 


was defective as not complying with the provisions 
of a. 237, and as it was not amend^ wthin 
time Of under the provisions of * -4^ tho tlMrCO- 
lioUer was barred Per Paiyser and PiflOr, JJ.— 
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EXECUTION or DECREB-coh'/. 

3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT— canli. 

J/ufjrcjorT. Tarini Churn Sircar,!, L. R. 14 Cde, 
124, should bo ovemilod. Per PBiiiERiW, Cj,— 
Tlio application could not bo carried out without 
amendment, and no amendment could bo made 
after tho application bad been admitted and regia* 
terod under s 245. So znueh of tho decision in 
ilaegregor v. rnrin* Chum Sirear as decides that 
an application may bo amended after adnussion 


under s. 245 should bo dealt with on its menta and 
decided accordingly. Asetn Au r. I'RortoicrA 
NiTH GaosE . . I. It. R. 17 Cole. 631 

60. Order absolute for sale— 

Citil Procedure Code, 1SS2, e 335-~V<rificatioit 
of application— Limiiabon—Trani/er of Property 
Act {IV of I8S2), «• 89. An appbcation lor 
an order absolute for sale of mortgaged pro* 
perty under the proTWions of s 83 of the Trans- 
fer of Property, Act, 1882, is not an apphea* 
tlon for esecution of a decree, and need not tVre* 
fore be in the form prescribed by s. 235 of the Code 
of Cml Procedure. A decreo was passed in a mort- 
gage suit on tho I3tb July 1837 by coosent, which 
directed that the amount duo nas to be paid in ten 
annual instalments durmg the years 1205-1304 
<1888*1897) in the month of Falgoon (February) 
each year, and that, on default of three successive 
instaments, the whole amount was to become at 


sale. That application was not verified by tho 



• I . I ■ 

61.'' Amendment] of execution 

petition— Dr/eefii’e application for execution of 
decree — Cin7 Procedure Code, JSS2, ts 245 and 
547 — Amendment of execution petition — Limitation, 
One, being entitled _ under a decree of 1809 
to a share in the income of a samiadari, ob- 


EXECUTION of DECREE-eoniJ. 

3. APPLICATION FOR EXECUTION. AND 
^POWERS OF COURT— confd. 

tained a decree in a suit of 1S37 against cer- 
tain recent purchasers of tho zaminduri, deebr- 


limitatim. This application was refused by the 
Court of first instance. Jleli, that, under the cir- 
cumstances of tho case, the amendment should 
have been alloned to bo made. Sattappa CnETTi 
V. Joot SooRiPpa , I. Ij. R, 17 Mad, 67 

62. Step in aid of Execution — 

Defect fit applicttfian for exeeution—’Oit'il Pro- 
cedure Code, t. 235 Where there has been m 
fact an apjihcation for execution made the 


r. Cbockalixgv Ciiettiar 

I. L. B. 17 Mad. 76 

63. Application defcotive In 

form— Decree for performance of particular Acta 
— Citif procedure Code, 1832, at. S35, 260, and 
539. In a suit brought under s. 539 of the C^e of 
Civil Procedure (Act XIV of 1882), a decree was 
passed appointing the defendants managing trus- 
tees of a Hindu temple and laying down certain 
rules for their guidance in future The plaintiffs 
apphed for execution oi tbo decree, and filed a 
darkbast, praying that the defendants he ordered 
fo act as directed by the decree, aad that, if they 
1 failed to do so, steps be taken according to law. 


64. Claim for mesne profits — 

Cinf Procedure Code, a. 383 — Claim for mesne 
profits on reieraaf of executed decree for possea- 
«ior of land A decree for possession of immove- 
able property, having been executed, was re- 
versed on appeal. The defendant applied under 
a 58 of the Code of Civii Procedure for restitu- 
tion of the mesne profits taken by tho plaintiff. 
The lower Courts dismissed the application on 
the ground that tho proper remedy was by suit. 
Ifefif, that the defendant was entitled to the 
relief claimed. KitUKAStryDRAsr r. Eonave- 
bcswara . . LIi.E.llMad.261 

65. Cm7 Procedure 

Code, 1882, a, 5S3 — Execution, power of Court to 

6 V 2 
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EXECUTION OF DECHEB— con/rf. 

3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT— confcf. 


passed on appeal is not confined to eases wliere the 
restitution desired is provided for by the decieo 
itself. The plaintiff brought a suit for the rccoverj' 
of certain timber or damages for its removal, and 
got a decree Tlie defendant appealed, and was 
ultimately successful m getting the plamtiil’s BUit 
dismissed, but meanwhile the timber had been 
taken in eaccution of the decree and sold The 
defendant applied to the ongmal Subordinate 
Judge’s Court in execution of the High Court decree 
for restitution of the timber or 1113,323 damages 
The plaintiff objected that the defendant must 


that the value of the property in dispute exceeded 
the pecuniary limits of the Court’s jurisdiction, nor 
was such Court limited m its award to the sum of 
H5,000 Balvasctrav Ozt v .‘^adrpdin 

I. L. B. IS Bom. 485 

60. Decree for enforcement of 

bypothecation — Objection by judymenl^deblor thnt 
profrcrtff ordered to be told n net trenrferaUt under 
P Rent Act, s. (L-Such objection vot enter. 
tainabU in execution. ^ exeeutiou of a decree 
for enforcement of hypothecation by sale of 
slieciSc property, an objection by the judgment- 
debtor that the property is not transferable with 
reference to s. fl of the N.-W. P Rent Act cannot 
be entertained. Msrno Lii KanvaRr 

I. D. R. 10 AIL ISO 

RisnEsnEB Rar r. iScKnono R\i 

I.L.B. 10 AIL 132 note 


57. - . Decree for redemption 

within a specified time — Appeal ayatnst 

decree — Potcer of Covrt in execution to extend lime 
for rcdeinjilion alloued by decree-.— Ground for «n- 
bm*. Tlie plaintiffs sued for the redemp- 
tion of certain mortgaged property On the Jst 
March 1880. a decree was passed declaring the 
|ilainti(lB entitled to redeem on payment by them to 
Uio Uiftiidants of nC49-I1.0 within three months , 
from thi <late of the decree Against Ibis decree , 
tbe (bftjidiinta (the mortgagees) appealed on the I 
pround tlmt » much larger sum than ll64!>'ll-0 was 
mortgage Tho plaintiffs also 
r , to thiH ilceree under e Bdl of the 

Vil. on the ground 
.ndthatm”'^’“i‘'’' *''*'* had been Jons; ago paid off, 
and that now a Urge sum was due to them from the 


EXECUTION OF DECREE— confi. 

3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT— ccTifd. 

mortgagees who had been in receipt of the profits of 
the properts-. Under these circumstances, the 
plaintiffs did not pay the H649-11-0 tnthiu three 
months as ordered by the decree. On the 12th 
October 1880, they presented an application for 
execution, and paid into Court the B649-11-0. The 
loHcrCourt granted their application, and ordered 
possession of the property to be given to them The 
defendants appealed to the High Court, held, 
reversing the order of the Court below, that the 


if the Court had jiower to enlarge the time in 
the course of execution, the mere fact that the 
plaintiff bad lodged an appeal would afford no 
special ground for enlarging the time. IsmvAsaxE 
V. CHOHASASU Ma^ABHAI 

I.L. R. 13 Bom. 106 
58. — Execution in terms of de- 

cree— A’o modif cation of decree alloved in execution 
— //ajftaHd and uife — Jlainienance— Practice — 
tedure. M'here a decree lu unconditional terms or« 
dered maintenance to be paid by a husband to a 


69. .limitation — Civil Procedure 

Code, « 2d0 — Transfer of Property Act {IV of 
1S82), M. S8 and 30. Held, that ti decree, which a 
a combination of a decree for sale on a mortgage 
under 8 83 of the Transfer of Property Act, 18S2, 
w^tHtbc decree provided for by s. DO of the same 
Act, cannot be treated as a decree for money to 
which the provisions of s 230 of the Code of Civil 
IVoccdure are applicable Jogul Kubore r. Cheda 
Lai. AO. Weef-ly Note* (W5J) W, followed. 
Pam Cbanftt Pbayat v. Sbcaianri Pai, /• -L P- 
16 All 41S, and Karhcl, Nath Pandey v. Jvgytr- 
ntdh Ram Marwari, I. L R 27 Calc. dS% 
referred to in tho judgment of AismaU, J. JaDu 
Nath I’rasad v Jaomoiun Das (1903) 

I. Ii. R. 25 AIL 641 


eO Refund— Citd Proerdure Cede 

Irf Sir of 1882), a 683^UTiad,cUon—ReMd. 

pjiiewbon for. A mortgagee, in 

loney decree, purchased 2 annas out of 8 annas o 

irtflin property mortgaged to hun Do suose- 
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EXECUTION or DECREE— confrf. 


3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT— confrf. 



told. On second appeal, the High Court held that 
■execution should have been issued after de<lnctins 
an amount proportionate to the value of the 2 
annas share previously purchase<l by the mortgagee. 
In the meantime, the 4 annas share had been ^d 
as directed by the District Judge. The judgment* 


should have been made not before the Subordinate 
■Judge, but before the District Judge rrho had 
** passed the order agam«t which the appeal was 
preferred ” Knot Karaik CnoTOnnonY »• 
GANEsno Kc.ar (1809) . 6 C. -W, N. 287 

ei. — “ Application in accord. 

4inee with law*’— iimdation Act (XT o/ 1S77), 
Sch. //, Art. J79 — Applteatwn by jutrdi'm on 
btbal/ of one found to be a major al the lime — Jurit. 
diction of Court to rniew its oicn order, when an 
appeal lay An application for execution made by 
A as guardian on nehalf of H, who was a major at 
the time the application vas made, is not an “ ap< 
plication in accordance with law "within the mean* 


distinguished. Neither can such an applica* 
tion be considered an application by C under s 235 
of the Code of Civil Proc^urc. A Court can review 
Its own order m execution, although an appeal 
misht base been, but was not prcfeireii. Sarasdia 
t’. .Seshayya (1905) . I. I*. R. 28. Mad. 396 

62 Set-off— Citi7 Frocerfare Code 

{Art XIV of 18S2), e. 24i — ExecuUon of decree paeted 
on tisufrt/cluary mortgaye — Continuation of payees- 
non by mortgageei subfequently to decree — Claim to 
tet off profili thus aceriicd from decree amount — Ap- 
plication for order abseduU — Tranffer of Property 
Act (/r of 18S2), s S9 By a decree passed on a 
compromise m a suit for the amount due under • 
mortgage, defendants were ordered to p.iy R779 to 
plaintiffs within a year, an<l in default of payment 
the amount was to be recovered by sale of the mort- 
gaged and other property. By the terms of the 


gaged property ever since the date of the decree. 
It would be necessary to take an account to ascer- 
tain whether the decree bad been satisfied, and dis- 
anissed the petition, lltld, that such an order was 


EXECUTION OF DECREE-conM. 

3. APPLK’ATION FOR EXECUTION, AND 
POWERS OF COURT— emfj. 

wyong. inasmuch ns it went behind the decree, in- 
stead of executing it. Held, also, that the applica- 
tion, in which the decree-holder stated (hat there 


63. Eimitation — iimffafion Act 

(Xr of 1877), Sch. II, Art. 17 S— Obstruction to txe- 
ehtion — Bemoval bi/ deeiiion ta favour of decree, 
holder — Dccrte-hclder'a right to move the Court — 
Application to be regarded ae a continuation of prevt- 
OMS applicatton. A mortgage decree was obtained 
against the counter-petitioner on 28th February 
1894. On Kith Maj’ 1895, the decree-holder 
a&signcd the decree to petitioner, who applied 
for execution on 6th December 1897. That appli- 
cation was struck off. and so was one which followed 
It. On ISth June 1898, petitioner again apphed 
for execution, but counter-petitioner contended 
that the assignment was for bis benefit and that, in 
consequence, petitioner was not entitled to execute 
the decree The District 3Iunsif held so enquiry 
under a 232 of the Civj IVooedure Code and dis- 
missed the application, being of opinion that 
counter-petitioner's contention was true. Peti- 
tioner thereupon brought a suit to establish her 
claim that the assignment was for her own benefit. 
On 20th February 1091, the Appellate Court de- 
clared that petitioner had obtainra a valid assign- 
ment of the decree and was entitled to execute it. 
On 24th November 1902, petitioner filed the pre- 
sent execution petition On the question of limita- 
tion being raised : — Held, that the petitioner's 


Reddiar V. Avudai Amxial (1905) 

L L, R. 28 Mad. 60 

64. Limitation Act 

(Xr of 1877), Sch. II, Art. 179 — Mortgage — Decree 
for redemption — Extension of Unu for payment of 
the mortgage amount—Ezecuhon. In a suit for re- 
demption of the mortgage property the decree 
directed that upon payment of the mortgage 
amount within six months from its date the decree- 
holder should take possession of the mortgage pro- 
perty. The decree was afilrmed on appeal on the 
6th November 1896. The decree-holder failed to 
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EXECtrriON or decree— conW. 

3. APPLICATION FOB EXECUTION, AND 
POWERS OF COURT— conli. 

ed for three months The decree-holder’s last ap- 
plication to execute the decree was made on the 
21st April 1897. Beld, that the application was 
barred by limitation. Notwithstandmg that tune 


65. Res judicata— L’i7ecl of non. 

apptaranct, ic/ien notice silent as to nhej daimed 
— Final decision. A apphed in execution for 
restitution of money nith interest thcieon paid 
to Ji under a decree, which was subsequently 
reversed. The notice to B did not specify the 
nature of the claim and an ex parte order allowing 
the claim was made. The application, however, 
was dismissed for default in payment of process lees 
and A subsequently put in a similar appbcation. 
B appeared and objected to the interest claimed 
which was 13 per cent. The Subordinate Judge 
allowed the interest, which, however on appeal to 


did not contemplate a further order, and that the 
appeal to the District Judge was not premature. 
Venfcalagirv Ayyarv. Sadajopachciriar (Ap^iealNo. 
GO of 1900, and Civil Miscellaneous Appeals Nos. 
105 and 109 of 1903, unreported), distinguished 
Held, also, that, as the notice to B was silent as 
to the natnie of the claim, the first order granting 
A's appbcation ei parte bad not the force of res 
judicata so as to estop B from disputing the claim 
in subsequent proceedings Knowledge of the 
nature of the claim can be presumed only when the 
application is for execution of a decree or order 
directing a thing to be done iSAetA: Bttdan r. 
Jlamckandra Bhunjgaya, I. L. R 11 Bom. 5Z7, and 
Vappalandu ilaracaj/an v. Hamid Beeti Anmal, 
Cntl MiscfUaneous Appeal Ho. 2S of 1903, «n- 
reported, referred to. Narayawa Pattar r- 
GopALAKEisnuA Pattau (1903) 

I. li. R. 28 ihlad. 365 



CASES. 


EXECUTION OF DECREE-conti. 

3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT— could. 

67. — Decrees for separate sums 

— Civtl Procedure Code {Act XIV oj 1882) e. 232, 
cl. {b) — Decree direeUng separate amounts wttk 
separate sets of proportionate costs to be recoiered 
against defendants — Transfer of the decree in 
icriting to one of the defendants— .AjtplkaUon bp 
the transferee to recover the amount due hp the 
other defendant. A decree directed that a certam 
sum with proportionate costs be recovered 
against H and a certain other sum with pro- 
p^ionate costs be recovered against A. Sub- 
sequently A took a transfer of the decree in writing 
and appbed for execution of the decree against N 
to the extent of the sum decreed aeamst him. 


O 
n 

Ji and the separate direction against A ucre con- 
tained on one and the same piece of paper and were 
passed m the same suit, still for all that they were 
decrees for separate sums of money and might 
equally well have been passed in separate suits 
The fact of their bemg on one piece of paper can- 
not control the matter. Aka:<t Vikayce v. 
NAOAprA SuBHAVA (1907) L D. R. 82 Eom. 195 

68. Refund of money realised in 

execution of a decree afterwards reversed 
in. appeal— Irifflitatien—fzrcvtion oJ decree slaved 
bp tnjunclion— Procedure On the 7th October 
1901 an ex parte decree on a mortgage was passed 
In favour ol the appellants Before, however, the 
decree was made the appellants had obtained an 
injunction restraining the respondents from realii:- 
ing certam money deposited in Court to their 
credit After this decree was passed, the appel- 
lants withdrew out of this amount B19,041. The 
decree was set aside on the 9th July 1904. The 
suit was retried ; and on the 17th September 1904 
the Court of first instance made a decree in favour 
of plaintiHs for Rs. 17,711-7-0. Thia decree was 
afiirmed by the High (kiurt on the 18th December 
1906 On the 17th September 1007, the respond- 
dents apphed for a refund of the difference (I^ 

I, 804) between the sum realised by the plaintiffs 
and the sum finally decreed. Held, (i) that the 
plaintiffs were at liberty to proceed either by ap- 
plication or by suit j Shaman Purshad Bop Cflow- 
dfcrw V. Hutto PuTshod Roy Choudhrp. lO Moo. 

J. A. 203: Collector of Meerut v. Kalla Prasad, 
I. L R 239 All 665, and Shiam Sundar Iftl v. 

_ ... r r n no t/T rr-lcrrr<l 


69 Shebalts— CTaima j? 

propertp bp shehail>— Civil Proeedurt Code [aCt 
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EXECUTION or DECREE— fonli. * 

3. APPLICATION TOR ESECUTION, AND 
POWERS OF COURT— 

XIT cl ISS2), $s S44, 27S. Judgment-debtors, 
in their capacity as aAehfli/r, can mamtain an ap- 
pheation under a. 244 ol the Code of Citil Pro- 
cedure and get an adjudication of the i)uostion 


70. Redemption or foreelosiire 

—Decree — Ciiil Procedure Code Act (XIV o/ 
J882), e. 24i— Transfer of ProptrUj Act {IV of 
1882), 8 S3. An application for redemption or 
foreclosure of a decree niet is not an application 
in execution under the Ciril Procedure Code, 
but must bo made in Court under the Transfer 
of Property Act ; and until a decree »ii« is made 
abaoluU there is no decree capablo of exe- 
cution. Where a decree mat contemplated an 
account being taken, but was silent aa to how that 
account was to be taken, and the Court has declined 
to modify the decree by inserting such a direc- 
tion, it wouldr’be out of the question tocommia 
party in exccution.proceedinga to do that which 
he IS not directed to do by the decree. Afvdhta 
Ptrshad T. Boldeo 5injJ, 21 Calc- 818, and Hand- 
ram t- Baiaf\, I. L. B. 22 Bom. 771, followed. 
Sm Jeiia>oir CotvASJi o the Hope llnis. 
IjurrEo (1908) . . I, Ii. R. 83 Bom. 273 

7L - — Fraud— Execution, appli- 

cohort for — Limitation — Execution safe eel attde 
for/fravd of tUeree-holder— Fresh applteaUon for 
execution if a continuation of -previotta proeeedinj 


TAB Abdul HuQCHownnuBYf. REaJunniN Ahsitd 
CnowDnuKY (1909) . 13 C. "W. N. 821 

72. Citil Procedure 

Code (Act X/r of 1882), s 230 — Honey decree— 
Application to execute after expiry of 12 years — 
Praudulenl conduct of judgment-debtor defoyiny eie- 
euttor^-Fmvclous appiicahon under e. 108, Civil 
Procedure Code — Discretion of Court. Where pend- 
ing execution of a money-decree, the judgment- 
debtor made a frirolous application to set it aside 
under a. 108, Civil Procedure Code, with a view to 
delay the execution proceedings : Ileld, that the 
conduct of the judgment-debtor was fraudulent 
uithin the meaning of the final clause of a. 230, 
Civil Procedure Code. The Court to which an ap- 
plication to execute a money-decree is made more 
than 12 jeara after the date of the decree should 
exercise a sound discretion in deciding whether the 


EXECUTION OP DECREE-confd. 

3. APPLICATION FOR EXECUTION, AND 
POWERS OF COURT— confd. 
execution should proceed or not. If the Court 
should find on eviclcnco that the dccrec-holdcr hid 
been diligent in proccciling with the execution from 
the date that the decree was passed, and that Iho 


73. Jurisdiction — Limi'fafion Act 

(XV of 1877), Seh. II, Arts. 173A, 179—Apphca. 
tidn IS accordance tcifA fair — Citif Procedure Code 
(Act Xir of 1882), as. 2, 223, 2S8, 649—)VheTe u 
Court passes a decree for sale of property and the 
jJaee tchert such property i» atfuafe, is transfeTTcd to 
the pirisdiction of another Court, former Court may 
still execute decree — Application made to such Court 
to transfer decree to the latter mil save limitation-bar 
— Pepresenfo/it'e of judgment-debtor is jurfymenf- 
dtbtor mihin the meaning of s. 2SS and must certify 
adjustment mihin time fixed by Art. 173A of Seh. H 
of ihe Limitation Act. The Court at 0 passed a 
decree for the sale of certain immoveable property. 
Subsequently the territory where such property 
was situate was transferrM to the jurisdiction of 
Court D. The decree-holder apphed to the ^urt 
at C to tran.«fer his decree for execution to the 
Court at D The decree was transferred and in 
execution, the purchaser of the equity of redemp- 


fied to the Court. The question arose whether tho 
application to the Court at C for transfer was an 


tbe unceriineu aujustmcni :—iieiu, luai. me i^ui ( 
at C dal not, within the meaning of a &49 of the 
Code of Civil Procedure, cease to exist or to have 
jurisdiction to execute the decree on the transfer 
of territory from its jurisdiction, as such transfer 
did not take away the j'urisdiction which it had to 
execute its own decree under a 223 of the Code of 
Civil IVocedure, and the Court at D consequently 
acquired no jurisdiction to execute the decree under 
a 649, which could only arise, if the Court at C 
cither ceased to exist or to have jurisdiction to 
execute the decree. Tho Court at C was, there- 
fore, the Court to which the decree-holder was 
bound to apply under a 223 of the Code of Civil 
EVocedurc, and his application saved the bar 
of limitation under Art 179 of Sch. II of the 
limitation Act. Held, also, that the provision of 
a 258 of tho Code of Civil Procedure applied not 
only to judgment-debtora but to those claiming 
through them or in their right and that an adjust- 
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EXEOUTIOlf OF DEOBBE— 

3. APPLICATION FOR EXECDTION, AND 
PO^YERS OF COURT— cobcK. 

ment between the decree-holder and the jodgment* 
debtor not certified within DO days was barred under 
Art. 173 (A) of Sch. II of the iimitaboa Act, and 
cannot be set up as a bar to execution by one daim- 
ing through the judgment-debtor or m his right, 
PAKDinuNoA MernAUAB V. VyrmuNOA RKnni 

(1907) . . . I. li. B. 30 Mad. B37 

74 Against kamavan— Ciwl 

Procedure Code (Act XJV of 1SS2), as 24i, 278— 
Appheotion in execution of decree against karnamn 
by a member of the tamod. Where a decree w passed 
against the iarnavan of a tarwad in his representa- 


75. Against company in liqui- 

dation— Compamea Act ( VI of 18S2)t a Wd — AVe- 
culitm of decree against company tn liguidatton not to 
be prevented icitho^t mahng due proviaioi* for (Ae right 


creditors under s. 130 of the Companies Act from 


EXECUTION OP DECREE-conh/ 

4 ORDERS AND DECREES OF PRIVY 
COUNCIL. 

1. Powers of legislature — Limi* 

lalion affecting Prhy Council decrees. The Legis* 
latnre of this country has no power to pass any law 
limiting the period during which decrees of Her 
Slajcsty in Council may be executed. Asandamati 
Dasi V. PrasA Chandra Rai 

B. L, B. Sup. VoL 606 : 6 W. E. Mis. 69 

2. Order or declaration of Privy 

Council — Mode of application for execution — Act 
II of 1863, 8. 14. A party m a suit, desirous of 


Council; and it is the duty of such Court to gjre 
directions for executing the decree to the Court of 
first inslance by which the suit was originally tned. 
A declaration of Her Majesty in Council must not 
be considered as not being equivalent to an order. 
When Her Slajesty in Council does make a declara- 
tion, the form ID which the declaration is conceived 
and tbe words m which that order is framed amount 
to a direction to the Court below to^clothe that 
declaration id tiie proper form of a mandatory 
order, and to give eSect to tbe mandatory order so 
expressed. If any difficulty should anse in that 
form, or bo sought to be produced^ from^^having 


tioD of a decree against B attaches under s 273 of 
the Code of Civil ftocedure a decree which B holds 
against a company in liquidation, the Court will 
direct tbe liquidator to recognise A as the repre- 


V. The TufiraVEixY Sarasoapahy Shoab Mill 
C ojiPAinr (Limited) ( 1907) 

I. Ii. B 80 Mad. 533 


76. - 


_ Decree for sale and per. 


eonal decree — Transfer of Property Act {IF of 
18S2), as 88 and 99—Dccree to be cxenUed a 
combination of a decree for sale and a personal 
decree. Where a decree la a suit for sale of 
hypothecated property is both a decree for sale 
of the property under s. 88 and a personal decree 
under B. 00 of the Transfer of Property Act, 18S3, 
there 13 no need for the decree-holder to apply for 
a separaie decree under a 00, and if lie docs so and 
his application is rejected, this will not operate as 
a bw tnto hw executing the decree ogainst the 
V porsonaHv Radho Swon r The 

aiAluiujA or Benabm (1000) I. L. R. 29 AIL 12 


3. Decree aEBrmed by Privy 

Council Decrees affirmed by an order of the 
Fnvy Council must be executed with the execution 
of that order, and not as separate decrees. Leth- 
EBiDOS V. I’KOin.AD Sen . . 19 W. E, 801 


4 


Order of Pnvy 

CouncS — C«vi7 Procedure Code, Act JT of 1877, 
a. 616 — Procedure Before a decree-holder in the 
District Court con obtain execution of a decree 
which has been affirmed by the Pnvy Council, he 
must produce, on the application for execution, 
a certified copy of the order passed by Her Jfaj'esty 
in Conned. Jog Naram Gtree y. Golnck CAundtr 
ilytet, 20 ir. B 414, followed. JucoernatH 
Sahoo V. JuDoo Roy Sman 

I. L. B. 5 Calc. 329 ; 4 C, D. B. 387 



digest of a\SEs. 
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EXECDTION or DECREE— confJ. 

4. ORDERS AND DECREES OF PRIVY 
COUXaD-con/i. 

the Courts in India. Where the original order 


EXECUTION or DECREE-con/d. 

4. ORDERS AND DECREES OF PRIVY 
COUNCII^contd. 

0. Privy Council decree re- 

versing decrees of Courts below whore pro- 
perty has been made over — Iteatttution — 
Mtant profits — InterttL A plaintiff, liaving sued 
for possession and obtained a decree which was 
affirmed in appeal, entered into possession. The 


HcRmsH CnusDER Cnowonnv r. KAustrUDanr 
Debi . 1. D R. 9 Calc 482 : 12 a 1*. B. 6U 

8. Appltcatton to 

ZiUah Courts. Zillah Courts ought to refer to the 
High Coart patties appljing for execution of decrees 
which have been appealed to England. HtJDEE- 
Boouliit KiUN f. Gowuer Aly Kham 

7 W. R, 225 

7. Ad I’J of 1S7J, 


8. Order of Privy Council dis- 

turbing posaesslon— Decree of ffiyh Court— 
Final decree, possesstort tinder. On appeal by V, 


V had obtained against these persons and the eons 
of K for possession of two-thirds of the same pro- 


Courts to frame the final decree. The Judge made 
an order for the restitution of the property, but not 
an order for repayment of the rents and profits 
denved therefrom by the plaintiff during his poases- 
sion. lUld, that the Judge should have made this 
order a!«o, and that interest should be wiid on the 
mesne profits accortiing to the rule that parties 
ahoulil be restored, as far as possible, to the same 
position as they were in nben the Court by its 
I erroneous action displaced them from it Hamida 
I alias Ka /00 t Bhtdiun . 20 W. R. 288 

I 10. Execution of order giving 

I effect to judgment of privy Council— Ciwf 
Proetdart Code, ss 211, 2S3, 3l8—2Itsne profits— 
CostotrtctivtrandmanaQemtnt—lntersst on mesne 
profils—Surctiet for urccution of decree. Land was 

§ ut up for sale and purchased in execution of a 
ecree. Tlie sale was confirmed and the purchaser 
was put into possession. On appeal against the 
Older confirming the sale, the High Court held that 
the sale had been vitiated by certain irregularities 
and set it aside. The purchaser preferred an ap- 


meantiine V was put into possession of the whole 
property in execution of the decree of the High 
Court which he had obtained in the suit brought by 
him. When the sons of K, in execution of the de- 


(i lor me payuieiu i>i uiesue 


Court of first instance dismissed the application as 
against the suretie*, and limited the appheant’a 


■ ■ ' * that by which possession was awarded, and the 

• • order lo Council did not direct payment of mesne 

L L, R. 1 AIL 456 profits, yet such payment was within its purview as 
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4. ORDERS AND DECREES OF PRlVy 
COUNCID-con/i. , ‘ 

being a benefit by way of restitution fairly and 
reasonably consequential upon it— Forfjer t. Comp- 
loir D'Eseompte de Pans, L. P. J P. 0. 465, 


EXEOUTIOir OP DECEEE-ccm^if. 

4. ORDERS AND DECREES OF PRIVY 
' COUNCIL— concW. 

14. Eeveraal of decree by High 

Court and confirmation of original decree 
by Privy Council — Appeal hy some only of it- 


profits for each year from the end of the year to the 
date of payment. Abckacbetxam v. Ahona- 
CBEiiAM . . . I. Ii R. 16 Mad 203 

IL Decree of Privy Council for 


estimated at the rate of exchange *'* for the time 
being fixed by the Secretary of State for India m 
Council," and the words “for the time being '* 
mean the year in nhich the amount is realized or 
paid or execution taken out, and not the year in 
which the decree was passed. The decree-holders 
under a decree passed by Her Majesty in Council 
having taken out execution fora sum of £110-11 
under 6. 10 of the Citil Procedure Code:— Held, that, 
the rate of exchange being fixed yearly by the Secre- 
tarj'of State for India in Council, the rate of ex* 


A. Jj. H. o All- volj 

13, — — Pale ol tx- 

thanyt—Cml Procedure Code, 1S82, e 610 
—meaning of “ for the time being.'’ Under 
B. 610 ol the Code of Civil Procedure, theamount 

Vrt iu* ..f 


appealed to Her Majesty in Council, all the defend- 
ants except B being respondents. On the 17th 
March 1860, Her Slajesty in Council reversed the 


• as a.vauu 

KUBES 

l.li. il.4All.137 
16. Transfer of decree for exe- 

cution— rrrriforjal junsdietton — Cifi7 Procedure 
Code {Act Xir of J88S), ss. 223, 610, 649. The 
efiect of 6S. 610 and 649 of the Civil Procedure Code 
IS that the Court which formerly had, but now no 
whpn the 


IQ Erroneous order, efibet of 

..Apvl'cation to reeet« and file order for purpose 
■f exeeidion—Ctt it Procedure Code, s. 610, 

'/ Court under — Peceiver, hen of, on estate — AWeN 
hten or amendment of decree.^ J3a “ceivmg^and 


order of the Privy Council was passed, and not to 
the time at wjiicb execution was taken out. Paran- 
tukh T. Pam Bayal, 1 . L. R, S All. 650, dissented 
from. Where interest on costs is not allowed in the 
order of Her Majesty in Council, euch interest can- 
not be given by any Court m this country. Forester 
V. Secretary of State for India, J L. P 3 Calc. 
161 : Jj . R . 4 I . A. 137 , referred to. Dakhina 
Mobak Roy Chowdhby r Saboda Moiiak Ror 
CnowDiiKv . . . I, D. B. 23 Calc. 357 

IS. Decree for costs — 

pate of Exehange. In converting into Indian 
currency tbe amount of costs expressed in Bterling 
ID an order of Her Slajesty m Council, the rate 
of exchange is the rate which prevailed at the 
time when the order uas made Alehina Mahun 
Poy Choudhry v Snroda hlohun Roy Choirdhry, 
I . L P 23 Calc follouetJ Maiiomad Airoim 
live r Gaikaj Siiut . I. lu B. 25 Calc. 283 
2 C. W. N. 89 



rntred bv tneoruei iS 
make the 
ch order. 


DECREE TO BE EXECOTED AFTER 
APPEAL OR BBl lE^^- 

L Decree on appeal or review 

luflrmlng former decree. Inhere mar® 
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execution of EECKEE— confif. 

B. decree to be executed aeter 
APEEAL OR review— eonjrf. 

or appeal proceeding a decree ia passed in affirmance 
of the decree appealed against, the decree of the 
appellate or renewing Court is the final decree be- 
tween the parties, and therefore the decree to be 
executed. iJipro Doss Oossain v. CAunder^Situr 


Pebshad CaucKEnBUTTT t. IsBAS CntrynEB Rot 
23 -W. R. B7 

2. Decree appealed from 

afBrmed without mentioning coats— Errorin 


BBIUUMAN . . • 1. AJ. aL ** Au. 

3. — - — - — De<t(e appealed 

iron afirmtd vithovt aWing umounf of cost#— 
Appeal onl^ aa (o costs. The defendant in a auit 
appealed from so much of the decree of the Court of 


on tnac poini, tnaue luem me auDsuiuiive poriiun 
of its decree. Shohrat Stngh v. Bndgman, /. L. /?. 
4 All. 376, distinguisheil. Hisuyat HessAm v 
JaiDem , . . I. L. B. 6 AU. 689 

4. — - - . _ . Decree appealed 

from nffimtd tnlJiotit stotin^ amount of costs cf 
lover Couri. The original decree in a suit dis- 
missed the suit with costs, which were specified. 
On ap]|>eal the Appellate Court directed that the 


6. Decree affirming and adopt- 

lag decree of lower Court — Decree to he 
earreultd where there has hseti an appeal. The effect 
of the decision of the Full Bench in^AcXnjt 5in9%T. 
Bridgman, l.L.D.i All. 376, is nothing more than 
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EXECUTION OF DECREE— cont-l. 

6, DECRfeE TO BE EXErUTED AFTER 
APPEAL OR REVIEW— confd. 

that the Ust decree is to be regarded as the decree to 
bo executed, wfiethcr it reverses, modi^es, or con- 
firms : but when it affirms and adopts the manda- 
tor}' i»art of the first Court’s decree, that decree may 
be and should bo referred to, and the mandatory 


decree of the Appellate Court, by carrying out the 
mandatory part of the decree of the Court of first 
instance j llelJ, that the objection that the decree- 
holder did not in his application expressly ask the 
Court to execute the decree of last instance was 
under the circumstances c mere technical objec- 
tion, and there was no reason why the esecutioa 
osk^ for should not bo allowed. Gobabduas 
DvSf Gofal Rau , . I. Ia B. 7 AIL 869 

6. ■ - — ■ Decree affirmed on appeal— 
Jurisdielien — Cinl Procedure Code, $a. 206, 679. 
The effect of s. 570 of the Ciril Proerfuro Code is to 
cause the decree of the Appellate Court to super, 
sedo the decree of the iiist Court even where the 
appellate decree merely affirms the original decree, 
and does not reverse or modify it. Where a decree 
has been affirmed on appeal, the only decree which 
can be amended under s. ot the Code is the 
decree to be executed, and the decree to be executed 

IS tUstof the Appellate Courtandnot the Bupeneded 
decree of the first Court, though the latter may, 
if necessary, be referred to for the purpose of 
executing the appellate decree The only Oiurt 
which has jurisdiction to amend the appellate 
decree is the Court of Appeal So held by the Full 
Bench, Mahmood, J., dissenting Shohrat Singh v. 
Bndgman, I. L li 4 AU 376, explain^ and 


7. — Amendment of decree by 

first Court after affirmance — 06;«cfion by 
fMdgment.dtl lor ta MrecnHbn of amended decree. 
The decree of a Court of first instance havmg 
cm appeal been affirmed by the High Court, the 
first Court altered the decree which had been 


that the objection must prevail on the grounds that 
the decree sought to be executed was not that of 
the Appellate Court, and that the decree had been 


DIGEST OF C.\SES 
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IIXEOUTION OF DECREE— eontt/. 

5. DECREE TO BE EXECUTED AFTER 
APPEAL OR REVIEW— eon«. 


nltcred by the first Court, which had no power to 
alter it. Ahdul Hayai Khan v. Chunxa Ktutr, 
/. L. B. 8 All 377, referred to. SIohausiad 
SoiAiMAN KruN v Fatima I. L. B. 11 All. 314 

8. Confirmation by High 

Court of Decree of Lower Court — Former di$- 
missal of application for execution of ongmal 
decree — Effect of an application far exeevtion of 
appellate decrce~~-liis judicata — Limitation. Where 
the High Court confirms on appeal the decaw 
of a bubordmate Court, such confirmation has 
the same eQcct as an order of rcveraal would have 
had in so far as it leares the decree of the High 
Court as the only decree which exists for the purpose 
of execution, and the decree of the lower Court he 
comes incorporated with it. On 23rd July 1888, 
pUmtifl obtained a decree for the redemption of cer- 
tain lands on jiayment within three monlh-s of the 
amount duo to the mortgagee, which was to bo 
ascertained m execution proceedings. Against this 
deorco the defendant appealed to the High Court 
Ponding the appeal, tho plamtill present^ a dar- 
hhast for execution on the 4th October 1S88 This 
darkhast was dismissed, as the pUmtiQ failed to pro- 
duce a copy o! the mortgage bond withm the time 
allowed by the Court The three months allowed 
by the decree for myment expired on the 23rd Octo 
ber 168S On 11th Februaiy 1890, the High Court 
confirmed the decree, and on 11th April ISOOplamt- 
ifi presented a fresh darkhast for execution Both 
the lower Courts dismissed this darkhast on the 
ground that the dismissal of the first darkhast 
operated as rei judicata. Held, that the plamtiR 
was entitled to execute the decree, and tWt his 
fi'cond darkhast was not barred either by limitation 
or on the principle of res judicata Naxchasw p 
V iTiru . . . I. L. R. 19 Rom. 258 


9. Decree to be executed 

where there has been an appeal IVhere the 
Appellate Court has modified tho decree of the Court 
below, the decree of tho Appellate Court supersedes 
cutircly that of the lower Court, and i* tho only 
decree which can be executed. Shohrat Siiujk v. 
Endyman, J. L R 4 AH 376, Qdbardkait Djy v, 
Oo/tal Ram, I. L. R. 7 All 368, and Jiuhammad 
Sulaiman Khan v. Huhammnd Yar Khan, I. L. R. 
11 All 267, referred to. Notoano BsIp Lstif 
CnAtmnRi . . . 1, L.B. 33 AH. 394 


10 . . 


. Appeal against part of 


decree — Decree affirmed in appeal — Period 
from tcAicA limitation runs after an appeal. In a 
suit for the value of goods and for damages, tho 
Court allowed the claim with roipect only to a por- 
^'1 of the pUintifl’a claim, and rejected the rest 
Die plainlifli appealed against the latter part of the 
n was confirmed in appeal The 

plaintifit apphixl for execution of the decree after 
the expiration of three yean from tho date of tho 
onginal d^e , but within three years from the 
slMo ol the appellate decree. Tho lower Ctourt 


DXECUTIOW OF.DEOREE—ctm/i. 

5. DECREE TO BE EXECUTED AFTER 
APPEAL OP. REVIEW— confi. 


rejected the application as time-barred, being of 


becomes incorporated in the decree of tlie Appellate 
Court, which is thenceforth the only decree to be 
executed SAKiuLCnAim Riehawpas v. Velchanp 
Gdjab . . I. L, R, 18 Bom. 203 

Shivlal Kaudis e, JPMAKut NatbiziDesai 

LL-H 18 Bom. 542 
Hahsant Sxs n Biaij MomyRor 

L. R. 23 Calc. 878 

3L Appeal against a decree 

for redemption — Transfer of ProperHj Act, 
ss. 92, 93 — Time fixed for redemption. A mortgagor 
obtained a decree for redemption of kis mortgage 
“withm six months from the date of this decree'’ 


lion, yet, unless the time ioc psyment of the re- 
demption money has been postponed^undcr 8^03 


under IVaai-fer of Property Ach, a 92 3 Dns- 
TiEBAMAK V UiwiAyPAS . L L. R, 15 Sfad. 170 

13. Decree for redemption of 

mortgage — Payment of the mortyaye amount 
un'tAm fftree months — Absence of fortcloiure clause 
— Appeal by morlgayee — Payment by tnorlyagor of 
the decretal amount after the expiration of three 
manth*~.-]Vithdraical of the appeal by mortgagee 
Computation of time for execution. In a redemption 
suit filed by the plaintifTa (the mortgagors), they 
obtained a decree on the Ist JIarch 1880, whereuy 
they were directed to pay tho defendant (the mor • 
gageo) the sum of RG49-H-0 within three months, 
wlwreupon they wens to get possession of the ’ 
gaged property. Tho decree contained no 
foiwclosare in the event of non-payment.^ w 

;Octo- 

three 

paid 

I«M9-U‘0 into tho'lowcr Court, sod 
execution of the decree. The Court made an 
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execution op decree — confcJ. 

B. DECREE TO BE EXECUTED AFTER 
appeal or review— ecnW. 

allowing the layment and granted cxKuUon.bold- 
5f li^fl T>rtwer to extend the time forpay» 


j3. Conditional decree— Cml 

Proeedare Code, t SH—Pn-emplton—Depoitf «/ 
jn«K^a«e money^Cmpvtalion oftme oUoteed /or 
payment. In a amt for pre-emption, tlio decree of 
the Court of first instance was conditional upon 
payment of the purchase money within one mon^ 
from ita date. After this period had expired with- 
out payment, the defendants appealed from the 
decree. The appeal was dismissed and the decree 


EXECUTION OP DECREB-confd. 

DECREE TO BE EXECUTED AFTER 
APPEAL OR REVIEW— eon^d 

fifteen days, his lease should be cancelled. An 


I. li. B. 11 AU. »4e 

24_ Deerco of Appellate Court 

— Erccution of decree for rent and canttiment of 

jfOit Compulalion of time for payment from 

" date of decree " vnder Chela Xagpvr Landlord 
and Tenant Act (Dengat de^ I ofJ6T3), e. SS.^ A 


RoOBCNATn SlIUI 


I. Ij. E. 22 Calc. 467 


.... Execution where appeal 

fa brought — Copy of decree. The application to 
execute the decree of an Appellate Court should bo 
made to the Court which passed the first decree. 


Kaaao St>oa 


14 W. E. 205 


. Agreement that evidence 

taken m one of analogous cases should too 
evidence in all — Appeal — Effect of refcrsaZ on 
thote coses vhich vert vnappealable. When the 
first of twelve suits against the same defendants 
was filed in the Recorder’s Court at Rangoon, it was 
agreed Iwtwci 


amts were good decrees, on which execution could 
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execution of DECKEE— conii. 

5, DECREE TO BE EXECUTED AFTER 
APPEAL OR REVIEW—eonli. 

be issued in the usual form, provided they were 
not altered on review. Noa Bike v . Ssaddeh 

8 W. B. 276 

17. Ezecutiou pending appeal 

— ixindjord and fenareS — Enkaneement of rent — 
Decree for enhanced rent, and in default poisesaton 
lo be given — ^Posseeaion taien pending appeal — 
Decree confirmed on appeal-~-Time for complying 
tilth decree — Application by defendants to fte 
restored to possession on payment of amount or> 
dered by oppeRote decree. On the 13th Febtuary 
1889, the plaintiffs obtained in the District Court of 
Satara a decree, on appeal against the defendants, 
vho were their tenants, ordering them to pay R34 
as the rent of certain land for the year 1882-83 ; 


EXECUTION OF DECRBE-contd. 

B. DECREE TO BE EXECUTED AFTER 
APPEAL OR REVIEW— COTicW. 

to the District Court, which reversed that decision, 
and ordered that possession should be given to the 
defendants on the ground that the time for pay- 
ment of the amount due under the decree should be 
reckoned from the date of the confirmation of the 


entitled to be put back into possession. The plaint- 

-I .j - , I i'- . . 

I • I • , I ■ ■ _ ' • I 

appealed to tlie High Court could not prevent the 
decree of the District Court from being executed 
or enlarge the time for payment of the rent as de- 
creed by that Court. No stay of execution was 
asked for, and all that the Subordinate Judge had 
to see in February 1890 was whether payment 






course, and 

claim m th i 

may have • ■ 

never atten 

rent. Asiisabi v Siou . I- 1*. ±t.A< bom. o4* 

18. Execution of High Court's 

order for costa — Procedure applicable to High 
Court's order »» revisional jurisdteUon — Cinl P^- 
eedure Code, 1882, s. 647. The same procedure that 
applies to High Court decrees in appeUafo 


Court'sdecree. The defendants tbueupon appealed 


pissed the decree against wuicu luy ii-.-— 
application was preferred ; and that Court 
proce^ to execute the decree or order 
revision, according to the rules prescribed * 
ezeentton of its own decrees. Gold 

I. L. R. 10 Do®' 

6 DECREES UNDER RENT LAW. 

1. Mode of execution— 5ale of 

property other than that on tohieh 
A Elector was held to have acted without juris 
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EXECUTION OP DECREE— <onfi. 

6. DECREES UNT)ER RENT L.VW-^5fi{<I 

diction in ordering tho Bale of an estate In execution 
of a decree before proceeding against ' the fenuro 
upon u-hich the arrear accrued. Joses Lal v. Not- 
5 ISQ Narais Sikou . . 4 W. R., Act X, 6 

2. Powers of Collector— i^tereei 

under .dcf X o/ 1859, A Collector had power, 
under Act X of 1859, to Bell, m execution of a 
decree for the payment of money under thoAet, 
not being money due as arrears of rent of a Baleablo 


EXECUTION OP DECREE-confd. 

0. DECREES UNDER RENl' LAW— conid. 

of rent against a raiyat who has a transferable 
jote is not entitled to eject the raiyat, but his 
only remedy is to sell the holding under s. 50 of 
the Act. Nund Lnll Qhott v. Seedee Nazir Alhj 
Khtn, 8, D. A. 1860, 3S2, followed. Kbisb* 
TESDm Bor v. Aesa Bevta 

I. D. R, 8 Calc. 676 : 10 O. L. R. 399 
6. — — — Suit for arrears 

of rent — Ejectment — Transferable tenure — Beng. 
Act Vllf of 1869, ss. ‘22, 59. In a suit for arrears 
of rent and for ejectment by a landlord agamst a 


CaAXDRA* Kast * Bhattacharjee v. Jadotati 
CnATTsaJES 

1 B. L.R. A. O. 177 : 10 W. R. 224 


3. 

tor. 


Poiecr of CtJleC' 

A obtained a decree against B for arrears 


TEB. J. — Quart : whether, haring regard to the pro* 
risioDs of s 22, Act VIII of 1869, which is not 
controlled or modided by any subsequent section of 


by tVe attMhtnent of any immoreable property. 


7. Sale 'of tuder.tenitre->3(ife of 

other immoveable froperty of judgment’d^lor— 
Btng. Act Till of 1859, ». Si and s*. S9-6L 
A judgmeot.creditor, who has obtained a decree 
for arrears of rent due is respect of an under* 
tenure transferable by its own title*deeda or by the 


DEARUTOOU.AII V. SinnEE Naub Au Khaw 

10 W. R. 341 

4, • Cdlleelor, pover 

of— Act X of 1859. A obtamed a decree against B 
for anears of rent, C was an under-tenant of B 
under an i]ara lease In executing A’e decree 


3fAiiX9 CnAjnuiA ChuTTAPAnayA e. GuitxTmAssv 
Rot . . 6 B. Ii. R. 115 : 13 W. B. 401 


B. 

Beni Act, 


— Transferable tenure— B«njral 
1S69, s, 59— Landlord and tenant— Suxt 


5 $i. followeil Knisxo Rasi Rot v. Jasokee Nath 
Rot . I. L. B. 7 Calc. 748 : 0 C. L. R. 324 

8. Bale for arrears 

of rent — Under-tenure— Bengal Act Vlll of 
1896, »♦. Si, S9-61, and 6J-— 5ate of property other 
fAan MMder-tenure IVbere a decree bad been ob- 
tained for arrears of rent of an under-tenure and in 
execution thereof application was made for the 
attachment and sale of a certain property of the 
judgmeut-debtor, other than the tenure for which 
the arrears were due, objection was taken that the 
kabniiat stipulated that the tenure itself should 
be first sold in execution of the decree. Held, 
that, the kabuliat not being referred to nr in- 
corported with the terms of the decree, it was 



DIGEST dr CASES. 


( 405S ) 


. '{ ■ 4057 ) 


ESECUTIOIT OF DECEEE— con/rf. 

0. DECREES UNDER RENT LAW—fonli. 
immoyeaWe property should be made ArailaUe 


EXEOUTIOIT OF DECREE_<on/rf. 

6. DECREES UNDER RENT LAW-^onld. 

12. Subeeguent execution 

against same property in hands of pur- 
chaser~2?fn<7. Ad VIII of 1869, a. 61. A, a 


I. h. B. 14 Calc 14 

0, - Decree for arrears 

of rent — U7idrr-/enwrf — Safe of property other 
than ffnier-tenvre — Arrest of ]tidgment-Mtor — 
Charge” — Bengal Tenancy Atl iVlJl of 
1885), s. 65— Transfer of Property Act {IV of 
18S2], ss, 6S, 100. A landlord u-ho has obtained 
a decree for arrears of rent of an under-tenure is not 
restricted by the provisions of the Bengal Tenancy 
Act (Act Vni of 1885) to eiecofing such decree 
in the first instance by sale ol the under-tenure but 
is at liberty to execute in the ordinary manner 
against the person or other property, nhethet tnove- 
aole or immoveable, of hts ludgmeot-debtor. The 
provisions of e C8 of Transfer of Property Act are 


hlohun Bey v. Bmodai Dahee, 1. L. A li Cole. 14, 
explained. Potick CHCK om DETStBCARv-Foter 
L L. R, 15 Calc. 402 

lO. First charge on the teutur© 

—Ezecuhon of rent-decree oitamed agatnsl a 
palntdar — Property other than the lenvre pro- 
ceeded ojjatiwt — Bengal Tenanev Act {Vllt of 
1S85), e 65. Where a latuUortl obtains a 
decree for rent against his tenant, svhi9b is on 
the face of it a decreo for a sum of money 
without creating a charge upon the tenure, 
he IS at liberty in execution to bring to sale pro- 
perty of his judgment-debtor other than the 
tenure itself. S fi5 of the Bengal Tenancy Act 


leiudiiis jicrsoiiaiiy name lor the rent, so that the 
laodlord has a charge upon the temuo for the 
rent, an<{ he has a remedy against the tenant 


ezccutiim ot his money-decree, and afterwards in 

rt<*Cllt|ftO f\t tM<l Aar.rr\e, » . — f _ . > 


to him, and in execution of such last-mentioned 
decree again attached the tenures. On the inter- 
vention of third parties, the tenures were released 
from attachment A having applied to levy 
execution on other immoveable properties of B : 
Held, that the tenures having been rojeased from 


further, that upon the facts of the case he had 
disecttlled himself to any equitable rebef. Hos- 
RiSB CuirsDER Roy t>. COLLECTOn OP Jessore 

I. Ii. R. 3 Oale. 712 


13. Decree for jneaaurement of 

leud—Bynj, Act of 1869, a. 37, A decreo 
under s 37 of Bengal Act VIll of 180D, declar* 


to assist hm. JIazari Kban v. Raudhone Chiki 
7 C. Ij, R. S43 

14. Charge created by pay- 

ment of arrears of revenue — Personal charge— 
Ooiernment reunue — Payment by lambardar of 
retcaue due hy co-sharer— A'.-TT. P. Bent Ad XII 

ofJSSlyS 93{g). Incxecutionofadcerceobtomca 

by a Umbardar under s. 93 {g) of the North- 
Western Provinces Rent Act, tho decree-holder 
caused to bo attached a certain share upon 'vhieh 
the arrears of Government revonuo which he 
had aatisGcd had accrued. In defence to a suit 


X. J.I, J.4 k^aiv> oi/A 

See. also, So^SE^DRa lIoTtAw Taoore e. Sob- 
Kostoii I. L. R.20OsIc.l03 

11- - ^ Effect of portial execution. 

“ .‘I""' 23 and 7S, Act Xof 

. ••rlhf 'jritmcnt of a ray at from three plots 
against two of the ^ots:— 
•« a« not in force as regards the 
SIAROMCO HasUIM , 7W.R.8 


One, for arrears of Government rovwiueagauist^^ 

sons against whom it was parsed by* Rovenn 
not competent to establish or enforce a cnarg 
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EXECUTION OP DECREE— fon&I. 

0. DECRFXS UNDER RENT LAW— foncM. 

prop<*rty or to do more than pass a personal d^rw, 
and whoso powers in execution were roiifined 
to realization from personal and immoM'ablc pro* 
pertj- of the judgmcnt-debtois. Kvgrndtr Chvndtt 
Ohate V. Anminee Dosset, 11 Moo. 1. A S58, 
referred to Lacuman Sinoii t’. Paijc R\»i 

I. L. B. 8 AIL 384 


7. NOTICE OF EXECUTION. 

L Decree more than a year 

old — Ciiif Procedure Code, 18S9, «• 2l6. A Court 


1 . ■ ■ . . i : •) 

2. Execution of decree against 

illegal representative— Cm/ L'rof^rfurt t«fr, « 
248 — Condition preetdent Tho issuing ot the notice 
required by a. 248 of the Code of CiTil rrotedure 
ia ft condition nrecedent to the execution of a 
decree against the legal reprcsei.tatiTc of a deceased 
judgment-debtor. Gopal CnonER Ci'»TTrrjrr 
v. Gqkamo.m Dasi . I. L. B. 20 Calc. 370 

3. - Omission to give notice of 

execution — Cnil Procedure tou. 1877,1, 24$,— 
Death of judgmenl'dellor after decree— hxnulion 
against legal repreientalite. When a judgmoit- 
debtor has died after decree, but before application 
has been made to execute the decree, the Court be- 
fore directing the attachment and sale of any pro- 
perty to proceed, must issue a notice to tho fiarty 
against whom tho execution is appbcel for to ebow 
causewhy tho decree sliouldnot lie executed against 
him, and its omissioa to do so will niTabdate (lie 
entire subsequent proceedings. A judgment bas mg 
been obtain^ bv A against B, and B haring died 
bcforeappluation was made fori xcLution, A applied 
for execution of his decree upo'i a tabular statement 
in which tbo judgment-debtor was stated to be 
widow of B, and C was also described as the prmo 
against whom execution was sought U|>o, (Ins 
appbcation the property mentioned m the tabular 
statement was directed to be attached and sold, and 
it was accordingly sold in rxeeutio • and puiT‘l>s«ed 
by A. No notice under s. 24s of the Ci\il I’roei 
dure Code liad been serreil ujio > C before isi>ue ot 
execution, //rfi/.that tho appbcHtiu i was improjHr, 
that the onkr for attachmei.t ai d sale should not 
hare been made; and that t]io Court which n.ade 
It should base set the ezecutio aside as sco as it 
became aware that no notin li'il issitfsl iotoiih 
to its issue. The fact of there being m the Code of 
Civil I'rocedure no soctioii i sj rvi^'U buii.or g a 
Court to set a«ido ita proceixli -gs ii immafcr.a], 
as every Court has an inhcn- I r ght to see that its 
process ia not abused or does '•o* iiregularfy issue, 
and may set aside all irregular proceeding* as a 
matter of course, provided thst the interests of 
third parties arc not affected. Under a. 


EXECUTION OP DECBEB— eonW. , 

7. NOTICE OF EXECDTIO-V— confJ. 

24S, the fact that application to execute tho decree 
had been mado in the lifetime of B would mako no 

diffen-tiee. an nrftftr hee-. — ft-.i ii- , 


the Court has already ordered execution to issue 
against him on a previous application. In the 
matter of the Tethion of RtsiEsintEE Dassee v. 
DoOROADISS CnATTERJI 

I. D. B, e Calc. 103 : 7 C. L. E. 85 

laiAtlCHKISSA BlBI t'. Liaeat HuSSAIM 

I. D. B. 3 All. 424 

4. <7in7 Procedure 

Code {Act XIV of 1882), s. 24S, — Avction-pur- 
ehastr Where in execution of a decree, for tho exe- 
cution of which a notice to the j'udgnient-dcbtor wa s 
necessary under s. 248 of the Civil Procedure 
Code, certain moveable property was attached 
and sold without any such notice having been 
given : Held that the proceedings in execution 
were void and of no effect, and it nadeno difference 
that the auction-purchaser wa« a third party, ard 
not the decree-holder. Jmamunnisia Bm v. Liakat 
Hussain, I L B. S All 424, followed Bamessurx 
Dassee v Doorgadass Chattergee, I, L. Jl. 6 Cale, 
103, referred to. Saiideo Pandey r Oiiasibam 
Gyawil . . . I. L. B. 21 Calo. 19 

5. — Application for notice of 

execution — Pouer to proceed in eieevlion on 
apjliealton for notice— Ctitl Procedure Code, 
18S9,s 212. Althougba Judgeshould, whcnrecea- 
saiy, direct notices to bo served on judgment- 
debtors, ho cannot proceed m execution on a mere 



8. Presumption of service of 

notice of execution — Cin/ procedure Code, 
1839, s 216 — Omnia preesumuntur rite esse acta. 
A I oticc under s 216 stands upon a different footing 
from n summons or other notice which a party is 
l>oun(l to serve, and it must be presumed that a 
Court, until tho contrary la proved, hos duly issued 
such notice w here required by law to do so Bisiola 
^ookixtree Dassee f. Kalee Kishen SIojoomdar 
22 W. E. 6 

7. Objection to sufficiency of 

notice of execution — Time for taLmg ohjection. 

n oiip-ction to the suClccncy of the notice of 
execution should be taken at the earliest opportu- 

•tj. Rewvt Koswxb r. Ourao Bakadoor 
SiJ.-on 21 W. E, 148 

8. '* Order passed on previous 

application for execution”— Ginl Procedure 
Code, JS39, s. 2/6— Previous proceedings for execu- 
tion — ^/u/erfocutory suit. A suit brought by a judg- 
ment-creditor against his judgment-debtors and 

6n 


VOL. n. 
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EXECUTION OF DECREE-conJtl. 


7. NOTICE OF EXECUTION— eoneW. 

a third party mav be of such a n ature as to count as 
previous proceedings m execution for tho purpose 
of &avmg time in regard to the operation of the 


9. Service of notice of execu- 

tion — Civil Procedure Code, 1859, » 216 — iimit- 
a<io>i — Act XIV of 1859, s. 20~'PToeeeding to 
enforce decree. The service of a notice under s. 21C 
of Act \Trr of 1859, if made 6 ond fide uifh a view 
take further proceedings, is sufBeient to keep a 
decree alive. Duiuaj JIabtab Cha>d Bahadoor 
V. Laxei Bides . . 6 B, U. R. Ap. 146 

Also under the Limitation Act, 1871. See KoowJ 
Beiiaree Lu. V. GraDHARi Lal . 22 W. B. 484 

10. Service of notice of appli. 

cation for execution. Service of notice of appli- 
cation for execution of decree by afSxmgacopy of it 
ort tho wall of the house uhere defendant was resid* 
ing, is sufficient Cbilicasy BbasSararatbnir 
Gabtt V. Phlabt Setty Bagavalu Naidu 

5 Mad. 100 

Set JIakoovdosath BaADOoay v Srib Cop.n*. 

PER BqadoobY . . 19 W. R. 102 

11. ApplteatiOH for 

execution — Gerties of notice on the judjment'debtor 
after the decree was barred — Limitation Held, that 
a mere service of notice on the judgmeot'debtor 
after the decree was barred was not a proceeding 
in execution, merely because tho judgment.debtor 
did not come m and oppose it. Mungul Ptrahad 
Diehit V. Ori)a Kant liahxri,! L R. 8 Calc 51, 
and Korendra Hath Pahari v. Bhopendra Karam 
Roy,I.L R 23 Calc 57/, distinguished. Bisaeakur 
Slallick V. Maharajah Mahatdb Chundra Bahadoor, 
10 ir. R (F. B.) S, rcferreil to. Umeo Aei v. 
Abpcl Kaeiii Cbaprashi (1908) 

I. h. B. 35 Calc. 1060 


8. TRANSFER OF DECREE ron EXECUTION, 
AND POWER OF COURT AS TO EXECU- 
TION OUT OF ITS JURISDICTION. 


1. Meaning of the words ” a 

copy of any order for the execution of the 
decree”— Cud Procfdurs Code, 18S2, e 22i. 
el (c) The words “ a copy of any orIct for the 
execution of a decree” ms. 224, cl. (e), of the Code 
of Civil Procedure (Act XIV of 1882), mean a copy 
of any subawting order IfATHiDElAl NahaXSa r. 

1atei.Bl(UirPr.voji . I. L E. 13 Bom. 371 


2. British Courts in India 

power to send their decrees for execu 
tion ^ Courts not in British India— Fror 

ire ihc oiirt* of British India have no autboriti 
to send their di-crcc-s for execution to Courts not » 


8. TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
CunON OUT OF ITS JURISDICTION 

* — csnfiL f 

British India. Kasttochand Ggjar t- Pabssa 
Uaiiar . . . I. li. R. 12 Bom. 2S0 

8. Transfer of decree for exe- 

cution, effect of. A decree transmitted to a 
Court for execution is to be regarded as a decree 
of that Court for purposes of execution Moba- 
RUCK Ali V Soomee Kuxja Ckaree 

3 N. W. 108 

4. PoiLcr of Court 

to ichieh decree is transferred — Xotice under a. 216, 
Ctttl Procedure Code. The Court to which a 
ilecree is sent for execution by another Court has 
the power to take the same steps, including the issue 
of a notice under s 216 of the Code of Civil Proce- 
dure, which It could take in execution of its own 
decree. CHnAOAX Lall Narbhcbam v Jaiisa- 
DAS MaxcoaraM .... 11 Bom 19 

5. Separate applications to 

execute same decree Separate application* 


to whatever extent may be necessary StuRODA 
MOVEE BOBIIO.VEC V. WOOJIA JIOYEB BCTRA^Nra 

0. Transmission of record. 

Where a Subordinate Judge’s Court m’one dis- 
trict executes thedeereeof a Subordinate Judge s 
Court of another district, it is bound by s 292. Act 
VIII of 1859, to comply with a requisition from the 
latter Court to transmit to it the record of the case 
LsDOR C^c^D£B Doocar t'. Qo?\l Cua^ 


7^ _ Procedure— Order transfer’ 

riao decree for exccution—Code of Civil Procedure. 
1852. 81 22/ and ZlS—lVkeiher an order for- 
warding a decree by a District Judge to a Subor- 
dinate Judae for execution requires his signature 


: I i ' 

8. Jurisdiction— Oiftf 

rnJf rs<t2 ss 2'*3 and 226— Execution of decree 

%^^Vanother district-^umdiction of Mu^>l- 

6n the application of th® was 

-for money passed by » j ® Jluasif m 

»»,>♦ tnr pxociition to the Court^i a , 
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DIGEST OF CASES. 
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EXECUTION or DECREB-fon^(f 

8 TRANSFER OF DECREE FOR EXECUTION, 

• AND POWER OF COURT AS TO EXF* 
CUTION OUT OF ITS JURISDICTION 
— confj. 

^vas sent for execution, had no jurisdiction lo exe- 
cute it without an express order of the District 
Judge under s. 220. Debi Dial S\ntJ r MoiuhaJ 
SixoH . . . I.L.E.22Calc,7e4 

9. Striking off case for default 

— Procedurf. RTien a case is transferred by the 
Court which passed the original decree to another 
Court in ortlcr that the decree may he exeeutcil, 
and the proecetlingson theapphcation for execution 
hare been struck off the file for default, the proper 
Court to apply to for a fresh I'sue of crccction is 
the Court svhieh passed the original decree, an<l 
not the Court to which the case was transfcrrctl 
to be executed Bnoop SiKcn »•. Suxker Dijtt 
Jiu e W. R. Mis. 47 

10. Application by aealgneo of 

decree — Potetrof the Court in ejttalinff Iran*- 
mtted decree. Where a decree was sent to a Court 
for execution, and was subsequently transferre<) 
by assignment, and the transferree applied (or tlio 
execution of the decree to the Court to wh.ch the 
decree was sent for execution ;—//</</, that such 
application should bo made not to such Court, 
but to the Court which passM the decree. Ksniit 
B0SSB V Ilahi Bcssu . I. It R. 2 All. S^3 

IL - Substitution of name of 
transferree— Cuff Procedure Code, 18$2, a 2J2 
and 67S — Juritdielion of a Court tehtre a decree 
hae ieen traneferred for ejr«ti/tcm to tubstilule 
the name of the transferee of the decree— Whether 
oa order pitied v-ithout juriediefion can be cured 
by the protitions of a 67S of the Ctttl Procedure 
Code. An application by the transferree of a decree 
for execution after substitution of his name can be 
entertained only by the Court which pas^ the 
decree, and the Court to which the decree has been 
transferred has no juxis<liction to entertain it 
Sheo A’araynn Sinyh v. Uarbans tail, S B L P. 
40 : 14 ir. Jl. 65 , lamatl » Kat’am, 9 Bom U C 
46; and A'odir Balhth r llahi Balhth, I. L R 
2 All 2S3, referred to In a ca«e where a decree 
lias been transferred to another Court for execution, 
and that Court orders the execution to proceed 
after substitution of the name of the transferee of 
the decree, the said order is one passed without 
jurisdiction, and can bo set aside on appeal, not- 
withstanding the provKions of s 578 of the Civil 
Procedure Code. Sham Lai Pal v. Modhu Sudan 
Sircar, I. L. R. 22 Calc. S5S, distinguishei! Asiar 
C^P^DKA Baseiuee t'. Gcbc Proscxxo Mckerjes 
I. L. R. 27 Cftic. 489 

13. — Assistant Judge, power of— 

r ' ' " •' 


EXECUTION OF DECREE- eon/d. 


8 TRANi=?PER OF DECREE FOR EXECUTION, 
AND POWER or COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 


Court of the District Judge, the principal Civil Court 
of original jurisdiction, and a decree sent for exe- 
cution in such part of the district is properly cxc* 
cuted by or under the directions of such Assistant 
Judge. Gobind IIabi WalekaR f Shidraxi bix 
S niDuoRTi ... 7 Bom. A. C. 37 


13. - 


. Striking off case — Power of 


Court as to alrilmg of] eaac — Act VIII of 1859, 
a. 2S4. Where a decree of one Court has been 
transmittctl to another for execution under s. 284 
of Act VI 1 1 of 1850, the latter Court has jurisdiction 
toentertain an application to cancel its own order 
for striking off the case, whatever “ striking off ’’ 
amounts to Baorawv Wise 

. 1 B. L. R. F. B. 91 : 10 W. R. F. B. 46 


14. Power of Court 

executing decree to atrile oQ the applieation for 
execution — Cnil Procedure Code (Act XIV of 


Court to execute tbo decree, nor render it necessary 
for the Court to send any certificate to the Court 
which fonvanled the decree for execution Bagram 
V ll’ise, 1 D. L. B F B. 91, followed. Abpa 

Begaiio MczsrFARlIusExKHAJi 

1. D. R. 20 All. 129 

16 . Alteration of decree— Poi«r 

of Court to alter decree Where a decree is trans- 
mitted by one Court to another for the purpose of 
eiccutioo. the latter Court has no jurisdiction to 
alter the decree or the amount mentioneil m tho 
order for execution Ally Ilossrix v. JoPopL- 
EisnoRE . . Marsb. 244 : 2 Hay 113 


NCTFER Cuuvdzr Paul V. Nadoorooxissa 
Beebeb . . . • • 9W. R.387 

TcjASisot. PosnAsSiNcn . lOW. R. 95 
I B, L. R. A. C. 62 

10. Notice of execution— Cm! 

Procedure Code, 1859, a. 255. Where a decree had 
been obtained m a ZiUah Court and sent to Calcutta 


AssiiLaut Juugc luusi ovcousiucreu, equally with the 
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S.DIGE&T OF CASES. 
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EXECUTION OF DECBEE— con;</. 


EXECUTION OF DECREE— coniJ. 


8. TB ANSFER OF DECREE FOR ESECUTION, 
AND POWER OF COURT AS TO i;XE- 
CUTION OUT OF ITS JURISDICTION 
—contd. 


8. TRANSFER OF DECREE FOR EXECUTION,. 
AND POWER OF COURT AS TO EXE. 
CUTION CUT OF ITS JURISDICTION 
— ecntd. 


KnoDA Bcksh V. Htjkeee Ram . 2 N. ‘W. 899 


17. Practice — Cut7 Prottdvre 

Code, 1859, s. 287. When a copy of a decree 
or Older for execution is transmitted by the Judge of 
one distnct A to the Judge of another B for the 
purpose specified in Act VIII of 18)9, s 287, the 
Judge of B has no authority to transfer it to a thud 
district. If complete execution cannot he had m 
district B, it la the husiness of the decree-holder 
to have his decree re-transmitted to the Court « hose 
duty it IS to execute it and there to obtain a fresh 
Certificate for transmission to any other district 
wheie execution may be practicable. Dhonpot 
SlNGC V. WOOMA SuKKDP.EE GOOPTA 

21 W. H..387 

18. Pouer of Court 

to U'AicA decree has been iransfemA-^Citil Pro- 
cedure Code, 1859, ss. 2S5, 286, eerti/icoU vttder. 
The jurisdiction of a Court to which a decree has 
been transferred for execution is strictly hiuited to 
carrying out such execution. Such Court has no 
power to issue a certificate under ss. 2S5, 280 of 
Act VIII of 1859, traasferruig the decree already 
transferred to it to another Court for execution. 
The Court to which a decree has been properly 
transferred for execution having struck the case off 
the hie, a subsequent application for a further 
transfer of the case to another Court for execution 
should bo made to the Court w hich ong^inally passed 
tbo decree sought to be executed. SaiB Na&aih 
SitAiiA v. BtPis Beeary Biswas 

I. DR. 3 Calc. 612 
10. 1).E.539 


19. Ml Order passed in 

Court to eihxch procetdinqs are tT-ana/erreJ— Cinf 
Procedure Ccde, 1877, g. 239. Unders. 239 of Act 
X of 1877, a Court to which a decree has been 
transferred may refer the objector to the Court 
which passed the decree Jassoda Koerv. T.awd 
hlOBTOAOE BaKK OF IKdIA 

I. L. E. 9 Calc, 916 : 11 C. Ii. E. 348 


20. Propriety of the order— 

Junstficfion of Court execuUng such decree — Code 
of Civtl Procedure {Act X of 1877), s. 239. tVhere 
a Court in one distnct transfers a decree for exe- 
cution to a Court situate m another district, it is 
Liyoiid the jurisdiction of the Court executing the 
decree to question the correctness or propriety of 
the order under which tile decree was sent to such 
Court for execution. BEtBriicNDEn Makikta p 
iJ”'**'* • . I. L. E. 6 Calc 730 

Ram Ckukdee v. SloifENnno Natb Bose 

21 W. E. 141 

DnuKEsii Koeree v. Oolfut IIossfik 

21 W. E. 219 


223 and 229 /Vi 


Procedure 
of Court 


executing a decree sent for execution to question 
propriety of order transferring it Where a decree 
is passed by one Court and sent to another Court for 
execution, the Court executing the decree cannot 
question the propriety of the order transferrmg the 
decree to such Court for execution. IIdlla Abdul 
Hussein v. Sashinaboo , I. L. E. 21 Bom. 458 

22. — Duty of a Court 

to tehtch .a decree is transferred for execution. A 
Court to w'hich a decree has been tent for execution 
cannot refuse execution on the ground that ques- 
tions are raised between the parties that cannot pro- 
perly be dealt with m execution. Rajerav 
C nAHDRARAO V Nanaeav Krishna Jaragiedah 

I. L. E. 11 Bom. 628 

23. Procedure — CnifJ Procedure 

Code, 1877, s. 293. Where, in the* opinion of 
the Court, euflicient cause has been shown against 
the execution of a decree transferred for execu- 
tion, the Court executing the decree should follow 
the procedure prescribed by s. 239 of the Code of 
Civil Procedure, Beebchukder Manikya v. 
llTMAKA Bikes . . I. In E. 6 Calc. 738 

24. - Jurisdiction of 
Court tTansferriny decree — Question of jurwifiehon* 
Where a decree ps'-sed by a Court governed 


2S, Procedure m 

execution of decree of High Court on appeal from 


KANT Singh Roy . 

17 W. E. 292 : 14 Hoo. I. A. 465 

lo m High Court. Kishen Kin*, uu Guos 

Burodasakt Roy . • 8 W. E, 47 

Je. Limitation — Law goierning 

transUrrtd ease. Execut on s a proceeding to 
enforce a decree of a Court, a id comes U'ldce 

head of purely adjoctivo law. Such being the cas, 
theUw of limtatio. preMiiln gat the timeof tbo 


Pasutati LuTcn'iiA 


». Pasupati Muthaaibiiatlo 

27, - 


254— Question of limiMion 


Act Vin of 
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DIGEST OP CASES. 


EXECUTION or DECREE— confif. 

8. TRA^•SFER OF DECREE FOR EXECUTION, 
AND IWVEB OF COURT AS TO EXE- 

cxrrioN OUT of its jurisdiction 

~-conld. 

decree has been transmitted by the Court which 
passed it to another Court for execution, the iatter 
Court has iurlsdiction to try whether or not cxccu. 
tion of the decree is barred by the law of limitation. 
PtT Peacock, C.J. — ^^\^len there are difierent laws 
of bmitation in force in the two Courts, the law ap* 
plicabis to the proceedings m execution of the decree 
ahould be the law of the Court to which the decree is 
transmitted for execution. Leare e. Daniel 

B L. B. Sup. VoL 070 : 10 W. H. P, B. 10 

Buzun Bibee v. Jackson . 6 "W. R. Mle. 14 

' CnoTi Lal V. JIanick CuASD . 717. TP. 116 

BYKCNTSATII McLLICK t’. JoVGOrAL CHATTEIUEE 
7 W. R. 10 

28. — — Po\ctr of Court 

— Queation of limitation. The Court to which a 
decree has been transferred can take cognizance of 
a question of limitation, but the question must be 
one arising from facta which are legitimately before 
the Court in the course of execution, and not a 
matter of limitation arising antecedent to transfer. 
Jn the matUr of fAe petition of Scjt it Das 

13 B. L B. Ap. 87 

SoouuT Das v. Booobitn Ball , 21 W. B. 293 

29. Pouir of Court 
—Queition of Umilolion — Cit'd Procedun Code, 
JSJff, ». The transfer of a decree from one 
Court to another under a 284 and the following sec* 
tiona of the Civil Procedure Code, does not gne the 
latter Court a jurisdiction to entertain and determine 
any question with regard to limitation or otherwise 
wbicn arose between the parties antecedent to tbe 
date of transfer Lctfullau v. KiRat Grand 

<13 B. D. B Ap 30 
21JW. R. 830 

30. — Poieer of Court 

to decide u-AclAer execution is barred by limitoOon 
—Question of UmtCaUan — Citil Procedure Code 
(Act XIV of 18S2), s 223 et se/^ Where a Court 
makes an oidcr for execution of a decree and trans- 
mita the decree for execution to another Court, the I 
latter Court has no power to determine whether I 
execution is barred by limitation. The order for [ 
execution made by the transmitting Court IS bind* ' 
ing on the parties until rcverseci on appeal. It is 
othennse, however, where the transmittmg Court 
has made no order for execution, but has menly I 
transmitted the decree and the certificate of non* 1 
satisfaction. IIcseis Armed Kara r. Sajo 
Miiuuad SstiiD • . I. Xi. B. 16 Bom. 28 , 

8L Ayreement for I 

sattsfaclion of judgment-dell by instalments — Cinf 
J’rocedure Code, st- 210, 230, 2S7A—Limilalioii ■ 
Act (Xr of 1S77), ^ch n. Art. J79. A iimpla I 
money-decree uas passed m 1871, and «as trans* I 
ferreu to another Court for execution, and in June I 
1SS2 an application was made for execution ; and * 


EXECUTION or DECREB-eonW. 

8 TRANSFER OF DECREE FOR EXECUTION 
AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
— oontd. 

Bhortly afterwards the Court to which the decree 


of June 1685 was not, and could not be, an order 


Fdoe, C J.— The Court to which a decree has been 
transferred for execution has no power to sanction 
an agreement under s. 257A of the Code for satis- 
faction of the decree by instalments, but such sanc- 


in s suit which must bo executed is the decree as 
originally passed or as altered by a proper order for 
that purple, as, eg . by an order under s. 210. 
GaNDDaRAB SlNOR V SQEODABSnAN SlNGQ 

I. L. B. 13 All. 671 

33. Release of judgment-debtor 

— Poirtr of Court vhteh passed decree, A Judge has 
no junsdictiOQ to entertain a petition from, and 
order the release of, a judgment-debtor imprisoned 
in ejecution of a deeree.u hile the execution.procecd- 
ings are before the Subordinate Judge. lloDROo- 
STDCN Gross c. Romanatr Grose 12 W, B, 85 

33. — BeaeoRs for transfer 

Every Court is bound to execute its own decree, if 
It can, by process (when necessary) issued agamst 
the property or person of the j'udgment-debtor ; 
it IS only when the decree cannot be executed 
sntbm the jurisdiction of the Court whose decree it 
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{ 4009 ) DIGEST OP CASES. 


EXECUTIOir or DECEEE— ronW. 


EXECUTIONiOF^DECREE-^on«. ' 


8. TEAKSFER OF DECREE FOB EXECUTION, 
AND POTTER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 

—-contd. I 

is that it may he sent to another Conrt foe exe- 
cution. There is no intermediate procedure 
between these tno execution’’. JIaEarajah op 
Bcedwan r. Sees Narain JIitter 19 W B. 346 

34, Procedure 

Code, 1S59. s. 3S4. Act VHI of 1859, a. 284, does 
not restrict the granting of a certificate transferring 
a decree for execution to another Court to cases 
where such decree cannot be executed within the 
jurisdiction of the Court w hose duty it is to execute 
the same. A certificate may be granted upon its ap- 
pearing to the Jatter Court that the decree could not 
hare been completely executed by tbo sale of tbe 
property in its own district , but that it could be so 
executed b}’ the sale of the property in the other 
district Kai.ee Pass Gbose v Rail Moiiuh 
Ghose 19 W, 11.307 

35, Transfer ol satl 

from svhordinaU CmtU-^Cntl Procedure Code, 
JSSO, e 6 S. 0 of Act Till of 1859, authorizing 
'* a District Court to withdraw any suit instituted 
in any Court subordinate to such District Court and 
to try such suit itself, or to refer it for trial,” etc., 
does not justify an order by the District Court for 
the calling up of execution cases from the files of tbe 
subordinate Court and for the appointment of a 
manager. Lechmiepct Dokcs v Jpo^m^DER 
SckwabyLau. , Harsh. 195 ; 1 Hay 459 

36, Recall of order of transfer. 

TVhero a Judge had made an cx parte order for 
transicr o! a case in execution, it was bold be had 
power to recall It Snso PBOStrh>o Siko i. Boi.- 
niUEEE lain ... 13 "W. B 332 


37. , District Judge, power of— 

Act XYI of ISGSi 9. 19~Cnfl Procedure Code, 
1S59. a. 3G2-~Bcngal Cna Courts Jet, VJ of 1S7I. 
as 26 and 21. A District Judge is cot competent 
to transfer a case of execution of a decree which has 
been passed byhisown Court to the fifeoftteSub- 
ordioatc Judge for disposal Such a case is not 
one of the “ citiI proccMings ” referred to in s 19, 
Act XVI of 18GS, read with s 3G2, Owd IVocecliire 
Cotie, and interpreted by ss. 20 and 27, Act VI of 
1871 CnowoEY Hasiedoollab 1' Moteeoonissa 
Didee 16 W. R. 674 

38. Att xri oft 

fiSCS,* JO A Zillab Judge has no power to transfer 
pn>ceedinKS in execution of a decree toa subordinate 
(ouri, unices duly authorized under s 19 of Act 
a\ 1 of tijfis SIahomed KrjiBooDEES r. Uxoo- 

. 1 N. W. 113 ! Ed. 1873,199 


undtr .Irt l\ „/ X\ I of JSbf, a 19. 

ilie Juclp hii,i uncltr ActXVIof I80S.S. 19, 

^"^"■dinatc Jud;e a case under , 
Act IX oJ l&tA, on application under the fatter Act | 


8. TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
— contd. 

not being a suit Sosasionee Dossee v. Joy 
Doorga Dossee ... 17 "W. E. 561 

40. Decree forrent by Collector 

— Execution of deerees for rent — Act X of JSS9, 
sa. 25, 77, and 160 — Civil Procedure Code {Act 
nil of 1859) a* 2S4. 294 { [Act X of 1877), as. 
223, 228. Decrees for rent made by the Collector 
nnder s 23 of Act X of 1859 can bo executed by 
a CiTil Court to which they may bo transferred 
under the sections of the Code of Ciril IVoccdure 
relating to “tbe execution of a decree out of the 
jurisdiction of the Court by which it was passed ” 
NruiOKi SixOH Deo i-. Taeasath SIokerjee 

1. 1* R. 9 Calc. 295 : 13 C. L. B. 381 
D. B. 9 I, A. 174 

4L Transfer to Collector — PoKtr 

of CofUctor — Withdraual by transferring Court of 
transferred decree — Ciiil Procedure Code, 1877, 
aa 320, 321. A Collector, to whom a decree 
for sale of mortgaged property has been trans- 
ferred lor execution under s. 320 of the CiyiI 
fto^urc Code, is limited to one of the three 


— Transfer to Col- 

eetor^lrregulanhea vi excculion-aale^Power of 

» Cird Court to interfere, a 


Iabgova-v r. HiRA IIaeibk « Sool 801 

45_ Cud procedure 

'ode', t. 320--Transfer to Coltcc/or^u^l^'^ 
-Pule, (,y Local Goxcmmenl A 
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EXECUTION OP DECBEE— conW. 

a TRANSFER OF DECREE FOR EXECUTION, 
AND TOWER OP COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
— conld. 

passed by a Subonlmatc Judge upoa a bond, in 
which certain imnio\ cable property was mortgaged, 
was, m accordanc o w ith the rules made by the Local 
GoNxmmeni under s. 320 of the Ctvd Proccduro 


E2CECUTION OP DECREE— confJ. 

8 TRANSFER OF DECREE FOR EXECU- 
TION. AND TOIVER OF COURT AS TO 
EXECUTION OUT OF ITS JURISDICTION 
—conld. 

as he could, and was so far/iinffur officio. Ilis duty 
was to make a return to the Court of what ho had 
done After confirmation of the sale, he could not 
act it aside Per West, J . — The Collector, like the 
Nazir in India, is a ministerial officer when be 
executes a decree. He, like the Nazir, must carry 


Judge to give him posacssicn of a larger amount ol 
property than that specified in the certificate, and, 
upon the refusal of the Court to do so, applied to the 
Collector to amend the certificate. The amendment 
having been made as desired, the purchaser again 
apph^ to the Subordinate Judeo for possession of 
the amount claimed by him, ai>d the Subonlinato 
Judge acain rejecteil the application, holding that 
only the lesser amount had been sold m execution of 
the decree. Ildd, that, inth reference to the second 
parazraph of Rule 10 of the Rules framwl by 
the Local Government under s. 320 of the Civil 
Procedure Code, regaixlmg the transmission, execu- 
tion, and retransmiwein of decrees, and published id 
the AVlA-lI’eslern PreiincM a«d Oudh Gaifite of 
the 4th September 1S80, the mlttct of deh'ery to 
the purchaser was within the junsdiction of the 
Subordinate Judge, notwithstanding the tcrins of 
B. 320. and notwithstanding the ruling of the Full 
Bench m Medho Pra^ni v HartM Kvar, 1. L B S 
All 314. SondarDib i JIansa Ram 

r, L. R. 7 AH. 407 


44, Cttd Proetdurt 

Code, as 320, 325 — Decree frartt/trred to the Cot- 
lector for execution— Collector' a dutiea and jiouera 
»n execution — Ciiif Caurt’a jyrinfKhen to retue 
Cof/ee<or’« proceedingi in execution A decree was 
transferred to the Collector for execution. The 
Mamlatdar, under the orders of the Collector, put up 
for sale certain immoveable property belonging to 
the judgment-debtors The sal© was confirmed by 
the 3fam[atdar with the sanction of tho Collector. 
Some time aftcrwanls the auction -purchaser api>lied 
to the Collector for a certificate of sale, but the 
Collector refused the certificate, and set aside the 


dmate Judge who had transferred the decree to the 
Collector for execution, and then to the Distnet 
Court. But both Courts declined to entertain bis 
application, on the ground of want of lansdictimi. 

,.tj - .v- rr ^ 


tions that arise in execution. His proceedings and 
orders are subject, accordingly, to revision and 
correction on the application of a party aggrieved, 
w benever he misconceives the decree or acts illegally 
in giving cflect to it. He is limited strictly to the 
precise line of activity laid down for himm the Code 
and the orders under it; and in cases of error or 
doubt It is tho Court that must determine whether 
he. as Its ministerial officer, has or has not trans- 
gressed his powen Per BmotvooD, J.—A sale 
made by a Collector under Ch. XIX of the Civil 
Procedure Code is subject to cenfirmatioii by tho 
Civil Court under s 312 As soon as the Collector 
has exercised or performed the powers or duties 
conferred or imposed upon him by as. 321 to 325 of 
the Code, he is funetua officio If he has sold tho 
property or re-sold it under the po^er given by 


cannot be set aside by the Collector. Any applica- 
tion for setting it aside must be made to tho Civil 
Churl unders 31],anddeaItwithbyitundcr8.3I2 ; 
and if no application is made to the Court, tho sale 
roust beconfiimed by it under that section. Lallo 
Trikasi t Bhavxa Mithia I. D. R. D Rom. 478 
See, however. KEsniSDEO v. RaPIXa Prasad 

I.L.E.UA. 04 
Maddo Prasad f Hassa Kuar 

I. D. R. 6 All. 814 
and Natiic 31ai. c. Laciimi Narair 

I. D. R.0A1I.43 
46. Decree by Court of Sche- 

duled District — FzeeiiUon of decree paaied iy 
Court of Scheduled Dittriel tn Court of a Beyulatian 
Dutnet — Cinf Procedure Code (Act VIII of 1859\ 
t 254— Cinf Proceffure Code (Act XIV of 1882), 
aa. 223. 220 — S'hedultd Diatnct* Act (XIV of 
1S74), a. S. On the 15th 3Iay 1876, a judgment- 
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( 4073 ) DIGEST OF CASES. 


EXECUTION OF DECEEE-conW. 

8. TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 

— contd. 

After3undr7tiiisucce??ful attempts to cseeute the 


and bys. 284 of that Act the judgment-creditor had 
a right to have his decree sent to any Civil Court for 
execution, he naa entitled now to have it executed, 
as neither Act X of 1877 or XIV of 1882 by express 
words or imphration deprived him of that right. 
Held, further, that the intention o! the Legislature 
was, with regard to decrees obtained m scheduled 
districts after tho Code of 1877 came into force, that 
such decrees should not be executed by Courts in 
British India unless and until, under the provision# 
of 8. 6 of the Scheduled Districts Act (XIV of 1874), 
tho Government had issued the notidcation thercui 
referred to applying to the scheduled districts such 
portion of the Code of Civil Proceduro an they 
thought proper to apply. Quart Whether a de- 
cree passed by a Court in a scheduled district and 
sent for execution to a Court m a regulation district 
after Act X of 1877 came into force can be executed 


• • ; : < : 

46. Jurisdiction of Court exe- 

cuting a decree— JuMsJiriioff as betuxen 
Diatrirt Judge and Subordinate Judge of a Court 
tnaling a decree to execute if njticilkslandtni/ 
certain spcciaf moffers. The sale of mortgaged 
property was decreed by a Subordinate Judge 
Before the sale another suit, instituted in the same 
Court for the purpose of haring other projicrty 


txixutiuii ui iiie ueviees, ju uuiii suils, in inexnainci 
Court, It was objected that execution could not pro- 
ci-etl therein, on the ground that the dome for sale 
wa^ that of tho Subonlinate Court //'/J, that the 
dccne (which affected the whole property mort- 
gsgtslf was that of tho District Court, « hich accofd- 
I'^risdictioii to execute it To have 
enahUd th. ''uhonlinatc Courtso to do, an onler by 

ifatt^"^^' * * ''Duld haic been nccessaiy 
on this 

record, ' • • , 


EXECUTION OF PECKEE -confj. 

8. TRANSFER OP DECREE FOB EXECUTION. 
AND POWER OP COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
—amid. 


47. — Fewer of transfer — Civil 

Procedure Code, 1859, a 362. A Xillah Judge must 
execute his own decrees, and had no power to 
direct the Prmcipal Sudder Ameen to take up and 
dispose of an application for execution. Rajeeb 
Ram Bass » Mahosieo Hosseix 

e W. R. Mis. 51 

This ruling refers entirely to execution under Act 
VIII of 1859, but not to proceedings before that 
year, when Judges were competent to refer cases of 
execution to the Principal Sudder Ameen. Nil 
Komdl Gbose V. Nobin CamiDEB Bosz 

0 W.E.463 

48 „ Cnnl Procedure 

im, s. 0~Aet XXlll of IS6J, «. JL jl 


48. Power of withdrawal of 

application — Povtr of the Hislnet Court to 
tpilhdraur appltealiont for exeeutior^^JIofuasil 
Courts of Small Causes-^urisdietion— Civil Pro- 
cedure Code (Art X of ISTT), ss, SS and 617, 
Sch. 11. Ss 25 and 647 of the CiviJ Procedure 
Code, Act X of J877, are both applicable to 
Courts of Small Causes in the mofussd. and the 
former section is extended by the latter to execii- 
I tioD-procecdings in such Courts. Under s. 25 of the 
1 Civil Procedure Code, Act X of 1877, the District 
Judge has poner to mthdraw an application for 
execution of a decree from a subordinate Court fsueb 
as » Moiussil Court of Small Causes) and to dispose 
of it himself, or to transfer it to another subordinate 
Court competent to deal with it. Baiaji Rah- 
caopDA# r. Nobanlai. Dalsuxiust 

I. L. R, B Bom. 680 

60. JIunsif, jurisdiction of— 

Ciwf Procedure Code, 1882, s. 223—3Iadra-s Civil 
Court Art {III of l87S)~^nrisdiclion of 
Court — EzecuUan of decree of superior Court. 
Although by the Madras Civil Courts Act, 1871, 
tho ordinary jurisdiction of Munsifs is Jiniitcd in 
suits ar . ' *1 ■ • . • 

ufatch 
R2.600 

juriadic ■ ‘ v. wv,« 

decree in a suit beyond its jurisdiction wnic"®” 
been transferred to it for execution by a Dfstnet 
Court. Nabasayya t». VESKATAKjUsnNAyva 

L Ih B. 7 Mao. 307 
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( .4075 ) DIGEST OP CASES. 


IIXECtrriON or DECREE-<onfi. 

«. TRANSFER OF DECREE FOR EXEGDTION, 
AND POWER OF COURT AS TO EXE- 
CUTION OUT or ITS JURISDICTION 
— eontd. 

61. Code of Citil 

Proeedure (Act XIV cf 1SS2), ts, 223 oni 649 — 
Bengal, N.-TF. P. and Assam Civtl Courts Act {XII 
of J887), s. JS—Jlediilrtbution of local arens. 
Effect of — Jurtsdictton of 2Iunsf/. A obtained 
a decree against B in the Court of the First Klunsif 
of nowrah. After the decree, the local area, within 


Execution or decree— con/j. 

8 TRANSFER OP DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
— eontd. 

tayya y. Venlaia Krtshnayya, I. L. if. 7 Mad. 
397, dissented from. Dpega Cjiahan Mojumdar 
V. UsuTARi Gin-iA . I. li. R. 16 Calc, 465 

65. Ciw7 Procedure 

Code, e. 223— Transfer not through District Court. 
Two decrees were passed against the same defend- 
ant in the Court of a District Munsif and on the 


nhich allowed execution: Ileld, that the 


I. h. R. 25 Calc 316 

62. District Judge, power of— 

f otrer of Dislrtel Judge to transfer ceeeutton.proeeed- 
ingsto another Court— Civil Procedure Code,ss.2S, 
€47. A District Judge has no power to transfer 
execution-proceedings to a subordinate Court In 
ike matter of Balajt Ranchoddas, I L. R S Bom. 
€80, and Gaya Pershad v. Bhup Stngh, I L. R. 
1 All. ISO, dissented from KisnoRt Mohok 
Sett v. Gcl Hobaueo Sbaiu 

I. L. R. 16 Cale. 177 

63. Jurisdiction— Cu'd Pfccerfure 

Cafe {Act XIV of 1SS2), ss. 6 and223 Having 
regard to the provisions of a. 0 of the C^e of Civil 
Procedure, a Civil Court has no jurisdiction to 
execute a decree senj to it for that purpose 
under s 223 of the Code, when the decree has 
been passed in a suit the value of subject-m'alter 
■of which is in excess of the pecuniary limits of ita 
wlinary jurisdiction. Xarasayya v. Venkata 
Krtshnayya, 1. L. if. 7 Mad. 397, dissented from 
Sidkeshuvr Pandit v Ilankar Pundit, i. L. R 12 
Bom. 253 . Balaji Ranchoddas v Jlohanlal 
Dulsuham, I L. R 5 Bom 680 . and Jlungul 
Pershad Dichtt v. Gri;o A’ont Lahin, 1 L. R 
8 Cole. 51, referred to Gokcl Kristo Cbukder 
f. AcKIL CnUSDER CllATTEBJEE In the matter 
of the pftition of IsiiAR Chcsder Das. Ra- 
-snARAJ Bose v. Gomxdi Ravi CIiowduraxi 
JI ooLA Kcmari Bibee v Mool Cuaxd Dh-smavt. 
Beesun Chaxd DooDuraiA r Mool Ciiawd Dka- 

.... I. L. R. 16 Calc. 467 
- Cinf Procedure 
8. 223 of the 


64 


Code, 1882, s. 223—Jurtsdietio. 


Munstf Ket.u r. ViSRisua 


I. L. R. 16 Mad, 346 


68. Civil Procedure 

Code, 1$$2, ss. 25, 223 — Madras Cmt Courts 
Aet, s 12 — Jurisdiction of Munsif's Cour^ 
Earecufioa of decree of superior Court. As in 
suits, so in execution-proceedings, the competent 
forum IS ordinarily that indicated by a. 12 of the 
Civil Courts Act, but in the five cases mentioned 
in a. 223 of the Civil Procedure Code, epecnl 
reasons exist for departing from that rule and 
creatuig a special or extraordinary jurisdiction, the 
object whereof is to eccure to judgment-creditors in 
certain cases a special facility or convenience. The 
condition as to the jurisdiction of the subordinate 
Court to which a suit can be transferred under e. 25 
of the Code of Civil Procedure is not laid down in 
a 22^ of the Code, which relates to transfers of 
applicationa for execution of decrees, and was 
omitted therefrom for the special reasons mentioneil 
IbeteiD Nararayya v YenLatakniknayya. / L. 
R 7 Mad 397, followed Gokul Kristo Chunder 
V Aukka Chunder Chatterjee, 1. L. if. 16 Calc. 
457, and Durga Charan Mojumdar v. Umatara 
Gupta. I L R 16 Calc 465, dissented from. 
SuAXitroA PiLLAi r Ramanathin Cuetti 

I. L. R. 17 Mad. 309 


67. Decree of Small Cause 

Court — Cuif Procedure Code, 1882, s. 223 (rf). 
Under e 223 (rf) of the Ci\il Procc<lure Code, m 
the ciwe of a Subordinate Judge exercising Small 
Cause Court powers, the Court which has passed 
a decree in its Small Cause Court jurisdiction may, 
for any good reason to be recorded m writing, 
transfer ita decree to the other branch of the 
ume Court, as it might to a different Court, for 
execution, without requiring a certificate undrr 
a SO of Act XI of 1855 For this purpose the two 
branchesorsi'Iesof the Subordinate Judge’s Court 
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EXECOTION OF DECREE— ccmW. 

8. TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
CUTION. OUT OF ITS JURISDICTION 
— contd. 

maj be regarded as different Courts. Bhaotah 
Davaui V. Balu . I. L. R. 6 Bom. 280 

58. Decree o/ Small 

Cause Court — Documents to be UansmitUd tti/A 
decree — Ciiil Procedure Code, 1859, m 286, 287. 


Procedure Code have been strictij complied with 
The documents required to be transmitted lor tho 


60. 0/fieer tcilh juria. 

didton both of Jltintifand Small Cause Court — 
A certificate of non-satisfaction under Act XI 
of ISeS, s, so, harmg been obtained from the 
Court of Small Causes at Arrah, the decree was 
transferred to the Munsif’a Court there, when tho 


(nhose jurisdiction was transferred to the Muosif’s 
Court], he bad jurisdiction to decide the ob^tioo 
SoomutDo^.si Bnoosrjf LitL . 24 W. 11.161 

60. Decree of Small 

Cause Court — Cml Procedure Code, 1859, s. 287— 
Act lX o) l&50,i 78 Although the Court of Small 
Causes at Bombay has power to enforce its decree 
against moveable property only, yet if that decree be 
transmitted to a Court to which the Code of Civil 


EXECUTION OF DECREE— co«fJ. 

a TRANSFER OP DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
CDTION OUT OP ITS JURISDICTION 

— contd. 

G2, Jurisdiction of 

Small Cause Court — Act XI of IS65, s. 20. E.vcept 
in the manner allowed by s. 20, Act XI of 1865, the 
Judge ofa Small Cause Court could not send a decree 
of bis own Court for execution by another Court, nor 
could ho issue an order under s. 268, Act X of 1877, 
out of hi3 own jurisdiction. HossEra Au.r v. 
AsBorosn GAJvoootv . . 3 C. Ii. R. S& 

Pabbati Chabam V Panchas’axd 

r. D. B. 6 All. 243 

63. Change of ;u- 

rtsdiclion in districts. Held, that after the orders of 
Government of 1SG7, dividing the whole of the juris* 
diction of the Principal Sudder Ameen of Rajshahye 
into two portions, the Small Cause Court Judge of 
Pubna alone had jurisdiction to perform in the dis* 
trict of Pubna the duties which, but for those orders, 
would have been performed by the Principal Sudder 
Ameen of Roj«habye. SHAWASOOiforitER DERfA v. 
Bixode Lall Paeiussee . 14W. R.306 

64. Pouer of Court 

ecrecutiiig decree— Procedure — Decree of Small 
Cause Court sent for execution to Court of Subor- 
dtnaU Judge— Mofusstl Small Cause Court Act, 
XI of 1865, s. 20, CerUf.caH under— Civil Prore- 
dure Code {Act XIV oj 188% s. S39—Sla!/ of 




appeared and applied to be allowed to pay the 


61. Decree of Small 

Came Court — Act XI of 1S6S, s 20. Under b. 20 
of Act XI of 1865, a Court of Small Causes may 
transfer a decree for cvecution to another Court not 
onl) w hen there has been e sale of «uch moveables of 
th*. debtorav the judgment-creditor has been able to 
di‘e<.\ir and tho procredsof such sale have not been 
suftitii nt t<, sfttid} thedecrce, but also when nosale 
has iat« n [ilatt at all and the decree remains unsatis- 
Coil b\ ri n-,,n Ilf ihtre being no movcablo properly 
ol ih<' jiiclftji, rit d( (itor which can be found within 
the juriMli<ii„n enpabic of being eold In lie 
of tii\spi-A KA^To Biswas 


3 C. Ii. R. 668 
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EXECUTION or DECREE— fonW. 

8. TRANSFER OF DECREE FOR EXECUTION, 
AND TOWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 

(Act XIV of 1SS2). KASTmsnET Javershtt r. 
Rama Kashoji . . 1. Ii. R. 10 Bom. 65 

65. Tran$ltr of 

exccvUori’procttdi'ngi Ig Di»ln'ct frtrm one 

SmaU Cause Court lo tvbordmale Court — Cir»l 
ProcctfKre Code Amendmenl Ad (FI of 1S93), t d — 
Jf(Tffolir« — Cinl Procedure Code, 

1SS2, ss. 25, 223' (d), 295, and 6J7— District 
Judge, pover ofSuhordxnaie Judge, fover of. 


JuJge. The rulms m the case of Bnia)i Ranchod. 
das r. 2Iohujilot Dulsulram, I. L R. 5 Bom CSO, 
that these sections apply to execution-proceedings 
in Small Cause Courts, is not cBected by tbe ex- 
planation to a 4 of Act VI of 1892. Execution pro- 
ceedings under a decree agam«t A m a Small 
Cause Court were transferred by a District Judge 
to a Subordinate Judge’s Court a here execu- 
tion xras proceeding against A under another decree, 
and It n as objected that, as ly the concluding para- 
graph of 6. S5 of tbe Cird Procedure Code tbe 
attachments under the tno decrees would be m 
different Osurts, s. 295 of the Code would notapply, 
and rateable distribution could not be granted. 
Iltld, that the last paragraph of s. 25 did not 
conrert the Subordinate Judge’s Court into a 
Small Cause Court, but only provided for the 
trial of the suit, which had been transferred, being 
conducted by the Subordinate Judge’s Court as 
a Small Cause suit. Querre Whether a Subordi- 
nate Judge, under cl. (d) of s. 223 of the Civil 
Procedure Code (XIV of IS82), can tranefera 
Uecreefor execution to a Court of Small Causes 
when the property attached is situotc rvitbin tho 
local jurisdiction of the Subordinate Judge. 
Krishna Vlui Marwadi i Bbac Mansarasi 

L li. R. 18 Bom. 01 

66. Bengal, N. W, P. and 

ABsam Civil Courts Act IXH of 1887), 
8. 13, cL2 — Tram/fr of Propcrl’j Act {JV of 
JSS2), SI. SS, 90 — Sate in execution of mnrtgage 
decree. When Subonlinste Judges are appomted 
by the lA)cal Government with junwlictioti over 
the nholeqf adistnct, the Di«tnct Judge is not 
competent,^ under s IT (2) of tho Bengal, N • 
W. P. and Assam Cnil Courts Act, to assign to 
them different areas so as to limit or define their 
rc'pcctivc jurisdictions. The Court of such a Sab- 
ordiDSte Judge which jiassed a mortgage-decree 
is therefore the only Court competent to entertain an 
application for the execution of the decree and to 
make an erdw in furtVieranee thereof, even when the 
execution is sought by the sale of property other 
than the mortgaged property lymg within tho dis- 


EXECUTION OF DECREE— eonM. 

8 TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
— <oa/<f. 

trict, but outside the arcs assigned to it by tho Dis- 
trict Judge. BAcnr Koeb v . Golab Ciusd 

I. h. B. 27 Calc. 272 

67. Court abolished after 

passing decree. The Court of the Principal 
Sudder Ameen at K having been abolished after a 


entertain a subsequent application for execution, 
tboutrh mailc after the re-cstablishment of a 
Prinetpai fiudder Ameen's Court at K. Biroja 
MokerBibmonea r. Wooma Moyee Barmonea 

7 W, R. 124 

68, District of North Canara 

-—Decree pn*jcif by Priretpal Sadder Ameen. A 
decree pas<ed fay a Principal Sudder Ameen of 
the distiict of North Canara before that district 
was transferred to tho Bombay Presidency, should 
be exeeute<l by tbo first class Subordinate Judge 
who bas 8ucceede<1 to the Court and functions of 
such Principal Sudder Ameen, and cannot Wbim 
be delegated for execution by a second class Subor- 
dinate Judge, though the amount of such decree bo 
less than 115,000 The provisions in tho Bombay 
Courts Act (XIV of 1809} that m suits under 
R5,000 (he second class Subordinate Judges only 
shall have jurisdiction, does not affect the execution 
of decrees passed before that Act earac into force. 
PiRJADt Nasaechin V. Vemeat PsABnu 

8 Bom. 113 

69, Certificate of right to eze- 

CUtion — Cinf Profcdurs Code, J859, ». 2S6, A 
Certificate ueder s. 28C was given to a decree- 
hotder by a District CJourt for poss'ssion and 
mesne profits, under which ho got possession, 
after which the case was struck off on account of his 
delay He apjiealed to the Privy Council and was 
successful, and applied within three years of tho 
Pnvy Council detreo to complete the execution. 
Held, though 1 1 years had elapsed since the case was 
struck off, be was entitled to bare the mesne profits 
ascertained without any fresh ccrtifieat**. Bcbobia 
A uc5 Bases Koer v Joobraj Sixcii 

23 W. R. 226 

70, Court of Agent for Sirdars 

— Cinl Procedure Code, 1S59, «. 2Si~DecTee against 
Sirdar's eon. Under the authority of s. 281 ft 
teq , tbe Court of the Agent for Sirdars, not 
barmp junsdietion over a Sirdar’s son who is 
Dot himself a Sirdar, cannot transfer a decree 
passed agamst the Sirdar to a Cml Court for exe- 
CUtion against the son. To obtain enforcement 
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iSEcunoiT or deceee— cotkcI. 

8. TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 

71. ExeenUon of 

a decree of the A'jent for Sirdare-^Ri'jhta of trans- 
feree of a decree — JuritdicUon. A m 18JO ob- 
” - " **•" 

I 


of tho Agent dtd not descend to hi!* sons, and the 
decree was transferred to the Court of the first class 
Subordinate Judge at Ahmednagar for execution. 
Various objections were tnken to the execution of 
the decree by that Court, but none on tho ground 
that the Agent’s decree could not be executed by a 
mere transfer to an ordinary Civil Court Tho case 
went up twice to the High Court, under whose orders 
the execution \taa for several years contmticd in 
favour of A'a representatives against the estate of 
jQ’a sous- III 1881, one of A'a representatives as- 
signed his interest under the decree to C and D. 
Thereupon the transferees, 0 and D, applied to the 
first class Subordinate Judge at Ahmednagar to 
have their names substituted in the place of the 
transferor in the execution-proceedings The Sub- 
ordmate Judge rejected this application on the 
ground that execution had beer goirg on for several 
years contrary to tho ruling in Khuaaldas v Sal- 
fiaram Eamehandra. 12 Boiiu 2l2, which laid down 
that the Agent’s decree could not be executed by a 
mere transfer to an ordinary Court, the remedy in 
such cases being by a suit on the decree On this 
ground also he refused to recognize the transfer of 
tho decree. Held, that, though tho execution- 
proceedings in this case had been for many years 
irregularly conducted bv a mere transfer of tho 
Agent’s decree to an ordinary Civil Cpurt, still, as 
the Court v Inch carried on the execution had juris- 
diction to grant the same relief if a suit had been 
brought upon the decree, the irregularity, having 
been acqujesojd in, did not vitiate the former pro- 
ceeding:! in execution. Vismiu SiSUARau NaaaR- 
KvR r. Krisunarao Msliiar 

I. Xi, R II Som. 153 

NaroIIarii AsrunvADU 

I. h. R, 11 Rom. 160 note 

72. Aasessment of decree after 

transfer, and irregular payments made 
under it to purchaser. Where a dccrrc-holder, 
vKo hadobtamtd a decree Mi the Civil Court of 
Loodhi.aua, which had been tiansmittedtoFshamn- 
poro for execution, assisned his dtcreo before the 
hnhai^nporo Court-to ft third party, without the 
Knowl->dgf> orconsentof the Ixiodhiana Court, and 


' EXECUTION' OP DECREE— conW. 

8. TRANSFER OF DECREE FOR EXECUTION. 
AND POIVER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
— eontd. 

mnpora Court, yet, as at the time of payment the 
purchaser was undoubtedly entitled to receive 
them, and tho irreuulanty of the procedure of the 
Saharunporc Court had since been cured, and the 
purchaser wasnowin aposition to execute the de- 
cree, thatit would be clearly inequitable to order 
the refund of the money on the score of irresular- 
ities. Mohun L ILL V Baroo Mull 6 N. W, 09 

78. Concurrent orders for exe- 

cution in different districts— Power o/ Court 
A Court has power to send its decree for concurrent 
eiecutionintoseveralplacej,althoughin its discre- 
tion it may refuse to exercise such power. Saeoda 
PatSAD JfPLLiCK^t’. LpcnMfPiTT SisonDooopR 
10 B. L. B. 214 ! 17 W. R. 289 
14 Moo. I. A. 529 

74. Execvtwn simuf- 

taneoasly in tno or more di^ln'eli A decree may 
be executed simultaneously in two or more dis- 
tricts. Saroda Prasad JIulSiek v. LucAmtpvt 
Stnjk Doo-jur, 10 B. L B. 21i, followed Kbisto 
Ki9UoreDpttv RooplallDiss 

I. L. R. 8 Calc. 687 : 10 O. L. E. 600 

75. Simultaneous execution— 

Simultaneous allachmenls under acme decree Two 
executions of the same decree, so far as attach- 
ment of different properties of the judgment-debtor 
iseonecmed, may proceed simultanrously, though 
oidinanly the sale m execution should not take 
place simultancouslv. Asuso CuownnRY v Kai- 
TOON - . . . . 7 C. L. R. 637 

76. iSimultoneouj 

execution of decree bt/ riiul deerce-^holdcra The 
rights of rival decree-holders takiig out execution 
against the same judgment-debtor considered. 
Lalu hlOL-riiTnAEAR i' Kasiiibai 

I. D. R. 10 Bom. 400 

77. Limitation — Limitation Act 

{Xrofl877),Beh.II. Art ITO—Dccree-^Transfer 
— Ap^ication for executionbij transferee in Court to 
wAteA decree fraiw/crred. i/ made to “ proper Court," 
and " tn accordance mthlaw" — Amended certificate 


lor mo n I unci of such moneyi, that, although they 
l«idun<W»nirr.-g„lftfMr,et.on of th^Saha- 
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EXECUTION OP pECEEE— <-<5n/£?. 

8 TRANSFER OF DECHEE FOR EXECUTION. 
AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
— contd. 

operation of law the rights under the decree had 
become vcstetl in the applicant, and it became 
competent to the Court to proceecl v ith the cicca- 
tion at once on the basis of the original api>lication. 
That the application uas, therefore, made to “the 
proper Court” and “ jn accordance with law” 
«ithin the meaning of ^Vrt. 179 of Scb. II of Act XV 
of 1877. Chatlar v. Kevol Singh. LL.R 12 AU 64, 
Mvnavor Uusan v. Jan\ Si)ni, I. L R. 27 AU 619, 
distinguished. The language of /brt 179 ought 
not to be strained in favour of the judgment-debtor 
\ilio has not paid his just debt Adhar Chandra 
V. Lai 2Iohan,lC. IT.iV. 626, folloued TiU the 
Court to which a decree has been sent for execution 
has made Its return to the Court nhich made the 
decree, it has jurisdiction to entertain successive 
applications for execution. Ra)ah Bhoap Singh v. 
Sunltir Dull, 5 IF R Mi« 47, has been impliedly 
overruled by the Full Bench m Bagram v. H'lsc, 
J B. L. R.\FB] 91 The mere fact that exe- 
cution proceedings have been struck off, docs not 
indicate the final determination of the execution 
proceedmgs in that Court. Pvddomonet x. jjfii. 
ficoranalh, SO IT. R 72S 12 B L. R 411, Sluheth 
Nuratn t. ArfA^anumf, 9 iloo- I A 32S, relied on. 
^uarre; Whether the ruling m Amar Chandra 
Bantfjte V. Ouru Prwvnna Slultryf, I L R. 2S 
Oale, 4S8, that an application by the transferee of a 
decree for execution after substitution of his name 
can be entertained only by the Court which passed 


13 O. W. N. 633 

78. Power of Court as to exe- 
cution out of Its jurisdiction — ExecuUan of 
decree of Reienn* Court ly Cm/ Court WTicre 
execution was sought of * decree which was passed 
in 18S0, and which could not bu executed by the 
revenue authorities in consequence of the transfer of 
its jurisdiction in such matters to the Cinl Courts : 
— held, that the Civil Courts had junsdiction toe>»- 
tcrtain the application. Lccusiee Kaitr Gno«r 
r. Bimum Di'is Mookerjee . 17 W. 11.472 

79. purchase of 

decree olifninfii by judgment-diltor — Act I'lJl of 
1859, e. 2SS. A obtained a decree la the Koddea 


Courl had junadiclioii to aiuu'li aim sen a s uetive 


EXECUTIOIT OP DECBEE-^o«/A 

8. " ■ 


— contd. 

80, Ground of trans, 

fer for etecriUon. A decree of the Court of the 
Subordinate Judge of Moorshodabad w.is sent to 
theCourtofthe Subortliiiate Judge of Rijihahye 
for execution, and certain property was attached 
in that distnct. A claimant of the attached pro- 


Subordinate Judge of Mooishedabad had acted 
without jurisdiction, and the record must be seat 
back to the Court of the Subordinate Judge of Raj- 
ahahy© for execution Held, also, that the claimant 
had no locus standi in the Jloorshedabad Court to 
make euch application, Inuba Ciuno DtJotn v. 
OoPAb CiisxrBi SnETn 

S B. Ii.R A.0.181:U W.E.557 


81 


partly 


^ and^portlyy u-ilhout 


Sale of estate 
Ike tartidtelion 



,77 Decree on mort- 

gage— Sale in exreu/ion of decru— Property in 
differ^t distrxcti—Ciril Procedure Code (Act X 
of 1S77), t.I9. A suit wasinstitutedonamortgago 
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8 TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
COTION OUT OF ITS JURISDICTION 
— contd. 

of a single rerenue-paymg estate in the Court ol the 
Subordinate Judge of the district of Bactwgunge 
under the proristons of s 19, Act X of 1877, and a 
decree uas obtained for the sale of the mortgaged 
property. On an application for execution of the 
decree to the Court 'rhich passed it : — NeW, that the 
Court was competent to order a sale of the whole of 
the mortgaged propertv, though only a portion of it 
itas situated in the district of Backergunge, 
Prosunno Bose v. Dinoiiatk JIullicl\ 11 B L- B. 
SG, foUoued. Shitrroop CurvpFB Goono i. 
AjiEErrtonjssa Kiiatoox . I li. H. 8 Calc. 703 

83. . — ^ — — - PoMer of Hun- 

eif's Count to extevte decree aqainst jiroperltf out 
of its tocnl ‘lurisdicUon In e.Tecution of a decree, 
nropcrtj’ situate in three llunsifis — tir . Scrajgunge, 
j^ibna, and Nattorc, all three being at that time por* 
tions of the district ami subordinate to the Court of 
Rajshahyo — was attached and sold by order of the 
Court of the Munsif of Serajgunge 'Held, by ana- 
logy to the principle on which the case of KatU 
Troavnno Bose t Dmonath llulUel, 11 B. L. It 
SS : 39 ir. B 131, was decided, that the sale nas 


held by a superior Court having jurisdiction over 
tho entire district Rasi Lall Moitba v Bama 
SnUDAUi Datiia . I. L. H. Calc. 307 

84. Power of local 

Court to Sill portion of estate in exeeuhon of decree 
oviSide tts pirisihction A Court haring local 
jurisdiction is competent to sell in execution of 


85. — ^ — r — ^ — — Cud Procedure 

Code, J859, s. 2SG — Jlunsif — Poirer of execution 
of decree out of local jurisdiction. A Nunsif is not 
competent, under Act tTII of ISS*), s 280, to bring 
to siilo property lying without his own jurisdictton, 
vitboiit reference to any other Court Nawah Au 
t'. Uzin Mahojied ... 23 "W. B. 233 

80 Power of 31 ttn. 

elf to attack and sell propcrti/, part of which »* 
otil of hts junsdiction. Where a lilunstf orders the 
attacbmint and bale of a tnlukh, psrtof which lies 
out'iclt tbi jurisdiction of his Court, tho order is, as 
rtgnrd-, this latter jKjrlion, a nullity, and an attaeh- 
nunl and a sale jiorsuant to the order arc roid. The 
<rt*i>T lit B 1 ourt which IS not empowered to make 
any ortUr ai all does not stand on tho same footing 
as on errom>iiii or<icr by a (iiurt emponrred to deal 
with the But.jwi inallrr of that order. TJjO fallufO 
toobjcct to a sail., if the Court Lad no power at all 
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8 TRANSFEROR DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
— contd. 

to hold it, does not make the confirmation thereof 
conclusive. The limitation of the remedy by sepa- 
rate suit contained m Act I’lII of 1859, s. 257, 
applies to cases where a Court acts wronvfully 
within its jurisdictioD, and not to cases where a 
Court has gone whollyout of its jurisdiction. Kalee 
Prosunno Bose r. Deno Hath 3IuUick, 11 B. L. 
It. 56: Iff ir. P. 131, and Katcab Ali r. Uztr 
3Iahomsd, 23 R'. B. 233, considered. Ujwocool 
CnesDER CuoKcnKr w. Hurrv Nath Kooynoo 
2 C. L. R. 334 

87. — Sale by local 

Court of property, a portion of uhich ts not uithin 
its jurtsdiclton RTiere an estate consisting of 18 
mouzabs, 3 of which were situate in the district of 
Pand 15 in the district of 0, nas sold m the Court 
of the latter district la execution of a decree, it ap- 
peared that although no notice bad been issued lo 
the district of P, the whole of the land revenue and 
local rates n ere paid into the treasury in the district 
of O Beld, that under the circumstances the sale 
of the estate in the district of O was not without 
jurisdiction. See Vnnocool Chunder Cfioudbri) T. 
Hurry Hath Koondoo, 2 C, L. R. 334, and Kdly 
Prosono Bose v. Benonath JIulliek, 11 E. L- P 
56. 19 IT. R. 131. Graoi Narjjh Qwshv 
Axkada JIoVee Bueeooanee . 12 C. Zi. E. 404 

88. Morigoge-deeree 

for tale of propertits «n digerent districts and 
iurisdiehons—Ciiil Procedure Code (Act -T/T 
of 18S2). SS. Iff, 223 (cj, Sch IP, Form 12S-~ 
Jurisdiction. A decree obtained m a suit brought 
under tho provision of s. 19 of the Code of Civil Pro- 
cedure in the Court of the Subordinate Judge of 
Bajshahyc on & mortgage of certain properties 
situated in the districts and j'urisdictions ot Rsj- 
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• tho 


DIGEST OF CASES. 



( 4087 ) 


DIGEST OP CASES. 


■EXECTITION of DECREE— fon/iJ. 


EXECUTIOlf OF DECREE— 


8 TBA^*SFER OF DECRF.E FOR EXECUTION, 
' 4ND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 

— eonld. 


S. TRANSFER OF DECREE FOR EXECUTION. 
AND TOWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 

— contd. 


iurhJiction of the Court which pa<!s«l jt,” contcm* 
plate a ca<e where the ^^hp!e of the property, and 
not any portion of it, ia situate beyond the local 
limits of the Court which passes the decree 
Masktk f. Steei. & Co. . I. D. R, 14 Calc. 601 

89. — Sale of pm- 

pcrfjf cotcred hy decree hy Court vhkh patted 
decree uhen pmperty is ailuate outeide tts local 
jurwiicfton <ime o/ application — Civil Proce- 
dure Code (Act Sir of 18S2]. e. 223 {e)~-Jun»die- 
tion, A ruortgage-decree was passed directing the 
sale of certain property wholly situate within the 
local limits of the lurisdiction of the Court which 
passed the decree. After the decree, the district 
withm which the property was situate was trans* 
ferred and placed under the local jurisdiction of 


JaaEK>rATa Saoai v. Dip Raiti Koer 

I,L.R. 22 Calc. 871 
62. - — — Attachment of 

aeteli of a )uJgment-deltor outside the jurisdiction 
of the aUaching Court — Procedure. The plaintid, 
having obtain^ a decree against the defendant in 
the Court at Bhusarah sought to execute it by 
attaching a moiety of the defendant's pay. The 
defendant was a sorter in the Railway Mail Service, 
and travelled between Bhusaval and Nagpur, at 
which latter place be resided and received his pav. 


|.it.T. . , . . 1. D. At lu Cdii.^ uwi 

00. — - Pot«r of Court 

passing decree to execute it— Portion of property 
out of jurisdiction — Cnil Procedure Cofe {Aet 
Sir of J8S2), s 223. The Court that has the 
power to pass a decree for sale of a property has also 
power to carry out its decree by seliing that pro- 
jwrty.whcfhcrany portion of that property be with- 
in the local limits of its jiirisdiction or not. Per 
GnosE, J . — S. 223, c! (c), of the Civil IVocedure 
Code leaves it to the discretion of the Court to send 
the decree for execution to the Court having local 
jurisdiction Jlaseyl v Steel 4: Co , 1. L. R. 14 
Calc. C61, commented on Gorr SIomav Rot 
f. Doybaki Nodcx Sex . I. D R. 16 Calc. 13 

61. — Property out- 

tide juntdiicUon of Court — Morig'ige-decrte — Cinl 
procedure Code,lSlj,ts. ISand 223. A Court that 
li&s juriMliction to pass a decree for the sale of 
property comprised m a mortgage has at-o power to 
carry out its decree by selling the property, even 
though a portion of the property be situate ouL-ide 
the local limits of its jurisdiction. Copt 3Johan 
Roy V. Boyfiati Svndun Sen, I. L. R. 19 Calc. 13, 
followed. Prem Chand Dry v. J/oZloda Debt, 
I. L. R. J7 Cole. 699, distinguished. TrycocM 
Debya V. Sms Chaxdex Tai. Cuowpnntv 

I.3:i.E.2l Calc. 636 


procedure was to send the decree of the Bh'usaVal 
Court for execution to Nagpur, where the diabursiog 
officer resided, and where the defendant's pay was 
available for satisfaction of the decree. Raxoo 
Jaisam r Balsbisbxa Vitoal 

I. L. R. 12 Bom. 44 

Goxal V. La VET , I. L. R. 12 Bom. 45 note 

63. Foreign Court— CiVi? Proet’ 

dure Code (Act SIT of 28S2), ts. 223, 224, 229 A and 
229B — Brilitk Courts in India, pouer of, to tend 
their decrees for execution to Portign Courts The 
Tributary MabaU of Oris*a do not form part of 
British India; therefore, in the absence of a prior 
notification in the India Gazette, as ejiccified in 
68. 229A and 2J9B of the Civil Procedure Code, no 
decree by a Court in British India can be sent for 
execution into a territory such as Mayoorbhunj, 
which isa Tributary Mahal. Xa->(tir Chand Gujnr v. 
Parshn Makar, I L R 12 Bom 230, referred 
to. Rataj, Maiunti V Kiutoo Sahoo (1902) 

I L. R. 29 Calc. 400 

64. Surety— Cin7 Procedure Code 

(Act X/1 of 28^2), ts. 223, 336 — Surety for pres^nt- 
chonof insolvency petition by judgment-deltor— 
r<fa7«r< to apfjy — Transfer of decree — .Application 
by tnms/<T<e for decree to be tent to another Court for 
execution against )udgment.dtbtor and sutUy. 
A transferee decree-holder is entitled to apply, under 
a. 223’ of the Code of I2in] Procedure, to the Court 
which passed the decree, to send it for execution to 
another Ctourt ; and where a person has become 
surety for the judgment-debtor, under a 336 and 
the judgment-debtor baa failed to apply to be 
declared an insolvent, the transferee-decrec-holder is 

I entitled to have hu decree sent for eieeulioB 
I Against tie surety as reU as against tie judgment* 
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8 TRANSFER OF DECREE FOR EXECUTION, 
AND POWER OF COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
•—tontd. 

debtor, if his transfer has been recognized. C&A- 
THOin Kunhi Pakki v. Saidintiavide KmniAMiiAi> 
(1902) . . . 1. 1». B 20 Mad, 258 

9S. Transfer of jurisdiction — 

Cml Procedure Cede {Act XIV of 1882), 223, 

64S — Bengal, N.~W. P- and Assam Ctml Courts 
Act {Xll of 1887), S3. 13, 17 — Execution of decree 
— Jurisdiction of Court, transfer of — Limitation Act 
(XT' of 1877), s. 14. Execution of a decree of 
the Court of the Jlunsif of Nanabgunge having been 
taken out in the Court of the llunsif of hlaldah by 
reason of transfer of the local jurisdiction of the 
former by the Local Government under Act XII of 
18S7, a sum o! money rras paid m part eatisfaction. 
A second application svas objected to on the ground 
that the JIaldah Court had no jurisdiction A fresh 


Court. iMtchman Pandth v, iladdun ilahun Skye, 
I. L. P. G Calc 315, referred to. Kdliyado 
Ululerjee v. Deno Nath Mukenee, I. L B. 
25 Calc. 315, distinguished Held, farther, that 
proceedings to enforce a decreee taken bond fide 
Uforo a Court which the patty bond fide believes 
to have |urisdietian is a proceeding within the 
meaoioe of s. 14 of the Licntation Act Nira 
Lai V. Badn Dats, 1. L. B 2 All 792, referred 
to. Jafas v. Kasialiki Degi (1000) 

I L B. 28 Calc. 288 ; 

8.0, 6 C. -W. N. 150 


80. Practice— rfan«/«r of decree 

from one district to anotheT.^Buks of exemtion 
different in the ttco district* — Procedure. Where 
in difTerent districts, different modes of exe- 
cution are prescribed, and uhere the question 
IS how a decree passed m one, but of which exe- 
cution is sought in another of such districts, is to 
be executed, the executing Court must be guided 
by the rules in force m its own district. 
UAnTAND V ViNAYAB (1900) I. Ii. B 31 Eoni. 6 

87. Court of Subordinate Judge,* 

Eondh — Transfer of decree for execution — Decree 
of Court in British Jndia-~-Benares, Family Do- 
mains of Maharaja of — Foreign Court-Court 
estalUshtd by authority of Oovemor-General — 

- ' JS 28 ) 

— ■ . 1681 ) 
— • • . 223, 

“ Maha. 

raja ot llcni»r<Rnre situated within British India 
88 dermed iQ Act X of 1807. s. 3.d. 7.anda 4. 
cl. 1 , and Uk ( oiirt of the Native Commissioner or 
fauNirdmato Judge of Kondh withm those domains. 

und<r Regulation Yll of 1828 amended 
by Act XI\ of IbHl, IS a Court cataLlisbcd by the 


EXECUTION OP DEOEEE— conR 

8. TRANSFER OF DECREE FOR EXECUTION 
AND POWER OP COURT AS TO EXE- 
CUTION OUT OF ITS JURISDICTION 
— eon eld. 


Juugv oi iiouuu oy virtue oi rules 
made by the Lieutenant-Governor of the North- 


Kashi Mohun Borua v. Bishnoo Pria, 1. L B- 
15 Calc. 385. and Kasturchand Oujar v. Parsha 
3Iahar, I. L. B. 12 Bom. 230, referred to Pbadbit 
Na&aib Since V Sauobim Since (1907) 

I. Is. B. 34 Calc. 676 


9. EXECUTION BY COLLECTOR. 

1 Bight of creditor under a 

simple moTiey.decree obtained after pro* 
perty has been taken over by the Collector 
to be entered In list of creditors prepared 
under s. S22B— Civtf Procedure Code, 1882, 
ss. 322, 322A, 32ZB, 325, ond 328— Cml Procedure 
Code, 1877, s 328. Held, that the assignees of a 
decree for money obtained against a person whose 
properly bad been taken over by the Collector under 
a 32C of Act X of 1877» whilst such property was 
under the management of the Collector, were not 
entitled to be placed on the list of creditors prepared 
by the Collector under s 322 of Act XIV of 1882 
and that, in any case, application to bo placed on the 
eaid list of creditors should have been made to the 
OoUector, and not to the District Judge SIcbabi 
Das v. CoiXECTOB or Ghazipcr 

I. Is. B. 18 All. SIS 

V a. Decree transferred for 

executiou to Collector — Ciwl Procedure Code 
(1882). «• 320 and 322A— Collector not aulhonsta 
to hear cAjeetions to execution of decree^ so 


advertised for eale to the sale of that property, ** 

It any port of the CoUector’a duty to decide wLetner 
the property has or has not been properly atta 
OMEABSiNan V. MonAN Kvab ^ oq AU. 428 
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EXECtJTION OP DECREE— cotUi. 

9. EXECUTION BY COLLECTOR— cobIA 

3. ■ Chi 7 Prottdun 

Code, ««. 320 — S. SIOA «ol oppliftWe 

iaproeeeJtn^s »» execution heldhya Colleclor under 
t.320. i7eW, that theprovisionso! e. 310A o! the 
Code of Civil Procedure have no application to 
execution proceedings taken by a Collector under 
6. 320 of the Code, and tho rules framed by the 
Local Government therenndcr, governing mich 
proceedings. Sheo Prasad v. SIdrammid 
Monso I’^LAR (1002) L Xi. R. 25 AIL 167 

4 ^ Fending execution, re- 

vival ot— Limitation Act {XV of 1S77), Seh.ll, 
Art. J79 — Suaptnaion of execution proeeedinga 
—•Revival of pending execution auapended not 
hy < 2 Ct or default of the deeree-hoUer. On 24th 
August 18S3 an application vaa made for exe- 
cution of a decree, and on 18th December J883 
execution vaa allowed to proceed. On 29th Nov- 
ember 1889 it uas ordered that the case ahould 
he struck off the file and the record transferred to 
the Court of the Collector (or execution. On 23rd 
December an order was made that, as the decree- 
holder bad not made a deposit on account of the 
transfer to the Collector, therefore in default of 
prosecution on the part of tho decree-holder, the 
record be not sent to the Collector's Court.” 
On 16th February 1889 an appeal bad been 
preferred to tho High Court from the order of 
18th December 1883 allowing execution to proceed, 
and the High Court reverse that order on 7th 
January 1890, but on appeal to the Privy 
Council the order allowing execution was restored 
on 12tb December 1804 IleU, by the Judicial 
Committee (affirming the decision of the High 
Court), that an application for execution made on 



tho proceedings up to the order of tho Privy 
Council of 12th December 1894 had not intervened 
there was nothing in its terms to preclude the 
decree-holder from coming again to the Court and, 
after satisfying the conditions indicated in the 
order, obtaining tho transmission of the case to 
the Collector’s Court, Kamar-vd-dix Ahmad r. 
JawahiR Lal ( 1903 ) . I. Xa R- 27 AIL 331 

8.C. Ii.R.S2 I. A- 102 

6. Proceduro— Portponmeal of 

aale iy Aaaialant Collector — poicer of Aaaistant 
Collector to cancel hie oien order of poatpone- 
ment-^lerieal error — Irregularity. An appli- 
cation, purportmg to bo made by a decree- 
holder, was presented to an Assistant Collector 
on the day fixed bv the Utter for the aale of 
certain immoveable property. The applicaot 
stated that tho decretal money had bra paid 


EXEOUTIOir OF DECREB-con/d. 

9. EXECUTION BY COLLECTOR— eoncM. 



veueu uis oiaer uiiu ueiu iiio auction a tow hours 
later. Held, that the Assistant Collector could 
cancel his original order and that the subsequent 
sale was not thereby rendered illegal. Syed 
Tuffazal Uoasetn Khan v. Raghu Nath Prasad, 7 B. 

75d, referred to. WazisAli v. Jakki Pea- 
SAD(lfK)C) . . . I. Ii. R. 28 AIL 671 


several co-owners of ancestral property, which 
has been sold by the Collector under the Rules 
framed by the Local Government under s. 320 of 
the Code of Civil Procedure applied under 
Rule 17 (XII) to have the sole set aside upon the 


aside the sale, and ivas m no way precluded from so 
doing by the existence of the former applioatioo 
under Rule 17 (XJI). Ket Loll Snhoo v. Kareem 
Dux, 1. L. R 23 Calc. 6S6, and Partah Hath Singha 
T. Kdiogopol Chaltopadhya, I. L. R. 29 Cole. 2, 
referred to. Ttrai Ram v. ImT Alt (1008) 

LL.R. 80 AIL 182 


10- DECREES OF COURTS OF NATIVE 
g! STATES. 


1. Foreien judgment— Execu. 



6 o 


vou n. 
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EXECUTION or DECREE— con«i. 

10. DECREES OF COURTS OF NATIVE 
STATES— concW. 

miErepresentAtion and concealment of essential 
facts. Utid, also, that the Court xras entitled to 
exercise a judicial discretion as to vhethcr it would 
put into force the provisions^ of a. 229B of the Civd 
Procedure Code No duty ‘is cast upon the Ooort 
to execute a decteo ^vhica can be anown to have 

been nssewi j— ■ ’ 


EXECUTION OP DECREE-conii. 

11. MODE OF EXECUTION— confd. 

(o) GEjrZIULl.T, AJTD POWEBS OP OrFICEBS IS 

Eiecutjon — contd . 

Ildi, that ho had adopted the only course open to 
him, and there was no splitting up of the decree 
into different executions. Woosia CntJBN Chow* 
DHRV V. Kcviotiv Kamisee Dabee 26 "W. R. 68 
6. Decree having continuous 


uj\.ui8 ii merely altera the procedure by which 
such a judgment can have effect given to it in 


eAccuuon ot euch a decree la aought, teheCcao only 
be obtained by pointing out the fraud to the execat- 
ing Court and asking that Court to refrain from 
cxecutmg tlie decree. The Court will not send 
British subjects subject to iti terntonal lunsdiction 
into a foroigi country to seek to be relieved from a 
fraudulently obtamed decree, but u ill itself refuse to 
give effect to such a decree Musa Haji Aiiued v. 
PuRMANPjfD Ntosey I. L R 16 Bom. 210 


aatisfaction, it must be executed each year accord- 
ing to the law of procedure then in force. VisiraU 
SsKBAKAUNaUAREAR V. KsiStTKARAO MaLHAR 

LDB. 11 Bom. 153 


6. Adaptation of mode of 

execution to nature of case — f7<»7 procedurt 
Code (Act yjll of 1859), s. 212. The words “ other- 
wiao as the case may be ” m s. 212 meant that the 
mode of execution was to be adapted in each case to 
the nature of the particular relief sought to be en- 
forced tinder the decrea Dbjtosath Rucht p. 
Mutty Lajx Paul 

1 Ind. Jut. O. S. 135 s 1 Hyde 168 

7 Fonaer mode of execution 

in High Court— Frocfice of Uvjh Court— Otnl 


ll. MODE OP EXECUTION. 

(a) Generally, and Powers op Officers in 
EXECOTtON. 

1. Decree hour constructed 

for purposes of execution A decree cannot be 
extended m execution beyond the real meaning of its 
terms BtrDAN v Ramcuandba Bhonjcaya 

I. D. R. 11 Bom. 537 

2. Division of decree — Execu- 

tion in portiovi A decree cannot be executed, uor 
can it be seized and sold, lu portions Uaro 
Sanker Sasdv'al r Tabak Chandra Bhutta. 
CBAB3CE 3 B. D » A. 0. 114 : 11 VT, R. 438 

See Non® Coohab Fctterdar v Buvso Gopal 

Sahoy 2317.11.242 

and Goodub Saboy i, Diionessdr Koer 

7 C. D R. 117 

3. Severance of rtyAt 

under decree- The right under a decree f»anot 
be severed so that the remedy against thejxirsoii can 
remain in or pa<8 to one, and the alternative remedy 
against the projjerty pass to another. Pad'IA- 

nabhav TriANAKOTi I. D. R, 2 IffsA. 116 

^ — - Decree for land 

nag Jot tirloin papers— SjAttUna execution, 
where n j , 

a deci 

the p. ■ ' ' 

either 


instance, to issue a writ of attachment, and subse- 
queutly, on its return by the Sheriff duly executed, 
to issue a wnt directing a sale. The wnt of /f. fa 
which issued from tbe Supreme Court was an au- 
tboritytotheSherifinotoaly to eeixe,* hut also to 
aelL 8 250 of the Civil l^ocedure Code apphed 
neither to executions against immoveable propetty 
nor to executiouB against debts due to the 
defendant ; and in. order to give to third parties fud 

f ’ ' ht before sale 

(pportunity of 
ue process of 
oven against 

personal property, and it would not seem to be 
proper to do so, except under special circumstances 
Financial Association of India and Chwa v 
Pbanjivandas Harjivandas . 3 Bom. O. C. 35 


8. Execution against person 

or property — Decree for sale of hypothecated pro- 
pertv and ayainsl judjment-debtor personally— 

. . '.I. ’■ . Decree- 


, 1 • or person 

« • . .1 upon a 

, ' of the 

..... ..vju. 111 ., nypotiiewiieu piupeiiy and also 
rom the judj-ment.debtor personally and coD- 
ains no condition that execution shaH first ^ 
uforced against the property, and 
s no queation of fraud being Pfrpetmt®d on tc 
udgment-debtor, there is no principle of equity 
rhich prevents the decree-holder from eaiorcing 



( 4095 ) 


DIGEST OF CASES. 
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EXECUTION or DECREE— conW. 

11. MODE OF EXECUTION— fonJrf. 

(a) Geneiully, and Powers of OrncERS in 
Execution — contd. 

his decree against the judgment-debtor’s person 
or proiicrty, whichever he may think best. IPah 
Muhammad v. Turab I. L. It. 4 .Ut 497, 
crplained. JoiUKi Mal e. SantLsl 

LL.R.0Aa484 

0. ^ — Decree of Appellate Court — 

Decree refemny to judgment. IVhcro the judg- 
ment of an Appellate Court directcfl that a certain 
sum over and above what had been decreed to 
him in the Court of first instance should be de- 
creed to the appellant, but the decree of the 
Appellate Court did not specify the sums that would 
be due to the appellantundcr that decree, except by 
reference to the judgment on which it was based and 
to the decree of the Court of first instance: — Held, 


should, as a matter of equity, be granted to the do- 
cree-bolder. Jawauir JIal v. Krsrun Ciund 

|I:Xi.R.13 All. 843 

10. - — Against what property de- 

cree may he ezeouted— Properly hypothecated 
to debtor. Held, that a dcerce«holdcr is entitled to 
execute his decree against any property devolving 
on the judgment-debtor before the decree has been 
fully executed, and this without reference to whe- 
ther the projierty was hypothecated to him ; and 
that the denial of the j'udgment-dcbtor that he is 
interested m the property which It is sought to 
make subject to execution can bare no effect 
Bvldbo SiNon V Dwarka Doss . 1 Agra 160 

11. Ezecation of decree 

against party holding another decree — 
CuUector'a Cour^~Sa!e of decree-— A ppoinlmeni of 
managrr. Where a Deputy Collector executes a 


8IIEE 0 W. R. 372 

12. Decree declaring Hen on 

property without power to sell— Cird Pro- 
cedure Code, JSS9, ». 2i3. Where a decree declare* 
a decree-holder’s lien on certain proj>erty without 
distinctly doclarmg his right to sell the same, it 
may be executed as against that property speciaffy j 
but the usual courbO of attachment and sale on one 
hand, or of attachment and management under a- 
243, Code of Civil Procedure, on the other hand, 
must still take place. Nuddtabisiiee Dass v. 
RexaChowduet ... 15 W. R, 337 

IS. Decree against railway 

eertrant for salary — Conseni of debtor to parti- 
cidar mode. The order of a judgmeot-debtor 
being a railway servant, upon the paymaster to 


EXECUTION or DECREE— confi, 

11. MODE OF E-XECUTION— «m<d. 

(o) Generally, and Powers op Officers in 
Execution — eonld. 

satisfy tlio decree out of his salary, does not alter the 
case as wgaitls the mode m which the Court should 
execute its decree, which should bo as directed by 
law and not according to the consent of the judg- 
ment-debtor. Jn re Macfarlane . 11 W. R 69 

14. — Decree for specific pro- 

perty— Order for producUon of ‘property ti, de- 
fendant after decree Thero is no provision of the 
Civil Procedure Coda authorismg a Court to call 
upon a defendant to appear m Court and produce 
proficcty decreed to plaintiff The decree must bo 
executed in the ordinary course. Dnozt Ruoubur 
S tNon p. Biiozi Raj Stvou . . 8N. W. 819 

16. Informality in. mode of 

execution — Ground for setting aside tzeeulion. 
In execution-proceedmgs the Court will look at the 
aubstanco of the transaction, and will not bo dis- 
posed to set aside an execution upon mere technical 

S ounds when they find that it is substantiaUy right. 
I3SBSSUR DiU, SaDOO V. LuCBMESStTR SiNOH 

L. R. 6 L a] 283 

16. Warrant of arrest, power 

ot Slieriff*8 officer m executing— Breokina 
open door— Assault and false imprisonment, A 
Sheriff’s ofTicenii execution ofabailable writ peace- 
ably obtained entrance by the outer door, but, be- 
fore he could make an actual arrest, was forcibly 
expelled from the house and the outer door fastened 
against him. The officer obtamed assistance, broke 
open the outer door, and made the arrest. Betd, 
that the officer was justified in so doing. Held, also, 
that demand of re-entry under such ciRumstanccs 
was not requisite to justify his breaking open the 
outer door. Quiere : If indictment for assault and 
false imprisonment will under suih circumstances 
lie against the Sheriff's officer. Aqa Kubboolib 
Madomed V. Queen . . 3 Moo. I. A. 164 

17. Power of officer In execut- 

ing decree — Mamlatdar's Court — Bombay Act V 
of 1864. A Mamlatdar's Court, authorized under 
Act V of 1804 (Bombay) to give immediate possca- 
eion of lands aid premises, has the jiower to direct 
the breaking open of a door when necessary to give 
effect to Its decree. Baji Dev r. RADisnir BuAt- 
sdankar . , . 6 Bom. A. C. 158 

18. Bight to remove lock— 

Breaking open inside door of house. A person exe» 


6 Mad. 189 

10. Ciisf Proct- 

dure Code, 1SS9, $. 233 — Exeevlion of varrant 
against motvoUe property — Attachment — Eanoving 

Go2 
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( 4097 ) DIGEST OP CASES. 


EXECUTION OF DECBEE-coniJ. 

11. MODE OF EXECUTION— eonfel. 

(o) Genebaixy, and Powbes op OmczEs w 
Execution— conid. 

loels. Under s. 233. Act VIII of 1859, » nazir, 
authorized to execute a warrant by attacbmeat of 
moveable property, has power to remove locks put 
by the judgment-debtor on tho doors of godowns or 
other places where his property is ston^, and put 
his own locks thereon for the purpose of attachment 
and safe custody of the property. SoDAUnii Dasi 
r. Jaqeswab Sub 

6 B. Ij. E. Ap. 27 : 13 W. E. 33fi 

20. Breaking open doors. A 

Cml Court’s bailiff, in executing a process against 
the moveable property of a judgment-debtor, has no 
authority to use forceand break open adoor or 
gate. Andeuson v. I^IcQoeen . 7 'W’. E. Cr 12 

21. Datbff or Naztr 

— .n’rit of attachment, A baihff or nazir baa autho* 
pity to break open the door of a shop in cider to 
execute a wnt of attachment, the previously existing 
law on the subject not being altered by 8. 271 of the 
new Code of Civil Procedure (Act X of 1877). 
Damodab Pabsotam V. IsirvAB Jetiia 

I. Ii. E. 3 Bom. 8d 

See 'SoDAMHn Dasi t Jaoeswab Sou. 

6 B. L. R. Ap. 27 

22. ' procees of at- 

tachment against peraon or ^ooia — Breahny open 
doors. A Nazir or Sheriff cannot, under a writ of 
attachment, break open a defendant’s dwelling- 
house to execute cml process against hia person or 
goods if the outer door is closed and locked, even 
when he finds that the defendant has absconded to 
evade such execution. The privilege extends to a 


EXECUTION OF DEOEEE— wntJ. 

11. MODE OF EXECUTION— eontd. 

(a) Generally, and Powers op Opficers in 
Execittion— < c»nc7d. 

proceedings, The remedy, therefore, of a person 
entitled to a refund in consequence of the reversal 
or modification in appeal of a decree passed under 
Act XII of 1881 by a Court of Revenue is two- 
fold, both by means of an application in execution 
and by ft separate suit. Durga Purshad Po’j 
Cfiotcdry v. Tara Prosad Boy Ckoicdry, 8 IP. i? , P, 
C. 11, referred to. JUsm-tiLLAH Kiian v. Majib- 
(TN-KissA (1904) . . I, Ii. E. 26 Alh 149 

r 26, Payment of rent to pre- 

vent Bale — Bengal Tenancy Act (VllI of 1&8S\ 
a» 3, J71. Where a decree made in a suit for rent 
was m the mam one for rent, although it included 
other sum which were not strictly rent, within the 
meaning of the Bengal Tenancy Act, and in execu- 
tion thereof the tenure in area was ordered to be 
sold under Chapter XIV of the Act and advertised. 
I!iU, that the holder of an under-tenure hable to be 
avoided would be justified m making a payment to 
prevent the sale of the superior tenure, and having 
made the payment, would bo entitled to tho rights, 
which are given to a person who makes a payment 
under s. 171 of the Bengal Teoancy Act. A lease 
provided that a certain sum waspayableby a tenant 
direct to the landlord as tnaUlana and certain other 
sums wero payable by the tenant 


23. Madras Beg. JV 

of 1816, a, 20~Personal properly only liaNe to 
attachment in execution of Vtllage MunaiP-s 
dwee^ Under Regulation IV of ^1816, the decrees 


— Proceedings of Court of 

Revenue— ^Mjiru/ion due in virtue of the nodi. 
^ «« decree of a Bent Court 

Procedure Code. s$. 583 and 
r,Sit pLif' “.’‘^'oush s 683 of the Code of 
apphed by anal<«y 
XII of under Act 

, • -44, could not be applied tosneb 


i (6) Alternative Decpee. 

26. Deere© for delivery of 

moveable property — Specific allemathe amount 
jHtyaUe in money Where a decree is for tbe 
delivery of moveable property and states tno 
amount to he paid as an alternative if deliver)- 




(c) Attachjient. 


a 7 .» Decree declaring 

meat should be removed. A bo 

that an attachment should be reino«‘| 
executedfoimoney. Boydo Natb ^ 

BHOO RaSINUTEE . . . I SO W. 
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■EXECUTION OF DECREE— totilf. 

11. .MODE OF EXECUTION— fonfi. 

(c) ATTACmiKXT— <Onf4. 

28. Debts duo to ludgment. 

•debtor, attachment of— C mi7 I’nttdvtt 

Code, t. Sii—AUnfhmtnt cf dttrrr kfid 
jvifgmtnt-ddtor ojainit fl Mini jwrfy— fcy 
jvdjmtnt-dcllor vndtr th* aU/icfttit d'trtr' — 
lion ditnilowd — Mrwa lj»l *n«t anothiT 
hcWamoncydccrecAgAintt Ham Sinpli Incifcu- 
tion thereof they atlAched a morljraije deerro IteM 
by Ram Smgh apamAt one l*hn l>it. They neit 
applied for the aale of the morlpape decree, which 
they hid aftichetl in eiccnlion of their o»t» money 
decree. To this lahri Dit ohjectwl that the decree 
has been already satisfied. Ilii objection was dis> 
allowed, and on appeal by Ishri Dat from the onler 
disallowing the objection: //rid, that no appeal 
would he. Isimi Dat r. Mtwx Ltt (lOOR 

r L. R. 26 An. 130 

29. •Atttichmfnt of 

^ihla due fo fvdgmtnl dtllori—-Itnpropfr rcrtfitiitibn 
of sveh dthlt It/ third p«rfy— Ap/ifiVnb'on to tomptl 
■ third party to ditgorgt— Limitation— Contempt of 
Court. Certain plaintiffs attached before judgment 
some debts duo to the defendants. The defendants 
sold the right to collect those debts to third parties, 
who, in defianco of the attachment, preceded to 
•toilect aome of them for their own benefit. Die 
plaintiffs, haring obtained a decree in their suit, 
applied to the Court to compel the third parties to 
,pay into Court the money which they had inipro* 
perly collected in defiance of the Court’s order. 
i/rii,.that this was not an application in execution 
•of their decree, but an application to the Court to 
excrciseits inherent power of punishing for contempt 
of Court, and that the limitation rules provided for 
applications to execute decrees did not apply to it. 
Godu Rasi V. SmunitL (1905) 

L L. R. 27 AU. 378 

30. f— Applicaiion for 

.ailachmtntof ddiU faidtohe due to judgmenl-dtlrlor 
—Denial of debts by alleged debtors— Procedure. 


31. Fraud upon the Court — 

iFraudulent silt. B (defendant) obtained two 
decrees against P, one for R150 and the other f<w 
R760, the latter amount being payable by yearly 
instalments of R250 each. About the same time, K 


CASES. 


EXECUTION OP DECREE-eonfJ. 
11 . MODE OF EXECUnON-eon/d. 

(e) ATTaemttST— conW. 


di«tnbution under a. SOI of tho Civil Procedure 
Ccxlc (Act XIV of 1S93}. In hu first darLha-il 
B pra%e<l for attachment and sale of tho property 
belonging to P: ami the property was accordingly 
placfil umler attachment. Subsequently P made 
an application to tho Court to allow him ono month’s 
time to ra!«c money in onler to aati-if}’ K’b decree 
and also the first decree of the defendant The 
Court granteil him one month's time and issued to 
him & eertificate, aa requireil hy a. 305 of the Civil 
Procedure Code (Act XIV of 1682), which expressly 
direetd t hat the amount realized by sale or mortgage 
of tho property should he paid into Court and not 
to tho judgment-debtor. The property m dispute 
was sold hy P to tho plaintiS privately ; and tho 
pisintifl made two applications to the Court, in 
which ho stated that he had produced before tho 
Katir an amount of purchase money sui&elent 


tho attachment, as the sale to tho plaintiff was 
made to defeat bis later decree. The Court hold 
the sale to bo fictitious and fraudulent. B then got 
the property attached and sold in execution of 
bis later decree and purchased it himself with 
the permission of the Court. The plaintiff, shortly 
after this, filed a suit against B to recover possession 
of the property. Ueld, that tinder tho circutH* 
stances it was clear that a fraud was practised 
upon the Court, and that therefore tho purchase 
by the plaintiff was vitiated by the fraud. A 
purchase, wibich has received tho sanction of the 


ireabsucu misrepreseuianuu or wiimioiuingastrauU 
and act acconhngly. BosiceU v. Cooks, 27 Ch. 
D. 424, 454, followed. Atsuram Gakoji v. Bal- 
KRISHNA MaHADJI (1905) 

I. h. R. 29 Bom. 616 

32. FreeU attacliment — DvS' 

tntasef of execution ease — Sale proclamation. It 
cannot be laid down as a genera! proposition of 
law that, because an execution case has been dis- 
missed by reason of no steps having been taken by 
the decree-holder to bring, within a certain time 
limited, the property to sale, the attachment 
already put upon it necessarily falls through. The 
question is one of intention. Held, having regard 
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( 4101 ) DIGEST OF CASES. 


EXEODTIOK’ OF DECEEE— conji 
II. MODE OF EXECUTIOK— roJiW. 

(e) Attacidieitt — concld. 

to the scope of the order dismissing the previous 
application, that no fresh attachment is necessary 
before issuing a sale proclamation Gobinda 
CSASDEA Pal v . Dwakka NatK Pal asd otders 
(1006) . . . I. L. B. 33 Calc. 868 


(d) Boukdahies 

33. Declaratory decree as to 

boundaries — Procla'tnaUon o] decree. The 
holder of a decree which declares that the boundary- 
line laid down m the survey map as the Loundaty- 
Ime of the plaintifi’s permanently-settled estate is 
not the true boundary-line is not entitled either to 
have the decree proclaimed on the spot or to have 
the line erased from the survey map IlAJKnisiiJfA 
SiKGH r. CoLLECTon OP MysiEKsnroit 

10 W. n. 232 


(«) Cancelkeht op LSase. 

34. Decree for cancelment of 

lease. A decree for cancelment of a lease is virtu. 
aUy one for possession m supersession of that lease, 
and may he so executed by a Court under Act X of 
1869, by which it has been passed Mahomed Faez 
CnotVDSBY V. SniB Doolasbe Tewarev 

16 W. R. 103 


EXECUTION or DECREE— eonfd. 

11. MODE OF EXECUTION— cenfd. 

{/) Conditional Decree — covcJd. 
putes aro«o between the plaintiff and the defendan t 
re the performance of the conditions and the plaint- 
iff on the 31st of August 1905, without notice to 
the defendant, applied for and obtained an order for 
ejectment of the defendant. The defendant was 
ejected on the 25th September 1905. The defend- 
ant applied and obtained a rule on the 1st of 
December 1905 for settmg aside, modifying or 
reviewing tho order of 31st of August. Held, that 
the defendant’s application was not barred by 
limitation. Sddevi Dest r. Sovaeam Aoaewalla 
(19061 . . . 10 O. *W. N. 308 

36. Condilional It- 

cret — Smaller sum payable if payment made tcilhiit 
a lime fixed by Court — Decree of firtt court fixing 
time for depoiit of money — Decree affirm’d by High 
Court and by Privy Council — Monty not paid 
tetthin time fixed by first Court — A'o exlemion 
alloired A piaintiiT claimed the prmcipal sum of 
money due on a bond with mterest nt 30 per cent, 
per annum and the decree of the court of first ins- 
tance directed that jf the defendant deposited the 
money within three months from the date of its 
decree, ho would be liable to pay Inteicst at the 
rale of 12 per cent, per annum and would be ei* 
empted from further liability. This decree was 


(/) Conditional Decree 

35. — Default of defendant— Exe- 

cwlion of decrees — Absolute and conditional decrees — 
2i0tice—Ex parte orders, inherent poicer of Court to 
set aside — Apphealion to set aside ez parte order for 
ezceution of condtUotial decree — The 
Court has an inherent power to deal with an appli- 
cation to set aside an o^er made ez parte on a proper 
case being substantiated. Stbee Tvlsiman v. 
Eankar Mahato, 9 C. H’. H. 81, followed. Wheu 
a conditional decree is made, tho plaintiff on the 
default of the defendant should apply to the Court, 
which passed the decree, on notice to the defeudant 
by motion on notice or by rule for an order absolute. 


notice for such order, tho Court will determine 
the question, if necessary, directing the iisne to be 
tried m evidence, whether there has been default 
of the condition or not. If the Court finds that 
there has been such default then the plaintiff will 
bo entitled to an order absolute and should there- 
"iter apply to execute that order The jjamtiff 
obtained » conditional decree on the 21st of June 
1905, which provided that she would be entitled 
iO the defendant from her premises, tiiilcss 

the latter performed certami conditions. Dis- 


allowed to pay tho principal with interest at the 
rate of 12 per cent from tho date of the Pnvf 
Council decree GnAbsiiYAM Lal v. Ba« NAPirJ 
fl909) . . . . I. L. E. 31 Aa 879 


(g) Costs. 

37. CostB against guardian of 

min or or manager of lunatic’s estate. The 
Courts have discretion to allow, if the circumstances 
of the case require it, execution of a decree for costs 
to be taken out agamst a guardian of a minor,'or 
a manager of a lunatic's estate Ojibao Singh i 
rREUSARAIN SINGII . . 24 ‘W. B. 284 


See, however, Tara Spndukee v . Bi's 
JABEB 12 W. E. 78 


BROXO MoITUN MoJOOMDAB f. RoQDRA Na^ 
SOKMAn MOJOOJIDAB . . 15 w. B- 1® 

KosniL CuoNDEE Sen v. Surbe^fb Do^s 
21 w. B. 298 

and SnEEAruTOOLLAii CnowuiniY v. 

Bibeb . . . . 17 W. B. 374 


38. Decree for costs in 

auit^Charge on land — Liability for costs / p 
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EXECUTION or DECREE-foni^. 

II. modi: of k.xecution— fo"/-# 

(?) Costs — contJ. 

ehn»rr. A dwrw' for cmts incuirwl tn a trnt 
suit IS no charpr upon a lalukh m irsjirct of which 
the suit was institutnl, and cannot Ik* executed 
Bjrainst It., A Ruls^ijucnl purcha»er of a aharo of 
Such talukfi docs not Ijccomc liable as »ueh for any 

K rtion of the costs due under such drerre. Mo^ia 
;osr>xo SivoHte r BotKAvro Nath Omosai 
• 3 C. D. n. B04 

39. Order made by a Judgo In 

chambers on client to pay taxed costa of 
his attorney — Ci«f Vroerdure Code, a. 267—^ 
Htsht of attorney to eteeute »u'h order as a decree 
1S3 of rvlsM of Iltjh Covrt, Bombay. An 
order obtained from a Jud(*e m chambers by an 
attorney against his client for the payment of coats 
is a decree or order to the execution of which the 
prociaona of Ch XIX of the CimI Procedure 
Code (XIV’ of 18S2) apply. S 2G7 of the Cisil 
Procedure Code is applicable to all the property of 
the judgmentdebtor out of which the decreo can be 
satisGcd either by dcliTcrs'in obwlienceto thedecieo 
or by sale. The nords liable to be aelred *’ con* 
tamed in a 207 of the Cicil procedure Code aro 
words of description po nting out the kind of pro- 
perty in respect of which an erquiry can be heW, 
vis., any property wiuch ti attachable under the 


■ , , . I 

to the mortgsgoHlebt. A person may bo examined, 
under B. 207, m respect of property which is 
facie the property of the judgment.debfor, cren 
although such person may allege that he is a oort* 
gageem possession ofthe attached property. In 
re Tbisomdas . I. D. B. 17 Som. 514 

See Assen Pobshotah r. Rottosbii 

I.I1.B. 16 Som. 152 

40. Secnrlty for costa — Sale of 

properties ?»i<n os aeeurtly — ilorljage — Transfer 
of Property Act {IV of J8S2), ss. 67, 99 — Costs — 
Interests on costs. As security for the costs of 


Council in dismissing the appeal awarded the res- 
pondents their costs, who thereupon m execution 
applied for the sale of the properties composed in 
the bond : Held, that the effect of the bond was 
to create a mortgage, and that havmg regard to 


ilandor v. Farfrnaminil Sinyk, I. L. R. 29 Cole. 707, 
refer^ to. Ramji Uaribhas v. Ba\ Parvati, I. L. R. 


j EXECUTION OF DECREE— ccnlf. 

11. MODE OF EXECJUTION— co«/<f. 

(j) CoST^— fO"C/rf. 

^ 27 Bom 91 , Gnnya T)ei v Siindar, (1903) 

All. ti.Si,20I, and Janli Xiiur c. Sirup Ram, 
I L R 17 All. 99, diA«cntetl from. Ilms Bahadur 
fsiHjh T, Jluyhla Bfyvm, I. L. R 2 All COi, and 
Shyam Sundar Lnl sr. Bajfot Jainnrayan, 1. L R. 

I 30 Crtir. iOCO, dirtlnguisheil When the onlcr of 
I the IVic}' Council anan's costs, hut is silent as to 
I interest on (ho costs so an anted, it is not compc-teiit 
for the Court executing the ortler to direct paj ment 
of the coats with mtereit. Forester v. Secretary cf 
State for Indta, I. L. R 3 Cnlc. 161 L. R. 4 1. A 
137 . DilAi'nn Mohan Roy v. iSarorfn Jlohan Roy, 
I. L. R. 23 Calc. 317, followed. Tokhsk Sivoit 
r Ginw in Finch (IDOS) . I, Ij. R. 32 Calc. 494 

(h) DaMAots. 

41. Docreo for damages. Fro- 

cciluro laid down for working out an incomplete de- 
cree for damages. SlrstERcrrc.MrsEsinnf 

13 W. B. 189 

(*) DrcuiuTOEr DECsxr. 

42. Eiocntlon— Datorofory ’decree. 

Execution cannot bo obtained on a merely decla- 
ratory decree. Muuiyj-v v. PxEnrA Ktjlaxdai 
Amnial 1 184 

Jeosa Kqam BiyoQ v. TnASOOSEB Smon 

2 N. W. 803 

43. ' Decree pivin^i 

party a right to a reeurriny payment of uncertain 
sums. A decree declarmg a party entitled to a con- 
stantly recurring right to receiTe certain payments 
in kind, calued at a certam annual sum, cannot be 
executed according to the prorisions of the Code of 
Civil Procedure. Tata Chasiaa v. Sikoajia 
C oABiAB . . . E D. B. 4 Mad. 219 

44. Mesne profits — Beparafe eutf 

— Mesne profits, meaning of — Decree auwrJifw 
mesne profits — Corutrvefion. In 1873 the plaintin 
obtam^ a decree declaring that he was entitled to 
receive every year from the defendant 12 per cent, 
of the rents and profits of a certain inam vtUage. 


way of execution. His remedy was by a suit on 
the right established by the decree. The decree 
had merely declared the right of the plaintiff to a 


as d quo, and m the absence of a special order the 
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XBCUTION’ OF DECREE— eonri. 
11. MODE OF EXECUTION— conftJ. 



tetminua traa the date of the decree, Vinar^ 
Aiotrr Dzshpaxde v. Asaji Haibatrav 

I. D. H. la Bom. 416 

46. Decree directing perform* 

ance of specific a-i.B — Decree vnder 4. 260, 
CiviJ Procedure Code, JS82 — Btld, that a decree 
under s. 2GQ of the Civil Procedure Code rrhich di- 
rected the judgment-debtor to perform certain 


Bus Moucst V. Paososso Cooiiaa Aouikari 

I. L, R. 21 Calc. 784 
L. R. 21 E A. 89 


(j) ISlMOVEABtE PaOPEHTr. 


46, Execution of decree against 

...» r. , ‘ ^ faU of 

• 9 J>y *• 

• ' no good 

' moncj, 

which ordered the sale of certaio imuorcablo 
property in eatisfaction of ita amount, applied for 
execution ol the decree, prajing for the arrest of the 
judgment.debtor. IF’s brother had pceviouslf pur* 


circumstances, applying equity, the decree should 
in the first place be executed against such pre^rty, 
and not against the person of the judgincnt^4ebtor. 
IVali 3Iubammad v. Tcbab Ali 

I. D. B. 4 AIL 487 

47. Purchase by decree-holder 

at sale ia execution of his decree — Suit 


against D, on a hypothecation bond, purchased the 
hypothecated property in execution and ass^ed 


EXEOPTIOyr OF DBCBEE-con/d. 
n. MODE OF EXECUTION— contf. 

(;) Immoveable Peopeetv — eoncld. 
account of the meane profits awarded to him by the 


and it was contended for the plaintiff that, though 
the decree under which the sale in question bad 
taken place had been modified subsequently, yet, in- 
asmuch as the purchase was for an amount less than 
the three-fourths of the mesne profits, the defendant 
Was bound by the sale Udd, that the plaintiff was 


boiu lor B sum equal lu, or less luau. inai eveuiuau.! 
found to bo due. The object of the rule is to 
prevent the interests of judgmeot-debton freffl 
sufieriog by sales of their property before (heir 
liability IS finally determined, and to prevent jud^ 
ment-ereditors from profitmc at the expense rf 

«L. . .I.L*-... L.. 1.., >— .....V.F-af. I- «,1aC1VTin. 


him, where the decree was not altogether reversed, 
but only modified. Babu Goaret Foyyeao* 
Pershrtd r. Jodhn S%ng, 19 B*. /?. il6, referred to. 
NaTHAnir Sasib v. Naluj Mudaly (19W) , 

I. D, B. 27 Mai 98 


(1) IjiJUSCTIOS. 

48. ■ — -■ Limitation— Ai'mitoh'on Ad 
(.tr of 1877). Seh. II, Art. irO—Decree granUng o» 
tnjunetton — C7in7 Procedure Code, ». 260 Article 
179 of the second schedule to the Limitation Act, 
1877, does not apply to an application asking the 
Court to enforce a decree granting an injunction to 
abstain from some particular act. All that toe 
Oiurt has to see is whether the party bound by the 


1. L. «. /lij. »--■ 


that Mcond appeal was pending, plaintiff had 
attached other lands belonging to the defendant On 


(f) Instalments. 

40. Deoree payable 

toents— WaiTer of default in 
toezecutc for vihoU decree. Where a 
debtor, by the terms of a decree, was ord . 

pay the amount decreed by instalments, ,* ,■ 

to pay two of such instalments, It 

paid them in together with a third •.—Held, 
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DIGEST OF CASES. 
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XXEC0TION OF DECIlEB-^jnti 

11. MODE OF EXECUTIOK— 

(I) iN'STtLMEVra — fon</<i. 

the decree-holder had taken out the amount paid in, 
behad lost hun^ht toezecute the unpaid balance 
of the decree till a fresh default ba<l l»een madc- 
llcn Persilad r. Kiiowaxee . B N. W. 18 

BO. Ground /or 

maltjij delauh in pa^nent of initaffnenl under 
dcCTte — Arrcit fcy anoihrr crerfifor. It » not a 
ralid reason for the non-payment of an instalment of 
ajudgmcnt-dcbtiehcndue that the jud;;ment-debt- 
•or was prerented from payina it by having been 
arrestco by hia judcment-creditora for another debt 
three daya before the date on «hich the instalment 
rras payable. Kalee CuciiN SiNon r Iloonii Ram 
6 N. W- 77 

6L Fasnnent by money-order 

— Decree jiaynhleby tmtalmenla— Tender— Poyment 
by mOBry-onfer u-Aere eredilor had to tend to tke 
J‘o$t Office for the money— /mpfietf avthortty to 
pay in a certain manner. A judgment-debtor 
under instalment decree remitted the amount 
payable on account of one instalment, to one 
of the dccrco-holdcr*, by monoy-order. The 
decree-holder payee was at the time living in a 
village where be srould have had to go himself 
or send someone to take the monev from the Post 
Office; but, on the other band, two prerioua 
instalments had been paid in a similar manner 
without ohj'cctiOQ on the part of the decree-holder. 
On this occasion the decrce*boIdcr payee temporized, 
so that the money was not at once returned by the 
Post Office to the sender, and subsequently appbed 
for execution of the nbole decree on the ground 
that there bad been no valid payment of this 
instalment. Held, that the deercc-boldcr, by not 
jreiusu^ the money-order at once, had prevented 


acceptance of paymenta made in the same manner 
did not amount to an implied authority to the 
judgment-debtor to pay by money-order. Pdglaia 
V. Oliver, 37 R. R. G23, referred to Kishan Prasad 
V. BE^1 Rau (1901) . I. D B. 24 Aa 85 

(m) Joijrr Pbopertv. 

52. Decree in a snit for im. 

-moveable property sold in ezeention for 
debt of one member of joint family — Deelar. 
aiion of brn <n decree. In a suit by certain mem- 
bera of a joint Hindu family to recover from the 


original decree bad been made, with interest at 6 
per cent, up to date of reahution. Held, that the 


EXEODTION OF DECBEE— confi. 

11. 3IODE OF E.KECUTIOX— conrt. 

(m) Joint PnortnTY — con/<f. 

condition in favour uf the defendant wan not a de- 
cree, and could not be treated as such so as to Ixi 
capable of being put m execution IUmasaorv 
S ivatir IUsiTad biNOii . 5 C. L. It. 178 

53 Decree against joint im* 

moveable property— of undivided ehare. 
WTierean execution -debt or is jointly interested with 
another person m iminoteablo jirojierty which the 
execution-creditor acek-s to sell in execution of his 
decree, the ordinary prtvrsluro forn Court ciocutiiig 
the decree to adopt is to put up fur sale tho right, 
title, and interest of tho juilgment-debtor m his 
unibvided share of the property to bo sold. JiATiir- 
RADAS Govardiiaxdas t‘. Fatuaclea DEacsi 

6 Dom. A. C. 63 

54 Doereo naming no specific 

shares In execution of a decree which merely 
declared that tho right of a judgment-debtor m 
certain property’ extended to two-thinls of it, 
the lower Court divides) the property before selling 
the debtor** share- Held, that, as the decree did 
not specify that any partieJar jwrtioa of tho pro* 
pi'rty belonged to tho debtor as his share, his right, 
title, ond interest in the property could only be 
sold, and that the determiuation of this right must 
bo left for future adjudication betwiicn tho pur- 
chaser and tho co-sharer of tho debtor, unless an 
arrangement could be arrived at. Atiiaram Kali- 
AXDAS V. Fatila Beoam . B Bom A. 0. 67 

55. Family dtvelllng.house— 

Joint property — Act VllP of JSStf, t. 224 t 
A decree-holder purchased, in execution of hia 
decree,-tho right, title, and interest of tho judg-, 
ment-dehtor, a member of a joint Hindu family, 
in the family dwellmg-houso and land attached 
Udd per NoR>i an, Trea or, Loch, and Bayley, JJ., 
that 8 224 of Act VIII of 1850 did not apply; 


bers of the family. Per Kemp, J. An equivalent 


Esoax Chaxder Banebjee V. Ncnd Coomeb 
Banerjes . . . . 8 W. R. 239 

See Bvohoobatb Fanjah v. Lcckiitw Chakder. 
Dcllal CuoWDBBY . . . 18 W. B. 28 

58. Family dictll- 

en-j-houae. buit by purehaser of a decree for tho 
debtor's share m a family dwelling-house, with gar- 
dens and tanks Bdd, that as the suit was for 
a share of the house and ground, however worthless 
the land_ might appear without the residence, or 
however iucoavenient might be the intrusion of a 
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EXECUTION OP DECREE— confi. 

11. MODE OF EXECUTION— cojifi. 

(m) JomT PaopEETr — conti. 
strange/, the plaintiff was entitled to an adjudica* 
tion of his claim to the land. Btoduit Cottndeb 
MADTCK l'. CnUNDER COOSIAR SHAIIA 

5 W. R. 218 

57, Family dtctll- 

ing-house. In a suit for possession by the auction- 
purchaser of a judgment-debtor’s share in a family 
residence, possession was oidered to be given to him 
so as not to annoy or msult the inmates of the house ; 
and as the plaintiff could not use the family stair- 
case without exposing the ladies of the family to 
annoyance, and waa obbged to build a separatestair- 
case, he was held entitled to compensation to the 
value of his share in the faimly staircase. Oonnov 
ChTTKDER MuLMCZ V. PlT.VMBEE PVITE 

6 vr. R. Mis. 76 

68. Family 

iRj-^oiwe — Sah in txteuh'on o/ decree— SAare »n 
joint family proptrty^ervUi rente— FijAt cf 
punhaser. Where the interest of one of several 
joint tenants in a family dnellmg-house and m 
certain lands let out on service tenure is sold in exe- 


EXECUTION OF DECREE — eontd. 

11. MODE OF EXECUTION— contd. 

(m) Jonrr Peopeett — eontd. 
after judgment debtor's death against joint family 
properly not cKoiced. The mere obtaining of a 
simple money-decree against a member of a 
jomt Hindu family without any steps being taken 
during his Lfctimo to obtain attachment under 
or execution of the decree does not entitle the decree- 
holder, after the judgment-debtor’s death and a 


red to. Jagankate P^sad v Sita Basi 

L I., R. 11 AIL 802 

62. Money.decree'againBt father 

— Joint Uxndu family — Money-decree against father 
sou^At to be executed after his death against joint 
family property in the hands of <Ae son— Cinf Pro- 
cedure bode, ss. 22i and 244. A creditor of a 


Vol. J7’;?,commeatedon. RAJAKiEANra B iswas v. 
Ram Natu Neoov . T. L. R. 10 Cate. 244 
60. Decree sgainst an un- 

divided hrother — Mortgage of joint property. 
A, an undivided member of a Hindu family, mort- 
gaged part of the family property by way of condi- 
tional sale to B to secure a loan. B having sued ^ 
personally for the amount due, A admitted the roort- 


eAeuuuuii. mat me aecree, uok ucuig passed 

against the jomt family or its rcpiesentotive, and 
not describing the property which it directed to bo 
delivered to the plaintiff by way of absolute sale 
to be family property, could not bo executed agamst 
the family property. Gvktttapppa v Tkimma 

I, L. E. 10 Mad, 310 

60. Ezeentlon against tar- 

wad property — Decree for maintenance against 
f.amava)i A member of a Malabar tarwad, havmg 
obtamed a decree for maintenance against ber 
karnavan, assigned the decree to the plaintiff, 
who proceeded to execute it against the tarwad pro- 
perly. The then karnavan objected, and his claim 
was allowed In a suit by plaintiff to have it 
declared that ho was er titled to execute the decree 
agamal tarwad property i — Ileli, that theplamtiff ! 
was entitled to execute the decree against the i 
tarwad property Chandu v Raman I 

1. Ii. E. 11 Mad. 878 j 

61. Money-decree against do- | 

ceased member— Joml }l>ndu family—Eieeulion’ 


time of the father the proceeding in execution not 
being barred bv the law of limitation, and the eon 
not being precluded by any estoppel from proving 
that the property was joint family property at the^ 
time of his father’s death, and is in his hands ances- 
tral property, and not assets rejvesentmg what was 
at the time of his father’s death separate pro^rty 
of his father. But m such a ease, if the creditor 
desires to obtain a remedy agamst the ancestral 
property or any part ol it in the hands of the eon, he 


R. 185.- Faghubar Dyal -7. Hamid Jan, 1. 

12 AU 73: Sangili Virapandia Chinnnlh<mbiar 
V. Alwfzr Ayyangar, I. L. R. 3 Mad. 42 ; Earna- 
taka Hanumantha v. Andukuri Eanunayya, 1. 

R. 5 Alad. 232; Muthia v. Virammat J. ^ f 
10 Mad. 233 ; Ariabudra v Dorasami, I. L. jj- 
Mad 413; Venlcatarama v. Senlhivelu, 1. x-- -n- 

13 Mad. 265; Balbir Singh v. Ajudta Prasad, i. 
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( 4111 ) DIGEST 

EXECUTION OF DECnEE-ctnV. 

11. MODE OF EXECUTION— rent/. 

. (m) Joivr PRorEiiTT— ' 

L. 9 no, JmnnnaOi Pra*a(t r Nifci Pam, 
! L r. Ji AV 302 . (.ml fitni Per^hai v I'aihaU 
Kotr, I. L Jt, 20 Calc. SOS, rcfcrml to. I«ACliMt 
Naiuis f KrNJi I.AU Lxcinti Naiius % Ciiorc 
Lxl . . . 1, L. n. le AIL 440 

63. ~ " ■ Sfonfy dttrtt 

<T7ain«t fat}ttT--F.rtcuUon ajaititt ton aftrr the 
(fmtA of the father — /tnfMfwf jiroperh/ in lAf hands 
of the eon — Cm! Procedure Code, JSS2, t 23t A 
monoy-dccrro obtAincd apsirst the father of *n 
undindcd llindu fatnilr can be «ecut<>il after 
his death against hia eons to tho extent of tho 
ancestral property, that has eome into their hands 
even if the debt has been meurreil for the aoto pur- 
pof'cs of the father, proMdesl that it IS not lainlesl 
with immorality or illegality. If the son agamat 
nhom the decree is sought to be executed as tepre* 
sentatiTO of his father takes the objection tfiat tho 
debts arc tainted with immorality, he can do so 
under 8. 244 of theCiril I'roecdurrOodofAet XlVof 
18S2). Anaiuiira v Dorasamx, I. L. It. It J/orf. 
413, and Laehmt A’aro;^nn v A'vn/ifnf, I. L. It. 
IS All 4i9, not followed Umbd llAtnisiNii e. 
GomakBuaiji . EL.Il.QO Dom. 386 

64. , . ' Jltndu foie— 

Jotnt Hindu fatnilif — Sfoneij decree ayoinaf father— 
£ta&ifify of tone leho tcere not parfica fa decrce^^uil 
for declaration of ton's Itahhtrf. Tho plaintiff, m a 
suit upon a bond executed by one Sarju Rnisad, 
obtamed a sioplo money decreo against Strju 
Prasad. In execution of the decree so obtamed, 
the decrec'holder attached certain projierty as 
that of bis judEment-debtor ; but the sons of 
the judgmcnt*debtor raised objections, and the 
property was released from attachment. The 


was no bar thereto that the plaintiff had omitted to 
ii-f. i.~-« • _-i ... , Slahvm- 

• . ■ . R.22 AO. 

L. P. 21 

' amanicA t. 

Ilari Govxnia Saha, I. L. i? 26 Calc. 677, 
followed. Nuthoe Loll Choudhry t. Shoukee Lall, 
10 B . L. B. 200, referred to Matiixjtu Pkasad 
v ItisicnAtiuBA Bao (1002) I. L. R. 26 AIL 67 


(n) Maisteitaxce. 

66. Decree for future main* 

tenance— Arrears of maintenance AiTcaie of 


OF CASlfL 


EXECUTION OP DECnEB-coflM. 

II. MODE OF E.\rt’UTION-contf. 

(n) Mit'iTEVAXrr— coa/d 

00. Futuro malntonnnco, right 

to rccorer, In oxocution of tlecroo nwnrd. 
Ing malntonanco. Future msmtrnAncc awanl. 
e«l by a decree when falling due can ho recoverM 
in execution of that decreo without further suit. 
Asnrrosn BANXEnJEE r. Lckhimovi Dehya 

L L. IL 10 Calo. 130 

07. Docroo for monthly roaln- 

tonanco— Ciisflprpcrrfure Code, 1S59, s». 201, 212. 
— Act XXIII of'lSCl, t. IS. A decree for mainteii- 
sneeto l>e )<nid at a certain rate per moot stands 


iM. 201 'and 212 of Act VUl of 1850 and a 10 of 
Act XXIll of 1801. pEAnEE.HATIt IlnoiiMO 1* 
JOOOESSDIIEB afias Rariialee Dossfe 

16 W. R. 128 

08. Docroo directing payment 

of a certain onm overy month for Ufo— 
Beelaratory dfcrcr. Whero a decree ordered tho 
defendants to pay to tho plaintiff tho sum of RI6 
per monsem by wsv of maintenaiioo during her 
lifclime, and directej that sueh mainteiianco should 
bo charged on cerfam tammclari property j—//ef(f, 
that tho drorco>holder could obtain tho amount 
ordered in execution of tho decree, which was moro 
than a reero declaration of right, and which, by 
allowance of a fixed rate per mensem, stood oznetly 
on tbo'fc«ting of a decreo ordering payment hy 
instalments. PrereenotA Brohmo v. Jvggtisuree, 
IS IF. Jt. 12S, referred to. Maksa Dsnr v. JtWAK 
Lal . . . I. L. R. 0 All. 33 

69. Decreo declaring right to 

maintonance and directing payment of 
arrears — Order for future jjaymentt — Maintenance 
subsequently falling due and enforced hy fresh suit 
or by ezeeulion of decree Where the Civil Court, 
upon tho suit of a Hindu widow for maintenance, 
makes a decreo containing an order in express terms 
to the defendant to pay to tho plaintiff tho amount 
claimed by her for main tcnanco durmg a past period, 
but as to tho future merely declares her right to 
recoiTO maintenance at an annual rate from tho 
defendant, tho proper way of enforcing tho right 
thus declared is not by executing tho decree, hut 
by bringing a fresh suit. Decrees declaring a right 
to maintenance and directing payment of arresrs 
should contain an order directing payment of future 
maintenance. VlSNnu Siiamboo v. Mahjawma 

L L. R. 6 Bom. 108 

70. Decree for maintenance of 

widow — Lialiltly of ancestral estate, hlainten* 
aaco decreoi to a co-^rcencr’a widow by reason of 
her exclusion from succession in a joint family can* 
not be regarded sa a charge on tho family estate, or 
the decree treated as a decree against the managing 
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( 4113 ) DIGEST OF C^ES. 


3JXECUTION OP DECREE— conJi. 

11. MODE OF EXECUTION— confi. 

(n) SIaistehakce — ccnJd. 
member of the family for the time being A, the 
widow of an undivided member of a jomt Hindu 
family, obtained ft decree fox maintenance agamst 
B, the brother of her deceased husband, not ex- 
jircsscd to be a decree against the head or repre- 
sentative of the joint family. B died, and O, his 
son, having been brought in as bis representative, 
resisted tho execution of the decree by attachment ' 
of tho family estate. Held, that the family estate | 
was not liah’e. Per Cvriam. — a regular aoit, 

C might clearly be held liable to ]iay mainten- I 
ance to A, and a decree might ho jiassed against | 
him ; but in execution proceedings the decree ■ 
must be taken as it stands and executed agamst ' 
the.BOD as his legal representative in the mode | 
prescribed by a 234 of the Code of Civil Proce- i 
dure, and it is not open to extend the scope of I 
the decree m such proceedings Karpalamhal v. 1 
5ubbayynn, 1. L. B. 5 JUud. 2Si, approved and / 
followed. Mxjttu t. VcnainiAL I 

I. D. R. 10 Mad. 283 ' 

71. Enforcement of decree for 

maintenance — Eighi of autl. \Vhcre a decree in i 
a suit for maintenance gave the plamtiSs a right to . 
recover mamtenaDCo for the year previous to the 
euit and also declared their right to maintenance m 
future, but omitted to specify any precise date 
on which such mnmtenancc should become payable : 
—Utld, that such decree was one which could be 
enforced from tune to tune by suit Fisftnti 
SKamihog v. Manjamma, I L R 9 Bom. lOS, 
approved. A$1mtoah Bannerjetv. LukhtmontDthya, ' 
I. L R, 19 Calc. 139, distinguished Bau Dui. 
f. Ikdab Kuab . 1. L. R. 16 AU. 178 ! 

72 Decree for partition award- I 

ing allowance until minor member of i 
family come of age — Suit by h%s widow for \ 
allowanct after hfs death On the 2l8t February | 


EXECUTION OP DECREE— conli. 

11. MODE OF EXECUTION— confef. 

(nl Maisteij’ahce — concld. 
by suit — Practice — Transfer of Property Act 
{/r of 1S82), a. 99 — Subsequent tender— ^osls. 
iVherea decree creates a charge and contains a direc* 
tioo for its payment and default is made with respect 
to it, the proper course for its enforcement is not 
simply to make an appheation, but either to apply 
for an order m the nature of a decree for an account 
and sale or else to institute a suit for the purpose 
of enforemg the charge. Abhoyessury Bdbee v. 
Oour Sunler Panday, 1. L. R 22 Calc. 859, and 
Matangtnee Dost v. Chooney Monee Dati, 1. L. R 
22 Calc. 903, referred to. Cnmniiu Mom Dassee 
f. MiriTY Lax. MullicK - 2 0. W. N. 33 

See Hejianqisee Dassee ti Kumode Chander 
Dass . . . . I. L. R. 20 Calc. 441 

3 C. W. N. 139 


(o) ^Iabbied Wosizjr. 

74. - ^ Liability of married wo- 

men — Arrest^Slridhan. R, ns surety for her 
busband, joined with bim in executing a bond for 
1199. In a euit brought npon the bond, a decree 
w as passed against both. R was arrested in execu- 
tion of the decree, and brought before the Court. 
She was then asked if she desired to apply to be 
declared an insolvent under the insolvency sections 
of the Civil Proceduro Code (Act XH’of 1882), but, 
not doing so, she was committed to j'ail. Subse- 
quent' . , ■ • ' ' * • . 1 -- 

insolv 
then 
cover 
being 

Held, that, although tho decree was absolute m its 


(p) MOBXOAOE. 

76, Decree onmortgage— 

(end aecanfy — Money-decree on bond.^ Thedefend- 


allowance up to tho date of her husband’s death. 
tVhen ho died, he was still a minor, and the allow- 
ance ceased, and the shore went to his heirs by right 
of inheritance, and was recoverable only by a 
■^parate suit, and not in execution, X^asshsian 
Dabku t Narayan Laeshuak 

I. L. B. 24 Bom. 182 

73. Enforcement of money 

cnarge created by decree, by application* 


of attorney to enter up j’udgment on i 

Judgment was entered up, and a decree 
thereon soon after the ’bond xias executed- « 
accordance with a covenant in the mortgago-deeo, 
the mortgagees entered into possession and receipt 
the rents and profits of the estate, which they , 
authorized to receive for five years from tho dat ^ ^ 
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DIGEST or CASES. 


J3ECUTION OF DECREE— 

11. MODE OF EXECUTION— 

(p) MoitTOAOE— fonW. 

they Apptiwl for execution of their decree the 

niortc#pe<I property. The Property ten out of the 
junsdictioD of the Court. IltU, that, if theapplica* 
Hon were prantod, the execution of the decree muat 
1)0 limited to property other than that which waa 
the iubject of the mortpape There hemp eridcneo 
to »how that the partiea had entere>l into an agree* 
nient for a fresh mortpape of the property for 
twenty* two jears, theapplieation for execution waa 
refuse*!. BnAJAxarn Kcxoc CnowoniiY e. 
Godikp^uki Past . , 4 B. Ii. R. O. C. 83 


76. . 


. Decree establlahlng a 


mortgage and directing sale — AllaeAment. 
In order to enforce a decree n hich est xbti*hra a mort* I 
pap© and directs a sate of the mortgage*! premi«ei in I 
satisfaction of the mortpape, it is not necessary* to | 
issue an attachment* If the decree contains, as | 
it ought to contain, a direction for aalo of the i 
mortpape*! preraucs, the proece<ling under such a 
decree by attaehment u unnecessary as well as ex* 
]>ensiTC and dilatory. The direction for sale in the 
decree is in iWclf auflicient authority for the sale 
That direction u founded on the specifte lien or 
charge on the mortgaged premises created by the 
contract of mortgage, and not on tho exeeuton 
clauses In the Cmcs of Cirtl Procedure Dara* 
CDam) r. Uemceumi DsaiUMCtu>D 

I.L.R.4Som. 616 


EXECUTION OP DECREE-eonfi. 
n. MODE OF EXECUTIOX-cont/, 

(p) SfoKTaaoE— con/d. 

suffifur tale-ftroceetJ* Tho purchaser of property 
aoM subject to tho incumbrances thereon at a sale 


uaxoau Debi 

E I*. R. e Cale. 7U : 8 0. L. R. 189* 


77.. 


- Decree for enforcement of 


mortgage — Execution fimded to moTt^iyjtd pro^ 
fertt^Egutli/. K brought to sale m execution of 
a simple decree for money which he held against 


agaiusL Ollier property oeionging to f. utia, loat, 
if K purchased the property knowing that it was 
mortgaged, or il in consequence of the mortgage he 
purchased it for a less Sum than it would otherwise 
have fetched, it would bo inequitable to allow him 
to obtain satisfaction et the decree out of the other 
property of P. Guiah Smon v. Feiuax 

L L. R. 6 Ail 842 
78. Decree for sale of mort- 

gaged property — ApplieaUon for txecvHon be* 
/ore lime allotced far paj/menl—Aet IV of 18S2, 
tt.S6,88. As application for executionof adccree 
for sale of mortgaged property passed under B.8Sof 
Act IV of 1882 (Transfer of «operty Act), and 


79. Beny. Act VH 

of 1868—Surptuo $de-proceeds — Attachment of 


80. - Deetee a^aiivl 

mortgaged property — LtahtUtij of Judgment-dthtor to 
ctrut unite tueh decree — Decree not to he extended in 
execution bei/ond tla term.*. A ilecrco cannot bo 
extended in execution beyond the real meaning of 

Its terms. A decree obtained on a mortgage direct* 
ed that tho )udgment*dcbtor should pay tho sum 
adjudged out of tho property mortgaged. After 
exeeutinp tho decree against Ibo mortgaged pro- 
perty, the decree-holder made an application for 


process fee. Subsequently a fresh application was 
made for execution against the person of the judg- 
ment-debtor. Held, that, as the decree merely 


81. . 


- Decree for en- 


fortemenl of hypothecation — Decree limiting }udg 
ment-dehlor’e liability to the hypothecated property. 
A decree upon a hypothecation-bond which only 
proridea for its enforcement against the hypothe. 
eated property*, cannot be executed against the per- 
son or other property of the judgment-debtor, 
though an order for costs contained therein may 
be so executed. Rux Kcab v. Doeoa Peasap 
L Ia R, 10 AIL 127 

82. — Mortgage by one 

owner of undmdtd share of estate — Righti of mort- 
gagee on partition where the undivided share i* 
aUoUed to a sharer other than the mo7igagor~Ere- 
euUon not oyainst mortgaged property, hut against 
property allotted to mortgagor. tVhero A mort- 
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( 4117 ) DIGEST OP CASES. 


execution of decree— conti . 

11. MODE OF EXECUTION-^onti. 

(p) Moktgaqe — eontd. 

mortgaged property was allotted to B, other pro- 
perty in substitution bemgallotted to As — IIfld,xaA 
suit against B and the representatives of A to 
recover the sum due on the mortgage by sale of the 
mortgaged property, that the plaintiff conld not 


Ghose V. Teako Most Debi 

1. L. R. 20 Cale. 633 

83. llorlqaqt owner 

/)j undivided sAore of estate — of mortgagee on 
partition tvhere share is allotted to a sharer other 
ihan the mortgagor Land having been granted to 
several persons jointly, disputes arose among 
-them with teiercnce to its allotment. The disputes 
having been settled by arbitration, one of the gran- 
tees sold his share to the plaintiff Before the 
arbitration, another of the grantees mortgaged 
Beven acres of the land to A, who did not become 
a party to the arbitration A eubaequestty oh- 
tamed a decree on his mortgage, and proceeded to 
czeente it by attachment. The plaintiff intervened 
in execution, but in 1834 the Court passed an order 
Btating that the plaintiff’s land was not attached, 
and in fact his possession then remained undis- 
turbed A subsequently executed his decree, and 
purchased the land brought to eale by the Court. 
The plaintiff’s possession was disturbed under 
colour of his purchase, and he now sued m 1889 to 
licover the land sold to him Held, that A could 
not execute his decree against the share sold to < 
the plaintiff, but was limited m execution to the 
share allotted to his mortgagor : the plaintiff’s 
vendor had therefore, after the arbitration, a good 
t^e against both A and bis mortgagor, and the 
plaintiff was entitled to recover. Hem Chttnder 
Ghose V. Thaho Mom Debt, I L B. 20 Calc. S3S- 
and By)nath Ball v. Bamoodeen Chowdkry, £, R 
IJ. A JOS : 21 TT. B. 233, referred to. Fuixauma 
t'. Fbadoiha'm . • I. li. R. 18 313 

•S4. Transfer of Pro- 

perty Act {IV of 1882), s. 43 — Btghi to execute de- 
tree against subsequently aegutred interest of mart' 
gagor~— Decree against mortgagor's unascertained 
share — Su6*egu«7i( xnherilanee by the mortgagors of 
the share of d co-owner A Mahomedan woman, 
together with her eldest eon, executed a mort- 
gage comprising the whole of an estate in which her 
younger children were also entitled to certain 
shares. The mortgagee brought his suit on the 
mortrarp .n .u-ij 


.no personal decree was passed. Subsequently the 


EXECUTION OP DECREE— cwM. 

11. MODE OF EXECUTION— confd. 

(p) Mortoaoe — contd. 

shares of the co-mortgagors were increased by in- 
heritance from one of the other defendants who died 
before the decree was executed. Held, that the 
increased shares of the mortgagors were liable to be 
sold m execution of the decree. AjiJusDnr Stitts 
V. Biro tit Sahib . . I. D. R. 18 Idad. 492 

05. Transfer of Pro- 

perty Act {17 of 1882), SI. 87, 88, 89, and 93— 
Mortgage — Default in payntenf on the date fixed 
•ft IA< decree — Power to enlarge the time. In a 
suit brought by a mortgagee for sale of the mort- 
gaged property, a decree was passed on 27th July 


applied for an order absolute for sale. On the 11th 
October 1898, the mortgagor applied for permission 
to pay into Court the amount of the decree. Eeld, 
that the application could not be granted. The 
case fell within as. 83 and 89, and not within s. 87 
or 93, of the Transfer of Property Act. The money 


guisbed 


66. Jffoaey-efeeree— - 

Transfer of Froperty Act (7F of 1882), ss 88,89, 
00. A decree in favour of a mortgagee for sale 
of the mortgaged property cannot be treated as 
one for money. According to the Transfer of 
Property Act, ss 88, 89, and 00, the mortgagee must 
first eell the mortgaged property, and i£ the net 
proceeds of such sale be insufficient to pay the 


87 — Transfer oj tro- 

perty 'Ad (IV of 1882), ss. 88, 90,— Deeres un- 
satisfied by salt of mortgaged property— B>ght to 
rf««ree for eale of other than mortgaged property- 
The holder of a decree on mortgage obtamed 
an order under s 83 of the Transfer of Property 
Act for sale of the mortgaged property, and the 
proceeds of this, when sold, being insufficient to 
satisfy the decree, he applied for a decree under 
e. 90 for the sale of other properties belonging to the 
•_ i_ * j.v»— TT-a c .K— TijtiwR refused 
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DIGEST OF CASES. 


( 4ieo ) 


EXECUTION OF DECREE-«»/<f. 

11. MODE OF EXECUTION'— 

(r) MoitTOiOE— 

mIc of the morlpicwl untlcr » decree 

pircnDnOer «. S3. The decree-holder e^n thcnepply 
to the Court, and if he can ahow that, after the 
aaleof the mortgaged properlie'. there » atill a 
balance duo to him under the decree obtained under 
a. 88, and that amount m legally recorcrable from 
the judgment-debtor, ho can a«V for and obtain a 
decree under a. fK) for rcahtatipn of the balance 
from other properties of the'^ebtor Sosaxtne 
Siuw r. Au N'ettiz Knirr 

E L. II. le Calc. 423 

88. - - Traw/er of FfO- 

perty AU (/P of ISSU), u. SS, f3, 90 — Decree nol 
taihfied by aafe— Jleeorery of bolonce dot o% nort- 


89. — Concfittoimf rfe- 

tret for taU not made absolute. A conditional 
decree for the Bate of mortgaged property under a. 88 
of the Transfer o! Properly Act cannot boeicculcd 
unless and until it is made ab-olute by an order 
mssed under s. 80. Ram L.o. r Karaik 
* L lu B. 12 All. 639 

80. - Trarufer of Pro- 


EXECUTION OF DECBEB-corif/. 

11. MODE OF EXECUTIO.N'— conf</. 

(p) MoRTflAOE— con/.f. 

against that decree on the ground, amongst others, 
that, looLing to 1h‘' terms of the original decree. 


inaiauL-e me application for such a dccreo 
may hase been su|>ertluou<, it may neverthclcas 
be regard's! as an appheation for execution of a 
decree by enforcement of a portion of it against 
properly other thin the mortgoged property. 
JlilUr V. Diyamfjfin De’/^a, All. Ji'ceZfy A'o/m 
fI8W) J/2, distmgnishwl //a/i:.uJ Jin Ahmni 
V. Dnmodtir D<vs, All. li'celfy .Vofea (1899) 149, 
and i?o; Stnyh c. J’aman'iarf, I. L. Jl. IJ All. 
4SC, referred to DriiCA Dti r. Biuoitat Pr-ASad 
I. li. R. 13 All. 856 

92. Trarufer of Pro- 

perty Aei {IV of 1SS2), I. OO—Deeree againrt ihe 
person and cMrr property of the iudyment-deltor 
as veil as ojainat lUe property nortgngti. In a 
auitfor enforcement of a mortgage-security the 
plaintiff prayed for a decree both as against the 
mortgaged property and also, in the event of the 
mortgaged projjcny not reahsi igsonieicnt to satisfy 
bis claim, as against the other property and the 


propertynotreabre sufficient to satisfy the amOMt 


person applying for a further decree xmdcT a 00. 
S. 90 docs not apply vhere the mortgaged property 
has been aold xmd« a decree held by some other 
person. Uohammad AlJ}ar ▼ Munsh* Pam, 
All ireefcly KoUe (1899) 2<7S, toUowed. 6 adk( 
Das V. IKAVAT Kjiax . 1. Ii. It. 22 AU. 404 
81. - Transfer of Pro- 

perty Act (17 of 18S2), s 90 — Nature of decree 
fontewiplaltd by that sstfion The plaintiff ob- 


. du. wttkhf Notes (1890) 

142, referred to BatakNatr f Pita mbak Das 
1. 1*. R. 13 All. 380 
83. • ■ - ■ — - Rights of mart- 

gayte %n rtspetl of non kypotkecated property of 
the iHortyoyo^— ilea JudtcaUt~Transfer of Pro- 
perty Act (tv of J882). SS €8. 88. 89. and 00— 
Ciwi Procedure Code, Sth.IV, Forms Nos. 109 and 
128. Where there is nothing to show a contrary 
intention of the parties, every mortgage carries 
vrith^ a^rsonal liability to pay tho money ad- 


(W89J i#9, approved Salai Nath"v!'^%lJ^r 
Jras, I. L. R. 13 Alt. 300, distinguished. SuHon v. 
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( 4121 ) DIGEST OF CASES. 


EXECUTIOW OP DECBEE— 

11. JIODE OF EXECUTION— eon/i 
(p) Moetoace— conW. 

Sutton, L. It 22 Ch. D. 515 ; Eaj Singh v. Parma- 
trand, I. L. R. 11 All. 486 ; Hiller v, Dl^n^ri 
Dehya, All. Weehl’f Noloe (1890) 142; and 
Dtirga Dai v. Bhagwal Praeai, 1. h. R. IS Alt. 
356, referred to. Observations on the meaning 
and application of ss 88, 89, and 90 of the Transfer 
of Property Act. Explanation of the term “ legal- 
J/ recowraWo ” in s 90- Sonatun ShaJt v. Ah 
Hiwaz Khan, I. L, R. 16 Gale. 423, discussed 
IlIUSAUEB ZaMAK Kuan V iNAYAT-UL-tAU 

I. L. E. 14 All. 613 

94. Tranefer o/ Pro- 

perly Act, a 90 — SItaning of IheUm “legally re- 
coi'ernWe." Adccrec-holder having obtained sepa* 
rate decrees against his judgment-debtor on two 
unregistered bonds, each fora sum of less than BIOO. 
hypothecating one and the same property, took out 
execution on one bond and brought to salo the 


due, d^Ved for a decree under a 90 of the Trans* 
fet of Property Act. Held, that under the above 
eiTcuaJstance?, there vas a balance legally recover- 
able otherwise than out of the property sold, and 
that the deerce-holdet was therefore entitled to 
a decree under s. 90. JIusaAefi Zaman Khan t 
inayal-ubiaft, /. L R. 14 All. 513, referred to. 
BACtSBBI Dut. v lIonAUMAS Naqi 

I. L. B. 16 AU. 331 

95, . ... ... — Tranafer of Pro. 

jicrUj Act (/r of 1882), a. 90—Api>UettUon for 
decree oier againet non-hypotheeated property — 
Balance legally rcfoteraJIe— XimiJatiOTi. On an 
application under s 90 of the Transfer of Property 
Act, 1882, the time to bo looked at in considenng 


execution or DECEEE-conf<f. 

11. MODE OF EXECUTION— confd. 

(p) Mortoaqe— conW. 

heb Zaman Khan v. Inayat-ul-lah, 1. L. R. 14 All. 
S13, distinguished. Laui Kai, v. Bakbeb 

I. L. R. 16 All. 334 

— Transfer of Pro- 
perty Act, 68. 88, 90 — Decree not ealU/ied after 
sale of mortgaged properly — Procedure necessary 
to obtain fcofance of decree \Vhero a decree-holder 
has obtained a decree under s 88 of the Transfer of 
Properly Act and on sale of the mortgage property 
the proceeds of salo are insufficient to satisfy the 


08. Land Aeguisu 

Uon Act {X of 1870), a, D~-Acqui3ition by Govern- 
ment of land subject to a morigage-—Negleet of mort- 
gagees to claim compensation — Assessment of com- 
pensation in favour of mortgagor— Rubsejuenf 
remedy of mortgagee — Transfer of Properly Act 
(IV of 1882), as. 88 and 90. B 21 and others, 
mortgagees, obtamed a decree under s. 68 of the 
Transfer of Property Act, 1682, for the sale of the 
mortgaged property. Before execution of that de- 


tion money about to be paid to the mortgagor. On 
these facts, it was AeW, that the mortgagees were not 
entitled to attach such money in execution of their 
decree under the Transfer of Property Act, 1882. 
Their remedy was to proceed against the mortgaged 
property not taken up, and if the proceeds of sa/e 


reierred to. Hamu3-ud-Pik v. Kedab Nath 

I. Ji. R. 20 AD. 388 

flQ. Court executing 

decree not eompelenl to go behind Us terms — Transfer 
of Property Aet (/F of 1882), ss. 88, 90. TVIiot 
a decree on a hypothecation-bond, besides decree- 
ing salo ot the hypothecated property, purported 
also to grant relief against the person and non- 
hypothecated property of the judguicnt.debtor, and 
such decree remaining unchallenged became final 


UUi>AIN . . - - .-J. i.. 1- A- • ' 

99 . Transfer of Pro- 

perty Aet (IV of 1882). ss. 88 and 89— Suit for 
safe OB a mmtgagt — Future interest. A decree for 
salo und» s. 88 of the Transfer of Property Act, 
1882, in a smt for sale on a mortgage detZarod 
certain sum including principle and interest up to 
date of decree, to be payable to the plamtiff withm & 
stated time, and also provided that the decree should 

. . , "-.I .• . 


future interest from thedato oi lu'-' 
under a. 88 to the date of sale, and that it was not 



( 4123 ) 


DIGEST OF CASES. 
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EXECUTION OF DZCBEE-cenrJ. 

11. MODE OF EXKCDTIOS— 

(pi SiQBTOAQE— <on(if. 

ncw«wr th»l specific mention of future intemt 
should bo cont»inc<l in the order under ». 69 of the 
Act Rii KcMiii r HcsnEsiiAn Natii 

I. L. R. 10 All. 270 
Ste also Bhawax: Prasad r BrjJ Lal 

I. L. B. 10 All. 200 

100. - — TroAs/rr of Pro- j 

jteriy Act (IV of JSS2), *i SS and SO A decree 

on a fimnle rtiortoAwn ‘A- * 


and cannot be executed unless it u made absolute bv 
an order under s 89 of that Act Ham Lai r 
A'arain, I. L. S 12 AU. 530, folloucd. S«x» Prr- 
shad ilaily e A'tindo Lal Kar Hohapatra, /. L. 
R. IS Calc 130, distm;ni>shed I'ortth Xath 
Ifajumdar e Pom Jodu ifo;u>ndar, /. L. R. IC 
Calc. 245, referred to. Tara Prosad Roy r. 
Bqobodeb Roy . . I. L. R. 22 Calc. 931 

101. . — - Tfantftrof Pro- 

perfy Aci [IV of ISS2), t. 90— Personal ewe- 
nant An moef^ye lo pay — Application (a «Zf non. 
lypolheealtd property— “ Usance Isyally rtearer- 


case ot this propert;- bemg insuCScient 

for the satisfaction of the entire amount of the bond, 
the creditors uould be at liberty to realize (be 
amount remaining due from the obligors personally 
and from their other property.” /Islet, (hat oo 
separate cause of action for the personal remedy 
accrued after the mortgaged property nas found 
on sale to be , < 

debt, 1 
iraa oi 
nant t 

of the mortgaged property harirg been brought 
more than ten j ears after the date of the mortgage, 
the balance due upcm the mortgage rraa not legally 
recoverable otherwise than out of the property 
sold, and an application for a decree unaer a. 90 
of the Transfer of Property Act was not mam* 
tainable. Mtisahtb Zaman Khan v. Inai/aUvl-lah, 
r r P IJ 'it! • r.. .. ir-rr. , 


EXECUTION or DECBEB-coRfd. 

II. MODE OF E.XECUTIOX-eon/.f. 

(p) MoUTOAOC— COR tf. 

(he rate of (1 per cent, per annum up to the dato 
of reatizatwn. ami that the mortzagnl properties 
be made linble [par band irn jat) for realiziition of 
the decretal mone3.” Utld, that the decree was to 


Drisstr. TiloeloriioRi Datti.I. L.R. 24 Calc, and 
FazR Ilotsiadaf v. Eriihna BandAoo Rot;, /. L, 
R 2S Calc. SSO, rrfcrreil to. Chundra Xalh Day 
V. Durroda Soondury Ohose, I. L. R. 22 Calc. 813, 
distinguishetl L.al Bciury Sixon r. Habi* 
DCRltAftAtAv . 1. E. R, 20 Calc. 160 

3 O, W- N. 8 

103. — FuiVne morf- 

gagte—ExtcuUon against proycrfiu outude the 
local jurisdiction of the High Court.— Icatv to sue— 
Letters Patent, High Court, J850, el. 12—Appiiea‘ 
tion of restrictive leordi of that clause, IVoperties 
within Calcutta were mortgaged to the plaintw, and 
these properties, together Anth other properties out 
of Calcutta, were mortgagcil to a second mortgageo. 
In t suit against tbo mortgagor and the second 
mortgagee: //eld, that, after the usual mortgage 


^ .«a* ikiijuul uuo lo UlUl. iu» tWJ* 

trictive words of cl. 12 of the^l^ttcrs Patent, 


104. 


I. L.R. 24 Calc. 100 
IC.W.N.IBS 

Ezeeution of 

t in the posses- 
■ judginent<ie. 
of a Receiver 
. lortgage-decree. 


103. Zlortgage-deeree 

— Transfer of Property Act [IV of ISS2), Decree 
Jtgardei cs inorlgage decree vnder. In a auH lot 


'l. L. B. 26 Calc. 127 

105, Safe of mori- 

gaged •property — Order absolute for sale— Transfer 
of Property Act [IV of 18S2), s. 89. An order ab- 
solute {or sale under the provisions of the Transfer 
of Property Act is not^indispensably necessary as a 
conditbn prccedent_for the sale of a mortgaged 
6 P 


VOb. II 



( 4125 ) 


DIGEST OP CASES. 
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EXECUTION’ OF DECREE—tonfi. 

11. MODE OF EXECUTION— cORld. 

(p) Moetoaqe — conti. 

property in execution of a mortgage decree ; H is 
sufficient that there « an order for sale passed 
on the application of the dectce-holdcr. Siva 
PeruJiad 21aity v. Nundo Lail Kar ilahapatra, 
I. L. R. IS Calc. J39, and Tara Provid Roy v. 
BJtdbodeb Roy, I. L. R 22 Calc. 931, referred 
to Phol Chasd Ram r. NcRsmon PEnanAO 
Misser (1899) . . I E. R. 28 Calc. 73 

106. Transfer of 

Proptriy Act (IF of J8S2), «» 8S, 89 — J)eeree for 
sale after redemption of prior mortgagee — Payment 
of money due on the prior mortgages after the time 
limited by the decree — SSetX of sxith payment. In a 
suit for sale on a mortgage in which there were prior 
mortgages to be redeemed, the plaintiff obtained a 
decree for sale conditioned on his redeeroiog the 
prior mortgages w ithin two months He did not do 
* ' I r. -■ 4S.A 


EXECUTION OP DECREE— »nfJ. 

11. MODE OF EXECUTION— confd. 

(p) SIoRTOtOE — eonld. 

stile of a portion of the mortgaged property only^Pro- 
eeeds of sale of such portion insu0cient fo satiify 
decree — dppficn/ion for further order ahsdluU for 
sale of other properly. If an order absolute for 


nothing in law to prevent the decree-holder Iron) 
obtaining a further order to sell another portion of 

109, - Tramfer of 

Property Act {IVofl8S2), *« 8S, S9— Order ahfdule 
for sole of i>art of properly mortgaged — Appeal from 
decree — .4ppf icofion for further order for sale of entirt 
property for an amount including tntered accrued 
pending the appeal. Certain mortgagees, in w'bo*e 

• _ I .... .Nf Tnnrt(T;Hrp(j nrOpetty 


V. 2 tutu AUttf, A. Jli il alt. jU... . 

DsBzPRASiO V .1*1 Karav Si.von (1902) 

I: L. R. 24 AU. 470 

107 Transfer of 


obtained a decree for the sale ot part only o( the 
mortgaged property. Such portion having been 


mortgage-debt, there was, under the circumstances, 
no objection to the mortgagee obtainiag a decree 
oier, under b. 90 Semite : That there is nothing 
to prevent a mortgagee relinquishing his clium 

' ‘ ’ * ■ ’ *- snd if 

dent 


the unhypothecated property of the mori> 
gagor. SiiEO Prasad r Behari Lal ( 1903) 

I. Ii. R. 26 All 78 

108 


_ . , . — — Transfer v« 

Properiy Act (ft of 18S2), s. «9— Order absolBte /or 


1. li R. <e.<j Ail. *.0. 


he a bar or defence to a sun lui ^ 
the paitica were otherwise entitiw 
Nor did the renewal ot the leases or the 


to redeem 
msfiing of a 
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EXECITTION OP DPCnUE— co>i<<l 
n. MODE OF EXECUTIOX— MnM 
(f) Mortoace— 

ncTT Bcttlcmcnt in the names of nominees of the 
rnortpsgeea alter tho real title to the lands. There 
had bwn no pos«ession adrerre to the plaintifis, 
and the suit was, therefore, not harred by limitation. 
It appeared that there had been errors and defects 
in proceilnrc both previous to the decrees of 18S0-8I 
and in the execution proceedings and some of tho 


property ol perons who were not parties to the 
proceedings or properly reprcsenteil on tho record. 
As ag.sinst such persons the decrees or sales under 
them nere void without any proceedings to set 
them sstde. XirSea CAundcr OKah v .tiAoorHn. / 
ilanh. €47, followed. Tho question nhethcran 
estate is or is not properly represented in a suit is 
not a mere question of form, hut ono of su^ 
stance- Ooo of the decrees, in execution of which 
the sales took place, was made on an award after 
reference of the suit to arbitration and the other was 
a decTCo on a compromise of the suit that 

there had been no erroneous decision, ruling, or 


I. D. B. 92 Calc. 286 

111. — Decree on mort- 

gagt ojaiod TRin<)rs — Sale in execution — i?<ver«al o/ 
decree in appeal — A tlachment i n execution of a money 
decree — Title of the purchoeer in execution of the 
decree on the marigarje — Lts penden^Stag of ercctt- 
tion. A certain bouse belonged to a print family 
consisting of ta o brothers K&thubhai and Dayabhat 
and their cousin BhagubhaL A mortgage of the 
bouse was said to hare been effected Bhagubbai 
during the minority of his two cousins The mort* 
gagee got a decree for the recovery of the mortgage^ 
debt from the mortgaged property. An appeal 
was presented on behalf of tho minora on the 
ground that they were not bound by the decree and 
pending the appeal the mortgaged property was 
sold in execution of the decree and pnrebas^ by 
the defendant's father. Then the appeal came 
on and the decree was varied as to the minors 
by dismissing the suit against them and their 
property. Subsequently the plaintiff obtained a 
money-decree against Xathubhai and attached 
in execution thereof what he claimed to be hi3 
judgment-debtor’s ]tb share in the boose. The 


EXECTDTION OP DECREB— conW. 

11. MODE OF EXECOTION'-eontf, 

(;<) Mortoaoe — eonell. 

attachment was. however ra'wl »» 


thereupon brought the present suit for a declaration, 


ciiuuiiiiiaiiccs. ^'iin.u(.AtKtm AAon v, 
Atghdr AH XAon, /. L. H. lO All. 
ICff. Tommy v. ITAifc. S 11. Z- C. 49, referred 
to. The doctrlno of hr pendent does not defeat 
a purchaser under a ilecreo or ortler for sale, when 
the ii$ pendent u the suit in which that de. 


.--.gJ w avi-pJ IW 1*U1 bSCUie 

that, by stay or otherwise, no detriment ehall be 
euffered by tbe appellant in case the appeal succeeds. 
SmvLAL BnAOVAM V. BnAMaatreRASAD (lOO-t) 

I. D R. 28 Bom. 436 


(7 ) Partition. 

112 Decree for paxtition of 

property partlyascertalned and partly un- 
aecerta&ed — Part-exeeution. In tho course of a 
emt for declaration of right to property and for par- 
tition, a compromise was entered into, by which it 
was agreed that certain property already ascertaiaed 


could only bo executed as to the property which 
had been ascertained as divisible, and that, as to 
tbe other property, the decree must be taken as 
declaratory omy. Ram liAm Ram v. Cbcoaraji. 
Chooaeam v . Ram LirtT Ram . 4 C. D B, 97 
113. Decree for ebare of undi- 

vided plot of land and removal of trees 
thereon — Separafion of ehare— Civil Procedure 
Code, s. 26S~-Aa SIX of JS73, ei. 107-110— Par. 
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DIGEST OP CASES. 
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EXECUTION OF DECBEB— tonfi. 

11. MODE OF EXECUTION— coRJi. 

(p) Mortgaoe — eonfd. 

property in execution ot a mortgage decree ; it is 
sufficient that there is an order for sale passed 
on the application of the dccrer-holder. Siva 
Per'i^ad Matly v. A’uwfo Lall Kar Jfahapaira, 
/. L. P. JS Cofe. 139, and Tara Protad Hot/ v. 
BJtdbodeh Eoij, I. L. R, 22 Calc, 931, referred 
to PHOL OIAVD Ra5I t. Nersikoh Pebstjad 
Misser {1890} . . I. L. E. 23 Calc. 73 

106 ~ ■ — ■■ ■ Tntvafer of 

Proprriy Aei {IV of J8S2), as. SS, S9— Drerec for 
sale afler redfmption of prior mortgage* — Payment 
of money due on the prior mortgages after the time 
limited by the decree — Effect of such payment. In a 


J, L, R 20 AtU 440 . Raham Uahi Khan v. Oheuita, 
I. L R, 20 All 375 ; and Stta Ram r. Madho 
Lnt, I. £. B. 24 All 44, referred to. Ram Lai 
V. TvUa Knar, I. L R 19 All ISO, distinguished. 
Debi Prasad t> -lAt Kara'* Sisan (1902) 

I. L. B 24 AU 479 

107 — . — Transfer of 

Property Act {IV of JS82), ss S9, 90— Decree for sale 
of part Only of the mortgaged properly — Property sold 
trisuffKient to satisfy the mortgage debt— Africa- 
' t^agee hold- 
immovable 
for and 
. only of tbo 
mortgaged property. Such portion bsTing been 
sold, and the nett proceeds of the sale having proved 
insufficient to satisfy the mortgage-debt, the decree- 
holder applied for a decree over, under s. 90 of 
the Transfer of Property Act, against the nnhypo- 
theoated property of the mortgagor //eW, that, the 


EXECUTION OP DECREE-conId. 

11. JIODE OF EXECUTION— conW 
(p) Morto iOE—eonld. 

sale of a portion of the morl^a^cd properly only — Pro- 
ceeds of sale of such portion insu^eiint fa satisfy 
decree — Apjdkation for further order olijolufr for 
sale of other properly. If an order absolute for 
the sale of a portion only of the mortgageil property 
has been obtained by the mortgagee decree-holder, 
and the proceeds of the sale of that portion prove 
insafficient to satisfy the decretal debt, there is 
nothing in law to prevent the decree-holder from 
obtaining a further order to sell another portion of 
the mortgagetl property, provided that his applica- 
tion IS within limitation. B alrish AXJi Mah araj v. 
Mi-mirLii, (1902) . . I. L. R. 25 All. 212 

109. Transfer of 

Property Act (IV of 18S2),si 88,89 — Order aifciule 
for sale of part of property mortgaged — Appeal from 
decree— Applieotion for further order for salt of enfirf 
property for an amount including inlered aceruti 
pending the appeal. Certaio mortgagees, in whose 
favour a decree for sale of the mortgaged property 
has been passed, obtained an order absolute for sale 
of a portion of the mortgaged property. The jadg* 
uent.debtors appealeil from the decree for sale, and 
pending the appeal the amount realisable by sale of 
the mortgaged property was increased by the accru- 
al of interest. The judgment-debtors’ appeal was 
dismisaxl. Held, that under these circuostaneeSr 


" ’ ’ I. L. R. 25 All. 2d4 

310. Sale not set aside 

•pirtiH one year—Civil Procedure Code (Act KIV 
of 1882), s 311— Limitation Act {XV of 1877). Sen 
II, Arts 12, Hi. US~Tttlt of purchaser as agmnst 
mortgagor — Adverse possession — Redemption — 
Right of judgment creditor, purchasehy. Theiandsin 


me iinhypoth«atod property of the mort. 
gagor bnto Prasad v. Behari I/ai, (1002) 

1. I. R 26 AIL 79 

Propeny ,tcl (/Po/lSSS), , 35— 


acquiescence of the mortgagors not 

to a release of the equity of if 

bo a bar or defence to a suit f?; 

the parties were otherwise entitled , , 

Nor did the renewal of the leases or the matm;, oi 
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EXECUTION OP DECREE— ronjA 
n. MODE OP EXECUTION*— wnM 
(^) MonroAOE — eontd, 

new sctllctncnt in the n*mea of nominees of the 
mortpigeca alter the real title to the lands. There 
had b«n no possession adrerao to the plaintida, 
and the suit was therefore, not b8rrc<1 by limitation. 
It appeared that there ha<l been errors and defects 
inprweduro boih previous to the decrees of I8S0-8I 


them aside. Kithen CAunder OAm v. .-IrAooMin, 1 
J/arsh. 647, followed. The question nhether an 
estate is or Is not projierly represented in a salt is I 
not a mere question of form, but ono of eub> I 
stance. Ono of the dccrcos, m execution of which 
the sales took place, was made on an award after 
refeteoco of the suit to erbitrstion and the other was 
a decree on a compromise of the suit :—//;£/, (bat 
there had been no erroneous decision, ruling, or 
exercise of the discretion of the Court tn a matter io 
which it bad jurisdiction, ilaikarjun x. Narkart, 
I. L. R. 25 Rom. 337 : L. R. 27 /. A. 2J6, distin- 
guished. The lower Appellate Court hanoggiren 
a decree for redemption of the n hole of the property t 
—Etld, that under the above circumstances and the 
fact that the suit, which was compromised, was ono 
for a debt not secured by a mortgage, redemption 
ebould be allowed only of the shares of those parties 
w ho bad not been properly represented m the suits. 
KzxAsaniAL r. Daoi (1905) 

I. If. B. 82 Calc. 290 

111. Decree on morl- 

gage (tgainsl minors — Salt tn arrcu/ion— Deoersal o/ 
decree in appeal — Altaehment tn execution of a money 
Jtcree — TtUe of the purchaser tn «««/«<»» of the 
decree onihe mortgage — Lts pendens— .Stag of execu- 


was presented on behalf of the minors on the 
ground that they were not bound by the decree and 
pending the appeal the mortgage property was 
sold in execution of the decree and puichas^ by 
the defendant's father. Then the appeal came 
on and the decree wu varied as to the minors 
by dismissing the suit against them and their 
property. Subsequently the plaintlfi obtain^ a 
tsoney.decree against Kathubhai and attached 
in execution thereof uhat he claimed to be his 
judgment-debtor’s Jib share in the house. The 


EXECUTION or DECREE— 

n. MODE OF EXECUTION’-confcf, 

(p) MonTOAQE — conell. 

attachment was, however, rais»l at the instance of 
the defendants whorcbeil on their father’s Court- 
purchase and contended that the judgment-debtor 
Katbubhai had no claim to the house. The pliintiil 
thereupon brought the present suit for a declaration, 
affirming his right to attach. Held, confirming the 
decree, nhich dismissed the suit, that the title of the 
defendant's father as piircha-ser at the 0)urt-s.-ilc 
must prevail. Though the decree on the mortgage 
was varied m appeal by dismissing the suit as against 
the minors and their property, still as the defend- 


to. The doctrine of hs pendens docs not defeat 
» purchaser under a decree or order for sale, when 
tho hi pendent is the very suit in which that de- 


an appeal is presented from a decree directing 
the sale of property in dispute in a suit, then the 
only course is to take such steps as null secure 


[q) PAarmox, 

TIa/.»bc> fny. r,f 


u as agreed that certain property already ascertained 
should ho divided in certain proportions, and that 
certain other property not yet ascertained should, 
on being ascertained, ho partitioned on the same 
basis. The Court merely recorded tho comprOBuse 
and declared that the decree should be acco^ing to 
terms therein set out. Held, that this decree 
could only bo executed as to the property which 
had been ascertained ns divisible, and that, as to 
the other property, the decree must be taken as 
declaratory only. Ram Lapit Ram f. Chooabam. 
Chooaram V. IUm LAPrr Ram . 4 C. L B. 97 

liS- Decree for share of tindi- 

Tided plot of land and removal of trees 
thereon— ^eparalion of share — Civil Proeedure 
Code, s. 2C5—Aa XIX of JS73, ss. 107-110— Par. 
tition of mahed, M obtained against R a decree for 

E issessioa of “ a one-fourth share of the two fallow 
nds. Nos. 490 and 541, measuring 7 bighas and 

6p2 
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EXECUTION OF DECEEE— conli. 

11. MODE OF EXECUTION— eonW. 

(g) Paetitiok — eoncld. 

2 bighas 16 bisnas respectively, after reoioral of 
the trees planted thereon.’* The Court in execot- 
ing the decree, placed the decree-holder injoint pos- 
session of the two plots to the extent of the one- 
fourth share decreed to him, but declined to remove 
the trees until the said share had been specifically 
ascertaind and partitioned by the Collector in re- 
ference to e. 265 of the Civil Procedure Code 
Held, that the decree could not be understood to en- 
title the plaintiff to remove the trees from a larger 
area than that to which he vaa entitled under that 
decree ; and that, so long as that area remained 
joint and unascertamed, the p'aintiS could not exe- 
cute the decree in the manner sought. Held, also, 
that the decree in the present case could not be called 
a “ decree for the partition or for the separate 
]X}ssession of a share of an undivided estate paying 
revenue to Government ” within the meaning of s- 
265 of the Civil Procedure Code, bo as to recjuirc the 
intervention of the Collector for the purposo of oze- 
cutiog'the decree; and that the Court of first ins- 


114. , — Powers of Court exeent- 

ing a decree for partition— Ciul Procedure 
Code, 1SS2, 1 . 396— Parly uall. Held, that a Court 
has no power, under 8. 396 of the Code of Civil Pro- 
cedure to order its Amm to cause a wall to be built 
separating iwrtions of property of which partition 
has been decreed Sohxh Lal v. HAnneo Saiiai 

I. L. R. 19 All. 104 

115. Partilion sutl — 

Decree — Appltcation for execuUon ly delendant — 


term as to Court-fees The defendant having 
appealed against the said order : Held, reversing 
the onler, that the executing Court having regard 
to the terms of the decree was not jumfied in 
requiring payment of an additional Conrt-fec 
on the plaint Mm Sadetot*! v Nueudw (1905) 
I. D. R. 20 Bom. 70 

(r) Paetnehs. 


EXECUTION OF DECREE— coafi. 

• 11. MODE OP EXECUTION— confd. 

(r) Paetnees — eondd. 

and the other partners of the firm. Keshav 
Goeal Gikde 0 . Rayapa . . 12 Bom. 165 


117. Order for delivery of pos. 

seBslon— C«ri7 Procedure Code, 1859, s. 223^ 
SemMe : A decree which is not a decree for posses- 
sion cannot, under s. 223, be executed by an order for 
debveiyof possession of property m the possession 
of a third party who has acquired a title subse- 
quently to the institution of the amt, Asieeeoo- 
mssA Kuatoon V. Abeqookissa KiiATooy 

16 W. B. SOT 

118. - — — Decree for khas posses- 


slon — Procedure Code. 1859, g. 223 — Bemoval 
of hutldiny. If in executmg a decree for khas 
possession it is necessary to remove any of the 
defendants from the lanS covered by the decree, 
the Court, on application, is authorized itndcr 
Act VIll of 1859, a. 223, to remove such 
person ; but if the decree is silent as to a 
ouddiag situated on the land, it is not within the 
province of the Court which executes to direct 
that the btulding be pulled down. Basiu 
G oEDrn Shaea t-. Brtjenubo Coohae Rot 
Chowuhey , . . .18 W. R, 627 

119. - Decree for possession of 
house— CinT Procedure Code, 1859, g. 223— 
Pogeeggion of louse locked up by judgment^deltor. 
In a case m which the officers of a Munsif’s 
Court were unable to give a decree-holder posses- 

I sion of a bouse, because the judgment-debtor had 
' bolted artl locked the doors, and the Munsif 
' struck the case off the^file, the High Court held 
that tfao Munsif was bound, under the Code of 
Civil Procedure, s. 223, to remove the locks and to 
place the decree-holder in possession of the bonsc 
GuirssH ChrUEDEE Shah v. Rait DhukeeIDo'see 
22 -W. R 283 

120. Decrees generally— Cm! 

Procedure Code, 1859i e. 223 Act VUI ot 1859, s 
223, referi to decrees generallr whenerer they zoay 
be jiassed, and iirondes that, being so passed, they 
are to be effectual from the time the suit was 
mstituted, so fat as parties claimingunder a title 
made by the judgment-debtor are concerned, even 

when such title was created befoie an 


missed and no petition of appeal is bled, the suit 
has no legal e\istence, and there is no suit pm ' 

ing CHtTifDrE CooaiAE Uahooree v. G^rE 

rinro Coi-AMEE . . 20 W. E. sot 

121 Decree pardy • 


[ oeewpoftoR of dtfendanls' ratyals—Cnd Procc' 
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XSECUnON or decree— conJi. 

^11. MODE OP EXECUTION— conlA 

Posstsstox— co*li 

I’ltre Cocf<*, JM9, «». 223,221. Where » Occrc* ia 
j«artly for » share of Und Jn the oecumncy or hhas 
^xisacssion of the dcfendan ta and partly for a sliaro of 


Skdwer & Co 7 W. B. 370 

Rerersinf; on rcriew, ac. , 3 W. B. 144 

122 Decree for ijmali property 

— CirilProc'dure Code, 1S59, ts 223, 221. Where 
masmt against certain sutputtcoa and potnidara 
to recover possession of a aharo of an ijraali 
fanuly laln^ plnintiQ obtained a dcerw.it was 
held that the Court executinf; was bound, under 
H. 233, Act VIII of I8j9, to put her m possosaion of 
the immovtable propertj’ adjudged, and, if nccea- 
■<afy, to remove any person who might refuso to 
vacate j and that her having already been put in 
(xtsscsiiion under tbe provisions of s 221 was no bar 
to her being put into the more direct and actual 
possession contemplated by a 223. Adorcuonre 
D assEE V. PREiictruxo Mossaxt 9 W. B. 464 

123. Delivery of chares and 

Interest in properti^— ell'll Pneedure^^ Code, 


I 


of the shares and interest of S and 0, but that 
tlie Court in execution was not suthoriz^ to mahe 
any enquiry into the extent or amount of these 
«hare3 in relation to the other defendants. Aasona 
Peeshad Mookejuee V. TBOYLCCKnifATB Paol 
CHOWD mtY .... 13 W. B. 123 


125. Ehas possesalon— Cieif 

Procedure Code, 1859, es. 223, 221. Where a de- 
•crec-holdef, who bad received possession under a 


EXECUTION OF DECREE-cOTli. 

II. MODE OP EXECUTION— eon/rf. 
to PossEssios— coniJ. 

224. Code of Civil Procedure, and gave the usual 
acknowledgment, was refused Lhas possession of 
part of the land which defendants chimed to bold 
as raiyats, it was held that his proper course was an 
application under s. 223, although the case liad been 
struck off the execution file, and that defendaot's 
allegation of purchase (their solo plea at the trial) 
having failed, they could not aftenrards set up a 
miyati title, Bakeb Mcirroos c. CorEB Dnroour 
12 W. R. 286 

12C . CijH ProeeduTc 

Code, et 263, 261. Applying the principle laid 
down in ..Idorcmonce Dojiiee v. Prem Chtind J/us* 
saitf. 9 U*. R. 451, and Ranee 3/uA(oon v. Oopee 
Dhujytil, 12 ir. R. 2SS, it was held that a Munaif 
had jurisdiction to issue an order for khas possession 
under a. 2C3, Act V'lII of 1859, aUliough in the first 
instance bo had ordered itosscssion to bo given under 
8 2t>l. lIimKisnoRE AcDinKARVf. SuDorCmRi- 
ocrNosdce . . .17 W. B. 80 

127. Beversal of decree — Reversal 

o/deeree ffmny tnorlyaj^rs poseesiion^Execuiionof 
deeree mode on titertnl. Where a decree nnder 
which nortgagora obtained poaiession of mortgaged 

K ropcity is reversed, the mortgagees are entitled to 
» replaced in possession and to get complete 
restitution, and to bo placed m tbe same position 
as they were in before the erroneous decree was 
made, oven if tbo decree reversing the erroneous 
decree docs not provide that the mortgagees should 
recover possession, KootmuK Lall v Rasi 
R ocni Stxon ... 14 W. B. 465 

126 Decree for possession of 

lands of which plaintiff is partly in posses- 
sion. In a suit for possession of certain plots of 
land, whero plamtifi appeared to he in exclusive pos- 
session of other lands devolving by tho same title, 
the Slunsif compelled thevplaintifi to alter her 


posscssKHi which were aUeged to exceed the one- 
third decree. Ildd, that the decree-holder was 
entitled to execute her decree in respect of the lands 
in tbe hands of the defendant. Radoa Ebisto 
P a^JAii V. BAMisooxnuitEB Dossee 13 W. B, 9 

129. Decree for specified pro* 

perty. IVTiere it was ordered in execution that 
a decree-holder should get possession of a specified 
plot out of three into which certain property bad 
been divided for purposes of valuation, and if that 
did not satisfy the decree, other property should be 
added from the other plots ; — Hda, that, eo long 
as any portion of the specified plot remained, the 
decree-holder could not touch the remainin'' plow 
Jooesdbo Nath Mcxuce v. Buor Kzsara Bor 
i8 W. B, 101 
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EXECDTION OP DECEEP— ccn/JJ 
11. MODE OF EXECUTION— confef. 


EXECTJTIOM’ OP DECREE— con/i 
11. MODE OF EXECUTION— 


(s) PossEssios— contf. 

ISO. Decree in partition suit — 

Civil Procedure Code, 1882, e 263 — Deliitry of pos- 
eee^ton to decree-holder in execution — Dieposseaion of 
third party — Partition, suit for. The delireiy ol pos- 
session under s 203 of the Civil I^etlure (^c con- 
templates the decree-holder bejug placed in actual 
possession by possibly dispossessing in thecyeoflaw 
a third person who is not aSect<^ by the decree. 
The mere formal delivery of possession cannot of 
itself effect such dispossession unless the deprivation 
of possession be complete as a fact, a conclusion 
uhicb the Court has to form on the ubole of the 
evidence. It docs not make any difference if such 
a decree is in a partition suit. Rastcn^NitRA 
ScBRAO V Ravji I. Xi. E. 20 Bom 351 

ISL Decree for possession of a 

village — Possession of account-books— 
of the holders of such a decree to the posses- 
sion of village account-books and other papers 
reldbng lo the »it<inng«ineTil of the viKoje— Title- 
deed?. The plaintiffs, as managers of a temple, 
obtained a decree for the possession of a certain 
loam village. After taking possession of the 
vilUge they called upon the defendants to hand 
over to them the village account books and other 
documents relating to the management of the 
Tillage. The defendants refused. Thereupon the 
plaintiffs presented a darkhast In execution, pray, 
ing (infer afi'a) for the delirer.i of those books and 
documents. Tlie Subordinate Judge rejected thb 
application on the ground that it u as beyond the 
terms of the decree Held, on appeal to the High 
Court, that the plaintiffs ncre entitled to the 
possession of the account books and documents m 
question as being essential to the proper and 
effectual enjoyment and management of the villace 
awarded by the decree Such books and documents 
were properly to be regarded as accessory to the 
estate and as claimable b}' those to v horn it had 
been awarded. The title-deeds of an estate, 
counter part leases, and other documents of the 
like kind, such as kabuliats in India, ought to be 
regarded as accessory to the estate, and to pass with 
it, whether the transfer is made b 3 ’ a conveyance, 
a decree or a certificate of sale. Bhawaki Dett r. 
Deteav Madhavuat . L D. B. U Bom. 485 
132. Sale in esecutlon of pro- 

perty not belonging to the judgment-debtor 
— 5«if htf ouTitr of property so sold tO recoter 
pofsestion — Limilation Act (XT of 1877), Seh. 
II, Art*. 12 and III Where m execution of an 
order under s. 412 of the Code of Cml Procednre 
for paj ment of Court-fees certain immoreablo 
property was sold as the property of the 
liable under such order, which m fact did not 
belonj; to them, but to a third person, who liad 
no notice of the sale //eW, that the true owner 
of the projxrtj so sold was competent to treat the 
sale as a nulhti and to bring hia suit for recovery of 
possession at anv time within 12 years from tbedate. 


(?) PossESSlOi*— cooeW. 

when be lost possession, hlallarjun v. Harharlf 
I. L. S- 25 Bom. 337, distinguished, llathxi v. 
Badri Das, I, L. i?. 5 All. 611, Baltcant Bao v. 
Jttuhammad Husain, 1, L. li. 15 All. 324, and 
Sukhdeo Prasad v, Jamna, I, L. B. 23 AU. CO, 
refertcdto J^valaSahaiv. Masiat Khas( 1904) 
L r. R. 26 AM 346 
233 . — . , _ Execution in excess of de- 
cree — Cotirf ’? inherent pmcerto male restilutionupon 
applicalion — Begular suit not necessary. Plaintiff 
obtained a decree in the Court of first instance for 
confirmation of possession, and this decree was 
reversed on appeal. In the meantime in proceed- 
ings taken to execute the decree of the first Court, 
plaintiff bad obtained possession. On defendant 
applying for restitution of possession plaintiff 
contended that m putting plaintiff in possession 
the Court had gone beyond the terms of the 
deereeand Ihodefendant'aremedy'vasby bringing 
& regular suit. Held, overruling the contention, 
that the Court, which was induce to wrongly p'’® 
possession, had inherent power to order restitution. 
Kaja Stngh r. Kooldip Stngh, J. L. B. 21 Cale. 
9$9, and Mooloond Lai v. Mahomed Sami Meah, 
/. L. B. li Cale. JJ/, relied on PWESB 
PsOSBA© V Shajteab Chowdhrt (1005) 

8 O. W. If. S8l 

J34, Sale of property 

not included in dfcree— ^ofe confirmed vithovl 
objection on part of judgment-debtor— Fnmte 
sale by heirs of judgment-debtor to a thri 
party— Bights of purehastrs inter se. In execu- 
tion of a decree for sale on a mortgage the interest 
of the judgmentdebtor in the whole of certain 
property, instead of in half onlj-, which was all 
that was mortgaged, was sold. The sale was 
confirmed, possession was delivered and mutation 
proceedings _ look place in favour of _the 


•d as a oUKo 
•ntitled to 

Baedeo 


i.l*il.27All 63 

(0 PncsciPAi. A^■I• StmzTT. 

Decree asainet P"”'*? p 

nd surety — Interest. B M, B, . 

>r money due for goods supplied. jn. 

kmas were filed by each of the four defendant., la 
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EXECUTIOIT or DECBEE-twitf. 

U. MODE OF EXECUTIOK— ctfn«. 

(0 rBIXCir*L AKD SCEtTV— fow/rf. 
irbich they admitted tho debt, ted each undertook 
to T>ay one-Iouith thcrtot, vith intemt, by inatat* 
ments; and each further apred that, if the other 
three ehouid make default and the amount due by 
them should not be realized by the sale of their pro* 
petty, then he should be liable to make pood the 
deficiency. A decree teas passed by the Court in 
accordance with the terms of the solehnamas. C 
and Peach paid up their fourth shares, but if and if, 
haring failetl to pay. It applied for execution against 
C and P tn respect of the liability of it and It. 
Ilttd, that, m the absence of proof that the whole 


titled to interest after the time when he might and 
ought to have put up the property of the principal 
debtort for sale, when, Mssibty it might hare rea- 
lized the whole of the debt then due. RAMa^tr:(p 
KUONPOO t. COOWDBSY SOONDEB NaIUIN SaBU>OY 
I. L B. 4 Calc. 031 

136. — S(<iy o/ ezecu- 

fion on ^iwfl^ eeeunly — D«/auU of judgment- 
deltor—Liabilily of surety in extculton—Dtcree 
hote to be talufied tehen property brought tnlo 
Covri by fvdgmenl-ddtor and payment mode by 
ttifety. The execution of a decree for partition was 
stayed pending appeal on the defendant giving 
security that he would satisfy such decree as might 
ultimately be passed against him by tho Appellate 
Court. That Court confirmed the decree of (he 
lower Court In obedience to the decree, thejudg- 
ment-debtor deposited in Court certain property in 
bis possession consisting of bonds, decrees, and 
other articles Butashedidnotpi^ucethe whole 
of the property as ordered by the decree, the Court 
directed execution to proceed against his surctv. 
The surety paid into Court the full sum stipulated 
in ^ the surety-bond. Thereupon the judgment- 


juuuueeu iiicuun uyttie judgment-debtor should be 


UUrAL f<AXA bBET r. JODABMAL 

I. L. B, 19 Bom. 578 


EXECUTION or DECREE-«nW. 

11. JIODE OF EXECUTION*— conlif. 

(«) pBODtreZ 07 liAtrO. 

137. Decree for produce of 

land — r«eti(i''m for future prorfuce — Dttrte 
before Civil Procedure Code, iWfi. In the execu- 
tion of a decree for land passed prior to tho enact- 
ment of the Code of CivO Procedure, in which the 

.a. ,» .i, t . 

• a * • I ■ con,. 

. ... grant 

Icututr piuiuco bp to lue iiuio oi execution. 
CnisviirA CnXTTY r. NABAKAriiYA . 6 ^ad. 16 

(c) Revoyal Of BclLOItCOS, 

188. . Decree ordering removal 

of v»aU — C»nl ProttduTe Code {Att X of 1877), 
ts. 23S and SfiO — Special appeal, potcer of High 
Court tn Upon an application under e. 235 of 
the Civil Procedure Code (Act X of 1877) for the 


S'* AwIa. in l.«lin in ll-A • in - .!•, 


order it had, but that it should hare pointed out to 
the decree-holder the manner in which he should 

a.—v nA ibft 4U . 4 , 1 


fixed by such notice ; and that, if he fail to comply 
with such order within the time so limited, the 
Court might then, at the instance of tho decree- 
holder, make an order either for the judgment* 

'R— . nm tnn 4V— • «4 4 1 


Chowohkain 

I. L. B. 8 Calc. 174 : 0 c. Xu B. 453 
(w?) Rionr 07 Way. 

188. Decree giving passage 

through doorway— fiemonil of door. TOere a 
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i{ 4137 J5IGEST OF CASES. 


EXECTTTIOIT OP DECREU— confd. 
11. MODE OF EXECUTlON>-<onfe?. 


EXECUTION OF EECKEB-?on«. 

11. MODE OF EXECUTIOX-mw«. 


(ui) RjQQx OP Way— concii 

decree only declared plaintiffs* tight of paesago 
through a doorway and to remove the brwi-wotk 
with which it Was filled: — Hdd, that in executing it 
the decree-holder was not anthorued to remove a 
wooden door in existence there. Rookkeb Kant 
Chowdhby V. NoifD Lali, CnownnnY 

26 W. R. 120 


{x) Sibdah, Heib op, Decree aqaisst. 

140. Decree against heir of 

Sirdar — Suit on decree. The mode of enforcing 
agamst a Sirdar’s heir (who is not a Sirdar) a decree 
passed by the Agent’s Court against that Sirdar is 
by a suit founded upon the decree. Oovrs d Vamah 
0 . Sabbaraii RAiiCHAinjBA . I. li. E. 3 Bom. 42 


(y) Temple, Scheme for lUyAOEMEsr op. 

141. Failure of trustees to 

carry out Bcheme— Afode cf en/oremy proper 
TTianagerntnl— Removal of truetee^—CivS Pro- 
cedure Code (Act XIV of liS2), «. Si$ and 260— 
Separate suit A decree wa^ passed in a suit under 
8. 639 of the Civil Procedure Code (Act XIV of 
18SS) settling a scheme of management of a certain 
temple. The scheme provided that the defendants 
and their hens were, during their good conduct, 
to be retained as trustees and managers of the 


diiM. aue pjaiuiius pra>ea mai tne uetendants 
should be removed from their office, and that the 


(s) Validixy op Decree — concld. 

by the defendant in a mortgage suit to the 
sale of properties directed to bo sold by the 
decree in such suit, on the ground that such 
propMty is not liable for the decree, is not 
an objection relating to the execution, discharge 
or satisfaction of the decree within the meaning 
of 8. 244 (e) of the Code of Civil Procedure but 
one questioning the validity of the decree itself 
and cannot bo entertained in eiecutton proceedings- 
Kumabetta Servaiosas V. SaBapathy C UEfr iAB 
(1906) . . . . 1. 1». B. 30 Mad. 20 

12. EXECUTION OF DECREE ON OR AFTER 
AGREEMENTS OR COMPROJIISES. 

1. Agreement of parties not 

embodied m a decree. Execution cannot he 
issued upon a razinamah, unless the terms of it are 
embodied in a decree of the Court. Dasbba Vev- 
KA»TA Sastei t. VnRixLA Ganoaia. Ex parte 
Vcreixa Qakoau . . .2 Mad. 305 

2. Compromise of suit— Dt* 

cret tMdt on rattnamah after lapse of fiit ytM 
—Rxeeation of decree on rerinautah. A suit was 
compromised by a razinamah whfch required that s 
decree should be passed in conformity with its terms. 
The Munsif, instead of passing a regular decree, «• 
dor&^ an informal order on the razinamah, and five 
years afterwards, upon an application for execution, 
the Munsif made a formal decree and ordered its 
execution. The Civil Judge considered this 

dure erroneous, and orders that the decree shouW 


perty, 


by both. Damodarbhat v . BBoanuALL 
I. Ii. R. 24 Bom. 45 

(») Valihity op Decree. 


0 .execute 

soTeamnnh made after decree )Vhere_partie3 


3. 


. Application 


I 

to a suit which had been decreed entered 
I remand into a compromise and fifed a sofenamso m 
! accordance Mith which the case was decideas 
' Hdd, that an application to execute the solenaman 
was not a proceeding taken on the basis ® 
decree, and was illegal. Freo JIathobSi^ar • 
— — J5 w. Iv. ni** 


. Agreement not to execute 

■ uecree— /ttjunriioa to restrain «rccu/i'oa— biwi 
i Procedure Code. 18S9. s. 206. Where a decre^ 

I bolder agreos for a good consiclej'abon not ^ 


— — Objection to validity of 
. ^ FfOeedureCode ( Act XIV of 1882), 1 

i' *** j' — 06 ;eCfion to tvhdily of decree cannot \ • 
6' raised in execution proccedimji. An objection 


142. - 

decree— CtiJ 
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EXECUTION OF DECREE— 

12. EXECUTION* OF DECREE ON* OR AFTER 
AGREEMENTS OR COMPROMISES— 

B. - ABTcement not to cxoc^to 

unless on a contingency — Agrttmtat to gitt 
gooi itile. Certain property Tras hanJc^l o^tT by * 
judgment-debtor to the decree-holder for the pur- 


decree. Utli, that the reasonable eonstniction to 
be put upon this agreement xras that, if there ap- 
peared to be a defect of title to any portion of the 
property handed over, and the decrcc-holdcf should 
be dispossessed of it by reason of such defect, then 
the transaction u as to be put an end to, and bo was 
to rerert to his original ri^ht. As a part of the 
agreement, the judgment-debtor u as held to have 
uaived the benefit of the law of limitation if the 
event should happen upon which the decree-holder 
was entitled to fall back upon and execute his 
decree. Roy Lccumeepct Sison e. Jowantm 

Ar r 18 W- R. 407 

6. Agreement for execution 

in a particular manner— Agreement maie be- 
/ore deerte An agiecmcnt entcrctl into before 
decree between a person ivho 8ubse<}ueotly became 
the decree-holder and the defendant, his debtor, sti- 
pulating that the decree should be enforced in a 
particular manner, is no bar to the execution of that 
decree according to its terms. SasnaiuM Ram 
Cbakoba DisaniT v. Govisd Vasias Dissotr 
* 10 Bom. 301 

^ 7. . Second execution after 


execution-creditor, and misapplied by him. A 
second execution was aftenvards issued under tbo 
same decree m ignorance of the first. Bild, that, 
although the mooktear may not have had authority 
to receive tbo proceeds of the first execution, the 
receipt of such proceeds by the Court oKicer eh- 
solvid tho execution-debtor from all further ha- 


8. Judgment-debtor acquiring 

interest in property after sale in exe- 
cution— RijAt to ttcond execution for balance of 


EXECUTION OF DECREE— con/d. 

12. EXECUTION* OF DECREE ON* OU AUER 
AGREEMENTS OH COMFRO.MISE't— con/d. 
on W« decree. G ^XESii Persihd v. Sheo Cnuncw 

Ull 0 N. W. 107 

0, . Execution after satisfoc. 

I tion— D<‘frfc for )<o^nr$iion. A decree for posse*. 


I , ■ ; ,, 

10. Aliitalc, Agrte- 

[ ment under-^Agreeing to tnlcrc^t at cerfai'i rate 
I vapiid— Subit^umt e^uulion. Where a decree- 
' lioider, under a misconception of tho law, asked to 

recciro interest, calculating that he was not entitled 
to noro on account of interest than the principal 
sum decreed, and tho judgment-debtor did not pay 
in tho money: — Held, that tho decree-holder was en- 
titled to fall back upon the onginal decree, and exe- 
cute it according to its terms Abed Hosseis f. 
.\S3CD Aly . . . . U W. R. 29 

11, — Execution after adjust, 
ment out of Court — Cerftfiealrs of -pari ealis- 
faction — Act X of JS77, *■ 258 Where a judgment- 

f debtor has out of Court partly satisfied bis decree- 
holder subsequent to tbo transnussion of the deeiee 
I for execution to another Court, but before actual 
I execution has been applied for, he is entitled, on 

I 


Roy BrtUDooE r. C^c^■sooM^L 
' E D. Zt, 6 Calc. 448 

I 12. Ctt'il Proetdure 

I Code, 1877, s. 285. S. >35 of the Cieil Procedure 
Code puts on the party applying for execution the 
obligation of stating any adjustment between the 
parties after decree, that 13, any matter not done 
I through tbo Courtaswellasanyagrccmentthrough 
I the Court. PauriYYA i' NAmsANNin 

I. L. R. 2 Had. 210 

IS. — Cnil Procedure 

Codc,1877,r. 253 An adjnstmentofa decreonot 
certified to the Court by either party withm tho time 
‘ bnuted by law cannot be recognised as a bar to exe- 
cution. CnEOUMBIRA PlLUI V. RaTNA AADUL 
I E L. R. 3 Had. US 

14. Satisfaction of decree— Sub- 


Harsh. 211 1 1 Hay 687 

SaUtfacUon of 

decrees by ayreemenf— One decree afterwards set 
. aside. By mutual agreement two decree-holders 
I entered up satisfaction in respect of their cross- 
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( 4141 ) DIGEST ' 

EXECUTION OP DECEEE— eonlrf. 

12 EXECUTION OF DECREE ON OR AFTER 
AGREEMENTS OR COJIPROMISES— <onfA 


i>ai<^iu>.wiuu UJU «.IUtll-U. 

The grouQds upon ivliich the a pplication could bare 
been entertained discussed. GrwsATH Rov r. 
Dixabakdbu Na^di . . 8 E. L. E. Ap. 62 

16. iSeftlewenl of 

case — Suhsejuent apjdifolion jor rzttvhon. A 


titid, iLAi, ua iiiu/ippeiuie Lourt uia not rexen-e 
the decision of the 6nt Court, the decree stood goal, 
czeeptsofar as the plaintiffs, judgoient-creditois, 
were debarred from ezecutingit by their own agree- 
ment. Mewa S^^o v. Azbmoocdtx^* Kban 

13 W. R. 311 

17. .1 - — I Intended salie- 

faction— Strilin/j vff e«e«(ion--F<i»7urc to earn- 
plete salMfaclion. M mtimation to the Court of a 
eo&fempUted satlsfaotloa of the decree by arbitra- 
tion, on which intimetjon the ezecution-ease was 
removed from the file, would not preclude the de- 
croc-holder from suing out execution again, unless 
it be proved on enquiry that the result of the private 
Arbitration was » satisfaction of the decree m the 
mode coiitcmp’ated by the parties CuoOKhce 
Lall t' Dooroa PuRsnAs . . 8 Agra 252 

18. - J pj^jfation by 

assijnee of decree-holder after saUafacUon entered 
A share of a decree was mortgaged by the decree- 
holder's vendor, who sold his rights and interests to 


19. Service of idol— Deed of 

com-pronn^c. Two brothers erecuted and fifed 
a deed of compromise, tliTiding between tbem 
the family property, and a decree was 


F CASES. 

EXECUTION OF EECKEE-c<)r.W. 

li EXECtmON OF BECBEE ON OR AFTER 

AGREEMENTS OR COMFROJESES-conW. 
.ridewf was entitled to eiecute the decree for metno 
frrofits of the idol lairds, without ahowing'that the 
ceremonies had been performed by her husband out 
of bis own private funds. RADiujtBny JIcSTAn r. 
TlnAMONCB PASSSE 

2 B. L. R. P. C. 79 j 11 W. E. F. C. 31 
/ 12 Moo. I. A. 380 

20. Eeftind decreed— AppUca- 

tion for further execution. A decree-holder 
attached certain money deposited to the cre- 
dit of a suit in another Court, to which suit the 
judgment-debtor was a party, in the belief that the 
said money belonged to the judgment-debtor 
Tho money having been remitted from the Court 
in which It was deposited to the Court executing 
the decree, a claim was made in that Court by the 
partj entitled to the money. The claim w-as re- 
lected. and tho money was paid out to the decree- 
holder. and satisfaction, of the decree was enttred 
in the register. Asuitwastben brought against the 
d<<ree'holder, and it was d«ireed that he should 

■ I 

satisfaction being entered in the register was no 
bar to thx' application being granted LaEsmiAKA 
CnETTi »’• Naexsimbasami . I. L. E, 7 Mad. 187 

21. — Limitation— Portiaf eatithe- 

tion vttder orronyemen/j made Itf Court — .7wo«. 
quent applicolion for esreeution. In execution of a 
decree, an order was made by the Court direct, 
mg thcpa>mei\t of the rents of certain property 
which bail been attached as they became due 
from the mokunindar to the judgnient-debtor«v 
to he made to the decree-holder to satisfy his decree ; 
and afterwards the execution -case was struck off the 
file. Subsequently, default having been made hy 
the motumridar m the payment of the rents of 
certain jears, and the decree not bax-ing been 
fuUy satisfied, the dccrce-hoIder apphed for an 
Older directing the payment of therents which weie 
in am«r to be made by the mokurandat in accord- 
ance with the previous order. Notice hanng been 


22. Partial satisfaction— 

jfrotntte — further application for 
A, having obtained a decree against B ana o 
(the former being made primarily liable), toou 
out cz«utJon, and, on obtaining partial pax-- 


( ) 

EXECUTION OF DECREE-ft*J<f 

12. EXECirriON OF DECREE ON OR AFTER 
AGREESIENTS OR C031PR05IISES— ronfcf. 
ment of the amount due to him by the Bateol 
certain rroperty belonging to R, entered up satis* 
faction as to that amount. Subsequently, D, 


flo sfb»ch C was not made a party) was compro- 
mised by A. who agreed to male a partial refund. 
Utli, on A’a applying for esecuHon a second time 
against the rcpresentatlces of Ct that the partial 
satisfaction of the decree entered up was binding 
upon A, 90 as to prerent a second apphcation 
for execution for the same amount being made ; and 
(hat, even were it not so. the refund made on a pri- 
vate understanding between them by A to D in the 


DIGEST OF CASr.S. 
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EXECUTION OF EECHEE-ron/<f. 

12. E.XECUTION OF DECREE ON OR AFTFP 
AGRCE3IENTS OR COJII’ROMISES— conW.' 

BOii-;wy»nenf of rtnt though afipa/o/ion for juifjmmt 
contained in compromtae decree — Cinf Proc^ure 
Code (Ael XIV of 1SS2), e. 211— Decree confoinino 
{general fUpulation — Poieer of Court to refieie 
again't penalty in ereeiilton proeeedingi. Certain 
lands ttcro bold on lease, and the rent fell into 
arrears A suit was then brought for the 
arreanand lor possession, but the parties arrived 
at a compromise, and a decree was passed in 


made, and possession of the lands and the arrears of 
rent were sought for in execution of the decree, when 
it was objected that the stipulation for forfeiture for 


23. ■ Aequteieenee. 

Certain proj«rty was attached in exccntion of a de- 


ueciee in isii uuuiu iiui ue lecutcuu m viccuviwn 
under the decree of 1855 against the betrs of the 
judgipent*debtor, and that no acquiescenee'in (be 
past on the part of the judgment-debtor under the 
decree of 1847 could render such execution valid 
BrsDA rr.ASAD i AitsiSDAti I. Ij. R. 1 AIL M8 

24. Claims to attached pro* 

perty- ^ obtained a money-decree against B 
declaring certain properties belonging to B 
bable to be sold in satisfaction of it. Other de- 
crees were subsequently obtained against B, in 
execution of one of which certain of these properties 
were sold (subject to the hen) and puichased by A 


1 221 

25. Forfeittire, stipulation for— 

Landtordand tenant — Relief against forfeiture for 


therefore competent to the Court to relieve against 
the forfeiture. iS^iretub Tmapa llegda v. JIahab- 
hta, i. L. R 10 Bom 435, dissented from. Rai 
Balh^ken Dai v. Aojo Run Bahadoor S\ngh, 
L. R. 10 1. A 102, referred to. Naqatpa v. 
Vesk.atRao( 1000) . I. L. R 24 Mad. 26B 

26. Instalment decree— 

menl before • decree not to enforce jiai/menl of an 
in'doimenl—PaTl payment — Civil Pfoeedure Code 
[A(t XIV of 18S2),t. 244 — Limitation. A decree 
being once made, it must be taken to bo con* 
elusive between the patties IVlien an instalment 


jiayment of a part of the claim, alleged to have 
been made before the decree for the full claim was 
made, can be given effect to Laldas Xarandas v. 
Ki*hordai Dendae, I L. R- 22 Bom, 463, 
distinguished Bexodi: Lal Pakrashi r. 
BfUSEVORA KiniVK SlUHA (1902) 

I. Ii. R. 29 Calc. 810 
s.c. e O. W. N. 838- 

27. Specific performance— 

Practice — Procedure — Decree upon a compromise 
for execution of a conveyance — Rxecuiion of decree. 
Where a decree based upon a compromise directed 
that one l>arty should execute a l-obala in favour 
of another within a certain time after the date of 
the decree : Held, that the proper course for the 
parties would to proceed regularly as if a 
decree for speciBc performance was made. The 
procedure in such a case laid down. Hare 
KBISIIXA SlJLlKTA t’. pRlVA NaTH KhaMBOI 
(1905) .... lOC.W.N.adB 
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EXECUTION OF DECREE— conli. 

12. EXECUTION OF DECREE ON OR AFTER 
AGREEMENTS OR COMPROMSES— concH. 

28. Adjournment of Bale for 

compromise — Time, Ihe t33ence of the agree- 
ment of parties — Failure to pay on the final dale 
— Part-^ymeni, refusal to accept — Jurisdiction of 
Court to extend time — Cuil Procedure Code {XIV 
of J882) sa. 2ii, 311. WJjere time had pre* 
nously bec’i repeatedly granted by the Court 
at the instance of the judgment-debtor with 
the consent of the decrce-holdera for compro' 
mise, and on the final date to which payment 
was adjourned, the judgment-debtor prayed for 
further time and the dc^.ree.holder demanded it 
as a condition precedent to the grant of further 
time that the judgment-dchtor ahouid definitely 
agree that, upon her failure to pay the money on the 
date to be fixed, her right to challenge the validity 
of the sale should finally cease, and such an arrange- 
ment was definitely sanctioned by the Court with 
the consent of all the parties Held, that the 
Court had no junsdietion subsequently to vary the 


I. L. B 29 Calc 877, referred to. Held, further. 


to the party aggrieved to ebaUenge by an appeal 
against the final order, which deterniiaes the rights 
of the parties, the propnety of the interlocutoiy 
orders made in the course of the proceedings 
CKanDnaBaLa Debi v Prabodh CnaNDBa Rat 
( 1930) . . . LL R. 38 Calc. 423 


13. EXECUTION BY AND AGAINST REPRE- 
SENTATIVES. 

L Eight of execution— 711^1- 

limacy of deeree-lioUer _ declared after decree. 
^Yhere a decree was made'in favour of persons on 
the presumption that they were legitimate, and by a 
subsequent High Court decision they were found to 
be illegitimate • — Held, that they were not preclud- 
ed from executing the decree. Hnnrur Bauadoor 
V. SoLABO . . . , 17 ■W. B. 428 

S. ; — Execution by representa- 

tive — IllegiUmacti, Question of — Cinf Procedure 
Code, 1869. as 102. 103, and 203-~Act XXIIl o} 
« 77. The questions which, under a. II, 
of igdl, may bo determined by a Court 


EXECUTION OF DECREE— contef. 

13. EXECUTION BY AND AGAINST REPRE- 
SENTATIVES-eonti. 

decree is competent to entertain. Ss 102 and 103 
of Act VIU of 183!) relate only to proceedings 


decree is seriously contested, and was not intended 
to enable a Court to try, on an application for exe- 
cution, such an important question as the legitima- 
cy of an heir. Since proceedings under s 20S, Act 
VIII of 1859 were, by s. .3W of the Act, not liable 
to appeal, a suit would probably lie to reverse an 
order passed therein ABiPTTfNissi Khatoox t. 
Autrpxn'issa Kuitoos . L L E. 2 Calc. 327 
Ji. E. 4 1 A. 68 


Affirming the decision of the High Court in 

8.C. 20 W. B. 305 


3 Purchaser from decree* 

holder-.Icf XXIIJ of ISSh «• II— Civil Pro- 
cedure Code, 1889, s 208—Tti3hl of appeal IVbw 
a decree had been purchased Wnami, and toe 
party alleging herself to be the real purchaser had 
not been put upon the record as a party, and 
plication for execution made by her under 8 303 of 
Act VIII of 1859 had been refused, and there was 
a dispute as to who was the real purchaser of the 

decree:— 2 feW, that the applicant was not a 

to the suit within the meaning of s 11 of Act XXIH 

of 1861, and bad no right of appwl against the 

order refusing her apphcatioP 

toon T. Arrurunnissa Khnioon,!. L- B 2 Calc 3li, 

followed. SonBABiosEt'.SiTcnAMtjTAu 

I. D. B. 3 Gale. 371 ; 1 a Ii. B. 831 

4. IDeath of decree-holder— 

Injunction to restrain erecafi'oa — Bevival of pro- 
cc^iBjn Where a decree-holder, who'ie right of 
execution has been, by injunction restr.uning fnm 
pending another suit from executing the decree, 
temporarily suspended, dies, bis representative has 
the same rights as he had himself to apply for an 
obtain a revival of the proceedings. Kaltakbhai 
DirCHAKU V GlUNOSHAilLAL gg 


6 Civd Proct’ 

dure Code, at. 207-298—Bepresenlaliiv 


BEtsurllosstiv . 
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EXECUTION OF DECEEE— fOfvtf/. 

13 EXECUTION DY AND AGAINST REFRE- 
SENTATIVES— 

0 ^ — of 

dtttai(d detrtt holdtr — Cinl Pnxtiun Codt, 1859, 
t. JOJ. The claim of a petitioner to represent 


upon tho plaintifl to Mtal)!i*h his ri;:ht to reprwnt 
the deceased. Woom\ Cntrnv ^looKEnrEC v. 
LrcKitEENaiuiN RoYCnownnnv 

1 W. R, MIb. 10 


7 . Right of representatlvo of 

decree-holder to execution — Cm! Proetdurt 
Code, 1859, ». 210. The rcprescntati\o of a de- 
ccas^ person in whose favour a decrco has been 
made cannot claim execution as a matter of strict 
right, hut must satisfy the Court, under e. 210, 
Civil Procedure Code, that it is proper that he should 


EXECUTION OF DECREE-<onfJ. 

13. EXECUTION BY AND AGAINST REPRE. 
SENTATIVES— conW. 

Incumbent on him to explain tho reason of tho 
delay. Ameek Admed v. \ elaet Ai i Knas 

20 W. R, 422 

IE — Cifi7 Proce- 

dure Code, 1859, e. 210 — PtgM io execute decree 
oyatnH representative Khere certificate of ad- 
ministration hat been oifainerf. A decree-holder 
IS at liberty, under s. 210, Act \1II of 1850, to 


12. Right of repreeentatlTe 

of co-sharer to execute decree— Perronol 


8. r.epresentaUve 

of deertt-hi^der— Attachment of dtere«-—C^nt 


been attached, the Court has jurisdiction to exe> 
cute the attached decree on the application of the 
attaching creditor. Peasv SIohon CnownoRT v 
RouEsn'CimxDER Ncxdv X E. R. 16 Calc. 371 

0. — Judgment-creditor 

irho has attached a deeret—Right to exeeute-deeree— 
Civil Procedure Code, 1882, s. 244. A judgment* 
creditor srho attaches a decree is, as bcioga re* 
presentativeof the judgment-debtor rntbin the 
mcanmg of s. 244, cl. (c), of tho Civil Procedure 
Code, competent to execute it. Pean JlfoAun 
Chowdliry v. Jtomesh Chunder Nundy, I L. P. 15 
Calc. 871, followed. RaxoASAsri CnEni v. Peru* 
SAKi llDDAU . • I. E. R. 17 Mad. 68 

10. Death of Judgment- 

dehtor — Ciml Procedure Code, 1859, s. 210 and 
s, 204~-Appl{cation to male hire or surely of 
deceased liable — Delay. An application under 


I recover m a regular suit whatever sums he pad out 
of his OUT) funds for keeping up tho service of 
the idols Rapoa jESBrir IIcstofee v. Tara 
Monee Dosses . . .8 VT, R Mis. 26 

13. JudgmaDt.debtor pur> 

. chasing share in decree. A mortgaged cer- 
tain property to D, and afternards sold s tiro- 
I annas share thereof to C, and gave him an ijara 
I of a portion. B obtained a decree on his mortgage, 
I which decrco sras purchased by C, who then applied 
for execution. The judgment-debtor A objected 
' that C was not competent to take out execution, 
being a co-sharer and an ijaradar, bat this conten- 
' tion was overruled. Rally Dose Boaddry v. 

I Golam Ali CnowoiTRV . . 3 C. E. R. 237 

] 14. Representative of minor — 

, Execution Vy guardian — Death of minor. When 
■ a party applies to execute a decree on behalf of a 
I minor, bis representative capacity comes to an end 
by the death of that minor ; and further steps 
I in execution, or otherwise, must be taken by tho 
legal representative of tho deceased, whoever that 
may be iluLODniTR Roy Cdowdiiry v Jcddo* 

I KATn Mooxerjee ... 14 W. R. 162 

I 16. Decree passed against 

, dead man — Ciw7 Procedure Code, 1859, s. 119. 

\ 

I ■ ■ ■ . . 

3 C. L. E. 192 

16. Representative of debtor 

—Procedure. Exposition of the procedure to be oh. 
served for the execution of a decree against the legal 
represenUtivQ of a deceased person. Roodro 
Naxaix Roy r. Nitty amtsd Doss . 8 W. R. 196 
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UXECUTIOH’ OF DFCREE— conW. 

13. EXECUTION BY AND AGAINST REPRE- 
SENTATIVES— confef. 

17. Execntion of decree against 

deceased judgment-debtor — Cinl Pncedun 


18. Execution of 

decree tehere jvdgmeflt-dditor in dead. Executioo 


.9. Ezeculion ogamst 

venon «m reprejitntaUve. It execution has once 
been duly issued againat a ^son as representa- 



20. — Execution against person 

personally after failure to execute against 
bim fls representative. TVberc successive appli- 
cations for execution bad been made for years 
against a party merely as the representative of a 
deceased defendant: Held, that execution coold 
not be taken out against bun personally as one of tbe 
original defendants, even if be tvere liable lo botb 
capacities. PkeM LaU. GossaMEE v. Hossexi^- 

oopEEiv , » • . .13 W. H. 36 

31 Decree against deceased 

person, effect on representatives — GtvtlPro- 
cedure Code, 1859, 204, 203, 210, 249. When * 


EXECUTION- OP DECREE-cokW. 

13. EXECUTION BY AND AGAINST REPRE- 
SENTATIVES-con<</ 


which may have come into his band’. jATtrs 
Hossedtv. HisounJan . . 8W. S. 161 

23, Execution agziiul 

represenlathe uhere lie fia-t asicln, lui fails 
to satiefy decree. If a decree-hoider can show that 
assetaof a deceased judgment-debtor havccomeinto 
the hands of such debtor’s legal representative, and 
if tbe representative fails to satisfy the Court that 
he has duly spplier] such assets, the latter may be 
arrested in execution of the decree. Dheeas 
Madtab C^njyn Bahadoor v . lIux'roHixss 
Dassee . . . 12 "W. R. 517 

I 24. — . — Chtl Proetdure 


I satisiy itiocouiL' luatuu buou piupeiiy ui i'll. i.>. 

I ceased can be found as he can sell in exeention 
InDRO NaHAIK MiSSER t>. KBISTO CsOHSES lUBTO 

4w. uses 

I 26. — Death of judgment-debtor 

I alter appellate decree— Ctvd Prottiutt 

Code. U82, *». 234, $46, 361 to 3t2 and SS3^ 
Parties, avbsU'lution of-^i^ordtiiate Judge, Jurist 
diction of. The Civil ProceJure Code (Act XIV of 
1863) does sot contemplate the representatives of 
the judgment-debtor being placed on the record 
after the appellate decree has been pawed. There 
19 no express provision for it in the sections relating 
to execution. Ss 361 to S72 relate to^ changes 


and interest of the representative on the record 
Natiii HA«tc . . 8 Bom. A. C. 37 


33 Representative of debto: 

^659, n. 203. 8 203, Ac 
Vlll of ®lthoti"h It primarily refers to a part; 
vho has been substituted before decree for theowgi 


jorisdictioa to entertain theapphcation. 


uaiiii- 

i-st class 
■ on aod 
jd class 
• appb* 
eh was 
which 
bad no 
I Jd. that 
' was by 
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EXECUTION OP DECREE— eo««. 

13. EXECUTION EY AND AGAINST HEPRE- 
RENTATIVES— confJ. 

in \xh>ch case the appl'cation to execute the ilecree, 
havinf* reparJ to i*. SSI, would be to the aceond 
claM Subordinate Judge, although bj’ a. 2tS the 
notice to the party against vhotn execution naa 
applied for \rould lx; issued by the first class Subor* 
dmate Judge to srhom the decree n'ss transfeneil 
for execution. lltRACTiAVD HaRJiVANDai c. 
Kastcbciiand Kamdas . I. Ij. R 18 Bom. 224 

26. Transfer of decree for exe 

CUtion— Erfciition atnin it rrpwcnt/itire o/ dihtor— 
Chil Procedure Code, 1SS2, ai. 234. 24S, 249.andS7S 
—Appiioalton by dtcree-kolder for ejreulion of decree 
byau&^itift'On on of tXe ;uJ>7>ii^iit-<f(&ror lothe 
Court irhere Ike decree ka* been Iraiu/erred. A 
decree was transferred to another Court for exe- 
cution. Pending the proceedings, one of the 
judgraent-debtora died On an application to that 
Court by the judgment-creditor to execute t|io 


jurbdiction to entertain the application, and that 
the application should have been made under s 
234 of the Code to the Court that passed the decree. 

T» .t ^ .1 


tlhe decree-holder to apply to the Court which 
passed the decree to execute it against the legal 
representative of a judgment-debtor who is de^, 
and that the Court to which the decree has been 
transferred has fuU jurisdiction to allow execution to 
proceed against the legal representative, field, also, 
that, even assuming that an application under s. 234 
to the Court which passed the decree Wasa neces- 
sary preliminary to proceedings under a. 218 bj- the 
Court executing the decree, the omission to make 
it was only an irregularity which did not aSeettbe 
merits of the case, and, under s 578, the order of the 
Court of first instance should not have been 
reversed on account of such irregularity. Soasi l^n 
Pat, V. Jlonno Sudax Sircah 

I. !>. R 22 Calc. S58 

27. Attachment during lifetime 

of judgment-debtor— Cinl Procedure Code, JS82. 
s. 234—Applicalion after death of judyment-deblor 
to bring kts veprwenlalicM on the record of the 
exeeuUon-procetdingr — Procedure. In execution- 
proceedings, if the decree-holder desires to proceed 
alter the death of the judgment-debtor agaio't 
property which has not been attached dunng 
the lifetime of the judgment-debtor, bis proper 
course is that marked out by s. 234 of Act XIV 
of 1882; but if the property has been attached 
daring the lifetime of the judgment-debtor, it 
then comes into the bands of the law, and att^h- 
ment does not abate on the death of the jndg- 


CASJk«. 


EXECUTION OF DECREE-confi. 

13. EXECUTION BY AND AGAINST P-EPllE- 
SENTATlVE-^onW. 

mcnt-ilebtor, and for the purpose of proceeding 
against, and if necessary selling, that property, it i« 
not necessary to implead any one as a legal 
representative, .\bdcr Kaii'ian r. SnA>CAR Dat 
Dcbe . . . I. L. R. 17 All. 162 

26, Alleged representative, 

execution against— Cinf Procedure Code, 18S2, 
«. 234 — Applieation to exeetJe decree againd alleged 
repretentaUve of deceased ;u<f<;nie«f-rf<6for. In the 
case of an application under s 231 of the Code 
of Civil Pruccifurc to execute a decree against a 
person allegeil to be the representative of a 
deeeascil judgment-debtor, it is for the Court 
which passM the decreo to decide whether the 


I.li. R. 17 AIL 431 


vidoto enforced agatrut. Under the terms of a 
deed of release executed by a Hindu widowreUa- 
quisbing the estate laheritM by her from her hns- 


which was precisely that of the judgment-debt now 
sought to be recovered. Tho reversioners being 
on the record as representatives of the widow, and 



I. L R. 23 Calc. 454 
30. — ; Death of a party before deli- 

very of judgment — rzecubono^ain^t the heirs of 
deceased ludgmerd-deblor— Civil Procedure Code. 
18S2, as. 234 and 248.250. On the 30th November 
1632 an appeal in the High Court was argued, and the 



( 41S3 ) 


DIGEST OF CASES. 


( 4154 ) 
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13. EXECUTION BY AND AGAINST REPRE- 
SENTATIVES— confa?. 

case adjourned for judgment. On the 12th June 
1803, one of the dcfenciant-respondenta died. On 
the 6tb July 1893, the High Court pronounced its 
judgment and- a decree was diarm up &s il the 
deceased respondent was stdl living. On the 15th 
December 1893, the decree-holder applied for 
execution of the decree, but the application was 


EXECUTION' OF DECREE-confd. 

13. EXECUTION BY AND AGAINST REPRE- 
SENTATIVES— confi. 

mtnt-deUor and his legal reuresenf'jJife — Exeeu^ 
iion against legal rtpreseniafivt of the l^al represen- 
(aftts. The judgment-debtor under a simple 
money-decree dieil before execution was taken 
out against him. Execution of the (Jecree was 
sought against his leg.al representative, into whose 
hands it was found that certain of the assets of the 
deceasol judgment. debtor had come ; but before 
an 3 'fbmg was recovered, the legal representative in 
turn died. i/eW, that the decree-holder was entiUed 


1882) withont placing them on the record of the 
suit. RASUCHanTA v. Axastachabya 

L I,. R, 21 Bom. 314 

SI. Oeaih of plainf- 

iff after hearing, 6iil btfore judgment^-Jvdgment 
gii^n ty Court *n ignorance of deaths 

Judgment and decree wlid— Doctrine of nvne pro 
tune. The successful plamtiF m a suit died a few 
days after the hearing ot the suit had been concluded 
ana judgment lebetved. Unaware of the death of 
the piaiotiS, the Court proceeded to deliver judg- 
ment and ^ass a decree in favour of the deceasra 



32, Death of legal representa- 

tive — Fycctili’on — Execution against one of several 
represenfafives of o sole debtor— Dea^ of sveh 
reprceenlatiw — Faftae^uenr application for extcvlion 
against other representaliccs — Practice. An ap- 
plication for execution against one of the re- 
presentatives of a sole judgment-debtor saves 
limitation against another representative. Ac- 
cordingly, where the plaintiff, on the death of his 


applies ' • 

r^arxle 

T', of 

Knzsai • , . ■ . , 

I.Z..'b, 12 Bom. 48 
Procedure 

Code, ISJf-, f. S3f — Successive deaths of jydg^ 


34 Legal representative, lia- 

bility Ot—Cnil Procedure Code. 1SS2, s. 23i. 
Under a. 234 of the Civil Procedure Code, the 
legal repreveniative of a deceased judgment- 
debtor 13 liable Bummanly only in respect of 
property actually received bj him. or taken 
into his disposition On the 2”tb jiareb 1878 
one B obtained a decree for RS.lOO against one 
P, who died m July of that year, leaving his 
son B bis iegal representative. Subsequently, one 
Homjibhai sued if as the legal representative of 
P upon a mortgage exeented by the Litter m his 
lifetime, and obtaiued a decree, in execution of 
which ho sold the mortgaged property hy auction, 
and ^ugbt it in himself for R610 On appeal, this 
decree was reversed on the 3rd August 1883. 



back (he money reahxed by the sale, instead of 
accenting a compromise. On appeal, the 


mg to it, »aot iiaweiu inosaiaB w dy as lui 

of Uie deceased which has come to his hands lo 

that section, property is not deSned_ as identical 
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13. EXECUTION BY AND AGAINST BEPBE- 
SENTATIVES— con/rf. 

han<l<. It may well bo that, nhilo the Lr^ns- 
Uture intended to bring the representatire ufidcr 
the control of a eummary inquiry where ho had 
actually rcccitcd property, it »lm not intend to 


35. Representation of eatnte 

By mother — Dmtt against notfitr vJtm adoj^td 
son in tznUnre. PUintifT obtained a decree 
on a bond exeented by S against the mother of 
8, whom he belicyed to bo the heiresaofS. In 
attempting to execute this decree against the estate 
of S, plaintiff was obstructed by the defendant, who 
was the adopted son of S. Plaintiff sued the 
defendant for a declaration that he was entitled 
to execute his decree against the estate of fiin 
the hands of the defendant Il<ld, that tbo suit 
must fail, inasmuch as the estate of S was not 
properly represented in the former euit. Sottah 
CAunefer Lahry y. A’lf Komvl Lahiry, J. L. It 
iiCei(e.45, distinguished. y.VE^KATA 

KBisstTAK . . . L I>. R. 11 Had- 408 

86. — Decree agalnet executora— 
Dilta intuTTtd Ay txKVtora icAi7< aelmg under 
a tetll a/UrirarJs /ovvd iniwW— TA« Aeir’a huAif. 
tty under fA« dtent^Tht Tttntdy of tht decree. 
Auder, Certain executorp, acting under an order 
of the Court, borrowed a sum of money from 
K Z1 for the funeral expenses of J D, the 
testator. K Jf obtained a cfeerco for the amount 


bands ; but, in order to make the estate liable for the 
debt, the proper course of the decree-holder was to 
bnng a regular suit against F D Fakssdbo Deb 
Raiect V. JnoDisnwABi Dabi 

I. E R. 14 Calc. S16 
37. Decree for maintenance of 

widow— itaAibty vf anrtairal tstate tn execution 
— Citif Procedure Code, t. 234 A, the wuJow of 
an undivided member of joint Riodn family, 
obtained a ’ ' *■ 

brother of 
be a decrei 

of the join . ' , , 

baying been brought m as his representatiye. 


EXECUTION OF DECREE— eon/d. 

13. EXECUTION BY AND AGAINST BEPRE- 
SENTATIVES— eonW. 

tion-proccedings tho decree must be taken as It 


38. Decree against widow’s 

©state— -l/aintenance — Arrears of naintenante due 
to a ifindu tc\dow at her death — LialiUty of auch 
atrtara to aaliafy a decree njainel her aaaeta. 
IVbcrc sums duo for a widow’s maiotenaiico bavo 
become a debt such a debt should be regarded 
aa assets of tho widow after her death liable to 
be taken m execution of a decree against .her. 
A sued upon a bond executed in his favour by 
P, a Hindu w idow, and after her death dbtaiped 
a decree against na her legal representative, 
directing •' that the judgment-creditor should bo 
satisfied out of such assets of the deceased widow 
as may m course of execution bo preyed to have 
come into the possession of the defendant If" A 
sought in execution to obtain satisfaction out of 
arrears of an annuity due by AT to the deceased on 


represeniative. A snouiu luerciore ue iieia ai,. 


I L. R. 11 Bom. 528 

3B. Decree against ancestral 

property— Survlvorahip — Cinf procedure 

Cade, 1S$2, a. 234 — Execution of a decree againat 
the aoa of a Hindu judgmenl-deltor — Determina- 
turn of queationt aa to the binding nature of the 
decree debt. In execution of a money.decree passed 


Held, that the order dismissing the petition was 
wrong, for when a judgment-creditor seeks to attach 
ancestral property after it has vested in the son by 
eurvivorship under Hindu law upon the father’s 
death, he cannot be considered as executing the 
decree against the property of the deceased judg- 

6q 


VOL. II. 
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EXEOtTTIOlT OF DECBEE~cor;<5. 

13. EXECUTION BY AND AGAINST BEPRE- 

SENTATn’ES— ccn<i. 

meat-debtor within the meaning of 8. 2St of 
the Code ot Civil Procedure. V7 Sbatarama. v. 
SzaunviLV . . L L H. 13 Mad. g66 

40. — ieyal repraen- 

(atitv of a foitii undivided Hindu tn reapect vf 
uneeilral inttnoveahh property aftac^ei in trecu- 
t;on — Cittl Procedure Code, ?. S4S—Noftce of 
afCiilion. The plaintiff and hia brother were joint 
undivided brothers possessed of certain itamoveabie 
propcity. This property was attached lo ejcecu- 
tion, but before a warrant for sale of the property 
was obtained, tho plaintiff died. The attaching 
creditor issued a notice, under s. 248 of the Civil 
Procedure Code (XIV of 1882), addressed to the 
brother and widows of the phimtiff as his ** legal 
representatives'* within the meaning ot that sec- 
tion, calling on them to show cause why execution 
should not proceed against them. Held, that Ins 
widows, and not his brother, were the pkintiS’a 


disappeared, having gone by survivorship to his 
brother. Nanasiut GisvaniAO o Jakirdiuk 
V aspssvit . . . X. L B. 16 Som. 036 

41. Decree for xaeecie profits — 

Aeeerlainnent of a difendanl'a UaMit], by on 
operniiM decree after Ifte tfecfaration of kti general 
UtbiUfy ina prior dtCTee-^lIii d<a(^ tn fbe tntermf 
liluten such decrees and effect, in eitt-itfion of 
bis reprateniotiiKi not brino portiei to the operative 
our— Non-iotnifer 0/ porfi^s. An operative decree, 
obtained after the death of a defendant, ascertain- 
ing for the first time the extent and quality of 
his liability, the latter having been already 
declared in Renetal terms lo a pnor decree, 
cannot bind the representatives of the deceased, 
unless they were made parties to the suit io which 
such Bscertainment was ptonounced The queatioo 
of the amount of mesne profits due, they having 


was uiuua ugaiusi lue viiuge piupiieuii'S wuosu 


not the ancestor of tbe jireaent plaintiffs bad been 
a psrty to the decree of 185fi, which did sotaeeertain 
toe amount of the profits or determine whether tho 
then defenilants were hable, jointly ot eevetally. 


CASES. 


EXEOtrriOir of DECBEB-^onti. 

13. EXECUTION BY AND AGAINST REPRE- 
SENTATIVES—coKfd. 

been parties to that decree, were not liable under it. 
Ra&na pRASAP SmuB V. Lal Saius Bu 

EIuE.13 A1LB3 
L,B.17I. A. 160 

42. Party in possession of pro- 

perty of deceased. An order was made under 
e 210 of Act Vin of 1859, making the l^sl re- 
presentatives of a dece.ived judgment-debtor parties 
to a suit la execution of a decree obtained against 
the deceased m h» lifetime. Subsequently, tbe 
decree-holder discovered that certain property 
which he claimed to be the property of the de- 
ccaaed was in the possession of a third person, C, 
andheapplicil tohaveC's name put upon the record 
and to DC allowed to execute the decree against him, 
UeU, that the Court had no power lo put C'« name 
on the record Nad!k Hosseis v . Bisses Csaot 
Ba^saiut . . . . S C. D B. 487 

43. Ciefl Fr«edtt« 

Code, J6SS, s 234~-^am by judyntnUdrUor* 
to property seized in execulion of a decree ojchmI 
them ai rtpresenl(iUt*t of oriyirial deMor— Batars 
of proof. Where, m execution of a decree agsuM* 
tbe representatives of a deceased debtor, epecifio 
property was sciaed as the property of the dweased 
debtor and as being m the poasessioa of hia ’’*1'”' 


4 0,^.11.40^ 

44. -Mamage of party pee- 

ing executioa — "Judgment ” — Civil Proeedicre 
Code, JSS9,s. 105 A party haviu" diedwh^e a suit 
a>u»inat him w&9 pen^ag. hia widow was brougo^ 
u^n tile record as defendant, and 


OSH . . • ♦ • 

45 Decree for an 
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XXECUTION OP DECREE— 

J3. EXECUTION BY AND AGAINST nEPRE- 
SENTATIVES— con/<l. 

cut<?d aminst his widow and rcprc«enlalirf. 
Bidhoo JIookdee Dassee f. Beejov KrsnDn Hot 
12 W. n. 40S 

46. Dccroo for damagos — Gml 

Proceiart Code, 1S59, «*. 102, IM— iiaSi7i/i^ of 
purchaser for pcrsonnl dell. A tiefcndant, aj'ainit 
-»rhom a Principal Suddcr Amecn had dcctcol 
damages on account of certain rnalieious and wrons* 
lul conduct towards plaintiff, appcalc*! to tho High 

p * . U..*.! *1. /— t • 1-, 


execute the decree which he had obtained in the 
lower Court Z/rld, that the dena-jiauna clause m 
3I's deed of purchase from dcccascil did not make 
21 liable to pa^ so purely personal o debt of <Icccascd 
as that which the decree created, and consequently 
21’s only title to be the appellant’* legal represen- 
tative faded. hlacLEOD v. KcxnoJE Satioo 

9 W. R 271 

47. — Effect on decree of judg- 
ment-debtor beecralng by Inberltance one 
bf decree holders. IVhero a judgraent-deblor 
bwomes by inhentanceoaeof thcdecree-hotdersm 
mpeet of the same property, or a share m it, the 
effect of the Inheritance, either as to a part or as 
to the whole of the decree, is to extinguish it 
pro tanio. PooosB f PostmoooDECir llaQOMBD 
Absis alias Ausfooooesst CDOWonnv 

"•as W. 11.343 

48. Judgment-debtor acquir- 

ing interest In decree as representative 
A plaintiff who had obtame‘1 a decree having died 
and the defendant m the suit being ono of the repro- 
ecntatives of the deceas^ plaintiff, and as such enti- 
tled to succeed to h share jo hjs estate s — Held, that 
the nj'Te fact of the defendant being one of the 

• representatives of the deceased did not debar the 
other representatives from executinz the decree 
according to their rights. Wise e Abdooi. Au 

7W R,130 

49. Decree for possession of 

immoveable property — Jotnl-decree — Purchase 
hy ju<fom«nf.deilor of rights of some of the decree- 
holders — Decrees extinguished pro tanto. Where, 
■subsequent to a decree, a portion of the rights to 
which tho decree relates devolves either by loberit- 
ance or otherwise upon the judgment-debtor, or is 
acquired by him under a valid transfer, the decree 
does not become incapable of execution, but » 
extinguished only pro lanlo. This rule of law is 
sufficiently general to comprehend alike cases in 
which the decree is for money only, and where it u 
for immoveable property. The rule of law against 
breaking up the integrity of a mortgage-security 
is a .rule aiming at the protection of the moct- 
^gee, and is not applicable to cases where the 
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13. EXECUTION BY AND AGAINST REPRE- 
SENTATIVES-con/d. 

mortgagee himself has acquired tho ownership 


60. Right to raiBo question us 

to validity of decres Ezteuiion against sons 
of deceased judgm-nl-dehlor. IVhtro tho sons of 
adcccased judgment-debtor, whoso state is declared 
bv tho decrco to be liable to salc.'aro admitted on the 
record as his representatives, they aro not entitled. In 
the execution stage, to re-open the whole case and to 
ask for a decubn as to whether the debt incurred by 
the father was not for the benefit of tho estato 
or svaa in some other way invalid under the Ilindu 
law and not binding on the joint family. SqEO 
SanoY PaJfOEY v. Ram BmTxju-v SiTon 

23 "W. R 127 

Ramandoea Sixon v. Kishev Kishorb Naraiw 
Sison ..... 23 W, R. 265 

Bobtoo StKoa v. Ram PcmuEssvn Sikud 

21 W. R.864 

61. — ; Impeaebmeot of the de> 


grounds, sn:., (i) that the decree had already been 
satisfied, and fu) that the transfer of the decree was 
fraadulent and collusive. The lower Court rejected 
the application for execution, holding, as to the 



G q2 
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decree, it being unreveraed and in full force. Mui.- 
CHASD EancdoddaS V. CmuQiS Naran 

1. L. B. 10 Boro. 74 

52 Defendant — /njunehon — Light 

and air — Decree in light and atr $wi — 
Death of defendant . after decree — Decree ordered 
to be executed against the deceased defendant's 
legal represeniatiic^ExecuUon — Mode of en/ort- 
trig decree — Civil Procedure Code (Act XIV 
of 1SS3), sf. 234 and 260 Plaintiff obtained 
‘ ' ' latter 

to ber 
cutioQ. 
bouse 

rrhich obstructed bet umdons should be 
pulled down. While this application waa pending, 
the defendant died, and his son and heic 
{the appellant) nas brought on the record. The 
lower Courts directed that the decree should be 


to do BO. empowered an officer of the Court to have 
it pulled down. On second appeal to the High 
Court it was contended (i) that, as the judgment- 
debtor had died after the commencement of 
the proceedings, a frc«h application should have 
been ^ made, instead of continuing the darlhael 


orders under s. 2C0 of the Civil Procedure Code 
(XIV .... 


bavin; 

again' 

does 1 , 

objection, that, as it was not raised i 


for execution w as not m proper form, but the High 
Court allowed it to be amended. As to the tbml 
objection : field that, having regard to the provisions 
of 8. 234 of the Civil Procedure Code, 1882. the 
injunction ordered against the deceased defendant 
miglit bo enforced against hiv son as hw fecal re- 
presenlatno Dohyaliat r Dirpalal, 1. L It. 20 
Horn iin, ilistingiiiibed Sak^rlai. JaswaRtkai 
V. Bai rARVATiBAi (JOOl) I, L. B 20 Bom 283 
. Defendant Company— C»r«7 
rroredure Code (,j« XI V of 7512), », S34, 372— 
Deertt for monty-^UraHtd Coravany. debu and 


EXECUTION or DECBEE-conti. 

13. EXECUTION BY AND AGAINST REPRE- 
SENTATIVES— confd. 

Iiobitifies of — Transfer of the properties of the 
Company to a third party— Dissolution of Zimitci 
Company — Legal repreaenfulite. A obtained a 
decree for money against a certain limited 
Company-. The Company had sold all their 
properties to a third person, who again sold 
his rights to another limited Company. On an 
^nplicalion for execution of the decree against 
the latter Company, substituting them on the 
record as the legal representatives of the former 
Company on their dtssoItiCion : Deld, that the 


54. Father — Bmdu fair— Jfif'il- 

shara family — Decree against father — Eremf'on 
against son— Civil Procedure Code {.Act X/T of 
m2), «J. 234, 2i4—Str>aTait autf. The interest 
of the father in a 3>litakshara family in to® 
joint ancestral properties is not assets ifl tt® 
hands of the son when ho dies, snd consc* 

S iently proceedings cannot bo taken nnimt 
A son as the legal representative of the 
father under s. 234, Civil Procedure Cotie. l'» 
after the death of the father, the creditorwishes to 
proceed against the son, it must be, nob because 
he K the heir or the legal representative, but upo^i 
the cround of hw ohligation to pay his father * 
debts j but the question whether, haring regard to 


rale kuii iiinea irniftnmy %. uumua u’.“ i > 
I. L. li 20 Bom. 385, dissented from. Venlfn- 
rama v. Smtihivelu, I L. B 13 3lad Z6S : Lnchmi 
Narain v. Aun;i Lai, I L. B 15 All- 142: 
Bysaphi Lol v. Gopal Lai, {Onreported) 
PliEKaox and Gbose, JJ.) relied upon. The 
whether the decree was obtained against the fathc 
in his representative capacity cannot be gone ^ ® 
in the coup!® of execution of thodecrec duoti-* 

'WiAovr—Pfirlies—Dec'^^ 


65. widow— 

goinsl undou', uhslher bindiry upon ,i 

Jtom the cHate passes after vidoio s df® • 
J executerl a deed, under which he gave 
doptive ojother, J, during her 
oner to enjoy possession of one 

om« alluvial lands formed on the ® ° □ 

I tht'C properties, and were taken ^ 
fhA-.r a-.re-fomationin situ; the neighbouring 
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XXECUTION or DECREE— conJi. 

13. EXECUTION BY AND AGAINST REPRE. 

SENTATIVES— contH. 

liaWc tor tlio inc<ne proRt* Mid eosU. //eM» that the 
lonrr Court had ricbtly made D ft patty ; aitd that, 
having roganl to the position occupic^l l>y J under 
the deed, she must berecartleilasaetinconhcliftlf of 
the estate. Unm XisAore ChitltthuUy v. KflWy 
Xnnto CAucIcr6u/'y, /. B. i?., 6 Calc., 479, reliril 
•upon. DiNkSoxi CniCtsTHjn.aSt c. ELancnatt 
Kiux(l'K)3) . . . ’ 7 C.W. N.e78 

68. Balthy represontativo— 5a/« 

of )udgmenl-4(htGr' a nghla and inf^rr.ds at njatnal 
repr&untalive of )udgment-dthloraSaU nrd 
-ohj'rtcd io n( th* (ime— ■Sich'rTuent «utl hy 
rtprutnltdiita nyaiail «i«efio»i-pHreA'isfr to rtiortt 
property olUged to have been add tn tstra* 
of (he ehart of jadjtntnUdthlora A «teereo 
having been obtamc'! by mortgagees tor the sale of 
the rights and interests of the mortg*(p>rs m ft 10- 
bisu-ft share in ft certain rillagc, both ntortgagors 
died. One Annu was substituted on the record 
of the case as the representative of loth the 
Bortgagori. Tlie deeree-hoMcrs, estimation the 


brought a suit against the auction-purchaser to 
recorcr 1 hlswa 11 bisivaosis upon the allegation 
that the judgment-debtors' share had not amoiioted 
to more than 4 biswas 5 bi'u ansis. UeU, that such 
4 suit was not maintainable, ilalkarpm x 
liarhari, I. L. B S5 Bom 337, referred to Sonuvil 
Daa V. Bismiltah Bcgam, J L. It 19 AU 4$0, 
distinguished Ajoftr r Debi Das (1004) 

L L R 26 AU. 162 

11. JOINT DECREES, EXECUTION OF. AND 
LIABILITY UNDER. 

L Unchanging character of 

joint decree — When once a joint decree has been 
piven, that dceice ever after remains » joint 
decree, anv act or conduct of the decree-holder not 
withstanding Juogupjcats Smon v Atimbd- 
OOLLAU . . . , QW.'R. 132 

Oenn Beiiaiii Lal v. Qrojo SIobu's Lsl 

4 B. D. R. Ap, 41 ; 13 W, R 128 

2. Vnehangtng 

■eAaraCter of. A joint decree remains a joint decree, 
notwithstanding the acts of the decree-holder in 
realizing his money from one or more of the jodg- 


8. Joint and Eeveral liabiUty — 

On 20th November 1801, A obtained a decree 
against Ji, C, D, and others in the foUovmg 
terms : — ^That " the suit be decreed with mesne 
prohts as far as they can be ascertained to be 


EXECUTION or DECREE-eon/i. 

U. JOINT DF.CREES, EXECUTION OF, AND 
LIABILITY UNDER— conM, 

charged ui>on all thodcfcndints jointly and several- 
ly; the costs of the plaiotllT to be paid by the 


while, A proceeded to execute his decree as against 
D ami D . D obj’ected ; the Ion er Court allows her 
objections ; and the High Court on appeal, on 12th 
Dweiober ISCd, aCQrmM that decis.on. The loner 
Court allowctl A to proceed to execute his decree as 
against B, and on 2nd June 18G0 certain property 


stating that there svas still a sum of money due to 
him under the decree of 2'lth November 1801, 
made an application, prayiug that the suit might be 
restored to the file, and that the rights of B m cer- 
tain property might be put up for sale Ileli, that, 
/!*« decree being a joint one, he svas entitled to 
execute it against any of the defendants ho might 
8el-<t. Wabek .\r.i v Mnixics Evaykt Ilosssiir 
Au . 13B.L.R. 600; 20W.B.81 

SRBESATn GnosE V StniB Ram Roy 

12 B. L. R. 604 note: 12 W. R. 804 
KniiTo Kisnent CatJcsEaBCtrxu. RaaLocntis 
Bnaniins .... 2 W. R 2Iis 49 

GOBAL PESSnAD t. RaUaKOOQBA Slh'UH 

8 W.R 201 

Roodoosatu Doss t Aluadeezi Pattuck 

6 W.R. 9 

4. — Join! judy- 

mtnl dablora, Ltabtlit'/ ol. la executing a joint 


decree , nor can a Court, in such a case, upon proper 
action taken by the judgment-creditor, refuse to 
attach and sell the property of any one of the 


MoQn^' Pal v. Dneo Natb CnucEEnBUTTT 

8 C.I 1 .R 34 

6. Joint and 

aeteral decree for rnune profila. On an appeal 
from an order passed m execution of a decree for 
iwssession and mesne profits, the High Court bid 
down the prmciple that, though the decree was in 
words a joint and several decree for mesne proSts, 
yet where it could be proved incontestably that out 
<(f a number of defendants any one had been in 
^jsscssion only of particular bnds or a distinct 
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E33:0Trri0M’ of DECBEE— conW. 

14. JOINT DECREES, EXECUTION OF, AND 
LIABILITY UNDER— ccm«. 

ttouzab or lease, bis liability to satisfy the dettee 
xrouW ID equity extend no further than two aucb 
particular land, D)ou?ah, or lease, and for rucb land 


seTPtally or jointly with tho'e defendants, and 
realize the wasilat due on that village. GcNCsff 
Durr f. Bni.WT:rct Siscn . 14 "W. R. 175 

6. — , LtobiZafif of 

Judymenl-deltore. When the judgment-dehtors oto 
Jointly and severally liable to pay the decreed 
amount, the fact that one has paid bis quota of an 
Instalment will not modify his joint habUity if 
default he made by the other judgment-debtor, 
and on order protecting the estate of the former 
from proceedings to realize the whole eum decreed 
IS improper. Sauo RaM v. Ralt Sewok 

1 Agr£^ Mis Id 

7. 1.1 ■ . - Seleaeo of eome debtors on 

payment of part— IVhen a decree-holder having 
a joint decree against several persons, dea» 
with some of them as severfllly liable for certain 
respective shares, be cannot esecute the same decree 
as a joint one againrt the letaaimng judgment- 
debtors. BissosaTTrti TEWARnr v- KoviasiibaicT 
Nabais Pwob . . .2 Hay, 297 

8. ... Belease of one debtor, effect 

of — The fact of a dec-tee-holder giving a release 


18 W B. 49 

0. Udeaft £>/ one 

of teteral joint debtors. Having regaid <o a. 44 of 
the Ckintiact Act, a release of one of two judgment- 
debtors who are made jointly liable for the amount 
of the decree does not discharge the other from 
liability ; exccuUon can be taken out against him 
Kiau Au V. Katamaodi . . 6 C. li. B. 212 

10. Part satisfaction of decree 

— i?<pre5€nlaJitts of decree-holder. Where two joint 
decice-holders, each interested in an eigbf'anna 
share in a money-decree, issued joint cxecU'. 
tion. and one of them, after the deafh of the 
other, iceeived the whole amount due under the 
decree ; Held, that this was only satisfaction as re- 
spects half of the decree, and that the representa- 
tivea of the deceased w ere entitled to issue execution 
for the remaining half. JlaniMA CnuiTORA Kot r. 
Pxabi llonuu CnowniiRY 

2 B. L. B. Ap. 43 s 11 W. B. 262 
- ^ — Joint ebareholder, lien of— 

Joinl ihore-boldera, deit due to, on tnortgiaffed 


EXECUTION OP DECBEE— cwifj. 

14. JOINT DECREES, EXECUTION OF, AND 
LIABILITY UNDER— rontf. 

property. A mortgaged property, burdened uifit 
the payment of an entire debt to two shareholders, la 
liable to sale at the instance of both creditors 
separately so long as their claims remain unsatisfied. 
The act of one of two holders of a bond cannot 
destroy the lien of the other on property piedged 
to both as seciinfy for a joint debt. iKDUWErr 
Kooutvati r. Bum BU.A3 Lau. . S'W.B.130 

12- Agreement by one decree- 

holder to take by inetalments — One of 
several joint decree-bolclersis not boundhy the arts 
of another who has compTOmised with the judgment- 
debtor and agreed to receive payment by instal- 
menta. BAWOEivn v. Biulwaste Dees Sinoo 
1 Agra, Mis. 16 

See IsOTEjECT l>. SsWAKAil alias HuifEEBAM 

6 N. vr. 16 

IS Discharge by one of Eereral 

joint decree-holders — The representatives of 
one of several decree-holders conveyed 
interest in the decree to A. Some time aftcnmid* 
A filed a petition m Court, stating that the decree 
had been satisfied out of Court, and the case iw» 
thereupon struck out as fat as be was concerned. 
Subsequenfly, the other decree-holders applied lot 
exeeulion of their share of the decree, but i* 
objected that the decree had alreac^ been 
by juiymeot to A Held, that the other decree-hoW- 


decree- Btobto i. Safizah . 4 0. L. 

14. - - Separate ea:ecxitiDi>s— 

cution c/ share of decree. Joint deeiee-holden ace 
not entitled to apply separately for execution w 
the decree limited to what they consider Ibwr 
respective interests m it. Prar'kath 
MOTHOOBNA uni CirUCKEBBUTTT 6 "W. B. Mis ^ 
Ihdtojeet Koonwab v. Mazusi Aw Khan , 

6 W B. Mia. 78 


ZlAsDASiosnm Doss n Bnoi.ANA’ni 
2 


IT. lY. 4lS 


15. 

one decree-holder for execution of than of 


ma^de by one of eeveral joint holders of a 
enures for the benefit of all. qq 

Mahomsibp Tazam Aixee . . 4a«. « 

(Co«l«i) Chooa Sahoo V. g44 


j. Complex decree— 

xecufibno/ portion of decree- “ i-mi* 

i . coopta mta" p*"" 
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EXECUTION OP DECDEB-fofiir. 

14. JOINT DEcnEES. EXECUTION OF, AND 
LIABILITY UNDER— fonJj. 
cf tflief to be obtained by process d different 
Linds, there is no talid objettion to ecnarato 
applications for partial execution of the decree. 
Rail Bansn 812:011 r. Madat Alt . 7 N. W. 0 

17. ; Partial satisfaction — Eiecu- 

tion for Ttmatnder. The rule of law u hich forbids 
application for execution of part of a decree does 
not bar appbeation for all that retnains due ui>oq 
a decree where the rest has been previously aatis. 
6 ed. Tej Naiutt? CnarrEiUEG e. Rau T^J^oo 
Mojoomdab . . . 1 . 12 "W. D. 370 

18 — Ezettilion of 

fortion of decree. One out of reveral dectee-holders 
cannot execute a decree in respect of bis own se* 
parate interest, or otherwise than the decree as a 
whole. In this case, however, the decree-holder 
was allowed to amend hia application to execute 
the decree for his own share and to conrert it into 
an application to execute the whole decree. Jonoo- 
KATc Roy t'. Ram Boksh CarrrA>aEE 

7 W, R. 635 

10. - /tpidicntion 

hy } 0 tn( decree. fiofder for erectdicn of Ihttr thart 
of a decree — A’ofiee of titeviion. Tu o out of several 
co*decree<holdera applied to the Judge’s Court to 
execute their share of a decree. JUM, that this wa* 


Sasaoa Cmnuc Roy 

3 B. 1 R. Ap, 21 s 11 W. R. 241 

Ncbo Kishobe lIoJoostDAB r. llonvs 

Mojoosidar . . .17 W, R 10 

Nod Coomab Fouteiidae f. Bo'so CorAi, 
Saboy 23 W, R. 342 

20. — - Cifif Proce- 

dure Code, J859, a. 207— Execution of eharo of 
decree. Though one of two or m<>re decree-holders 
may, with the permission of the Court, takeout exe- 
cution of a joint decree under s 207, the eiecutwo 
must be for the whole decree, and not for anv frac- 
tional share to which the decree-holder may consider 
himself entitled, the Court making such orders as 
may be necessary for protecting the interest of other 
decree-holders. Tuasoor Doss SiKon * Lcchme- 
FDT Dooqub . . . 7 W R. 10 

JCOJEEBC2f GoOPTO V. GoLOCK IIOXEE DeBU 

22 W. R. 354 

21. Ctnf Proce- 

dure Code, 1S50, e 207 — ParliM. IVbere one of 
several persons entitled to the benefit of a decree 
seeks to have it executed without joining the others 
interested, his proper course is to apfdy to the 
Court under s. 207 of the Civil Proewnro Code, 
1859. Amatool Rassool v. Lctzevux 

10 W.R.302 

22. ■ — ■ — EiyM of one 

of joint decree-holders to execution— ^ivit Proee- 


EXECUTION OF DECREE-con/d. 

14. JOINT DECREES, EXECUTION OF, AND 
LIABILllY UNDER— con/d. 
dure Code, 1859, s. 207. A co-deciee-holdcr has no 
right to claim execution unless he satisfies the Court , 
within the provisions of a. 207, that there was auffi- 
cient cause for his asking to havo cxecutian alone : 
and in order to do this, the Court must hear all that 
the judgment-debtors hare to urge ogainst the appli- 
cation. Umritk Nactu Diowdiiby r. Chcmier 
Kisbobb SiNoii .... 21'W. R. 31 

23. Appl'C’tiori by 

some of joint decree.hoJdere for execution— Civil 
Proeedure Cede, 1850, *. 200. ^Ul the judgment* 
ererlitors except one (I/) having applied for execu- 
tion of a decree for costs against one of the judg- 
ment-debtors, the answer was that she (the judg- 
ment-debtor) had paid all that was due from her 
under the decree to //, who had, under Act Vill of 
I860, s. 200, certified the fact to tho Court. The 
Subordinate Judge, without enquiring into the alle- 
gation, allowed execution to issue. Held, that the 
applicants, not Icing the whole of the decree* 
holdera, had no right to oiako tho application with- 
out showing sufficient cause for such a^cour<e, ti:.| 
either that they did not know of the alleged pay- 
ment to //, and that, if made, it had been made 
to defraud them, or that tho defendant was privy 
to the fraud Kyna Kooeb f. Doolef Cbitsd 

22 W. R. 77 

24. — Joint decree. 

hedderr — Cm! Procedure Code, 1S59, t. 207. 
Where more persons than one are mterested in a 
decree, any one or more of them may apply for 
execution of it under s 207, but the Court, in 
passing an order m execution of such decree, ought 
to protect the interests of other decree-holders, and 
su^ other person ought not to apply for second 
attachment of the same property under the same 
decree, but should apply to share in the proceeds 
rcalizt^ by the sale m the execution which has been 
ordered. Abid Au v kluNKOO Byab 

2 Agra, 183 

25. Cifil Procedure 

Code, 1859, » 207. Where one of several holders 
of tho same decree wishes to take out execution, 
hie proper courte is to apply under s. 207, Act 
I Ilf of 1859, to execute the whole decree, and (he 
Court, li it sets sufficient cause, may admit the 
application, passing such order as may be necessary 
for protecting the interests of tho other decree-hold- 
ers. Iksro Coouab Doss v. Mobima Mourrrr Roy 

1BW.R.150 

Acse£sioo::iSsa Kbatoon f. Awe'eroomssa 
Kbatook . . .22 W. R. 204 

Faez Bvrsii CnowDURY f. SADtrr Au Khas 

23 "W. R. 282 

28" " " Absence of some 

deerte-hoUers — Profrcfion of interests of abient. 
Where some of the decree-holders in a jomt decree 
apply for execution, the application may be tefus^ 
or granted at the discretion of the Court, which is 
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EXECUTION OF DECREE— confi. 

14. JOINT DECREE.?, EXECUTION OP, AND 
LIABILITY UNDER— eonfci. 

bound to see that injury not done to the rights 
of absent decree-holders ; hut whether the Court does 
EO or not, al! recoveries in execution so made must 
be for the benefit of all the deerec-holders SniB 
CnoiTDEa Dass v Ram CnunDER Poddar 

16 W. R. 29 

27. ^ Execution by 

tme creditor. A and B obtamed a decree against C. 
A obtained an order for execution of his ahare in 
the amount of the decree. C pledget! immoveable 
property as security to A^ who caused it to be 
sold. B applied to the Court for her share of the 
sale-proceeds. The Principal Sudder Amecn re- 


might apportion the amount realized amongst all 
the decree-holders. TARASCyoARi Bormoxi p. 
DebariLalBoy . . 1 B. D. B. A. C. 28 

28. Execution of 

portion of decree according to extent of the applt- 
cantt* tniert’t The effect of a Privy Council judg- 
ment'being that each of two co-plamtifis was enti- 
tled to'amoietyofataluhh in the possession of the 
defendant, who then purchased the interest of one of 
them: Held that the other co-plamtiff could obtain 
execution according to the extent of her interest in 
the estate. Hcbsish CntWBER Cuowdhbv v. Kabi 
6crXt>£BlDEBt 

I. Ij. R. 9 Calc. 482 : 12 0, Ii. R. 611 
L. R. 10 I. A. 4 
89. -- ■ — ^ Cnil Procedure 

Code, 1SS9, s.' 207-^Execvtion of portion of decree. 
A joint decree was passed m favour of A and B, 
and A subsequently applied for execution alone, 
alleging that B would not join with hint in the 
application. The judgment-debtor stated, and B 
admitted, that more than half of the decretal money 
bad been paid to the latter (out of Court), but the 
Court disbelieved the statement, and ordered execu- 
tion to issue for the full amount of the decree Held, 
that the Court should, under s 207 of Act VJII 
of 1869, have allowed execution for half the amount 
of the decree only. Brojeswabi Chowdhrsxee c. 
Tripoora SooxD-iREE Debi . 3 C. Xi. B, 613 
SO. Chil Proce- 

dure Code, 1SS2, a. 231—AirpUeatton for partial 



EXECUTION OF DECREE— confd. 

14. JOINT DECREES, EXECUTION OF, AND 
LIABILITY UNDER— cojifJ. 

SL ; AppUcalion fy 

one joint decree-holder for execution in reaped of 
Ais oten ahare — Tranafer of decree to judgment- 
d^lor — Civil Procedure Code, 1877, aa. 231, 232. 
A joint decree cannot be executed by one of the 
several joint holders in respect only of fiis share 
of the decree. Bam Aular v. Ajudhta Singh, 
I. Ij. B I All. 231 ; Collector of Shahjahanpur v. 
Surjan Smgh, I. L B 4 All 72 ; and Haro 
Sanler Sandyal v. Tarak Chandra Bhutlacharjee, 
3 B. Ij. S A. C. 114, followed. When by opera- 
tion of law one of several joint judgment-debtors 
acquires the position of ilecree-holder in respect of 


the decree, the effect js not to extinguish the entire 
judgment-debt, but so much only of it as such judg- 
ment-debtor has 80 acquired. Wat v. Abdool d/»« 
7 ir. B. 136; Pogose r. Fulurooddeen Mahomed 
.4haan, 25 H’. B 343 ; In re Begumburee Daiee 
D L. B. Sup. Veil 93s ; and Khoahalee r Nund 
tall, 6 N. ir. /, referred to J/eW, therefore, where 
one of several joint decree-holders applied for 
execution in respect of his own share oiuy and the 
joint judgment-debtors under the decree had in* 
uented the right therein of ono of the joint decr«* 
holders, that the application was contrary to law j 
that so much of the judgment-debt as had devolv- 
ed upon such persons had been extinguished; 
and that application should have been made for 
execution m respect of the entire unextmguished 
portion of the judgment-debt. J?ro/gjt«iri Choia- 
dhranee v. Tnpoora Soonderte Behi, 3 C. L B 
513, and Bibee Budhun v. Hafezah, 4 C. L. B- 
70, follonetl. Baxabsi Das v. Mararsni Kuab 
I. D R. 5 All. 27 
32. Payment out of Court— Fay- 


the J2| annas ahare claimed by luiu, ann 
to iMogn ' ’ “ ' - — "’I 

and gran ' 

decree. 
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EXECUTION or DECEEEwonM. 

14. JOIKT DECREES. EXECUTION OF, AND 
LIABILITY UNDER-*fon<<i. 


the joint decree-holders of Any nortion of the decree 
In excess of that to rthieh the aecrec-holder so |mi<l 
is undisputcdly entitled. Hdd, also, that a judg* 
rnent-debtor is entitled to credit for any sum paid 
lend /We to one of seecral joint decree-holders, and 
duly certified to the Court by the Utter, and that 
the other joint decree-holders cannot execute the 
decree for more than their own share. Iltld, fur- 
ther, that in this case the lower Court was wrong m 
wholly iijnoring the payment certified hy the decree- 
holder li, and that it should hare determined, pnl, 
whether the payment to D was a fraud on the other 
Joint decree holders ; and, sei-ond/y, what amount the 
latter were entitled to hare out of the whole 
decree, the Utter being tho main question between 
the appheanta for execution and the judgment- 
dehtor, and as such cUarly within the scope of a 
244 of the Civil Procedure Code. Nyna Kootr v. 
DooUt Chund, 22 IT. .R. 77 ; Drojatren Choiedk- 
ranee t, Tripoora Soonitrte De&i, ^ C. L. ^ S29 , 
and ilahma Chundra Boy v. ryart Mokan Chow- 
ikry, 2 B. L. B. Ap. 43. Tantres CiiVTcpER 
Bbpttaceaiupe V Divewdbo NiTU S*inrAt 

Z. L. B e Calc. 631 .* 12 C. It. R. S$e 

83. Ciwf Prote- 

dure Codt, tt 231, 258— Application for unteHi^td 


judgment-debtor on account of the decree out of 
Court, hut this payment had uot been certified 
Eeld, that the payment was vahd only to the extent 
of the share to which the pa3ee was entitled, and 
that this share having been ascertained and credit 
given for it, the decree should be executed in favour 
of the present appheant for the balance Sct-tak 
tIOIDKEN V Savai.aYAMMAL 

I. Ij. B 16 Mad 343 

34 Conditional decree — Jotni 

decree-holdera — Befiuolof tomelojotn m applying 
for wcvlton— Civil Procedure Code, s 231 The 
provisions of s. 231 of the Civil Procedure Code 
are not appIieaLIe to tho case of joint decree- 
holders the execution of whose decree is conditional 
on their joint performance of a X)articular act. 
Fabzasd r. ABDcrxAn L Xi IL 6 All. 03 

35. Execution of portion of de- 

cree— Application by some of joint decree- 
holdere. MTiere tw o out of several decree-holders 
petitioned the Court to execute their share of the 
decree (which was for jwssession and mesne profits), 
and the other decree-holders, though they nrtoslly 
joined m the appheation by signifying their consent. 


CASES. 


EXECUTION OF DECREE— con/d. 

14. JOINT DECREES, EXECUTION OF, AND 
LIABILITY UNDEIl— conW. 

aubscqucntly retracted their consent, nnd the 
original applicants declined to procecil with tho 
execution of the decree for mesne profits : Held, 
that there was no appheation on tho part of all 
tho decree-holders to execute the decree for 
mesne profits, nor any appheation by some of them 
for execution of the whole decree, and that the 
Court’s order directing rcahzation of the unpaid 
portion of mesne profits was pass''d without any 


38. — — — Cud rroeerfure 

Code, ISS9, St. 207, 20S. When a decree is in favour 
of several persons and out of those persons soma 


It ByJ}IATU SaUOO t'. DoOtAS ClUKD Sauoo 

24 W. R. 245 

27. Right to execute decree 

— Cml Procedure Octlt [Act XIV of 'JS82), 
t 644— Appeal by one of teteral jdalntiffs chiming 
under a joint right — Pecree in such appeal binds 
other co-piainti^s, although not parties to the ap- 
peal — Proceiurt. A and £ brought a ' suit 
against C, and obtained a decree awarding a 
part of their claim. D appealed^ and the ^ppel-' 
late Court reversed the decree, and rejected the 


Collector of Salt Revesd-c 

1. 1,. R, 11 Bom. 596 

38. Decree for posses- 

sionof tmmoveable property— ParcAase by judgment- 
debtor of rights of some of the joint dtcTet-holdera 
— Decree exfinyaiihrd pro fanfo. MTiere, subse- 
quent to a decree, a portion of the nghts to which 
the decree relates devolves either by inhentance 
or otherwise upon the judgment-debtor, or is ac- 
quired by him under a valid transfer, the decree 
does not become mcapable of execution, but is ex- 
tmguished only pro fanfo. This rule of law fs suffi-’ 
ciently general to comprehend ohke cases in which 
the decree is for money only and where it is for 
immoveable property. The rule of law against 
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DIGEST OP CASES. 


( 4Z74 } 


EXECrOTION OP DEOBBE— coflW- 

14. JOINT DECREES, EXECUTION OP.rAND 
ILIABIMTY UNDER— coMcW-i.. 


EXECITTlOir or DECEEE— ccmif. 

15. EIABILIXr FOR WRONGFUL EXECU- 
TION— COTicW. 


7 JV. E. 13$ ; and Pogoae v. ful-urooJdeen Sfahomtd 
Ahtan, 25 W. R. 343, referred to- KcDuat ». 
Sbzo Dayal . . . X Ii, B. 10 All. B70 

39 . Decree for rent — Tenurt or 

holding, sale of — tandlord and ttnant^Bemjal Te- 
nancg Acl (VIII of J8S5), «. 165. A IG'&nna 
proprietor obtaining a decree for the whole rent 
due in respect of a molarari tenure in a suit 
brought against all the tenants is entitled under 
e. 1C5 of the Bengal Tenancy Act to pell the 
tenure in execution of the decree, althoagb 
he recognized the fact that the tenants had 
eub-dmded the tenure and chose to accept a 
decree making each of them separately liable for 
Lis own ahare oi the rent. TanM Prosad Eo^ y, 
Haragan Kiiman Deii, I. L. R. 27 Calf. 3l>2, 
referred to and explained. Stobw L^t r Whson 
( 1905) . . . . I. L. H. 32 Calc 680 

16. LIABILITY FOR WRONGFUL EXECU- 
TION. 

See Dasiages— Mcastoe anp Assessment 
or Dajuoxs— Torts. 

See DAltAQES— SOITS for DaitAOES— 

Torts 

L ■ Seizure in Eseeution— 

Trespass — Ltabihh/ of jiidgment-eredtlor Seizurcof 
personal property lo execution of a decree is not an 
act of the Court, but one of the party himself 
Seeking execution, for uhich he is liable d any 
trespass be committed on the property of a stranger. 
SubjanBibiv SutiATtruji 

3 B. L. B. A. C. 413 : 12 W. R. 829 

Rash Behaby Lall v. Wajaw 

12 B. L R. 20d note ; II W R. 610 

2. — Lutbilit’j of 

ezeculion’Credilor tn damages for wrongful seizure 
.—Attachment of stranger’s •property — Measure of 
,1 r I • *1 j , 

j .. , . . 


a warrant uhich specified the nee la question and 
M hich had been issued upon a darkhast presented by 
the defendants m u hich they prayed for the attach- 
ment of this particular rice as their judgroent-deb- 
tor’s property. The ricc, while in the custody of a 
bailifi of the Court-nazir m the place where it bad 
been attached, was clandestinely threshed and ear- 
ned off by thieves who left the straw. In a suit 
brought by the plaintiff to recover the value Of the 


defendants had not in any way conduced to th. 
loss of the rue Udd, by the High Court, reversini 
the uecries of tht low er Courts, that the defeodoDt 


were liable. When tho wTongful seizure was made 
at the instance of the defendaots, the plaintiff’s 
cause of action was complete, and was independent 
of the subsequent occurrence. The theft might 
bare rendered the defendants unable to restore the 
ricein specie, but could not purge, and was no satis- 
faction of, the previous trespass which rendered the 
defendants liable for tho full value of the rice. 
Gosta illAiiAn Pawi. v. Gosaldas Kwirjr 

I. X X. 3 Bom. 74 

16, REFUSAL OF EXECUTION. 

1 1— Esecution — Decree reafrominy 

defendant in user of land—Sale of land tn 
execulioit ol another decree — Purchaser at such 
sale m possession — A’o execution granted of 
former decree The plaintiff obtained a decree 
restraining the defendant m his user of cer- 
tain land, and applied for execution. Meanwhile 
the land liad been sold in execution of another 
decree against the defendant, and the purchaser at 
the Court sale obtained possession, Tho plsioti^ 
thereupon applied that the purchaser should 
be made a party to the execution proceedings, 
and that execution should go against him os 
well as against the defendant. Utli, that no order 
for oxecution couJd be made It could not go 


(1JK>I) .... I. L. R 20 Bom. 14U 

3.-. — SrIo in ©secution of decree 

— Selling aside sals— Invalid sales — lVo”f % 
lurtsdicUcrr^Bffecl on lal/d/Jy of sals^Cnd 
Procedure Cods {Act XIV of 1SS2), e 273. 
Where a Court executing its own decree .*'®’ 
cciving from another Court an order attaching 
the decree returned the notice of attachment to the 
latter Court on the ground that it did not 
state the amount for which tho attachment 
had hcGD issued and proceeded with the execul'on 
and sold certain properties . — Esld, that the 
Court on receiving the order was bound o 
comply therewith, and under s. 273 of the wri 
Procedure Code it was debarred from proceeding 
with the execution, unless the bar was removed “ 
one of the ^^lys specified ID the section and that w 
sale tras invoiid ^Ianik La£. 

WuKERjEsflSOfi) . . I X. H, 32 Calc. 1104 

17. STAY OF EXECUTION. 

X, — Appheation for stay o 

xecotion-^Ciril J’rocedure Code, 1S59, s. " ' 
Luphcation for stay of execution of a , 

ppeal from which has been filed, ®boutd, under 
’ll! of IS59, •. 338, be made to the Court of ^ 
nd not to the Court which passed Ibo 
ppeal. Abhassee JJeodm I’. Raj ggg 
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EXECimON or DECHIEB— 

17. STAY or EXECUTION—fontf. 

S. Power to etay execution 

— Profftiure Corff. 2Si, 29^ — 2)(Trfe train* 
fentd for crrcuJiort. ^Vhpro & tltcrcc of the IIirH 
Court » tnin«mittc<l to i» Judpc for execution under 
B. C84, Act VIJI of 1 859, und the jodpmrnt-ilcbtor 
contends that the balanic due on the decree is lr*« 
than that for nhich execution is sought, the Judpo 
ba9 no juriwliction to enquire into the question, but 
may. on eau«e shonn under a. S90, stay execution, 
pendirp a reference to the Iliph Court. KisnnB 
CnCMiER TAti. Cnownnnv i. KntijiT Chcsder 
Gdose . . . . , 0 “W. R. 361 

3. Eoeree for arreara of tont 

is decree for money — Code o/ Cinl Procedure 
{Act Xiy of 1SS2), s. 5-/5, A decree for arrear* 
of rent IS a * ‘decree for money ’ ' n ithin the menmog 
of 8. 54G of the Code of Civil Proeeilure, and cxccu* 
tion of such decree may therefore be stayed under 
that section. Ba>ku BeHapy Sesvat t Syama 
CiiEfiS BncTXAcnABJEE . X. L.B. 25 Calc. 322 

4. Power of Court executing 

decree to go behind decree — of ter- 
taee of nofie*. lYhcre an application ii roado by a 
iudgmeot.dehtor for stay ot execution of an Appel* 
late Court’s decree, the Court executing the decree 
cannot enauircinto the question nhetber any notice 
Tiaa Ecr\c<1 upon the applicant before the appeal 
iuden ent was passed. SIckhooojiom- BiitcwAS 
Dass , . . , . 24W.B.S3 

6. — Application by person not 

patty to suit— Cinf Procedure Code. JS^9. e. SSO. 
The Court will not interfere to stay exci-ution 
upon tlie application of a person not a Mtty to the 
Buit who cfaiira immoseahle property liable to bo 
taken nnder the decree. The retn^lyofaucha per- 
son under a. 230 of Act Vllt of 1859 Khelat 
C flUMVEB OhOSE 1’ PBOSrxirOMOTEE Dassee 

Harsh. 478 

0. Security — Content. Fxccution 

wiU be staycl only on security being given or 
by consent. Saoore Ghvi-der Ciitjckerbutty v. 
SOERBorRM: . . Bourho O. C. 103 

7. ■ — .... Cinf Procedure 

Code, JS59, * 33S — »Slav of exccatton fenJtni} op- 
feal—Aet XXIJI of JSOl.i 38 Pending the deter* 


of the petition of Har Sbaxkar PARsnAo 

I. L S. 1 AU. 178 

8. ■ — ' - Civil Procedure 

» ”e y.-.. -J . 


matler of (he petition of Ismaii. Kooeb 

B. L. R, Sup. Vob 1007 s 8 W. B, 448 


r 
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EXECUnOIT or DEOREE_con/J. 

17. STAY OF EXECUTION— fon/d. 

0. — Act XXIU of 

ISfil, t. iSecwr«/y for reefifidion of money.. 
Before staying execution of a decree and preventing 
tho decree-holder from receiving the fruits of his 
decree, or before requiring him Under a. 00, Act 
XXill of ISCl, to give security for its restitution, 
probable cause must bo shown of tho judgment* 
debtor's inability to recover the money if the decree 
be reversoil. Sckuee SIoxee Debia v. Brojorax 
Mookerjee .... 17 "W. R. 69 

10. - — Act XXIII of 

1S6I, ». 35 — Seevniij m exccwfion of decree— 
Decree affointl uhteh no nppenf ircu'jht. Tho 
High Court could not, under s. 30, Act XXIlI of 
18<H, direct the lower Courts to take security in 
the execution of a decree against which no appeal 
has been referred to it In re BnuowAJf Citonder 
Chose . . . . 6 W. R. Mis. IS 

11. Ground for staying execu. 

tion— Appeol, refutal to execute pending. F.ie, 
cution of a decree for enhanced rent should not bo 
refused merely because the decree has been appealed 
against on a pamt of law TnEODorus v. Asnooi. 
Durrut AuEEicc>ou.An W. R. 1804, Act S, 106 

12. The Court de. 

ciined to atay the esecution of a decree (i) because 
the epplicaot has not shown, as he was bound to 
ehow, something beyond the mere fact of nn appeal 
baring been preferred against it, and (u) because 
there seemed to have been great delay on his part. 

; LrsiJS V. l.LA>:ti Mortoaoe Bask or IxPiA 

17 w. R.ieo 

IS. . Pxpiry o/fi’mg 

for appeal — Pouer of Court to stay execvtim— 
Code of Cu’if Procedure (def X/V of 2S??)i «s 229, 
230, 243, and 24$. It is not open to the Court to 
ref««« to execute a decree against which noapneat 
has been preferred and the tune for appealing 
ngamst irhich has expired. Ishan cSiuitder Roy 
e Asda>oollah Khak . E E, R. 10 Calc. 817 

14. ■ — — Person sued as 

Ooiernmenl servant ceating to hold that position. 
A decree w as pas’ccl by the Principal Sudder Amcen 

I against the defendant declaring him personally lia. 

ble to the claim No appeal was preferred. Held, 

I that an order by the Judge staying execution 
because the defendant, who was 8ue<l as a servant 
of Goierniaent, has ceased to fll that position, 
was illegal. IIahosieu Toque Beo r. I^’allis 

2 AgraHlB. & 

15. . — _ Refusal to pay 

eoits of odferfitiny tale. It la not within the d«. 
cretion of a Court chstge<l with the execution of a 
decree to withhold execution and abstain /rom sefi. 
mg because the decree-holder refuses to pay the costa 
of advertising. The Code does not require tho 
dreree-holder to pay such costs in advance. Kisto 
K rsnoRE Chose r. Sooejonatii Sircar 

10 W. R. S64 


DIGEST OF CASES, 
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( 4177 ) DIGEST 

TIXECUTIOIT OF DEOBEE— coK/i. 

17. STAY OF EXECUTION— coRirf. 

16. Civil Procedure 

Code, 1859, e 290 — E* parte deeree. A principal 
Sudder Ameen is competent under a f290. Act VIII 
of 1859, to allow tho stay of execution of s decree 
of the iligh Court on its original side for a suffi* 

■ • ‘ ‘ ' ' jQ malce 

icw trial, 
obtained 

^ " “.TOOKJOT 

CnCCKEUBUlTV V. COCIIRANE . 8 fY, R. 202 

17. Likelihood of 

injury from immeiitite enle ^Vhe^e a judgment, 
debtor proved that a sale in oxecotion might be 
stayed, as material injury u oidd otherwise be caused 
to him from the circumstance that the day fixed for 
the sale was so near to the latest safe day for the 
payment of the Government rcvniie ;~neld, that 
good and sufficient cause w as not shown for staying 
tho sale Ahmed Rezv v KnuaooncKisSA 

13W.E.281 

18. . — AUeyalion of a 

pritaU purcAoW hy the dteree-hdder. While a 
decree for money ^as being executed by the salo of 
immovcablo property, the judgnienC-creditop pcti* 
tioned the Court to stay the &sle for tno days, as the 
■defendants, the judgmcat.debtors, had enter^ into 
a razinamah with him. On the 8.amc day the judg. 
ment-debtocs petitioned the Court w coutiaue the 
sale for three days. Two days afterwards the 
]udgmeiit.creditof presented a petition to the Court, 
stating that the judfrment.debtora had executed a 
note in bis favour for R8,500 m part.pai^mcnt of the 


ment-debtors might be examined in respect of the 
sale for R8,500, and that the sale to him be con- 
firmed. The Civd Judge made an order refusing 


^’E5fKaTA NAitASt'tAUA ArpAWow V Vexkata- 
KnisTNiAi Naidu ... 6 M&d. 4l0 

19. ; Pendency of 

erosi.suit — Power Of Court to tchieh decree t$ tram- 
mined for cxecuhon — Cn'il Procedure Code, 1859, 
e. 290 S. 290 of Act VIII of 1839 provides that, 
whenever a suit shall bo pending m any Court 
against the holder of a decree of such Court by 
the judgment-debtor, the Court may, if it appears 
just and reasonable to do so, stay execution of the 
decree, either absolutely or on such terms as it may 
think proper, until a decree shall bo passed m tho 
pending suit Any Court to which a decree is 
transnntted for execution can under tho section stay 
execution, noin ithstanding that tho suit pending 
Mtween the judgment-debtor and the holder of tb* 
decree IS pending in such Court, and notin the Coart 


CASES. 


EXECUTION OF DECREE— confi. 

17. STAY OF EXECUTION— co««. 

which transmitted the decree. Cooke v Hiseeba 

Beebes 6 N. W. 181 

20. Appeal pend- 

tit anoffter suit — Cii'if procedure Code (Act 



uoivo 1 AESIUD CJAUH . 1. h, Si. il UaiU. lad 

21. — — Civil Proee- 
dure Code, 1882, e Sid^Apphealiori for stay of 
sole t>j immowahle properly »n execwlfon of moncji* 
decree under appeal An application under the 


which passed the decree, and not to the AppeUate 
Court Goosam Honey Puree v Guru Perehad 
S»n9A, 1. L. R J1 Calc. 146, referred to In the 
tnntlerof the petition of MtiniD-inf-NisSA 

I. L. R. 15 All. 198 

22. — Ciiil Proce- 

dure Code, 63 5i5, S46, 547 — Stay of execution 
pending apjiieation for retieio — Jtirhdiction. S 
647 of the Civil Proceduie Code provides for the 
procedure to be follow ed in miscellaneous mattew 


On the 29th July 1886,* an ap|jhcatioa was made 
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DIGEST OF CASES. 

EXECUTION or DECHEB— fonW. 
17. STAY OF EXECUTION— cc.n<J. 


( *\to ) 

EXECUTION OF DECREE— 

17. STAY OF EXECUTION— fonW. 


ilimv UAt^i.S iVHMAU ^ILl A. 4J. Ak. U Alll. 4iU 

23. — Stay of tjcrtv- 

tion jrtndiny eiiil decrtt-hotdtr and judgmtnt- 

dehlor— Civil PnctdiiTe Codt, at. 235 (d), SSI, 
5S3. The words tuch Court ” in 6 243 ol the 
Civil Procedure Code do not limit the esercueof the 
oners riven hy that section only to decree passed 
y the Court in which the suit is pending, but with 
reference to es. 233 (d), 681, and 583, that Court is 
empowered to stay execution of decree transferred 
to It for execution from either a Court of co-oidinate 
jurisdiction or a Court of Apiieal The plaintiff 
instituted a suit against defendant for recovery of 
money and other reliefs, which naa ultimately 
j 1 •• «!.• rT.»k r. .• k. 


i’UtntiB then appiieu lut acay ot tue esecuiiou, 
and his application was refused by the first Court 
but granted by the Distnct Court. On appeal by 
defendant to the High Courts Held, that the 
Judge’s .order was correct. J/ilAun Dibi x ButJoor 
Khan, s' ir. JI. 292, disapproved Kassa Mal r 
Gori . . . . 1.EB.10AU.38© 

24. Powers as to stay ofeie- 

cutlon of Court executing transferred 
decree — Cinl Procedure Code, <♦. 228, 239 The 
powers nhicb the foreign Court has under s 228 of 
the Cinl Procedure Code are confined to the exe- 
cution o! the decree, and the Court cannot question 
the propriety or correctness of the order directing 
execution, cor can it, with reference to a 239 of 
the Code, stay execution except temporarily. 
Held, therefore, ahere the draaera of a bundi, 
against whom the indorsee from the payee bad 
obtaioed a decree on the hundi, objected in the 


passed, and such Court refused to entertain (be ob- 
jection, that the order of the lower AppeDate Court, 
directing that the parties should be allowed to 


ItAPnEYliAL • • 1. Xi. R. 7 AIL 330 


25, , Injunction to stay oxocu* 

tlon — ailed for in accordance vrith elate- 
nenti in jJaint not forming a separate prayer in the 
jlaint — General prayer for relief — Control of exe- 
cution. a joint ouner of an estate with B, 
savdl the joint estate from sale for arrears of Gov- 
ernment revenue, in payment of which B had made 
default, for such purpose mortgaging her share 
in the estate to K. A then suc<I B for contribution . 
Pending that suit, B again made default, and the 
e«tale was sold and purchased Ly C, subject to in- 
cumbranecs. Subsequently A obtained her decree 
against B and assigned her decree to D, who ob- 
tained an order for execution, and attached certain 
property belonging to I? D and E then entered 
into an agreement with C that they would release 
Cam! the share charged with payment of decree 
from all liability, and that they would entrust the 
whole conduct of the exccution-proceeilings to C in 
consideration of his granting a perpetual lease of 
part of the property to D and E. In pursuance of 
this agreement, D and E granteil a release to C, and 
C grante<1 a lco«e to E for him«elf, and it was eon- 
temledalsoas benamidar of D. The sgrcement 


suuuiu iiui vii ujuiiit uy luu leiease, Kiut lUAk it 


SOD and widow of R, in a suit brought against 0 
and D, objected to the ejccution-proceedmgs, 
and after paying the sum duo to D into Court, 
asLed for an mjunction staying allfurtherpro- 
cecilingsm execution until the heating of the suit. 
Held, that D had obtained, out of the lien 
dirtcied by the decree, some benefit or advant- 
age which the plaintiffs might have a right 
to have valued at the heating, and (hat, not- 
withstanding this did not form the subject of a 
separate prayer in the plaint, the Court would grant 
the injunction Khisto SIohixy Dossee v. Kally 
Pposoxxo GnosE 

I. L. R. e Calc. 485 : 8 C. L. R. 43 

26. Administration decree— 

Cud Procedure Code, ss. 213, 27G, 295 

AHaeAiBeat after date of inslilution of adminis- 
tration suit under decree obtained prior to such 
euit. On the 22nd July 18SG, one Jt L obtamed 
a money-detTce agamst one P C. On the 6th 
November 18S6, P Cdied ; and on the 18tb Decem- 
ber 16SC R h applied to attach certain properties 
belonging to the estate of his judgment-debtor, 
which properties were actually attached on the 8th 
and 12th January 1687. On the 2Ut Decembei 
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■EXECUTIOIT or DECREE— con<i. 

17. STAY OF EXECUTION— conii 
1886 one S filed a suit to administer the eatato ot 


EXECUTIOIT OF DECREE— con^i. 

17. STAY OF EXECUTION— canid, 
hefore the Jodj»e, and executed a security-bond 
bindm*; himself, in the erent of the appeal being 
dismiss^, to liquidate tho debt. The appeal was 


From this judgment an appeal was preferred under 
a. 15 to a Full Bench. After the opinion of the 
Division Bench was pronounced, A applied to the . 
Judge for tho return of his security-bond ; but bis 
application was refused pending the final decree 


Lapl lIiTTEB . . I. L. R. 15 Calc. 202 

27. Appeal — Decret for tnjune- 

iion — Damaqej and C03t» — Stay of execution ai 
to costs A party appealing against a decree, 
which directs him to pay money, may obtain 



granted.’ Dhtoubhoy CowasJt Uvmioaiv v. 
Lissoa • 'J '• ' 13 Bom. 241 

28, 'Deoree made by mistake 

und without luiiedlctlon— Decree tn tint ayainst 
iSovcret'gn Frtnce. A suit iras brought against the 
Thaliur of Palitana (his title being omitted from the 
laint), and anac parts decree was obtained against 
im. An application on the part of the Tbakur to 
hare the decree set aside was dismissed, and the 


catling for aeeurity, it had authority at any time to 
modify or cancel such order, or to direct the restor- 
ation of the security when no longer required, and 
■ 1 ‘ ‘ Ice secu- 

. idge was 

'eld, also, 
reveresd 
was DO 

ueciee oi lue ouuge lu eiecuK-*, aiiu lue Judge's 
order refusing to return the security-bond was 
passed without jurisdiction, and was therefore null 
and yoid. On tho rcyersol of the decree, the liability 
of the surety ceased, and the security-bond be* 
came a dead-letter. Ambbb Atr t> T<as8!« 

18W.E403 

30. Decree directing sale of 

land in pursuance of a contract specifically 
afTecting it—Civtl Procedure Code, 1877, 

Stay of salt. S. 326 of Act of 1877 does not 


declared nnll and set aside on the ground that it 
had been made by mistake and without junsdiction. 
The Court (mthout expressing an opinion as to 
whether the order dismissinij the application to have 
the decree set aside would haye preyented it from 
declaring the decree roid oh inilio) h‘fd that, as the 
decree was made erroneously and without jnnsdic- 
•tion, it would not, when apprised of the error, 
assist the plaintiB in carrying it into executicm in a 
case in which lapse of time made it incumbent on 
the pialntiS specially to inyoke the aid of the Court 
for that purpose. Lapktttabbai v. Sarsakoi 
Pastagsarji ... 7 Bom. O. C, 160 

29. hdodificAtlon or cancoUa* 

tion of security-bond — Citi7 Procedure Code, 
« 33S K sued 1{ for a sum of money due on pro- 


a case under 
SaBai . 
3L 


. 326. BoaowaN Prasad v. Snro 
. L L. R. 2 AIL S53 
Bebems for satisfying 


decree — Civif Procedure Code, Act X of 1S77, 
9 326— .?fav of ■public sale of attached properly. 
Where the Collector has applied to the Court under 
e. 326 of the Ciyil Procedure Code proposing » 


-rder 


bound to hear any objections which may be made by 
the decree-holder to the feasibility of the 


a. 238. Colic of CitiI Procedure, ordered that execu- 
tion might bo stayed, provided good and sufficient 
security were given. Aecordmgly A appeared 


Hobo Tbosbo Ror o. KH,r !‘£^-j'‘p°odo. 280 
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EXECUTION OF DECREE-fonlJ. 

17. STAY or EXECUTION— 

Oa. — Security for restitution of 

jiroporty— Art XXIIl o/ ISGl, i. 36. After 
property, the subject of htipation, lias been giTtn 
over in execution of a dccrco to thophintifl. His not 
icithin tho scope of s. 3C of Act XXIII of 1801 to 
exact security from tbe plaintifl for restriotion of 
such property in tho event of a successful ap|teaL 
ItAivSCsuiuM rmsHOTAJi V. Jitaheyobo 

7 Bom. A. C. 222 

S3. Bevcrsal of decree In favour 

of plaintiff— Ctril Proeedvre Code, 1SS\ ». 33S-— 
V'^tyof Appellc't Courf. iiTien an Appellate Court 
rerer^es a decree in favour of the plaintiS in a suit. 
It ought not to stay execution of its own decrcconder 
t. 338 of Act Vlll of 18r>9. Order of Distnet Court 
staying execution under such circuniMantea set 
aside. KivasJi Bqckji v. DnoHbiRAj Vikaysc 
10 Bozn. 4U 

34. Rerorsal of decree on ap* 

'peal, effect of — Secvrify hy deeree-hMtr on hetnu 
(dloiced to execute dteree appealed from. Where a 
decree-holder, pending appeal, oivcs a secunty-bond 
whereby he undertaVes that, u the decirion of the 
first Court U reversed or modified by tbe Appellate 
Court, be will make good any property taken by bim 


conform to a mere direction as to the manner in 
which tho decree was to be executed ahen that 
direution came too late, but nould need to be coo* 
atrued equitably, and the other party, if still a 
debtor to the decree-holder, would not be entitled 
to recover anything unless it « ere shown that he bad 
eustained damage. SirtrRrrTOOiiE ill Mirdha »>. 
TeETA OaZEE fioWI.ADAR . , 21 W. R. 02 

35 Execution completed by 

appointment of manager — Ciud Procedure 
Code, 1877, « 545. It having been directed by a 
decree that, pending an appeal, manager* should ho 


cedure Code the Court had power only to stay 
• execution, and that the words "stay execntion” in 
that section could not be extended to a case in which 
.execution was completed, as in the case before |L 
Doarbasi Sixon v. Eisher Sixou 

12 C. D R. 633 

36. Setting aside proceedings 

giving possession under decree— C»wf Proee~ 
dure Code, 1SS2, a. 243 — Possuaion >7iee?i under 
decree. There is no provirion in the law winch em* 
powera the Court passing a decree to set aside the 
proceedings under which the decree-holder has 
already t^n placed in possesrion in execution of 


? CASES. 

EXECUTION OF DECREE— fonld. 


17. STAY OF EXECUTION-con'd. 



37. Right of judgment-debtor 

In giving security — Amount of aecurUy, 
M hero a judgment-debtor asks for stay of execution- 


than the amount awarded by tbe decree. Bitioo- 
RIA DoOCYIA KoWAR t‘. liALLA JOWAROR IjALL 
Patoey ..... 20 "W. R. 52 

S8. Becurlty bond— Amount ©/ 

aecuTitf)— Order atayxwj execution peniirvj appeal 
—Ctvtl Pioetdurt Code {Act XIV of JS82), sa. 545, 
5SS. *l'ho Court which passed a certain decree 
for specific perfoimance ot a contract to execute a 
mortgage on property worth 4i lakhs of rupees 


objected to tbe amount of security required, and 
appaled to the High Court on tiut ground. Held, 
on tho facts, that tho security reijuirod was ex- 
cesrive, and it was reduced to R7,000 UbEVAsriA 
Dbr V. Greqson . . I. L. R. 12 Calo. 624 

S3 Notice to deoree-holder— 

Ciiii Procedure Code, 18S5, a. 845—Praetteo^ 
Affdomt. A final order for staying the execution 
of a decres should not be marie without giving 
the dccree-bolder notice of the judgment-debtor’s 
application. The application should be supported 
by 00 affidavit. filOLTAhcnAho SniVRAM r. 
KjiiRSEDii NasarvatijI T. L.R. 16 Bom. 636 

I 40. — Practice — Appeal— Civtl Pro. 

cedure Code (.4et XI V of J882), ax 545, 34S. In 
order to obtain a stay of execution of a decree 
diretting the payment of money, the applicant 
muvt satisfy the Court on affidavit that sub- 
stantial loss may result to him unless execution is 
stayed Gaikwar Sirkar of Baroda u. Grakdi 
Katcoarabhai Eastdscuakd (1S09) 

X. D. R. 25 Bom. 243 

4L Appellate Court, power of 

Stay of execution vhen an appeal from an 
order in creenttoa-^ciceediR^s ia pending before the 
Court— Civil Procedure Code [Act XIV of 1882), 
as. 244 (c), 545 and 647. The Appellate Court has 

power to *'*'•” —I- • ' 

order m 
that Cour 
Bose (18C 

42. Civil Procedure 

Code (Act X/T of 1882), aa. 244, 545— Execution of 
decree— Order refusing ata'_p— Appeal — Dd^trale 
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EXECUTIOIT OF DECREE— con<f?. 

17. STAY OF EXECUTION— cohW. 
exercise of discretion by lower Court, An order re- 


exercised by a lower Court. Ramciiamdra v. 
BAioiirKtJND (1005) . I. L. E. 29 Bom. 71 

48. Slay of erecu- 

lion — Appeal — Sale of emmoieahle property tn ext- 
cution of decree for money — A ppellate Costrl, power 
of, to stay sale — Praeixee — Civii Proetiure Code (Act 
Xir of 1882), a. die, para. 3. BeH. by the Full 
Bench (Rampini, A.C.J., expressing no opinion). 


Court cannot pass orders, under s. 540, para. 3, ol 
the Code of Civil Procedure, staying a sale of im- 
moveable property. Per Brett and Witra, JJ. 
An Appellate Court has power to pass an order 
undsE the third paragraph of s. 540 of the Code, 
staying execution. Attnj tal Alancart t. Bahitratn 
hlaraari, 8 0. IT. N. 3S1, discussed. 

SAnr V. BEiowAi Box (1007) 

X. 1. R, 34 Calc. 1037 

44. , Order refustn-j 

to stay order for discharge of Pecmer—Exetulion of 
decree, order refusing to stay-^Cml Procedure Code 
(Act Xiy of 1882), a 545— Appeal— “ Exeeulton,*’ 
mtaniTiQ of-Wudiciat diieretion, appeal from exereiae 
of — Principle upon ickieh execution m elayed^ 
Slay of execution, terms upon t< hich granted, lllieii 
there still remains something substantial to be 
done under a decree before it can become 
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EXECUTION OF DECREE— ctmW. 

17. STAY OF EXECUTION— coneZd 
1882), as, 545 and 54S. An Appellate Court cannot 
pass an order under s. 546 of the CinI Procedure- 
Code (.4ct XIV of 1882) for a stay of execution of a 
decree under appeal, until an order has been made 
/or the execution of the decree Janaedan r. 
Nilsakte (1901) . I. D. R. 25 Bom. 583 

18 STEP IN AID OF EXECUTION. 

1. liimitation Act (XV of 

1877), Sch. II, Art. 119~-Step in aid of ext- 
cution, — Application by decree-holder purchaser for 
eonfirmalton of sale, if valid — Civtl Procedure Code 
(Act XIV of 1882), a. 312. An application by a 
dccrce>holder u ho has purchased a property in eie* 
cution of his on-n decree for confirmation of sale, is 
not an application to take some step in aid of the 
execution of the decree within the meanmg of Art 
179, Sch II of the Limitation Act. UjiESH 
Cti^DRA Das V. Sms Naeain JIosduI (1905) 

e O. W. N. 103 

2. - Limitation Act 
(XV of 1877), Sch. II, Art. 179~Appliealion for 
execution, not accompanied by copy of decree auffi-- 
eient to save bar— Step in aid of execution — Con- 
atruciion of statute An application for exeeu* 
tion presented on behalf of a party entitled to 
present it, but not accompanied by a copy of the 
decree as required by the Civil Rules of ftactwe, 
is an application in accordance with law, within 
the meanmg of Art. 179, Sch. II of the Limitation 
Act, as the defect has reference only to an extra* 
neoua circumstonco Sadashiio J?oyAttnat^ v* 
Ramehn'^ra CA*ntanian , SB L. R. 394, dissented 
from Tbe provisions of the Limitation Act 


is capable of execution, and stay of execution of 
such a decree can be granted under s. 545 of the 
Civil Procedure Code. An Appellate Court ought 
to bo extremely chary of interfering m matters 
dependent upon the exercise of the judicial discre* 
tion of the Court below ; but it can iDferfere, 
and sometimes has to interfere, if it thinks the facts 
warrant such interference. The principle which 
underlies all orders for the preservation of property 


ouum min-iy a barren success, roitnt v. urey, 
L li 12 Ck B 43S. and Wilson v. Church. L. R. 12 
Ch D 4/4, followed. Terms upon whiebstayof 
execution ponding an appeal was granted. Bnix 
COOMAREE I' RaiirjcK DaSS (1001) 

6 C. W. N. 781 
45. PraeUee— De- 

cree— Execution — Citil Procedure Code (Act XIV of 


visiuQS prescnuiiig iub xutiu, couieuia i»i 


3 ^ Limitation Act 

(XV of 1877), Sch. II, Art. 179 — Application to 
tale a step in aid of ezecufi’on — Execution petition-^ 
Adioummeni of sale on application of ludgment- 
debtor consented to by decree-holder — Subseiiueni 
ap^ication tcifAin three years of date of adjoummenl, 
but more than three years from previous appheatw^ 
Limitation. A decree-holder applied for execution 
of his decree. The last preceding 
had been made more than three years be/oro the 


asked that 
might be 
plied for a ^ 
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UXECUTION OF DECIIEE— conJrf. 

• 18. STEP IN AID OF EXECUTION— «m«. 

the dccrce-holdcr coD'cntcd. The prcscDt eppli* 
cation xsade Tiitbin three yc&re from the 

,l,i. -» •!.- J -J.. — * -J.t . -.1, . »• *• » . 


dccreC'holder to the Application made by the jud;;. 
ment-debtor was not ‘‘an application*’ by the 


samo principle applied to es. ]0 and IIQ. Kvppu- 
tami Chftty v. Hetigaaami PiUai, 1. A It. 27 Mad. 
COS, followed. Sreskitisa Ctiaiiiar v. Posnu- 
SAWMT Nadab (1^5) . L Ii. n. 28 Mad^ 40 
4. . - ■■ Aimifation Ael 

(IF of W7), Sch. 21, Art. 179~Step in aid of 
ezecu/ion— /I "hatta rntmorandum" f/raytng fer 


25 Bom. 639, distinguished. Amlica Pershad 
Singh T. Surdhau Lai, 1. L. R. 10 Calc. SSJ, fob 
lowed. VwiABAonAVALP Naidp V SiinaTASAi.o 
Naisp (1005) . . L L. B. 28 Mad. 899 

5.S LmiMian Act 

(XV ^of W7), Sth. 11, Art. 179^ExtcvUon of 
dfcrci — Aimdahen— <Sf«p in aid of Wfcufien.” 
W.W ......r _-.f- t- *1- ^ 


td serTe one of the judgment-debtors, whoso ad- 
dress M as not then hnon n, n ith notice of the appli- 
cation for substitution ncre both applications made 
to the proper Court to take some step in aid of 
execution nithin the meanmg of Art 179 of tbe 
aecond Schedule to the Indan Lnnitation Act, 
1877. PiTAM SiKou r Tota Sixon (1907) 

I. If. B. 29 AIL SOI 

6 ^ — - — - — . Sltp in aid of 

excevtion — Liwifcfion Act (XF of 1877), Seh. 11, 
Art 179 — App/icolion to bring on record represent- 
ative of deceased judgment-debtor is a step t» oid of 
execution — Ciitl Procedure Code (Act XIV of J8S2), 
ss. 232, 3CS — Appfieobcm under s 308 not preAibtM 
by s 232. Under the proviso to s 232 of tho Coda 
of Civil Procedure, the transferree of a decree cannot 
obtain execution « ithout notice to tbe judgment. 
debtor, and vhere tbe judgment-debtor u de^, no 
such notice can be sent until hia representatives aro 
brought on record. Tbere is nothing in a. 232 to 

VOL. n. 


EXECUTION OP DECREE-confi. 

18. STEP IN AID OF EXECUTION— coneW. 

prohibit the transferreo from applying under a. 368 
to bring the representative on reconl and euoh an 
apidication must bo regarded as a step in aid of 
execution within thoTneaning of Sch. II of Art, 179 
of the Limitation Act. HIahalixoa Moofaxar v. 
KiTFrAXAcnARiAB (1907) . L D. H. SO Llad. 641 

7. LUstake — Step in aid of exe- 

cution — Limitaiion Act (XV of 1877], Art. 179 
—ApplicaUon against a dead pcrson~.Bond fide 
mistake. If an application for execution of a 
decree bo made under tho influence of a bond fide 
mistak* •— 1-.» .. 'I— J — . — •*- — i- *t..» >• 
cation 

cation ■ . 

Art 17 ■ 

lT a 

A'oer, 1. L. It. 20 Calc. 38S, followed, iladho 
Prasad v. Kuho Priwai, /. L. It. 19 All. 337, dis- 
sented from. BiPix BEnARi Hitter r. Bibi 
Z omudOOS) . . I. L B. 85 Calc. 1047 

8. AppUeatfon for delivery of 

poasession—Exccuficw proceeding, struck off 
os partly satisfied, no bar to fresh ap^iealion for 
execution— Application for dihvtry o; posseasion 
under Cmi Procedure Code (Act XIV of 1SS2), 
4. 319. if step in oid of execution — lamileUton 
Act (XV of 1877), Seh II, Art. J7Wudieiof or 
nintslerial act. An order under s 310 of the 
Civil IToceduro Code (Act XIV of 1882), can only 
bo passed by tbe presiding of&cer of the Court and 
is a jndinal act. Consequently an application by a 


Act (XV of 1877). Sadananda v. Kah Sanlar, 
10 C IT. N. 23, followed. Sanatoolla v. Raf 
Kumar, I. h J?. 27 Calc 709, referred to. An 
order striking off proceedings in execution as 
partly satisfied which is made merely to avoid 
cases appearing in arrears in the quarterly returns 
has no particular judicial value and does not pre- 
clude the decree-holder from pursuing his remedy 
until tbe decree is satisfied Presi Kbisuxa 
Dhorv JuRA^oxi CnAOsinAB (1909) 

13 C. W. N. 094 

19. STRIKING OFF EXECUTION-PROCEED- 
INGS. . > 

L Striking off execution-order, 

effect of— Abandonment o/ proceedings. Striking 
oS an execution-order fiom the file is an act which 
may admit of different mterpretations according 
to the circumstances of the case, and is not con* 
cluuve proof that such execution-pioccedlngs were 
loteoied to be alandoned- Hcreoxatii Bbvxjo 
r. Cbitkxi Lau. Gbose 

L li. R. 4 Calc. 877 : 3 O. l^TU 161 

G B 
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EXECUTIOW or DECREE— con<f. 

19 STRIKING OFF EXECUTION-PROCEED- 
INGS — eontd. 

Radhakissoee Bo?e v. Aftab Citondra AIaratab 
I. D. K. 7 Calc. ei 


2 . - 


— Striking execution ease 
off the file— Ac/ VIII of 1859, sa. 110 and 114. 
There is no particular law authonzing the Court to 
strike cases for execution of decrees oS the file. 
This can only be done under the provisions of ss. 110 
and 114 of Act VIII of 1839. The practice of Btnk- 
ing off execution-cases from the file, in order to 
clear it and enable judicial officers to make thmt 
quarterly returns, strongly condemned, as produo 
live of the greatest hardship and injustice to the 
suitors. Gocji Mohan Bandopaeuva ». Tara- 
enrsD BaNdopadhya 

8 B. L. H. Ap. 17 : 11 W. R. 667 ] 
(Centra) see Rajpal v. CnooAiinK 4 N. W. 10 
where s. 110 of Act VIII of 1859 was held to apply 
to proceedings in execution of a decree. 

3, — Effect of, as to 

continuance of euit It is contrary to general prin- 
ciples and a senseless addition to all the vexatious of 
dmy in the course of procedure to hold that when, 
for any reason satisfactory or not, the execuUoo of 


Naratn SiKon V. Kisbraucnd Misses 

8 W. R. P. O. 7 
2 Ind. Jur. O. S. 1 
Harsh. 692 : 8 Moo I. A. 824 | 

' 4. Effect of, on 

rights of parHes. Striking off execution-proceedings 
not being in accordance with the provisions of the 
Code, but merely for the convenience of the Court, 
when sneh proceedings are struck off on the motion 
of the Court, the rights of the parties to the proceed- 
ings are in no way affected. Barosa Sundabi 
Dabu V. Feuqcsson . . 11 C. Ik R. 17 

Syam SiNon V. Baidtanatb Rai 

13 C. L. B. 176 

8. Effect of, on nghts 

of parties. The rights ofthe^arties to execu- 


C. L li IT, followed. The only proper mode of 


Oossyamy , . . . I. L. R. 10 Calc. 416 

_ ?• : — Juriadietion of 

Principal Sadder Ameen—Act V of 1836. The 


EXECUTION OP DECREE— conld. 

19. STRIKING OFF EXECUTION-PROCEED- 
INGS — contd. 

jurisdiction of a Principal Sudder Ameen to deal 
with a decree referred to him for execution by the 
Zillah Judge under Act V of 1830 did not cease by 
his striking the case off his file after partial execu- 
tion, soas to render necessary a subsequent reference 


7. Order of sde 

— ApjiicaUon for execution struch off — Applifo- 
Iton for restoration — Finaltli/ of order. A decree 
for money was passed on tbe 19th March 1865 The 
first apphcfttion for its execution, made after Act 5 
of 1877 came into force, was dat^ the 16th Deceio- 


the decree on the ground of limitation, and the 
decree-holders filed an snswer to the obj'ectiofl- 
On the 14tb July 1879, the case was struck ofl» 
because the decree-holder had not deposited certsui 
process-fees, without the disposal of tbe objection. 
On the 1st October 1879, the decree-bolden sgsm 
apphed lor the sale of the property, and xt was 
ordered to be sold. On the 17th February, the 
judgmeDt.debtor presented a petition 
the objection, wluch, on the 13th March 18S0, 
the Munsif entertained and disallowed. This cruet 


by the decree or me jaigu uouinu , 

it must be taken that that detree was J 

passed, and that the ordei for sale passed up 
it was properly made, and that the sale 
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EXECUTION OF DECREE— conW. 

19. STRIKING OFF EXECUTlON-rROCEED- 
INGS— fonW. 

8. Order tlrtlinf off 

<jccu{ion-prof«rfinjj anil ma\nta\ninQ nttarJitoenL 
Aa onler on an application for execution atrib. 
ing ofl the application, but rnaintaining attach- 
ment cflectcd m pursuance thereof, la an order 
not warranted by law. Ra5I Newa* r. Rtsi 
CiURAN .... I.L.R.18 A1L40 

8. Mitat’ikaTa 

—Decree for ntsne profits a’jainst father — Attach- 
menl— Execution proceedtnj struet off tehtlft attach- 


jiiiin f. h- lO <lu.. ii, 

ShaiWi Kunaruddia 7. Jaicahir lAl, 9 C. IF. N. 
601 1 L. R 32 1. A. 102 ' 1 0. L J. 3$I. relied 
on. TTben an executing Court in atnldog oi! 
an exeention proceeding ordered the attachment 


eubaistiog attachment followed by an order for 
eale made in the lifetime of the judgment-debtor, 
the decree holder waa entitled to proceed with the 
sale and reahse hi9 decree. Suraj Dunst Koer r. 
Rheo Prosai Singh, L B. 6 J A. 88, followed. 
Maiho Prasad t. ileTirbon Singh, V R. Ef I* A. 
191, distinguished. Sheo Pro<ad,v. HirahA, I. L. 


ferredto. Peaby Lal StJfan v Cifswi CnsiUN 
SiyoH(190G) . . . UC.W. N.103 

10. Jjimitaiion — Ap- 

fltcaUon in continuation of previous proceedings 
\n execution. On the 7th December 1903, the sale 
of certain immoveable property which bad been 
attached, was ordered. On the 30th January 
1904, the amin reported that he had been nnable 
to boldjthe sale, as there were no bidders. Notke 
of thi3'*fact was given to the decree-holder, and 


EXECUTION OP DECREB-fonfd. 

19 STRIKING OFF EXECUTION-PROCEED- 
INGS — conetd. 

ho was allowci! timo till the 10th February to pay 
in fees for a frcdi sale. On that date, no stops 
having been taken by Iho decree-hoWer, tbo case 
was ordered to bo struck off “for the present’* 
On the 13th J.anuary 190G tho dccreo-holder 
again applicil, asking that tho property, which 
was still under attachment, might bo sold. Held, 
that this was not a fresh application in excca. 

I .» 1 1 ti,™ fOfnjgp 

■ litation. 

• . Sen, 5 

* • 7 . 

M(Ta. 

JiB-ULLAn 0 . UaiED Bibi (10931 

I,L,E. 80 AIL 499 


20. EXECUTOR, LUBiLITr OF. 

1. - — — TFaifure to pro- 

duce (uni at appoiniei Unf—Aivnery duly— 
Appoinlnfnl of an agent— Degree of care in the 
appointment— Want of diligence— Breach of duty— 
Loss eaurei to the estate— Liability of executor— 
Trusts. 4ri(It of 30 When those entrusted 

With a fund for the benedt of another oannot 
produce it at the appointed tims, pnmi facie 
they are liable for the loss which thereby accrues. 
One who unjertakes a duty u bonod to icnow 
what his duty requires Where a testator by bla 
Will committ^ the mantgement of the property 
to his widow along with two out of the Sre exe- 
cutors including the widow, Jt is not open to one 
of the executors, who was not speoifically entrusted 
With the maQsgeutent, to contend for the purpose 
I of avoiding liability as executor that his duties 
were purely advisory, that ho was but one of many, 
that votes of the majority of the executors gov- 
erned, and that the real management was entrust- 
ed to two of tho executors in co-operation with 
the widow. In the appointment of an agent to'carry 
on busmess it is incumbent on an executor to act 
with the same decree of care as a man of ordinary 
prudence would m his own aflairs. But where 
there IS a ant of ddigcnco on tbo p.art of tho exe- 
cutor both in tbo selection and supervision of the 
agent, and the loss sustained by the estate can 
reasonably be connected with the want of such dlL- 
gence, the loss must fall on the executor The 
indemnity clause of s 30 of the Trusts Act (II 
of 18S3}caststbe onus of proof on those who seek 
to charge a trustee with loss arising from the default 
of anTagent, when the propriety of employing an 
agent has been cstabbsbcd. But where there is 
a clear breach of duty m the employment and 
BuperTision of the agent, the liability of the trus- 
tee for breach of trust arises. Laebmicbabp v. 
Jai Ev 7 abbai (1905) . I. Ii. B. 29 Bom, 170 

2. — Hindu Law— 

Anetstratproperty—Trusthy the f father— Trusts Act 
(// of 18S2), s. 6— TFiO— Legatees, Certain legacies 

6 E 2 
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EXECUTIOIT OP DECREE— conlrf. 
20. EXECDTOU, LIABILITY OF— 


tori, Itabiltly of, v,ndtT Hindu Lav, tcAen ikete is a 
legal rtprestnlalive — Paictr of, to 'pay ovm debt out 


same day, removes goods belonging to B'a estate, A 
becomes liable as executor de eon tort. The rule 
of English Law that no liability as erectilor de eon 
tort can arise, when there is another personal repre. 
sentative, does not apply m India. Jlfagalun 
Garudiah v. Harayana Hungtah, /. £. Jl. 3 Jlfad. 
339, referred to. An executor de son tort cannot 
plead plene oiminisfraiij, if he retains the assets 
for his own use or pays his own debt. In ^is case 
A became a creditor of the estate, when he paid off 
Gio debt, and when he removed the goods he paid a 
debt due to himself and not to C. The consent by 
the heir to the appropriation by the executor de son 
will not be a defence to a creditor’s action. 

XWnrnfhA.a la 1.. M... 4— .1 . ...J.. 


_ _ Administrator 

General's Act (T of 1902), s, 4. cl. 2-.Indian Trusts 
Act {II of 1S82), s. 72— Discharge by Court of an care* 
^OT—VesUng of property m the continuing executor. 


21. IRREGULARITY IN CONDUCT OF SALE. 


I. Material irregU’ 

larity ta conduct of sale— No proof of substantial 
injury — Postponement ^of sale — Order staying sale 


By an order ol the Subordinate Judge of Gorakh’ 
pur, made ex parte on 11th February, the sale 
that the Collector acting on 
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21. IRREGULARITY IN CONDUCT OF SALE; 
—concld. 

20th which had not been finished, and on the 23rd, 
the property of the judgment-debtors was sold to the 
decr^holder who had obtained leave to bid. On 
application for confirmation of the sale, the judg- 
ment-debtors applied under s. 311 of the Civil Pro- 
cedure Code to have the sate set aside; but the 


Judicial Committee, that the suit was not mamtain- 
able Assuming that a fresh proclamation should 
have been issued, the omission was an irregularity 
which had involved no loss to the judgment-debtors, 
whose only course v as to object, as they did, to the 
confirmation of the sale, which they could not after- 
wards impeach by regular suit. GAiBaJiiiTr 
Teobain V. Azbab HtrsAm fl906) 

I.L.R.2eAlL leSiL. R.84LA.3T 

22. MISCELLANEOUS CASES. 

1. — — . I- ■ - Execution 


of 

decree — Civil Procedure Code (Act XIV of J8S2), 
s 3J7—Ceriifisd purchaser — /nferpretolwn. The 
expression “certifi^ purchaser” ms SlToftte 
Civil Procedure Code (Act XIV of 1882) includes 
tho person standmq in the shoes of the Court- 
purchaser. Hari Govinu v. RAJucnArtDBA (1900) 
I. L R. SI Bom. 61 


^afe i> 


er«»- 


I, on — Purchase of share in property to some ertsnt 
incumbered — Presumption— Civil Procedure Code, 
s 318— Limitation Act {XV of 1877), Sch II, Art. 
138 — Suit for possession. Where in execution 
of a simple money-decree an undivided share m 
immoveable property, part of which was subject 
to mortgages, was sold: Held, that in tie 
absence of specifio mdioations to the contrary 
it most be presumed that the share sold wa", 
as far as might be, the share which was not 
incumbered Held, also, that the fact that an 
application under s. 318 of the Code of Civu 
Procedure made by an auction-purchaser has 
been rejected as mado beyond time is no 
a suit for possession of the property purchased- 
Seru ifohan Hama v. Bhagolan Din Pamuy. 
I. L R 9 Calc. 802, and Kishon Mohan boy 
Ckoicdhryv. Chander Nath Pal, I. L R- li Cole. 
6J4, followed. SihoNabain v Ntm 
(lS»7f .... I.I..R.29A11.463 
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■EXECUTION or WILL. 

Set Will . . I. L R D2 Mad 400 

EXECUTION.CUEDrrOIl. 

Set DECnEE-HOLDEIL 

EXECUTION.PEOOEEDINGS. 

See rnosEccTiON I L E. 05 Calc. 133 
EXECUTION SALE. 

See Admisistratoii. 

I. L. E. 20 Bom. 08 
See CiTiL PROCEDCRE Code, 18S2. 

I L E 20 Bom 08 
See Cnu. PnorEDCRE Code, 13*12, ss. 
7, 53 . . I L E. 33 Calc. 867 

See Sale . . 13 C. W N. 240 

^ee Sale iv ExECmov o? Decree. 
EXECUTIVE OPPICEES. 

statutory powers of— 

See iBEsrAss . I L E. 36 Calc 433 
EXECUTIVE ORDEE. 

5«e Crisiisil Proccdcrb Code, s 141 

13 C. W. N. 188 

EXECUTOR 

iiee AdmisistratoR Geseoal's Act. 

I. L. R. 29 Bom. 183 
Set Adsui^istrator pexdgntb Lite 

12 0 W. N. 237 

See Attorney and Client. 

3 B. L. n. O. C. 00 
Set Costs— Special Cases— Attorney 
AND CtlENl . 0 0 W N 308 

See Evidence . I L E, 32 Calc 710 
■See EaioEScb Acrf, s. 41 

I. L R. 14 Calc 881 
See Express Trust. 

I L E 31 Bom. 418 
See Hindu Law — W itx — CoNSTKOcnoN 
op Will — G rNER.AL Rules 

I L B 2 Bom 388 
I L E. 23 Calc 440 
10 O W. N 660 

See Limitation Act 

I. L. E 31 Calc. 610 
IOC W.N.874 
Su lUnoMEDAN Law— Will. 

4 N "W 106 
See Mortoaoe . 12C. W N 003 

See Parties — Parties to Suits — Exe- 
cutors 

. See Probate. 

See Probate and Adminjstr-ATion Act, 
s. 3 . . . 10 C W. N 232 


XSXB C UTOE— conlil. 

See PiAODATE As^ Administration Act 
83. 00, 03 . I L E. 01 Calc. 628 

a O. W. N. 382 
See Representative ot deceased 
Person . I L E 4 Calc 342 
See Trust . I. L E. 80 Calc. 360 
See Trust Act, 1882, s. 31. 

I. L.E.33 Bom. 420 
See Will — Construction. 

I. L. E. 25 Bom. 429 
10 C. W. N. 602 

by implication. 

See Will — Construction. 

I. L E. 20 Mad 467 
e O. W. N. 310 

commission to — 

See JlAiioiiEDAN Law — Will. 

I. L. E, 25 Calc. 0 
L.E.24 I. A. 106 

death of— 

See Hindu Law— Adoption — Requi- 
sites OF Adoption — A crnoRiTY. 

I. L E. 24 Calc. 689 

de Bon tort— , 

Set Admi.sistratob General's Act. 

10 o. w.N.ese 

See Liaiitation Act, 1877, Art 123. 

1. L. E. 12 Mod. 467 
See Representative or Deceased Per- 
son . .1 L. E. 80 Calc. 1044 

2 Ind. Jur. N. S. 234 
See Riobt op Suit— Intestacy. 

I. L. E. 18 Bom. 837 
See Trust . I.L. R. 17 Calc. 620 

— nature of liability of - 

See r.ECEjVEB , 1. L. R. 30 Calc. 037 

negligence of— 

See JIOETOAOE — Redemption — Redemp- 
tion OTHERWISE TIUN OS EXPIRY 

OP TERM I. L. E. 26 Bom. 643 

obtaining second grant of pro- 
bate — 

See Court Fees Act, Scil I, cl. 11. 

I. L E. 3 Calc. 733 

of Mahomedan will— 

See Probate . I. L. R. 33 Calc. 116 

power of— 

See Arbitratiox — Reference or Sub- 
mission TO Arbitration. 

I. L. E. 20 Bom. 238 
I. L. R.21 Bom. 335 

removal of, ground for 

See Habomedan Law— Will. 

1 B. L. R. 8. N. 16 
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renunciation, by — 

See Lettzrs of ADiinnsTRATiON. 

I. L.R.X9 Bom. 123 
See WiiL — E entocutiqn bf Ezecutor. 

1, L. E. 4 Calc. 508 

rights of— 

See Hindu — Wnx — C ossteuction 

OF Will — Vested abd CoHnuaEKT 
Interests . I. D. E 1 Bom. 268 
1 Ind, Jur. O. S. 87 : 4 W. E. P. C. 114 
6 ISoo, I. A. 526 

transfer by, to Administrator 

General. 

See Administrator GenIiral’s Act, s. 31. 

I. L E, 21 Calc. 732 
I. Ii. E. 22 Calc. 788 
L. E 22 I. A. 107 
See Appeal to Putvy Council — Effect 
op Privy Council Decree or Order 
I. L. E. 22 Calc- 1011 
L. E. 22 I. A. 208 

1. Position and rights of execu- 

tors— Con^oc<-~Cofljt(iera<ion — Gra(uttov« con- 
iratt^— Contract to yni/ rmnneralton to erccvlnr 
for •performance of hxi dut\es^Bfm.nnetoUon not 
ccmijij ovl of aeeets of estaie^Admnnstrator Oen- 
traVe Act (7/ of 7574), s, S6 — Illegal contract 


BXPCDTOE— 

policy, and a suit upon it was, under the circum- 
stances, maiutainablo. Naiuyan Coojiaei Depi v. 
SuAJANI KaSTA CnATTEBJEB 

I. D. E. 22 Calc. 14 

2 . Posj^jOR of an 

executor unde' ~ rr.’u 

Act (XXI c 
tn poettion 

vnU and an exeeuior uiiaer an ATigum uui. .au 
executor under a Hindu will, before the Hindu 
Wills Act came into force, is not in the same position 
as an English executor under an Enghsh will, 
and the property does not vest in him ; he holds 
it only as manager. Sarat Chandra Banerjee v. 
BmrPEMDRA Nath Basu . I, Xi. E. 25 Calc. 103 

of Chancer; 
of directtons ' 
of executor 


have not, by any'general rule or uniform practice,, 
adopted any Government security accessible to a 
private executor or trustee in such manner as to form 
anantbontativeguidetobim in bis admimstration 
of the estate. Therefore, where the Will of a Por- 
* ... ui j for 


TT, together with the plaintiff and another, and ' 
the plaintiff being unwilling to undertate the 
duties of executor without remuneration, H offered 
Hm, and he accepted, & sum of 71125 a month 
for acting as executor; but before any formal 
agreement was entered into, the defendant’s devan 
on her behalf proposed to the plaintiff that he 
should accept a parwana for B125 a month from 
the defendant instead of from K, to which the 
plaintiff agreed, and he accordingly received from 
the defendant a parwana, in which she agreed to pay 
him from her own pochet the above sum monthly 
as long as he continued to perform the duties 
of executor of the estate of her brother, in which 
she was interested. In pursuance of this agreement 
the plaintiff, m conjunction with the other executor, 
took out probate of the will, and the stipoUted 
remuneration was paid for some time and then 
ceased. In a suit for his salary for the portion of 
the time during which he had acted as executorand 


ring to the receipt or retention by an executor or 
administrator of corotnission or agency charges 


cesavely in specie, so as to exempt the ***®'*^j‘’? 
from the duty of conversion, and the executors did 
: not convert certain shares belonging to their 
tor, which subsequently became much depreeiaw 
in value : — Seld, that the executors w ere not habi® 
for the loss so eccasioued to the estate of the 
testator, DeSouza v DeSouza . 19 Bom. lo* 

4. Derivative executor— 

sum Act (X of 1S65) Under the succesnoa 
Act, the executor of an executor is not derivative 
executor of the original testator, even tboag 
such testator died before 1866 
Secretary of State for India 12 B. D. E. d-s 

6 . Express trustee— 

Act, XIV of 1859, 8. 2— -Trustee for heirs- An 
executor, who'by the will is made an expeM t™ 
for certain purposes, is, as to tbeimdi^osed-oi 
due, a trustee witbm the scope of a 2of Act 
of 1859 for the heir or heirs of the testator. lAttv 
BHAl BaPUBHAI V. IUNKUVARBM ^ ^ ggg 

. e.- Executor also legatee under 

wilL An executor of a will is . 

country, as in England, to shed his 
executor before he can appear in the 
of legatee. Bagoo Jan v. C 0 OWDHRY^^b^_b|^ 

7. r Appointment of 

Adtninislrator General's Act (77 of IS7J), ss- » *• e 
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thari, L. R. 2 r. <t- D. 162, and In Iht pooda of 
Adamton, L. R. 3 P. <t- D. 253, followed. In the 
goodi of CocKJON . L L. R. 26 Calc. 66 


estate is Devertlielesa liable for the loss occasioned 
by his co-executor neglecting to get in the assets. 
Per PiiEin, J , — In order to make ono executor 
liable for decaataTit committed by his eo-execotor, 
there must be a distinct allegation in the plaint 
that the derastavit has been committed by the 
co-executor to the knowledge of the executor. 
GsEEKway r. Eooo 

Bourke A. O, C. U1 1 Cor. 07 

In the same ease m the Court below it was held by 
LzTiKGE, J., that an executor will not beheld bable 
for devastavit if the will was so framed as to mislead 
him, and he was not called upon to act di 0 ercntly 
from his own views by an> parties taking an interest 
under the will. Hogo v. GnEEJnvAV . 2 Hyde 3 

0 . Power of executor of Hindu 

will. The executor of a Hindu will has no |.ower by 
acknowledgment to revive a debt barred by limita- 
tion except as against bluiaeK. GorAUriBAiti 
Hozoosidab V. Moddouctty GrrPTEE 

14 B.L R.21 

10. Power of executor to pay 

barred debt. An executor may pay a debt justly 
duo by his testator, though barred by the Statute 
of Limitation, and will in equity be allowed credit 
for such payment. Tiu-AECiunii Htwouwat ». 
TtLAMAL SUDAIUM . , . 10 BotD. 206 

11. Renunciation of eiecutor- 

Bhip — Fiduaary relaliOTukip—AdmintelraUon 

suit — agatrut jmrehtuer from executor to «et 
aside safe D, a Hindu, died leaving three sons, 
8, SC, and R, who on his death made a partition 
of his estate, and 8 covenanted with SC to dis- 
charge all claims made against the estate of D. In 
182S B, who claimed a portion of the share taken by 
iSO, on partition with mesne profits, filed a bill 
in the Supreme Court against SC and others as re- 
presentatives of D, and obtained a decree for 
B2,00,000. Pending this litigation, SC died, leav- 
ing six SODS, J, il, n, P, C, and 8M, and a will 
made before the birth of Sil, by wluch be left all 
his property to his sons other than SM. On the 


brought by B, and obtained a decree for RI,70,000. 
In the meantime II died, leaving the plaintiffs, bis 
BODS and heirs, and his brothers J and 21, hts cxe- 


1857. in an administration suit which bad been 
brought by the plaintiSa to compel 21 to account for 
tho assets received by him from the estate of H, the 
master w oa directed to take an account, which was 
accordingly done. In a suit brought by the plaint* 
iffs, the sons of II, against J, 21 and S2I to set side 
thedeedof £3pd June 1854 s — ZfeW.tbat, notwith- 
standing tho renunciation of executorship by J, he 
stood in a fiduciary relation (o thep]ainti 0 s, and the 
assignment, being found to have been made for an 
inadequate consideration, was ordered to be set aside 
on the plaintids paying the purchaser J the amount 
of the purchase-money. A decree m an administra- 
tion suit brought by the parties whoso interest had 
been sold against the executor of their father’s will, 
by whom the sale had been made, held to be no bar 
to the maintenance of a suit against the purchaser 
to have tho sale set aside DuoxE.'ri/FB CinrxDER 
MoOKERJEB f. SIUTTY Lall MOOKrUJEE 

14 B. li. R. 276 : 23 W. R. 6 : 

L. R 2 1. A. 16 

12. {Liability of executor for 

fVineral of testator. Although the executorde* 
fendanta first gave orders for a third class funeral for 
the deceased, yet, as they by their conduct induced 
the plaintiC to furnish a second class funeral, they 
were held liable to pay for the same, whether they 
had assets or not. Paul v. Dohonor *• ' 

6 W. a Olv. Ref. 27 

13. Power of executor to mort- 

gage — Hindu Kill Per Harkby, /.■>-The executors 
of the will of a Hindu cannot, by virtue of their eba* 
racier as executors, mortgage the estate of tho testa- 
tor, ID the absence of any power, express or im- 
pU^, contained in the wi^ Niekakt Cdaxtebjee 
V. Pearv Mohak Das 

3 B, L. R. O. C. 7 1 11 W. R. O. 0. 21 

14. Hindu vilt— 

Mortgage — Liabifiry of estate for loan. TVhen, 
ID order to save an estate from sale in execu- 
tion of a decree against the testator, his exe- 
cutor raised a loan from the plamtig giving him 
a mortgage of the testator’s property: — Held, 
that, even if the executor had funds to pay the 
ptaintig the debt witboutraisinga lov)> that fact 
would not invalidate the plaintifi’s claim against 
the estate unless there was good reason to infer 
that he knew of those funds or might have known 
of them if he had used ordinary diLgence in 
making enquinea on the point. I^lzx Habais 
Rot Chowdhby r. Ram Coouab Ciurd 

W. R. 1864, 09 

.1®* Executors, poirer 

of, to mortgage vnder Act F of JSSI— Probate and 
AdmynUtralton Act (F of 18SI), s. 90— Probate 
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ani Administration Act (F/ 0 / 188S), t. effect 
of, on a mortgage executed by executors beticeen J881 
and 1889 — Act VJ of 1889, retrosfective effect of — 
Construction of vnll. One A died in 1883, after 
having executed a will and leaving two minor 
and three major eons. The iua]*or eons, who were 
the exeentors, mortgaced a portion of the estate 
in favour of the plaintiS for the purpose of pur- 
chasing other properties, but they did not obtain the 
sanction of the District Judge required under s. 00 
of Act V of 1881. The two xnatenal clauses of 
the will were as follows: — •“(2) I have certain 
personal debt, and I have some debt also which is 
joint with my brothera. In order to pay off the said 
debt, the executors shall sell, mortgage, or pledge 
moveable or immoveable properties of my estate or 
shall let out in patni or mourasi-mokurari the 
immoveable properties of my estate, and they shall 
pay off tho said debt from the proceeds. (3) It 
the executors desire to sell the immoveable pro- 
perties which I own and hold in order to purchase 
more proStahle properties than those, they shall 
be competent to do that even " This suit was 
brought on that mortgage Held, that, although 
under Act V of 1881, which was m force at the 
time the mortgage was executed, an executor 
had no power to 6^ immoveable property without 
the sanction of the Court, e 10 of the Probate 
and Administration Act (71 of 1839) had made 
valid all invalid abenations that had been effected 
since 1881. That upon a construction of cJs. 2 and 
3 of the will, those clauses do not imply a limita. 
tion on the powers of the executors, and there 
U nothing in those clauses that interferes with the 
power of the executors under the law. RarAKi Natb 
JU rKHOrADHTAYA t. BAttAHATQ MUKHEBJI 

3C.W, N.483 

16, Pouerof crecB* 

tors lo mortgage itslator's ■properites — Uov far re- 
elrkled by necessary implication. Where a will 
contsmed the following provision, The exe- 

cutor shall pay all my debts which are due to money- 
lenders, and to Babu Radheka Cliaran Sen as shown 
by his khattas ; if there be any difficulty in paying 
off the debts from the money due to me, the exe- 
cutor shall either sell the whole or a portion of mv 
estate, or make any other settlement of the estate 
e uch as patni or dar-patni, etc , and shall pay off my 

debts from the consideration-money thusacquircd.” 
Held, that upon such authority thcexecutwhad no 
power to mortgage any portion of the testatOT’s 
estate. KAim Ciiaudra CHATTOPAnnYA v. Knisro 
CncBN Achaejee . .SC. "W, IT, 616 

17. Manager under 

Hindu icill — Power of mortgage and borrowing 
tMney II R D died posscs>icd of certain property I 
in Calcutta, and left him surviving S D, widow of I 
hw eon J C, dcccase<l, and three granddaughters, 

whose tnamagea ho directed U P, hw cxe- 


EiJiLhiCtlTOIt— confd. 

deficit. BP expended on the marriages much 


deceased, whom she had adopted under a direction 
in tho will of her husband that she should adopt 
three sons in succession, a direction which U P was 
enjoined by R R D's tnll to see carried out. The 
mortgagee resisted her claim on the grounds that she 
had not adopted a second son, that the powers of 
sale to U P included a power of mortgage, and that 
the property was necessarily mortgaged for family 
purposes Judgment waa given for the plaintiff. 
Held, that RJID had no power to mortgage the pro* 
petty ; that an attorney or executor under a Hindu 
will has not the same power over a testator’s estate 
ns an executor would have over leasehold estate 
according to English Law ; that according to Hindu 
Law, a manager or an executor under a will has only 
a limited and qualified power over the immoveable 


was effected that when a will directs a certam sum 
to be expended for marriage purposes, the manage! 
or executor had no power to expend a larger sum 
thereon 5 that a mortgagee having notice of such 
a bequest is not justified in lending a larger sum ioi 
that purpose ; that a direction in a will to sell houses 
and invest the surplus proceeds in Government 
securities docs not authoriro the executor to borrow 
money at a high mterest, and amounts to a direction 
not to mortgage the houses; that when a plaintiff 
seeks to wt aside a mortgage, ontheground that the 
mortgagor had no pow er to mortgage, and that the 


18. Power of eale— 5ucc«#'’o'‘ 

Act (X of 1865), s 269 —M^gage. Certain 
persons, bemg executors of the ivill of an Eng^U" 
man domiciled lu India, such will having been 
made after tho Succession Act came mto opera- 
tion, and charging the testator’s estate with the pay- 
ment of his debts, having as such executors Mrroww 
certam moneys from a bank wherowjth to aisobarg 


I cntoraaforesaicl to the manager of such benK sn lue^ 

I right, title, and interest in certain real estate 01 too 
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testator as security for the payment of the mooeya 
authorizing »nd empowerinj, m default of payment 
of(the Mme, the manager, his successors or assigns, 
absolutely to sell such real estate, either by privato 
sate or public auction, for the realization of Iho 
moneys, and to sign a conveyance or conveyances, 
and a receipt or receipts for the purchase-money 
and declaring that such conveyance or conveyances, 
receipt or receipts, should bo as valul as if the same 


sell such real estate and to do all acts necessary for 
effecting the premises. Default having been made in 
payment of the moneys by an instrument m writing 
which recited the instruments already mentioned, 
the manager of the bank for the time being, des- 
cribed as such, m the exercise of the power of sale 
and for the purpose of reimbursing to the bank 
the moneys, granted and convcjeil to B such 
real estate and all the estate and interest therein 
of the executors freed from the mortgage above 
recited, and the manager for the executors exe- 
cuted the usual covenants for title and further 
assurance. B, having been resisted m obtaining 
possession of such real estate under such convey- 
ance by a legatee of the testator, sueil the legatee 
and the executors for a ileclaration of right to, 
and for possession of, such real estate in virtue 
of such conveyance. The legatee contended that 
the executors had no authority to confer a 
power of sale. Ifrfi (Stuart, C.J-, dissenting), that 
the executors had such authority under 8 209 of the 
Succession Act, and that the conveyance was 
accordingly vahd and opefatc<l to transfer the 
property to B. Seale v BROmt 

I, L. B. 1 AIL 710 

10. Potcer of, to 

charge tslalt of Ustator. II K ilicd on the 8th 


EXECUTOR— confd. 

tioo of her whole claim. In pursuance of this agree- 
mentj^D, as executor, paid the first insUlment, J 


released by M by the deed executed on the 5th 
March 1873, it was not competent for D as cvecu • 
tor by a new contract to charge it with any liability 
in respect of the amount duo to 11. Childe v. 
ilonins, 1 B. di B. 460 ; Rost v. Boults, 1 II. B. 
J09 , and Poiec/f v. CraXam, 7 raunt. 557, followed. 
Cassibai V. Raksordas Haksraj 

L Ij. R, 4 Bom. 5 

20. — ■ — Power to sell 

jiroperltf—Probaie and Administration Act (F of 
ISSl), s. 90 No one but an executor or administra- 
tor has power to apply to the Court under s 90 of 
the rrobate and Administration Act (\' of 1881). 
WTiere a testator directed hi* executor to manage th e 
whole of his estate through the Court of Wards s— 
Utld, that there was no restriction on the exe- 
cutor's power of sale, and that the provisions 
of a. 90 of the Probate and Administration Act 
did not apply to his case. Udd, also, that an 
order on an application under s 00 of the Probate 
and Administration Act, at the instanco of a bene- 
ficiary, where there was no restriction on the 
power of the executor to sell was without 
jurisdiction, and appealable under s. 16 of the 
I,etters Patent Hunsh Chunder C/toirtf/iry v. 
Kali Sundari Bdi, I. L R. 9 Calc. 4S3, applied. 
In the goods of Irdra Cqandra Sinqu. Sara- 
swATi Dassi V. Ahmimistrator-Oeveril ov 
Benoal . , . I. L. R 23 Calc. 680 

2L PowtTSof ezreu- 

tor tosell—Prdialeand Administration Act (F of 


liable to her for the balince of n33,631 wth interest 
atOjiercent payable within twelve months. In 
■consideration thereof, il was to rclea«o D as exe- 


kiiig uiiuseii ]><.'iBuuauy iisuie u> JI tor 


subject to the usual rules of equity. BehariLalJI 
BOAOWATrSASADJI V. Bai Rajbai 

I. Ii. B. 23 Bom. 342 

22. Power of diapositlon — 

Prol/ate and Administration ^r{(Fo/ J8SI),S.90. 
Under s. 90 of the Frobstc and Administration 
Act, the power of an executor to dispose of 

' such 

• ■ ■ dent 

• ■ ■ has 

. ■ , dsof 

Ncxno Lall JIuluck . I. Ii E. 23 Calc 008 

23. Power of executor to lease. 

The executors of the will of a Hindu to 
which neither the Hmdu Wills Act, 1870, nor the 
Probate and Administration Act, 1831, apply, have 
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such authority only to deal u-ith tho estate as the 
terms of the will confer on theui. Neither a poflcr 
to “ manage the estate as they may deem jwoprt,” 
nor ajfowcr to sell it, 'mil authorize executon to 
lease any part oi it for 996 years, or (aewMe) lor any 
period exceeding 21 years. Jugmohai*da 9 Vitk- 
DPAWANDA3 V. PxlLOKJEE EnrUEE JIOBEDIKA 

I. L. E. 22 Bom. I 

24. . — Power of executor to 

borrow money — Prolate and Admtnalraiion 
Acl (r of I8SI]-k S2 and 93 — P«reft«on 
the will tlial all <Ae exeevlori kiH act }oiKf/y 
— Acl of an executor uho has falen out prdtaie and 
the others not having done so, hoio far binding on the 
estate of the iesfator. TVhere by a mil more than 
one person are appointed executors, and all of them 
jointly are empowered to alienate any property 
for paymeat of debts and to borrow money for the 
improvement and preservation of the estate of the 
testator, a 92 of tho Probate and Administration Act 
(V of 1881), by tho reason of any such dtreclion Ui 
the will, does not disqualify one of tho several execu* 
tors, who alone has obtained probate to act stogly, 
the others having refuted to accept service* Where 
Buch an executor renewed ?wt*fh»tla» which wete 
originally executed by the testator, in the same 
terms as the testator did, and a suit was brought 
upon these hat-chittas against the heirs of the 
testator ; — Btld, that the debt was binding on the 
estate of the testator. Farhnll v. ParhaU, L. R. 7 
Ch> App. 123, referred to, and Nurul Bossem v. 
ShtoSahaiLal,! L.R 20Calc,J,L.B 1$1.A.221, 
distinguished. Satya KusnAS Pae OHownimr v 
IIoTHaL Pal Chowdury . I. L. R. 27 Calc. 083 

S5. ^igAf of execw* 

tore to h/iir f-”<* <.* «•'* ■» **• 
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the portic” ' ’ ' """r 

that th« 

make the i 

testatrix, 

w*3 raJiiso/ar only as it conveyed such beneficial 
interest in the house as ho took under the will. 
Ifdd, also, that the property was nota mere gift to 


I b 20‘W.R.99 

27. Executor de son tort, liabil- 

ity of, in Hindu law — Aesfts of deceased’s estate 
— Onus pfobandt — Auard of interest as damages. 
In a suit upon a registered bond, payable in eleven 
yearly instalments, to recover instalments 5-10 from 
the representatives of two deceased co-debtors, who, 
as managing members of an undividcdllindu family, 
had contracted the debt for family purposes, the 
pla'otid «npfeadi.d O, the ton-in-law of on© cl the 
deceased co-debtora, and his brothers, on the ^und 
that they, in collusion with the widow rf such 
deceased co-debtor, had, as volunteers, intermed' 
died with, and possessed themselves of, subataotially 
the w hole property of the family of the deceased oo* 
debtor. Eeld, that 0 and bis wothers u ere 


received so much of the deceased debtor’s property 


taken KBismrABAO RAiicnAKDRA v. BsyABAi 

LluR 20 Bom. 671 

26- - Sale of xig^t, title, end 

interest of executor under will — Liability of, 
for costs — Charge on estate of testalor^-Gifl (o 
executors — Trust — Construction of will. K died 
leaving a will, which directed, among otherdisposi* 
tioDS of her property, that her executors should 
collect the rentot a house belonging to her, sndafter 
payment of revenue, taxes, and other expense*, 
should lay out every month R30 for the wo»bip of 


88. Executor de son tort — ITAal 

roastiltufes an executor de son tort^^Lujlnlity cf 
such executor to creditors of deceased — Inlerneddhrii} 
with estate after order for prolate made, Inl btfort 
issue of probate — ^ifeceipt of assets with consent of 
person appointed exscvlor— Succession Act 

of 18SS), «. 253— Con3ent.decree— Parlies. «o- 

bate Is necessary to complete the title of a rightiu 
executor, and until it is actually taken * 
person intermeddhng with the assets consntu 
bimseU executor d« son tort. Jl, ttic 
pointed by the will of one J, applied to the ilig 
Court for probate of the will, and N. the widow 


iiecree was made by consent, la execution of which 
thomhf "—I * 


iiai»iiy uuiie so then brought a suit against D, 
pros tog that the nil) might be construed, thengbts 
cl the pbintjQ ond the defendant ascertained, and 


R4.178-104J or any other sum or sums of money 
be received from the B., B- & C. I. Bailway Co- 

that same year, N obtained payment from the a «r 

way Co ot the said sum of B4.178.10;0 and of 
anotheraum of IllCGdue tothedeceased. 

February 1893. probate waa issued to H. In tee- 
the pUintiff auej Nand II for ftI65 d“e to Mm ^ 

the deceased*/. He claimed against N as exec 
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rfe «on tort. Udd, that, probate not havinr aetnally 
issued to Ji at the time that reccired tM money 
from the Pailway Co., although an order for probate 
had been made, she had, by receiving it, constituted 
herself executrix de ton Icrt, and traa therefore 
liable to the plaintifT, and could be joined as eo* 
defendant uith Ji in the suit, /fefd, also, that the 
fact that by the terms of the consent-deeiee of 
the 25th Febmary 1802 she was allowed to leceie© 
the money and retain it, uaa no defence. The 
consent-decree did not hind the cretlitora or free 
her from her responsibility to them to the extent 
of the assets uhich she receiTed. Is'ATaznai r. 
PzsTOSJi Eatisji . I. L. B. 21 Bom. 400 

29 Bzecutor ^ho has admio* 

latered the estate without prohate requtted. 
to lodge will in Court and obtain probate. 
One T V died Id 1 883, and hj bis w ill a ppointed his 
brother T sole residuary legatee and aUohisexecu* 
tor, and he directed that, in case of T'» death, D 
(T'a son) should be executor. T accordingly acted* 
as executor until his death in Bay 1 836, and then his 
son D continued to administer the estate, but neither 


vas fully administered, and that be had no funds 
left in ms hands out of which to pay the costa of 
probate. Held, that the exeector, D, must lodge the 
will in Court, and that, on the appLcant paying 
half the estimated cost of obtaining probate 
(including probate duty), D should take out probate 
of the will. DAYABnai TarniAs w. Damodab 
Tatidas . . I. Ij. B. 20 Bom 227 

30. Death of executor— ITiT? — 

SvbetituUd exccufor — Eseevior aecordmg to the 
tenor. Kheraj Lalji, a Hindu, by a codicil 
to his will, appointed bis wife Parcatibai 
to he bis sole exccutnx, and directed (hatsbe 
should carry on all his affairs, distribute certain 
moneys annually, and defray certain sorfotaraf 
expenses in Cutch He then provided as follows . 
“In case of the death of my wile Parvatilai. the 
said affairs and distribution of money mentioned 
above to be paid by my second wife, Bai 
llithibai.” Parvatibai proved the wiU and 
died, and the plaintiff Slithibai (berenpon 
applied for probate of the will Held, that 


death of the original executor, though he has proved 
the will, the executor so subsUtuted may be 
admitted to the ofTce, if it appear to have been 
the testator’s intention that the substitution 
should take place on that event, whether happening 
in the testator’s lifetime or afterwards, \\licre a 


EXECUTOR— cofl/if. 

testator by his will names a person to discharge any 
duties tinucr the wilJ, without expressly appointing 
him executor, the lulc is that, unlc'is it can bo 
gathered from the will that the testator intended 
such person to paj’ the debts and legacies under the 
will, such person cannot be held to bo the executor, 
UmiinAt r. Cinji KniutAJ (lOOl) 

I. L. E. 26 Bom. 671 

31. Debtor executor — Ltmiialion 

AoU l&n,Bth. 11, Art. ]2C— Debtor taking petseaston 
of the ealale of kia creditor aa executor — Death of such 


the appointment of a new administrator after the 
death of such debtor executor, a new cause of action 


recover, from the executor of the deceased debtor’s 
estate, the properly and effccta of the deceased 
creditor — to which Art. J20, Sch. II, of the Limita* 
tion Act apphes— would not bo barred within six 
years of the death of such debtor executor. Kiusto 
KaMI>'I DaSSI r. Al>M12;iSTr.AT0B-GzXZRAL ov 
Besoal(1M)3) . . 7 C.W. 17.476 

82. Executors who have not 

proved— ITiff — Prointe— Prolate granted to ame 
of the executora — Execulora teho ^aie not froted 
may call for tntentorg and occovnf from executora 
echo hate prptedand are managingthe estate. One 
Ardesbir It. Divccha, a Tarsi inhabitant of 
Bombay, died in IDOO By his will he ap. 
pointed his wife, bis eldest son, and two other 
persons of whom the appheant was one, to be 
bis executors, bis wife and eldest son being named 
as nianaciDg executors In 1001 the two latter 
applied lor probate The other two executors, 
though called on to join in the application, 
did not do so. The^Court granted probate to the 
wife and the son, and reserved leave to the other 
executors to apply. Ho application was, however, 
made by them In 1002 the applicant called upon 
the managing executors for an inventory and 
account of the deceased's estate. The appli* 
cant had no beneficial interest in the estate. 
It was contended for the managing executora 
that the applicant had no nght to require an 
inventory and account from them. Held, that 
the applicant was entitled to an inventory and 
account. The facts that under 8. 179 of the 
Indian Succession Act (X of 1865) the property 
of the deceased vested in the applicant aa 
executor of the wiU. and that he might at any 
time apply for probate, pave him an interest snffi- 
cient to justify his appheation. Jehasgie Rrs- 
TOMJi DtvKTLi t. Bai Kukibai (1903) 

I Ii. E. 27 Bom. 281 

S3. — Parties to suit for legacy 

legacy— Suit lyemelegoUe for a legacy— Right of 
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EXECUTOR — conifif 


- executor to have other legatees made parlies iotke 
euit~Civil Procedure Code {Act XIV of 1882), «». 32 
and Si — Form o/ suit — Practice — Procedure JaabS- 
ihj of executor for breach of trust^Trust Act (H ^ 
1882), s. 23 A legatee is entitled to sue an executor 
for a legacy bequeathed to him by a Hindu testator 
I'a the motussil. In case such a suit is bronght by 

- one legatee, the executor may apply for his own 
protection that other legatees shall be made parties 
so that if any rateable abatement is requisite the 

' extent of such abatement may be ascertained in » 
manner binding on all parties interested But 
any such application must he made at the earliest 
possible opportunity, having regard to the provi- 
sions of a. 31 of the Civil Procedure Code (Act XlV 


8. 32) If an executor commits breach of trust 
in respect of trust property that has come to his 


I.D.R 26 Bom. 301 

84. — 'Loan byexecutor-promiJwiy 

Mte-^UiiUsalion of loan for estale purposes^ 
iFAelAer loan ekargtaUt on eiiatt Apart from any 
Bpcoial power given by a Will to an executor, 
money borrowed by him on a promissory note for 
the benefit of aa estate is aot a ebsige upon the 
estate. Farhall v. Farhill US71), L. B 7 Ch. 
12S, referred to. Rosianato Pato t>. Kakai Lab 
Bet (1894) .... 7 C. W-N.lOd 

85. - - — Debt contracted 

by exeeulor-Co-extcutor, hahilitp of~I,tabihtff of 
eslale/ordebt in'urred by executor. The estate of a 
testator IS not liable for debts contracted by one 
of the several csccutors for goods apparently sup- 
plied to the estate. The executor, who contract^ 
the debt, is personally liable for it. Farhall v. 
FarkaV, L. R. 7 Ch. 123, and Lalouchere v. Tap- 
per, 11 Moo. P. C. JOS, referred to. PEnEXDRA 
Natu Biswas v. Hfm Cbakdra Roy fJDDf) 

I. D. R. 81 Calo. 253 


36. - 


- Personal liability 


upon a contract of borroicing^Eslale not liable. 
Upon a contract of borrowing made by an executor 
after the death of the testator the executor is only 
liable per'^onally and cannot be sued as executor 
so as to get execution against the assets of the testa- 
tor. Farhall v. Farhall, L. R 7 Ch. App Cos. 
J23 ; Lnhouchere v. Tapper, U Moo. p. C. App. 
•Cae. lOS, followed. Debendba Nath Biswas. 
V Uapiiik^ CiuBis Sen- (1004) SOWN. 136 
37. - C ■■ 

holdei 
decree^ • 

.eonpet’ii. y.ie a mseMrye /or int tvU amount 
of the ^eree—Efcutors Held, that one out of 
several joint dccrco-holdera is not competent ti 


^ve a vahd discharge for the amount of the joint 
decree, and his position in this respect Is not 
affected by fhe fact that he and bii fellow* 
decree holders are co-executors, ramniaft Sinjh 
V. Laehmin Kunionri, I. L. R. 26 All. 318, and Jfoli 
Ram r. Hanna Praead, I L R 26 All. S3i, followed. 
liACHuiir Da? v CiKTuBBunj Dis (1904) 

I. L. R. 28 All 252 


38. Claims by or against — Oivd 

Procedure Coitl^AclXlV of 1882), s. 4i, rtile (J) — 
Meaning of the rule. Those to whom rule (6) of e. 
44 of the Code relates have the common character- 
istic that they owe their legal Condition to the 
death of another But there are others of whom 
this can bo predicated, as for instance lesatees 
or nert-of-ltin who are not named in rule (b) 
Executors, administrators and heirs have this 
characteristic m rommon, not shared by lega- 
tees and ncxt-of-km. namely, that not only do 
they acquire title from the deceased, but they may 
represent him. In this is to he found the elae to 
>the meADing of the rule HanEvacon 
CASSoaiUm) . . I L R. 31 Bom- 105 

39. — ■ — — ... Suit for account— 
lerniejdhnj leith estate— Decree of tnterlerenre 
sary to charge executor— Suit for account 
executor — .Account on /outlay of wilful^ 

Prarhee — Limitoboa— Ltwid'dion Act {XV of lSii)i 
8. 10, Sch If, Art. J20 In law a very small 
ference or intermeddling with the eotate of 
testator on the part of a party appomttd 
cutor under a will is safScient to charge him wUn 
liability as executor. An executor once havioff 
acted unquestionably as an executor cannot 
Bounce that character and all the liabihties wJucn 
attach to it and havina cnee acted, the subseqoen 
renunciation is void, and ho continues 

sued in the character of an executor, 

V. Frank, (1827) 1 T.A J. 409, followed. ^Uodero 
practice allows of an order charging wilful defa 
being made at any time during the action on 
proper case being 'shown. The pUmtifl 
a suit against the executors of the will of her , 
father, praying for a declaration that she was 
solutely entitled to the property of her K*'® . ' 
father and for an account of the _prop®’'*y ,, 
hands of the executors. The plaintiff claim 
heir end not under the will. Held, she was o 
entitled to accounts for six years 

Suit asshetoolv no interest inthepropertyunue 

will, and the executors were not -T 

and the property did not vest m them 
epecifio purpose in her favour. Such a sm 
a Buit for the purpose of (olloioinj such V'oP 7 ^ 
the hands of the freeulors and * affi 

B..r EB™.m(l90S) . I.I.,J1.32 1!»» 7* 

40 

tti'aiiftwfwn 44cf (V of ISSl), ts ll. . <<, 
Prdbale action— .^wce.K/id objector tf entiiM 
costs out of estate as of nihl-^.xeculOT jr admn^^ 
traUtr purchasing property from legatee o 
to 

Montes given to executors if suriit'CS in M 
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HXZi 0 U T 0 H— c^(f . 


drath — rrr#p#et»re trusUf, pvichafe ^y — rdiAVy 
—Admimttrntor de bon{$ non, t/ bound to tote 
oceouni from predecessor — Liability to account on 
failure — ^uit for accounts against executor — 
ofion— Ximito^on Act (-Y1’’ of 1S77), s, 10—Seh. 
II, Art. 120— Delay — Ajuie«en«. An executor 
cannot, as a general rule, be allowed cither imincd* 
lately or by means of a trustee to be a purchaser 
from himself of any part of the assets. Such a 
purchase is treate>l as a breach of trust without 
enquiry whether tho transaction was benefitial 
or not The position, however, is somewhat 
different when tho executor or administrator 
purchases from a legatee. Such a purchase may 
be a perfectly justifiable one, though if challenged 
in proper time a Court of equity will enquire into 
it, ascertain the value that was paid by tho tnisteo 
and throw upon him the onus of proving that he 
gave full value and that all information was laid 
before the certui qut trust when the property waa 
sold. CooJfc T. CoUinQTidge, Jacob 607 ; 23 R. R. 
155, 767 ; Thompson v. Easlicoi/d, L. R. 2 A C. 
22$, followed. The purchase at an execution 
sale of a legatee's interest by the administratrix 
efuronto minontofe was in this case uphcM as not 
made m contravention of s. 131 of the Probate and 
Administration Act. A sale is not to be avoided 
merely because when entered upon the purchaser 
bad tho power to become the trustee of tho pro* 
perty purchased. It is immaterial whether the 
purchaser subsequently does in fact become the 
trustee or not Tho true test to be applied in such 
cases is, has the purchaser used Ins position 
in such a way as to render it inequitable that 
the sale should be upheld. Clarb v. Chirk. 
9 App Cas. 733, applied. Tho right *to perform 
certain rchgious ceremonies, conferred by the 
will exclusively on the executors, passed 
on the death of ono of them to the remaining 
executors, and was not transmitted to the heir of 
the deceased executor Upon tho death or ter- 
mination of authority bv operation of bw of an 
administration durante minorilate it is tho duty 
of the executor, or other person who succeeds him 
ill the administration, to recover and take posses- 


is not an express trustee for a legatee. Evans v. 
Stcore, [1891] 3 Ch 119; Ramdhan v. Manilai, 
I. L. It. 25 Bom 429, followed. A suit for 
accounts pure and simple against an executor 
cannot bo treated as a suit against a trustee for 
the purpose of following trust property. Saroda 
T. Drajonath, I. L. It. 5 Calc- 910, followed. 
Such a suit would bo governed by Art. 120 of Sch* 
II of Act XV of 1877. How far deby on tho part 
of tho person interested, in instituting a suit for 


■ 13 O. TV. IT. 657 
EXECUTORY CONTRACT. 

See AssinssirNT , 10 O. W, N. 755 
EXECUTRIX. 

See Power op Attoh.vey-. 

13 O. TV. N. 1101 

. position of— 

Set Trespass . I L. R 36 Calc 28 

- Ualadministratien— Creditor— 

—Mahidminisl’'ation, charge of, cannot be gone into 
in an applicnOon under s 241— Cml VToceJart 
Code {Act XIV of ISS2), ss. 231, 244— Suit, ngH 
to bring, by creditor of estate to have estate ad. 
minhtered. ^^’here the real question involied 
in a suit is id substance whether or not the 
defendant, ui aJministerinf the debtor’s estato 
has been guilty of msladoiuiistration, and whether 
the pUistifTs, as creditors of that estate, are en* 
titled to have tho estate administered on that 
footms : lleld, that this » a much wider ques* 
tion than one merely relating to the executioBof 
the decree, and a regular suit must he. ilthl. 


ICR II Bom. TST.JogemoyxDassiv. Thachomoni 


institution of appropriate judicial proce^ings. 
If ho fails to do so, ho must bo held liable to tho 
extent to which tho estate would have been bene- 
fited if bo had faitlifully performed his duty. In 
order to seo whether s. 10 of the Limitation Act 
apphes to a suit against an executor, it roust be 
determined, first, whether upon the terms of the 
will there was a trust under which the property had 
become vested in the executors for a specific pur- 
pose, and, seccmdlj, with reference to the frame 
and scope of the suit, whether its purpose was to 
follow in the bands of tho trustee or bis legal re- 
presentative property which had become vested in 
trust for a specific purpose. An executor as such 


Bata KB1SII^'A Bareiuee (1908) 

I It R 35 Calc. 1100 
BC.12 0. TV.N. 614 

EXHIBITS. 

application to alter endorsement 

on — 

Bet Appeal to Prity CotjRCiL — P rac- 
tice AKo Procedure 

I, It. R, 21 Calc 476 - 

wlthont objection — 

Set DEPOsmoH . . 13 C. W. N. 409 • 

EX.PARTE DECREE. 

Bee Appeal— Ex PARTE Cases. 
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EX PABTE DECREE— con/cf. 


EX PARTE DECREE— corecW. 


i9ee Civil Pkocedube Code, 18S2. a. 108 
(1850, s. 119). 

See Deciiee. ) 


See Evidence — Civil Cases— Decrees, 
Judgments, AND Proceedings ik for- 
mer Suits — Unexecuted, Barred, 
andExfabte Decrees. 


See Fraud . I. L. R. 29 Calc. 395 
See Limitation Act, 1877, Art. IW 
(1871, Art. 167). 

I, Ii. R. 31 Bom. 303 


See Liuhtation Act, 1877, Sen. II, Arts. 

178,179 . I. L. R. 28 Calc. 113 

See Practice . I, L. R. 32 Bom. 534 
See Right op Suit— Decrees. 

I. L R. 28 Calc. 476 
See Sjiall Cause Court, Presidency 
Towns — Practice and Procedure- 
New Trial . I. L. E, 30 Calo. 688 


that an application for execution made on the 21st 
December 1905, was not barred bv ItmitatioQ. 
Bhura Mai v. Har Ktthan Das, I. L It 24 AK. 
381 f Sham Suniar v. Muh/immai IhtUham All, 
1. L. R. 27 All. 501, and Shaida Iliisiaiii v. Bab 
Ilussatn, A^L Weeily Nole-s (1902) 184, relerredto. 
Gaubi Sauai V . Ashfak "Hussin (1907) 

I. L. R. 29 AIL 623 


EX PABTE ORDER. 

See Limitation Act (XV np 1877), Sen 
II. Abt.II . LIjR31Mad.5 
i'ccpRicTicB . . 12 C, W. N. 65 

See Small Cause Courts Act, 1882, 
Ch ip. VII . I. L E. 31 Bom. 45 

EX PARTE PROOEBDIira. 

^'eg Possession, order of Canirfi^ 
Court as to — Cases in which 
JIaoistritb can dfcidb as to 
Possession . .6 0. W, S’. 025 


1.— — — Appeal— Bemand—CjvA Proce. 

dure Code (Act ZIV of 18S2). «. 105, 640,562. 
864, 588 (0 ) — On appeal against e.r parte decree. 
Court map reverse decree on the ground that tt wti 
wrowjlp aeei'led ee parte and remand the cate. 
'i^en a suit is decided ex parte an Anpellate 
^urt to which an appeal from the decree ■$ 
preferred under s 540 of the Code of Civil 
Procedure, has jurisdiction to reverse the decree of 
the lower Court on the ground that such Court was 
wrong in proceeding to decide the suit ex parte 
and remand the suit for re hearing. Jonardan 
Do5ey v Ramdhone Singh, I. L R. 23 Calc 738, 
not followed ParvatlshanXar Dargat^anlar v. 
Bai Raval, I. L, R 17 Bom 733, and CaiMsanel 
V. Soures, I. L B 23 Mad 260, dissented from. 
Perumhara Nayar v. Siibrahmantan Palta, I. 1. R. 
23 Mad. 445, followed Sadhu Krishna Ayyar 
V. Kutpav Ayvangar (1906) 

X Ifc R. 30 Mad- 64 

2. Execution of decree — Civi^ 

Procedure Code, a. 205— Decree set aside as agauuf 
one of «et;cral ^ainl judgment-deltors — Decree passed 
siibsequently ayaintt exempted party— Limitation. A 
decree for sale on a mortgage was passed against 
several defendants jomtly on the 25th of August 
1900 and made absolute on the 21st December 
1901. As against one defendant, however, the 
decree was ex parte, and it vas set aside as agamst 
her on appeal on the lltb March 1902. Subse- 
quently a decree was passed on the merits against 
this defendant, and her appeal was dismissed by 
the High Court on the IGth November 1901. As 
against this defendant the decree was made 
absolute on the 27th of November 1905. 
Dfl'i, that the orders of the 25th August 
1000 and the ICth November 1904, between 
them, opcrate<l ns one decree for the aaV of 
the mortgaged property } that the joint effect of thtt 
orders of the 21st December 1001 and the 27 th JTov- 
ember 1005 was to make absolute this decree, aud 


EXPECTAJNCT. 

See Attachment— Subjects of’Atxacb- 

MENT— ErPECTANOr, 

See Hindu Law— Retzssiosibs- 

POWER OP RevbrSIONZES TO lllSSlK 
Revebsionabt Iktebest. 

I. L.R. 17 AlLjiaS 

See Onus op Proof— Hindu 
Alienation . I L R 17 All 135 

EXPERT AGENT. 

negligence of— 

See Contract . . 13 0 "W.N. 50 

EXPERT OPINION 

See Valuation dp Land. . „,q 
I. Ii R 32 Calc 813 

EXPLOSIVE SUBSTANCES ACT (VI Of 
* 1908) 

BS 4, 4A, 4B, 6, 6— 

Oon«p»racy, ehargt 

of — Ingredients necessary to auppM charge— Poss'^ 
sion or control of an explosive substance unthm 
neantng of the Act — Conduct, evidentiary twur /• 
In regard to a oritnuial charge, when an , 

found in a room to which seversl P^^^ons w 
access, it cannot be held to bo in the possession 
any one of them. Where a ^omb was found >“ 

, one of the rooms of n^ house coJd 
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EXPLOSIVE SUBSTANCES ACT (VI 
OP 1008)— cotwW. 

BS. 4, 4&, 4B, 6, 6 — coneM. 

All 129, 131, fallowed. Qlio etidcnce of 

conduct of an accused person unless it is im- 
compatiblo with liis innocence, is in fact a malre* 
weight and nothing more, and caro a hould be taken 
that it may not have an exaggerated e^ect. It 


is dangerous to coneiet on a charge which covers 
a wide period of time and which is supported by 
evidence indefinite as to the point of time when 
the oCence was committed. ^Yhc^o a charge 
of conspiracy against the accused was framed in 
these words : — “That you , . . on or between 

the 8tb of June 1903 and 31st July 1003, at Mid* 
napur, unlawfully and maliciously conspired to 
cause by an explosive substance, viz., a bomb, an 
explosion in British India of a nature likely to 
endanger life and thereby committed an offence, 
etc. . . Sembh.' That the charge should have 
specified with what other persons the accused had 
conspired. In a criminal trial, two documents 
were made exhibits, one of which purported to be 
a record of contemporaneous statements made to 
the Police by an informer in their service and the 
other a document written np by a police.ofBcer 
for the purpose of assisting the informer in con* 
section with the evidence, which the Police, then 
expected he would give : Hild, that the statements 
contained m the documents were not evidence 
against the accused, but they were useful in so far 
as they tended to expose the methods employed in 
gettmg up the prosecution case. Their evidentiary 
value was in no sense constructive, but if anything, 
destructive of the case against the accused. Joo* 
JIBAN GaoSD v. The Kjxa-EuTEBOB (1909) 

18C.W.N 801 

EXPRESS MALICE. 

See Libel . I 32 Calc.^318 

EXPRESS TRUST 

See LnmaTiox Arp tXV op 1877), s 10 
I L R S3 Bom 394 
jSeeTKCSTs Act 1882, ss 81.83. 

I L R 31 Bom 222 
See Will . I L R. 31 Mnd 283 

- lAmttaiion Act (IP cf 

1S77), e. 10 — Effect of hmtlation »n coses tchcre 
the person liable jor pai/ment of a legacy and ike 
person entitfed to reeene the legacy are Ote same. 
A X was a partner in the firm of A. As 
euch partner he was entitled to his proportion 
of certain ahares of the Hongkong Mill and of 
the commission earned by his firm as agents 
of euch mill. On his retirement from the 
firm in l900 entries were made in the firm'a 
books from which it appeared that 35 of sudi shares 


EXPRESS TRUST— concM. 

were appronriatwl to the said A K and that ho 
from Iho date of tho entries ccasod to havo any 
interest in the firm of R A. Held, that under 
provisos 2 and 4 of e 92 of the Evidence Act 
evidence ivas admissible to show that in fact the 
arrangement was that A K should contmuo to be 

>-».«l.wl I.:, *»,„ JJjp gyjj, 

■ will against 
• st plaintiff 

was an executor ot notu wins, iieid, (i) that 
R A was an express trustee in respect of A Al’s 
share of the commission, and that s 10 of the Limit* 


of tho receipt thereof was occasioned by their oivn 
defaidt. (in) That when the 'person liable for the 
payment of a legacy and the person entitled to 
receive it are the same, no question of limitation 
can arise. Btnns v. N\chols, L. R. 2 Eq 257, 
followed. XasBOXDAS v. Xasron'pas (1907) 

I. L R. 31 Bom. 418 

EXTENSION or TIME 

See Appeal to Piivir Council. 

11 O.W. N. U04 
See EsECimoM I L R 86 Cale. 422 
EXTINGUISHMENT OP RIGHT 
See Ldhtattox Act, 1877, s 28. 

6 0. W. N. 646 

EXTORTION. 

See CitmniAL Pboceotteb Cops, s 233. 

13 C. W. N. 607 

See SENTBSCB—CCaiUlATIVE SSNTKKCSS. 

I L R 10 All 68 

3 zr Feigning attempt to commit 

offence— Fenof Code, s. 3S7. Tho feignmg of an 
oUempt to commit suicide in order to extort money 
is an offence under s. 337 of the Penal Code. 
Req. V. Gbegobv . . 1 Ind Jur. N. S. 423 

2. — Intentionally putting person 
in fear of injury. To amount to the offence of 
extortion, property must be obtained by mten* 
tionatly putting a person in fear of injury and 
tbeieby dishonestly inducing him to part with his 
property Quees v. Meajab . 4 W. R. Cr. 6 

3. Putting person in fear of 

his life and taking property — Bobbery When 
a person through fear offers no resistance to the 
carrying off of his property, but does not deliver 
any of tho property to those who carry it off, the 
offence committed is robbery, and not extortion. 
QcEES V DCLEELOODDEES S grnr TT 

B'W.B. Cr.l9 

4. Requisites for offence— 

Penal Code, i. 3Si— Abetment, Held, that it is not 
necessary in a case of extortion under the Penal 
Code that the threat should be used and the property 
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EXTORTION— cotKi. 

received by one and the same individnal, nor 
that the receiver should he charged with abet* 
ment, although that might ho done. Reci 'i>. 
Saskee Bhagtat 2 Bom. 417 ; 2nd Ed. 394 

6 . Pennt Code, 8. 


6. ‘Wrongful Confinement — 

limey lent in ordinary course of business to 
pay amount extorted — Lender — Penal Code (Act 
XLV of 1860), ss. 213. 342, and 38t—Aeeom- 
pliee. The accused, as sub*inspector of police, 
arrested one J, ivrongfuUy confined him, and ex* 
totted from him 11200 under a threat that ho, the 
accused, n ould not release J unless the money were 
paid. This money v.'as paid on this account by P» 
a moneydender, who lent J the money for this 
purpose. Accused was convicted under as. <142 
and 384 of the Penal Code, In appeal the Sessions 
Judge hold that P was not an accomplice, and 
having Considered his evidence accordmgly, dis* 
missed the appeal. Held, that it was sufficiently 
shown that the money was not voluntarily given, 
that it Was given by J to obtain bis release from 
police custody, m which ho was detained on no 
reasonable or sufficient ground, and it was extorted, 
because the sub-inspector refused to release J, as 
he was bound to do, unless he w ere paid that money 
That P, paying such money under such circum- 
stances, co^d not bo regarded as an accomplice 
of the sub-inspector in such misconduct. Akhoy 
KrrMAii CrroCKERBuTTY v Jaoat Chukdeb Cnrc- 
kerbutty . . I. Ii. R. 27 Calc. 026 

4 C. W. K. 755 

7. Obtaining money by threat- 

ening not to conduct case. The defendant was 
junior vakil for the complainant (tho defendant in 


victed of extortion Held, that the conviction was 
bad. Asonyiious . . .6 Mad. Ap. 14 

8. Terror of crunfnai charge — 

Fear of injury — Penal Code, s. 383, The terror of 
a criminal charge is a fear of injury w jthin tho mean* 
mg of those words m a 383 of the Penal Code. 
Extortion may be equally committed, whether tho 
charge Ihreaicnecl js true or false. Queen v. Moba- 
• . . . 7 ■W. R. Or. 28 


_ Making use of Infinenee, 

supposed or real, to obtain money. The 


EXTORTION— eonefd. 


10, Abetment — Confinement — Evi- 

dence — Appeal Court — J/tijoinifrr — Peml Code 
{Act XLV of 1860), a. 347 — Criminal Proce- 
dure Code {Act V of 1898), s. 428. A head con- 
atabfe in charge of a polico out-post agreed to 
drop proceedings against K, who had been arrested 
on a certain charge, on condition that K paid to 
him a sum of money. The head constable sent 
away K in charge of two chauMdars to procure the 
money. In order to efiect this object, the chow- 
kidars subsequently confined K at various places 
and maltreated him. Held, that it would be im- 


were not examined in the lower Court,is necessary, 
he should proceed under s. ^428 of the Cnnunsl 


. \ 


EXTRADITION. 

See ClUEOE — AtTEBATIOS OB Aiisifo* 
ME.*tT0PCnAEQE 

I. L. R. 17 Bom. 339 
Set Wabbant op Abbest— CE iiiwtJ; 
Cases . . 1 . I.. E. 1 Bom. MO 


-Act VII of 


1854 (Fugitive 
• • -"//o/ 

■ f. S. 23 of 

e Schedule to 
e Cth of Nov- 
Gaelcwsr of 
provides for 


attcr section is therefore applicable in 

?«mWe .• That Government would not 1“'®."® 3 

n delivering up an accused person to “,n, 

Iho Gaikwar without holding a 

luity into the guitt of such accused, ivn , 

warrant issued under s. 23 of Act VII 0 

lirected the accused person to be deliverea r 

he Resident at Baroda, without showmg 

•hat an enquiry had been made or in- 

nade, tho Court held that it was not 

rakd, as tho presumption was that tu® 

vas to bo delivered up to the Resident ' j^y 

hat that officer might inalriuto such an enqu^ 

.s is required by the Act. A 'vama* 

index s. 23 of the Act should recite either th 
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EXTRADITION— fonfW. 

enquiry has been held, ot is about to be held, srith 
reference to the guilt of the n,ceused. Reo. v. 
SocTEB. In Tt Ravji bik Keshat 8 Bom, Cr.l3 

EXTRADITION ACT {XXI OP 1870). 

See Hiuu CoTOT, JtmrsDiCTios or — 
Madras — Criminal. 

I. L. R. 12 Mad. 39 

1. ^ — B. 8— European British sub* 

jects in Native States — Lawa^ipXxtahtelo Bnluh 
tfuhjeet* in HaUit StaU3~Att III of 1&S4. Act 
yXT of 1879, s. 8 (xrhich corresponds with s. 8 of 
Act XI of 1872, now repealed), extends to all 
British subjects, European or native, m Native 
States in albanco with Her Majesty the law re. 
lating to offences and cnminal procedure for the 
time being in Bntish India. The Code of Cnminal 
Procedure (Act X of I8S2}, with the amendments 
introduced by Act Ilf of 1881, is thus, by virtue 
of that section, applicable to such British subjects, 

' native orEuropean. QnEEK-EiipnE«3t> Edwards 
I. D. R. 9 Bom. 333 

2. ^e. 8 (and Act XI of 1872)— 


discovered in the tenitoiy of another Native 


a prehminary enquiry was held by a Magistrate 
who committed the accused for trial by the Court 
of Session lUld, that the Sessions Court at 
Ahmcdabad was competent to try the offence 
committed in foreign territory as if it had been 
committed in the Alimedabad District under s. 9 
of tb^ Eoivign Jurisdiction and Extradition Act, 
•XXI of 1879, for when the accused was brought, 
from foreign lemtory to Ahmedabad, he was 
“ found ” at a place in British India within the 
meaning of the section. The expression “ was 
found ’’ used in this section must be taken to mean 
notwhere a person is discovered, but where ho is 
actually present. Eurnsss v Madarul 

I. D. R 6 Bom. 622 

EXTRADITION ACT (XV OF 1903). 
______ 83. 7 and 8 — Poirer of Magtstrot^ 

to liOli to bai7 Vte person arruUd to apptar 
befoTe a (n&unal in a Foreign Stale. There is no 
provision in the Criminal Procedure Code (Act V 
of ISOS) or in the Extradition Act (XV of 1903) 
authorizing a Magistrate to bold a person to bail 
to appear before a tribunal in a State, to which 
the Extradition Act applies, unless the warrant is 
endorsed under the proritcons of a. 8 of the Act. 
Baltbasar f. Emperor tl90C) 

I. Is. R. S3 Calc. 1032 


EXTRAORDINARY CRIMINAL JURIS. 
DICTION, HIGH COURT. 

• See Special Tbibdnal. 

13 C. XV. N. 806 

EXTRAORDINARY ORIGINAL CIVIL 
JURISDICTION OP HIGH COURT. 

(See Trespass . I. L. R. 36 Calc. 433 

P 

FABRICATING FALSE EVIDENCE. 

1. NeeosBity of finding the 

intention — Penal Code {Act XLV of 1S60), ss. 
192, 19S — Canting false entry of a tnarrtage »n 
the mamage register —Mahomedan marriage register. 
In order to convict a person of fabricating false 
evidence under s. 193, Indian Penal Code, it is 
necessary to find that tho person intended that the 
fabrication may appear in evidence in a judicial 
proceeding or in a proceeding taken by law before 
a pubbe servant as such or before an arbitrator. 
Where the accused by falsely representing to the 


mat me actuseu cAiiiioi do cuiivicieu oi me viieubo 
of fabricating false evidence uudei s. 103, Indian 
Penal Code, m the absence of a finding that the 


Code. Mouamep Siddiq v. Empekop. (1907) 

11 C. W. N. 911 

2. • - — - — - Penal Code {Act 

XLV of JSSO), #. 192. One Cheda Lai, whose 


any of the prosecution witnesses Upon being ask- 
ed bythe Court where Debi was, Ch^a Lai pointed 
out a man who, upon further investigation, wasdis- 


L L. R. 29 AIL 351 

PACT. 

finding of— 

Bee SECohT) Appeal . 11 C. W. N. 83 

mis-statement of— ' 

See Libel . L L. I?. 86 Calc. 883 

questions of— 

See CoscPRBEXT Jcdoueiits ox Pacts. 
See Pritt Cotocil . 13 C. W. N. 830- 
6 S 
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FACT — ecmcZi. 

questions of— concM. 

See SrECiAi. or Second Appeal — 
Grounds op Aite-al — Qitestioks of 
Fact. 

FACTORIES ACT (XV OF 1881). 

> BS. 12, 16 (1) (e)— Fcncmj macAtnertf 

— Manager — Occupier — Liabifi/y The accused, 
who was the manager of a ginnang factory at 
Dhulia, resided in a part of the premises on which 
the factory stood. He was ch-arged under s 15 (7) 
( e ) of the Indian Factonea Act (XV of 1881) with 


since tho manager of a factory cannot be said with 
tnilh to have been the occupier thereof. Emperor 
V . Hampratap (1905) . I. Ii. E. 29 Bom. 423 
' ■ 88-16 (g) and 17, prov. 1— Focto- 

ri‘« Act Amendment Act {XI of ISSl) — Bengal i/«- 
Kicipai Act (Beng'il Act 111 of 2331), ct 3S/>, 321— 


MAS OF THE SeKAMPOKE JlrSICIPAUTY V. INSPEC- 
TOR OP Factories, Hooqhly 

I. X.. R. 25 Calc. 464 

FACTORS. ■ 

Sec Frincipal and Aoest— A tiTnoKinr 
OP Aoests . 4 W. E. P. C. 1 

10 Moo. I. A. 220 
Sec Princtpai. and Aoest — Commission 
Agents . I. L. R, 17 Bom. 620 


FACTORS’ ACT (XX OP 1844). 


See PRisctpii, AND 
OF Agents 
1 W. R. p. c. 4£ 


Aoest— A nTBO.tm 
1 Ird. Jur. O. S. 17 
) : 9 Moo. I. A. 140 


FACTTTM VALET. 

— doctrine of 

Set Hindu Law — Adoption — Factum 
Valet, doctrine op 
See Hindu Law — Family Dwelhso- 
House . 4 B. L. E. O. C. 72 

PAIR COMMENT. 

See Defamation I, L. E, 31 Bom. 293 
See Libel , I. L. R, 36 Calc. 883 
See Penal Code, ss 499, excep. 3, 6, 9} 
500, 52 . I. L. E. 31 Bom, 29 


FALSE CHARGE. 

See Compensation— Criminal Cases— 
To accused, on Dismissal of Com- 
plaint . I. L. R. 30 Calc. 123 ■ 
I. L R. 33 Calc. 1 

See CoiiPLAiNT — 

Institution or Complaint, and 
NECE ssAhy Prelimisaries : '' 

I. L. R. 80 Calc 415 . 
Set CsraiyAL Pjiocedpbe Code, s 195- ' 

I. L R. 32 Calc. 180 
I L. E. 33 Calf. 30 
Dismissal op Complaint — Power, of, 
AND Preliminaries to, 

SAL . . 6 C. W. IT. 295 

Set Hindu Law— JIapriaob— Hicst to 
oireiN SDRBrAOB AND Consent. ^ 

I. L R. 11 Bom. 247 
I. L. R. 22 Bora. 813 . 
See Penal Code, s. 211. 

5ee Penal Code, ss. 1S2, 211. ■ 

'l I, 3l.31Boot204- 

I. L. R. 34 Calc. 43 
See Sanction fob Prosecution—^®^' 
Sanction may be cr-anted. 

5 O W. IT- 

giving evidence in support of— 

5ee Abetment . 8®- ^5* 

10 C.L.lwe 

Penal Code, b. 211—^^' 


Udge by accused of offence To establish a 
under s. 211 of the Penal Code, it is ** 

show tlmt the accused knew or had reason to w ^ 
that an offence had been committed. Uri . 
BmtTo Kauab . . 1 Xnd. Jut. O. S. 


KnuwU'lge 


that 


charge is false. A person may 


criminal proceedings knew Uieiu ’nBcnt 

lawful ground for such proccclings. i h® ^ 
that the accused knew that there was no 
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PAliSE CHAEQE-tonr<f. 

ground for the charge instituted is a most matcii'il 

one. Queek v. C^dda . . 3 IT. W. 327 

3 , [ Foht ehoTfie 

j<6!ice ofJietT, S 2J1 of the Penal tiJode applies not 
only to a private iudindual, but also to a police 
officer who brings a false charge of an offence with 
intent to injure. In the fmfter of the pdtt'on of 
Nabodeep CntJ^ER Sireab . 11 W. R. Cr. 2 

4. Poise cAor^ tii 

petiiion of complaini. If the charge of voluntarily 
c.%usmg hurt, contained in a petition of complaint 
is wilfully fabc, and made with intent to injure, 
then the complainant is lesally chargeable with the 
offence desenbed in 8. 211 of the Penal Code. 
Queex r. 3 Uta Dval . . 4 N. "Vir. 6 

6. - — Pofje eharye — 

False in/onnation — Penal Code, s. 1S2. Where a 
person spectiicaUycozapIains thatanotber man baa 
• ' r’ ■ ---• — Ut. 


iUUU.S 


• 6. — - ■ — — Conipountfin^ «/• 

ftnee^Disdiarge of aeeuaei ehartjed under a 2ll 
.upon plea of oritjinal ek-ir^e hanny been com- 
■Mvndid.' ' The fact that an oQence alleged to have 
be(n committed has been compounded is no con- 
clusfie answer to a charge made against (he prose- 
.toruDclers 211 of the Penal Code .d laid a charge 
against for wrongful confinement The police 
' reported the ease as a false one, and, A not appear- 
ing to prove his complaint, the District Magistrate 
’oTOcred him to.be prosecuted under s 211 of (he 
Penal Code, and made over the case to a Deputy 
. Magistrate. Upon the heanng of such charge. A 
^ I'leaded that he had compounded the original 


was illegal, as such plea was no conclusive ansuer 
to a charge under 8 211 Quxen-Eupress i ArsR 
Au . . , I. L. R. 11 Calc. 79 

\ 7. Spectfie faUt 

ehnrge Where a specific false chsige is raaile, the 
pro|>er section for proceedings to be sdopte«l under 
is B. 211 of the Penal Code Queer EuTrses r 
,1va*L Kjshohb , 1. 1,. R 8 All 383 

8. Jl€>iutsi(es for 

offence — false charge To constitute the 


ir. R. Cr. 77, distinguished E'iPnE«s r Avcl 
Hasir . . . I. Ii. R. 1 AiL 4B7 

EuriiESS r Saue . EIj.R 1 All. 627 
8, . - , — ^r7uieife* to 

Atwtain offence. To constitute the oSence of pre- 


PALSE CHARGE-conlJ. 
femog a fal»e charge under s. 211 of the Penal Code, 
the charge need not bo made before a Magistrate. 
Jfor need the charge have been fully heard and dls- 
mi<«ed ; it is enough if it is not pending at the time 
oftriat. Queer i- SoDBANNA OiUNDin 

1 Mad. SO 

BC . Qvzis V . Toobira Giurdar 

1 Ind. Jur. O. S 136 

10, Code of Criminnl 

Procedure {Act V of 1S9S], s. ZOZ—Ordtr direcfihj 
i»aBc of process fljainjt a person for an offence of 


mined, DO proceedings can be instituted under b. -ii 
of the Penal Code against the person lodging that 
romplaiDt. The onginalicomplaint must be first 
disposed of, according- to law, before such proceed- 
ings can be taken. Gunamaky StPtn tv Qceer 
Ewpbess . . . I 3 O W. IT. 768 

11 . — : 'JlaLtng ' false 

charge to Court or officer hanng ho pur%*dielion. It 
is necessary for a conviction under b. 211 of the 
Penal Co<le that the false ebaf^ should have been 
made to a Court orofficer haring furiadictioB to in- 
vestigate and send it up for trial. 7n the niofler 
of the ptt’tion of Jamooka. E'ipbess v. Ja- 
sioovA . I. L. R 6 Calc 620 ,*8 0. D B. 216 

12. Charge laid 
before police offeer. There ia nothing in a 211 of 


13. -- Complaint to 

police. To prefer a complaint to the police ia res- 
pect of an oftencB which they are competent to deal 


16. 


8W.'il.Cr.oj - 
. Charge mide to — 


house searched, be prefers a charge agamst A, ana 


6 s 2 
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PACT — concld~ 

questions of — condd. 

Set Special or Secosd AppeaIi — 
Gequkds of Appeal — Questions of 
Fact. 

FACTORIES ACT (XV OP 1881). 

ss. 12, 15 (1) (e)— Fencing mnehinery 

— Manager — Occupier — Ztaddifr/. The accosed, 
who was the manager of a ginning factory at 
Dhiilia, resided in a part of the pietmses on which 
the factory stood. He was charged under s 15 (1) 
(e) of the Indian Factories Act {XV of 1881) witii 


the accused On appeal by the Goyemment of 


since ttie ruauager ot a iaciur)i cauuot ue tsaiu uiiu 
truth to have been the occupier thereof. Empbrob 
v.'Rampratap (1905) . I, L R 29 Bom. 423 

88.16 (g) and 17, prov. 1— Facto. 

n'es Act Amendment Act (XI of ISOI) — Ben<}at J/u. 
nicipol Act (Benpnl Act III of ISSI)^ ai. 320, 321 — 

! ■ -11 ' ■* 

prosecution against the manacet of the mill, but 
the prosecution failed He then prosecute as 


■ .1 < • I 

Bengal Municipal Act, 8 320 Hcfd, that the coo* 
viction of the Chairman Bas unsustainable on the 
finding that the Municipality and the occupier of th.- 
factory were jointly responsible Held, further, 
that it lay upon the occupier of the factory, as being 
pnmanly hable for breach of any of the pronsions 
of the Factories Act, to ^ve the etnetest proof of 
circumstances fyoneratmg himself from the liabil- 
ity in order to fiv it on any other person. Chaie- 
JIAN OF THE SeRAAIPOKE MUNICIPALITT v. IKSPEC- 
TOB OF PacTOBIES, HoOQHLT 

I. L. R 26 Calc. 464 

FACTORS.' 

See'tKlNCIPAL AND Aoentw A uTHORmr 

. OF Aqents . 4 "W. B. P. C. 1 

10 Moo L A. 220 
See Peiscifal and Aoebt — Covuiistioir 
AaEi.T3 . I. Ii. B. 17 Bom. 620 

FACTORS’ ACT (XX OF 1844). 

See Principal asd Auent — A uTBOitirr 
OF Agekts 1 Tnd. Jur. O. S. 17 
I W. R. p. C. 43 : 0 Moo. I. A, 140 


FACTUM V/iLET. 

doctrine^ of— 

See Hindu Law — Anopnos — FAcnra 
Valet, doctrine or. 

See Hindu Law — Family Dwelliso- 
House . 4 B. L. R. O. C. 72 

FAIR COMMENT. 

See Defamation I. L. R. 31 Bom. 203 
See Libel . I. L. B. 38 Cale. 883 
See Penal Code, ss. 499, excep. 3. 6. 9! 
500, 52 . I. L. R. 31 Bom. 29 


FALSE CHARGE 

See OojiPENSATinN — C bimiwal Cases— 
To accused, on Disiussal of ChE- 
plaint . I. L. B 80 Calc. 123 
I. L. R. 33 Cale. 1 

See Complaint — 

ISSTixuriON OF COMFLAINT, ASD 
Necessary ^eliminasies ; '■ 

I, L. R. 30 Calc. 415 

See Criminal Pbocedubb Cope. s. 193 ' 
I. L B 32 Calc. 180 
I. L R. 33 Calfl SO 
Dismissal of Complaint — P ot^B,oF« 
AND PBELnnHAPIES TO, 

8 AL . . 6 0.W.N.S8a 

See Hindu Law— Mabbuge— Bwst to 

GIVE IN MaBRIAOE AND CON^T. 

I. L.R 111°®’!?! 
1. 1,. R. ^2 Bom 8 ia 

See Penal Cods, b 2II 


“’’’'■f.Vllli-Bom. SOI- 

I. L. B. 34 Calo. 44 


See Sanction fob Prosecution iTnEN 


Sanction max be 254 


— giving evidence in support of 
See Abetment . 

Sll— 


1 Penal Code, "" f,t;,rie 

ledqe btj accused of o^fMie. To to 

under e SU of the Penal Code, it w 

show thatthe accused knew or “queEN t 


show thatthe accused knew or Otiee’' » 

that an offence had been committed x g ^3 
Bhitto ICahab . . 1 Ind Jur. u. o. 


o - KnuiiU'loc 

2. — — — . — . — “ — , 5 f/fith lusn 

charge « fahe A person may in fj’®" Jto he 
tutc a charge which is jnjury to 


tutc a charge whicli is BUDsequci-'’‘j' , jg jn 
false, or he may, with intent to ‘ hm 

thlm, ^ 

ence under »• 
i this offeoOO' 

, n jnstitutiog 

it must be shown that me 1''-“'^ Just ot 
criminal proceedings knew there ,rhca4rroro^ 
lawful ground for such ^ Li^ful 

that the accused knew that there was uo 
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FAIiSE CHASOE-^onW. 

ground for the charge instituted is a moat Tnateria] 

one. QOEtK V. CniDOi. . . 3 N. W. 327 

3. f Falft cAarye by 

fohet ofjieer. S. 211 of the Penal'Codo applies not 
only to a private indiridual, hut also to a police 
officer who brings a fal«e charge of an offence with 
intent to injure. In the viattcr of tAe prtifion of 
Nabodeep CncimER Sibkar . 11 "W. E, Cr. 2 

4. — fafje cAo^e «n 


Queen v. Mata Deal . . 4 N. W. 6 

6. - — : J’ofje tharye — 

False information — Ptnai Code, e. 2S2. ^Vhete a 
' person Bpecificallycomplains that another man baa 
.committed as offence, and does tolalseiy with the 
I object of Causing injury to that person, he is guilty 
of making & false charge of an offence under s 211 
. of the Penal Code, and not under s. 182 Empress 
v, Arju.n . . . I. Ii. R. 7 Bom. 184 

* 8. ' " ■ -■ - ■ • — ■ Compoundiny of- 

fence — Discharge of aceustd charged vndrrt 2ll 
,upo»i pffa of original charge hating been con»* 
pounded.” "The fact that an offence alleged to have 
l>e4n cpminitted has been compounded is no con* 


FALSE CHAEGE — confd. 

ferring a fdl«e charge under e. 211 of the Penal Code, 


1 Mad. 30 


8 c. Qvtin V. Toobana Gacndan . 

1 Ind. Jur. O. S.130 

10, — Code of Criminal 

Procedure (/4c< F of 1S9S), s. 20S — Order directing 
»»AKe of process against a person for an offence of 
bringing a false eomjdainl before final detcrrninalion 
of the cowipfiiinf, proprielij of. So long as 'a com- 
plaint is not dismiss^ under 8. 203 of the Code of 
Criminal Procedure or otherwise judicially deter- 
mined, no proceedings can bo instituted under s 21 1 
of the Penal Code against the person lodging that 
Complaint. The originalicomplaint must be first 
disposed of, according^ to law, before such proceed- 
ings can be taken. G^:^*ASUSY Sappi r- Q ueen 
Empress . . . 1', 3 C. W, IT. 768 

11. ‘2IaUng ' false 

charge to Court or officer hating ho jurtsdielton. It 
is neces-wry for a convictioo under s. 211 of the 
Penai Code that the false cbafg'e should have been 
made to a Court or officer having iunsdicfion to in- 
vestigate and send it up for trial ' In the maiur 
of the pel't’on of Jauooxa. Empress v. Ja- 
stooNA . L L. E 6 Calc 620 1 8 C. L E 216 


. 


Charge 


^ laid 


Penal Code, and made over the case to a Deputy 
Alagistrato; Upon the bearing of eochchaige, A 


uismisiwu tiie ease neia, tuat me couiwso taken 
was ilJegal, as such plea was no conclu-'ive answer 
to a charge under 8 211 Qoeev- Empress v Atar 
A u . . . I. L. R. 11 Calc. 79 


* I T. - Specific falie 

^charge. IVhere a specific false charge is made, the 
proper section for proceedings to be adoptetl under 
is s. 211 of the Penal Coile. Queen-Empress t 
JeoAL Kisuobe . . 1. L. B 8 Ail 38s 


8. - Ptquisilt* for 

offence — Malmg false charge. To constitute the 

1. /.I , n,,_,,v. 


ir. D. Cr. 77, distinguished Empress r Ann. 
IlASAN . . . l.L.R.lAa497 

Esipress r. Salik . L L R 1 All. 627 

0. _ to 

eustaia offence. To constitute the ofience of pre- 


1. Ik E. 6 Calc. 281 

13. ■ Complaint to 

police. To prefer a complaint to the police 


14. ■■ — Charge made to 

fxrfice — Penal Code, s IS2. Ss. 182 and 211 of the 
Penal Code distmguishcd. The latter held to apply 
to a case of false charge in whicll the accused in the 
present case had appeared before the police, and 
c^rged the now complainant with having caused 
the death of the accused’s child by poisoning 
Raitee 31aUDMEo v. Abbas Khan 

8 W, B. Cr. 87 - 

15. Charge made to " 

police. Where a person who is interested in tha 


6 s 2 
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FALSE CHAEGE— conW. 

if such charge be false, he taay be convicted under 
8 . 211, Penal Code. Queen v Hano 03IAN Lae 

19 W. H. Cr. B 

10 , Sbifement «ade 

to jxjlice as to auspicion of offfnee — InsMuiton of 
crimincH proceedings. A statement made to the 
police of a suspicion that a particular person had 
committed an offence la not a " charge ’* within the 
meaning of s. 211 of the Penal Code, nor does it 


nctea unuer Ljiat beCLiuii. lu me muiiu w 
Brauanund Bituttaciiarjee . 8 C. L> E, 23S 

17 . Charge on in- 

suffictent etidenee. It is not sufficient i^und for 
a charge under s. 211 of the Penal Code that a 
person to whom a wrong has been done, or who con- 


18. False charge of 

hirning house. "Where a man burns his own house 


iiUUUWAN AUlit . , . « Vv at V/*. 

•19. Charge of re- 

fusal to gne stamped rteeipl The refusal to give 
a stampw receipt for money paid not being in it- 
self an offence at law, to make a false charge against 
a party of refusing to give such a stamped receipt 
is not an indictable offence. Beo v. Gafau ROM 
KusaJi ..... I Bom. 9S 
20. - IvsfUniing cri- 

minal proceeding Under 8 211, Penal Codc.^in- 


2L — 


i,uiie, Him II a peisou oiiiy luuivus a laise Liiuigw, iiu 
case falls under the first part of the Bection, irre- 
spective of the fact that the false charge relates to 
"an offence punishable with death, transportstion 
fir life, or imprisonment for seven years or np- 
warls” EnrEiiss v Pirasi Rai 

I. L. B. 6 All. 216 


PALSEiCHABGB— ctmf i , 

22. ’ Institution of 

cnminirf proceedings. Where no crimiiwl 


EwPEESS V. PARAnU 


I. L. H.bAIl. bBS 
_ A false charge 


before the pohee is a false charge falling within ^e 
first portion of s. 211 of the Penal Code. iUe 
latter portion of s. 211 of the Penal Code is confined 
to cages m which cnminal proceedings have 
iDstitoted, and does not apply to false eba p 
merely. Empress of India v. Pilam Bat, i ^ 

5 Alt. 215. and Empress v. Parahu, LJj. A. j ^ 

sas. folloived QiIEE..-EMPrass ^ 


. False 


charge 


made to poUee—lnstitution of 

—Penal Code, a. 211. A person who sets the 

oal Ui\ in motion by making a 

pobce of a cognizable' offence wstitutes , ^ 

proceedings within the meaning of s « .j. 

Penal Code 5 and if the offence 5 , ii,ble 

ecnption in the latter part of 

to the punishment there provided. " 574 

V QcEEN-EsirRESS I. L. K. If • 

25 

offence panishulle vi/h tli® 

in.jj, neeeistfy /or tnshfwfioR e/- 211 of 

JfO- 

' itiee 

clt 
rgi 


!l5r 

f9S, 

.B 


(SUESIIAR 


■ ■ 124 

i. U. AV. Al. - \ 

False 


icoxbj madle to a police 

ibtlion of criminal procecifin^J. offic*'"' 

icoity was made to a police station-hou jj,. 
ho. after some mvestigation, , ^ijered tb* 

sUatc as false, and the Magistrate cm 

large to be dismissed without tatog 7 
jailsfc the parties impbcated rco»l 

leferrcd the charge ^c^ed ndh 

ode 8. 211. and was found to have and 

,tent and the jenow ledge “ four 


tol and ‘>“‘" 1 ';°" 0 »n'»/S 

e were in accordance with 1 g 79 

sa V. •NtVJPMDl BaU . *• L. • 
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07 Faht rtport ty 


iVl.renalCode.^asbadinUw. Tn^Etm Tetta- 
T.r V Otteen-Esiteess , .4 0. W. N. 347 

03^ Pcnol Code, 

is 211, 492, SOO — FaUdy charymg a jitnon 

vith on offtnet — Defamatory etalemint made by a 


<]cnied havlns eent any iiotition to OoverDinent, 

« . 1 v..Va »A~plaio. 

tb«a 

• >orte<l 

tho result of his inquiry to GoTemment Goeem* 
ment permitted the Deputy Colleetor to pros^te 


FAD8E CHARCH— confil. 


ollicer ; and though svhat ho stated, in answer to 
questions put to him, was defamatory, tho impu- 
tations did not constitute a “ false charge ” within 


aro obviously used in a technical and exclusive 
sense, •••'* i 

to tho 

plying V 

Empres 

also, that, m the absence of sanction from Govern- 
ment, the inquiry held by Mr. Slonteatb, the Dis- 
trict Magistrate, was not a taking cognizance of 
the offence Queek-Eupeess v. Kabioowda 

I, li. R. 19 Bom. 51 

“6- — ■ - — Prwecalion ««• 

<f<r « I82—E(}eclion of compfainf with reference 
to police report K made a report at a police- 


th« Magistrate, again accusing R of the ‘offence. 
The Magistrate rejected the complaint with refer- 
ence to the police report. Subsequently It, ti’ith 
the sanction of the pobce authorities, instituted 
ccuDiaal proceedings against K under s. 182 oN the 
Penal Code in respect of tho report which he bad 
made at the police station, and K was convicted, 


Tho trying Magistrate was of opinion that the off- ) 
cnee fell unders. 211 of tho Penal Code Ileatfirst , 
framed charges both under ss 211 and 600 But I 
subsequently be struck out the charge of defama- 
tion under s 600, and convicted the accused under 
s. 211 of making a false charge. On appeal, the | 
Joint Sessions Judge was of opinion that the 
charge under s. 211 couid not be maintaine<l. as the 
accused had not made any “ false charge ” to * 
Court or oflicer having jurl-diction to investigate j 


under B. 211, and acquitted the 8ccu*ed of defama- 
tion under a. 600 of the Code. .Against this order 
of acquittal. Government appealid to the High 1 
Court. Utld, that the accused was guilty of defa- 
mation Held, also, that s. 211 of the Penal Code I 


against the entertamment of the case. Tho views 
expressed m Goiernmenf v Karimdad, I. L, E. C 
Calc 196, concurred m Eupress p Radha 
KisiuN . . . E It. R. 6 AU. 36 

30. Report of pdiee 

— Abienee of judicial proceeding-— Criminal Proee- 
dare Code lAct V of 1S9S), *t 1S7, 1S9. Where tho 
petitioner laid information to the police charging 
a certain person with crimmal trespass in his house 
to commit a particular offence and the police 
reported that they did not believe the object wSs to 
commit the oScnce stated, but that they were not 
disindined to be . .Jf the charge of trespass, where- 
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tioner was bad. Thats 169, Civil Procedure Code, 
had no application to the present ease ; an inquiry 
can only be made under that section only on a 
report submitted w ithm the terms of a. 167 and the 
police report, and this case was not of that descrip- 
tion. llocxi Dunzi V. Naueakbi Lall 

4 c. •W.:N. 351 


FALSE CHARGE— contd. 

he acted, and the Judge ought not only to bo satis 
fied that the facts aUeged as the ground for making 
the charge are in themselves untrue and insuffi- 
cient, but also that they were known to be such to 
the accused when the charge was made by bm 
Beo. V, Nevaimal valad Dmedhal 

3 Bom. Ct. 18 


31. Charge madt on 

report of police that case u as false — Charge of gmng 
fahe informalton. A commitment for trial under 
the provisions of s. 21 1 of the Pena! Code, for know- 


35. False Charge- 

Criminal Procedure Code (Act X of 1872), ss. 146, 
J47- Where a Magistrate dismisses a complaint 
as a false one under 3 147 of theCriminalProceduro 


, ■ ■ . I . I . . . I , . I .. 

■Press f Salik Roy . I. L. R. 0 Calc. 682 
8 C. L. R. 2S5 

32. — Fttqutrj/ tnfo 

frutfi of charge~— Criminal Pfocedure Code, 1872, 
s 471, A jietition was presented to the Joint 


‘ ‘ l.L.’K.4’AJ.ldJ 

30. Pro«cu£wn 

mating a false charge — Oppor!uni/y to accused 


rejected the petition, and duected the petitioner to I 
be prosecute under b. Sll of the Penal Code for i 


Sing, IS rr. li 44 • and In the mailer of Xissar i 
Sossetn, 25 W. E Jd, considered In themoilerof ' 
CnooLiiAiE Telee . . 2 C. L. R. 315 j 

33. Dismissal of com- 

flaint— Criminal Procedure Code (Act X of IS72), 
ss. 470 and 47 J Where a charge had been pre- 

ferred against a person, and the Magistrate before 
nhom It nas heard, after hearmg the statement of 
the complainant, but not those of tho witnesses, 
dismissed the complaint; and subsequently, on the 
application of the person charged, grant^ him 
leave under s 470 to prosecute the complainant for 
bringing a false charge :~Held, that the proceedings 
uero not irregular, and that the Magistrate wa^ 
fustiGcd in acting as be had done Held, also, that 
there is a distinction m the proceedings to be adopt- 
ed uhcQ a sanction is given under s. 470, and the 
institution by the Court of its oivn motion of pro- 
ceedings under s. 471. Nissar Ilossein v. EarntfO- 
lam Singh, 25 IT. if Cr 10, dissented from. In \ 
th* mailer of Cyan CncxDER RoY p. Photap 1 
CntJKuEB Dass . . I L R. 7 Calc. 208 

8C.L.R. 267 I 

34. Allotting oppor- . 

tumr^ to *how ground* for charge. Where a person 
I* charctil under B 211 of the I’onal Code with hav- i 

lOB. With •- - - I 

With Bn 

lawful gri . . I 

thonM U- • ■ , 


Government v. KARituiAP I. L, R. 6 Cab. 490 
7 0. 1. R- 

- Sanction to prosf- 


cution for nialing false charge. A eanetion for 
prosecution for maiang a false charge under 9 « 
of the Penal Code, without hearing all the n 


■"'sc.i.rB.ses 

J9. __0p;»rfasdy 

subilanUaUng charge Upon a trial for 
false charge W'th intent to injure, it ajlpe^ 
the origiual complaint was lodged m the Lo 
the Extra Assistant Commissioner, and 
quiry by a competent police officer was di j 
The officer reported that the charge 
recommended that the pnsoner should 


contents to the pnsoner and afforded her an 
tunity of substantiating her complaint, ana » 
then have decided the case. In the w'ltU 
reiaton of SOKIIINA Bibi. Calc. 87 

CnosDFR Nondi . . 0c ii. 11.397 


sulftitnllating charge. A Mng'**rato s icu y^jef 
diml . rroletotor to Ic put upon Ina I™' 
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FALSE CHAECJE— fonl'i. 

s. 211 of the Tonal Code without CMgiTing biman 
opportunity of obtaining a judicial enijuiiy Into the 
charge onginally preferred by him. Jn tJit 
motler of the fclition of GinroiuRi MoKsai. 
GlBlDIUEl ilCNDCL V. UcTUT 

I. L. B. 8 Calc. 435 
10 C. L. B. 46 

KrssAB Hossein i. Biucottnt Sison 

as -W. B. Cr. 10 
^■e« Queen i. Gqcr MonuN Sisan 

16 W. H. Cr 44 

40. Enquiry into 

truth of tharge. Where a charge of theft was re- 
ported by the police to be false: — //oM. that the 
^lagistrate ought first to hare enquired into the 


4L Enquiry into 

(rulh of thnrgt— Penal Coat, e. JSS. J eotnplained 
to the police that she bad been raped by if. The 
police having reported the charge to be false, cri- 
minal proceeojngs were instituted against her under 
s. 182 of the Penal Code. In the meantiiue J made 
a CQBiplauit in Court, again charging E with tape. 
This complaint was not disposed of, but the pio- 
ceedings against her under a 182 of the Penal <^e 
were continued, and she was ercutually convicted 
under that section. Held, setting aside the convic- 
tion and directing that J’a complaint should be 
disposed of, that such complaint should have been 
disposed of under s 211 before proceedings were 
taken against her under s. 182. Emfress e. •lastNi 
1. L. B. 5 AH. 887 

42. - - - Preliminary en- 

qutry— -Criminal Proredure Code, IS72, a. 47/— 
Penal Code, »• 182 An oflence under a 211 of the 


teed under a 211. Bbostebav r Heeba Koura 
L L.B.8Calo.l84 

43. FaUe informa- 

tion to police — Penal Code, a 182 — Change found 
false ty police. Where a person has instituted a 
charge found to he false by the police, a Magistrate, 
except under exceptional circumstanceB, is not justi- 
fied merely on a perusal of a jxibce report, which 
has found the charge made to be false, in prosecut- 
ing the person by whom such charge was preferred, 
summarily under a 182 of the I’enal Code, but 
should proceed under s 211. When a charge is 
pronounced false by the police, no proceedings 
should be taken by a Magistrate auo niotu, until a 
reasonable interval has shown that the complainant 
accepts the result of the investiiration. in the 
fnoHff 0 / Prssic lati. MnucK . 7C.L.B.S82 

in the matttt of Bivoci Buacvt 4 C. It. B. 184 


FALSE CHABOE— eonld. 

' ■ — Diaminal o 

tomjilaint ^icilhout ghtng cofnjdainanl opportuniti 
to pTOte tflrue. A charge laid against certain per 
sons before the police having been reported false hi 
that body, the person who made the charge com 
plained to the Slagistratc of the district who dircctct 
a fresh investigation. The charge was again rc 
ported false. The complainant thereupon filed i 
petition, in which ho alleged that the second mi es 
tigation had not been properly conducted, anc 
asked that further evidence might be taken by j 
specified officer. No further mvcstigation havin| 
taken place, the complainant was ordered to hi 
prosecuted under s. 211 of the Penal Code, and oi 
trial was convicted and sentenced. On appeal t< 
the High Court, it was held that the conviction wa; 
illegal, inasmuch as an opportunity had not beet 
sfTorded to the accused of produemg all his evideuci 
\n support of the charge made by him. in f/i 
matter of Euasiek Lall ilullicJc, 7 C.L.R 882, ant 
in the natter of Jliyogi Bhayul, 4 C L. li. 134 
followed. Per Macleak, J. The proper principV 
which should guide a Slagistrate is that, if no com 
laint 13 made before him after a reasonable timi 
as elapsed from the conclusion of a police enquiry 
he wouJd he justified in proceeding against a pmoi 
who has made a complaint to the police which ha 
been found to be fai'e } but if a complaint la made 
that complaint must be dealt with judicially. I 
IS unfair even then to proceed against the com 
piainant without hearing any witnesses whom hi 
may wish to examine Per Mitteb, J, Althougl 
a Magistrate has power under s. 147 of the Crimlna 
Procedure Code to dismiss a complaint without'exa 
mining Witnesses, jet m such a case no aanetion foi 
prosecution under s 211 of the Penal Code shouli 
be granted. See in the matter of Qyan Chiindti 
Boy, 8C. L E 267. in the motter of CmnsnATiAi 

Pom 8 0.L.B.28J 

46, Contielion 

Sessions Court — Opportunity not ^iten to aeeuaed tc 
proie tkarge before J/ogistrate. P made a complaint 


‘LL.B.7Mad.292 

48. ProseeiUion for 

maliny o false eharye — Opportunity to acevfed 


( 4233 ) 


DIGEST OF CASES.. * 


( ^23i ) 


FALSE CHAEGE— con/5. 


ot the Penal Code. mat the order uouera i»a 

of the Criminal Procedure Code should not'haTO 
befn passed until the complainants had been 
affordrf an opportunity of pro\ ing their case, trhich 
had been thrown out merely on the report of tha 
police. Ooiernment v. Karimdad, I, L. It. 6 Calc. 
496, referred to. QomS-EsiPREss v. Gakoa Ram 
I. L. E, 8 AIL 38 
47. ■ Criminal Proce- 

dure Code {Act X of 3882). s. 191 — Cogn% 2 ai\te of an 
offence on su-^pkion — Police report — False charge. 
ProstettUon for, mthoul first engutrtng into truth of 
origirml eomplninl A person having laid an in* 


FALSE CHAEGE— conU. 

thereupon taken by the police. Held, also, that the 
fact that no opportunity was allowed to the accused 
by the Magistrate to substantiate his complaint 
^/ore striking rt off was not a circumstance winch 
invalidated the commitment duly made, and the 
conviction otherwise good could not be set aside on 
accountofsuchomission. The trial before the com- 
mitting Magistrate and in the Sessions Court give 
ample opportunity to the accused to substantute 
his complaint, and he was not prejudiced by the 
omissioo. QtJrEjr.EsivEEss v. Juibsai Govivd 

L L. E. 22 Bom. 596 

49. Procedure before 

framing charge. Procedure before framing a charge, 
under a. 211 of the Penal Cbde, of the offence of 
making a false charge with intent to injure consi- 
dered. 7» the mniler of the petition of Gavs 
liontjjt Sisott . . . 8 B. L. E, Ap. E 

S.C. QpEEx V. Gozm Mohp,v Siyas. 

18 W. R Cr. 44 

60. — , palie eharye, 

eoni'ietion on — Entnjof.tnealtndar. When a pri- 


matter of sound judicial discretion, a Magistrate 
should not so proceed and direct that the person 
suspected be tried until some person aggrieved has 
complained, or until ha has before him a police 
report on the subject based on an mrestigatioo 
directed to the offence to be tried, and in cases of 


48. . False eompiotnt 

to police. The accused complained to the police 
tint A and B had robbed him After inquiry the 
police reported to the Magistrate that the charge 
was false. The Magistrate thereupon struck off 


61. - InformaUon gi’K* 

to pol»«— Feconf. Where the charge is one of 



62. Penal Code (Aet 

XLr ofIS60),s Sll—Code of Criminal Procedvn 
{Act r of 1S9S). S3. 4 ih), 195. 470— Giving /««' 
information to police of an offence, order for pro- 
secution for—"Comflaint,'' inraniny of— Judicial 
proceeding — Jurisdiction of Jlagktrate — Procedure. 
Where, upon a police-report that a complaint 
is false, the complainant is called upon to 


Jl/otfb Darzi v. Kaurangi hall, 4 V. n. 
distinguished. The Jlagistrato does not 
a proper discretion when, on receipt ®* 
report that the complaint is fa^o. he g 


llflJ, that, m order to constitute an offence under 
i. 211. It noa not m-ccsKary that the complaint 
should be made to a Magistrate It was enough 
that It was made to the jxilice authorities ami re- 
lated to a cognizable offence, and that action was 



( 423C ) 


( 423C ) 


’ DIGEST OF CASES 


FALSE CHAEaE— Conti. ' 

quuy into the matter before procccdinjj further* 

Laui Gope r. GniiDnAni CnauDnciRi (1000) 

6 C. W. N. 108 

53. ! — It is improper for 

a llsgistrato to conrict a person of an offence under 
t. 21J of the Penal Code m a summary procecdiDg- 
Parsi Hajea t. Barehi DnivuB (1000) 

LL.R.2a Cale.a61 


64. . 


—Ptnal Code {A^ 


XLV of 1S60}, es. 152, 211 — False charge to p^iCe 
o/ cojni.»i2>fe offenee~False tnformalion to puhffc 
-'ert'ant seilh intent to lue ^is laicjul power to the 
njury of another — Charge •partly true and porf/y 


plaint, ^rt of which is true and part of which is 


in respect of the question, and each case must 
depend upon its own circumstances. Qihiddaiii 
Nats v-Emteess (1901) . 6 0, "W, N. 727 

66. Gompfaint-*Dis- 

mtaial of eompfui'nf as false, lexatious and mo/io* 
otie^False tharge with intent to injure— Proseeu^ 
tion— Compensation — Criminal Procedure Code {Act 
V of lS9S),s. 250. Wliere, inacnminaltnahitiS 
found b; the hfagistrato that, ovia(; to the previous 
relations between the principles of the eomplainant 
and the accused, the complaint made was both 
false and mahcious and made with some dehbcia* 
tion, and that the complainant, a itU intent to cavso 
injury to the accused, instituted cnmmal proceed* 
ings against him, knowing that there was no just 
ned lawful ground for luch proceedings : Held, that 
it was a case in which proceedings under a. 211 of 
the Penal i r» ♦ * 


eatioD to the accused, did not exercise a proper dis- 
cretion. Kika Kabmasab r. Preo Natii Dott 

(1901). . . I. L. E. 29 Cole. 479 

66. Poise charge he- 


67. Cafe (Act 

SLY of 1S60). ss 211, lS2—IruUluiing false 
eonjlaint — Cin'ny false infomalKjn. The word 


FALSE CaARQE-confd. 


constitute an offence under s. 183, it mnst be shown 
that the person giving the information knew or 


The fact that an information is shown to be false 
does not cast upon the party who is charged with 
an offence under the section the burden of showing 
that, when be made it, he believed it to be true 
The prosecution must make out that the only 
reasonable inference was that he must have known 
or bcheved it to bo false. Eiyan Kurri v. Em* 
FEBon (1903) . . I. L. E, 28 Had. 640 

Penal Code, 
Charge" made 


68 . 

s. 2ji— Pre/errin^ 0 /olje eharji 
to Village Jl/ayisfra(e->^iu(ataa&i{ify. An aceu* 
eation of murder made to a Village Magistrate (who, 
under e. 13 of Regulation XI of 181C, has authority 
to arrest any person, whom he suspects of having 
committed the murder of a person, whose body is 
found within his jurisdiction) is a “ charge ” within 
the meaning of s. 311 of the Indian Penal Code, 
even though it does not amount to the institution 
of criminal proceedings and even though no criminal 
proceedings follow it owing to the police referring it 
as false on investigation. CuEysA Mitt Gowda r 
Euflrob (1904) . 1. 1* R. 27 Mad, 129 

60. Preferring a faUe 

charge — 5totement not reduced to wnling ly police 


against those persons. The statement had not 
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B. 211 : Hdd, (0 that the teat is — did the ^reOD, 


police officer had not been reduced to writinR m 
aecoKlance with s 154 of the Code of Cnminal Pro- 
cedure did not prevent the fitatcment made from 
being & false charge within the meaning of that 
section. iilALLAPPA Reddi v EirpERor. (1904) 

I. L. R. 27 Mad. 127 

60, — Polite — Deputy 

SlaQistraU — Order hy the District MugxsitoM sane- 
Uontng a prosecution — Legality of order — Offence not 
brought la Lxs notice in the course of a judietal pro- 
ceeding — Criminal Procedure Code {Act V of J89S), 

• I \ , I i I • , ■ .■ . r ; I I 

I . • ! ■■ ■ 5' ■ 1 •• • ■■ I , 1 • 1'^ 

inquiry, passed the final order in the polite report 
in these terffi^—" Enter false, s. 430, Penal Code. 
ProBecution under a. 211, Penal Code, sanctioned. 
To Babu jl. N. Muherjee for trial ” — Held, that the 
order of the District Slaslsttate was made under 
8 470 and not under s 135 of the Cnnunal PPoce- 
dure Code, and was bad as the matter of the faiac 


iSec Attempt to cowmit Ofpescb. 

^ I. L. E. 25 All. 760 
See CnasOE — F obm op CnaiiaE. 

L L. R. 28 Calc. 434 
See CoNpEssioN — C oupessions to Uaois. 

TRATE . . L L. R 11 Bom. 703 

See CONTKADICTOBY STATEMENTS. 

See CniMUjAi PboceEdings. 

I. L. E. 24 Mad, 676 
See Crimtual Pbocedttee Code, s. 487, 
PARA. 1 (1872, 6. 473) . 10 Bom 73 
ISW. E.Cr.15 
22 "W. R. Cr. 40 
I, L. R 1 Bom. 311 
I,L,R.1A1L 625 

I. L.R.WA11.354 
I. L. R. 20 MaA 383 

See Crimenai. Procedure Code, s ^28. 

I, L. E. 28 AH. 331 

See Fabricatino False Evidence. 

See Foroeby. 

See Form of CiuRar,— F ame Etoencs. 
See Jurisdiction— Causes of 
T ioN — C ause of Action — False 

EnOENCE. 

See Penal Coue . I. L. B* 20 AH. 887 
See PERJURY. 

See Sanction fob Prosecution— Discbb* 
TION IN ORANTINO SANCTION *_ 

LL.R^29 dale. 857 
L L. R. 88 Calc. 808 


. . A, XI. AV. VO Vtt»0. «w 

61. Penal Code, 

s. 211 — Practice — Opparlunitii to he gnen to prove 
chaige iefare prosecvling. Where it is intended to 
prosecute any person under s. 211 of the Indian 
Penal Code such person ought to be g>ven an oppor- 
tunity of substantiating, if he can, the ebaigo which 
ho has brought before be is prosecuted. Qveen- 
Empress v. Ganga Pam, 1. L. R. 8 All 38, and 
Qneen-EmpTeas v. Saqlm Titcari, I. L B. 15 All. 
336, followed. EmfesoR i. Tula (1907) 

I. L. R. 28 All. 687 

FALSE DECLARATION. 

See llARRiAOE Act, 1872, s. 18- 

L L. R. 16 All. 213 


FALSE EVIDENCE. 

Col. 

1 General Cases . . . 4238 

2 Pabricatiko False Evidence 4253 

3 Contradictory SrATEitBNTs . 4250 

». Proof of Ciiaroe , . . 4208 

C. Teul OP CiiARoE . . . 4269 


1. GENERAL C.4SES. 

L — EequiBites for legal 

tion of false evidence— Allejtaticn ®’/ tia 
Magistrate Before cnminating a man 


Magtetrate, following a certificate to bo giveu u).— 
hia own hand. ticEES v. NeRUSI^ ^ 


See QUEE.V V. Munoul ^ 28 

2 . — Beauisitoo for 

Birtus ftl"® evidonce. Tto l™» ^ 


veuiuip, oui ma« ii. w , j,© 

inenta of the party accused TL Cr. 25 

:nie. Queen v. Ahmed Aly . Uw* 

3. Faleo statomeRt under 

ition criminating witness b„„ml 

a party makes a false statement b n . nt 
by a solemn affirmation, the tact that 
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DIGEST OF CASES. 


FALSE EVIDENCE-con/i 

1. GENERAL CASES— eontJ. 
was one tctidmg to criminate bimscU n ill cot jostiry 
Iiu acquittal on a charge of giving false eTraeocr. 
Asoimtocs ... 3 Had. Ap. 20 

4. -'FAlse Btatemont of 'witnesa 

criminating LimselT— Pmal Codt, e. JS3* 
Although a person under examination as a witness is 

• bound by his aiCrmation to tell the truth, if be u 
examined on a pomt on which he is likely to crimi* 
nato himself, his position should bo explained to 
him by the Magistrate, as otherwise he may be in- 
duced, through Ignorance of the state of the law, to 
deny the existence of facta for fear of penal conse- 
qncncea Although without such a narmi^ he may 
make a false denial and thereby hecomo guilty of 
the offence of mtentionaily giving falso evidence 
his offence will not be deserving of severe punish- 
ment. Jannoo Narn Dcrt v. Eirrntss 

2 C, L. R. 181 

5. Evidence of corrupt inton- 

tion— iStotemeni friotm hy accused lo ht faUr. 
Upon a prosecution for giving falso evKlenee, the 
law does not require proof of a conupt intention 
It Is sufficient that there is proof of intention, and 
if the statement was false, and known by the ac- 
cused to he false, it may lo presumed that m making 
It the accused intentionally gave false evidence. 
QcXE5 V. Axisns Ati Knay . 8 IT. W. 133 

6. Coatradiotoryatatemeotsin 

cro&s*czamlnatlon. Intention is the essentui 
ingredient in the constitution of an offence under 
f, 103, Indian Penal Code. Where a person made 
contradictory statements in the course of cross- 
examination, aod he was convicted under s ld3, 
Indian Penal Code : Ildi, that the Magistrate 
should have taken into consideration the fact that 
the statements were made in eourso of cross-exam- 
ination when possibly he may have been either con- 
fused, or under some mistake regarding the ques- 
tion put to him In the moffer o/ Mosi BoKsu 

3 C. W. IT. 81 

7. Proof that accueed 

Btatcment to be false— Pennl Codt, » 103. To 
support a charge of giving falso evidence under s 
193, it must be shown that the accused inteution- 
ally made 6 partieular statement false to bis own 
knowledge. Ouezx v . SIauaiux Sfissts 

7 B. L. R. Ap. 68 ; 16 W. B. Cr. 47 

8. Proof of deposition nUeged 

to be false. In a case of faUe evidence it is neces- 
ssry to prove the deposition alleged to cootam the 
false statement. Quees r Bhako es Tctum 

7 W. B. Cr. 13 

9. — Proper Court to direct pro- 

eccutlon for giving falEe evidence — Cnmtnal 
Prerrdure Codt, I&Gl, * ICO—Spteifie rfoiye. 
There is nothing m s. 1C9 of the Code of Criminal 
Procedure which gives a Judge, not sitting ia 
appeal, any original jurisdiction to entertam • 
charge of giving fal«e evidence before another Oewt. 
No other Court than that before which faUe evid- 
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FALSE EVIDENCE— fonW. 

1. GENERAL CASES— cent?. 

enco is giyen can direct a prosecution in respect 
thereof. In a prosecution for falso evidence, there 
must be some specific charge of making some parti- 
cular and specific false statement, and some direct 
evidence that such spcciEc statement was false. 
AssiEon Kooswah f. Tayleb. KnoRsnED Ai.i- e. 
TAYtEB . . . . "W. B. 1864, 15 

10. AfBrmatlou for cases duriiig 

one day, not for each case as called on — 
Penal Cede, g 1D3. Where a witness was. at the 


evidence in a suit which came on that day, although 
ho was not affirmed to speak the truth m that suit 
after it was called on for heating and the names of 
the cases m the day’s list were not mentioned when 
the affirmation was administered. Quees f. Vex- 
kataciiauisi Pillai , . . 2 Mad. 43 

11. — Evidence not given on oath 

— Hindu conitH — FaPe elaiemenl^Penal Code, 
<* 191, 193, 199 A Hmdu who has become a con- 
vert to Chrutianity is not under a legal obligation 
to speak the truth unless bis evidence bo given 
under the sanction of an oath on the Holy Gospels, 
soas to justify a conviction under s. 193 of the Penal 
Code A statement made by a witness in a criminal 
trial not upon oath or solemn affirmation is not a 
declaration within the meaning of s- 1^0 of the 
Penal Code, nor is the witntaa bound to make a 
declaration under s. 191. Qcee:; r Vedasicttp 

4 Mad. 185 

12. _j:*Peitaf Cod*, 

g 193 — Giwny falet etsdenee — Omution fo prote 
fAat oect'ird uvs sworn or afftrmtd — Oathi del {X of 
1$73). gg «, 13, U. The offence of intentionally 
giving false evidence, referred to m s 193 of the 
Penal Code may be committed, although the person 
giving evidence has neither been a worn nor affirmed. 
Gobibd C}IA^nBA Seai. v QcrEEX-EsffBEsa 

I. L.B, 10 Calc, 355 

13. Materiality of statement — 

Penal Codt, it 101, 103 The materiality of the 
enbject-mattrr cf the statement is not a sulwtantiai 
part o! the oG“nce of giving false evidence in a jucli- 
ciil proceeding, and an indictment under ss 10!, 
193 of the Penal Code, thSugh it does not allege 
matenality, is good if it affegea sufficiently the 
substance of the offence. Qcees r. AiDRtrs Binin 

IMad. 38 

14. - Penal Code, 


u jjum. ^1. tio 

15 . , , Pf„a 

4. W;— /nfeaJicoi. The words of a. 191 of the Penal 
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FALSE EVIDENCE— conii. 

1. GENEEAL CASES— contd. 

Code are very general, and do not contain any 
limitation that the false statement made shall have 
any bearing upon the matter in issue. It is suffi- 


JIahosied Hosseni . . 18 W, R. Cr. 37 

16. Untrue state- 

nent immaterial to ease before Court. A statemei^ 


Court. Queex V. Shib Pbosai) Gmi 

19 W. R. Cr. 69 

17. ^ Judicial proeeeding—/n/«n. 

tionallifgivtng faJse evidence at a judicial jiroeecdin^ 


v.(..n •»» . * 1 ., , rseof 

•" t . ' I I ■ . I not a 

-1' ■ ■ • * V 193 

-I' r ' con. 

noted under that section. Queen-Empress v 
VenKatarauanka . I, L. R. 23 Mad. 223 

18. Judicial proceeding, state* 

merit made in— Penal Cods, s 193— Form of 
charge. It is essential in order to sustain a charge 
under s. 193 of the Penal Code that it should bo 
proved that there was a judicial proceeding, and 
that the false statement alleged to hare been mado 
in the course of that proceeding n as made. Queen 
V Fatik Biswas . . X B, D. R. A. Cr. 13 

s. c. Queen v-Tutteaii Biswas 

lOW.R. Cr.S7 

19 Preliminary enquiry, state. 

ment mode in— Pemd Code, ts 103 and 457— 
6Vimi»aJ Procedure Code (Act X of 18SZ), s. 337— 
I.ftdenee of accused illegallij 'pardoned. In cavse 


nine him «• a iMtne-is Statements made by the 
ficcusw in the course of such ciamination are irre- 
levant ; and if aubscquently retracted, they cannot 


FALSE EVIDENCE— confd. 

1. GENERAL CASES— confd. 

be used against him, or subject him to a prosecu- 
tion for giving false evidence, under s. 193 of the 
Penal Code Reg. v. Hanmanta, 1. L. R 1 Bon. 
610, followed. QuEEN-EjirREss t>. Dala Jiva 

I. L. R. 10 Bom. 190 

20. Enquiry by Magistrate — 

Penal Code, e. 193— Judicial cajuiry. An enquiry 
by an Assistant Magistrate, with a view to tracing 
the writer of an anonymous letter addressed to him 


under e 193 of the Penal Code. Queen v Btkant 
Natu Banerjeb . 5 ‘W, R. Cr. 72 

21. Examination of complain- 

ant — Statement in peliiton of comp/ainonf — Judi- 
cial proceeding— Investigatioii— Penal Code, s. 193. 
The examination of a compLimant in reference to 
the matter of his petition of complaint is an inves- 
tigation directed by Jaw, and therefore a stage of a 
judicial procei * ~ ... 

of that examir 
giren by the i 
with the offen • 

Code. Queen V. Mapa DtAi* . ’'dN. W6 

22. Examination on oatb with- 

out jurisdiction — Criminal Procedure Code, 1S6I, 
ss. 16$, I$9— Judicial proceeding, Whena plaint- 
iff before aMnusifcame and petitioned theJadge 
complaiDioc that the Munsif had improperly refused 
to examine nis witnesses and had dismissed his suit, 
although informed that witnesses wore ia«ittend« 
ance, and the Judge, upon examining the petitioner 
upon solemn affirmation and finding the charge un- 


bwn made, and the evi<lonce given coraw noa 
judtee, could not form the subject of a prosecution 
for folso evidence. Queen v. Jadub ChunueR 
Biswas . . . . W. R. 1864 Cr. 16 

23. Affidavit affirmed before 

T- I I I — ‘ids 

. ’ ' »<■ 
' . i— 


Code. In the matter of the petition of 
CnvKDXEauiio . . I L R. X4 Calc. 663 

24. False statement made by a 

convict in an affidavit in support of an 
application for ‘revision of the order oy 
which ho was convicted — Criminal Briicrou 
Code, m2, s. 312— Penal Codr, a 193. Hdu. 
a person seeking by an application in revision to g 



( 4^43 ) 


, DIGEST OF CASTS. 


PAI.se EVIDENCE— conftf. 

I. GENERAL CASES— 


25. Annulmont of proceedings 

in trial at which false evidence was given— 
Judicial ■proceeding. The accused was conricted of 
intentionally giving false evidence in a judicial jiro- 
ceeding, in having, as a witness therein, made on 
solemn affirmation a false statement Tbeproceod- 


must be reverstd, as the false statement was not 
made in a stage of a ludioal proceeding ItEO. r. 
Ravn VAI.AD Taco . 8 Eotn. Cr. 37 

26. Proceedlnginwhich Judge 

had no authority to administer oath — Penal 
Code, 9«. — Criminal rroc«lufe Code, $. 477 

— “Judicial proetidin/j." A man died leaving some 
money due to him in the hands of the telegraph 
authorities P wrote a letter to those autbonties 


false, the District Judge, in his capacity as Sessions 
Jndge, tned him for giving false evidence, and 
convicted him of that offence Ifeld, that, as the 
reference to the District Judge by the telegraph 
anthonties of ?*« letter for venfication and the 
Subsequent sction in remrd thereto did not con. 

. •<...>. .1 ...J I. 

administer 

• Eotkess 

• 1' i I ' dAU.103 

27. Examination on oath of per- 

Bon hy Hagiatrate for purpose of obtaining 
information in order to take proceedings — 
IThelher ivth perron o teilnerr — Contradictory ttate- 
ment made hy euch pereon at trial or leitnee* — Code 
o/ Criminal Procedure {Act V of JS95), *. 190, et 
(«) — Indian Oaths Act ( J of IS73), s 5 — Penal Code 
(.4<t XLV of ISCO], St. m and 193. Held, that, 
where an accused person was examined by a Magis. 


eequently any charge for giving false endence 
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FALSE EVEDENOE— con«. 

I. general C-4SES— confef. 

founded on this statement was bad, and it therefore 
followed that a conviction and sentence founded on 
this statement as being contrary to another state- 
ment made by the accused when crammed as a 
witness at the trial, without any proof of finding 
thattheaecond atatement was false, could not be 
maintained. Uasi Chaiuk Siyaii v. QursK- 
EifPKESS . . I. L E. 27 Calc. 455 

4 O. W. N, 249 

28. Proceedings hy District 

Judge without jurisdiction — Penal Code, 
41. 193, 109 — Bengal Tenancy Act, JSS5, a, 05. 
The Bengal Tenancy Act does not authoiize a pro- 
ceeding calling upon a person to show cause why he 
should not make over documents and papers be- 
longing to an estate of which a common manager 
has been appointed. A person giving false evid- 
ence in such proceeding cannot be convicted under 
a. 193 or a. 190 of the Penal Code Abdul HIajid 
V KnisnMA Lal Naq . L L. R. 20 Calc. 724 

29. Collector Under Land Ac- 

quiaition Act whether “ a Court " — Power of 
avch ColleetOT to adminiater oath or regvire vertfica- 
iion — Deputy CoHeclor under Land Acquisition Ad 
^Judicial ol^cer — Jlevenue Court — Oier-estmerte of 


AMuu uv^iuMi.vu iivi. uues uui ujciuiie o CAiJieclor, 
nor IS there any authority given to the Collector to 
administer on oath or to require a venfication. It 
is a false statement made under a verification that 
constitutes an oSenco under s. 103 of the Penal 

O-j. — * — ..4>- - . ^ 



Deputy Collector is not m a jiositioh to pass any 
final order la the matter of value of the land or the 
right to claim the pnee fixed , a party dissatisfied 
can claim a reference to the Cinl Court, whoso duty 
It 13 to settle tho matter in dispute judicially ; there- 
fore, to subject parties who claimed the nijht to 


tion ot a Court, js obviously premature and im» 
pro|ier. and is almost certain to operate very pre- 
judicially towards them in the trial before the Oril 
Court of the aime matter. In proccedmgs under 
the Land Acquisition Act what may be found to ^ 
an exaggeration or over-estimate of the value of 
Und cannot properly constitute a false statement, 
which would demand a prosecution for j^rjury and 
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T'ATiSEj E\riDE3NCB-“conJ(i. 

1. GENERAL CASES— co«(i. 


thi fact that some years before the land was offered 
for sale at a much lower price is no sufficient ground 
for imputing such an offence DtTROA Das Rnsnir 
V. Queen-Ejipeess . I. Ii. E, 27 Gale. 820 

go. Enquiry under Legal Prac- 

titioners’ Act — Penal Code, ss. 181. 193 — Zeffttl 
Pracfitioners' Aci, XTlll of 1879 — Jttdtciat ■ptoteed- 
tnq^Examination of aceiued on toltmn affirmation. 
Where three perRons, of whom one was a pleader, 
were trie<l together and convicted under b 181 of 
the Penal Code of having made false statements on 
solemn affirmation about the Bame matter in the 
course of an enquiry into the conduct of the pleader 
under the provi«ions of the Legal Practitioners’ 
Act : Held, that the conviction of the pleader was 
bad, as, bis ststcment was improperly taken from 
him on solemn affirmation Held, further, that an 
enquiry under the Legal Practitioners’ Act being 
a jodicial proceeding, false statements on solemn 
affirmation made by the ivitnesscs therein should 
be charged and tried separately under s. 193 of the 
Penal Code. Kotsa Subba CnEm v. Queeh 

I. L. E. 6 Mad. 252 


3L - ■ . — Penal Code, sa. Idl and 193 

— (Jiinnj; false evidence before a p^iee patel— Bombay 
Act VIII of ISG? {Vtllaye Police), e 13 A person 
who makes a false statement upon oath before a 
police patel, acting under s , 3 of Bombay Act Vltl 
of 1867, gives false evidence within the meaning 
of a. 101 of the Penal Code, and is punishable 
under s 163. Emtbess r Ibbasaea 

I. L. K, 4 Bom. 479 


Q 2 . — Evidence not given in 

Court of Justice— Pend Code, $a. 191. 191— 
Staiement made to foUce officer. It is not necessary 
under a 194, Penal Code, that the false evidence 
which IS given sliould bo evidence given m » Court 
of Justice. Such statement, if made to a police 
officer, would amount to the offence of ginng false 
evidence as defined in s. 191, taking e 118 of the 
Code into consideration Qoeeic v Nim Cii4in> 
Mookeiuee ... 20 "W, E. Cr. 4l 

In the matter of Jccoersatu Sahai 

8 O, L. R, 236 

S3. Police iuveetigatloD — Penal 

Code, g 191 — Criminal Procedure Code, 1872, e$ 
IIS, 119. Neither the words “shall answer all 
que«tion3 ’’ m s. 118 of the Code of Criminal Proev- 
dure, nor the words “ shall bo bound to answer fill 
questions ’’ in s. 119 of the Same Code, constitnte 


• ‘“"-j ■uii'ose Ho injdk uoimjiion on 

thowj pe^ns to speak the truth EotRess «. 
KaSsim KitA*i EsirRFjis v Daiha 

I. L. R, 7 Calc. 121 : 8 C. L, E, SOO 


FALSE EVIDEN'CE-confd. 

1. GENERAL CASES— cemfi. 

. ^ 1 — T~^ 771 — 7 Crminal Proee. 


refusal to answer questions asked Ly a police-officer 
under a. 161 of the Code of Criminal Procedure is 
not punishable 'under as 17G, 179 and 187, of the 
Penal Code. Qceex-Empbess f. San'kajlilecqa 
Kone . . . I. L. E, 23 Mad, 544 

Qitebs-Ejipress v . AmoADU 

L L. E. 23 Mad. 644 note 

35. — - — Judkialfrocerd- 

tny — Code of Cnminof Procedure, Act X of 18S2, 
ss. 155 and 161~Pennl Code (Ad XLV of ISGO). 
a. 193. S. 161 of the Code of Criminal Procedure, 
Act X of 1883 makes it obligatory on a person 
exammed in the course of a police investigation 
under Ch. XJV to answer truly all questions put to 
him (other than question? the anssrers to which 
would have a tendency to expose him to a crimins! 
cha^e, or to a penalty or forfeiture), and such 
person, if he knowingly answers falsely, comnutJ 
the offence of giving false evidence in a stage of a 
judicial preceding under 8 193 of the Penal Code 
Qoxck-Eufeess V. PARSintAM Baysiko 

I. L. E. 8 Bom. 216 

36. . - I . Crimmaf Proee* 

dure Code, 1882, t. 161— Penal Code, a. 193— Tolu 
itatement to police offtcer. The law laid down by the 
Full Bench in the case of Vmpresi v. Kaasim Khan, 
I. L. R. 7 Calc. 121, has been altered by the pro- 
visions of 8. 161 of the Code of Crimmal Procediue 
(Act X of 1882), and a witness who makes a false 

*» . --1 .. tr. A nAMriiin 


37. Penal Code 

as. 191, 193 — Statements to police offieera iniesti^- 
ing vndir Crwivnot Procedure Code, e. 161. The 
prOTiaioDi of B8 lOl and 193 of the Penal Code do 
apply to the case of false statements made coder 
6. 161 of the Code of Criminal Procedure, I8S-. 
Qubkx-Esipkess V Bhaowahtia j-, ,, 

I. L. E. 15 All. 11 

38. Statement made in Judii^I 

proceeding before Magistrate — penal Code, 
a*. 181, 193' Where a false statement is made in a 
stage of a judicial proceeding before a Jlagistrate, 
he ought not to convict under s 181 of the Penal 
Code, out should commit to the Sessions under 
B. 183 of that Code. Queex v. Nvssobooddebv 
SnAEWAt .... lIW.K.Cr.24 


• Statement made in the 
cotu-BO of^a “judicial proceeding 


38. 


Code (Ad XLV of 1S60). a m—Crminnl Frote- 
dure Code, a. IGi—Slatementa made before a 
irate under a. 16i. Held, that whom a witness h"U 
1 one statement on oath or solemn affirnis 
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rAIiSE EVIDENCE— conJi. 

1. GENERAL CASES— eonfJ. 
before a third class MacMrato 


under the first— paragraph o! s. lJ.» w n 
Code.- Queen-Empress v. EAama. A £ All 
702, considered and distinwi^wh 
TBESS r . KnEu . . L li, K. 2^ AU. iio 

40. 


_ OatAs Att {X of 


EAL8B EVIDENCE— confd. 

1. GENERAL CASES— con/A 
held that such statement amounted to the oflenco 
of giving false evidence in a judicial proceeding 
under s. 193 of the Penal Code, and sias therefore 
notcognirablo by a full power Magistrate, as it 
could not bo trcateil as constituting an offence tri- 
able utider s 181 of the Penal Code, making a false 
statement to a public servant. Reo. i'. Dayaui 
Ekdarji .... 8 Eom. Cr. 21 

45 ^ Palso Btatement in verified 

petition under s. 19 of the Income-Tax Act 
(IX of 1660) The prisoner was convicted of 


4j Falsely denytno 

wjjseision of doeametil— IfitaMS. IVhere a witness 
deniea on oath that bo has the possession or means 
of nrodneing a partionlar document, he can, if he 
has been gmlty o! falsehood, be prosecuted for 
gitdng false evidence in a judicial proteediog in 
re Peemojahd DowLAtR-oi 

E li. B. 12 Bom. 

- Penal 


42. ‘ ,>.M. — 

{Act SLV of JS60), «s. J9/ and 


Code 


V QOEEK 

service of summons — Penal Code, s. 103., 


Making false return of 


, 8 W E Cr. 27 
- Statement before CoUec* 


Roy 

47. - 

tor as Revenue officer — Perutl Code, » 
j93—^udietnl enquiry. A conviction may be had 
tor giving false evidence under a 193. Penal Code, 
even if the evidence bo given in matters not 
j^icial (such as before the Collector acting in his 
fiscal capcity under Reg. SIX of 1814), but it 
must be proved that the false statement was made 
under the sanction of the law. Qoess v Arotnnt 
Rot , 14 "W. R. Cr. 24 


bclore a comiwieiil jui> •'•y *' 

the tnal for dacoity bad to be commenced^de » 


officer, and no other, to whom power is given bylaw 
to make enquiries into applications for allowances 
for spoiled stamps, to take evidence on oath in 


witness at the first trial from being made the 
subject of an offence under e 191 or 193 of the 
Penal Code. Quzes-Empsess f VraaSAUi 

I. L. B. 10 Mad. 376 

43 Statement made in proceed- 

inga’ without jurisdiction— renol Code. ss. 
181, 193 A conviction under a 181 of the Penal 
(Jode is cood, though the offence falls within a 19X 
AuoJTYMors . • • 4 Mad. Ap. 18 

44 _ - raise statement before 

Income-Tax Commissioner— Penal Cod', 
tt ISJ, 193- ^’hen an offence under a 193 of the 


to the Elatementa of such witnesses, no charge 
under s J8I or s 193 of the Penal Code was sus- 
tainable Eufress v. Kuz Au I. Ii. B. 5 All. 17 

49, False statement made before 

Registrar — Proceeding* under the Pejistra- 
tton Act, JSCS. A Sub Registrar is competent, for 
any purpose contemplated by Act XY of 18CG, to 
examine any person ; and any statement made by 
such person before an officer in any proceedings or 
enquines under the Act, if intentionally false, 
renders such person hable to a criminal prosecution, 
QuzEx r. JrcGCT CnrsDra Derr 6 w. R, Cr. 81 
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DIGEST OF CASES. ( 4250 ) 

j FALSE EVIDENCE— con«c?. 


FALSE evidence— cokW. 

I. GENERAL CASES— confi. 

50. PetilioM not te- 

rtfied — Prosecution under the Eegisiration Act {III of 
1877), a. 82. el (a), and s. 83, ea 72 and 73. mew 
the accused was tried for intentionally making n 
false statement in the course of certain proceedings 


-L/. ii- J >-/. o. at., uumer V. Post 
Master Oeneral, S B d- S 756 ; Queen v. Hughes, 
L, R. 4 Q. B. J). 614 Queen v. Smith, L. R 1 
C. C. R. 110, followed also, that, except as 

directed by s. 82 of Act III of 1877, the Magistrate 
has no auuority on his own mere motion to frame a 


1. GENERAL CASES-conli- 
fendant. The vakalatnatnah falsely purported to 


his discharge from custody. QuEEJf v. KuLisml 
Pdtteb ..... 6 Mad, 373 

65. Statement in document 

not requiriug verification — OiWl Procedurs 
Code, 1859, as. 119, J20, The wenfication of an 
application filed in the Civil Court, in which it was 
atated that the applicant did not sign an alleged 
deed of compioniise, docsnot subject him to punish- 
ment for giviog false evidence. Such an applica- 
tion falls not under s. 12U, Act VIII of 1859, but 
under i,. 119 of that Act and need not, therefore, be 
verified. QuEEs t KaimcK Cdtodeb HatniB 
0 W, B. Cr. 68 

60. Statement an application 

for pew trial— PenaZ Code. as. 191, 
cation of doeumtnt as a plaint. A made a*' 


I. Ii. B. 10 Calc. 604 


61. —II. Begiatration Act 

(in of 1877), a 82— Penal Code (Act XLV of 1860), 
a 193 — “Jttiiiciaf proceedings'’— Delegation of 
pavers by District Registrar. It is no offence to 
make a u\se etatement before a person purporting 
to act In execution of the Registration Act, bnt not 
legally authorized so to do. Rasiuea Mobam Kubi 
t'. Lii Mohan Sha . X L. R. 20 Calc. 719 


62. Statement in unsigned peti- 

tion— Penal Code, as. 193, 100, A petition not 
bearing the signature of the accused, and therefore 
not a declaration made or subscribed by him, can- 
not be made the foundation of a chargeor convic- 
tion under s. 109 of the Penal ^ode, but a deposi- 
tion on oath supporting such a petition, if false, 
justifies a charge under s. 103 of the Code. In the 
maiier of Ram Raw Az Koowan 7 C.Ii. 11.630 

63. Statemejit in petition not 



57. Felpe verification of 

ten atatement—Ciwi Procedure Code, as. 51, 115 
Penal Code (Act XL7 of 1860), a. 191. AP««o° 
filing a wnllen statement in a suit is bound by Uw 
to state tbo truth, and if he makes a statement 
which is false to hia knowledge or behef, or which ne 
believes not to be true, he is guilty of giving false 
evidence within the meaning of a. 191 of the Icnal 
Code. Qcten-Eiipbbss n Meiteban .SiNOB 

I. Ii. B. 6 All 626 

18. Witneag deposing falsely 

in anotber’s name — Penal Code, ». 103, and 
416, 419. A witness falsely deposing in another s 
name should be charged with giviog false eviaene 
under a 193, and not with cheating by persoMtwn 
under a. 419 of the Penal Code. Reg v 
1 Bom- 89 


, — Fnlae statement in vska- 

latnamab— r»Tujl Code, *. 193. The prisoner, a 
vakil, prwntMl a vakalatnnmah in the District 
Slunwl s Court sirupU by the defendant m a civil 
snit^authonzing the pnaoncr to appear for the de- 


to have been convicted not of 

false evidence in a judicial proceeding, ““ 
charge of abetting the g>^'°o Ih Cr. 6* 

Queen u. Cecndi CmTim Nadth o W. Jt- 

00. Statement 

causing conviction of murder— Pe’w/ * 

as. ISJ, lOJ—Pover of Sessions Judge. The 
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DIGEST OP CASES. 


) 


rAJjSB EVIDENCE— 

1. GENERAL CASES-^onM. 



marder, a tvitness stated oQ oath before theSesaons 
Court that another had committed the murder, 
whereas before the Magistrate be had stated, as 
was the fact, that the prisoner had committed the 
murder. Ileld, that such witness was guilty under 
s. 103, and not under s. 104, of the Penal Code, 
as he did not know that he would cause a i-on> 
richon for murder. QtrxEX v. HaRdval 

3 B. Ii. E, A. Cr. 36 

61. Subornation of perjury — 

Peml Code, a. 1S6. The proTision of the Penal 
Code (s. 106) against using false evidence is not 
ordinarily intended to apply to subornation of per- 
jury. To establish an offence under & 196, it mast 
be shown that the accused made some use of the 
false evidence after it was in existence. QtTEEX r. 
SurrcECpEE . . 1 Ind. Jur. O. S. 122 

62. Intentional omission to 

mention adjustment of decree in applica- 
tion for execution— Penal Code, aa 193, J9P— 
Civil Procedure Code, a. 233— Intentional ctniaaion. 
Under s. 235 of the Code of Civil Procedure (SIV' 
of 1882), the decrce-holder, or the party who ap> 
plies for ezecutioo, is bound to state in his applica- 
tion any adiustment between the parties after 
decree, whether such adjustment has or has not 
been preriouslv certiGed to the Court, raupayya 
T. A’Qn»annci)>, 1, L. P 2 Mad 213, fotlowra. 
Intentional omission to make such statement 
amounts to an oSenee under s. 193 of the Penal 
Code (XLV of 186U). S. 199 of the Penal Code 
(NLV of ISCO) does not apply to applications lor 
execution containing false averments. Queer- 
ParrsEss v. Catcji Databam 

I. Ii. H. 10 Bom. 288 

63. Charge— Criminal Procedure 

Code {Act V of 189^). as 195. m—Bnit, order for. 
before commitment — Preliminary injuiry— CAojye, 
framing of, if ahadutdy necesaary — JurudirtiOB— 
Pencil Code (Act XLV of lS60),a.l93—FaUe eti. 
dence, of. S. 477 of the Code of Crimmal Pro- 
cedure contemplates that there should be a charge 
upon which the commitment is based ; in other 
words, the person accused of having committed the 
offence should know the spociGc nature of the accu- 
sation agamst him, so as to be able to answer it. 
Ifhere an order was made, directing a witness to 
give bail before a Court of Session and to appear, 
when called upon, before such Court, to answer 
charges under a. 193, Indian Penal Code, without 
any reference to the speciGc false statements alleged 
to have been made by the witness in the course of 
a judicial proceeding, it was held that the order 
could not bo regarded as a commitment under 
s. 477, Criminal Procedure Code. Such an order 
IS not warranted by taw, and u without jurisdic- 
tion. MoniJt CinrRDEE SIoicmdar r. Kixo- 
Emterob (1901) . . , 6C.W.ir. 616 

VOU II 


( 4252 

PAIiSE EVIDENCE— ctinW. 

I. GENERAL CASES— cobW. 

64. Commitment— Crimirwl Pro- 

cedure Code fAel V of 1893), ai. 476, 477— Commit- 

menl to Court of Seaai'on for giving false evidence 

Ptdiminary inquiry, if neceatary — Seaaiona Judge, 
juriedUtion or potrer of, as a Court of appeal to 
order commitment — Difference in procedure ietmen 
the provtsiont of aa. 476 and477—Applicdbilitijof 
the aeetiona — Penal Code (Act XLV of 1860), a. 193 
— False evidence, giving of, S. 477 of the Code of 
Oiminal Procedure deals with cases which tran- 


C^iminal Procedure Code. The Queen v. Nonvil, 
12 ir. R Cr, 69, referred to. IVhero evidence 
was given by a witness before a Deputy Magis- 
trate. which was in conflict with the statements of 
certain other witnesses, and the Deputy Magistrate 
did not believe the statements of that witness, and 
the Sessions Judge, on appeal, was inclined to take 
the same view, and committed that person to take 
his trial before the Court of Session on a charge of 
giving false evidence in a judicial proceeding : 
Utid, that there was no fact before the Sessions 


applicable to the facts of the present case was 
8. 476, and that the commitment of the petitioner 
under s 477 was illegal. In the matter of OjTESn 
CiUKORA CnaKKAVABn (1901) . 6 C. W.N. 630 

05. Security for appearance — 

False emdenee, gning of — Criminal Procedure Code 
(Aet V of 1898), a 477-^tcuntytoappearvhenealttd 
upon, to answer charges yet to be framed. There is 


dad a forgery. Petitioner denied execution and 
refused to register a mortgage-decd. On appeal, 
the epectal Sub-Registrar found the deed to be 
genuine, and orderM registration and sanctioned 
prosecution of the petitioner under s. 82 of the 
Registration Act, subject to the approval of tbo 

6 T, 
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FALSE BVrDENCE— coaJi. 

1. GENERAL CASES— eoncH. 


FALSE EVIDEITCB— coni^. 

2. FABRICATING FALSE EVIDENCE— con/i- 


District Rcgntrar. The sanction was given, but 


(1900) 6 0.W.ir.44 

67. Asaigament of perjury — 

Penal Code {Act XLV of 1860), *. iS3— CnmimiZ 
Procedure Code {Act V of 1898), s». 135. 433— Fw- 
dence Act (/ of 1872) — Intentionally gimng falte evi- 
dence in a procee4in<7 — Absenceof diecuttioji 

of evidence for the defence — Explaining atcay the state- 
ment of the accused to Ins prejudice — Proof — 3/it- 
reading of documentary evidence — Fundamenlal errors 
in principle — Pecisionalfurisdielion. According to 
the Criminal Law m England from which the 
Indian aysteni ia largely dfa^vn, the ostigntncnt of 
perjury muat be proved by two witnesses or by one 
witness and the proof of other material and rele* 
vant facts confirming his testimony. This “ is not 
a mere technical rule, but a rule founded on sub* 
atantial justice.” The Indian Evidence Act (I of 
1872) does not provide that there must bo corro« 
boiation to snpport a conviction, but in ordinary 
cases and where the provisions peculiar to Indian 
law do not apply, a rule which is founded on sub* 
etantial justice may well serve as a safe guide to 
those, Mho have to administer the criminal law in 
India Where with reference to an adoption the 
accused made a statement, and where no other ex* 
pression would uith equal propriety have been used 
to express the corporal act (of giving and taking 
in adoption), it is antagonistic to the first prmciples 
of Criminal jurisdiction to explain away to the pre- 
judice of the accused that statement, which lo its 
legitimate sense indicated a corporal giving and 
taking. Per Jeskiks, C.J — conviction for per- 
jury cannot stand where the onus has been wrongly 
placed; explanations have been demanded from 
the accused, when no occasion for them existed ; 
and tho rule that there must be something in tbe 
case to make tho oath of the prosecution witness 
preferable to the oath of the accused has not been 
satisfied. For silence to carry incriminating force 
in a case hke the present there must have been cir- 
cumstanccs which not only afiorded the accused an 
opportunity to speak, but naturally and properly 
called for tho declaration, nhich is said to be ab- 
sent. EsrPEROR V. Bal OAXOAnnan Tilak (19(M) 
I. If. 'R. 28 Bom. 497 


2- FABRICATING FALSE EVIDENCE. 


, ^ Fabrication of falee ©rl- 

donco— Penal Code, s. 193 and s. 120~IUegal eon. 
e'alm,*nt to fabricate erifriiea The tenn *' fabiiea- 
**** refers to tbe fabri- 

wion ol fal^ documentary evidence to l»e used 
In a suit, so that to convict under this section it is 


essential to aver and to prove that the fabricated 
documents were intended for that purpose. The 
illegal concealment, by act or omission, contem- 
plated by 8 120 of the Code, has reference to the 
existence of a design on the part of third persons to 
fabricate evidence. Quees v Rajcoomar Baveb- 
JEE .... 1 IndL Jur, O. S.105 


and the suit was dismissed for want of evidence. 
He afterwards sued to recover rent for one of the 
same years, and recovered the amount. The Judge 


37lh section of tbe Act requires that the statement 
of claim shall be verified by the pUintiS or his 
agent, and enacts that, if the statement sWl con- 
tain any averment which the person making tne 
verification shall know or believe to be false. 
shall not know or believe to be true, suoh P®”®® 
sbsli be subject fo punishment according *h 
law for tbe time being in force for the 
of giving or fabricating fshc evidence. Sdd, tM 
there was no foundation for the order, the 
ment having been made by the agent, and not oy 
the plaintiff; and besides, there was no {_ 
that it was untrue, there having been no nn®*®? 
the first suit that the rent was not du^ lA«a- 
PBR9SD Rov Chowphrt V. GoPii Dass Dow 
M arsh. 72 ! 

1 IndL Jur. O. S. 79 : 1 Hay 250 

3. False accounts-PcnoI Cc3e< 

s. 193 — Jlaktny up false areounfs fo produce 
forest officer. The making up falsely of accoun . 
with the intention of producing them oeM» 
forest officer not empowered by law to hold an 
vestigation and take evidence, is not a .( 

of falsa evidence within the meaning of s. * 
the Penal Code Keo o. RauaJibav 

1. Intention to Procure con- 

viction — Penal Code, s. 195. T^ P 
was convicted under s 19' of 
of fabricating false evidence with in 
procure the conviction of a certain pc« . ^ 

hSence. The pnsonet’s act was jf*d 

most public manner, and was not caicula -_,gr 
to tho conviction of the person, did i 
that the prisoner took any steps to s^ 
conviction Held, that the conmcdion 
— ner could not be sustained, 

; llatiny it ^ 

pear offence had been <ommittcd~-Fa’hre to 
lharyeJLpenalCodr.s 193 -A “n > 

a hole in tho wall of his Own house, brote oi 
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DIGEST OF aAS^. ( 42C6 ) 


2. FABRICATING FALSE EVlDENCE-<-o«lI. 


oi the box J/eW, that the criTCumslances did not 
warrant the charge under s 193 of the Fenal Code 
of fabricating false evidenic. Thewa Ram v . Em- 
press . . , . 10 C. li. R. 187 

6. Statement (in petition) of 

payment on account of temire after tenure 
had been eet aside — Penal Code, e 193 A ccr- 
♦ ^.1. . . 1 

to 

IQ 

■i ■ of 


KHOPAnnYA . . . 10 C. L. R. 433 

7. — Attempt to commit offence 

—Penal Code, s. 193. 21 instigated Z to personate 
O, and to purchase in Ce name certain stamped 
paper, in consequence of which the vendor of 
the stamped paper endorsed Cs name on such 
paper as the purchaser of it, if acted with the In- 
tention that such endorsement might be used 


I. L. R. 2 AH. 105 

p T’-t ..1 , « • - c .gj. — 

' ■ Court — Penal 

* ■ ' * ipon a bond. 

* ' M« claim by a 

purpose of en 

e ZfrW.*lhot. 

u me Idler was tabneated toe use before the 
Registrar, it nas no vabd objection to the con- 
Tiction. Laesumaji r Queex-Empress 

I. D. R 7 Mod. 288 


9. Framing incorrect record— 

PuJfic errmnf tnaliny fal>e en/ry— Fenal Code, 


PAI.se EVrOENOB-con/i. 


2. PABBICATINQ FALSE EVIDENCE— eonld. 

10. False report— Penal Code, 

9. 21S. A kulkarni who makes a false report 
with reference to an offence committed in his 
village, with intent, etc., is punishable under 
a 218 of the Penal Code. Reo. v. JIalitar Ram 
C uAKDiu. , . .7 Som. Cr, 64 

IL Fabricating documents by 

pnbUc servant — penal Code, t. 218. A public 
eervant in charge as such of certain documents, 
having been required to produce them and being 
unable to do so, fabricated and produced similar 
documents with the intention of screening himself 
from punishment. Held, that, such fabricated docu- 


Hpsaix . , I. Ii. R. 6 AIL 663 

12. PuWic servant — 

Porjcfjj — Penal Code, 8. 218—Aittmtnt 8 was 
charged with the preparaticn of a certain record 
and was in the habit of preparing it from certain 
abstracts made and read to them by O. D made 
and read false abstracts whereby an incorreot record 
sras prepared. The Court was of opinion that D 
could not strictly be held to have committed the 
offence described in s. 218 of the Penal Code. He 
WAS guilty, however, of abetment of the offence 
described in that section, and not the less bo that 
S bad no guilty knowledge or intention in the 
matter Qoeex v. Bris Mobaii Lal 

7N.W. 184 

18 . Penal Code, s. 218 

— Intentton. The intention is an essential in- 
gredient in the offence contemplated by a. 218, 
Penal Cede. Qoeex f. Soaua Chvrn Roy 

8 W. R, Cr. 27 

14. — — - — — Palis tnlry I’n 

ehotcltdar* boot — Penal Code, s 218 Where a 
chowkidar was charged under a. 218, Penal Code, 
with having made a false entry in a chowkidari 


cause loss or injury to the Sub-Inspector, it was 
Mi that the lutcation was too remote to fall within 
8.218 <2 ueen V. JuxoLS Lau 19 W. R. Cr. 40 


16. 


Penal Code, 


■. 192, 2tS—-Pvhlie sertanL A pohee ofEcer, who 
had suppressed a document intrusted to him to 
forward to fais superior officer, made a false entry in 
bis official diary that the document had been so 
forwarded, intendmg that, if he were prosecuted 
under the Police Act for suppressmg the document. 


3 Agra Cr. 1 
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TALSE EVIDENCE— conJi. 

2 FABRICATING FALSE EVIDENCE— fo»W- 

prosecuted under the Police Act, the entry in the 
tJiary trouJd cot have been admissible in his behalf, 
though, contrary to this intention, it might have 
been used against him, such police oSicei vras im- 
properly convicted, in respect of auch cnti 3 , of 
fabricating false evidence punishable under &. 193 
of the Penal Code. Utld, also, that such police 
officer’s intention in making such entry being to 
screen himself from punishment, hen as not punish- 
able under s. 218 of the Code. Eiipbess r Gaobi 
Shakkab . . , , I, D. 6 AIL 42 

16. ' — Pfnal Code, 

t. 218 — Puhlic aen-awl. A treasury accountant was 
convicted of oSenccs under ss. 218 and 465 of the 
Penal Code under the following circumstances : A 
gum of B50O, which was in the treasury and was 
payable to a particular person through a CivJ 
Court, was drawn out and paid away to other 
persons by means of forged cheques After the 
>7ithdpawal of the B600, but before such with- 
drawal had been discovered, the representative of 
the payee applied for payment. The prisoner then, 
upon two occasions, wvote reports to the effect that 
the B600 in question then stood at the payee’s 
credit as a revenue deposit, and tliat it was about 
to be trsas/erred to the Cirtl Court. Upon the 
first of these reports, an order was signed hr the 
treasury officer for the transfer of the money to the 


and meanwhilo the cheque was atcered by tbe pri- 
soner in such a manner as to make it relate to an- 
other deposit of BdCO winch had been made sub- 


first payee’s representative. The prisoner was 
convicted under s. 4G.5 of the Pocai Code in respect 
of the cheque, and under s. 2I8 fn respect of the two 
reports above referred to. Ifeld, that the prisoner's 
intention in making the false reports was to stave 
off the discovery of the previous fraud and save 


FALSE EVIDENCE— tonfd 
2. FABRICATING FALSE EVIDENCE-fonW. 

17. — Renal Code, {Act 

SLP of 1860), 3. 21$ — Puhlic servant framing 
an incorrect record to save himself from Ugat 
•punishment. A public servant who does that 
which, it done to save another from legal punish- 
ment, would brm^ the public servant wjthm s 218 
of the Penal Code, has equally committed the 
offence punishable under a. 218 if the person whom 
he intends to save from legal punishment is him- 
self. Queen-Empress v. Conn Shankar, J- L- E- S 
AIL 42, guoad hoc, overruled. Queen-Empress v. 
Giridhars Lai, I. L. P. S All. WJ, refened to. 
Qoeek-Empre<ss f. Naxd KisnoRE 

I.L.B. 19A1LS05 

18. Penal Code (Act 

SLl' of JS60), s. 21S^Puhhe servant framtng in- 
correct Seeord — Injury to the pullie — Police o/ficti 


to which he obtained the signature of the comp'am- 
ant, and which he cndcaTourcHl to pass off os the 
origiaai and correct report made to him by the 
eomplamant. Ileld, that on the above facts, the 
police officer was guilty of the offences punishable 
under 8. 204 and a. 218 oi the Penal Code. QW*** 
Empress t MunA’irMAC Shah JCham .. 

I. L.B,20 AIL 807 

2©. Penal Code {Act 


m tbe spcciafdiary relating to a case which was 
being investigated by him could not be convicfw, 
therefote, of the offence of fabricating false evi- 
dence as defined in s 102 of the Penal Code, mss- 
much as the document m which the alleged false 
cntr>' was made was not one which was edmiMit e 
in evidence. Empress v. Gauri Skanlar, 

6 AH 42, uni Queen v. Keilasum Putter, $Moa. 

m, referred to. Queem-Empress f. 
HTOArx , . . . LL.E. 31 Allies 

20 - — - — Penal Codt{Act 

ww-T-* , nil. •' meanhq of>*\ 

. . . ’ ' °i 

• under 

. . -Ijstrict 

ier the 

■ ■ g in a 

certain house. In order to save if 

legal punbhmcnt for haying coniroitw 4 , 

under the Gambling Act m that 

first information and a special diafT 

Bdd, that he was properly charged ^ , 218 

guilty of, having committed an offen 

Sf the Penal Colie. The w ord “ 
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I'AIjSE EVIDENCE-confci. 

2. FABRICATING FALSE EVIDENCE— coneW. 

“ enjoyed by a Bpeciil provision ol law.” An of- 
■fence under the Gambling Act being an offence for 
which the District Superintendent of Police may 


turo by any law limits the power of arrest to any 
particular class of poliee-offieers. QoEEtt'EurREsS 
t'. Deodhab Sisen . I. la K. 27 Calc. 144 
8L Putting whole of long 


eused person had made to the police-officer each 
and every atatement contained in the document- 
Ts\b JUsdal V. Queex-Fmpeess llOOO) 

I. li. D. 28 Calc. 340 

8.0, sc.w.N.es 


3. CONTRADICTORY STATEMENTS. 


L Circumstances and inten* 

■tion of contradictory statement - P<nal Cod<, 
t, 193. The mere fact that a person has made a 
statement which contradicts a [irevious statement 
is not itself necessarily sufficient to bnng him 
within 8. 103 of the Penal Code. The circum* 
stances under which, and the intention with 
which, the particular statement relied on by the 
prosecution is made, must in each case be con- 
sidered before it can be betd that the offence has 
becncommitted Qoeex f. Sooxticr. JIcohoorec 
9 TV. E, Cr. 25 
Qoees f. Desosath Bcjjtrn 9 TV. R. Cr. 52 

2. Weight to be given to con- 

■traiMctory statements. To establish the offence 
of giving false evidence, direct proof of the falsity 
of the atatement on which the perjury i* assigned is 
•essential But, as legitimate evidence for this pur- 
pose, the law makes no distinctiou between the 
testimony of a witness directly falsifyiug such 
etatementand the ccntradictoiy statement of the 


FALSE EVIDENCE— eembf. 

3. CONTRADICTORY STATEMENTS— eonW. 


3. Alternative charge— 5^afe- 

mcnlimadele/ore Civil and Criminal Courts. Where 
a person makes ono statement before the Magis- 
trate and a directly different statement before the 
(Tnl Court, his commitment on an alternative 
charge, after the consent of the Civil Court has 
been obtained under s 1C9 of the Code of Criminal 
Procedure, is strictly legal. Qdees v. Oottve 
NaiLitv Sison . . . 8 W. R. Cr. 70 

- Inconsistent stale- 
^Vhe^e a person 


judicial proceeding 


5. Penal Code, s 72 

— AlUrnalne finding. Proof of contradictory state- 
tnent on oath or solemn affirmation, without evi- 
dence as to which of them is false, is sufficient tu 


viiuiiiuii aioceuuie i^ue aim 4.iig(i8ii uiv upon 
the subject stated. Qoeex v Filaxy Chsttv 

4 Had. 61 
. iSfatement I'ncon* 


ailh pretiout one— Criminal Pnetditre Code 
{AetXXV of 272 ^Vbere a witness makes 

a statement before the Sessions Court which con- 
tradicts that made by bim before the committing 
officer, and no evidence is given to show which 
statement is true, it cannot, under s 173, Act XXV 
of 1811, be said that an offence has been committed 
under the cognizance of the Sessions CourL A 
Judge’s duty in dealing with the contradictory 
statements ofa witness discussed. Queen r Nosial 
4 B. L. R. A Cr. 0 : 12 W. R. Cr. 69 

7. Slalemenls ineon- 

aislent Kith preuoiu one — Penal Cole, s. 193. The 


luautt;- umcas felaieiueiiU luaue uy lue ac- 
cu'«d before one Court was no evidence of the falsity 
of a contrary statement before another Court to 


— Plea of guilty 

on one charge, tfiect of. ^^Tiero a prisoner is 
ebarced separately for having given false evidence 
with regard to two statements directly opposed to 
each other, a plea of guilty on one of the charges 
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digestc of cases. 


rALStJ EVTDEITCII— 
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does not inrolre an acquittal on the other. A Sea- . 
eions Court is bound to take eridence and try a 
charge before it can acquit a prisoner o! that thatce. 
Qncs t. Hpsseis Au . 8 B. It, ^ Ap. 25 

IjegaUty of con- 

nch’on. Theprisoner, who, asa witness in a former 
case, had made one statement before the Magis- 



trate, QcEES r. Zaiimas 

B. It. B. Sap, Vok 521 

a W.B-Cr.es 

10, ' - - AUentaftt •■tate^ 

mentj — Ptrjury. Ptr Xofoiis, J. — Quart ■ Not- 
withstanding the decision of the FuD Bench in 
Quetn T, Zamiran, S. P~ Sujt. Tot S21 : 6 IP. P, 
Cr. 3St as to the correctness of conviction for 
perjury upon alternative statements, Qexts r. 
Main Kaoffi . . . 3 B.I*. B. A.Cr.3e 

13 W. E. Cr. 31 

11. — — — Crimtnat Pro- 

tedure Code (Aei S of 1ST2), t. 45S, tch. %t>— Penal 
Code (Ael SLV of JSifO), e. l$3. BTiere a person 
was convicted oi giving faUe evidence upon an 


lawfully tried upon such a charge, still the Court or 
jury must, for a conviction, find specaUy which 
branch of the alternative is true. Qcxes c. 
Mahomed Hoomavoos Shaw 

13 B. 1*. B. r. B. 324 : 21 'W. R. Cr. 72 

(Contra) Qceex c. Binr Nosirvo 

13 B. la B. 325 note s 11 'W. B. Cr. 37 
12 'W. B. Cr. 11 

12. - Proof of truth 

of tathhranch ofeharyr. To support a finding ufioo 
an alternative charg<* of perjuiy. there must be 
legal evidence of the truth of each bnneh of the 
clirge. QCEES r. Go>owej . 22 'W, B. Cr. 2 

13. . — , ■ _ In order to sua- 
tain any conviction for giving false endeace upon 
an alternative charge when no evidence b offered to 
prove the falsity of either statement in particular, 
it must be clear that the two atatementa are 
contradictory Natbu Sheibo v. Ou«»-Em. 

.... 1. 1- B. 10 Calc. 405 i 
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siring faUe evidence fcy confrodicfory tlalrmenli. A 
conviction and sentence founded on one stateaeat 
as being contrary to another without any proof or 
finding that the second statement was false, cannot 
be maintained. Haki (Tiiap.as Sixoh r. Qceev- 
EjrrBESs 

L L. E. 27 Calc, 455 : 4 C. W. N. 249 

15, ralidity of eon. 

vieiion — Sfafmienfj irAieh cannot both he true. It is 
not of itself sufBeient to w ar r a nt a conviction for 
pving false evidence that an accused person has 
made one statement on oath at one tune and a 
directly contradictory one at another. The chtrre 


which is impeached as untrue. Peg. v. /iTfX*o», I 
Leins. C. C. 270 ; Peg, v. iTheatlanii, S C. A P. 
228 ; and Per. v. Barjis, 5 B. A- Aid. 928. referred 
to. S. 455 of Act X of 187S (Criminal Procedwe 
Code) is DO authority for framing agamst a person 
accused of ginng fa)«e evidence who has aaae one 
statement on oath on one occasion, and a directly 
contradictory one on oath on another occasion, a 
charge in the “aJtirmatire,” that word, u 
that section, meaning that where the fact' whwh 
can be proved male it doubtful what psrticttlaf 
description of offence an accused person has co^ 
nutted, the charges may be so varied or altemitsd 
as to guard against his escaping conrietioa throuso 
technical difficulties. Edd, therefore, where three 
perrons were committed for trial jointly charged 
with “ having on or about the 2Cth September 1S''U 
or the 18th October 1831, being legally bound upon 
oath to state the truth, knowingly on thojc dav*- 
regarding the same subject, made contradictorv 
statements upon oath,” and thereby comimtfeJ 
an offence punishable under s. 193 cd the 
Code, and such persons were jointly tried on soea 

, . .v.._ V .,1 t-.. i^fn" sinrJc 


ave proceeded to try each ot them 
nd that, there licing no evidence that cither 
tatementa madt. by two of such perwins w^ 
icept that it was contradicted by the oth . ‘ 
harye a^mst Such persons was not 
lere being no sufficient evidence that 
atemeats was false. Empbess^ g 1T 

jg Charge •» 

jtire of tiro diljerent oSencea under tuo differe 
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of Penal Code — False information to puMie 
servant— Critntnal Procedure Code, sa. 225,232, 
233, 537— Penal Code {XLV of JS60), as. 182 and 
193 — Forest Act, Vll of 1S78, The accused was 


the truth ol the former of these two statements, 
and denied hsTing made the other The Magis* 
trate t\a8 unahte to find which of them was false, 
and convicted the accused, in the alternative, 
either under a. 183 or 8. 103 of the Penal Code 


upon a charge framed In the alternative as in the 
form given in &h> V*XXVni*(4) of theCYiminal 
rroeedure Code (X of 1882) s for, upon the facta 
allegeel, there was no way of chargin'* him with 
one distinct offence on the ground of eclf-contradic* 
tion He lould not successfully be charged under 
e. lOt of the Fenaf Code (XLV of I8C0) on contra* 
dictory statements ^ause be only made one depo* 


In charges founded ujion aupposed contradictory 
atatements every presumption in favour of the 
possible reconciliation of the etatoments must be 
made. QrE£y*EnrK£5s i. Jtaiu; SU^antiuo 

E Xa B. 10 Bom. 124 l 
17, - Validity of— 

ContKUon on—Fenal Code (det XLV of ISCO). 
s. J93—CrtiniHal Procedure Code (Aet X of 1SS2), 
aa. 233. 544. and 5<h. 5, No. nni.M.(4;. A 
prisoner w as convicted on an alternative charge m 
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and re*exammation as a witness in a judicial 
proceeding. There was no finding as to which of 
iho contradwtory alateroents was false. Held 
(Nonnia, J„ dissenting), that s. 283 of tho Criminal 
IVoccilure Code did not aflect the matter, and 
that the conviction was good. Sembleper W1140N, 
J. : The deciison in ^een v. Noshyo, 12 IF. R, 
Cr. 11, though a guide to the discretion of Courts 
in framing and dealing irith charges, was not in. 
tended to, and docs not, aflect tho law applicable 
to the matter. HaBiBULLan v Queex-Ejifress 
I. L. B. 10 Calc. 837 

18. Penal Code, 

a 193— Criminal Procedure Code, Seh V, No. 
Tmii-{4y--Aaai{jnment of false statement not 
ueeesaaru — Enyliah law. In a charge under s. 103 
of the Penal Code, it is not necessary to allege 
which of two contradictory statements upon oath is 
false, but it is sufficient (unless some satisfactory 
explanation of the contradiction should bo estab- 
lished) to warrant a conviction of the ofience of 
iving false evidence to show that an accused person 
as made one statement upon oath at one time, 
and a dirccfh- contradictory statement at another, 
^een t. 2amtran, D L. R. Sup. T’of 521 : $ 
IF. R. Cr 55 , Queen v. Palany Chttiy, 4 Mad. 
51 : and ^urrn v Mahomed Uoomayoon Shah, 13 
R. L. R. 324, followed. Empress v. Niat illi, 
1. L R- 5 All. 17, overruled Per Bornoir, J.— 
Every possible presumption m favour of a recon* 
dilation of the two statements should be made, 
and It must bo found that they are absolutely Irro* 
concileable before a conviction can bo hau upon 
the ground that one of them is necessarily false. 
The English cases upon this subject are irrelevant 
to the interpretation of the law of India, since the 
Indian l^isiature has not followed the Ian* of 
^gland m regard to perjury Trimble v. Udl, 
L R 5 Ap. Cas. 342, and Kalhama Kaiehar 
Doravnga Peter, L R 2 I. A 159. referred to. 
QuEEn-EurRESS f Ghclet . EE. R. 7 AIL 44 

19. Statetoent made to police* 

‘ officer investigating c&bo— P enal Code (dci 
XLV of 1860}, as. 191, 193 — Criminal Procedure 
I Code (Art X of ISS2), a 161. An accused was 
ebarg^ with giving false evidence upon an alter* 

I natne charge, one statement having b^n made to a 
police-officer investigating a case of arson and the 
other having been made when he was examined as a 
witness before the Jomt 3fagtstrate when the case 
was being enquunl into. The two statements 


was to the effect that an enquiry was being made 
I about the burning of a house. The jury acquitted 
• the accused, and the case was referred to the High 
i Court by the Sessions Judge, who degreed with 


DIGEST OF CASIB. 
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does not involve an acquittal on the other. A Ses- . 
sions Court is bound to take evidence and tiy a 
charge before it can acquit a prisoner of that chaiw. 
Quieit d Hossein Au . 8D. D. B. Apu 25 


9. Ltgalily of ton- 

iiction. The prisoner, who, as a witness in a former 
case, had made one statement before the Magis- 


befote the Magistrate. Utld (Norman auu 


trate Qdeen v. Zamiran 

B. L. R. Sup. Vol. 521 
e W. R. Cr. 65 


10.* Alferaof'ie 

merits — Perjury. Per Norman, J . — ^«<cre Not* 
withstanding the decision of the Full Bench m 
Queen v. Zamnan, B. L. B Sup VoL 527 5 IF B. 
Cr. 55, as to the correotneas of conviction for 

E erjury upon alternative statements Queen v. 
[ATI Ebowa . . . 3 B.Ii, R. A. Or. 96 

12 TV. R. Or. 31 

11. Cnminof Pro- 

eeiure Code (Aet X of 1872), a. 455, ech ttr— Penal 
Code (4cl XLV of 1860), a, 193. Where a person 
was convicted of giving false evidence upon an 


J., that such a charge is bad, and lurther that an 
alternative finding upon such charge is invalid 
Held per Phear, J , that although a person may be 
lawfully tried upon such a charge, stiU the Court or 
jury must, for a conviction, find specially which 
branch of the alternative is true. Queen i-. 
Mahomed Hoojiavoon Siiaw 

13 B. L. R. r. B. 324 : 21 W. B. Cr. 72 

(Contra) Queen w Bidu Nosiiyo 

13 B. L, R. 325 note : 11 W. R. Cr. 37 
12 W. R. Cr. 11 

12, Proof of Iruih 

of each braneh of charge. To support a finding upon 
an alternative charge of perjury, there must be 
legal evidence of the truth of each branch of the 
charge Queen v. Gonowbi . 22 "W. R. Cr, 2 

13. In order to sus- 

tain any conviction for giving false evidence upon 
an alternative charge when no evidence is oQered to 
prove the falsity of either statement in particular. 
It must be clear that the two statements are 
contradictory Nathu SuEisn v. Queen>Em> 
I. Ii, R. 10 Calc. 405 
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14. ___ InffinfionaH;; 

ginng false evidence iy conlradictory etatemenU A 
convictton and sentence founded on one statement 
as being contrary to another without any proof or 
finding that the second statement was false, cannot 
be maintained. Habi Cqaban Singh v Quees- 
Ejipbess 

L L. R, 27 Calc. 455 i 4 C. W, N. 249 

15 . falidity of con- 

vtclton — Statements uhich cannot hoik be true It is 
not of itself sufficient to warrant a conviction for 
givmg false evidence that an accused person has 
made one statement on oath at one time and a 
directly contradictory one at another The charge 
must not only allege which of such statements is 
false, but the prosecutor must be prepared u ith con- 
firmatory evidence independent of the other contra- 
dictory statement to establish the falsity of that 
which is impeached as untrue Beg. v. Jaelson, I 
Lewis. C. C 270 ; Beg. v. Wheatland, 8 C. & P- 
238 ; and Bex v. Bams, 5 B d- Aid. 928, referred 
to. 8. 455 of Act X of 1872 (Criminal Procedure 
Code) IS DO authority for framing agamst a person 
accused of giving false evidence who has made one 
statement on oath on one occasion, end a directly 
contradictory one on oath on another occasion, » 
charge in the “ alternative,” that word, as asm m 
that section, meaning that nhere the facts which 
can be proved make it doubtful what particular 
description of offence an accused person nas co^ 
mitted, tbe charges may be so varied or altwnatea 
as to guard agauist hi? escaping conviction through 
technical difficuitie? Held, therefore, nhere three 
persons were committed for trial 

' < • • • I. . ‘ 


an offence punishable under 8 193 of the Pena 
Code, and such persons were jointly tried on sue 
^arge, that such charge uas bad for being , 
and joint against the three accused persons ins‘^ 
of several and specific in regard to each , 

' ' ■' ' ' , , ‘ . vas 

!! . . . . I 

vir I rt of 


and that, there being no evidence that 
etatements made by two of such persons 
except that it ivas contradicted by the ® 
charge against such person? was not , .vg 

being no sufRcieot evidence that c* 
tements was false. Empress £ £^6 Alb 

j 0 _ Charge 

nalne of two different offences under luo ' 



( 4263 ) 


DianST OF MSES. ( 42 M } 


TAIiSE EVIDENCE-conW. 
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teclions of Penal Code — False information to pultie 
tervont— Criminal Procedure Code, is. 2t5, 232, 
233, 537 — Penal Code {XLV of JS60), is. JS2 and 
193 — Act, Til of 1S78. The accuswl was 
charged, in the alternatiTC, by the trying Magistrate 
as foUdi-s : I, Vi. Vi. Drew, Magistrate, first class, 
hereby charge yon, Ramji Sajabarao. as folbwa: 
That you, on or about the 13th day of October 18S2, 
at Nandaxpada, stated that you had seen Vishnu 
Vaman and Mahadu Lakshman carrying teakwood 
Gohe Forest to NarM an Ramchandra, range 
forest officer, and on 14th February 1885 you stated 
on oath before the first class ilagistratc at Pen, at 
the trial of these persona, that jou did not aeo 
where they had brought the wood from, and there- 
by committed an ofieneo punishable under s. 182 
or 8. 193 of the Penal Code (XLV of 1860) and uith- 


and denied haring made the other The Magis- 
trate uaa unable to find which of them was false, 
and convicted the accused, in the alternative, 
either under b 182 or 6. 193 of the Penal Code 
(XLV of 1860) Held, that the charge waa bad m 
law, being an alternatirc charge in a form forbi<iden 
by 8 833 of the Criminal I^oceduro Code (X of 
1832], which directs that for every distinct offence 
of which any person is charged there shall bo a 
separate charge- Nor could the accused be tried 


FALSE EVIDENCE— conf^. 
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and re-examination as a witness in a judicial 
proceeding. There was no finding as to which of 
the contradictory statements was false. Held 
(NoBRts, J., dissenting), that 8.283 of the Criminal 
Procedure Code did not affect tho matter, and 
that the conviction was good. Sembleper Witaox, 
J. • The deciison in (^een v. Hoshyo, 12 Jl'. B. 
Cr. 11, though a guide to the discretion of Courts 
in framing and dealing with charges, was not in. 
tended to, and docs not, affect the law applicable 
to the matter. HasiBULnan r. Qdees-Esipbess 
I. L. E. 10 Calc. 937 

18. Penal Code, 

I 193 — Cnminaf Procedure Code, Sch. V, Xo. 
Tntit.{4) — Amonment of false statement not 
neeei&arif— English late. In a charge under 8. 193 
of the Penal Code, it is not necessary to allege 
which of two contradictory statements upon oath is 
false, but it is sufficient (unlesa some satisfactory 
explanation of the contradiction should be estab- 
lished) to warrant a conviction of the offence of 
iving false evidence to show that an accused person 
as made one atatoment upon oath at one time, 
and a directh’ contradictory statement at another. 
<^ecn T. ^flmiran. D L. P. Sup. Vol. 521 : 6 
11*. It Cr. CS , Queen v. Palany Chetty, 4 Mad. 
51 ; and Mahomed Uoomayoon Shah, 13 

D. L. B. 324, followed Empress v. Aioj Al(, 
1. L. B. 5 All 17, overruled Fer Dothoit, J.— 
Every possible presumption in favour of a recon- 
ciliation of the two statements should be made, 
and it must bo found that they are absolutely irre- 
concileabla before a conviction can be haa uwn 
the ground that one of tbcm la necessarily false. 


dictory statements because be only made one depo- 
eition m which there was no discrepancies; and, 
similarly, he could not be charged under s 182 of the 
the Penal Code, for he only once gave information 


defence, and his conviction and sentence reversed. 
In charges founded ui>on supposed contradictory 
statements every presumption in favour of the 
possible reconciliation of the statements must be 
made. Queex-Embkess i. Rasiji Sajahsrjio 

L L. E. 10 Bom. 124 


Dora*>nga‘ Texer, L. B 2 J. A 159, referred to. 
QuEEN-EurnEss f. Gditlet . LL. R7A1L44 

19. Statement made to police. 

officer investigating case — Penal Code {Act 
XLV of 1S60), IS 191, 193 — Cnminai Procedure' 
Code {Act X of 1SS2), i. 161 An accused was 
ebarg^ with giving false evidence upon an alter- 
native charge, one statement having been made to a 
police-officer investigating a case of arson and the 


17. Validity of — 

Centiflion on — Penol Code (def .VLT of IS€0), 
I. 193— Criminal Procedure Code {Aet X of 1SS2), 
IS. 233, 544, and Sch. S, Xo. r2tM.„.[4}. A 
prisoner w as convicted on an alternative charge in 


was to the effect that an enquiry was being made 
I about the burmng of a hou.se. The jury acquitted 
the accused, and the case was referred to the High 
i Court by the Sessions Judge, who disagreed with 
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the verdict of acquittal Held, that the verdict 


even though the statement 'were proved to he false, 
a conviction could not be sustained. Held, further, 
that in such a case it is also necessary for the pro- 
secution to establish that the police-constable was 
making an investigation under Ch. XIV of the 
Criminal Procedure Code. Queen-Emmikss v. 
Baikaota BAmii . * I. Ii. E. 10 Calc. 349 

20. Form of charge — SlaUmenl 

made to a poUce-officer during a pohee-xnveetiga- 
ttoH — Coniradictory sUile]nent . made before a 
Magistrate holding a preliminari/ inquirg — Penal 


^ocedure (Act X of 1882) and the other to ahlagis- 
trate holdinz a preliminary inquiry, be cannot be 
charged, and still less convicted, on an alternative 
charge. In such a case, if there is no other evidence 
at the trial but the contradictory* statements made 
by the accused, separate charges cannot be framed. 
Q0ZEN-EotBTS8 V Muoapa 

1, L. R. 18 Bom. 877 

21, PeiKiI Code, 

{Ael XV7 of JS60), s 193 — Pabrieating faUe evi- 
dence— Jfejwl made by amtn executing Cml Court's 
decree that he had been obatrucUd—Smilae report to 
pofice— Subsequent contradiclory dejmUion in Court 
—Alternate charges — Form of charge. Held, that a 
report made by an amin of a Cml Court deputed 
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Criminal Procedure, but does not bear his si'gnatoie 
in accordance irith the provisronsof that sectron. 
The record, not being made in accordance with the 
law, cannot be used as evidence of the statment 
made There is no provision, ivith regard to com- 
plaints, analogous to that contained m s 533 of the 
Code of Criminal Procedure with reference to con- 
feasioDs or other statements of an accused person' 
The law requiring the record under s. 200 to be 
made in a particular way, non-compliance with its 
directions tdoes not constitute a defect which is 
curable under s 537 of the Code of Criminal Pro- 
cedure. Baijoo Mandal f. Emperor (1902) 

6 C. W. N. 840 

23. Contradictory statements 

by witness before same Magistrate in the 
course of one and the same trial, on two 
different days — lytdian Penal Code {Act XL7 
of 1860), s 193 — Charge of giving false evidence 
Conviction — Legality On the 18th January 1900, 

the accused deposed before a Magistrate that 
he had seen P and others gambling in a certain 
place. The deposition was read over to the 
accused, and acknowledged by him to be correct 
On tho 1st February, he was cross-examiDea, 
in the same esse, before the same Magistrate, 
and he then deposed that ho did not know 
P and had never seen him gambhng. He was 
charged and convicted under a. 193 of the Penal 
Code of having intentionally given false evidence 
in that he made two contradictory statements one 
of which he either knew or believed to be false or 
did n ■ * * ‘ 

raisec 
legal 
that 

the same Magistrate and in the course of one end 
the same trial . Held per Benson, J. (to whom tbe 
case was referred) — That the conviction was legal- 
Per Moore, J — .As no role can be laid down to tbe 


AvYakCAR, j . — The conviction was bad 10 Ja'*- 
No statement made by a ivitness m a deposition^ 


22. Irregularity— Code of Crmiiwl 

Procedure (Act V of 1S9S), ss 200, 533, S37— Com- 
plainant, examination of — Si'cnaliirc of complainant, 
if neceatary — fm^ufartly, 1/ curable — Penal Code, 
103 A conviction cannot be had under s- IM of 
the Indian Penal Code, in respect of two contra- 
dictory Btatements, where one of those statements 
hM been made by the accused in the coursoof exa- 
mioation as acomplamant under a. 200 of the Chile of 


»o the earlier statement as subBequentiy_iu'^'‘^‘'| 
IT the subsequent statement itself, if J" 

% contrulirt. «nd Ihu. retrect, lh» c.ruj 
laiibullah v. Queen-Empress, 1, L. P- 1 
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3. CONTRADICTORY STATE5ICNTS— conli. 
DZ7, consnlprcd. in Hit maUtr of PALASi Palaoas 
<1902) .... I. Ia E, 28 Mad. 66 

24. Practice— Pen.»I Code {Act 

SLV of JS60), e. J93 — Cn’fflmal Procedure Code 
{Act r of 7595), «. 435, iJ9— P«>^un/— Owtlrorfic- 
tori) Malemenie— Power of the High Court to 
terfere m remional juriadidion Where the *e- 
cused was convicted and sentenced under a. 193 of 
the Penal Code {Act XLV of 1860) of giving false 
evidence in a judicial proceeding and where the 
cliargo was hasod on the allegation that in two de- 
positions, one given on the 3rd December 1896 and 
the other on the 23rd lilarch 1901, the accused had 
made two contradictory statements, and the case 
for the prosecution was that on that ground, though I 
it could not be proved which of the alleged contra- ' 
dictorv statements was false, the accua^’a convic- I 
tion should be upheld s Ilrld, by Jeskiss, C.J , ] 


is false, but that he also either knew or bcUevel it 
to bo false or did not believe it to be true. Where 
it is sought to establish guilt solely on contradic. 
tory statements, slthoueh the Court ** rosy believe 
that on the one or the other occasion the prisoner 
eworc what was not true, it is not a necessary con- 


circurostaoees at a subsequent time bo convinced [ 
that he was wrong and sweartotherevcrsewitbout I 
meaning to swear falsely cither time.” Where the j 
■conviction is based on merely the eUtements con- 
tained in the charge without examining the whole 
of the deposition!, the conviction is an error of law. 
^Vhe^o tho conviction of the accu«ed for perjury in i 
euch a case was sustained by a'lditional evidence, 
namely, the statements of the brother of the accused ] 


I 


I 


-(he circumstances of each particular case, anxious 
attention being given to the said eircumstances 
which varj' greatly. This discretion ought not to 
l>ocr 3 ’stallizc< 1 , asitwould become mcourseof time, 
by one Judge attempting to^ prescribe definite 


TAIiSE EVIDENCE— cotitd. 

3, CONTRADICTORYPSTATEMEStS— concU. 


take one view at one time and a contrary view at 
another, there can be no perjury, unless on oath he 
has stated facts on which his first statement was 
based and then denied those facts on oath on a sub • 
sequent occasion. Where the sol© and whole ques- 
tion is — are the statements forming tho subject of 
the charge so contrary that one or the other of them 
roust be necessarily false ?— the answer to that 
question depends upon tho construction to be put 
upon the two depositions from which the state- 
ments sro taken and their construction, as indeed 
the construction of any document, is a question of 
law, not of fact It is not correct to say that the 
law as laid down m the Criminal Procedure Code 
(Act V of 1803) gives the Ifigli Court no power to 
go into evidence m revision. The Bombay High 
Court has, as a matter of practice, liehl that it will 
not go into evidence as a rule, but will interfere 
only under special circumstances, or where there is 
an error of lavr. The accused m a criminal case Is 
merely on the defensive and, unless there is any 
positive admission of a fact by him, any omission, 
on bis part, to explain what indeed can l« explained 
without his explanation should not be prcsseil 
against him. Per AsTOx, J. (ronfrti)— The rule of 

K actice IS that the High Court ordinarily refrains 
>m opening questions of fact, when no appeal 
tics, except on some ground of law and in order to 
remedy a clear miscarriage of justice. IVhere tho 
question before the High Court exercising its powers 
of revision under a 439 of the Criminal Procedure 
Code (.Act V of 1893) is one of appreciation of evi- 
dence, the rule of practice adopteil is to refuse to 
disturb a conviction when there is legal evidence, 
oral or documentary, to sustain it. Under the 
law of Btxtiih India, it is not necessary that the 
charge should allege which of two contradictory 
statemeots upon oath is false, but it is sufficient 
(unless imieed some satisfactory expianstion of the 
contradiction should be estab1i<hetl) to warrant a 
conviction of the offence of giving false evidence tc 
show that an accused person has made one state- 
ment upon oath at one time and a directly contra- 
dictory statement at another." It is not the duty 
of the Ourt of first instance (and far less of a Court 
on appeal or rension) to supjJy ah extra an expla- 
nation, tffaieh the accused himself has not suggested 
oe an intention or knowledge which the accused 
has not claimed. Emtseor r. BAXtAmtM Licin- 
atM 0904) . . I, Ij. E. 2S Bom. 633 

4. PROOF OF CHARGE. 

1. Eetrftctatlon of statements 

Xjocu$ P««itni(/e for wiliiest. Udi by the 
majority of tho Ojurt [ittatnUente JiCKsox, j ), 
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PALSE EVIDENCE— 

4. PROOF OF CHARGE— coneW. 
that there ought to bo a locua pcenUentitB for wit«' 
nesses t\ ho have deposed falsely to retract their false 
statements. Queeji v. Gtn,Lin Mollick 

vr. n. 1884, Cr. 10 

2. — Uncorroborated evidence of 

single witness— Pennl Code {Act XLVo/1860}, 
a. 193, A person cannot be convicted in the 
mofu&sil of gi\ing false cridenco upon the 
uncorroborated evidence of a single witness. 
CAirrBELL, J., dissenting Queeit v iMixmANP 
Kowrau . , B. Ij, Ft. Sup. Vol. 411 

1 Ind. Jur. N. S. 83 : 5 W. R. Cr. 23 

Queen v. Mouima CnuxnEii CHDCKERBuiry 

5 W. R. Cr. 77 

3. — Vttcorrtiboraled 

evidence of atngU Kitnesa. A conviction for perjury 
should not be sustained on the bare testimony of 
one witness. Quees v. Xboab Lall 

9 vr. B. Cr. 66 

4. — ■ — ■ I Evtieneeof atngle 

uilnest— Evidence to eaiabhah fad of etatemenl. 
The evidence of one witness in cases of perjury is 
sufficient to establish the factum of the statement 
which is charged as being false. Queen v. Issua 
Chusdeb Gbose . . 14 R. Cr. 6S 

6. . Comparison of 

aignniurea-^Tealitnony of atngle wttneaa. Compan* 
son of signatures is one land of corroboration unich 
would justify & conviction on the testimony of a 
single witness in a case of faUc evidence Queen 
V. BAsnoBEE CBOtvflEY . 6 "W. R. Cr. 98 

6. TRIAL OF CHARGE. 

L — — . Joint trial — Penal Code, aa. 

193, 1C6 — Vatng eiidenee knoun to 6« false-— 
Separate Inal. Where several persons are accused 
of having given false evidence in the same pro. 
ceeding, they should be tned separately. A, S, 
B, D, and P were joinUy tried ; A in ivspevt of 
three receipts for the payments of money, pi^uced 
by him in evidence in a judicial proceeding, on 
three charges of falsely using as genuine a forged 
document and on three charges of using eTidenco 
known to he false ; S, B, D, and P on charges of 
giving false evidence in the same judicial pro* 


PAIiSE EVIDENCE-concH. 

5. TRIAL OF CHARGE— fonfli. 

gether, and was an improper mode of procedure. 
Nathu Shfieh 1'. Queen-Emfbess - 

I. L. R. 10 Calc, 405 

PALSB IMPRISONMENT. 

See Damsofs, suit fob. 

I. L. R. 29 All. 44 
See WKOSfiFUL Coshnemest. 

8 Mad. 38 

L Wrongful arrest under de- 

cree already satisfied — Mistake oj oncers of the 


the money due under the decree had already been 
paid, as was the fact. PlaintiS could not produes 
the receipt of payment, and the baihff refused to 
raise the arrest until payment was made The 
piaiatiS thereupon paid the money under protest, 
and was set at liberty. The nistoke was snbw- 


the decree bod bei.n paid, but was told it sra* not, 
and a certificate of non-payment was issued. W 
conformity with the usual practice of the Conn, 
the cluef clerk of the Court, on receipt of the certi- 
ficate, issued the wnt of arrest under the hhI 0‘ 
the Small Cause Court, and the plaintiff was ar- 
rested. In JIarch 1884, the plaintiff 


returned to the plaintiff to be amended, but ot tt« 
same time allowed to bo filed. The plamt-ff^suhw- 


ui.t.u iuipiu|>«.iiy iiieu lugeinvi, bei usiue 1 be con- 
victions and otdetcil a fresh tnal of each of the 
accusoti eejiaratclv. Ejifkess r A>ant Ram 

X. L. B. 4 AIL 293 


2 . Eiaminirtg ml- 

vtites only once in four eases. When four persons 
w*rv hccusert oi having given false evidence in 


irst defendant so as to make hini rcsponsioio lof 1b^ 
irongfol arrest. The jilaintiff s ^oort 

laving taken place under a f cl 

Mued in regular manner. “ of 

ompetent jurisdiction, the pbintiff ba 
xtion as against the first defendant ; *h . ^ 

rholly ana entirely the error ofthoolhc 
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PALSE IMPRISONMENT— foncW. 

Small Cause Court. Utld, also, as regards the 


Peabse . . . . J., L. iw t) AiUUi. i 

2. Palse impriaonment, auit 

for — Limitation Act (JF o/ 1877), Sch. 11, 
Art. 19—" lmpriso7imttit"—I{eIenae on 6 o»t— 
Period from tchicfi limitation runa. To sapport 
an action for false imprisonment, nothing Bbort 
of actual detention and complete loss of freedom 
is sufficient. Bird v. Jones, 7 Q. B, 742, fol* 
lowed. A person is not under impnsonment, 
after his release on bail. Limitation therefore 
runs from the date of such release, and a suit for 
false imprisonment is barred {under Art. 19 of 
Sch. II of the Dmitation Act) unless brought 
within one year from that date. Msiumsud 
Tusufuddin t’. Secretary OF Spate FOR iKDia 
(1903) . . . . 1. L R. 30 Calc. 872 

a.e. 7 C. W. N. 729 5 Ii. R, 30 I. A. 164 


FALSE INFORMATION. 

See Cbi'iival Pbocedpre Code. 

I, L. R. 26 All. 512 
1. L.R.S2 Calc. 180 
Set Pesal Code, s. 177. 

Set Fekal Code, ss 182. 211. 

I. L. R. 31 Bom. 204 


- In road-cess returns— 


See Pekal Code, s 177. 


13 C. W.N.m 


FALSE PERSONATION. 

2. Personation before Regis. 

ttnx—RtijiitreiUon Att {XX of IS66), «* 93 and 
94~-renal Code, « 4I9 A rendor proceeded m 
company with three persons to Dacca to register 


personation, and the other two of abetting that 
oflence. Held, on rcnsion, that, as there was no 
intention apparent on the part of the accused to 
injure or defraud any one, the connctions should 
hare been under as. 93 and 94 of Act XX of 1860, 
and not under a. 410 of the Penal Code. Queeji 
r. Lrrni Bewa . . 2 B. L. R, A. Cr. 25 

In re Lrrni Bewa . 11 W. R, Cr. 24 

2. Pcreonofiii^ party 

required to complete conieyanee. Three persons 
who put up a fourth to per^nate one whose 
authority was required to complete a conreyaDre 
of immoveable properly were held piilty under a 91 
of the Registration Act XX of 1806. Quees r. 
Soleemoodeex . ♦ • 7W. R.Cr. 09 


FALSE PERSONATION-concW. 

3. Personating imaginary per- 

son — Penaf Code, a 205. Under s. 205 of the 
Penal Code, it is criminal to personate an 
imamoary terson. Qoees v. Bittoo Kaiub 

llnd, Jur. O. S. 123 

4. -- - Personating ima- 

ginart/ persona. To constitute the oficneo of false 
personation under s 205 of the Penal Code, it is 
not enough to show the assumption of a fictitious 
name ; it must also appear that the assumc<l name 
was used as a means of falsely representing 
some other indiviilual. Beg. v. Biltoo Kahar, 1 
Ind Jur. 0. S. 123, dissented from. Queev v. 
Kadar Ratattak ... 4 Mad. 13 

6 . Fraudulent gain. Fraudu- 

lent gain or benefit to the offender is not an 
essential element of the offence of false per- 


6 . Intention of falsely person- 

ating It IS necessary to a conviction for false 
personation, under s. 205 of the Penal Code that 
(he accused should have assumed the name and 
character of the person he IS charged with having 
personate*!. The fact that he presented a petition 
m Ourt m the name of that inuividusl held, under 
the circumstances of the case, to bo insufficient to 
show any intention of falsely personating such per- 
son QUEEM l’. XARAiy AensRj 

8V7. R.Cr.80 

7. Evidence as to identity of 

heirs of estate. Where the mam question was 
whether, m fact, the heir to an estate, a minor 
in pos$e$.<ioD through the manager under the Court 
of Wants, had been, as the plamtiff alleged him to 
have been, put forward bjj* fal«c personation, a 


time ID existence an heir born of the parentage 
which the defence in this suit alleged to be that of 
(he minor defendant It was di-sputeil m the pre- 
sent suit w hethcr the minor defendant w as the same 
indivnlual whom hu alleged mother, the defendant 
I in the former suit (there being the same plaintiff in 
both Euita), stated to be her son ; also whether, if 
(bat identity were proveil, the suit would be barred 
as res judicata. Thu latter question was decided in 
(be negstive by the Full Bench, which held the 
judgment in the former suit not to be conclusive- 
upon the present one, but also h'ld the record to 
be admissible. There was no appeal from that 
decuion ; and on an appeal from the decree of the 
Divuional Court, the Judtcial Committee affirmed 
on the facta the decree made. pAi.AKDIlABlSisa!l 
r, CoiiECTOE or GoEASiirrB 

L L. R. 16 All. 2eL 
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•FALSE STATEMENT. 


. in application for license — 


Set BE^GAL Muxicipai. Act, 1884, s. 133. 

I. L. E, 22 Calc. 131 

False Btatement in eale-deed— . 

Penal Code (Act XLV of mO), a 423—''DU. 
JioneHly" — "Fraudulently" — False statement of 
price in a sale-deed vith the tiew of deftatti»g elaima 
of pre-emplors. Held, that the maLin^ of a false 
statement in a sale-deed of immoveable property, 
as to the consideration for the «ale, such statement 
being made for the purpose of preventing any per- 
son who might hare a right of pre-emption in 
respect of property sold from coming forward to 
assert his right of pre emption, is an offence which 
falls within the definition containe<} in s 423 of tho 
Indian Penal Code. Ewpeuor v. SLinABlii SiKon 
(1902) .... I. L. E, 25 All. 31 

TALSIFIOATIOIT OF ACCOUNTS. 

— Intention to defraud— Fatse en- 

tries made to conceal preuous embezHement — Penal 
Code {Act XLV of lS60),s. 477 J. The making 
of false entries in a book or register by any person 
in order to conceal a previous fraudulent or dis- 
honest act falls witbm the purview of s 477A 
of the Penal Code, masmuch as the intention is to 
defraud. LdU 21ohan Sarlar v. Queen-Empress, 
1, L. R. 33 Cole. 313 • 2n re Annasamt Ayyangar, 
1 Weir SS4, followed Empress v. Jfwanand, I. h. 


FAMILY AEEANOEMENTS 

Set lltt<oo Law— Joint Famiiv. 

12 C.W. N.793 

FAMILY CUSTOM. 

See Babuaxa Grant. 


Set Custom. 

Set Emdence Act, s. 32, cl 7. 

10 B,L.R.263 
See Hindu Law — Custom. 

See Hindu Law . 10 C. "W. N. 826 
Set Practice . 10 C. "W. N. 230 
See SuccEssiox . L, E, SO I. A. 180 


adoption of daughter’s son — 

See Hindu Law . 13 C. W. K. 920 

FAMILY DWELLING-HOUSE. 

S't Criminal Trespass. 

8 B. L. B. Ap. 80 
‘Vee Execution or Decree — Mode of 
ExEtCTioN— J oint Property. 

B. L. It. Sup. VoL 172 
5 W. B. 218 
0W. B,M1 b. 276 
8 W. E, 239 
I L. B. 10 Calc. 244 


FAMILY DWELLING-HOUSB-f«ifW. 

I See Hindu Law— Family Dwniiso- 

/ • HOUSE. 

See Injunction-— Under Civil Pbocs- 
dure CtoDES . 6B. L. R. 571 

See Limitation .-Ict, 1877, Art. 127 (1859, 
B I.CL. 13) . 12B. L. R849 

25 W, R 57 

See Pariitiok — Mode or effectino Par- 
tition . . I. L. E. 3 Calc. 514 

I. L. E 26 Calc. 516 


«FASLI”YEAE. 

See Deed — Construction. 

I. L. E 18 AIL 388 

FATAL ACCIDENTS ACT (XIII OF 
1855). 

‘ Eepresentatiuea of the de- 
ceased,* who are — TAe riyht under the Act ‘i 
distinct i» each and is a several, not joint, njAf— 
Limilalton Act (XT of JS77), ss. 7, 8, Art. 21, Seh. 
11— Representatives under Act XIII of /S55 not 
arsons entitled to sue tcithin the meaning of s 7 nor 
joint creditor ’ or joint claimants uithin the mcon- 
tng of s. $ of the Limitation Act — Construelm of 
statute. The wottl ‘ representatire* m .Act XIH 
of 1855 does not mean only ereoutors or ailam^tFe* 
tors but includes all or any one of tho persons for 
whose benefit a suit may be brought under the Act 
audit makes no difference whether the deceftsw 
was a European or Eurasian. Under Art 21 , Seh 
II of the Limitation .Act, the suit roust be brought 
withio one year from death, unless the bar is saved 
s 7 or 8 of that Act. The right of the beneficiaries 
under Act XIll of 1865 is not a joint right, but a 
distinct and aorcral right iu respect of the sime 
cauae of action enforceable at the suit of all or ooe 
of them suing for himself and the rest. Eyin'f- 
The Oreoi Northern Railway Co., 4 R- lO S 32o 


tion conferred on one or more of several joint decree- 
holders by s. 231 of the Code of Civil Procedure 
The beneficiaries therefore are not persons ‘ 


DOT joint claimants under a. 8 of the Limitation 
Joint clmmants are persons whose 
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TATAL ACCIDENTS ACT (XIII OE 
1655) — c^nfW. 


errre-^ xnnK that thov do not so apply. Jonvso'f 
.. SUM.S R..™- 


EATHER. 

liability of- 
fice IlrsDU Lvw . 
FATHER AND SON. 

5eeHlXDOLvvr 


. 13 C. vr. N. 0 
13 C.W,N.896 


FERRY— f on fif. 

_ compensation for — 

See Co^^PE^•s^Tlo^^. 

I. L. R. 34 Calc. 470 
infringement of right of— 

See Rtbiit op Spit — Ferkt, spit relat- 
iKOTO . I. E. R, 4 Calc. 699 

lease of Government— 

See CosTRACT Act, s. 23 — Illeoal Con- 
tracts — Gesekallt. 

I. L. R. 2 All. 411 


FEES. 

S?e Court fees. 

See CoPRT-FEES Act. 


5'fe Pleader — RE iiPKERATioN. 

7 C. W. N. 300 
I. D.R,26 Mad, 654 


— meaning of— 

See Benqat.Mpxicipal Act, 1884. ss. 155, 
15C . . I. L R. 27 Calc. 317 

plying boat for hire near public — 

See Criminal Trespass. 

1. L R. 1 All. 527 


of Counsel, receipt for— 

See Stamp Act, Sen. II. Art 15 

I. L. R. 16 All 132 

landlord-’s fee, on transfer of 

SeeBrNOALTENANCYACT. 8 13. 

6 C. vr. N, 190 
7 O. W. N. 388 ; 681 

—on succession, non-payment of— 


FERE NATURE. 


See Penal Code, s. 378. 

1. L. R, 27 Mad. 561 


FERGUSON’S ACT (0 GEO. TV. C. 33). 
See Land Tencec nt Bomdav. 

4 Som. O. C. 1 

FERRIES ACT (BOM. XXXV OF 1850). 

Illegal conviction under. On a 

rcicreDoe by a Sessions Judge, a conviction and 
sentence by a District Slagistrato under the Bombay 
Temes Act for conveying passengerj for hire from 
Uran to Bombay was reversed, as the act charged 
did not constitute an offence under any acction of 
the Act I'EO V. SIlLRARI BIN SRIVJI 

3 Bom. Cr. 41 


FERRY. 

See Co-siLARERs — G eneral FiIChts in 
Joist PEOrcBTY. 

1. 1.. R 19 Calc. 253 
R. 18 I. A. 48 


See Penal Code, s 18S. 

I. L. R. 1 All. 627 

— plying unsound boat on— 

See Capsiso Death by Keclicence. 

I L R 16 All. 472 

right of- 

See FlsnERY, eiobt op , 6 N. W. 05 
See Possession, order op CsnoNAL 
Court AS to— Cases wqicu SIaoistbats 
CAN decide AS TO POSSESSION. 

I. Ii. R. 26 Calo. 188 
S C. W. N. 49. 148 
4 C. W. N. eis 
See Specific Reuep Actj s. 9 

1. 1.. R. 13 Mad. 64 

1. — . __ Right of ferry — of pri- 


1 2. — of ovntr of 

both baiikt vf a riier. The mere fact of being 
the owner of iMth banks of a nver does not give the 
nght of ferry. Sour JIebdua r. Kobo Kishoee 
2W.R 289 

3. Stjhl to tutaUieh 

new ferry — Rvjht to ciws «rer or jAi7 in clAer 
voy (kanlyferry Astream.ifnavigable.uofitMlf 
a pabhe highway. In The case of a stream, there. 

I fore, a npanan propnetor might start in a boat 


.‘•ee Ferries Act (Bombay). 

See Jurisdiction op Civil Conn— 
Ferries. 


not lead to any inference that any pro..netof of 

Undsoathebanlaofthejhil would haveany ri-ht 
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PEBRY — conid. 

to cross either way to the terminus of a public Idgh- 
way in any other manner than between the ascer- 
tained points and by the accustomed means, vit > 
the ' owner’s ferry boat. Hcnooiias Doss v. 
Shauacdton Bhutta ... 1 Hay 428 

4, Change in atari- 

ing point otcing to change in course of river. The 
right to a ferry-ghaut cannot follow the starUng 
point of the ferry wherever it may bo carried by » 
change in the course of the nver, unless the new 
position is within the possessor’s own land- 
Goudon V. GorzB Sooudutize Dossee 

25 V7. R. 63 

6. JJigSt to land at 

a ghaut ai part of right of ferry — Form of suit. 
A plaintiff may recover possession of a ferry of 


ferry may include also a right at certain seasons of 
the year to land upon or start from a part of the 
river bank not included in the land taken for the 
ferry. Biioao Kjsuoreb Ckowdiiraij* v. Biijash 
Monte CnowDHBtrN . . . BW, R. 105 

8. — Dispute concerning ferry 

including land and water over which it 
plies — Potsesnon, Order of Crminat Court as to. 
The right to a ferry, i.e., the right to cany 


FERRY —contd- 

8. ; Infringement of rights of 

ferry— Eight to restrain party starting second 
ferry — Crown grant — Veer — Limitation Act (JT 
of 1877), ss. 23. 26, 27, 28— Nuisance— Cause of 


British Government or jn the Regulations before 
or after 1793 to show that any person is entitled to 
claim a monopoly of a right of ferry by prescrip- 
tion or by any other means than a grant from the 
I Crown. To such a monopoly Part IV (ss. 26, 27, 
, 28) of the Limitation Act of 1877 relating to the 

(acquisition of ownership by prescription is not 
apphcable. The franchise of a ferry is not neces- 
sarily appurtenant to land,but where a right of ferry 
I was claimed as appurtenant to certain villages 
1 Held, that the grant of such right by the Crown 

_-*v. ,A o wKrtitt 


ante of a right of ferry isio thenatureefanuisancs 
( Yard V. Ford, 2 Saunders 172), and the cause of 
action ia the case of the violation of this right is a 
continuing wrong within e. 23 of the Limitation Act. 
NrryAHAju Rot i>. Dunne I. L R. 18 Calc. 662 


subject-matter of dispute is a ferry including the 
land and water upon which the nght of ferry is i 
exercised IIukbuixudh Narain Singh v. Luca- | 
aiESTTARpEOSAnSiKan . I. L. B. 26 Calc 168 . 

3 C. "W. H. 49 \ 
Butsce Hubbuixubh Nabun SiHon r BajraNg [ 

Dass S O. W 11.148 I 

7, Bights of private ferry — 

Jnmsion of right of fern/ ly order of Jlagts- | 
Irate— Beng. Eeg VI of 1810. In a suit to main- 
tain the old boundaries of a feryr which bad | 


ferry le improperly kept and is in a dangwous cuu* 
dilioD, be should proceed under S- 4. 
Deevanutooieah . . .7 "W. B. Cr. a 

10. Proprietary rights, inter- 

ference with — Dispossession. Iheie arc 

... i, * ~t a nature 

‘ . with the 

, lat, if not 

..v dis- 


hy them their labourers and cultivators and imple- 


leiiuiiig’iuu uuuauaiies ui lue puuiic leriy was 
an invasion of their ancient nght to cross in what- 
ever terry boat they bked, as by s. C of the Regu- 
lation (VI of 1810) persons are prohibited from 


• J6 W. Av. 

LL Suit tore-open ferry— RrnW 

Ait I of 1866, s. 2. A suit to re-open a ferry wm«D 
bad bwn included in a wttlemcnt ® 



AlAai3TIl.lTE OF blUIlABAU . • 

12. Rival feTry-Inler/erfnce vtin 

aisting ferry. A rival ferry ^ Misting 

to interfere with proprietary rights in an 



( 4279 ) 


DIGEST OF WSES. 


( 4JS0 ) 


rEBRY-HToncW. 


riDUCIARY RELATIONSHIP— concW. 



13, Stipulation In lease of land 

that no ferry is to be made — Hlght of private 
ferry. It is quite competent to a lessor, when grant- 
ing a lease of his land, to stipulate that no ferry 
shall bo established thereupon to the prejudice of his 
own ferry (existent or possible), and it is quite com- 
petent to a lessee to agree to such astipulation. 
Jotjoirr CntrsDEB Ciiowdiiby r. BnmtTT CauiiDrR 
Chowddrv .... 23 "W. R. 237 

14, Transfer of license to 

collect ferry charges— Confruef — Valtduy, as 
belaeen renter and transferee, v\ere transfer is 
contrary to terms of license Where, by the terms 
ofa lease of a ferry, the renter should not transfer 
or sub-rent the ferry, but such a transfer or sub- 
lease is not prohibited by Statute, or by a rule 
framed under a Statute, a transfer of itwiUbe 

. vahd as between the renter and his transferee, 
though it may be invalid as against the Coremmeot. 
Abdulu V JlawsiOD (1902) 

I. L. R. 26 bled 166 
riDtrCIARY RELATIONSHIP. 

Set ArroeyEY *j?d Client . 4 W. R, 86 
2 Ind, Jur. N. S, 160 
1 N. "W. 1 
11 B. L. R. 60 note 
I. L. R. 3 Calc. 473 
I. L. R 26 Bom. 680 
L L. R. 28 Calc. 605 
T.L.R.S6 Calc, 403 
<S«e Fr4U&— What constitijtes Fbaop 
AJCD Psoop OP FfLSCD. 

1. L. R. 11 Bom. 78 
See llnsBAXP axo TTips 0 C. W. N. 809 
See Oscs op Pboop — Deeds, suit to 

EXrOBCEORTO SET ASIDE. 

I. L. R. 18 Cafe. 645 
L R. 18 L A, 144 
L L. R. 12 All. 523 
See Trustee . . Bourke O, C. 202 

6 bled. 293 

See Vexdor and Pdrchaseb — Ixtalid 
Su.es . . 1 B. L. R. A. C. 05 

2 N. W. 163 
Cor, 67 

1 . Parent and child, transac- 

tion between— Undue m/Tuence— f’arenf and 
even etrangert elaiminybenefiiboitnd to ehott tkattie 
eTiQd was a free agent ond had independent advte^~ 
DelayandeieguiesCenee.ichenabarto egnttaUe relief 
^LimiUilion Act (Xr of 1S77), Sek. II, Art. W— 

II ■ » • ’ ' * -f— -• in A 

• • ■ ■ traits. 

■ I ■ I U pro- 

, ' ' ■ larlyat 


lue rigui. <11 tieiiig a iieo agi.ii< tti. mi, umi., *io 
berateiy determined not to inquire what his rights 
were or to act upon them. Where beyond signing 
the deed the defendant docs not do anything to 


sAdRAar, i. j, tu ii Horn. a\Ji> uisuijgu>iia.u. 
Jtanganatk Salharam v Goinnd yarastnv, 1 . L. 

ffj.?, referred to and folioircd LtRsmti 
Doss V Itoop Laul (1900) L L, R. SO Ma^ 169 


FIERI FACIAS, WRIT OF SALE 
UNDER— 


See IJios CorRT, surtiSDicnQS op>— 
CAicrm— C ivil . 24W. R,S66 

8 C. L. R. 4 

See Su,B Ls- Execotiox op Decree— 
Settin'o aside Su.e— R tonra op Pcr. 
cuasbrs— Recovery op Pcrciiase. 
MONEY . , L L. R. 1 Calc. 65 

L L. R. 3 Calc. 800 
L. R. 6 I. A. Ue 

FINAL DECREE. 

See -ArrEAi. to Privy Couxcil 

I. L. R. 35 Calc. 618 


See Ci\'iL Procedure Code (.\ct XIV 
OF 18S2), s 595 

L L. B. 35 Calc. 618 
12 C. W. N. 646 


FINANCIAL RESOLtmON, 2004, 14th 
JULY 1871. 

See Court Fees .Act, Sen. 1, Art. J I, 

llB.L.R.Ap.30 


FINE. 

See ArrEAL in Criminal Case — Criminal 
Peoceduee Code, 18S2. as. 413, 423. 

L L. R. 23 All, 487 
LL.R.20 Calc. 687 
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rUTE— fonJrf. 

Levy of fine — Protedure. 'Phe'propcr course of pro- 
cedure Under 8 303 of the Code of Crimmsl Pw>- 
..j O flr.f nnit nut of thO fine 


10. Coats, order for— Compeneo- 

Ji'on lo comjJainant — Cnmjnai Prceedure Code, 1872, 
s. 30^— Court Fees Act, 1870, s. 31. A, B, and <7 
having been convicted of mischief, the Joint Magis- 
trate eentenced A to one month's imprisonment, 
and B and C each to pav a fine of RIO. lie also 
directed that R12 shoud be paid to the complain- 
ant. Etld, that the order for costs rraa not a fine 

' * > ’ 1 » Crimi- 

^ of the R12 

‘ing undeter- 
93 Sentenced 

to fine and imprisonment, and therefore no appeal 
lay ; and that, as the case was one in which the 
police could not arrest without warrant, the 
Slagistratc had power to award cost* under s 31 of 
the Court Fees Act, 1870, but that these costs 
must be limited to costs out of pocket SfoiiESD 
llronn. v. BHor-tsATn Biswas 

3 C. Ii. B. 405 note 

11. -- Fine, amount of— Cnminof 
Procedure Code, 1S61, i. 63— finer t’lfxeud by 
Jin 7 iifrQf<, Thedescriptionof fine which it was the 


12. . Fine for continuing offence 

— Benjr AclVI oflSCd. Sa^rDuttnascooncted 


was continued. I/eld, that the conviction was bad. 
7» Ifie tnotter of Saqto Dorr. Qdees c. Justices 
or THE Teace rnn Calcutta 

1 B. Ij. B. O. Cr. 41 : 18 W. B. Cr. 44 note 
In re Love . . . 9 B. Xi. B. Ap. 85 

18 W. B. Cr. 44 


Quees r. Tahixee Cmrns Boss 

21 W. B. Cr. 31 
Keistoduose Dctt r. Ciiaisuas of Commis- 
8IOXEE5 rOE ScBCEBS or CALCrrrA 

26 W. R. Cr. 8 


FIMB— confd. • 

13. Daily fayment of 

fine, order of — Illegality of such order. An order 
for payment of a daily fine is illegal, inasmuch 
as it is an adjudication in respect of an offence 
which has not been committed when such order is 
passed. In the matter of Sugar Dull, J B L. R. O. 
Cr. 41 ; In re Lote, 9 B, L. R. Ap 35 ; 18 IT. R. Cr. 
44 ; Kristodhone Dull v. Chairman of the Municipal 
Commissioners for the Suburbs of Calcutta, 25 IT. 
R. Cr. 6, referred to. Raji Knism^A Biswas v. 
Mohejojba N*TnMozi73JJ>An 

I. L. B. 27 Calc. 665 

14. ' Offence under 

Act XXVI of 1850. Where accused was convicted 
onder-Act XXVI of 1830 of disobedience of an order 
made by tbe Mniiicipal Commissioners of Funa and 
was sentenced to pay a fine of twenty rupees and 


was reversed by lUe iiigu Luuii as ueiug luegai. 
Reo. r Jacunnath Boat bis Appa Biut 

6 Bom. Cr. 103 

15. Pine for future default — 

Order for payment of monthly snainletuinee. Where 
the Bfagistrate’s order directed the defendant to pay 
a monthly sum for the maintenance of bis wife, and 


order as being irreguLir and bad m substance. 
AsosYuous .... 5 iiad. Ap. 84 

16. Power of Court to diepos® 

of flne. TheCourthadnopowertodisposeof fines 
inflicted u^n prisoners ; such power existetl m Gov- 
ernment alone. Qeee.s t' Goiocc Dass , 

1 Hyde 282 

17. .... ■ . - Power of High Court to 

award flue to prosecutor on conviction for 
felony — Felony The High Court had power to 
anaid, by way of satisfaction to a prosecutor, the 
whole or any portion of a fine impost upon convic- 
tion of a felony before the Court, in the exercise of 
its onginat cnminal jurisdiction. Reo. r HossEni 
jarr ... 2 Ind. Jnr. If. S. 190 

18. Order of part of flne to wit- 


10 Order for part of fine to 

ameen — Deyalation to restore land marts. The 
Joint Magistrate nas held not competent to direct, 
under a 44 of the Code of Cnminal Froceduie, that 
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Set Aejis Act, 1860 . 6 Mad. Ap. 24 

I. Ii. B. 1 Bozil 808 
See Bombiy District MmnciPAi. Act, 
1834. s 49 .1. D. B. 18 Bom, 400 

Set Cattle Trespass Act (I of 1871). 

S.22 . . . 6 0. W. 11.82 

See CoMPEsSATTON — C rimisal Cases — 
For Loss or Injury caijsei> by 
Offence. 

See JIaqistrate, jurisdiction of — 
Special Acts — Companies Act. 

I. L. E. 20 Gale. 678 

See Railways Act, s. 113. 

I. It. B. 18 Bom. 440 
I. L. B. 20 Mad, 385 
See Bight of Suit — ^1;orts 3 A^a 390 
See Sentence — Fine 

See Sentence— Impbisonmext — Impbi. 

SONMENT AND FiNE. 

See Sentence — Isiprisonmext — Impri* 

80N5IENT IN DEFAULT OF FiNE 

See Village Cboweioabs Act, s 8. 

I. L. E.-23 Calc. 421 
See TTbipfino . I. Ii. B. 12 Bom. 63 
I. L. B. 16 Bom. 357 
3 0. W. If. 307 

oontlnulng— 

See CiLCUTTA Municipal Act (Ben. Act 
III OF 1899), S8 449, S80 AND 631. 

7 C, W. N. 853 
See N -IV. P. and Ocdh BIunicipal 
Act, 1900, 8. 147 1. D R. 24 All. 308 


' — realization of— 

\ See Act XXI op 1856 8 B. L. B. Ap. 47 
See Cattle Trespass Act, s. 22. 

r. L, E. 22 Calc. 139 

1* ~ Compensation— Cr/minaZ Pro- 

cedu^ Code. 1861. Ch. XIV. A fine cannot be 
as compensation in a case falling under Ch. 
Jk-lV, Code of Criminal Procedure. Queen v Nija* 

W. E. Cr, 60 

_2. — - Excise Act XZI of 1856- 

Cnm.Mf Procedure Code, 
J«6J.A. 2 ^ A Magistrate may impose a fine exceed- 
ing R1.000 under the Excise Act, XXI of 1856, s. 

. of Criminal Procedure notwith- 

standing. Queen r. Suboop (Siunder Ddtt 

7 W. B. Cr. 28 
Cattle Trespass Act, 1857— 


Boagisatbi Naie f Ganoadsar Maoantv 

I.L. B. 27 Calc. 882 
— Death caused by rash and 


See Act XIII op 1807 . 8 B. L. R. Ap. 7 
See Witness — Cithl Cases — Depaultino 
Witnesses , 1 B. L, E. A. C, 186 

for continuing ofi’ence — 

See Bomb w Municipal Act, 1888, s. 472. 

I. D. B 22 Bom. 766 
for neglect to take out certifi- 
cate — 

See Tax . . 2 B. L, B. Ap. 40 

for non-attendance before Col- 
lector in partition-proceedings. 

See Sale for Abreaes op Revenue— 
Settinq aside Sale — Irreoulabity. 

8 B. L. B. 280 


ceased, is illegal In re Lutchmaea 

I. L. R. 12 Mad. 352 

License tax— .4ct XXIX of 

1S67. t. lS~Amount of fine. Under s. 15, Act 
^^ 1^ 1867, the fine to bo imposed for non-pay- 

ment of the tax could not be less than the amount 
stated m the notice. Queen t>. Bissessub Sein 

0 W. B. Cr. 62 

7 Act XXIX of 

1867,9.3 — Prev«ew»/fne. Under s. 3, Act XXIX of 
1867, a person once fined for not taking out a 
license was not lialde to a second fine or to any 
further demand for the tax. In the matter of 
Doobqa (hiUBN Gibee . . 0 W. R. Cr. 64 

8. ; Omission to give notice to 

party against whom order is made— Order 


Set Bengal Municipal Act. 1SG4, e. 07 
« B. L. R, Ap. 0 : 16 w. R. Cr. 76 


0, Ijevy of OowpeaMtioa to 

cofaj^iRant— Cinf Procedure Code, 1S72, t. 
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f of fine — Procedure The'propcr course of pto- 
Ire tinder 8. 30S of the Code of CriminAl Pro- 
ire was to impose a fine, and out of tho fine 

i ied to direct payment to the complainant of 
amount as the Court thinks fit, having regard 
he provisions of the section. Mohesh Mcsdul 
I noLA Nath JlnKcri. . 3 C. Ii. R. 404 

i. Costs, order for — Comjien-w- 

|to complainanl — Cnminaf Procedure Codt,1872, 
Court Fees Act, 1870, s. A, B, and C 
ing been convicted of mischief, the Joint hlagis- 
b sentenced A to one month’s imprisonment, 
iP and C each to pav a fine of RIO fie also 
oted that R12 should be paid to the complain* 
j lletd, that the order for costa uas not a fine 
)e applied under the provisions of s. 308, Crimi- 
Procedure Code ; that what portion of the R12 I 
jpayablo by each of the accused being undetcr- | 
I'ed, it could not be said that A was sentenced ' 
tno and imprisonment, and therefore no appeal ' 
I and that, as the case was one in which the 
ce could not arrest without warrant, the 
jistrate bad power to award costs under s. 31 of 

I tourt Pees Act, 1870, but that these costs 
t he limited to costs out of pocket Mohesd 
IDUL t. BnOLAKATH BtStVAS 

3 C. Z.. R. 405 note 

. I i_ Fine, amount of— Crminef 

oedurt Code, 1861, e 63—Ftnes tnftckd by 
bufrofe. The description of finewhichitwasthe I 
rot of e 63 of the Cnmioal Procedure Code to I 


I 2 . Fine for continuing offence 

BcnQ.AetVI of 1866. SagurDuttwasconneted 
uore a Justice of the Peace fat using a warehouse, 
b , in tho town of Calcutta for the kce^iing and 


Sa cyimiiueu. Inal me coiiviciioii was wiu. 

I the matter of Saomi Drrr Qceex i. Jcstices 

I THE Peace rnn Calcctia 
1 B.Ij. R. O. Cr. 41 : 18 W. R. Cr 44 not© 


13, Dat7y jxiyment of 
fine, order of — Illeijalitij of such order. An order 
for payment of a daily fine is illegal, inasmuch 
as it is an adjudication m respect of an offence 
which has not been committed when such order h 
passed. In the maffer of Sugar Duff, 1 B. L E. 0. 
Cr.4t;InreLoee,9B. L. E Ap. 35 : 18 W.E.Cr. 
44 : Kristodhone Duff v. Chairman of the il/unictpal 
Cotnmisstonera for the Suburbs of Calcutta, 25 IT. 
E. Cr. 6, referred to Rasi Kkishna Biswas v. 
lIOQcmiRA Nath lIozniDAn 

I. L. R. 27 Calc. 665 

14. Offence undet 

Act XXVI of 1850. Where accused was convicted 
under- Act XXVI of ISoOof disobedience of an order 
made by the llmiicipal Commissioners of Puna and 
was sentenced to pay a fine of twenty rupees and 
feightdays’ time being allowed him within which to 


6 Bom. Cr. 103 

16. Fine for future default — 

Order for payment of monthly matnlenance. Where 


order as being irregular and bad in substance. 
AvoKYUOtrs .... 6 3dad. Ap. 34 

_1& _ Fewer of Court to dispose 


of floe. The Court had no power to dispose of fines 
inflicted u]>on prisoners •, such power existed in Gov- 
ernment alone. QtrsEK v. Goluce Dass , 

1 Syde 282 

17. Power of High Court to • 

award flue to prosecutor on conviction for 
felony — Felony The High Court had power to 
award, by way of aitisfaction to a prosecutor, the 
whole or any portion of a fine imposra upon convic- 
tion of a felony before the Court, in the exercise of 
Its onginal criminal jurisdiction Reo r. lIossEpj ‘ 
... 2 Ind, Jur. N. 8. 180 


Un re Love . . . 9 B. L. B. Ap. 35 

} 18 W. B. Cr. 44 

1/n the matter of the pd'tion of lAe CasniMAN or 
BE MOMCIPAL COMMISSIOSERS FOE THE SUBVEBS 
r Calcctta r. Aseesoohdeev Mesh 
i 12 B. I*. R. Ap. 2 

I 20 W. B. Cr. 64 

QtJEts r. Taeisee CiirRs Bose 

21 W. R. Cr. 31 
KEisTOnaoxE Dctt r. Chaieuin of Comuis. 
dsehs Fos ScDtriiBs OF CAumrx 
1 ' 26 W. R. Cr. 0 


W Order for part of fine to 

omeen— Depufafwn to rutore land marks. The 
Joint Msmetrate wav — . .. j-.,, . 
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niTE— conii. 

20. Order for payment of mu- 

nicipal taxes out of fine — Poieer o/ Magulratt. 
A Deputy Magistrate had no authonty to order ar- 
rears of municipal taxduehyaperson tohepaid oat 
of a fine levied on him. Queer v. Bbojo Ktshobb 
Dutt .... S'W. Il.Cr.17 

21. Pine for contempt of Court 

—Omission io stale reasons for. A Criminal Court 
itifiiotiug a fine ^ot contempt of Court should spemfi- 
cally record its reasons and the facts constituting the 
contempt with any statement the offender may 
make, as well as the finding and sentence. Where 
this course was not adopted, the High Court set 
aside the order inflicting a fine. In the mailer of 
Hit petition ol PAKcniNAnA Tambibar 

4 ^led. 229 

22. Procedure to enforce fine — 

Madras Act V of 1865. The procedure to be fol- 
lowed in enforcing the fines from persons convicted 
under Act XXIV of 1859 (Police Act) was that laid 
down in Madras Act V of 1855. Arokymous 

3 Mad. Ap. 9 

28. - Levy of fine— Dj«trea»— Cri- 

minol Procedure Code, 2361, s 61 — “ Court ” In 


Bale. The successor m office of a Judge or Magis- 
trate may levy a fine imposed by ^s predecessor ; 
but the Court which levies the fine must be tbe same 
as the Court wluoh imposed it. Cbukder Coouab 
Mitteb V MoDHOoaooDtm Dby . 0 "W. R. Cr. 50 

24, — ... Ziabittli/ for fine 

after imprisonment t» default. An offender who 
has undergone the full term of imprisonment to 
which he was sentenced m default of the payment 
of a fine is still liable to have the amount levied 
by distress and sale ol any moveable property 


Dey 3 W. R. Cr. 61 

25. Secoverff of, from 

immovtahle properlt/ — Crimiaol Proredore Code, 
JSGI, 8. 61—PeTMl Code, s. 70. On a reference as to 



~ — Realization of 

fine after death of person fined— MoveaHe propertg 
—ImnovtaUe propertij— renal Code (Act XLV 


rUTE — concld, 

of 1860), 8. 70 — Ortminaf Proceiare Code [AclXSV 
of 1861), a 6 — Crimiml Procedure Code (Act X of 
1882), a. SS6. Where a person was fined under the 
Penal Code and died before the fine was paid, and 


that the habihty of the immoveable property oi the 
deceased could not be enforced by distress. PfS- 
V Lallu Kariear, 5 Bom H. 0. 63, followed. S 385 
of the Criminal Procedure Code is not applicable to 
such a case. Queen-Empress v. Sita Nam Mitr-i 
1 1. E. 20 Calc. 478 

27. Refund of fine — Imprisonment 

after payment of fine. A prisoner was sentenced to 


under these bitcumstance3.*the Court had no power 
to onler the fine to be refunded. Reg. v 

Mdla 4 Bom. Cr. 37 

28. — - — ^ Eeeoitry of 

vhen ordered to he refunded— Portion of fine pota 
aa eompensatton to complainant— Sentence of /t'l* 
set asia^— ZUcouery of compewalwa from e^* 
plainant— Procedure— Criminal Procedure 
1882, aa. S45and547. On a sentence of fine b®ag 

......I .» ikBrndaot 


I ' ' *. D ■ 

PHTGER IMPBESSIOIT. 

See TnuJlB Impbessios. 

EIRE. 

. caused by spark from engine. 

5 ee Railway Company . s 14 B- D. F* 
loss by— 

I. L. B. 4 Calc. 736 

.7e«CAEBtER3Acr.5.C _24Cfljc.788 

J‘E.l'i6Calc.308 

riRE-BALE. 

possession of-~ 

See Attempt to o^mT 0 
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riEM. 

liability to tax. 

Ste Madras Mdxicipal Act, 1834, s. 107. 

I. D. E. 14 Mad. 140 

members of— 

See Rionr op Occopanct — Acquisitiok 
OP Riant — pERSoss by whom Rioirr 
MAY BE ACQUIRED . 26 W. H. 117 

L Ii. E. 4 Calc. 957 
I. L E. 11 Calc. 601 

suit against — 

See Plaikt — ^For« asd Costbsts op 
Plaist — Depesdakts . 1 Som. 86 

suit by — 

See Liuitatios Act, 1877, s. 22 

I. Jj. E. 17 Bom. 413 
See Parties — Addtno Parties to Suits 
— PiAmriFPS . I. D. E 17 Bom. 413 
' I. L. E. 14 All. 624 

See PiaisT — ^Foem and Contests op 
Plaint — Plaintiffs. 

B, L. E. Sup. VoL 904 
25 Vr. R. 118 

PIEST CHAEQE. 

SeeBEXQAli Tesasct Art. es 170, 148, 
05 . . I. L E. 31 Calc. 660 

I. L. B.S3 Cate. 666 
lOC.W.N. 647 

riEST INTOEMATION. 

See Cbiuisal Procedure Code. s. 100 (5) 
8 C. W. N. 864 
See IsrosuATios of Coinnssios op 
Offesce. 

Finl information when 

to be recorded— Objeel of recordin;} — Invaliyation 
hij Police commenced tctlhout a first information 
Procedure Code [Aci T of JS9S), #. 
J54— Irregularity A finding his brother AI to 
be missing g«TO information to the Sub-Inspector 
of Police, but the latter dwl not record it under 
s. 164, Code of Criminat Procedure. Nerertbeless 
he commenced mrestigstion and after four dajs 
Arben the matter had bo developed that there 
Avas some reason to believe that J/ had been 
murdered, he for the first tune recorded a statemeiit 
by A as the first information Held, that such a 
practice is altogether contrary to the provisions of 
a. 154, Code of Oiminal IVoCMure, and a statement 
recorded under such circumstanees cannot be re- 
garded as a first information. The first information 
it recorded as directed by a. 151 at the time it is 
made is of considerable value at the trial because it 
shows on what materials the mvestigation com- 
menced and what was the story then UJd. Any 
statement recorded, as in this case, several days 
after the commeneemeot of the investigation and 
after there had been some development, ts not only 


EIE8T INPOEMATIOIT— concli. 



FIRST OFFEKDEES. 

- Criminal Procedure 

Code, a. 562 — Poaers conferred by a. 562 exercisedble 
by a Court of Appeal— Criminal Procedure Code, 
a. 523 f(d). Held, that the powers conferred by 
& 682 of the Code of Criminal Procedure upon a 
Court by which a first offender is convicted are, 
by virtue of s. 423 (d) of the Code, exercisable by 
the High Court sitting as a Court of Appeal. 
Euperor V. Birch (1902) . I. D. E. 24 Alt 306 

FISHERY. 

See Jalkar. 

See JoisDZB op Causes op Acnov. 

I. L. E. 33 Calc. 601 
See JuitisDicnoN . I. D. R. 31 Calc. 937 
See Penal Code, s. 426. 

E Ii. E. 28 All. 204 
ffeeXANS . L Ii. E, 31 Calc, 937 

iofriBgement of— 

Ste Criminal Trespass. 

9 B. L. E. Ap. 19 
I. L. E. 2 Calc. 864 
See Jurisdiction of Civil Court- 
Fishery Riohts . I. L E. 2 Bom. 19 

rent of, suit for— 

Set Jurisdiction— Suits for Land- 
Property IN Dipperent Districts. 

I. L. E. 24 Calc. 440 

right of— 

See Benqal Pbitatb Fisheries Protec- 
tion Act. 

See BsNOAL Private Fisheries Protec- 
tion Act, s. 3 . 4 C. W. N. 247 

See Jalear. 

See Land Acquisition Act (I of 1891). 

8. 3 . . L D. E. 35 Calc. 525 

See Land Acquisition Act fl o? 1831), 

8.23 . . L L. E. 28 Calc. 162 

See LnnriTiON Act, 1877, 8. 26 (1871, 
a 27) . - L L E. 3 Calc. 276 

I. L. R. 6 Calc. 946 
L Ii. E. 9 Calc. 698 
Set Possession, order of Cruiinal 
Court as to— Cases snnen Maois- 

T8ATZ MAY DECtDB AS TO POSSESSION. 

I. HE, 12 Calc. 637 
L H E. 13 Calc. 179 

6u2 • 
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riSBEERY— conW. 

right of— coTicW. 

See PossESsios, oedee op CSIMIlTAt 
CotrET AS TO — Disputes as to Right 
' OP Way, Wateb, etc. 

L Ii. R. 23 Calc. 65 ; 657 

8 c, w. w. lei 

See Ezsusiptios— Right to Resume 

1 w, R. lie 

See Right op Occupahcy — A cQuismos 
OF Right — Subjects of Acquisition' 

I. L. R. 4 Calc 787 ; 061 
2 W. R., Act X, 10 
23 W.R.432 

See Sale Cektificate. 

I. Ib R. 35 Calc. 614 

See Specific Relief Act, s. 9. 

I. lb R, 12 Bom 221 
I. L. R 18 Calc. 80 
I. L, R. 19 Calc 644 

5ee Theft . . 10W,R. Cr.47 

20 W. R. Cr. 15 
I. L R. 5 Mad. 300 
I. L. R. 10 Bom. 193 

I. li. R, 15 Calc. 33S } 390 note ; 302 note ; 

402 

I. L. R. 24 Mad. 81 

1. . ' Nature of right — Incorj-oreal 
hereditament. Jalkar, or the right of (Lhery, zany 
exist in India as an incorporeal hereditament, and as 
a right to he exercised upon the land of another 
Forbes V MiRlIuiiAMMAnHossEnr 

12 B. L. R. P. C. 210 J 20 W. R. 44 

2. Irnmoveable property— 

General Clauses Consolidation Act (/ of JS6S), s 3 — 
Transfer of Property Act (IV of 1$S2), » 106 
A jalkar, or right of fishery, as heing a benefit 
aii«iEg out’of land covered by Hater, comes mtb- 
in the definition of “ immoveable property ” set 
oot in the General Clauses Act (I of 18C8), and is 
therefore immoveable property under e 106 of the 
Transfer of Property Act (IV of 18S2) Ram 
Gotal Bisace 1 KunuMUDDn alias Rooe 
Mahamed lIcNDUL , I. D. R. 20 Calc. 446 

3 Right to Boil beneath water 

Sight to jallar Uhe right to a jalkar ly no 


4. Right to Soil and water in 

on© person — Jntcre«t »n tfie soil. Though the 
right of jalkar <loes not imply any interest in the 
soil, jet \ibcre it IS found as a fact that t>oth wafer 
and land are the property of the z.vmindar as such, 
the two rights are not to bo separated Cuukder 
C uoM \n ItoY f Buroda Kaxt Roy 

W. R. 1864, 03 

® Right to tank — Fishing n* 

f-inl. Till t xcrcL'ic of the right of fishing in a tank 
IS no pn-of of ownership m the lank. Rrtozati 
IIOSSEIN r lit ficc Per-siiad Sincii 6 W. IT. 281 


nSHERY— coufif. 


8. Right In the soil — “Interest in 

land “Soad Cess Act {Beng Act X of 1S71). 
A jalkar does not impart any interest m the soil 
it^lf, and therefore a patni of a jalkar is not an 
“interest in land” mfhin the meaning of the 
definition in the District Road Cess Act. Daito 
V. GmisH CHU.VDER Guha 

I. D. R. 9 Calc. 183 : 11 0. L. R. 305 

7. ■ Settlement of fallar. 

There is no such broad proposition of law 
as that the settlement of a jalkar implies no right 
m the soil. Rakhal CnuBir JIusuul v. Watsov 
& Co. . . I. L R. 10 Calc. 60 

8. Jailor drying vp 

—Right of holder of jallar. IVhen a jalkar dries 
up, the dried land does not, as a matter of course, be* 
come the right of the holder of the j’alkar. Bisses 
Lall Doss v IChvbunissa Begum . 1 W. E. 79 

0. — Drying up _ of 

jhil. Bj’ pottah certain land was Iease<I, and a right 
of jalkar or fishery in a bhil or lake uas granted oa 
payment of certain jamma. The bhil became per- 
roaneDtiy dried up Ilehi, that the want being 
merely of the fishery, the lessee acquired no interest 
in the soli, and the lessor was entitled to re-enter on 
the land formerly covered with the water of the 
bhil SUBOOP CHTODER JIOZOOMDAB V 

SRdEEE & Co. . Marsh. 334 : 2 Hay 

10. — Change in course of rivets 

Riirftf of oxener of soil. If a river merely 
its course, the old dry course of the river must M 
taken to have become private property { and •» 
incident to and part of the same, the ornier 


11, JoKar-iVat'?* 

alle rner. The jalkar, or right of Ashing, w * 
navigable ti>er is not nflected by reason of 
river having merely changed its course o™? 
Anund ilohvn Zloitro, IP. R 1S61, 

Sibessary Dales v. JAdhy Dabee, 1 IP- -^^.Vcov 
^n^ished. Taeisi Cuubx 

J Joint 

fishery. A co-proprietor cannot be sued 
fishing in a jalkar in which he and 
unetors were cntitleil to fish, merely hcca^^^ 


Siiaha 

13. 


iBDOOLGuifN-Y - • “ 

Drying Up of rlv«r 


Iff up of 

ifi.!:, Tn a milt fo «*''’• 
,ght WAS 
, llfClf* 
hat thv 
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eniitti nf t>ii« (y'mnied 


. .U r7,M ^ 


up and the defendants acquireil a right to the land 


14 ' Diverniou of flow of etream 

—Increase and decrease «n flow of water. It mat- 
ters not whence the water in which ^ has a right of 
fishery comes. 4’a right is not le«acned, nor B’» in- 
creased, because a portion of the water formerly 
flowing in A’s channel has been diverted from it, and 
because the water of fl's river now flon a through it. 
Nobis Ciitoder Roy CnowDnnv « Raoha Peraee 

Debia 0W. R. 17 

16. Rights of JaUcar in flooded 

lands. Tho gtadual flooding of a taluih may 


over It. SisesscrsE Pabee t>. Luznv Dabee 

1 R. 88 

16. Restriction on fishery 

lights by owners of bed of river— Ttmitiny 
area of water The owners of the bed of a nver 
, , J... ... ... „„ tn n.A «K.> Km) a* to 


SIoosEiUEE . . . . 6 C. L R. 242 

17. — — — - — Interference with 


18. . 


\y . R. Aud4. l.i« 

. Jalkar rights in perguanah 


—Jiiffht of owner c/ peryunnah. A projwietorof the 
entire jalkar rights of a pergunnah is entitled to fish 
In any natural w atcr-course, or any jhil or pond not 
made by human agency. Khooroosamoye Cliow- 
snnAix Jov ScxKER Cnownttnv 

W. R. 1804, 207 


10 Presumption of right of fish- 

■CTj itOTH long possession of tank. Where a 
jvrsoD is found to have been from of old m poawe. 
Sion of a tank, it may be presumed that he Uentifled 


PISHERY-confd. 

to the fish therein, although there he no actual proof 
that he has asserted his property m the fish by fish* 
ii^. Hctr Pershid Roy r. Badree Narais Gm 
, l.N. W.14 

20 Exercise of right of fishery 

from permanent settlement— Open channels 
tn flier. A party owning the right of fishery in a 


Dels become finally closed at both ends, t e., so long 
as fish can pass to and fro. Krishnendbo (Slow- 
DDRY ft SimvosioYi . . 21 W.R.27 

21. Adverse right of— Eiercwe of 

right of fishery — Right to possession. When a 
person exercises the right of fishing in a tank ad* 
versely for twelve years, his right to fish becomes 
absoluteandindcfeasible. Luckhimony Dassee v. 
Korcxa Kant Morrao . . S C. D. R. 500 

22. Dispute as to fishery rights 

— Possession — Title In a dis^t© about jalkars 
between the proprietors of a neighbouring estate, 
where the titlc-derfs of the two parties do not speci* 
ally mention the particular pieces of land or water 
in contest, the title of the parties must depend on 
tho fact as to which of them has been in possession. 
SaAOtASooNDtntEsDEBiAft Collector orMALOAn 

12 W.B. 164 

23. Right of fishery In navi* 
gable river, proof of— Pnwfe ojainsl puihe 
Tight. When tho exclusive jalkar right In a narj* 
gable river is set up against tho ordinary rights of tho 
State and tho community, it must be estanlished by 
clear and strong proof. Baoram v Collector or 
BnvLLoos Collector of Runopore r Ram- 
AADCB Sciv ... W. R. 1884, 243 

24 . Right of fishery 

m fuso^h^ fuff The right of fishing in a navi- 
gable nver does not belong to the public, nor is the 
(iovemmeot prohibitc<! by any law from granting 
to individuals the exclusive right of fishing in such 
a nver. CausDER Jaleah v. Ram CmraN 
Mookprsee . 16W. R. 212 

25 Right of Govern- 

ment Semite The Government may have an ex- 
clusive right of fishery in a navigable river Acn- 
uMBirJnAr Jewcn . UO.L.R,ll 

26 Jallar — Private 

and pvbUc rights. A private right of fisberv in a 
twlal navigable river mu<t, if it exists at all, M de- 
rived from the Goiirn and esLsblished by very clear 
evidence, M the presumption is agamst any such 
pnvate right. Queere IVhether such right can bo 
created at alL A mere recital in quinquennial 


Ged if construed to apply exclusively to a right to 
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fish Trithin enclosed water, such as a jhil. Pno* 
STONo CooMAK SntCAB r. Ram Coobiab Parooet 

I, L. E. 4 Calc. 63 

27. - . , JligKl of fishery in 

tidal rhir — PrescnpHott The right of theputdicto 
fish in tidal waters in British India may he cuitajed 


acquisition of an easement against the Cro\ni Vr- 
BzsA t’. TArari’A . . I Ii. E. 8 Mad. 467 

28, ■ — — ■ — - Right of fishery 

in tidal navigable riter~Orant of rights by Crotcn— 
Gfa«(, uhere there ia no hilt by prescription, must 
be proitd — Evidence as to nature and extent of 
grant. The exclusive right of fishery m tidal nari- 


riSHEEY~eon/if. 

subject to the right of navigation and such other 
lights as the public baa in such rivers. Doe d. 
SeebLristo v. East India Co., 6 Moo. I. A. 257: 
Gated} Hotsan Choit'dhret v. Lamb, S. D. A. 1859, 
1357 : Bagram v. Collector of Bhulloa, Gap Num- 
ber TT. B. (1881), 243 ; Chvnder Jaleah v. Bam 
Chum Mookerjet, 15 IT. B. 212 ; Bdban Mayacha 
V. Maya Shravucha, I. L. B. 2 Bern. 19: Prosunno 
Coomar Bxtcar r-Bamcoofnar Paroee,!, D B- 4 Calc. 
53 : and Bart Das Mai V. Mahomed Jalt, I. L. B. 
11 Cafe. 424, referred to. Value as evidence of the 
thakbast map in such a case discussed. Span 
ZdSahu V. Luchman Chowdhry, I. L. B. 15 Calc. 
353, and Syoma Sunderi Dassya v. Jaydundha 
Soolar, I. L. It. 16 Calc. 186, referred to. Sat- 
cowET Chose MosnAt, v. Szcpetaby of State fob 
Ihdia. . . . I. Ii. E. 22 Calc. 253 

31. - Fishery in naii- 

gable riier — Doha left by recession of rner-^ 

f- , , r ■< • , ' 


|iiv.v.iipUuu ju pt.i..suiw uu«Ktug luetuseivea lo i>e 
the holders of a lalkar under an qara, the mere 


tiguis ui lue aiiegeu uuiueis «ji lue ijatd, utiu vi 
acquiescence in their title In the case of a grant 
of a jalkar, in ascertaining uhat the boundaries of 
the jalkar are, or uhat rights of fishery are con- 
tamed wilhm those boundaries, uhether the subject 


jjiLJUue (uerigui oqiuuery ui hum uatigAuie iixcni. 
■Goni Das JIal v Siahompi* Jaki 

I. Ii. K. 11 Calc. 434 


20, User — Prescrip. 

(ion FlamtifTs claimed right to Catch fish m a tidal 
riirr at a certain place by putting up stake nets 
acro«:s the river. 7hisright mbs alleged to be based 
on custom nhich uas^not denied by defendants, 
and user /or thirty years was proved. Iho claim 
uaa decreed, //e/d, that plaintiffs were not bound to 
prove sixty jears’ excfusiTC use to support their 
claim. Kauasavta f. Sami I Ij. E. 12 Mad, 43 


' Bight of Covem- 


went in naiigalle rttert and fishery therein — 
Croni by Goirmment of right to private . 

duaU /ts rcgnnla this side o£ India, tbo bed of a 
tid^ narvabteni cr is vested in the Cvouii ,an(l the 
right of fifherj in mch ri'er, as also the Ind ol the 
itevU, may be granfeil by Government (nfae- 
thvr It Uj If) iht; exircioc of their prerogative os (he 
t^wn or M rrprteenting tbe public) toprivatein- 
cliTiduals to Le..hfJd by them as pruate property I 


suen lakes, floi/w, uc , so long as inesu isitw 
in communication with the main channel ** *" 
seasons of the year. 3. 3. Grey v. .4nu»d 
Moilra, IT. B. Gap No. 108, relied on. p‘ 
nendro Bay Chovidhry v. Surnomoyee, 21 TT. ff- 
57 : end Tarim Charan Sinha y. Walson d? Co > *• 
Z. B 17 Cole. 963, referred to He&i Ckaitobi 
CnoWDHCRY 0. Jaoaddidba Nath RaY fl9Q5) 

9 O. Vf. E. 834 
Jttllar rights- 


Grant by Government, presumption of— Bight of 
fishery by prescription— -Fishing in naiigalle riiet- 
Though there may not be any exprcsi pant a 
rightoffisheryinBnavigableriver running Ibrouse 
land permanently settled with the 
stiU bo presumed in their favour, as l 

the settlemeiit, from a long continued user of ^ 
right. Ban Bass Mai v. Mahomed 3ak'. l-^- 
Ii. 11 Calc. 434. referred to Sabat Ch^nubaKOt 
V. KaijucaM Malo ( 1906) I. 1 j. E. S3 Calc. IS 

33 , Fishery right »» 

tidal and navigable river tchen the river 

Its course — Bight of Oovemmenl vuntits 


fieiMfenf 


F{$htry-1^^'‘ 
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his estate. * 'What evidence is necessary to provo 

• ’ ' • . . 4 f 4-.1- fy in ft 

■ . ■ ClUT- 

1- C. «■« . N. 834 

35 . Pu6hc navigable 

flier, fishery in — Arm ol the flier eeosinj; to 6e on 
arm of a fioicing rtfer, effect of. When on aecount 
o! a change in the course of a public navigable 
river an arm of the river ceases to he an arm of 
the flowing river, the person, who had a right of 
fishery in the river, ceases to have any right to it ; 
it becomes the property of the adjacent oirner. 
Krishendra v. J/o^arant Sumomoyett SI 11’. S, 27 ,* 
Jogendra Karain v. Qravford, t. L. It 32 Calc. 
1141 : J, J. Orey v. Anund Mohun, IT. Jf. 1864, 
lOS, referred to. Isbaw Chandra Dass Sarkab 
V. UrENDRA Nath Gnosn (1908) 12 0. W. N. 659 

30. Hon-tidal and non-navi- I 

gable river— Gradual encroachment vpon 
neighbouring estate — of fishery over portion \ 
encroaching-— liegulaUon XI of 182S, s, 4, cl. 5. 


explained hojia v. Jltuiuan Jiunun i/idAur, ti 
iloo. 1. A. 467, relied on. KaRENDRa C&anIira 
Lasibi V. SuBEsn Chandra LAinRt(1006) 

10 C. W. N. 640 


The right of the public to fish in the sea. nbetber it 
and Its subjacent sod be or be not vested m the 
Crovm, IS common, and ts not the subject of pro* 
perty. That riclit may, in certain portions of the 
sea, be regulated by local custom Members of tbo 
public, exercising the common right to fish m the 
sea, arc bound to exercise that right in a fair and 
reasonable manner, and not so as to impede others 


L Xk R. 2 Bom. 19 

38.. Adjunct of right of flabery 

— Jttght of ferry. A right to the jalkar of a river — 
that IS, right to the produce of the water, such as 
fish, etc.-^oes not neecasardy carry withitangbt 
of ferry. Gofeb Thaeoo&aee r. Sheo Sevtui 
Misskb . . • 6 IT, W. 96 

30. Dispute relating to a 

flahery — IJ'AtfW procertfiajs sAovU be nndcr 
$. 107 or s, J45 of Cnmiaaf Procedure Code 
(Aft V of 2S9S). INbere there u a bond fide 
dispute relating to a fi.diery right, the t^vper 
courtc for the Magistrate to adopt b to proc^ 


FISHERY— <onc/(f. 

under a. 145 ol the Criminal Procedure Code, and 
not under a. 107. The words in b. 145 are man- 
datory, while the language of a. 107 is discretionary. 
Doleg^ind Ckoudhry v, Dhanu A’Aan, I, L.H.SS 
Cak. 659, followed. BaLAjrr Sixon v. Bdojh 
O nosE (1007) . . I. L. B. 35 Calc. 117 

FITNESS OF SURETY. 

See SEcrmnY roR qood behavioub. 

13 O. Vr. N. 80 

FIXITY OF RENT. 

See Bengal Tekascy Act (VIII of 1885), 
8.116 . . .12C.W.N. 804 

FIXTURE. 

See ExcROACnMENT. 

I. L. R 34 Calc. 844 
See IssoLTZKOY Act (11 & 12 VicT.. c. 21), 
s 23 . I. Ik R. 26 Bom. 659 

— Landlord and fenonf— 

Lease — Asjiijnmenf of lease— Pnivfy of contract — 
Z,iabtfify to repair — Transfer of Property Act [IV 
of 1882), s 3. The word future is one of common 
use m English law, but in India the word u not 
60 familiar, and the maxim, ' guieqytd pianfafur 
$olo, solo cedif.’oD which tbo Jaw of England as to 
fixtures ecems to have been origmally founded, 
has never received bo mde an application here 
as there. For anything to bo a fixture it must 
be “ attached to the earth " as that expression b 
defined m e. 3 of the Transfer of Property 
Act. IVhere the occupiers of premises continue 
IQ possession lo the belief common to them and 
the owmer of such premises that they hold under 
the terms of a lease, which had never been assigned 
to them by the original lessee and which had cx. 
pired, they are bound to carry out such covenants 
as to repairs, etc , as would have to be performed 


OD any pnvity of contract or estate, whether legal 
or equitable, created by the lease. ChLATCBBHtj v. 
Bennett (1906) . . X D. R. 29 Bom. 323 

FOOD, 

adulteration of— 

See Calcutta Municipal Act (Bts. 

Act 111 or 1699). 8.406. 

X Ik R. 30 Calc. 643 

destruction of— 

See Calcutta Municipal Act (Ben. 
Act UI or 1699). as. 602, 605. 

X Ik R, 30 Calc. 421 

FORD. 

See Public Xcuancb. 

XlkR.S2Cale. 830 
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FORECLOSTJBE. 

See BENaAL ItEauLATioiT XVII or 1806, 
S.8 . . I. L. R. 29 Aa 146 

See Moktoaoe . 10 C. "W. IT. 778 

See MoBiaAOE — ^F obeclostoe. 

See Tbanseeb op PROPEary Act, 1882, 
8S 87. 89 . 1. Ii. H. 32 Calc. 253 

8 C. W. N. 677 
See Tbasspeb op PaoPEMY Act, ss. 86, 
87 . . . 18 0.^7.11.742 

BUit for — 

See JuBiaDicTioN — Scira fob Lakd — 
Forecloscbe . I. Ij E. 4 Calc. 283 
, See lIoBTQAOE . 13 C. "W. N. 300 


POEEIQN COUET, JUDGMENT OP- 

contd. 

See Company — ^Winding tip — Genebii. 
Cases . . 8 Bom, O. C. 200 

I. L. E, 0 Bom. S48 

See Debtor akr Cbeditoe 

I. D. E. 10 Mad. 85 
See Execution op Deckee — Applica- 
tion FOB Execution, and Powers 
OF CouBT . I. L. E. 7 Calc. 82 
See Execution op Decbeb — Deceees 
OP CouBTS OP Native States 

I. L. R. 16 Bom- 218 
See Res Judicata — Competent Court 
— Genekad Cases. 

I L. E 13 Bom- 234 


FOREIGN AND NATIVE RULERS. 

See JUBisDioTioN op Cito, Coobt — 
Foreign and Native Rulers. 

I. L. R. 21 Bom. 351 


foreign court. 

See Execution op Decbeb— Fobeiqn 
Court. 

See Fobeiqn Couet, Judoment of. 
SeelNJUNCTioN . I. L. R.HS Calc. 233 

■ ■ -- Frivate loternational Law— Smi 
m British Court on loretgn judgment— Ternlortal 
juriidiellon—Briltih ttibject — IhmteUe — Nation- 
ahli/ — Decree of Foreign Court aa evidence in Court 
in Brilteh India — C»ci7 Procedure Code (X/V of 
I8S2), e. 13. A foreifCQ Court Has no jurisdiction 
over a psrsoa who is a British subject domiciled and 
residinji in British India, who was not within the 
territorial jurisdiction of that Court either at the 
time when a suit was brought against him or pre- 
viously, and who never subjected himself by any act 
of his, such as by appearing and defending the suit, 
to the jurisdiction of that Court. A decree passed by 

. ■ r • , . . . cannot 1^ 

Even if 

' • territorial 

■ ign Court, 

Y a Court 

' ' . nmed by 

birth on the soil, and not by citizenship by descent. 
There is a distinction between a case in which a 
defendant puts forward a loretzn judgment as a bar 
to a Buit under 8 13 of the Code of Civil Procedure, 
and a case in which a plaintiS seeks to enforce a 
foreign judgment. In the former, it may fairly 
bo supposi^ that the parties submitted to the ja- 
ris'iiction of ' the foreign Coart. Qurdijal Smqhx. \ 
Pa)a of Fatidloi, I. L. It. 22 Cate 222 : L. It 21 \ 
I. A JT/, foliowctl. ChnusTiEN V. Dblannet i 
I. L. R. 20 Calc. 831 

FOREion court, judgment or. 

s<« AwiRD . 1, L, R. 31 Calc 274 

Su Cause op Action. I 

I L R. 31 Calc. 274 ' 


I admissibility of, in evidence— 

, See Trade IIarx. 

I. L. R. 25 Bom. 433 

I — - against insolvent, validity of— 

I See Jurisdiction— Causes op Jurisdic- 

tion— Cause OP Action— 

AND Aqent . I, L B. 28 Mad. 614 

1. Execution of decree of 

foreign Court— h foreign judgnueU- 
The rule in the case of foreign judgments sought to 
be executed in our Courts is, that such ]utlgiu*Dt* 
must finally determine the points in dispute, ano 
must be adjudications upon the actual merits, ana 
that they are not open to impeachment on toe 
ground of want of jurisdiction, whether 

cause, the subject-matter, ot the parties, or fast 
the defendant was not summoned, or bad no 
opportunity of defence, ot that the judgment was 
fraudulently obtained. SREsnuBEE 
COPAULCffUSDER SVUUNT . 15 W. B. OUW 

2. Suit agaia-df^- 

Aon »» repre»enfo/iM capacitj/. The plaintiff oo- 
tainod a judgment in a French Court against ta 
father (now deceased) of the defendant PUinti 


juugmeut. me luivei 

for the plaintiff against the defendant per«o / 
for the full amount of the decree in the r 
Court and interest. Held, that the defendant wa* 
bound by the judgment in the nj 

against him as representative of bis fatne » 
personally bound to pay all costa avrardca t , 
him ; but that, in giving effect to the 
loent, it wasjlo be exerted according 


fc Jt. ^ ^ 
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TOREIQN COURT, JUDGMENT OF-- 


rOREIGN COURT, JUDGMENT OP— 


tonld. 

3. ^ Proetiute ingiring 

to foTtign ju/fym«n<— Froo/ of itrvtee 
of pr6cc?i— A’ofice, «ertiee of, on eontribvtory of 
Company. Courts in British India, whra called 
upon to give effect to a foreign indgnient, should 
insist upon a strict proof of the calidity and sereice 
of mniaonses and other processes aiieged to ha^ 
emanated from a foreign Court, and made a 
foundation for a liability to be enforced here by 
Courts that hare no cogniuince of the case on its 
merits. Edtjui Bcbjorji v MtSEKji SonanJi 
Patel . . . L Xi. H. 11 Bom. 241 

4. Extevtion of decree 

— Foreign decree — Execution m Brituh Indm of 
■decrees of Courte of A’a/n-e Stole*— Fndence 

' —Certified copies of foreign ludteiaf records— 
CoocTi BeJiar, eieculian tn Lrtlish India of decree 
poss'd by Courts of A decree of the Court of the 


flrder teas forthwith, issued for^the attachment of 


Cooch Belur Court through the District Judge 
in [order that a certificate might be giren in proper 
form, and directed that the other points raised 
should be decided after the return of the paiicrs. 
r ■ I r .1 • 


Held, that the Subordinate Judge act-d properly 
in sending the record back to the Cooch Bcbar 
Court to be properly certified, and also that be 
thouU have set aside the excculion-proceediu"* aa 
being altogether void, but, as that formed no 
portion of the grounds of appeal urged in the lower 
Appellate Court, the appeal should be dismissed. 
CiSEB Mahomed Sabsab r Tabivi CnsRS 
CnccEEnniTi . . L D. B. 14 Calc. 646 

6. - — ■ Suits in Ertlith 

Court on ludjmtnlt and decrees of Courts estalJirhcd 
tn rrcoynijfd foreign StofM— Tcmtonol r«n#rfie. 
rion of roeh sepaiale Suite in pcrconaf artions—~ 
Ciril Procedure Code, fSSJ, «i 43j and 43i~ 
BijAl of suit Junsiiction. being properly terri- 
torul and attaching, with certain restnclions, 
upon every jierton permanently or temporanly 
resident w'lihin the territory, does not follow a 
foreigner, after his «ithdra«al thence, bviog in 
another State. As to land aithin the Iwitoiy, 
jun«liction always exists, and nay exist over 
moveables within it. arid exists m questions 
of status or suecesson governed by donieile. But 


no territonal legislarion can give jurisdiction. 


the cause ofaetioii has arisen, nor in cases of contract 


HO 

actions Ex parte decrees for money were made 
in the territories of the ruling Chief of Fandkot, a 
State in subordinate alliance with the Government 
of India, against a person who had been employed 
by that State withm its temtones, but had, before 
suit brought, relinquished bis employment, had 
left the State, and was then, at the time when he 
was sued, resident in another State of which he 
was the domiciled subject. Held, that there decrees 
were a nulhty by international law, and could not 
receive eflett in a British Indian Court. Beeguet 
V. AlaeaTihi/, 2 B. tb Ad. $51, distinguishetl The 
judgment of BuCKorRx, J., m S^hiUbu v, TFeston. 
hole, L B.SQ.B 155, referred to and explained. 
There is no ground for supposing, ns did one of the 
Courts below, that no suit wUl lie upon the jndg. 
ment of a recognized foreign Indian State Gm* 
btAL SlVtiU r Rua or Fabideot 

I. !>. B, 22 Cato 222 
IJ.B.21Z. A.171 

6 — — . Friraf* infer* 
nafionol lata— Suil in British Court on hreijn jiufj* 
ment — Territorial ^urMdicfion — British eubieel— 
Domicif*— .Vofionafify— Decree of foreign Court 
as etidenee in Court in British India — Cm7 Fro* 
eedure Code (J/F of 1SS2), i. 13. A foreign Court 
has DO jurisdiction over a jierson who Is a Bntirh 
eubjcct domiciled and residing in British India, 
who was not within the terntoiiai jun^vction of 
that Court either at the time when a suit was 
brought against him or previously, and who never 
subjected himself by any act of his, such as by 
appeantig and defending the nit, to the junsdic- 
tion of that Court. decree passol by a foreign 
Court acainst such a p^on cannot b? given effert 



tuMtion between a case in which a defendant puts 
fonraid a foreign jadzment as a bar to a suit under 
L 13 of the Code of Civil I*rocedure, and a case in 
which a plaintiff seeks to enforce a fereigo judg- 
ment. In the former it may fairly ^ suppos^ 
that the parties submitted to the jurisdiction of 
the foreign Court GurdyalSinghr. Ba/a of Farid- 
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conld. 

kot, I. L. B. 22 Calc. 222 : L. R. 21 J. A. 17], 
foJJoired. CluBrsTizN v. D£UJr»Br 

I.Js. B. 26 Cale. 931 
3 C. W. W. 614 

7. ^ Decree “ »» a6- 

sentem ” — Suhmuston to jurisdiction — Suit on 
judgment of foreign Court. The plaintiff brought a 
suit in the French Court at ICankal against ^e de- 
fendant, a British subject, resident in British India. 
The defendant employed a rakil to defend the suit, 
but, on the case coming on for hearing, the vakil 
stated he had no instructions, and an ex parte decree 
was passed. An apphcation by the defendant to 
bare the decree set aside was held to be time' 
barred. The plaintiff now brought a suit on the 
judgment of the French Court to recover the 
amount decreed to him Held, that the suit was 
not maintainable for the reason that the decree bad 
been passed against the defendant m ahsentem by a 
foreign Court, to which he had not submitted him- 
self. iSemtle Even if the foreign judgment bad 
not been entirely inrahd as against the aefendant, 
the British Court would have had jun^iction to 
disallow an item of claim allowed by the foreign 
Court on account of prospective damages which was 
unsupjiorted by endence. SiVARastati CuEtn v. 
iBtntaM Sahcr . . I. L B 18 Had. 827 

8. ' Smt in foreign judgment — 

Judgment not for an aicertained sum of monetf— 
Mtttntainabtlity of suit. I’laintiff, having ohtainraa 
decree in aDistrict Court la the ptovmceoffilysore, 
applied to that Court, in execution of the said 


brought a suit for an account in the District Court 
of South Cauara. Held, that, as the foreign judg- 
ment on which the action purported to be brought 
was not a judgment for an ascertained sum of 
money, it constituted no foundation for an action. 
Smith t-. CciSLuo . I Ii. B, 22 Had 882 


0. on a foreign 

judgment — CiVii Procedure Code (Act X2V of 
18i2). s 14. o» amended by Act Yll of J8S8 A 
suit will lie on a judgment of a Court in a Native 
State. SIaYaram v. Bavji I. D. B, 24 Bom. 80 


10 . - 


Naftre Covrls, 

suit on decree of — 5uila in India on judgments of 
Courts in India — Jurisdiction of Small Cause Court 
— Cinl Procedure Code (Act X of ISTT), s. 434. 
No suit is mnintainable in any Court m Btitish 
India founde<l upon the judgment of a Court situate 
In a Native State The Courts of British India 
cannot enforce the decrees of any Native Courts, 
except as provided by a. 434 of the Civil Procedure 
Ccxle. Alt X of 1877. Under that section, the 
certain Native Courts may bo executed 
in BnliHh India, as if they had been made by the 
^urti of British India A suit will not bo in the 
^urtsof India upon the judgment of any Court In 
Jintish India Ihe only exception to this rule ism 


(POBEION COUBT, JUDGMENT OP— 

conld. 


ugation neiougiDg to me Class oi luipiieu cunuatis. 
A Court which entertains a suit on a foreign jneig- 
ment cannot institute an enquiry into the merits of 
the ori^nal action or the propnety of the decision. 
Quare: Whether suits on foreign judgments are 
maintainable in the Civil Courts of India. Bhava- 
NtSHAHEAR ShEVAKRAM V. PUBSADRI KiUDAS 

I. L. E. 6 Boiru 292 

11 Judgment of 

Court of Xative State — Jurisdirtion of Civil Court. 
The Civil Courts of British India have jurisdiction 
to entertain suits brought upon the judgments of 
Couits of Native States. Bhaianishankar Sheial- 
ram v- Pursadrt Kalidas, I, L R. 6 Bom. 292, 
dissented from. Sama Ravab v AlorAMiLii 
CnETTi ■ . . . I.D.B.7Had.l64 


12. Parlies— Rem- 

hers of firm not resident in place where juig- 
ment was obtained. A obtained a decree a^nst 
B and C in Ceylon, and, having realiied a portion 
of the sum detreed by sale of property in Ceylon, 
instituted a smt for the balance upon 5? 

judgment in British India against B, C, D, F» 
on the ground that all were members of 
Held, that the suit would not lie against P» a, *» 
upon the foreign judgment 
Kabwak . . . I.L.B.eHad.278 

13 . I — Nafiw Staley 
Cause of action.’’ Jurisdiction — 06/ef/io» 

dtcfiOR on appeal. K sued C, who resided in BnuS“ 
India, upon a bond executed by 0 in favo^ o 
K wjtbm the territory of P, a Native State, and ob- 
tained a decree. Having obtained satisfaction * 
part, K au^ G upon the judgment of the Court o 
P in ft British Indian Court at T. Hell, 
the decrees of the lower Courts, that the Court 
P had jurisdiction, and that K could sue upon 
judgment of that Court in the Court at T. KAti 
rtrOAKT ClTETTr V. CaOZAUNOA PlLBAI , , ,ne 
I. Ii, R. 7 Had. 105 

14. Limtlalion.—0au^ 

of ftcfiOft-Aff Xir of J8S9. In a suit brought 
upon a j'udgment in the "French 
C^ndemagore t—Held, that the period of b“' 
tion must be reckoned from the day on woicn 
French decree was dated, and therefore t 
Courts to which Act XIV of IS'iO apyhe^ 

suit aould bo barred at the expiration 
from that date. Heebamosee Dossee c. 

2 Ind. Jur. If. S. 233 : 8 W. B. 83 


TUONATU CnOSU 


Cause of action. The remedy by suit In « 

Court continues open for the period prescri 
the law of that Court, without 
own laiw of Limitation of suits. A i, 

meat is conclusive as between the j 

cannot bo questioned ojion the ground ol ira « 
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rOREIQN COURT, JUDGMENT OF— 
conld. * 

want of jurisdiction, or that it was unduly obtained. 
Suits on foreign judgments may be maintained 
within ' ‘ six years from the time the cause of action 
(the judgment) arose." BoLonau Gooy c. Kam> 
SENSE Dosses ... 4 W. R. 108 

18. Jurtscfieiion of 

foTtijn Court — ifesiienee of de/endunt — Consfructite 

'ri... a V-___ 

. ’ t of 

It 

XI 

ordinarily resident in British India, and that he 
had not appeared to defend the suit at Kandy, and 
• was not at the date of that suit, or subsequently, 
even temporarily resident in Ceylon; hut he uas 
a partner in a firm which earned on business 
at Kandy, and be was interested in lands at tliat 
place which he had visited once or twice. Held, 
that the Court at Kandy had no jurisdiction over 
the defendant. KALi.asARurPA Settiab v. 
htanoMED Iburam Saheb I. D, R, 20 Mad. 112 

17. Jurvsdielion of 

foreign Court — h’otice, tconl of. The defendants, 
who were British subjects, purchased goods from 
the plaintiff in French territory. The plamtia sued 
the defendants in the French Court and obtained 
judgment against them, but the defendants neither 
resided nor owned property in French territory, and 


would have Lad jurisdiction (apart from the ques* 
tion of notice) it it had been proved that it was 
intended that payment should he made in French 
tenitory. Banoabusami v BaLasccicamanuk 

I. L. R. 13 Mewi. 408 

18 Citif rtoeedurt 

Code, t. Ji — Hig^t to re-hearing of cose — TTaner 
of objection to jurisdiction. In a suit upon the 
judgment of a Court at Bastar, it appeared that in 
the suit in nhich the judgment was pronounced the 
defendant took no objection as to Uie junsdiction 
of the Court, and that bo earned on business by bis 
agent in the Bastar temtory, and that a decree was 
passed for the plaintiff after evidence adduced on 
both sides in the ordinary way. Held, that the 
defendant was not entitl^ to have the case re> 


A, li. Iv. au Mbu. bw 

10. Ci'iil Procedure 

Code, JSS2, *. Id — /’ctrrf of Court to inquire into 
IKe merits. Where a suit was brought id s Court 
in Bntish India upon the basis of a decree of (he 
Council of Regency of the State of lUrapur : Held, 
that the Court was trapowered by a. 14 of the 
evde of Cinl I'roeexlure, as amended by a. 5 of Act 
Vll of 18S3, to cenMder the merits of the case u 
which the decree of the Council of Begency had 


FOREIGN COURT, JUDGMENT OF 

contd. 

been passed. Collectoe of JIoradabad r. 
Harbaks Snean . . X L. R. 21 AIL 17 

20. — ' ■ ' — . Joint Contract— 

Ztobifity of partners — Judgment recoiered against 
one partner — Jles judicata — Cnil Procedure Code 
(Aft XIV of 18S2), ss. 13 and 14. The defendant 
were partners trading m the name of Vishnuram 
Gopinatb and Company On 6tb July 1895, at 
Ahmedabad, the first defendant borrowed &om 
the plamtiS, for tbo purposes of the partnership 
business, a sum of IllU,(H>0 and passed a khata m 
the namc^of his firm. On 35th April 1806, at 
Baroda, he passed another agreement to plaintiff 
under which the plaintiQ was to recover the debt 
due to him from the partners jointly and 
severally. On 2nd October 1806, plaintiff obtained 
a decree on on award against the first defendant in 
the Civil Court at Baroda for R13, 909.4.0, and in 
execution of this decree ho recovered a sum of 
R7,000 In 1807 plamtifl Sled this suit in the 
Court of the first class Subordinate Judge at Ahme- 
dabad to recover the balance, tiz, R6, 909-4-0, 
from all the partners (defendants Nos. 1 to 8). 
Defendants Nos 6 to 8 resided in Baroda territory, 
the rest in British India ; defendants Nos. 3, 3, and 
4 defended tbo suit Tho rest did not appear. 
The Subonlinato Judge dismissctl tbo suit, holding 
on tbo authority of King v. lloare, 13 it. if W. 
494, that the judgment of tho Baroda Court against 
one partner (the first defendant) was a bar to a 
fresh suit against tho other partners on (ho samo 
cause of action. The plaintiff appealed to the 
High Court. Held, that the principle of King v. 
lloare did not applv, and that the suit was not 
barred The BaiMa Court bad no jurisdiction 


I. Ii. R. 24 Bom. 77 

2L ElTect of foreclosure de- 

cree passed by a forolgn Court — Lis pen- 
dens — Transfer of Property Art {/F of 1SS2}, *. 
S2—Noliee of eiistence of decree. In 1887, A", who 
resided at Singapore, mortgaged certain lands in 
the Hadura district to S, who sued and obtained a 
condittonalforeclosure decreo on tho 13tb Juno 
1892 in tho Supreme Court of Singapore. Tins 
decree became absolute on tho 3rd October 1«02. 
On (be 13th August 1892, K hypothecated the 
said land to P. In a suit brought by 8 .—Held, that 
the decree of a foreign Giurt cannot directly afiect 
land situated id British India ; that at the dat« of 
the morlgage there was no decree i>urpottmg to 
operate upon tho land ; that the doctrine of /« 
pendma was inapplicab'o. Quote : Whether P 
woubl have been bound if he had had notice 
cf the existence of the conditional decree at the 
date of his mortgage. J'aijun Carm x. 
SCBBASLAXTAN CETTTI . X Ij. R. 19 WTwrt £27 
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I’OEEIGM' COURT, JUDGMENT OF— j FOREIGN COURT, JUDGMENT OF— 
eantd. I eontd. 


22. Effect of adjudication of 

InsolTeney in French territory— FrescA law 
— “ Code de Commerce ” o\ Fra»ce, *- 44S—~Suit 
ayaiTut tTieolvent far debt By s 443 ot the Code 
•de Commerce the effect of an adjucbcation of iitsoU 
rency in French tcrniory n to deprive the inwivent 
of the possession and manapemcat of hia property. 


as to exempt him from futnre liability in respect of 
property nliicb he might eubsequently obtain, no 
amt could be brought against him m Preneb Ictri* 
tory, and, for that reason, outside French territory, 
so long as the adjudication of insolvency remained 
in force. Quelm v. JIawon, 1 Knapp SS6n, fo)* 
lO’IVcd. McBOOESa CHETTlt Ay»iM4l.AI CflEm 
I. D. B. 23 Mad. 458 

23. — Effect of foreign judgment 

—^Objection to juntJiction, uatver of — LtmtMton 
Acts. 1871, a SO 5 1577. s. 2S. Where a defendant 
sued in a foreijtn tribunal takes no exception to the 
jurisdiction, he cannot question the jucisdiction 
jiftcnvards, inssoiuch as be has led the plaintiff to 
believe that the proceeduiOT arc alloived by him 
to be effectual, and encouraged the plaintiS to 
proceed in them instead of irjthdrairmg from them 
and instituting praccedmss elsewhere. Irregu> 
lariUof procedure on the part of a foreign tribunal, 
which ordinarily proceeds m accordance with 
recognued principles of judicial investigation, is 
not a sufficient ground for refusing to give effect 
to its judgment iVhere iimitatioo bars the 
remedy, but does not destroy the right, the judg- 
ment of a foreign tribunal not open to the ob- 
jection that the suit (on a contract) was barred by 
the Lnw of Limitation Appbcabio ui the country 
where the contract was made UaLLAXAMBi 
Mcdauar f. PojrjfosAMi PnxAi 

1. 1., R. 2 Mod. 400 


24. — . CbjKtton to 

juns-Jidion, ifuucr of — Cause of achan If a party 
sued in a foreign tribun.il, which has no jurisdiction 
except by virtue of its own peculiar laws, protests 
sgninst the a«'aiinption of jurisdictiOD by that 
tribunal, but defends the suit to escapo the incon- 
Tcnicnce of being made liable to arrest and 
attachment of property in foreign territory, eod 
appeals from the adverse decision of such tribunal to 
a foreign appellate tribunal without repeating his 
objection to the jurisdiction, his submission to 
tbo juri«'liction H not voluntary, and the judgment 
of iho foreign tribunal does not constitnto a 
talsl caviMs of action in n Court of Bntish India. 
Paruy & Co. r. ArFASAWi Pruai 

I.l,.B.2Mad.407 


— Where parfif has 

suhmima to iuriediclion, irrcffulariiies not affeituig 
Jttrv«b<r/.o« 0/ {ftc Court do not nlioie the jadgmtnl. 
i^rty who baa sulmitt«l to the lurisdictwa of « 
lonigTJ Court Is bound by its Judgment when inch 


judgment is within jurisdiction and does not offend 
thfl principles of natural justice Irregularities 
which do not affect the jurisdiction of the Court do 


be Impeached on grounds which could hare been, 
but were not taken in the lotel^n Court Pem- 
berton V. Hughes, [1899] 1 Gh 7Sl, referred to. 
Gudaru KRisTJf.iyvA Jfaintr v. SIarsdugctis 
VekkataRatjtasi (1907) . I. D B. 30 Mad. 292 
26. Fritaie interna- 

tional law — Foreign Court — Suit on ff /orajn 
judgment to reeoier money due for hoard, lodging 


into merits of the ailton in the Engliih Conrt-^ 
Civtl Procedure Code {Act XIV of 1SS2), ss 2, 13, 
Sspl. e-^Order XI, Rule 1 (e), under the Judicajm 
Act — Feiiifence in England, ifneeemrgio/ixhaomg 
on a foreign judgment-^Interest on money aecreea, 
when no proiishn for such tJ made tn fort's’* Wdg- 
ment, if recoierable— -Order XLU, Rule ‘f’ * 

r«ff , c. llO, s 17— Indian Interest Act {XXXU of 
1839). As a general rule, a Court cap esmstt 
lunsdictioD ever a foreigner, only if be is KSiaeni 
within the limits of its temtorial junsdiction. 
Natives of British India, though 
Allegiance to the common sovereign of Engwno aw 
Bntisb India, and are subject to the sopr«»« 
legislative authority in the British d 

therefore, tho supreme legislature in the "Ot 
Empire authorises an English Court in an? y . 
of cases to exercise junsdiction over a non-rvsw'_ 
foieigner by reason of the cause of action ‘ 5 
wilbiQ its jurisdiction, and that foreigner i*»o* , 
of Dntish India, he cannot treat the 
lussed as a nullity merely because he did not t” . 
within the jurisdiction of the Court which 
it Order SI, rule'l (e). under the 

Judicature Act constitutesa legislative A^ 

Sovereign power, regulating the r-j.. 

case of a Bntish subject resident in British 
and outside the ordin.iry ten'ieonal juri«bction 
the English Courts, aud gives the English 
junsdiction over such Bntisb » 

which fails within the^o^« But it tlia 

4.- ,1... .. r,r. , «o an 

• 1, 


. lapp'j; 

■ . V(IPOJ) 

' ' 6 iL.. M N.741 
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tontJ. 

27 . Domicile — T>fl<t»tiinl nof 

domitilri in forrijn fonmiry— .Yo 
ttppfnrttnft hy dfftnd/^nl or tojuTfdtr- 

lion—Jvrt’'i>eUon—"FoTpjnfr"—^it>)tel of Ihr 
Soxrtc^yn loth of DritfS 'India tind of n /fr»fi»A 
colony Court< trcnpmlly cjcTn«o jnn«>liction 
only orcr persons who Kre within the trmtonni 
limits of theiT }un*hciion, nnd, npirt from nome 
stAtutor^* I'owpr, onnnot cxcrciw junfliction o\Pt 
•nyone l>pyond Us limits irAo/ry r Itn^frld^ 
L H 32 Ch D. 13], irfcrml to. A judR- 
mont of A fotPi;m Court, obtamnl in dtfntilt of 
ajippa ranee apsinst a defentlsnt, cannot be enfoiwl 
in a Court In Driti'h India, where the defendant at 


V. Roatillon, L. R. 14 Ch. D. 3it, referrol 
to. A i>erson does not cease to l/o a " toTcipnor" 
within the meaning of the rule l.aid <lown in the 
abore cases, because he is the subject of n SoTcreiRn 
who is the Sovereign of the country where the judg. 
ment was obtained and the countrj* whefe it la 
aousht to be enforced. Turntuff v, iroUer, 
CiLT.Rtp ”67, referred to. Kissnt Ma«oojkb 
r. Iscr iUuoMED Scllkian (1002) 

I. L. R.a9 Calc. 500 
a.c. 6 O. W. N, 820 


S8. • .t— — JtiriWiCfion of 

Covrt over otrent fortijntr— International La»^ 
Judgment of Court ajainel aleenl farei<}ners auAjcct 
to the lame «oier<ijWy— /fvMorify to 6ind absent 
fortijner mtit 6« eonferred bij express vordt hy the 
supreme au/Aoriij/— 5«6mwaion to jun'<rficf»o» of 
foreign Court, uhat amounts to. Tlieruleof Interna* 
tional I^w that Coarts cannot, by tbeir ^adgments. 


entorceci have aeparate ana aisunct systems oi 
administration and judicature, though owning 
allegiance to the same sovereign A judgment of 


FOREIGN COURT, JUDOMENT OF— 
tanetf. 

In obedience to the process of the foreign Court 


ofsueh Court. Parry .t* Co. v Appasaiemy 
Piff.ii, I L. Jl 22 Mod. 407, distinguishol. 

Raman Chetly v 76urom iSoWft, 1. L. R 
Mad 3.V, distinguishes!. SitAiit Atiiam SAnto 
r Dtreo SvJlin (1900) . I. L R. 32 Mod, 460 

FOREIGN COURT, JURISDICTION OF. 

proceedings of— 

See Cr.r.TifiCATB op ApiitsisTn trios — 
Rioirr TO stje on execute Deceeb 
wmiouT Certipicate. 

I. U R. 17 Mad. 14 
See Evioevce Act, s. Sd, 

I. L. R. 14 Calc. 646 
X Ij. R. 27 Calc. 630 

record of— 

See CosPEssios — CosrEssioss to Maois. 

nuTE . 1. D B. 12 All. 696 

See Foreios Court, jupombst op. 

I. Is. B. 2 Mad. 400, 407 
See RErnESESTiTivB op peceased 
Persos- . I. L. B. 10 Mad. 405 

— — Contract, suit on— Jifailinj/ of eon« 
freef— Cause of action A, a Hindu Bntish sub* 
ject,neitherdomIciled, resident, nor possessing pro* 
perty in the foreira State of Pudukotta, casually re. 
eortM thither end there drew a bill for a sum found 
due to his Creditor B, resident in that State. B 
sued A on this bill in the Civil Court of PudukottA 
ainl got a decree in his favour. B then sued A in 
the subordinate Court of Madura for enforcement 
of this decree. A pleaded that the Pudukotta 
Court bad so jurisdiction to pass the decree sued 
on, and that he had bad no notice of the suit. It 
was found, on regular appeal, that A had had notice, 
and decld^ that the Pudukotta Court had jurisdic* 
tion. Held, on special appeal, that the Ctnl Court 
of Pudukotta liad no junsdiction to tiy the suit. 
That the mere making of a contract within tho 


XD. B.iMad. 190 
FOBEIGN GOODS, 8AX.E OF. 

Set Maexet . Jl C. W N. 112S 

FOREIGN JURISDICTION ACT (XSJ 
OP 1879). 

See Native States . . 10 C. VT. i:. gel 
B8. 4, 0 end 8 — 

Crm.iBc’ Irc^^rr 

Code, «. # — Indian Renal Cod", e. 4 /. , 

Juriedtdim of ilagistraie tn Mysori l-jr- -ar.' 
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FOREIGN’ JURISDICTION ACT (XXI 
OF 1879) — concld, 

B3. 4, 6 and S—concld. 

convict a European Brtlish suijed for an act 
amounting to an offence under ihe Mysore law, Iw) 
not an offence under the Iiidian Penal Cade, A 
European British subject was charged and tried 
before, and conricted by, a First-class Magistrate 
and Justice of the Peace appointed, under the Ex- 
tradition Act, 1879, in and for the territories of 
Mysore The act for which he was so tried and 
convicted (namely, being in possession of mining 
materials) constituted an offence under the Mysore 
Mines Regulation, but was not an offence under 
the Indian Penal Code It was contended, in revi- 
sion, m tho Madras High Court that the conviction 
was VTong on the ground that a Justice of the 
Peace appointed under the Extradition Act has 
no authority to deal with an offence committed 
b^ a European British subject against a law 


offences and to criminal procedure for the time 


as used in s, 0 of the Act of 1879, is not restricted 
to offences as defined by s 40 of tho Indian Penal 
Code. Kor is it restricted to any dednition of 
** offence " to be found in the Code of Criminal 
Rrooedure, although, as a matter of . fact, the 
present definition of “offence” m the Code of 
Criminal Procedure [s. 4 (o)], which is the same 
as that contained lO the General Clauses Act, is 
BufSeiently wide to include the wrongful act mth 
which the accused m the present case was charged. 
Apams V EMPERon (1903) I. Ii. R. 26 Mad. 607 


FOREIGN OFFENDERS (FUGITIVES). 

Set EimApmoir . 8 Eom. Cr. 13 

FOREIGN STATE. 

effect of insolvoncy proceedices 

in — 

See JuBisDicnoiT — Causes or Jubisdio- 
Ttov — C ause op Actiox — P anvcirai. 
AND AOEvr . I. It. B. 26 Mad. 644 

promissory note executed In — 

See Rionr op Suit — C osnuors akd 
Aoreemests I. L. B. 1? Mad, 262 

n Froceduro Code, 1882, 


*-'*’^* i'roccdore do not mean indr 
“ ' « opposed to those of the body p^tii 


FOREIGN STATE— Conti. 

or State, but those private rights of the State 
which must bo enforced in a Court of Justice, as 
1 _i ■, . I- . , itorial rights, 

be made the 
ne State and 
r be enforced 

by a foreign State against private individuals as 
distingnished from rights which one State in its 
political capacity may have as against another State 
m Its political Capacity. Emperor of Austria v.Day, 
30 L. J. Ch. 690 : 2 Giff. 62S ; United SlaUs of 
America V. Wagner, L S.2 Ch.App 582, approved 
of. There is nothing to prevent a foreign or 

* <■ 1 ’>- • «■' n-*" 

ID 

int 

Su. 

The State must be regarded as a quasi corporation 
which continues to exist as a State so long as it is 
recognized as such by Her Majesty, whatever the 
role of succession to it may be and whatever may 
be Its form of government. Case in which it was 
found on the facts that certain immovesMe p»* 

E rty situated in British India, which had formerly 
longed to tho State of Cberrapoenjee, having bwii 
wanted by a former Raja of that State to the 
defendant, was sttJI the property of the State, ea 
the ground that the Raja was not competeal to 
alienate it, and that the defendant’s plea of 
possession and limitation was not supported by 
the evidence. Hajon Manick v Bus Srfoa 

I. D. R. 21 Calo 17 

2. Lapse to the British Govera- 

meat of a foreign State m 


British Government. Before tho lapse, the lauu 
now in suit belonged to the Chief, aod ^ 
m the bands of managers on his behalf, 
last manager, the ancestor of the present P®'' ’ 

remained, after 1840, in possession of the es 
101 his death in 1880, having been contmuw 
thereb for life in 1852. In 1867 the_ Government 
directed the continuance of the ei^iro eata 
“the loyal members of his family. j v„.n 
DO proprietary interest in the estate ha . 
shown to have belonged to the 
J.I.™ ™ . priocipJ.ty: th.t .JI 
claimed by the defendants was denv 
the Government which, after the , wjj, 

SUte, had the right at their discretion to 
descent of the estate, and had oxerciseil ^ 
cretion. There bad been no lo^al 
DQ the true construction of tbe officnl co 
*nce, aa to which the Courts of 

Ihe Government first continued the 

:he ancestor for life, and afterwards wnfe^ 

he'inheritanee, as to one moiety of th ' j 

ha defendant, who was one of the , . 

nginal holder, and, a* to the otherni , 
state, upon the plaintiffs, who were 



( «u ) 


mOEST OF CASES. 


( ms ) 


rORElON STATE— conc}<t. 

brothers of tho clefcnrlsnt then Urine The cUim 
tnsile by the pl»inti(T«, harms been fonn'ieil on a 
ilillcrrnt title, was <ii«fnisscd by the Hish 03UTt. 
But this dismissal was accompinieil by a declara* 
tion thst the aborc crant hvj been roailc. This waa 
now altortsl into a declaratory decree to the same 
cfTcct with the direction that inquiry be mnilc as to 
who were entitled to the plaintifis’ moiety, and 
further direction* ircre rcserre<l Gnatvn Rao » 
ErraiUM Kesho . . 1. 1*. R. Ql AIL 53 

Ii. R. 26 I A. 106 
2 C. W. N. 681 

FOREION TERRITORy. 

ofTence committed'in— • 

See JcRtsDicnos or CnTiiiNAi. Court 
— GeXEIUT. JcmSDtCTIOV. 

I. L. R 6 Mod, 23 
L R R. 13 Mod, 423 
Set JcBisDtcnos OP CniMiVAi. Coort — 
OrpENCEs cojisimED oxly partly n* 
OYE District. 

Su WROsortrL CovriXEirENT 

1. 1*. R. 10 Bom. 72 

taking epidanea in- 

See raAcncE— CiTiL Cases — C olons. 

sioK a I. X< R. 80 Calc. 034 

FOREIGNERS. 

See JtraispiCTios op CsninTAL Cocbt 
— OsSESAL JtnitaoterioN. 

•r, L R, 10 Bom. 741 
I. L. R. 22 Bom. 54 
See Wabiuvt op arrest. 

I. L, R. 18 Bom. 636 

— I jurisdlaticm over— 

See Fobeiox CotTRt, jcthguekt op. 

anltfl against - 

See JuEiSDicnOK — Causes op Jcrisdic- 
Tios — C ause op Achor — Gexcral 
Cases ■ I. Ii. R. 25 Bom. 628 
See JuBisDicnos — C auses op Jutusdr?. 
noiT — D weixiho, Carbtiro on Busi* 

NESS, OB WOBKIKO FOB GaIN. 

1. L. E, 17 Bom. 662 

See Small Cause Court, pREsroEHcr 
Towns Jubisdiction — Genebal 
Cases I. la. R. 17 Bom. 662 

Act m of 1864, validity and ap- 


iureiguers,i'esiaeuLiii uumuay, uavuigueen arrested 
by^tbe police and sent to jail under warrants issued 


FOREIGNERS— cone/i/. 


iiu|iii«>iiiiK.|ib wiru Illegal ii; iijusmu(.u as Act 
111 of 186( was uftrii t'lres of tbe Indian ^gisla* 
ture : (ii) tiikt the Act, being intended only to 
Mcuro tho “ p-'aco and security ” of British India, 
was in this case improp'rly applied. Held, (i) 
that Act 111 of 1661 was not ultra fires of the 
Goremor-Gcnenil of India in Council ; (li) that 
it was rightly applied in the ease of the foreigners 
in question, although their residing in Bombay 
may not hare been likely to hare affect^ 
or endangered tho peace and security of British 
India. Per Staeltno, J. — S. 3 of Act III of 
1861 gtres tho fullest power to the Govern- 
ment to order any foreigner to remove himself from 
British India. The Government is the sole judge 
of what is necessary for tbe peace and security of 
British India, and, if it acted in oocordaoco with 
the letter of the Act, the Court could not inquire 
into the suEDciency of its reasons for so aetlog 
Alter Cautjian v. Government op Boimir 
I. L. R. 18 Bom. 6S6 

FOREST ACT (VII OF 1865). 

— , . Wrongfully cutting timber— iia- 


FOREST ACT (VII OF 1878). 

Land Aequiattion 

Act {1 of 1894) — Dishnction between the two Acts. 
The most important distinction between the 
Land Aequiattion Act (I of 1894) and the Indian 
Forest Act (VN of 1878) lies in this .—that whereas 
in the Land Acquisition Act the Legislature has 
expressly constituted the Local Government the 


I. IaB. 20 Bom. 480 
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FOREST ACT (VII OP 1878)— conM. 


FOREST ACT (VTI OF IStQy-conld. 


SB. 3, 4, 10 — “ To eoiutttute a 

reserved Torest" — Local Ooiernment, •poieera of, 
regarding waste land — Ultra vires order — Itulbtff — 
Cull Courts — Jurisdiction. S 3 of the Indian 
Forest Act (VII of 1 878) does not mahe the exercise 
of the power conferred dependent on the opinion ox 
decision of the Local Government, but upon a quea> 
tion of fact. It runs “ the Local Government 
may constitute any forest land or waste land, which 
is the property of Government, etc.” If the land 
actually fulfils that condition, Government can 
exercise the powers, not otherwise. The test is, 
not what appears to the Local Government, but 


questions of law and fact wherever their 
jurisdiction is not expressly barred by the Legisla* 
ture. The power in s 4 of the Indian Forest Act 
(VII of 1878} to appoint an officer to inquire and 
determine as to nglits is hmited to land, which it M 
proposed to constitute reserved forest and “ to 
constitute a reserved forest" is a phrase defined in 
8 3. And under that definition, the constitution 
' of a reserved forest connotes as the object forest or 
waste land only. The specified character of tbo 
land 13 an essential part of the Act defined Accord* 
ing to the definition the phrase “ to constitute a 
reserved forest" means to convert land by noti- 
fication from (oicst or waste. The land, therefore, 
to which a proposal under s. 4 relates, mustbeforeat 
or waste land, and it is only in respect of such land 
t^at the officer appointed has power to inquire and 
determine Tt'hen the land is forest or waste, the 
Forest officer has the power to inquire into and 
determine as to rights of way or pasture, forest 
produce or water courses, and he may admit or 
reject such claims with finahty, because be is deahng 
with land in respect of which he has a duly delegated 
jurisdiction, it is possible there may be other 
rights in or over land which may render it desirable 
for Government to acquire full ownership and for 
such cases s. 10 of the Indian Forest Act (VII of 
1878) provides, without, however, extendiug the 
appheatioQ of the section to any land incapable of 
constitution as reserved forest The provisions of 
the Indian Forest Act (VII of 1878) do not bar the 
jurisdiction of the Court to decide whether the land 
in suit is or is not forest or waste land and whether, 
if it he not such land, the plaintifls are entitled to 
the occupation thereof. BALvaicr Eamchakhra r. 
Secketart op State (1905) 

I. L. R. 29 Bom, 480 

8 . 10 . 

See Moetoage — Redemptios — Right 
OP IlEDEainiOK. 

I. h. R 21 Bom. 306 


n “T — ' — — ®' 46 — Dnfl and stranded Umher, 
Jiigni of Coiernment, under s. 45, to collect 
ana yore, xcuh olUgatiori to notijij — Meantng of 
°f res judicata — Citnl Procedure 
e, ISS.., s 13 — Construction of decree. The 


B. 45 — contd. 

object of Ch. IX of the Indian Forest Act, 1878, is to 
regulate the rights of owners, and not to depnve 
them of their property in drift and stranded 
timber and wood S. 45 of that Act does not 
direst the owner of, or transfer to the Govern- 
ment, any right therein Nor does anything in 
the Act aSect the right of the Government to 
take possession and dispose of timber and 
wood whereof they are the undisputed owners. 
But upon certain conditions only, the Government 
have a tight to the possession of any drift and 
stranded timoer and wood collected by their officers, 
which, however, may be claimed by the true owner, 
who may be a person holding a jalkar or water right 
comprehending those things. The conditions ore 
that the officers of Government shall store the 
timber in the manner, and issue the notifications, 
required by the Act In case of such procedure not 
being followe<I, and the wood being treated as the 
property of the Government, the latter are in the 
event of the wood being found not to belong 
to them, in no better position than any other 
trespasser The title to collect given to the Govern- 
ment by the Act is coupled with, and dependent 
upon, the duty of giving notice to the public, in 
order that the true oivner, whether be be a 
from whom the wood has drifted away pi 
owner of a jalkar, or however he may be'entitleo, 
may claim the drifted timber m the maaMr, an 
within the time, prescribed by the Act. There 
• . . «u.. OA,.Ammpnt save 


•i^ht. was aptly used to include the ri,u 
7 1 1^. .....11 o. tn fishing or 

of 
he 

ral 


hat suit. They *by 

hat corrcapondcnco and /.ouldnotbe 

latea subsequent to the former ^ ’ put tbo 

eceivcd as aids ."“"^freontroversy 

ccord showed that inelodo it 

icforo the Judge, and that b _ 2J^JJ,^nJ^r s 

Cl the jalkar, which he be established- 

laim was therefore judged to w 



( 4315 ) 


UKltST OF CASES. 


( 43K. ) 


rOREST ACT (VII OP 1870>— fon/i. 

. 8. 4&»onc/(/. • 

AjlRtTCSWARJ DCBI r. SECRCTARV OR STATE TOR 
IxDU . . • E Ij. it, 24 Gale. 604 

L.XU24E A.33 
1C.-W.N.240 

88. 62, 73— Con- 

AftrolOf of rortfi — Smpieion of |A»/I— 
£;i:vre end dtUnhon of — Irani of a ro/»rf 

ywM. A Sub-AMistant ConWTator of Fomts 
baring fcUwl timber on the au'ricion that it ha<l 
been stolen from (he Gorernment forest* : — //rtf, 
that it was open to him to justify the sciiore on 
the ground of the commission of a forest offence 
arising from the want of a ralid pass. Aeeonling 
to a. S2 of the Indian Forest Act (VII of 1876). 
a forest officer cannot justify the detention of pooila 
on the ground of an offence against the forest laws, 
if be has not tahen the course which that section 
requires of bringing the matter before a Magistrate. 
WaMAX naATCtlAVDRA Gackde r. Dipcdash 
Baleisax . . L li. R. 16 Bom. 220 

8. 64 and 8. 26— Connclioa of 

offence under forMl Aei — .Sv&seTueal order for 
eonffeeaiCan of boet^—Confijeation a jiuntehment 
— TTAen eveK order ehovld be made. Certain ac* 
cosed persons were tried summarily and conrictcd 
nsder & S5 of the Indian Forest Act, and sentenced 
». e... T>- ( —I- f { >r 


the offence. That, being a punishment, the order 
ahoidd hare been passed eimultaneonsly with the 
other punishment for the offence of which the 
BccQsed bare been conrictcd. Empress r. Katbu 
Kban.-I. I R 4 Atl 417, referred to. AccTODl 
SiiziEn r Qceex.Emtbess 

I. li. B, 27 Calc. 460 

. 8S. 64, 68— O^enc* wnrfer 

Act— Order eonfiecaltng produce, b'o order eon* 
SscatiBg lorest feodace trbich ts the properly of 
Gorernment in respect of which a forest offence 
has been committed is necessary or can be made. 
All that need be done is to direct a forest officer to 
tahe charge of such forest produce. An order direct- 
ing the confiscation of forest produce not belonging 
to Government, m respect of wluch a forest offence 
has been committed, can only he made at the time 
the offender is conricted. Esifbess r. Natho 
Khax . . . I. L. E. 4 AIL 417 

B. 68. 

See Betisiok — C nmixAL Cases — ^M is- 
CEiXAXEors Cases. 

I.IaE.4AU.417 

8. 69 — Cattle Treepase Ad (I oflSJI), 

t. II — Cattle etraying in a resenrd fored-^eiture 
by forest officer of such cattle. 8. 11 of the 
CAttte Trespass Act (I of 1871) haring been 

vot. n. 


rOBEST ACT (Vn OP 1878)-foald 
8. CO— coficM. 

allied to forest by s C9 of the Indian Forest Act 
(\II of 1878). the seizure by a forest officer of 
cattle found etrajing m a rcscrrwl forest is legal, 
even though no damsgo has actually been done. 
Qcvcv.EMrsEss r Babaai Laxmax 

L li. E. 22 Bom. 033 

BB. 76 and 70 — Khoti tenure — 

Kholi Ihasgi land — Right to cut trees — Dunlop’s 
prorlatnaiion — Right of Goremmeni to rescind 
pntlttnalion — Crtum grant, cOTtstruelion of. In 
1821, by a proclamation, known as Dunlop’s pro- 
clamation. It was declared that the owners of 
land in the Ratnagiri District, on which teak 
and other forest trees were growing or should 
thereafter he grown, should bo the owner* of 
these tree* and might dispose of them at their 
pleasure wilhont any claim on the part of Govern* 
ment. In 1851, howerer, this proclamation was 
rescifldeil by a subsequent proclamation which de* 


contended that he was absolute owner of the treee 
under Dunlop’s proclamalioo. lie was convieted, 
and applied to toe High Court under its reTisional 
jorisdictiOD Betd, that the conviction must be 


lafnie A’oroyan Surp*, 8 Bom. A. C. 1, followed. 
Per Ftn.TOX, J — Khs.sgi land, of which the kbot 
was actually in possession, was clearly within 


seems also manifest that the contention is untenable 
that the benefit of the first proclamation did not 
extend to (he case of trees planted after its cancella* 
tioo in 1851. Even though the khot may not be 
the proprietor of the soil in khoti khasgi lands, he is 
cerUiidy the holder of an interest in it, and that 
iotmst, haring in 1823 been increased by the con- 
cession of all trees which he imgbt grow there* 
after, could not subsequently be reduced by the 
withdrawal of the right to such trees In re 
Axtasi Eeshat Taube I. Ii. 33, 18 Bom. 670 
Eu Secbetabt or State foe Iitdu i>. 

SlTAEAM SBtVEAM. 

. I.l..B.28Bom.618 

6 X 
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rOREST ACT (Vn OF 1878)— Wi. 

S. 78 — Refusal to terve a» 

meTTiber of a punch — Penal Code (^ct XLV of 
lS60),e.l87. A person was convicted under 8 187 
of the Indian Fens! Code for refusing, when called 
on by a forest guard, to serve as one of a mhcA for 
the purpose of dianmg up a panehndma with 
reference to certain wood alleged to have been 
illegally cpt in a reserved forest. Held, that the 
conviction was illegal. The accused was not 
shown to be one of the persons contemplated 
by the first three paragraphs of a. 78 of the Indian 
Forest Act (VII of 1878), nor was the purpose for I 
which he was called upon to give his assistance one I 
of the purposes mentioned in els. (a) to (i) of the 
section. He was therefore not legally bound to i 
assist the forest guard. Queek-Ewpeess t>. I 
Babah . . . I. Xi. R. 22 Bom, 769 

B. 81. 

See JuEiSDiCTiON op Civn. Coort — I 
Rent asd Revenue Suits, Bombay ' 
I. L, R. 20 Bom. 764 

8. 172. 

Set Penai, Code, a. 182. 

I.L.R.10Bom.*124 
FOREST ACT (MAD. T OF 1882). 

See Madius Forest Act (V op 1882). 

FOREST IiAIIDS. 

■■ Claim for hlUa-Ftlfa^e end land 

tnadt over to elaimanl'e ancestor iy Oovernment^ 
Bills Situated ui^Ain immemorial boundanes of 
vtllaye — Right of inamdar irrespective of evidence 
of actual tmoyment—Betessily for proving adverse 
possession against Oovernment. A jaghirdar pre> 
ferred a claim to certain hilla It appeared that 
in 1842 the uncontrolled management of a ecrUm 
village and pieces of land was made over to the 
ancestor of the present claimant Prior to such 
handing over. Government officers had been in 
possession on behalf of the Inamdar. It was not 
alleged that, when each jiossession was handed 
over, the hills in question were excepted ; and it 
was not disputed that the hills were within the 
immemorial boundaries of the village : — Bdd, that 
upon these facts, apart from any evidence of actual 
enjoyments by the Inamdar, he should bo held 
entitled to the bills. Held, also, that it was not 
necessary for the claimant, in these circumstances, 
to prove adverse possession as against Government. 
Ajajuddin At.t.t Khan v. Secretary op State 
FOR India (1903) . I. D. R, 28 Mad. 69 

FOREST OFFICER. 

i?ee Bosibay Bind Revenue Act, s. 3. 

I. D. R. 20 Bom. 803 
See Bombay Revenue Jcrbdictiow 
Act, 9 11 . I. D. R. 20 Bom 803 
See JuEiSDicnoH op Civil Court — 
Rent and Revenue Suits, Bombay. 

I. li. R. 20 Bom. 704 

Uabllfty of, to tax — 

See Madras District MuNictPAuriES 
Act, Sch. a . L Ii. R. 2B Mod. 747 


FOREST RIGHTS. 

See Knori Tesube. 

I. L. R. 4 Bom 264 

jFOREST SETTLEMpyT OFFICER 

See Madras Forest Act, s. 4. 

I.I<.R.17 Mad. 193 

See PEXsroxs Act. s. 4. 

I. DR. 17 Mad. 193 

jurisdiction of— 

See SfADRAS I’obest Act, s. 10 

I. D R. 20 Mad, 279 

FORFEITURE. 


See Fobyeitube of Peofebty. 

See LiNDLOKD and Tena.vt. 

I Jj. R. 81 Mad. 403 
12 C. W. N. 525 
Sie risilTr . I. L. K. Oalc. 860 
. Civil Procedure 


Cedt (4el Xiy 0 / ISS2), ». 3K— Csmct! 6“";- 

Statue of landlord and tenant— Suit to 
* ’ ■ ■ , ht to 

, ' < 

. I oord* 

,noe »,th a l.wful recoru~ ■“‘Ifi 

that Bection), whereby the status of .nd 

tenant is established between the plaintiS 
defendant, the Coort in the «««»” ®Lw 
equitable iirrfsdiction Is not precluded froo 
eucb relief against forfeiture as it migh* 
granted, had the status arisen from contra« , 
custom. Per JenRINs, O.J .—Muadet s. 
the Civil Procedure Code J^^neat, 


issed ia accordance with the 

EasiAN, The difference between a cor 


■cree declaring the agreement “ -,r 

Teemeatof particsthemselves. when , 

her is sought to be afterwards 

rther than this, that in the f^mer^case ^ 

. dihe 


00 was 
, di TimoVO 

. . dissefltro 

H)6) 

-Larid ,/*«*“* 


le {Bombay Act V dS70), 
rears of assessment — i*' 

<vtgnge-^nd in p<»susion of ly 

n< by Gooemmertl to the pcujM 
rtyagee to recover P"*“^“»V5eitiS otdinsniy 
he conduct of the parties. Forfeiture 
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rORFEITURE— cone/,/. 

ioplirt the loM of a letnl right by wwn of »otno 
birach of obligation IVhcn arroara of aMossinMit 
are leried by sale, then s. of the Ivind ReTonne 
Cbde (Bom^y Act V of 1873) in parwatjco of an 
obyioQa pobey, empowers the Ojlleetor to_ acll 
•* freed from aU tennres, Incumbrances and rights 

created by the occupant or any of hw Jtfe^lecca- 

Bors-m*titIo or in anywi<Q aubaisting against tuch 
occupants.*’ Should the Collector otherwise dis- 
pose of the occupancy, the section affords no such 
protection, and the legal relations must be deter- 
mined by reference to the onlinary U«. So 
Judged, the effects ol a forfeiture and tbc subse- 
quent acquisition of the forfeited property are sub- 
ject to the control of equities arising out of the con- 
dnet of the parties. IfciKruAna Vasti^ev w. 
iladhairav Xaraynn, 1. L. Ji. S Row. 73, followed. 
Amoue BaVECiLtTD V. Dhokci (1900) 

L Ii. R. 30 Bom. 480 

FORFEITUBE OP PROPERTY. 

StA AnscoKDi^tQ QrrEXDuu. 

See Act of State • 12 B. 1* R. 167 
See BoatBAT Lasd Retesce Act, a 151. 

I. Ii, R. la Bom. 466 
6<e Bousit Retemjb Jcthwdjctioji 
Act, 8. 4 , I. Ii. R. 16 Bom. 465 
See CoynsciTjos. * 

I. Ib R, 34 Calc. 888 
See Qisco Liw— I 

l5«neErtASCB— BtTESTtsa ct. Ex- ' 
CLtJStOS FBOU, ASD FOBFEITTOe 
or, iKIfEUITAKCE ; 

Widow— D tsqcAuncitioss. 

8u RrSDD Law— lIAt^TESASCE— Rioitr 
TO AIaistesasce— Widow. 

12 B.Ii.R.23e 
I. L. R I Bom. 658 
I. Ii. R. 0 Bom- 108 
t L. R. 16 AIL 382 
l.Ii.R.lTKad.382 
See UmDC Law — Widow — Poweb of 
Widow— PowEB or Disposmon ob 
Auesatiox . L Xi. R. 1 AU. 603 
See Laiiolobd ajtd Te:»akt — E rECTMEirr. 

0 C. W, N. 828 
See Laiidiobd xjid Tebast — ^TORFE rniBE. 
See IAASE— COHSTBDCTIOS. 

X Ii. R. 17 Calc. 828 
I. Ii. R. 20 Calc. 273 
• See Mesxb Pbofits— Rioht to and Lia- 
BUJTT FOB . . 2 Agra Mis. 6 

See Patsiest into Codbt. 

L Ii. R. 26 Mad. 635 
See RionT of Occdfasct— Loss ob 
Forfeitdbs op Rioht. 

See Tbansfeb of Peopebtt Act (IV 
Off 1882), 8. 111. 

I. L. R. 85 Calc, 607 


FORFEITURE OP PROPERTY— conif. 

See WiLi/— CossmccTio’c. 

L L. R. 20 Calc. 16 
of rebel'a property. 

Set Limitation — Act IX of I8.7J), s. 20 . 

L - — Conflecatlon ^Ahteondtnj oA 

fenAer—Jirruj. Sty. XI of 1700, sale under— 
CbiM/ruetion of Ueyulnlion. Regulation XI of 1700, 
being a highly penal statute, should bo construed 
strictly.. As it mahes no erpreas provision for the 
case of joint ^ropnetora of land, or persons Jointly 


Motuooiukatii Ciiowdhbt 

7 W. R. P. C. 18 5 11 Moo. I. A. 223 

2. Forfeltnro against some 

members of Joint Hindu family— Beny. Stg. 
XI of 1790 Under Regulation XI of 1730, the 
Governor General m Council cou'd pronounce an 
order of con6scation in cases of persons tharg^ 
with offences of a criminal nature who should 
abscond or coutcal themselves so as not to be found 
upon process issued against them After the issuing 
01 (be atfaebment by tbo Court and the subsequent 
declaration of forfeiture, everything previous to the 
attAcbment must he presumed to have been 


Koonwaiv V CotLEriDB Or Bbhabbs 

7 W. R. P. O. 47 : 4 Moo. I. A. 248 

3. — Confiscation of rebel’s pro- 

perty— 8«irure oTuf QlIocAntenf under Acte XXF 
of 1$57 and IX of 1859, The procedure in 
regard to the seizure and attachment of property 
uiraer Act XXV of 1837, and the adjudication ol 
claims to suol^ property under Act IX of 1859, 


14‘W.E,114 

4. Attachmentagainst forfeited 

property- Art XXV of 1857—Prionfy to Govern- 

6x2 
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PORrEITimE OF PROPEBTY— conlJ. 

7nent. Juclgment*credItors having honi fde at- 
tachments upon property at the tune that the pro- 
perty of their debtors become forfeited to Govern- 
ment under Act XXV of 1857 aro entitled in priority 
to Government. Oodit Das«! r. GoVebnkest 

Marsh. 259 : 2 Hay 117 

5. Hight of decree- 


cation. An attachment cannot be presumed to have 
existed or continued from the fact that there was a 
proclamation of sale before confiscation Radra 
Bibee V. Goveeniient . . .2 Hay 662 

0. ]Vtthholdiiig of 

payment of annuity — Act IX of 1859, a IB. Plaint- 
id joined with the rebels and took a leading 
part with them. A reward was set upon him as a 
rebel leader, and after a time he was captured. 


FORFEITURE OF PROPERTY— eonW. 

8 . Forfeiture of land subject to 

rent— /fcl XXV of 1857 — Right to arreaTS cf 
nnt due at time of forfeiture. Where land forfeited 
to GovCTnmcntby a conviction of the owner of an 
offence within Act XXV of 1857 is subject to rent, 
the person entitled to the rent is not entitled to 
recover arrears due at the time of the forfeiture, 
either from the heirs of the oirner or from the 
Government ; but the Government is liable for the 
rent which may subsequently accrue. Neelsiokev 
S iKOH Deo f. Goveusment. Keelmonev SnfCH 
Deo V. (hxiTTTERDnnx Snron 

Marsh. 308 ; 2 Hay 226 

6 . Queen’s Proclamation, effect 

of— Conviction for rebellion — Act XI of 1S57, 
e. 1 — RemtMtion of pimUhment. Whero N and M 
were convicted of rebellion under Act XI of 1857, 
B 1 . and sentenced, the former to bo transported 
for life and to have all his property confiscatwl and 
the latter to have all his property confiscated, the 


was withheld, and was no longer regarded as a. 
charge on the eatate, but was treateef as merged. 
HtU, that the mere withdraw al of the payment of 


was authorized to make attachment of rebels* 
property, it was with reference to the nature of the 
property equivalent to an attachment or Bcizure, 
and could not be questioned except under the pro- 
visions of s. 18 of Act IX of 1859, notwithstanding 
there had been no adjudication of forfeiture. 
CnuKDA V Roop SixoH . . 3 Agra 281 

7. Forfeiture of share in joint 

Hindu family property — Mitaishara Jaw — Act 
XXV of 1857. s 3. US, the father of the plaint- 
iff and in possession of immoveable projierty sub- 
ject to the Mitakshara law inherited from his ances- 
tor, was on the 10th December 1857, after procceil- 
ings taken under Act XXV of 1857, declared to be a 
rebel, and it was ordered that all his property should 
bo confiscated to Government. On the lOth April 
1853, B S was arrested, and being tried and con- 
victeil on a charge of rebellion wa-^ sentenced to 
death. The sentence was carried out on the Zlst 
April, and an order was made on that day for the 
confiscation of his projicrty. In a suit instituted by 
the ntaintifl to recover the projwrty ;~Bdd, that 
B S had such an interest in it as made it the subject 
of forfeiture under b 3, Act XXV of 18C7, and the 
plaintiff therefore did not, on the death of B S, 
become entitled to his estate. Trakoor Kapil- 
RAvn Stm r. CovERifsiEN-r 

13 D. L. B. 445 ; 22 'W. E, 17 


The Governnient having left the property of the 
convicts in the hands of the Administrator-Geuersl 
as administrator to the estate of the connc« 


convicts the title to which was undisputed it ^ 
held that tbc Government had sufficiently 
and acted upon its intention to enforce the conasc * 
tion. The Queen’s proclamation 
(November 1858), coming after the conviefica ana 
confiscation, had not the effect of re-vestmg » 
convicts the property confiscated. Held, also, 
the property in question, being Government 
was liable to confiscation J and lastly, that 
widowr was not entitled to maintenance out •> 
property confiscated by the State 104 

f. Hoao . . . 2 Ind. Jur.N.S.W* 

10. Retrospective effect 

' ‘ hll. 
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eet of forfeiture— 

1858. The confiscation of 
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cation, tloM not revive the riglitv which are abvi* 
Jutcly avoidwl hy the confutation. TtEKCit 
SiNcn r. Dciio ... 2 A^a 324 

12, Jet X of ISiS— 

Povrr of CooiTiimcnt to tuned tenures nnd tfret 
rniyats. Act X of IS5S favc Government the power 
a^tolanded property acquirwl liy confiscation there- 
under (if it thought fit to exerci«o it) of ejecting 
raiyats. As to under-tenures, the wonis are of atdl 
ftronger import. But it must ho held rat her to con- 
fer a power to cancel than absolutely and without 
act done to annul the tenurer. Doono v PEnMiao 
f. Zoiuwm . . . . 2 N. W. 76 

13 Art X of IS5S, 

I 7 — Vnder-tenurta The Lecisfaturc dal not 
intend to include in the term “ under tenurca,” in 
a 7 of Act X of IhSS, the holdings of raiyat% but 
employed that term in the aenso m w hich it is com- 
monly used in this part of India, as applying to 
tenures of a proprietary character inferior to the 
zamindari, but superior to the khastkaree tenure. 
Consequently such holdings were by that .Act made 
voidable, but not absolutely vend The power of 
avoiding such holdings expired with the Act 
Bvsit Au V, Mas Sivon . , 2 N. W. 140 

14. — Procedure in forfeiture— 


16. — Eridence of forfeiture— 

Order of eonfiseation — AffacAmenl, evidence of 
An order of confiscation or an order sanctioning con- 
Vacation is not equivalent to an actual condscation 
' by way of attachment or seizure. A list of con- 
fiscated houses IS not by itself proof of actual 
attachment. Deo ICarux v IIahosied Ali Siun 
3 If . 'W. 323 

16, Power of Uagletrate to 

seize property of convict, A llagistrate has 
no power to seize the property of a person convic- 
fc<l where he has not been directed to pay a fine. 
Asosymoos , . .4 Had Ap. 28 

17, Charges on forfeited pro- 

perty — Dclte and UabtltUes. General debts and 
habilitiesarenotchargesagainst property forfeited 
upon conviction of felony. Httbry Dosa Bawebjee 
c HoGO ... 1 Ind. Jut. O. S. 80 

18, — Offences for which for- 

feiture may be enforced — Penal Code, t. 62. 
S. 62 6f the Penal Code, which provides for for- 
feiture of property of offenders, limits it to cases 
where the parties shall have been transpwted or 
sentenced to imprisonment for at least seven years. 
•Queex V. KRiraiioTEE Chassaxee 

' 8 W, R. Cr. 85 


or CASES. ( 4124 ) 

forfeiture of property— :o«/7. 

10. ; Penal Cod', 

» €2. tVhcrc a zamindar was convicted of wrong- 
fully Iwping in ocnfintinent a kidnappoil per«on, 
snifwBsaontcnccil to transportation by the Sessions 
Judge, who addcil a sentence of forfeiture of the 
rents and profits of the prisoner’s estates under 
*. 62 of the Penal Coilc, the High Court set aside the 
sentence under s. 62 as too severe. That sentence 
should be inlltctcd for olTcnecs of the most atrocious 
kind, or for offences eommitteil under the most 
aggravatcil circumstances. Qceev r. JIahomed 
-\Kitt <if«M Totaii Mesh . 12 W. R. Cr. 17 

20, — . Indian Penal 

Code, a*. 62 and JOC~^Criminal breach of trvil — 
Senlenet. Held, that the special sentence provided 
for by 8 62 of the Indian Penal Cbde is a sentence 
which shonid only be inflicted in rare cases — those 
jn nlij-li tnmos of an atroeions naloro are exposed 
or in which offences have been committed under 
aggravated circumstances. Queen v. Mahomed 
.ItAif, 12 ir. It. Cr. 17, followed EstrEROB v. 
Ambit Lsl (1000) . . I. Ij. R. 20 AH. 25 

21. Salo of forfeited property — 

Con.fdien of tale — Act of Stale — Pi^ht of luil 
n^aind Goternment Where a sale of landed pro- 
liertj, which has been executed by the Government, 
was made by Oovernment without any restriction 
being attached to the oncmal notice of sale, which 
stated that the highest bidder was to be the pur- 
chaser:— f/<W, that the Government could not, 
subsequent to the bid and the deposit of thecarnest- 
raoney, imposo any condition, but was bound to 
makeover possession irreswctive of the character of 
the highest bidder. In scUing the property of rebels 
which It bad conflscated, the Government does not 


refuses to give up possession or transfer the posses- 
sion to another. Sbeo Lau, Bohree v. UanoMED 
13 W. R. P. O. 4 

22. Pighls of a«c- 

tion-purcAttser Rights acquired by a purchaser at 
auction from Government of the confiscated pro- 
perty of a rebel cannot be defeated or lessened by i 
any subsequent act of the Government. Esbbee 
Persiiad V. Deeee CnoES . 2 K. W. 470 

23. Order for confiscation 

passed subsequently and not at time of 


24. Order of confiscation by 

independent Chief— Cojnirance by English 
CourU — Proof of confis'aiion. Where the Chief of 
an independent Slate, eiercising the sovereign 
power of that State witWn its temtories, confiscates 
property within those territones, the confiscation 
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rORFEITUEE OP PROPERTY— eonJtf. 

ment. Judgment-creditors having bond fide at- 
tachments upon property at the time that the pro- 
perty of their debtors become forfeited to Govern- 
ment under Act XXV of 1857 are entitled in prionty 
to Government. Oodit Dass t. Government 

Marsh. 250 : 2 Hay U7 
S- - . Ktght of deem- 


BiBEE V. GovERNitENT . . .2 Hay 662 

6 . - Wtihholdiny of 

payment of annuity — Act IX of 18S9. s. 28. Plamt- 
iS joined udth the rebels and took a leading 
part ^nth them. A revard was set upon him as a 
rebel leader, and after a time he was captured. 


PORPEITUEE OP PROPERTY— remW 

8 . Forfeiture of land subject to 

rent — Act XXV of 1857 — Right to amare of 
rent due at lime of forfeiture. Where land forfeited 
to Govemmentby a conviction of the on-ner of an 
offence within Act XX\' of 1857 is subject to rent, 
the person entitled to the rent is not entitW to 
recover arrears due at the time of the forfeiture, 
either from the heirs of the owner or from the 
Government ; but the Government is liable for the 
rent nhich may subsequently accrue. NeelmosEt 
S iNon Deo r. Government. Neelsioset Siich 
Deo 1) CittrrTEBDnuN SiNon 

Marsh. 308 ; 2 H8y226 


8 . 1 , and sentenced, the former to be transported 


ivas wnuueiu, utiu was no longer regarded as a. 
charge on the eatate, but was treated as merged. 
Hdd, that the mere withdrawal of the payment of 


was authorized to make attachment of rebels’ 
property, it was with reference to the nature of the 
property equivalent to an attachment or seizure, 
and could not be questioned except under the pro- 
visions of 8 . 18 of Act IX of 1859, notwithstanding 
there had been no adjudication of forfeiture. 
CnuNDA v. Boor Singh . . 3 Agra 281 

7. Forfeiture of share in joint 

Hindu family property — Mitakshara law — Ac# 
XXV of 1857, 8 3. B S. the father of the plam^ 
iff and in possession of immoveable property sub- 
ject to the Slitakshara law inherited from his ances- 
tor, uas on the 10th December 1857, after proceed- 
ings taken under Act XXV of 1857, declared to be a 
rebel, and it uas ordered th&t all his property should 
bo confiscated to Government On the 16th Aprd 
1858, B S was arrested, and being tried and con- 
victed on a charge ol rebellion 'vaq sentenced to 
death The sentence was carried out on the 2lst 
April, and an order iias made on that day for the 
confiscation of his property. In a suit instituted by 
the plaintiff to recover the propert 3 ’ ; — JIdd, that 
1) S hod such an interest in it as made it the subject 
of forfeiture under s 3, Act XXV of 1857, and the 
plaintiff therefore did not, on the death of B S, 
become entitled to hia estate. Thakoor Kapil- 
NATii Saiii V Government " 

13 B. I,. R 446 ; 22 W. H. 17 


The CevernmoDt having left the property ol V*® 
convicts in the hands of the Administrator-GenstJ* 
as administrator to the estate of the 
father whence it was derived, in whose bands it va 
allowed to accumulate pendmg a separate htija™ 
in respect of that estate, while it asserted Its n| 
by virtue oftheconfiscation to other prope^o* 
convicts the title to wbich was undisputed »“ , 

held that the Government had sufficiently deoiaw 
and acted upon its intention to enforce the 
tion. The Queen’s proclamation of. 
(November 1853), coming after the convictioa 
confiscatioR, had not the effect of re-vestmg io 
convicts the property confiscated. Held, . 
the property in question, being Government 
was liable to confiscation ; and lastly, tna 
widow was not entitled to maintenance out 
proiierty confiscated by the State 104 

V. Ho«i . , . 2 Ind. Jur. N. S- A--* 


- Retrospective effect of 


lu j^etrospeciive - 

feiture after conviction — Atlachment tn « 
IwR-Acf Z1 of 1857, s. f— Fenof 
In execution of a decree against the defend > 

(.tainus. ra inh My 

r.-!- .»*. V. ........... tr. a e 

of ft® 


life 


item- 

from 

here- 

was 


nvalid.' GaneshlaLL v Aihb Khan 

8 B. "• 

IL Effect of forfeitu^^^Jf 

Acl X cf MSS. Th. confe.l 
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TORrEITUnE or PROI‘EIlTY--<o«ff. 
a Tillape tinder Act X of 1R58 cancels the rishta of 


SiNc’n r. Dnxo ' , . .2 A^a 324 

12. X of 

Poircr cf Gorrrntntnl to toKetl tfnurt*awt t)ttt 
rari/ats. Act Xof 1S5S jpsvc Government the power 
as to landed propert}’ acquire«l by cnnflscAt ton there- 
tinder {if it thought fit to cxereivj it) of ejecting 
raiyats. .\s to tinder-tenure*, the wortls arc of atJl 
stronger import. But jt must beheld rather to con- 
fer a potver to Cancel than absolutely and without 
act done to annul the tenure? Doonos PtitsilAO 
r. Zoiuwtnt . . . . 2 N. W. 76 

13. Ad X of ISSS. 

t 7—Unii(r'tenuTU. The Legislature did not 
intend to include in the term “ under tenwrea,” in 
s 7 of Act X of 1853, the holdings of raijata, but 
employed that term in the sense in nhieh it is eom- 
monly used in this part of Imlia, as appljin; to 
tenurea of a proprietary character inferior to tho 
zatmodari, but superior to the khastkarec tenure. 
Consequently such boldmi;s were by that Act made 
voidable, but not absolutely void. Tho po«er of 
avoiding such holdings cxpirc<l with the Act 
B tsrr Ai4 f. JUn Sison . . 2 N. W. 140 

14. , Procedure in forfeiture— 

Cnmi'noJ Procedure Code, ISCl, ts. /3/. 132. Tho 
procedure preseribed in ss. 131 and 132 of Act 
XXV of 18bl must be followed before an onlcr con- 
fiscating property is made Betuftv SnaBA 
Nobby Kwtst ... 0 W. E, Cr. 18 

16. Evidence of forfeiture— 

■Order of eonfUcatton-^Atlaehmenl, evtdenee of. 
An order of confiscation or an order sanctioning con- 
fiscation is not equivalent to an actual vonfiscatwa 

' by way of attachment or seizure. A list of con- 
fiscated houses Is not by itself proof of actual 
attacbment. D^o JLibuit v. Maboaied Au Snan 
3 N. W. 328 

18. Power of Magietrate to 

seize property of convict. A Magistrate has 
no power to seize the property of a person convic- 
ted where ho baa not been directed to pay a fine. 
AsosvMocs . . . 4 Mad. Ap. 28 

17. Charges on forfeited pro- 

perty — Belts and liabiliUu. General debts and 
liabibties are not charges against property forfeited 
uponconnctioB of/eJony- IItobyDossBaneiueb 
f Hooo ... 1 Ind. Jur. O. S. 86 

18. Offences for which for- 

feiture may be enforced— Penal Code, «. €2. 
S. 62 df the Penal Code, which provides for for- 
feiture of property of offenders, limits it to cases 
where the parties shall have been transported or 
sentenced to imprisonment for at least seven years. 
•QtJEEJl V. Ksipasiotee Chassaxeb 

8W.Il.Cr.35 


or C.VSES. 

FORFEITURE OF rROPERTY— 

10 . — — Ptnnl Cod', 


rents and profits of the pri.oner’a estates under 
fl. C2of the Penal Code, tho High Court set aside tho 
Bontenec under s. 62 os too severe. That sentence 
should lie inflictcil for offences of the most atrocious 
kind, or for offences eommitteil under the most 
aggravated circumstances. Qceev r Mshoued 
-Ikir «lia» Totiii Me in . 12W. R.Cr. 17 

20. Indian Penal 

Code, M. C2 and — Criminal breach of trust— 
Sentence. Held, that tho fpeciaj sentence provided 
for by a. 02 of tho Indian Penal Code is a sentence 
which sliould only be inflicted in rate cases — those 
m whi'*h enmes of an atrocious nature are exposed 
or in which offences have been committed under 
aggravated circumstances. Queen v. ilahomed 
Alhir, 12 ir. P. Cr. 17, followed EsJPEltOB v. 
Amrit Lsl (1906) . . I. L. R. 29 All. 25 

21. Sale of forfeited property— 

Comlit$on of tale— Act of State — R<Qht of suit 
ayainet GoitrninenI Where a sale of landetl pro- 


subsequent to the bid sod the deposit of tho earnest- 
money, impose any condition, but was bound to 


lO Vv . AV, j.'. O. 4 

22. Jli^hls of aiec- 

Uon-pureltaKT. Rights aequired by a purchaser at 
auction from Gosernment of the confiscated pro- 
perty of a rebel cannot be defeated or lessened by '< 
any subsequent act of the Government. Esiiree 
Peesdad V Debee Chtov . 2 IT. W. 470 

23. Order for confiscation 

passed subsequently and not at time of 


24, Order of coxifiscation by 

independent Chief— Cojm'rance by English 
CwrU — Proof of confiscation. IVLere the Chief of 
an indewndent State, exercising the sovereign 
power of that State witUn its temtories, confis^tes 
property within those temtories, the confiscation 


e 
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POBFEITOEE OF PROPERTY— con«. 

must te respected by English Courts of Jostlee. 
The fact of such confiscation, if disputed, must be 
ascertained by the Court in the same manner as are* 
allotherfacts which are inissae between the part* 
ies. Shoat Art v. Sboay Doako . 14 W. B. 218 
25. Order of forfeiture, irre- 

gularity in making — Crimiruil Procedure Code, 
JS61, a. 184. An order of forfeiture under s 184, 
Code of Criminal Procedure, if substanfialiy 1^1 
cannot be disturbed for an immaterial error of pro- 
cedure, Baijoo Bouxr f. Gvgvn JItsser. Qoees 
V Guoun Misses . . 8 W. E. Cr. 61 

20. — Lands attached 


27. Parlakimidi, samindari of 

— Forfeiture — Re-grant — ifahaAe or Ml traeti, 
retained hy Oovernment—Etaovtea atmee tenure 
holiera under Government — Nature of tenure — Kat- 
tuhadi or juit rent — ^aiurae. inhaJiVantr of Ml 
tracta, poailion of—Zamtndan charged vith payment 
of fcaHuJad^OwnerjAip, i/ pasaed to raminrfar— 
Adverse poaaeaaion-^^Acguieaeence under mtalal^^ 
Safoppel^E'vi'denct Jet (I of ISTZ), a. IIS. ftfor 
to the forfeiture by Government of the Paria- 
kimidi tamindarf in 1800, the Malidka (certain bill 
tracts to the north of the zamiadan) formed part 
of the zamindari. The mhabitants of these bill 
tracts, the Savaraa, were once a turbulent people 
and in order to contcol them and to defend the 
passes to the plains, the country uas divided into 
Mvttaa or forts and each placed under the control of 
a local chief or Ruoyee. The Binyeea held the 
Zlvttas on » mere service tenure paying an annual 
Sum to the zamindar by way of Aorrutodt or quit- 
rent — an arrangement not unlike (bat which 
prevails in ether hill tracts in India. In 1802, the 
zamindan of Farlakimidi was re-granted to the 
zatnindax In lienuanent settlement, but Govern- 


FOEPEITURE OF PROPEBTY— fwie/J. 


the Mmindarf, and other Government oScUU 
acquiesced therein. The Government officisU 
under the same mistake also encouraged the ex- 
pendjfore of zamindan funds upon the xnakiog ef 
roads in the Maliaha, But on the first occasica 
that a claim of ownership was distinctly put iot- 
ward by the zamindar it was repudiated by Govern- 
meat. Held, that the Courts in India were right in 
bolding that the zamindar had failed to make out a 
title by adverse possession. Also, that these fads 
^d not estop the Government from claiming owner- 
ship of the Jfaliaha. GoTOa Chakdoa Guarnt 
Na&a7a»a Deo JlAnARAJAUitm Gaeu f. Secbs. 
TABr OP State fob Insu (190.5) 

. I. L. B. 28 Mad. ISO 
9 0. W. N. BBS 
L. R. 32 I. A. 63 
Forfeiture of tenancy— 


28. 


ants'oot only demed the ensteace of the 
bndlord and tenant between them wd 

ity to^bave their tenancy forfeite/. 

that though m England any joint tenant may po( 

end to his demise as far as it operates on hu ° 
share, whether companions join him in 
an end to the whole lease or not, yet according to 
decisions, the relation created by contract w ^ 
several joint landlords continues, until there e^^^ 
new and complete volition to change it , 
therefore the relation of joint landlords j {j* 
the tenancyof the lessees cannot be put an ' 

except by all lessors acting together. Ebrant 
ilahomtd v. CuT$et}i Sorabi* De TiVre, . 
n Bom. €44. explained / Fayi Bhali 

^iWor. 6 O. IT. N. 575 : Ramgali Hohurer 

Pro. Bori Sal, 3 C. L. J. 201. J 


zauiiuuar, ivueu me ilatMua uere again piacMt, 
under the control of the zarmndar in 1823 and the 
Bxsoyeta required to pay their quit-sent throagh 
him, and when again in 1825 , in consideration of a 
grant to the zamindar of certain villagea atuated 


when XAos posseswuu la nv- -'-•-r,-- , ag»n- 

Pfoahad JTciiti v. EauU I. L. R. ^ ]}. JS 

tf Gota^ 

.. • . 

, ; ; Calc. 807 


fobged document, 

aENTTlN’E. 

See FoEOEBr . 


USIWU AS 
11 C.'W.IJ- 


forged iadorseiueiit— 

See Negotiable S3^ 

9 


imindari in the mistaken bebef that it belonged to 
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rOBOEST. 

S<t ArrtiL tjf Cwxisit Cas»— rr<v 
^ cxonx . B. Z<. H. Snp. VoL 428 
Stt CEAicr— FotJi or Chimb. 

I. It B. 23 Calc. 4M 
1. It B. 80 Calc. 822 
CBtiTOC . I.I..B.12 3rad.U4 
Stt Cczmkt. rtocrocai Coer. 

8 C. W. IT. 643 


<S'« Ptsit C ode . aC.W.K.278 

L It E. 28 All. 358 
Eft Siscnns roE I'ac^xeroos — D i«cee- 
Tios IS CHisrrsc sismoi. 

I. It B. 29 Calc. 88? 
Stt Wui^rAunrtT of Win. 

e a w. IT, 70? 

abetseat of— 

Ett Amxn TO cojnCTT OrTzscE. 

I. It B. le AD. 40» 

eossiittal by CitU Court for — 
Stt CsjEisii, Peocthictc*. 

I. IL. B. 16 Bon. 728 
1. It B. 18 Bon. 581 
Sf Siscnos roE PEC'tcmc'S — P witee 
TO CEAST SkSCnOT. 

1 . BoquiEitcE for c^eaee— P<»al 

Ceie, f, g^^FelM itrtB.e%L To ojaJtitne tie 
effeoeeef fcrr-rr, tie =ab=sc5« £»2«4i>ra* 
B<stij*uSsj«tt. ItiieotceeessuTtiAttiedocE- 
BMst lircli le palSsiKi of tai/it a tie »»e of 
a naCr jensi A treauf wlitb u os-t 

lr?»l eeiicee of tie eatter gT ? ?? g e- i e»y jrt le 
a d j c aa e t- t viiiia tie pt a as- y cf a 29 cf tie 
BksU Oxlfi, if tie far^ fcasii? it le-Iend it to 
le, «-?vt intesifi it to te, eriieoie of cxh satte:. 
Qrm r. Sextass .lu 

2 B. It E. A. Cr. 12 : 10 W. B. Cr. ei 


453^ 457— OmrijisJ Prxrivrt Ciiit, ' 

Tie »zrl ** I'. i r m ’* is xj>^ as a tt 2 = i3 ( 

a 453 c! tie Pwa! Coi- (Ast S-V'&f «a^ 

tiat SF jy fea is rsfsrrtd to u a ecpje^ienare 
13 a I9S rf lie Cental Prccrfne to4* <Arl X </ 
lSS5)«astoe=iT»«ea3 tjecaes cf ferrey, *sti 
isrisiss a «** fiEsr csfdsr a 457 «1 tie P«tisl 
Coda Orm-EHisEss >. Tcua 

I. It E. 12 Ben, 38 


3. “Valxable aecur l ty" — St£U- 

tTJCtl cj CCSCtTi^-Paul Cirif, M. A 

cf ageo n ts is tieni ml fined ly acy 

peTaoa,isa “ erhaVe »!m;Ty *’ eiiinCedetn- 
tion of a SO'cf tie Pessl Ceia £x prtit Kara- 
xariTa SiEiza ... 2 IladL 247 

4. ^^77 ^ — 

Pfusl Code, a*. 457. A ec^y cf a leaar is sot » 

TalEalle aBreritT vilifs tie gwari-g cf a TO 
of tie Pesal Cod^ aad tierefrre a cgsnrtia mdrr 


rOB OUR Y— f OR/d. 

a 4C7 for fabricatlcg rocb a dceueecl eanect 
le rspportwL P.ro. r. KhTSil ILrEaxas 

4 Ben. Cr. 28 

®. — DttJ ef ditwe 

^Pe»/st Coir,t.Z9. Adfcdof dirorceis a “ rala. 
able iecurity” vithio tie eeanirg cf a 30 of 
tie Pceal C^a He fmretisg cf a forg-d doco* 
eest of tsci a aatcre for registntioo, aod oltalciEg 
Rsiitntion, vDuld te “ciicg*’ withio a 471 
of that Coda Qrzzs r. Azixc>osezs 

ll-W.E. Cr.l5 


6. — Eoro-i—Pnei 

Calf, »*. f/, gi, 45/. 457. r:J—V*i»y « ^wt'ae a 
deevnea/ rt/1 irtml to d<fn*d—ScMi 
ttrkf'mny attil* ef Heacctsed, in order 

to oltan a rtecg&itXTS frosa a s«ttl«*st c£>*r 
tiat tier eere rstitled to tie title cf “ Lcilur," 
Ced a saoad leftre tiat eSjeer pnpwfisg to 
pact tiat tia'a Ttss dccrs^ct eas ferad Bot to 
le He E-eaxitJS Judge cearicted tie 

aerufed rndtr as. 471, 454 cf tie Penal Cc»ia 
Ueli. cn ayreal, tiat. erra mpposirg: tie aeesed 
ladcied lie do'nnest tsoVsr it set to \r 
ll»y evdd set be fc«jd gn^ty, as ti» 
deEticn cf lie aecuied was sot to came srnwr* 
fcl gam cr wrtngfcl lc« to any one ; tittr 
tEVatxo lemg to jtvJoee a false leiM is tie 
tad cf ti-^ Kftlct-Et cS«T that ti<-r wtpt 
•still'd to lled«Tycf“lcalsr,*'asdtLatti» 
«cs}l ec^t letaad to ccafricte “as cteslwB to 
defrasd.” A lasad trsfer rag a t.'tle cf disohy ea 
a jtTKS is vA a ralsaU’e tecej.jj vrtiis tie 
eeams cf tie Pesal Cede. Jas IUhtvzs r. 
Qmss-ExTxisi, WaEis Beis r. Qrzzr.Exms 
I. la B. 10 Ca2& 584 

7. ■-■ Ueirg ferged dogxagat— 

Cejy tf frt^raun tf. A i«ir.a tsar Le 

ocarxi'd cf cssg at c'eme a duastat L« 
lr>r* to te f'Jra^ tio:^ ie is tie £?Tt istfasee 
frtdsT*d cslTaecyr tf ft. Qrmc r. Scarx An 

' ’ eVr.B.Cr.41 

8. Isteatico, proof og—HePiry 

f-zlf* i-Txit^yl. A eicanrt»B fw fernry md*r tie 
PfsalCcdecancit be lad cc-’oEsiS ssfrored tiat tie 
atesjed L n»e lf cade a d v- ' -se o t , cr yart ef. %. dvrs- 

■ah tie cteatjCQ tf caav'-g it to Le leiieTed 
tiat rs'i d'ltagi'ai, tr f*rt cf a domnesl, eras 
gad» ly tie antiiwrty cf a jersos ly Wioee 
actigr t y Le tiat it n* not eade. t/mr r. 

Rasr*^ ras Dhte . .10 W. E. Cr. 7 


8. False asssrtica cf t1t> — 

e*d frBvi%lfwS iti/efi. A frosecalcr is a 
ease cf fertety, n crd*r to •ataKith tiat a title 
lees SJMi ted ersi a £rtatU»s:t tr diitotrt inlesrt, 
E-ss t tixor tiat tiA aorsBwd lad no nAaxaiZe 
ftc aswtis: tie trJe, and et «t a e nw S 
■asert/d tie tsle disiiteestlT cr frasdslesllr is tie 
le-ae is xlii tiesr tens* are ci«f n tli Penal 
Cedi Qmr e. TTyi-g f e : J frrrrwffk 

227.77.202 

10. Altmptirs te tsse fabri- 

cated eridsnse— r«cerfed;e t/ f-:>yerf—Iwit3i. 
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FORGERT— confd. 


FORGERY— conW. 


fiOft/o we fcArtcaled evidence, ^Vhere a j^isooer 


forgery of a doenment within s. 463 and cl. I, 
a. 404 of the Penal Code. Qoeejt r. SooKuor 
Ghosb .... lOW.R. Cr. 23 

Tft , , p 


the book was tendered. QnEEs t>. SIodhoosoodiw 

Shaw 7 W. R. Cr. 23 

IL Intention to defraud — 

Wrongful gain or wrongful loss — ^IvoidaRce of 
liligatton. A signed B'a name to petitions pre. 


Shawkab . . . . I. L. B. 4 Bom. 657 

17. Falsification of book to 


into the belief that it was B himself who had signed 
the petitions, still, if there had been no intention to 
defraud any body, or if no ivtongful gam or wrongful 

V.— V.._ 14 • •• .. --J 


11 Bom. 3 

12. - Intention to injure— Penal 

, lf‘9 .<r 


10 C. L. B, 184 
18 Forgery of copy of docu- 

ment — Penal Code, a. 4S3 The forgery of the 


14. TTnautliorised use of name 

as agent — Signxng valalatnamah in name of 
decree-holders. The signmg of a vakalatosmab in 


16. Antedating a document — 

Penal Code, ss. 463, 464. Where a prisoner, who 
appealed to the Commissioner from an order of an 
assessor under Act XXI of 1867, filed eUmp paper 
for a copy of the assessor’s decision after the senod 


jAOESHtm PERSH-iD . , . OW.'W. 66 

18. . - Proof of deception— 

Making faUe document — Penal Code, s. 464. It 
must be prored that the accused practised decep- 
tion, 60 as to creTcnt a person from knowing the 
nature of the document before the accused can be 
found guilty under s 464 of the Penal Code of 
making a false document. Queex r. NcJee- 
DCTOOLLAB .... 8 W. R. Or. 20 

10. False entries in account 

book— Petia! Code, «. 464, The prisoner made 


guilty of forgery under s 464 of the^enal Code. 
Ahoxymocs . 1 Ind. Jur. IT. B. 46 


20. Ignorance of contents of 

document — Penal Code, e 464 — ^tsence e>/ tfecep- 
tton Where the accused, a mohurrir in a registry 
office, was charged with making false endorse- 
ments of registration on the back of certain deeds, 
which endorsements were signed by the Registrar, it 
was held that, before ho could bo convicted of 
forgery under part 3, s. 464, Penal Code, it must be 
ahoim that the Registrar, in consequence of decep- 
tion practised upon him by the accused, did not 
know the contents of the document be was signing. 
Queen v Dwabkasath Ghose 

20W. BCr. 40 


- Misrepresentation in docu- 


ment by false description — Penal Code, s. 464- 
A misrepresentation by false description of one s 
position m life falls under the heading of cheating, 
and not under that of forgery. Where, thCTcrore, 
a document purported to have been signed by u u, 
B patwari, and it ivas said that it had been signed by 
O L, but at a time when Q L was not a patwari, 
it was held that the document was not a forgery 
within 6. 4G4 of the Penal Code. Jov Ku^ 
SiNQB r. 3 Ias Patpck . . 2l W. R. Or. 41 
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TOTIQHR-IT— ^onU. 

22. .-..., , - Fabricating false ovldenco 
—Penal Code, ts. IQl and 464 — A/ffrafio« of date 
of doevment Ulicri the <Uto of a doeument, which 
would otherwise not have been prc»pnte<l for tcgn* 
trstion within time, is attcrcil for the purno«o of 
petting it rcgistcml, the oficneo committal Is not 
forgery, where there is nothing to show that it was 
done “ di'honestly or fraudulently *’ within cl. 2, 
a. 40t of the Penal Co<le, hut fabricating fal*c 
evidence within a. 192. In re Kkrar Alt Ew. 
mess f. EivRAn Ali . L L. IL 0 Calc. 482 

23. — Altering ofQco report to 

screen negligence. Where prisoner, to screen 
his owTi negligence, altered an odiee report, such 
conduct does not fall within the dcTtnif ion of forgery 
in the Penal Code. Qceev r L\l Gcmcl 

2N.W.11 

24. Making false entrioa in 

account book •with the intoistlon of con- 
cealing criminal breach of trust— Penof 
Code (Ad XLV of ISGO) «i 24, 25, 465 Ulicre a 


Coi^e. Queen v. Jaytahur Perahotl, 6 X. IP. SC, 
and Queen r. Lai Gumul, 2 X li*. II, followed. 
Esirness v. JiTfASAXO . I. L. B. 6 AIL 221 
25, _ False ontry in public re. 

cord— Prnol Code, w. 102, 465, 466- S 46C of 
the Penal C^o » not intended to apply to cases 
where a public officer, or a person actiog for a public 
oflicer, whose duty it IS to make entries m a public 
book, knowingly makes a false entry, but to cases 
where a certificate or other document Is forgeil by 
some unauthorized person with a new to male it 
appear that it was duly issued by a public officer. 
The accused in order to save an estate from for- 
feiture, made a false entry of rent received id a 


FOBQEBY— fOTiid. 

conlcndetl that no forgery had been committed’ 
because the receipt was made merely to cover the 
embezzlement. Empreee of India y. .fitrannnd, 
I. lu Tt S All 221. Held, that the conviction was 


I L, R, U Mad. 411 

27. Fabrication of a document 

to conceal a contemporaneous or past em* 
hczzlotoent— Penal Code, tit. 463, 464, 467, and 
471— " Dithoneetly Fraudulently ” An ac- 
cused person who was m the servico of zamlndars, 
and whoso duty it was to pay into the Gollcctorato 
Gorernment revenue dne in respect of their estates, 
imme<liately before the due date of a list received 
from them a certain sum of money with no specific 
instniction as to it s application On receipt of that 
money, he paid a portion only of it into the CoIIec. 
torato on account of the revenue, and having done 
so, he then altered the challan given back to him 
showing the amount actually paid, and made it 


oi toe money, lie was charged (i) with enminal 
breach of trust as a servant (a 403 of the Penal Code) 
in respect of the diSerence between the amount 
actually paid into the treasury and the kmount 
shown to have been paid ia by the altered iliallan ; 
(li) with forgery (s 4C7) in respect of the ohalltn ; 
and (ui) with nsinga forged document (s, 471) in 
respect of the same document., The accusol was 


used m the Penal Code, sot having been made witL 
(he iatentioa of causing any wrongful gain or wrvi' - 
ful loss, but with the intention of w n-'-rna- -II*^ 
oileoce of criminal breach of trust which La', ir*' 
proTiously committed. Held, fijrtli*T, li.s‘ j'- 


ings. In tlte matter of JuQQjrn 

7 C. I*. B, 360 

26. FabrlcatioTT of ft receipt a» 

a voucher to cover a contomporaneous 
embezzlement — Penal Code, t. 471— V tiny a 
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POBOBRT-conW. 

eridence to show that the accused had abetted iho 
forgery of the challan and had used the sum. and 
' that he had been properly convicted of all the 
offences charged against him, except that of the 
actna! forgery, and that he should have been con- 
victed of abetment of that offence. Lour MobaM 
Sabear V, Quien-Empeess 

I. Ii. R. 22 Cale. 313 

28. Alteration of Collectorate 

challan — Ptruxl Code, a. 467. The fraudulent al- 
teration of a Collectorate challan is the forgery of a 
document as described in s. 467 of the Penal Code. 
Queen v. Hueish CiruNDEn Bose 

W. R. 1864, Cr. 22 

29. Document with iEegible 

seal and signature— Cain? forged docuuitM — 
Penal Code, aa. 462, 471. A conviction may be bad 
forusiDgas genuinea forged document purporting 
to have been made by a public servant in bis official 
capacity, notwithstanding the illegibility of the seal 
and signature thereon Queen v. Prosonno Bose 

6 W. R. Cr. 06 

30. Forging copy of document 

tn lini)Tra,lAl^ln 


under s 407 of the Penal Code Etto* v Nabo 
O oFAL > . . . . 6 Rom. Cr. 59 

31. — _ Falsification of document 
with Intent to (deeelre-j-P<naf Code, a. 46S. 


uui. jJiaWAa . . . AU \./l\ Id 



Bux 8 W, R, Cr. 81 

33. TTsing document knowing 

it to be forged — Penal Code, a. 471 To Bup{iort 
a Conviction of the oilente under s. 471 of tbc Penal 
Code, there must be a using of a document by a 
person who knows or has reason to believe that it is 
forged Queen v. BfiOL^Y Pramanick 

17 W. R. Cr. 32 

34 False alteration of police 

diary — Penal Code, a. 471. The false alteration of 
a police diary by a head constable was h'hl to fall 
under s 171 of the Penal Code, as the forgciy of a 
document made by a public servant in his official 
capacity Quepn v Buoiioo Babick 

11 W. B. Cr. 44 
35* — Evidence of fraudulent 

use of document— Penal Code.a 471~Itequiattei 


FORGERY—confd. 

for findiryja for eonvielton. Where the accused was 
charged under s. 471 of the Penal Cod© with having, 
in a suit brought against him by the kamdar of his 
sister to recover possession of certain property 
acquired by her by right of inheritance from her 
father, fraudulently and dishonestly used a forged 
document as genuine, knowing, or having reason to 


whether the document was a forgery, and whether 
the accused knew it was a forgery when he used it, 
but it was further necessary for the jury to decide 
whether the document had been used fraudulently 
and dishonestly. Kuoorsued Kazi v Eupbess 
8 0. 1*. R- 542 

36. — ■ — Penal Code, 

as. 464, 470, 471 — Using a forged" document — 
Uaing “ ” evidence-—" Dhhoneithj “ Fraud- 

ulenthj "—Act XLV of 1860, jj, 24, 25, 106. The 
vendees ot a plot of land altered the number by 
wlu'ch the land was described in the deed of sale, 
doing so because such number was not the right 
number. Having made this alteration, they used 
the deed of sale as evidence in a suit. Ueli, that 
the alteration of (he deed did not amount to 
“forge . p,. «...i 

Code, * ' 

desigm • 
by 8 e _ 

wrongful gain or to defraud being wanting ,* nor 
could it be said that in using the deed tbo vendees 
were “ dishonestly or •' fraudulently ” using as 


India r. Fated . . I. D. R. 6 All. 217 

37, Public servant framing in- 1 

correct record — Penal Cod*, {Act XLV of I860), 
as 216, 463, 471, A public servant, in charge as 


such fabricated documents not being rewrds^or 


UUSSAlN . . . .1. Aj. • ’ 

jT ..ea of forced 
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forgery— wiW. 


lent. A g*'ncr»l intention to dffrtud, withont the 
Inlenlton of c*n«ing wrongful grsirj to on^ |*rTw>n 
or wrongful loM to •nother, would, if |*rovr»l, be 
ruflicient to rupi>ort a ronrietion; and nteb An 
intention i« a neceiwsry inference which the lory 
should be directed to drsw, if they Are Mtisfied tbAt 
the Accused hA« uttered A forged document aa a true 
One. tneeninc It to be tsLen ms ruch, And httowing ft 
to be forged. In thernaller 0/ Dnerom Kazecu. 
Euteess r. DncMni Kazes 

I. L. R. 0 Calc. 63 s U a 1 a R, 100 

39. Intension In fabricating 

documents— Penal Corfe ,^ », 4CI — Fraudulmt and 
d>thcm(*t/ol>r*tetion. The accu«M, who wASAcopy* 
Ut in the SubdiTLoionAl Office At D, Applied for a 


fiUely ntde by the Accused. The ApplicAtion waa 
sceompanied by a letter, aIso fabricated by the 
accused, purrorting to be from the Collector to the 
SubdiTisional Ofbeer at D, informing the latter 
officer that he, the Collector, had selected th© 
accused for the racant post. Tbo Subdinstonal 
Officer, haring some suspicion as to the genuineness 
of this letter, wrote a demi-official tetter to the 


respect ot tbo tlireo documents, tttid, tnat tuecou. 
nction wAsrightuithregard to the two first docu* 
ments, but with rega^ to tho third document it 
could not be ssid that he falsely made It either 
dishonestly or fraudulently Uitbin the meaning 
of that section. AbdueIIaiiio r. Qozei-'.Emtress 
I. L. R. 13 Calc. 349 
40. — Penal Code, 
$.465, and ee 24 and 25 — " DiehontJiUy’' — Fravd- 
ulcnfiy ’ ' A Treasury Accountant was convicted of 
offences under ss. 218 and 405 of the renal Code 
under the following circumstances : A cum of 
BCOO, which was in tho Treasury and was payable 


covered, the representative of the payee applied for 
payment. The prisoner then upon two occasions 
wrote reports to the efifect that the 11500 in qnestion 
then sto^ at the payee’s credit as arevenue deposit, 
and that it was about to be transferred to the Ovil 



transfer of t^o second payee’s 11500 to tho Civil 
Court, AS if it bad been tho first 11500, and to the 
crcrlit of tho first payee’s representative. Tho 
prisoner was convicted under e. 4C5 of the Penal 
Code m respect of the cheque, and under a. 218 in 
respect of the two reports above referred to. Held, 
with respect to tho charge under s. 4C5, that tho 
prisoner's immediate and more probabicintention— 
which alone, and not his remoter and less probable 
intention, should be attributed to him — waa not to 
cause wrongful loss to tho second paj eo by dela 3 -ing 
pAjmrnt of the RSOQ due to her, though the act 
might have caused her loss, but to conceal the pre- 
vious fraudulent withdrawal of the first payee’s 
nfiOO ; that under these cucumstancea he could not 
be said to hare acted “ dishonestly ” or “ fraud- 
ulently ■■ withm the meaning of a. 24 or a. 25 of the 
Penal Cwiej and that therefore his guilt under 
a. 4fi5 bad not been made out, and the conviction 
under that section mu«t be act aside Queen* 
EsirnEsa t- Girciiari L%l I. L. R. 8AU.653 

4l. ■ ■ Penal Code, 

$$. 24, 25, 47l—Fravdulenllu tmng tu genuine a 
foryed doevneni — ’* DtehcnetUy 
Tbo creditors of a pohco constable applied to the 
District Superintendent of Police that fi2 might be 
deducted monthly from the debtor's My until the 
debt was satisfiM. Upon an order Ming passed 
directing that the deduction asked for should bo 
made, the debtor produced a receipt purporting to 
be a receipt for R18, the whole amount due. It 


setting up the altered receipt to defeat hia creditor’s 
claim, and that therefore be ought not to have been 
convicted of an offence under a. 471 of the Penal 
Code. QueeN'Esipbess v. Husain 

I. li. B. 7 AIL 403 
48. . Penal Code 

KAet XL7 of mO), ei. 471, 24, 25— Fraudulently 
V9\nga»gtnuinta forged document — '‘Dishonestly” 
— ** /’rawfiifentfjf.” In a trial upon a charge, under 
f. 471 of the Penal Code, of fraudulently or dis- 
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rORaURY — contd. j 

and 25 of the Penal Code> the prisoner* upon the 
facts aa found, had not committed the offence 
punishable under 8. 471. QnEEH.EimiBSs ». Snso 
Dayal .... I.L.R.7 A11.450 

43. Possession of eounterfeiR 

Beals, etc . — Inlention to eommii forgery — PenoT 
Code, ss. 472, 473. Counterfeit seals and foiled 
documents were found in •- 


2 W. R. Cr, 6 



FORGERY— co«W. 

47. Suspicious document used 

in a eas-' “ 

<ase " — “ . • ■ ■ 

Cfm0),8 ■ 

was given n»r me prosecution of a pleader who in 
the conduct of a case had presented to the Court 
for bis clients a document of suspicious appearance 
and which his clients were charged with having 
forged. The sanction was granted by the Sessions 

Judge on the cround tf'a+ * ’ 

its 

SOS 


his own 

K-..., .w .uu iiigii court: — }ie2d. that 


xuu* ui.*vUi aucu seals m their possession were for 
the purpose of commuting one particular forge^ 
Qitses t. Goltjck Chcndbr . 13 W. E Cr. 16 

4B, Attempt to comimt forgery 

^Abetment of forgery To prepare, in conjunction 
with others, a copy of an mtenaed false document, 
and to buy a stamped paper for the purpose of writ' 

ip™ W«>Vi ’ ’ ' 


u j ...... xviiai coue, uui are tacts which 

would support a conviction for abetment of forcery 
as being acts done to facilitate the commission of the 
•offence, ReO. V PaDaLA VEKKATASAilt 

1. 1/. R 3 Mad. 4 

48. Penal Cod', 

{Act XLV of 1860), s$. 465 and 511. A person 


uv iMu ween a party (principal or aeeessory) to 
the concoction ol the document, or that he had the 
knowledge that it was concocted. The mere fact 
that his suspicions ought to have been aroused by 
the sight of the document, was not primd facte 
evidence that he knew, or bad reason to believe, 
the document to be forged. In re RiycBtiossis 
I. L. B. 22 Bom. 617 

48. Abetment of forgery by 

T**'**-** ' ■ wnent 

■ Code 

. • ' ' The 

accused was not only the writer, but also took an 
active part in the preparation of a document, the 
alleged executant of which was dead before the date 
of the document, and the person who really bad ad 
inter^«t MnA®* iv* • • ’ ' . 


tuaigwi OA<i succeeded. A prisoner, who was 
cliargcd with attempting to commit forgery of a 
valuable security, was found guilty by the jury o! 
atteFT^i"'’ *0 r"-"*" ‘ f-'—'" T! i • 

M •. *■ •"i: •. 

I'* >1 1 li I-'.* , ■ 

L'j L..., , luai lue jiiiaoRcr had an 
intention of making such addition to the wini«t 


1*11. 


7 Calc, 352 : 8 C. I,. E. 672 


to siiuw inat Tbe accused was a party to, or took any 
^rt in, thchctual forgery of the document, or that 


I. If. R. 26 Calc. S07 
1 C. W. N. 681 

Penal Code, 


(Act XLV of 18G0), 8 463 and eeg— Cleanin'; of 
the term ** fraud ” dis- ussed. A i>olic6 head con- 
stable’s character and service roll in the custody was 
found to have been tampered with m this way, that 
a page, apparently containing remarks unfavourable 
to the head constable, had boeo taken out, and a new 
page with favoutabh remarks, purporting to have 
becu written and signed by various sujienor ofliccrs 
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rOROERY-H-of./^. rOROERY— <-cnf./ 

o! tx>licT, h*<l Iwn insertwl [n lU pUw, Iht intent •<* the en<vt, inUr aUft. th*t he of (•ood mornf 
•i • •’ ’ • , • .1 . . . ».i- chnmcter ■ntl bus ^nbinitteil himself to m test 

■ • I ■ ■ • cxaminJition hy, ind furnishnl exercises to, the 

■ IS person strain^ the ccftiGcste. Bufhcient in that 

, , , .. a «t,.t S ;• n... I, , 


\ t wtiu .\ii>uiN, i. u. i>. 

Dorn. SIS ; and LrJit .VoXoa Snrlrtr r. Qyrtn- 
Emproi, 1. L. It 2* Cak. 313, referred to Quees* 
Eurscss r MniA«MAD Sseeo Kitsx 

I, R. 21 Alt iia 

60. Intention — P(n/ilCodt,». 4C6. 

Wlierc a document is made for the purpose of 
being used to deceice a Court of Justtte, it is made 
srith the intention of being use<l for that |>ur]>osc 


61. Cheating by personatioii» 

Ptrvil Codt, II. IIS, 4l9, 163. A falsely represented 


cheating by T«r30iiation. QuEEs-Esira^ r. 
AmsAMi . . . I. L. R. 12 Mad. 161 

62. Using a forged certificate 

— T’enof Codt, t. 47j—-i’rauJuUrtt intention The 
accused passed the Public Serrice Examination in 
1883, and in a certiGcate given him by the educa- 


63. ChtaUtv } — 

“ Frottdufentfy " — “ Duliimttdy " — Ptnal Code 
{Act XLV of I860), II. 24, 25, 415, and 471. In 
construing sa. 24 and 23 of the Penal Code, the 


(lent to the Hemstnr and the prescribed fee paid, 
that ofTicer forwards a receipt to the candidate with 
his foii numlicr thereon, which is also an authority 
for him to appear at the examination and enter the 
examination.hall. A pnrale student foreaided to 
the Registrar, with his application fur permission to 
appear, a certificate in the presenbed form, pur- 
porting to be signed by the head master of a high 
school, such signature, however, being, as the appli. 
cant well Lnew. a forgerj*. The Registrar, knowing 
at the time that the signature of the head master was 


desk allotted to him, ami commenced tbe examma* 
(ion. Upon charges being pieferred against th» 
applicant of using as genuine a forged document 
(a 471) and attempting to cheat fea 415 and 511): 
—Utld, that his primary object or intention was by 
falsely Inducing tbe Registrar to believe that the 
certificate was signed by the bead master of a 



Queen-Empreit, I. L.B.IO Calc. 58d, cited. Quxen- 
Esiebcss r. Han-iDiiAK alias Rakhal Dass Gbosh 
XL R. 19 Calc. 880 


. 64. Penal Code, ss. 

463, 371, artd is. 24 and 25~^FaUe eerli/ieale of 
attendance at lav fec/urej—'* CZai'nt Pro- 
perty." The term claim " in s. 463 of the Penal 
Code is not limited in its application to a claim to 
pro|wrty. The term "property” in the same 
section will cover a written certificate. It is not 



i. X. AW ill Aiuf/i.uuo, approved. One A' if pr e s e nted 
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TORGERY’— con<i. 


It would have entitled iS R to attend a further 


above certificate, S B obtained permission to attend 
and attended a course of second year lectures at 
Queen’s College, Benares, without attending or pay- 
ing the fees required for the first year course. 


when he presented the false certificate to obtain 
admission to the second year law class at Queen’s 
College, Benares, and again when he endeavoured by 
its use to obtain the consolidated certificate in order 
to gain admission to the pleadership examination in 
Calcatta, S £ was guilty of the oSeace uovided for 
by e. 471 of Fend Code Qoeek-Empress v. 
Sostn Bnusiuir . . I. Xi. R. 15 Alt 210 

66. — Penal Code (Act 

XLV of 2860), as. 463 and 471— Using at 
genuine o falat doeumetU. The accused applied to 


68. “Fraudulently" meaning of 

—Penal Code {Act XL7 of 1860), ss. 463, 471— 
Deprivation of property, actual or intend^, is not 
an essential element in the offence of fraudulently 
using as genuine a document which the accused 
knew or had reason to believe to be false. Quern- 
Empress v. Baradkan, I. L. R, Iff Calc. 380, 
overruled. QaEZX-EuFBESS v. Abbas Ali: 

I.I 1 .R. 26 Calc. 612 
1 C. W. JX. 266 

— Penal Code (Ael 

0 / 1860). es 2i, 25, 467, 471—Vstnga 
“ Praudu- 
t— ••Poise 

'' 'cement of 

wrongful 

” Intention 


FORGERY— confi 

to cause ^ongful Joss to another, and deception, 
a^ua! or intended, are not necessary ingredients of 
the intent to defraud. There is a real distinction 
between the meaning of the terms “ fraudulently ” 
Md “dishonestly,” as usetl in the Penal Code; 
the former denotes an intention to deceive. The 
production of a forged bond by a person in a suit, 
with the intent to make the Court believe that he was 


Queen-Empess, I. L. R. 22 Calc. 313 ; In re Dkunu 
Razee, I, L. R. 9 Cede. 53, referr^ to. Queen- 
Empress V. Shea Dayd. I. L. R. 7 All 459, 
dissented from. Keoar Nath CaATTEiUEH v. 
Knio.EuPEBOR (1901) . . 6 C. "W. IT. 897 

Using as genuine a forged 

document— Penal Code (Ael XL7 of 1860), a. 
471— Attempt to commit offence. The accus^ gave 


Quben-Euebess . I. Ik R. 26 Calc. 88S 

50. • Penal Code 

(Act XLV of 1860). as. 466, 471— Using as genuine a 
forged document— Person convicted of and santeneei 
for the forgery not also to he sentenced for (As use . 
Hdd, that a person who, being himself the forger 
thereof, has used as genuine a forged document, 
cannot be punished as well under s 471 of the Indian 
Penal Code for the use as under s. 466 for the 
forgery. Qoees-Eueress v . Uackao Lal (1900) 
I.D.R. 23 All. 84 

80. Penal Code (Act 

XL7 of 1860), a 471, tnlerprelation of — Forged 
document, using, as genuine. When in a judicial 
enquiry under s 202, CnminaJ Procedure Code, 
against a person accused of having forged a docu- 
ment, the accused states before the enquiring 
Uagi^rate that the document is genuine, he cannot 
be said to have used the document so as to make 
himself amenable to the provisions of s. 471, Indian 
Penal Code, even though he knew the document to 
be a forged one. The use of a forged document 
which is contemplated by a. 471, Indian Penal Code, 
is each uso as causes wrongful gain or wrongful loss. 
That is to say, that section apphes to the case of a 
person who appears before some other person or 
before a Court, with a document and 
to induce that person or Court to do some act whicn 
he or it would not do if it wasknown tobeaforgsO'- 

AsiaiUDSi Sheikh v . Empebor (1907) 

11 O. W. If- 836 

01 . Using fal«e 

Intent to dofiraud— Penal Code, as. 419. 4.0, 
467, and 468— Cheating. The accused was aUeged 
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rORGERV— con/-?. 


bj the pro*ccut!on to fanro tdrertiscd thnt » vork 
on Englnh Miom^ by Robert 8. 3Vil*on, 3I.A.» wm 
ready. stAtingthnt the price rrasn2-4-0, and that 
Intending purcha«cra might remit Jt by money 
Older to Robert S. \ViI*on, Council Ifouws Street, 
C^cutU; to bare then requealcd tlw postal 


aigned by S, atating that his certiCeate had beert 
lost, and requesting that a duplicate might be Issuesb 
Enclosed with the letter was what purported to 
a certificate by tbo head-master ol a local school* 
corroborating the statement as to the loss, and 
snpiiorting the application for the issue of a duplr 
cate. This document had not, in fact, been written 
by the head.mastcr, and 8 had not in fact lost hi4 
llatriculation certificate. 0 was then charged with 
cheating and forger to commit cheating. Tb^ 
Deputy Magistrate found, on the evidence, that 
the writer of the application for a duplicate certifi' 
cate was the accused, and convicted and sentenced 


62. Forgory of valuablo eecu> 

rlty— Fenaf Code (Ad XLV o/ ISGO), «». 463, 464, 
467, 474— FoZee document — Onuaef proof — ^DieAonest 
or fraudulent inienl, proof and tn/eren--e aa (a. To 
justify a conTiction under a 457, Indian Penal 
Code, it most be shown that the doenmentta a 


ho dismissed the appeal! On a revision petitioi* 
being filed in the High Court: field, that the’ 
charge of cheating must fail, inasmneb as there wa^ 
no proof that the deception pnietiscd by the accused 
on the Registrar of the University had caused ham^ 
or damage to him or to the University which b^ 
represented. Nor was it shown that the accused, itf 
applying for the dupheate certificate, had any 
intention of causing wrongful gain to himself 
wrongful loss to the University, to whom he had 


may be inferred from the facta, but tt u nccessaty 
that mieh lateot should bo established by evidence. 
The accus^ was found In possession of two docu- 
ments ; one wss a regutcred coovennee in respect 
of certain lands from one AD to the wife of the , 
aecus^ I the second parported to be a convey- 
ance in respect of the same lands from the same 
vendor to the accused himself, but this wss 
registered. The accused requested a scbool-boy 
to have the registration endorsement from the i 
former copied on to the latter, and was there- 
upon arrested and charged under a. 407 with e. 
116, and under s 474. At the trial /I D deposed 
that bfl uAvee e'Kiva.ted. tha 

but as regards the first he said that he bad exe- 
cuted it in favour of accused’s wife, but that the 
accused was in possession of tho lauds inid bad 
also paid him tho consideration-money. 'Held, that. 


0 O. W. JT. 302 
t and 
»«. 4/7, 
ptteaU 
held a 
mod to 
ss the 
lar oC 
to ^ 


fraudulently or dishonestly and with intent to cause 
damage or injury to the public or to anyone. The 


X. 1j, at. iio H^au. Yis6 

64. Filing forged document — 

r\-,, V... * ^geumenl — 

■ inff it in 

• IV*' 

, *t without 

• • 1 .. ' ■ constitute 

■ • Ajibika 

1. Ij, K. 65 Calc. 820 

65. Alteration of Accounts — - 

DiaAoneslly tuiny at genuine Forqed Doeutnent—^ 
Falitfication of Aeeounta — PeTtal Code (Act XLV 

ol 1S60). M. 465, 471, 477A~Rtading ovef 

DeptHitim to witnua in the presence of the 

Accused or hie Pleader — Criminal Procedure Code 
(Act V of IS9S), a. 366 — Practice. The alteration 
of accounts so as to show the receipt of a sum of 
money criminally misappropriated and in order 
to remove evidence of such misappropriation, is 
not an ofience either under a 463 or a 477A of the 
Penal Code, there being no inteot to commit fraud, 
lofit Mo^iv Sartar v. Queen-Empress, 1. L B, 22 
Cafc. 313, and Emperar v. Bash Behari Das, I. L, Jt, 
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35 Cale. 450, distinguished. Whether or not there 
is an intent to defraud in any particular case 
depends on the circumstances of the case. S. 
360 of the Criminal Procedure Code is mandatory. 
The evidence given by a witness must be read over 
to him in the presence of the accused or his pleader* 
and no practice to the contrary can alter the plain 
words of the law. Jvoxisn CHANnm Mukebjes 
V. Ebipbeor (1900) . I. Ii. E.*36 Calc. 065 

FORMA PAUPERIS. 


'FRAUD — cokW. 

See BErraiii Transaction. 

I. L. R. 28 Calc. 370 
1. L. R. 35 Calc. 651 
See Civil Pbocedtob Code, 1882, s. 108. 

I. L. R. 29 All. 212 
^ 5ee Civil Pbocedube Code, 1882, s. 244. 

I. L. R. 27 All. 702 
5ee Civil Pboceddee Code, 1882, 3. 623. 

10 0. W. N. 288 


See Civil Pbocedtob Code. 

10 C. W. N. 857 

See Pauper Suit. 

FORTY-FIVE DEGREES ANGLE RULE. 
See Calcutta JICNicrPAL Act. 

18 O. W. N. 74 

FORUM OF APPEAL. 

See Valuation op Suit. 

L L. R. 34 Calc. 954 

FOUJDARI COURT, JURISDICTION 
OP. 

See JcRisDicnoN op Cbiuinal Court. 
iSes Possession, order of CsiKitNAL 
Court as to— Naxuhe and Effect of 
' Decision. 

3 W, R. P. C. 46 : 7 Moo. 1. A. 823 
FRAME OF SUIT. 

See Fraudulent Conveyance. 

I. L. R, 34 Calc. 999 

FRANCE, LAW OP. 

See French Law. 

FRANCHISE, BIGHT OF. 

See Calcutta JIuNiciPAt Consolidation 

I.'l. B 19 Calc. 192, 195 note, 198 


I. What constitutes Fraud, and 


Proof of Fraud . . . 4348 

2. Aixeoino or fleadino Fraud . 4353 

3. Effect of Fraud . . . 4362 

4. Jurisdiction .... 4367 

See Adsiinistratios Bond 


10 C. W. N. 673 
I. L. R. 33 Calc. 713 
See Arbitration — Awards — Delay in 
MAE iNo Award. 

I. L. R. 20 Bom. 132 
See AsstoNMENT . 10 C. W. N. 765 

See Benamidar . 12C. W. IT. 409 


See Consent decree. 

13 C. W. N. 1197 
See Conspiracy I. L. R. 86 Calc. 134 
See Contract . |L L. R. 31 Calc. 614 
L L. B. S3 Calc 647 
I. L. B. 34 Calc. 173 


See Contract Act (I of 1872), s. 16. 

I. L. B. 32 Bom. 87 
See Decree . . 12 C. W. N. 485 

See Estoppel by juuoment. 

I. L. R. 32 Calc. 357 
See Evidence . I. L. B. 80 Bom. 623 ' 
See Evidence Act . 10 C. W. N. 422 
See Execution . 13 O W. N. 621 


See Fraudulent Conveyance. 

1. L. R. 84 Calc. 999 
See Hiqh Court, jurisdiction of— 
Calcutta— Civil. , non 

I. L. R. 30 Cale. 369 


See HINDU LA'--Mig""w.N.1074 


SU iKSOLTENCr ORDER. ^ ^ 

8 C. W. N. 468 
See Jurisdiction of Civn, Court- 
Revenue Courts — Orders of Beve- 
NUE Courts. 

See Jurisdiction of Civil Court— Reve- 
nue Courts — Partition. 

L L. E. 25 AH. 19 


See Landlord and Tenant. 

8 O. W. K. 172 
See Lease . I. L. R. 36 Calc. 675 
See Limitation I. L. R. 30 Bom. 395 
L Ii. R. 34 Calc. 711 
See Luiitation Act, 1877, s. 18 (1871, s 


See Lishtation Act, 1877, Art. 95 (1871, 
Art 05; 1859. s. 10). . 

T T,. -R.. 30 Mad. 402 


See IrUsTEB and Servant. 

I. L. R. 38 Calc. 647 

MoRTOjiOE . I- LB. 33 Cateses 

13 O. W. -N. 800 
O.aoa OF N. 403- 



{ 1^17 ) 


!>I(U^T or C.\SES. 


( mis } 


FRAUD— tonfJ. 

Stt rniNciPAL Asu A«lnt— Liabilitt 
OP rRi\riPAU 

Bourke A. O. C 1:2 Hrdo S80 : Cor. 83 
1 Itay 401 
0 W.B.262 
10 W.R. 80 
I. L R. 7 Calc, 100 
0 C. W. N, 420 
Stt I’uiRiTC . I. Ii. B, 33 Cate. 1001 
i>(f 1’ls JcDiCAT^— UsTorrrL by Jumj* 
MEVT . I li. R. 11 Rom. 708 
I. L. R. 17 Mad. 384 
li.R.21X A.03 
X R.R 10 Rom. 821 
Xli-R. 30 Bom. 35 
• L L R. 29 AIL 008 

Stt P.ictrr or fecir — 

DEOitEt. . . 5 C. W. R. 550 

L li. R. 28 Calc. 476 
St* >Ai.E ton Ar.iiEMvs or Uexem’E — 


lu C. 1 < aL 1 
X L. R 10 Calc, 63 
X1-.R1Q Calc. 104 
L L. R. 32 Calc. Ill 
Set &AtE UN Esccction of Decbcc— 
IxTAUD Sales— Fb.\i;d , 

Serrixo asipe Sale — Gekeeal 
Cases . L R. B. 26 Bom. 643 
11 C. W. N. lOU 
LL.R.38CaIc 654 
Setti^o ASiPE Sale— Ibbeoplab* 
ITY .LI*. R. 30 Calc. 142 
Stt Spit to set asipe Decbee. 

I L. R. 29 AR 418 
Stt N AEtANCL BET^riEB rLEAPl.NO AKD 
I’BooF— bPcciAt Cases — F aAUp. 

22 W. R. 221 
I. L R.'ll Rom. 620 

Stt \ ENDOB AND PdBCUASZK — FrAPD' 

L. R. 14 1. A. lU 
— concealment of material facts — 

Sit Hcsband a>d Wife 

0 O. W. R. 800 
See Vesdop abd Pitbciuser — Ixvaud 
Sales. 


fraudulent assignment — 


fraudulent conveyance — 


.See Traksfeb of Property Act, 8. 63. 

X I*. R. 25 Rom. 202 
L I*. R. 27 Bom. 322 


FRAUD^^onf /. 

.——{fraudulent transfer— 

SreTRASsrER or Proferty Act, s. 03. 

I. L. R. 27 Bom. 148 

on Court — 

See Limitation' — Qvesiiox op Limita* 
Tiox . . . 0 C. RT. If. 348 

. on creditors — 

See rnAcnn-Evr Conveyance. 

X L. R. 34 Calc. 090 

— sotting aside sale, on ground, of— 

See C» 1 L PROCEDITIE Code, 1832, s. 214 — 

Qt'ESTIOKS IV EvECLTIDV OP DECREE. 

0 C. W. N. 270, 283 
See Sale iv Esecltids of Decree- 
Errors IS DE«rBiPTiov OF Property 
bold . I. L. R. 29 Calc. 870 

suit to recover possession of Im* 

moveablo property by setting aside 
document on ground of— 

See Document . I. Zi. R. 30 Calc. 433 

suit to set aside sale on account 

of— 

See ClHL Frocedl’re Code, b 244— 
QuESTioss IV EXECVTiov or Decree. 

I. li R. 6 mad. 217 
I. L. B. 0 Bom. 468 
X L, R. 16 Calc. 179 
I. L. R. 17 Calc. 769 
I. L. R. 18 Calo. 139 
I. X. R. 19 Calc. 341, 683 
I. X R. 26 Calc 824, 828 note, 639 
I. X R. 27 Calo. 187 
2 O. W. N. 601 
8 0. W. N. 395, 403 
. 4 C. W. N. 638 


I. WHAT CONSTITUTES FRAUD, AND PROOF 
OF FRAUD. 

X Imputations of i^aud — D m- 

paeat vf aBt!jatn>n» of fraud Imputations of fraud 
ehoold bo disposed of at the hearing, and should 
Dot be left open to bo disposed of by the master on 
the takiog of accounts Laelbiiai Valuabhai v. 
Kavaszi ffAKASQAi . , 8 Bom. O. C. 209 

2. Proof of fraud — Presumption. 
Fraud and dishonesty are not to be presumed on 
coBjecture, bonever probable. Iudad Ali f. 
Koormr Begum 

6 W. R. P. C. 24 : 3 Moo. X A. 1 

3. ■ It IS often the case 
that fraud cannot be established by positive proofs, 
and On the other band it is not to be presumed from 
cireutnstances of mere suspicion. It u generally 
shown by such circumstantial evidence as over* 
comes the natural presumption of honesty and fair 
dealing, and satisfies a reasonable mmd that such 

6 Y 


VOL. IT. 
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FH AU JJ~Contd’ 

1. WHAT CONSHTUTES FRAUD. AND PROOF 

OF FRAUD — contd- 

presumption h&s been displaced. Mathura Pah 
DAY r. Rah Rucha Tbwabi. 

8 B. L. R. A, C. 108 : 11 W. R. 482 
— TT '5“** ^ 

ton^s. Mere speculation and probability wiH not 
in law support a finding of fraud. Where a party 
puts forward a charge of collusion with a view to 
defraud, it is incumbent on him to support it by 
evidence to a certain reasonable extent, ey., where 
a party admits that an instrument which on the 
face of It annenrs tn deni w»v. . _ - 


■nas intended to be operative according to its 
purport. Raj Naraih v. Rowshun SIoll 

22 W. R, 124 

Kubbeeoodin V. JoQin. Shaha 25 W. It, 133 

charged against the defendant, the 
V If ‘ particulars of the fraud 

which ho alleges. Chakvibapa v Danava 

I. L. R. 19 Bom, 593 

6. 


^ ""I*® charges another mtb 

fraud must himself prove the fraucT. and be is not 
relieved from this obligation because the defendant 
nas himself told an untrue etorv. Mahomed Oolab 
t>. iUHOUED SUILUUN . I. L. R. 21 CrIc. 812 

th th//ro^ 
oyoUuaion of the opposite party as a ground of 
relief, general allegations of it will not be sufficient. 

but the instances upon which such allegations are 
founded must be stated, as it is uhret^nable to 
* * opposite party to meet a general charge 
of that nature mthout giving him a hint of the facto 
from which it is to be inferred. Joosiha Pershad 
toOOKOOLO. JOYRAM Lall Maiito 2 C. D. li 26 

AU„,hm ,1, d jra^ 

a jyell.kno™ role that a ch.rse of fraud roost be 
«obstaot.aUy proved os laid, ood that when one bind 
o fraud IS ohorscrl. another trod cannot, on failure 
it. In a amt b, the 

hl'l T" ’'■‘“it 't 

a»?vir5™ >t »nd fraudulently paid 

away the estalo of an insolvent, the plaint os 
m™"“ SS'lh ” concoalmeSt of the 

” ‘]tt ,^S)gneeo. Afterwards when 


meni at the stage when it was 


BRADD— conW. 

1. WHAT CONSTITUTES FRAUD, AND PROOF 
OF FRAUD— confd. 

was not permissible. The High Court having 
decreed the claim on a finding of fraud different 
from either of the above :-HeW, that on this 
ground alone the judgment might have been 
reversed. Jfont^ymeu v. Sandt,s. 18 Fei. Jun. 
302, followed. Abdul Hosseih Zenul v Turner 
I. Xi. R. 11 Bom. 620 
L. R, 14 1. A. m 

horu of f^^phint, amendment of—Emdl^ 
of frivd—Objeetton taken for firel time in 
s^ud appeal, mere a plaintiff seeks relief on 
the ground of fraud, and the plaint contains general 
allegations, but no specific instances of tfie alleged 
fraud, it OUfTMf tn •ne.wnrl , 


Ihe Court of first instance, without going into evi- 
dence, rejected the plaintiff's claim on tbe prehmi- 
oary ground that the plaintiff had no right to sue 
during the lifetime of his adoptive mother. In 
ereond appeal, the respondent obiected that the 

f iiaint was defective. The plaintiff’s p'eader asked 
or leave to amend it by specifying certain instances 
of the alleged fraud. EelJ, that tbe amendment 
could not then be allowed, and the suit must fail. 
When fraud is charged, the evidence must be con- 
fined to the allegations . Krissnaji v. Wamvaji 
I, I>. R 18 Bom. 144 
" ■ Oral m'efenee. 
Oral evidence of witnesses deposing in "eueriil 
terms is not sufficient to establish fraud on tSe part 
ofafonnerpatnidar m converting mal lands of the 
palm in ere 583 of 100 big las into rent-free lands, 
so as to entitle the present patnidar to resume 
them ns invalid lakhiraj. Soibsoonduree Debia 
- ftlAnoMED Ai.i . . "W. R. 1834, 137 

- Suit by minor to 

recover share of eoiMi6f»ralio» pud for lease. Suit for 
the recovery ofammor’sshareof the consideration 
paid for a maurasi lease granted by the minor’s 
CO- proprietors ou their oire behalf and as his 
guardians, in order to raise money required for 
tbe expenses of the joint estate, which lease was 
cancelled (on the suit of the minor when he came 
of age), so far as his share ivas concerned. Hdd, 
that the plaintiff was not entitled to recover 
without proof of fraud, and that the evidence 
tendered by the plaintiff (namely, the record of the 
case instituted by the minor for the canoelment of 
the lease) was not admissible to prove the allegation 
of fraud. Duroa Churn Bhuttacuiiuec v. 
SnosHEB BnoosnuN Mitteb 

6 W. R. S. 0. O. Bet 23 
12. ■ Fraudulent transaction— 

Decree oitoinei after compromise of appeal. A 
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TRATO— cc»if(J. 

1. WHAT CONSTITUTES FRAUD, AND 
rjlOOF OF FRAUD-<onii. 

<]c<T«e of an AppcIUUs Court obUin«] after a com* 
proroieo an<l an agrreraent not to prosecute the 
appeal was held to bo an adjudication obtained not 
only « ith great impropriety, but in effect by fraud. 
RaJMonuK GoiSAiv r. OflCRMomn* Gossaw 

4 W. R. P. 0. 47 s 8 Moo. I. A. 01 

13. — A’on.poymeni «/ 

<fe2>(. The mere non-payment of a debt does not 
necessarily prove collusion between the debtor and 
his vendor to defraud thociTditor. Fraud must not 
Lo presumed without good and probable grounds. 
KisQEXDnoM SonuAR r. RAunncjr CnATTKWEE 

G W. R, 235 

14. Ben&xal tranancUon— Toling 

benomtfuue- Tbe mere taking a bcnatai lease, 
unaccompanied by any other circumstance of suspi- 
cion. docs netperseconstitutc frand. Sfo^ofOotaLf. 
r. Reet Bdoobcs SI^aII . . GW. R. 283 

15. — ’ - SnU (or atr&tft o/ 

rent — Rcffuiai purchast^Ael VIIJ of iSSS. 
rUintiff sued for po&scssiou on a decLiration of bta 
jtmamce right to a portion of a taluUi, for which 
hia mother obtained an itmamee ((ottah. After- 
wards tha original superior (eouro harms been 
sold for arrears of rent under Act VIII of 1833, tho 
father of defendant No. 1 purchased thoao ngbta 
and interests in tbe name of (he defendant, and 
(ben obtained from (he ramindar a pottab and 
settlement of tbe talekh as one coming under tbe 
provisions of Regulation VIII of 1810. Re then 
Ml into arrears, the taliikh was sold under tbe 
Regulation last cited, and he purchaacd It benami. 
i/efj, that the legal uiference from these facts was 
that the conduct of the father of the defendant No. 1 
was fnudulent. SooBOL Cao?DEA Paot. o. Amm 
Au 11 W. R. 32 

16. - I Purcfiasrr oMom* 

ing atsenl of lentfieial ai tcell ci csleaiS/lr otenrr to 
tnalce hn UlU good. There is no fraucl in a purchaser 
eccuriog the assent hath ol (he ostensible and 
beneficial owners to hia purchase, so as to acquire 
a good tiUe. Kaibe lIoucTf Paul v. Biiou Nath 
Cbakladar . . . . 7 W. B. 138 

17. Over^valuatlon of salt — 

Proof of fraud. A valuation of salt, based on 
the loss which tbe owner may possibly incur on 
account of the bonds in respect of the salt passed by 

. him to the Government, though greatly in excess 
of the real value of the salt, is not such an over* 
valuation as amounts to proof of fraud. Habidas 
F ewSBOTAU V. Gamble . . 12 Botn. 23 

18. PreBumption of fraud — 

Piopertg left to erdowmtnt instead of for tha 
support of At widows of tha family The defend* 
ants having pleaded that certain GovemmeDt 
paper, in which plaintii! claimed a share, had been 
appropriated, by a memomndum of agreement, 
to tae service of an idol, and the agreement was 
substantiated by very strong evidence and shown 


FR AR B — <0 n (d • 

I- \m.\T CON'STITUTES FRAUD, AND FROOF 
OF r{L\UD— con/d- 

fobs VO becnsetcfl upon by all tho parties for year#, 
the Friry Council held that it could not be act aaiMc, 
aa a colourable transaction having no vaLdity. 
merely upon tho suggestion that the amount act 
aside was exorbitant, and that there might possibly 
have been an intention to defraud widows and 
others. RAsni Monux Munoul v. Jadoouoxeb 
Bassce . . . , 23 W. E. 309 

10. Vendor and pur- 

ehaier~Omisi>on of purchaser to take posrutton 
^Sale hj Aim to anolher — Sffect of want of posses- 
sion. A sold certain land to ^ by a Bale*de^ dated 
IStb July IS71. Tho deed was optionally registrable 
and was cot registered si continued in possession 
after the date of the sale. AaolJ the same land to 
(heptaintill by a deed of sale dated Ist Febmsry 
187^ Tho deed was registered, its registration 
being compulsory It waa unaccompanied with 
nossesaion. In 1833 B obtained possession of the 
land from tho sons of .1 and sold it to tbe defendant 
by a sale-deed dated 14th October 1682. This 
decil was registered and accompanied with posses* 
Sion. In 1883 tho plaintiff sum for possession of 
the hind in dispute Belt, that tho defendaotV 
vendors, by merely omitting to take possession of 
the l4Dd.on his purchase, was not guilty of any 
l>ositivo fraud or of any concealment or seghgence 
so gross as to amount to fraud (hat would entitle 
tbe plaintiff to relief agabst him- Rrrrv&Aat v. 
Saya . . . I. li R. 13 Bom. 229 

20. OonstruetiTe fraud—J/orf. 

gagoT and ilortgagee. Here silence on the part 
ol a pnor mortgagee on hearing that the 
mortgagor is mortgaging the property a second 


amount to such conduct, where bis knowledge of 
the contents of tbe deed is not shown Where a 
prior mortgagee, however, attested tho execution 
of the deed mortgaging tho property a second time, 
and being aware of the tonfenta of the deed kept 
silence, and thus led tho second mortgagee to think 
(bat the property was not encumbered and to 
advance his money on tbe security of it, which 
tbe second mortgagee would not have done had 
be been aware of the eziatencc of the prior 
mortage, such silence was held to be conduct 
wbioh amounted to constructive fraud on the 

E rt of the prior mortgagee, and deprive him of 
I tight to priority. Salamat Ali v. Bonn 
StEon . . . . L Ii. R. 1 AU. 803 

21. Fidueitiry relationship-* 

(Tnits of proof of fraud — .iecounts, proof of faUUy 
of. It is only in cases where one person stands 
in a fiduciary relation to another that the 
law requires tho former to exercise extreme good 
faith in all ius ^dealings with the latter, and 

? Y 2 
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PRAUD — confd. 

1. WHAT CONSTITUTES FRAUD, AND 
PROOF OF FRAUD — eoneld. 

scrutioizea those dealings with more than ordinary 
care and cantioQ. In the absence of any special 
confidence reposed by one person in another, it 
lies on him who alleges fraud to prove it ^Vhere 
accounts are impeached on the ground of fraud, 
two or three instances of particular items which 
can Jie taken as false and fraudulent must ba 
brought to the notice of the Court before it can 
be called upon to order the acconuta to be 
re-opened from the first. irilJianucn. v. fiarbour, 
I.L.R. 9 Ch. D 529, followed Boo Jinatboo 
i. Sha Nadakvaub iLinoe 

I. L. B. U Bom 78 

22. Abuse of tnfiuenre. 

The obtaining of property or of any benefit, 
through the undne and unconscientious abuse of 
Inflnence by a person in whom trust and confidence 
are placed, is a fraud of the gravest character 
.Viaron v. Payne, 8 Ch. App- 887, followed. NoMDt 
Lal Bose v Nistasini Dassee (1902) 

7 C Vr.N. 353 

28. Judgment obtained by 

perjury may be eet aalde on the ground of 
fraud. A suit win he to set aside a judgment on 
the ground that it was obtained by fraud com- 
mitted by the defendant upon the Court by com- 
mitting deliberate perjury and by supiircssing 
eridence. The law on this point is the same in 
India as in England VEtrEATirFA Naice r Sobb.a 
Naics (lOOS) . . I L. B. 29 T£&d 179 

2 ALLEGING OB PLEADING FRAUD 

1 . Pleading fbaud — Defrauded 

parties A party cannot allege or plead his own 
fraud, nor can his representatires, nor a private 
purchaser from him, do so unless they are themselves 
the defrauded parties, and seek relief from the fraud. 
LncKEE NiBAUf CiurcKEUBUTry v Tarabioitee 
Dossee . . . . 3W B. 82 

PtTEIEEET SaHOO T RADH-A KisHEX RaIIOO 

3 W. B. 221 

Rowauun Beeree V. Kpreeji Buksu 

4 W. R. 12 

BnOWAlTEE PERSnAP r. OnEEDUW 

5 W. B. 177 

2 Fraud of ancestor — Estoppel 

— Party pleadiny fraud of ancestor. The plaintiff 


PBAUD— conW. 

2. ALLEGING OR PLE.U)ING FRAUD— confd. 

predectsior, A —..-j'--*- *1- -• » 

the property 
of the Court 
frandulentl}’ 

_ that these documents should be treated as void in 
law. Gopal Naeaik «7ms Jcopeo Narain v. 
OnKOA Pershad Sauee . . 19 W. E. 270 

4. Son sutng to re-- 

gain properti/ alienated fraudulently by father. A 
son cannot obtain a decree when suing as heir to re- 
gain property, alleging his father’s fraud as tho 
cause of action. Btthogobcttv Dossee f Kisues 
Nato Ror , . . . 3 W. B. 30 

BLausato Kur f. Doval Kbisto Deb 

13 W. E. 87 

5. — Pleading fraud of self or as 

representative. A party claiming through 
another is nutat liberty to plead that other’s fraud 
as against a defendant in possession who claims 
underthe fraudulent conveyance Fpreepoonissa 
V. RimoMCT . . . . 4 W, E. 37 

® — Person alleging 

Ai» oxen fraui-^Benami holding, tt’here pro- 
perty IS held benami, and the ostensible owner 
assents to its being disposed of to the prejudice of 
the real owner, the latter cannot be allowed to ob- 
ject, the fraud being a conseq^uence of his own 
act Brojo Nath Giiose r KovL-Asn Chvkder 
Barerjes .... 9W. B. 693- 

7. Sale without consideration— 


1807, conveyed a portion of the property to Y, 
who claimed to be the prior purchaser for valuable 
conadexation without notice. By deed dated 15lh 
September 18C7, conveyed the property to the 
respondents, who were in receipt of rents at the 
time when .Y and Y inistituted suits to recover 
possession of the property and to set aside the 
deed, the ticcadar and M being also made defend* 
nuts. Ueld, that the conveyance by the native 
lady to her mooktear without consideration could 
not be upheld, for to uphold it would be a denial 
of justice and contrary to sound policy, even 
if the grantor as plaintiff sued the 


A lolate a well- known principle nf law which does 
not ttllun a party to set up the fraud of the ancest .r 
through whom he claims OiiURRErB IIovsEm 
I HOWDHRT r Usee moo>wissa Kiiatoos 

1 Hay 628 

® — Sutresnon to pnr 

prrty—muricaUon of detdt made fraudulently by 


e. Fraud on creditors — Ri'jhtof 

widow to articles of ja’operli/ ereluded from husband s 
of innhency— Right of Official Assignee 
A widow, as administratrix of her husbands 

estate, sued to recover certain articles of roovcnblo 

property belonging to that esUfe, which had been 
— igfuUy opi>ropnated by her son Defendant 
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OF C.VSD5. 
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XRAUD^’onJ'T. 

2. ALU:GlNrj OP. n.KADlNG Fll\Ul)-<-o«M 
pW.vloJ thfit, i( U\c article* bctonfrtl hi* filhcr » 
rstAte, tliov hail been friudulentlj* kei't out of 
the fallier'a schedule when the latter h*u pnwl 

through the In*ohentCo«rt, and that the widow 

could not claim the property, ** *h^ would thereby 
l>c taking ad\-antAgc of her husband ■ fraud IltU, 
that, ns the Oflicial As-igneo refii*«l to make any 
•cliim to the property in dispute, no thml i«arty 
was comjwtcnt to set up a claim The crwnlora 
had Ihcir remcily against the Oftwial Assignee 
Ih^Jightof ownership u as tliU tested in the plaint 
iff, notwithstanding the alleged fmud. M ^ 
JUXLV . . . . MW.n. 136 

0. ConreytJMee of 

firo/xr/y for fraiiditlenl jiurjto’r, plm of Where 
a mother conrcj-cil property to adaughter.and the 
property was aftenvarda attaeliecl m eaccution of 
A decree again«t the daughter. — //eW, that the 
mother could not obtain a recancej'iui.c of the 
jiroiwrty on the ground that the conrcjance to 
the daughter was for the purpose of defrauding 
the mother's cmlitors, and that the onus was on 
the mother to prove that the decree against the 
daughter was a fraudulent contrivance to deprive 
the mother of powssion of the properti Kemiub 

CueSDir. SeIS l'. VVASUOSEE Dossic 

7 W. R, 118 

10, llMbnnit nnd 

uife— Fraud on ereditorj. Where a wife had 
cullud^ with her husband to buy up^a^decree under 


turn — I/«M, that, as the wife was a fiartner in the 
fraud, It gave her no advantage, and that the 
husband’s claim should be recognized, also because 
It exposed the fraud and afforded the only means 
of doing justice to the other judgment-debtors 
SOFEEOOLLA SuiCaR V. BeOUU BibEE 

6 W. R. 318 

11. ■ ^iviifance of 
fraudulenl deed — I>r«d of <fifl — Res judicala — 
EtUipptl. A deed of gih, valid and operative 
between'the parties thereto, cannot be avoided 
because in another suit between different parties 
it has been held to be fraudulent os against 
creditors. Querre : Whether a donor can avoid 
bis own de^ on the ground of his own fraud 
Ramantor-i Nabaik v. IIahasukdou Kcwa 

12 B. L. R. P. C. 433 

12. Joint fraud — Defitidanl jd«id- 

in{7 joint fraud — VotdabU atU. A defendant may 
plead the joint fraud of himself and the plaintiff as 
a bar to an action upon a contract which the ptamt* 
iff seeks to enforce by suit. The distinction bet- 
ween acts voidable by statute and at common law 
■discussed. Seshaiva r. Kasdaiva 2 Mad. 248 

S00SB5A HeDBEE 0. GbXDSOOBAM MC5DLE 
18 W. R. 264 


PRAUD-cin/f 

2. AM.nGIN'G Oil l’I,K\l)!N'a FR \UU— eoat-/. 

13. Admitted fraud, euit on— 

SutttrtXiuj jirotection /roin fraud udoiittcd by ptirf,'.. 
A suit foundnl on an admisdon of fraud and seeking 
protection from Ihc consequences of that fraud 
cannot be nisintamed. ALooKSOOvnEnv Goorro 
t Hobo Lil Rov , . . 0 W. R. 287 

14. Avoidance of deed fraud* 

nlcntly made. A person who has deliberately 
cxccutc<l a deeil b}' which his own projicrty is 
bound is nut at liberty to set up as a pITk for evading 
obligation that he did so for the purpose of defraud, 
ing other people, but is bound by such deed. 
Ktxssn CiirvDEB MnrEr. f. Due's Mo'cee Dassj i 

16 W. R 273 

16. _ _ /li’oi(faaceo/(f«'i 

/roiufufcnffy uuide-~P(Miufion. But where there 
was no transfer of possession under the deed, there 
IS a focus peniltnlia, and be is entitled to rcbef, the 
properly being prejudicially affected by other acts. 
Lill M tnoMED f FrBnuTooxtss 1 16 W. R. 312 

16. Sdliny up one's 

ciea fritud la intyifiJirie deed. A party cannot set 
up his own fraud to invalidate a deed executed by 
him NiCTH Fsnoi f Jcoorji Sabot 

2 Hay 490 

17. Fraud of p»raon 

throHoh vhon party tlannif. IVhere the agreement 
which formed tbe basis of a suit was found to have 
been entered into by the plaintiff and tbe defend* 
ant’s ancestors in furtherance of a fraud, it was 
held (hat the defendant was at liberty to show what 
the real ciTcumstanees were under which the agree* 
meot wasenteied into, even though it disclosed tbe 
fratMlof his own ancestor. GolasiKoosseeCbow* 
ODRY r. JoEOORr.uxxissA. Kiutoox 

' 18W.R.238 

Ste Sreevatb Roy v. Bixdoo Basuirse 
Debia . . . 20W. R.112 

18 . . PleadinQ one’s 

own fmud — .IdmisAion — Estoppel. An act done 
a party with a view to defeating a claim made 
against him does not estop him from disputiog after- 
wards the validity of that act. Nor does a state* 
nicnt made by jiersons m a suit and intended as a 


Riiufoo jSiufiinee Dabee, 20 IF. E. 112; By'kunl 
Salk Ben y.Oaboola Stldar,2i W. E. 39; Dehta 
Ckowdhrain v. Bimofa Soondaree Debta, 21 IF. E. 
422. Musisi MULUcs r. Ba^ jar Sirsab 

8 C. li. R. 64 

18 Fraudulent ext- 

cufion of document — iSAoiciny real nature of trans- 
action. Where a person who has executed a docu- 
ment (e 9 , a kabutiat) for his own advantage under 
false pretences is sued upon it, he is not precluded 
from showing the real nature of the transaction. 
Ashbuf Sirdar v. Bbubo Soordvree 

' . 26'W.R.40 
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PBAUu — eonld- 

2. ALIiEGING OR PLEADING FRAUD— confel. 

20. — — Sham transaction— JrottrfB* 

lent convet/anee — Suit for positssion ly purchaser 
of land — Defence that the Sadi to plaintiff loai a Arm 
Iramaetion to defraud ereditors. The plaintiff soed 
for posie'sioD of certain land, which he alleged ho 
had purchased from the defendant under a 
registered sale-deed, dated 10th November 
1876. The defendant pleaded that the deed was a 
sham deed and without consideration, and bad been 
executed by him merely to save the land from his 


21. . — Right to plead fraud — 

ConuJtre decree — Execution — Suit to deelore 
fnperty liahle to atlnehmenl m execution of a detree 
—Plea that the decree laie coflwife — Procedure 
Code (.4rf JICIF of 1SS2), e. 283. A obtamed a 
money-decree against £, end in execution attached 
property in the possession of C, who claimed to 
have purchased it for value from Jl previously to 
the date of the decree. Ihe attachment was 
removed on the motion of C. A then brought a 
suit against C, under a. 233 o! the Code oi Civil 
Procedure (ActZIV of 1833], to have it declared 
that the property was liable to attachment and 
sale under the decree. 0 contended that the decree 
sought to he executed was a collusive one. UtlA, 
that 0 could not be allowed to impeach the decree 
between A and B. QtTtiBAt v. JaoaKKATB OaL> 
vawKAn . . . I. Xi. R. 10 Boxa. 659 

22. — - Civil Procedure 

Code {Act SIT of 1S82), a. 2$3^Suil to estaUiah 
riyht to attach— Onus of ■proof — Right of defendant 
in eueh autl to set up the title of a third person uhere 
defendant's own title derived from avch persona ts 
tainted with fraud F owned a house m Surat. On 
the 21st August 1882, he was adjudged a banbrupt 
by the Supreme Court of the Straits Settlcmcnte, 
within whose jurisdiction he was then carrying on 
husineas as a merchant. On the 20th February 
1884, he executed a conveyance of the house to C, 
the trustee m bantroptcy, for the beneBt of bis 
scheduled creditors, of whom the defendant was 
one The defendant held a mortgage on the boose 
for advances made by him to F. C had an agent in 
India, one N, with whom the defendant was a 
partner in business. On the 20th November 18S4, 
tlio plaintiffs obtamed a decree for 3178,000 against 
F and another person and in execution of this decree, 
they attached the house in question as tbe 
property of F. Prior to the attachment, the 
defendant, m considcratoin of the mortgage-debt 
«luo to him, had obtained a transfer of the bouse 
Irotn C w ith possession No further consideration 
was paid by him at the tirao of the transfer. On 
* u being levied by the plaintiffs. 

In (lefeadant elaimed the honsc as purchaser from 


PE A UD— CO w f cf. 

2. ALLEGING OR PLEADING FRAUD— contif. 

C and the attachment was raised. The plaintiffs 
then filed this suit imder s. 283 of tho Civd Proce- 
dure Code (Act XD’ of 1882) to establish their 
right to attach the house as the property of their 
judgment-debtor. The plaintiffs (the respondents) 
contended that the transfer of the bouse by C 
to the defendant was fraudulent, the defendant 


if tho house had validly passed to C, it could 
not afterwards be attached for F'i debt. The 
piaiotiffs (respondents) on the other hand argued 
that tbe defendant ought not to be allowed to 
Bet op title ; that the transfer by 0 to him 
was fraudulent, and that be ought not to be allowed 
to benefit by his own fraud. IIeld,that the defend- 
ant was entitled to set up C's title as a defence. 




in question is tbe property of the judgment-debtor. 
Tbe onus of proof is upon him. He can have no 
right to attach property which is proved either 


i. xi. XV. xium. tf>L 

23. - - — Suit under Civil 

Procedure Code, 1882, a. 283 — Rip^t of defendant 
interested in ialmg defence to plead that decree 


24. Collusive decree— 

4et (I of 2872), s. 44— Fraud and cdtusion—^fce 
ibtainvl by fraud and collusi'on lettceen n^gagor 
tnd mortgagee, effect of. on property m han^ oj 
aUTchaser siibseouent to decree. A mortgageil cc • 
;ain property to R. who instituted a suit on h« 
nortgego and obtained a decree therein. Subs^ 
juently to such decree, A sold the property to n. 
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DlQEbT or CASES. 
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2. AtiLEOINO on rLEAOINO mAUD-eonfJ. 

thinl ^ haring altcroptfJ to e*r«»t® Ws 

decree against the property in the handi ot C, the 
latter in»titut«l a niit tgain«t A awl J for the 


D contended that C, haring purchased iubsequenlly 
to the decree, was ab«oiutety hound hy it. ItfU, 
that, haring regard to the terms of a. 41 of the 


niAUD— eonfi. 

2. ALLEQIKQ OP. PLEADIKQ FRAUD-eonfd, 
has been carried out, the owner cannot succeed In a 
•nil to rccoTCT possession. IIoxarA r. NaRaara 
I. li. n. 23 Bom. 400 
2®. ■ — Suit to tei tuide 

roffttrire rfreree— Piglf e/ ml. The plaintiff was a 
Hindu who, in onlcr to prevent his undiridM son 
from obtain ng his share of the family property. 


JftLSsosY Sloositoranirr ^ r AntCMssa HiBfB 
I. L. B. 12 Calc. 160 

• 25. — — Coffuiion he. 

{teem parties — i)</enifan{ eufissTvesdy ^ttadmg hie 
oim fraxid. A obtained a decree acaimt Bin execu- 
tion ol rrhieh he «a8 put in possession of certain 
land by proelatnation, the land being in the posscs- 
aion of tenanta A subsequently eu«l D and the 
tenants to reeotcr posscasion of the same land. B 
pleaded that the decree obtained by A vas the result 
of coUuaion between him-clf and A in fraoil of 
creditors. Btli, that it was not open to D 
to raise this plea Vevtcatramavna r VnuMMa 
' I.Ii.R.lOMad.lT 


^ee CSENtxnai'ra bc« ViBBOanitaPEa 
PoTTAPPA Bty SirmiASAPPA 

I. Ii. B. ll Bom. 708 


26. - Behforondcredi. 

ior~Shan taU-dttd to dtfeal creditors — CoOusue 
d<crce>.-^vit to declare tide of fraudulent iraruferar 
in possession— Bi^U of suit. A executed a sale- 


ineui coijunieiy, luu pieseut piamiiU supplying 
the necessary funds. The son then sued for hu 
share of the property, and haring mth the aid of his 
father («ho had meanwhile lost his confidence in 


refused to sntterder to him his share. The plaintiff 
accordingly sued to recoicr his share of the pro- 
perty and for a deciarstioo that the eoilusire 
decree against him and the subsequent proce^ings 
in execution thereof were not binding on him. 
Befd, that it is not competent to a party to a 
eoUosive decree to seek to hare it set aside, and 
that the plaiotifi accordingly was not entitled to 
relief. VABAnARAJm.? sNAinn v. SBiKiTAsntu 
Kaii>0 . . . I. Ii. B. 20 Uad. 833 

29. Frauduleat decree— Poicer 


upholding the title of B, who then applied to be 
registered as owner in the place of A. A, who 
remained in possession throughout, resisted the 
application, and now sued B, for a declaration 
that he was entitled to remain on the register as 
owner. It was alleged and proved that the 
apparent aale-deed was a sham, and had been 

executed for — — * — '^** * • 

defraud the ■ ' ■ 

plamtifi bac 

consent to a' ' • ■ • • . 

both he and 

should be dismissed. Yakamati Ebisiikatta v. 
Chtksbu Fappayta . I. If. B. 20 Zlad. ^8 

27. Prandulent conTeyance— 

Conttyanee hy plaintiff to defeat ereditora — 
^uhsegwent suit by plaintiff to recover poseession. 
When property has been conveyed the 
owner to another person with the object «f de- 
frauding his (the owner’s) creditors, and the foaud 


30. Evidence Act 

(/ of 1372), es. 40 and 44 — Exielence of a previous 
judgment inter juries— Jlelevxtnl fact— Competency 
of any parly against tc/tom such judgment obtained 
to prove in a suit between the same parties that tl 


obtained by fraud. Rajib Pauba v. Lazban 
BEBDH llAHirATEA . 1. Ii. B. 27 Ct^. 11 

8 o. w. N. eeo 
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DIGEST OF CASES. 
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FRATID — eontd- 

2. ALLEGING OR PLEADING FRAUD— ccm«. 

See Seibasgamsiai. v. Sandammal 

I. L. E. 23 Mad. 210 

Si. Allegations Of firaad — 

Parheulars constituting fraud should 6e given — 
Issue in cases of fraud — Practice It is an 
elementary rule of law that where fraud is 
set up, particulars of it must be given and 
it must be based upon a specification of the acts 


complied with, the party relying on a case of fraud, 
shaU not be allowed to raise that case in the form 
of an issue. Tt is generally advisable, indeeel, when 
framing an issue on the point of fraud, to set forth 
in the issue itself a brief statement of the fraud 
alleged, or at least to refer to the passage m the 


82. ■■ - — Auction eaU— 

Combination of bidders — Cause of action — Pleadings 
—Fraud— specific aUegations, u-axt of Allegations 
of fraud must be specifically plead^, general allege, 
tions, however strong may be the words, being in* 
sufficient to amount to an averment of fraud of 
which any Court ought to take notice fl'aUingford 
V. Mutual Soeielp, d A. 0 SS5, per Selbome, L C . 
at p 691 s Ganga Namin Oupla v TilMlrow 
Chovdhifi, I L R IS Cole S33, folloired. The 
fact that a combination amongst bidders at on 
auction sale has been formed to bid at the auction 
docs not, of Itself give rise to an aftion at tbe 


EBAIfD — conld. 

2. ALLEGING OR PLEADING FRAUD— coneW. 

fr/im htn, Mf..!.,,- J!_ , 


••wi. u.uugub a •nil' lo seL ubiue liiB iroiisacuou. 
Rasosath SAKniBAsi v Govikd NaRsisv (1904) 
I. D. B. 28 Bom. 639 

35. Benami sale — Purchaser from 

benamidar— Attachment in crccufi'on of a money 
decree against the original owner— Raising of the 
atlackment at the instance of he purchaser from 
benamt^r — Suit hg the purchaser to recover 
possession — Original owner setting up his own fraud 
II, the owner of certain property, executed a lanami 
sale.deed and the lenamidar sold the property to 
the plaintiSs’ father. The property was after- 
wards attacheil in execution of a money decree 
against Zf, but the attachment was raised at the in- 
stance of the plaintiffs' father. Subsequently the 
plaintiffs brought a suit for the recovery of posses- 
sion from II. H pleaded bis own fraud as an effec- 
tive answer to the claim Held, allowing the 
plaintiffs' claim, that the defendant II could not 
set up hts frauil to a claim of immoveable property 
conveyed by bim to the btnamxdar Sidunoappa v 
HniKA (1907) . . I. Ii. B. 81 Bom. 40S 

3. EFFECT OF FRAUD. 

1. Fraudulent Conveyance— 

Fraudulent )oint sonveyanet where ant party really 
has an tnleresl tn the property A declaration of 
title cannot be granted to the purchaser under a 
kolMla from two parties ^conveyance 



33. Appeal A 

question of fraud cannot be alloned to be raised 
in tbe appellate stage when it was not alleged in 
the written statement and no issue was raised 
regarding It. Pcxdit Pila^eao Raj r RomuRAH 
PeasnAD Tf-wahi (1902) . 0 O. "W. W. 787 


34. . 


. f oidable 


tract—Defendant entitled to plead fraud— Lapv of 
time — Undueiitfiuence — Contract Act (/-Y of 1872), 
«. 18 Fraud does not moke a transaction void, 
but only voidable at the instance of tbe person 
defraadwl The plaintiff sued in 1000 to re- 
cover from the defendant the amount due for 
Inlerest on a mortgage-bond dated the )5th 
iri' » 1893 by sale of the mortpagwl property. 
The defendant eontendetl that he did not execute 
the bond with free consent and that it was obtain^ 


2, Mortgage-bond — Subsequent 

substitution of properly as security — Purchaser, 
right of. if executed a bond in favour of 3, in 
which he mortgaged, amongst other property, 
a village, called Chand Khera, as secunty for the 
payment of certain money. Subsequently he sold 




( -130 ) 


i)i(n>»T or rAsE-c 
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niAUD — cofl/if. 

3. ErTECT OP PKAUD— cobM. 

Khcra Jn the bond, and S waa cntitlwl, notwitli* 
standing A tnisht have purchassl Iho Uttsr j>FO- 
|><>rty In coo I iaith, to tbo enforcement of lha lien 
ernited tlicreon by the Ixind. SirOiR Alt Knart 
r. Licnuix Das . I. D. H. 2 All. 654 

3. Contract of tenancy— 

jiresentotion — KohvUal. Tlirec ploti of lawl were 
let to .4 under ono kabultat. .1 rclinfjuishctl two 
plots, but admitted being In possession of one. 
alleging that the kabuliat had been obtamot 



.Siiiisn V. Kotlasii CiicsDEn Rose 


I I. It 8 Calc. U8 
ac. Kotlash CncNDER Bose v. Anaruilaii 
SnriKn . , . 0 C I.. B 467 

4. Fraudulent and collusive 

decree— Judji/unt* la rem—Jud7m<nr« infer par- 
te) — Endenee Aef, 1S72, * H. Where a decree in 
a suit has been obtained by meins of the fraud 
of one party against the other, it is binding on 
parties and pnvies and on persons represented by 
the inrties so long as it rem ims in force, but it may 
be impeached for fraud and may be set aside if 
the fraud is proved. In the case of judgments 
in rent the aame rule holds goo<l with regard to 
persons who are strangers to the suit Where a 
decree has been obtaine<l by the fraud and collusioo 
o! ^th the parties to the suit, it is binding upon 
the partiea It is also binding upon the priviea of 
the parties, except probably where the collusire 
fraud has been on a provuion of tho law enacteil for 
thebcneQtofsubh privies. Rut t>ersons represented 
by. but not claiming through, the {larties to the 
suit may, in any subsequent procetdiog. whether 
as plaintifl ot defendant, treat the previous judg- 
ment BO obtained by fraud and collusion as a mere 
nullity, provided tho fraud and collusion be clearly 
established. The same rule applies with re^rd 
to strangers where the previous judgment is a 
judgment tn reniv Queere As to the propercon- 
struction of a 4i of the Evidence Act (I of 1S72) 
AUMEDBUOY HUEIBHOY V VutiEEBtlOY CaSSVSI- 

BUOY . . . . I. Ii. B. 6 Bom. 703 

6. Sale in execution of decree — 

Cancellotion of aale — Rower of Court to refuae to 
confirm aale The purchaser at a Bale by pubbe 
auction did, by the exercise of fraud and collusion 
with the agent of the execution creditor (though 
mthout tho crditor’s personal knowledge), 
auccecd in becoming tho purchaser at a derveciated 
value. There was ' no material irregularity io 
publishing or conducting the sale. Udd. that 
the Court which ordered the sale bad jurisdictloii 
to refuso to confirm the sale on the ground of 
the fraud practised by the agent of the execution 
creditor and the purchaser. Btld by KEurarr. 
J., that the party defrauded ought not to be 


FBAUD— (or.M. 

3. EFFECT OF FP.AUD— conff. 

rcfcrrcil to bring a regular suit. The question 
1 .. 

n AYTAft,J., 
■ I on petition 

tbo auction 

was held, am! tho purchaser was a party to it, but 
It was doubtful whether fraud was a ground of 
relief on petition when it was a remote cause of 
tho safe. UrBBut Rao p. Sbi'»Wasa Raw 

1. Ii. R. 2 Mad. 264 

See Ramayyar c. Ramatyar 

I.Ii. E.21Mad 358 

0. Construction J3JI 

of IVihJane ISi2—Purehaseef decree. The plaint- 
ill {Hirchascd lands which bad been pleilged to the 
defcmlant on a bond, and mibsequcntly, in order to 
prcA'cnt their being taken in execution of a decree 
•ibtaioed by tho defendant for tbo amount of tho 
11004, the plaintiff purchased tho decree from the 
defendant, who notwithstanding took out execution 
Againit tUo lands and sold them as though the decree 
had Dover been sold. Inasuit by the plaintiff to re- 
cover possession of tho lands and for reversal of tho 
ezccution-salo : — JJeli it ivas no defence that the 
plaintiff bad not notiiied this purchaso of the decree 
to tho Court m compliance with Construction 1341 
oCtbe I7tti June 1842. biTARtu Sarv e Mouav 
.> iaKDAR 

B L. R. Sup. Vol. 316 : 8 W. R 60 

7. Collusive transaotions— 

Benamt tranaatUon for purpose of defnudtng erediforf 
—Dtedof eonvtiftnee not tn real purehaaers' namt— 
Co/faiire autlbi/ nomineengatnitreal owner— Decree 
ehtoined hy fraui^Suhttqutnt auil ly real owner 
ogainat nominee for poiiesri’on— E/yXf of pirly to 
fraud to art fraudulent decree aside^Ootliuive 
tranaaelion when held binding, and icAen art atuft 
—Limitation Act, JS77, art. 93Suil to art tuide 
decree on ground of fraud In 1874 the plaintifl 
P bought a house from 0, but cause the eonveyance 
to bo executed by 0, in the defendant (Pa name 
This W03 done inth tho object of protecting the pro- 
perty against the claims of the plaintifl’s creditor". 
The plaintifl occupied the house, ostensibly a® ten- 
ant to the defendant for a nominal rent. In ISisO 
tbedefendant brought a suit against the plaintiff 
to recover possession of the house, and obtaineil 


question, ani of his right to retain possession. 


favour, though it was a collusive decree. The plaiot- 
iS could not get the judgment set aside which tho 
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PEADD— con/tf. 

3. EFFECT OF FRAUD-cobW. 


PEAtTD — contd- 

3. EFFECT OP FBAUD-eonW. 


defendant had obtained against him by hia ovm 
contrivance. The plaintiff alleged that the defend- 
ant held in trust for him, the object of that trust 


and nould be enforced, nhen the original relations | 
of the parties had became merged in the decree 
obtained by the defendant against the plaintiff. I 
The general principle ia that ■n here a defendant baa 1 
suffered a Judgment to pass against him, the matter 
IS then placed beyond nis control. Held, also, upon 
the general principle of res jvdieata, that the plaint* | 
iff nas estopped from raising the qiiCEtion of fraud 
in the present suit, nhich he might ond ought to I 
bate urged in the former litigation ifehf, l^bcr, 1 
thattheeuit, if TtgardedaS onefor setting aside a [ 
decree ohtaired by fraud, nns barred by liniitation, [ 
such fraud as there fl'as being as neil known to the ^ 
plaintiff m 18S0 as m 1883, when the present suit \ 
tras filed. A party to a collusive decree is bound 
by it except possibiy when some other interest i 
Is concerned that can be made good only througb 
bis. jihmedblioi/ Saithfio!/ r. Vulledftof/ Cassum' \ 
bkojf, 1. L. E. 6 Som. 703, and renhalromanna v. 
Ttramtna, I. L. E lO J/cd 17, followed. Eann 
Singh V, Ltiljt 2Ial, L L. E 1 Ail- i03, dissented 
from, A decree fraudulently obtain^ may be | 
challenged by a third party who stands to suffer by 
it either in the same or m any other Court ; but, as 
between the partiep themselves to a collusive 
decree, neither of them can escape its consequences. 
Tkhete an illegal purpose has been effectra by a 
transfer of property, the transferee is not to be 
treated as a trustee holding it for the benefit of the 
transferor. ^ here a collusive transaction has mere- 
ly proceeded to the length of sham deeds passed 
between the parties, or even of false dectarations ' 
mado by them in btigation for their common benefit, 
the Courts may displace the apparent by the real | 
ownership In cases in whicii the transaction was i 
still inchoate, or the grantor stiU retained a focus i 
fcenUenUa, the formal act has been relieved against ( 
by reference to the real intention of the parties. 
Ibr* violation or infringement of the law bad not 
in such cases been completed and a suspensive ■ 
condition was annexed to the initial acts of wbicb | 
Courts of Equity could take advantage : but, apart . 
from this, » man cannot confine the operation of ' 
bu deed withm the limits of an intended fraud. 

T be purpose having been once answ ered, especially, ' 
by defeat of a third person's rights asserted id Court,' > 
a claim for reconveyance would bo properly dis- j 
miEWl. CHESViRATr* BES ViBDiuDRafrA r. Pot- i 
tapta ^II^ SmvBASArrA . 1. 1*. R. 11 Born. 708 i 
8* — — - - Eight of tvUr^ ' 

5uir to »ft aiide decree on ground of fraud ond eolfw- 
Aion. ‘ - • . 


sent plai 
prepay « 
atUcbtU 


to have the attachments set aside, but these 
suits were dismissed. He now sued, to have 
set ^aside the decrees dismissing, these suits, 
alleging that bis father’s agent, defendant No. 2, 
had colluded with the decree-holder, defendant 
No, 1, and given false evidence, and that the 
decr^ had been obtained thereby. Held, that, 
the plaint disclosed a good cause of action. 
KaiSnWABlItTPATI V RASlASrCRTX 

I. L. B. 16 Mad. 108 

8. Debtor and credit- 

or — Collmite decree — Fraud on creditors — Fraudu- 
lent purpose carried out — Suit hy legal representative 
of Ike fraudulent transferor and judgment-debtor to set 
aside conveyance and restrain execution cf decree. A, 
with the intention of defeating and defrauding his 

/.MwtWnr, wiaWa ««,! — ... - . * 


ioctioD of the decree , and it appeared that certain 


set aside, and to have the defendant restramed by 
injunction from exscuting the decree. Utld (by 
SoB&AMA^u At VAB, J ), U) that the plaintiff 
was not entitled to relief m respect of the promis- 
sory note ond the decree, although she was not 
personally a party to the fraud, inasmuch as she 



^aiotiff was in no better position than he would 
bavo been. Qvore . . iSliether a widow might 
successfully maintain a claim for maintenance out 
of property alienated by her husband without con- 
sideration and fraudulent^ if she herself was no 
jartr to the fraud. Rahoasisial v. Venkata- 
nuni . . . I. D. B. 20 Mfld. 323 

10 , — - — Money advanced on hun^ 

—Fraudulent ‘inisreyresentalion—Suil before due 
date of hundv— Eight of suit. Tlie defendsnts 
obtained advances of money on hunois y 
inaKng untrue representations, knowing tnem 
bo untme and knowing that ""^thout them y 
could not have got the money. Etld. Xo 

[Jaintiffs were entitled torescind “"‘'I® 

claim immediate repayment before the d , 
of the liundis There w no reason why the 
that fraud vitiates all agreemenf" should 
appli^ to debts eiidcnced by hundis, ptoOTBSoty 
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rnAUD— 

n. KrFECT OF FHAUPwon^M. 

Dotes, or other ncgotUblo instnimcnt*, If the fsctJ 
Bhow that the loans Trcrocontractcdonthofatthof 
fraudulent in5»rcprr8cntations mode by a debtor 
to a creditor. Didoolall r. Jor Lall 

I. L. n. 24 Gale. 633 

11. Fraudulent decrco—Poutrol 

Covri to treol at a nuHity tie detrre of another 
Court obtained hy fraud — llttr of a jtarty to a fraud 
not bound by Ibe oef of ha aneeefor Where by 
iceans of a fraud practiaeil on the Court the 
owner of con«iderablo property, both morrable 
and immoeable, caused a decree to bo passed 
against himself as defendant in a collusiro suit 
upholding a fictitious va^f.tiamah, by which it was 
intended to tie up the property in pcrpctuitj for 
the benefit of the direct descendants of the tra^f 
to the exclusion of his cotlsteral heirs, it was held, 
on suit by such heirs to recoeer possesion of 
their share bj inheritance of tJic property eo 
dealt with, (i) that a Court uhieh was otbennse 
competent to entertain the auit had jurisdiction, 
on the finding that it had been obtaineil by meana 
of fraud, to treat the precious decree ns a nullity, 

' (ii) that the plaintiOs were not prerented from 
ecttmg up the plea that the precious decree had 
been obtained by fraud by the fact that the person, 
who practised such fraud, was their pre<lecessor 
s*,-.. . ", X Jf. 

• ■ Fin. m. 

I . L.B. 

, . fufrcMoy 

■ _ , idham r. 

Philipt, 2‘Amhltr 7$3 ; and Il'd/iam v. Uoyd. S 
Ding. ii C 741, referred to nAnKAT-ox*KiS3A 
tv Ykcl Haq (1004) . I L. R. 26 AU. 272 

4 JORISDKTTION. 

1. - Decree of superior Court if 

can be declared void by inferior Court. 
A Court of inferior jurisdiction is competent to 
declare a decree of a superior Court to be a 
nullity on the ground of fraud, if otherwise 
it has jurisdiction to entertain the suit. Authoo- 
loth Chandia v. To a Pioionra Boy, 1 L. B. 10 
Calc. 612 ;K€dar Bath Jlfuirt7<e v, Frownro Kumar 
Chafterjte, 6 C. IT. B. 539; Bvtida Zal Bote t. 
NislartM Eaui, 7 C. ir. ^. 353 . 1. L. B. 30 Calc. 
3C9, referred to SAirrHAKRASi Matm r. Kanik) 
Ram Hatti (1906) . . 11 C. W. If. 670 

2. iSuif to tel ottde a 
decree on the ground of fraud — Bo other relief claimed 
— Jurisdiction. Save Under special circumstances, 
a Buit to set aside a decree obtained by fraud, in 
which no other relief whaterer is claimed • cannot 
be maintained in any district outside the 


FRAUD— coneW. 

4. JURISDICrriON'— fofu-M. 

/• A. B. 24 Cate. S46 Ktdar Bath ilultrjte v. 
Petttonna Kumar Challerfee. 5 C. IF. B. 559 Dehari 
lat V. Polhe Bam, I. L. B. 25 All. 45 ; Biitarini 
Datt! V. Bundo Lai Bote, 1. L. B. 26 Cole. 90S, 
and BUeeman r. Abdool Atiz, 4 C. L. B. 365, 
referred to. Ujirao 6I^o^ r. IlARDto (1907) 

• I. L. R. 29 AU. 418 

FRAUDULENT CO NVEY ANCE. 

See FRlin)UI.B>T TBA^srEB. 

1. Fraud on creditors — Tranj- 

feree, rtghlt of — " Good faith ” — Sale by debtor vxih 
mtenttodefeat or delay eredilor — Fraudulent intent 
of render shared tn by purchaser— Fraudulent 
petfertnee — Salem eoruideration of exitting debt— 
Sale of entire estate of debtor — Transfer of 
Property Att (/F of 1SS2), t. 53— Fraeitet— Frame 
o/«uit — Appeal. A suit under s. £3 of the Transfer 
of Troperty Act to obtain a declaration that a 
eonieyance is roidablc at (ho instance of the 
creditors of the transferor must be brought by or on 
behaU of all Die creditors, and the suit unless eo 
frameil would not be maintainable. Burjorji 
Dorabjt Paul v. Bhunbai, I L B 16 Bom. 1; 
Ittar Ttmappo Utgde v. Detar Ventappa, /. L. B. 
27 Bom 146 ; Chatterpul Sulgh r. Maharaj Bahadur, 
I L. B. 32 Calc 19S, and Beese Btver Silver 
ifinmy Co t Aticell, L B. 7 Eq 347, referred 
to. But a suit cannot be ilumlased on this ground^ 
if the objection is taken for tbe first time m 
appeal. In order to establish the lalidity of 
a conreyance impeached a$ a fraud umh creditors, 
eoDsideratiOD and good faith must botn be proved. 
U the transfer is for valuable consideration and 
IS made with s full intention that the prowrty 
should bo parted with, end not as a cloak for 
retaining a benefit to tbe grantor, it will be rabd 
as against a creditor, though the obj'cct of the 


aids and assists m executing it, the transfer cannot 
be regarded as one made m good faith. In the 
absence of a law of bankruptcy, a preferential 
transfer of property to one creditor in satisfaction 
of an existing debt due to him is not fraudulent as 
to other creditors, although the debtor in making 
tbe transfer mtended to defeat the claims, and the 
transferee had knowledge of such intention, if 
the only purpose of the latter is to secure his own 


i, L. R. 34 Calc. 990 
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TEATJDUIjENT CONVEYAirCE— concH. 


FEAUDULENT DECREE-co«cW. 


' 2. - Conveyance to de- 

fraud creditors cannot be impeadicd, tf creditors hale 
been defrauded or if conveyance held valid by decree 
thoufjh coUmively obtained. A party, a\ho conveys 
property to another for no consideration to shield 
SHcb property from the claims of creditors, cannot 
set up the fraudulent nature of the transaction uihen 
creditors have been defrauded thereby. Even urhere 
no creditors have been defrauded, if, in a Suit to 
vrhieh the vendor and veodee are parties, the 
bond fides of the transaction is alleged and upheld, 
the vendor cannot, in a subsequent suit, get 
rid of the cSect of the decree coUusively 
obtained as between himself and the vendee, 
when such decree had been obtained m a proceed • 
ing intended to carry out the fraud. Where the 
former collusne decree bad proceeded on the 
footing that the consideration had been paid, 
the purchaser, ui the subsequent suit, iscntitled 
to obtain possession without payment of the 
purchase money, even though it is shown that it 
naa not paid, as the effect of compelling the pur* 
chaser to pay will bo to enable the vendor to get nd 
of the effect of the former collusive decree, which 
neither party can be permitted to do. Rangamm^ 
r. Yenlatackan, 1 1/ B IS Mad. 37S, related to. 
Yaramati Krishnayyav. Chunduru Papayya, I.L. R. 
SO Mad, 336, referred to Per Abdub Raaiu, j. 
»It is a clear and well established principle 
of law that, nben the decree of a Court has been 
passed upholding a certain transaction between tbo 
parties to a suit, neither the ptamtiff nor the 
defendant will be alloncd afterwards to say that 


And BO also, when tno persons have combined to 
ilefraud a third person and succeeded in their effort 
inthout obtaining the decree of a Court, the Court 
uiil not permit one of the parties to such fraud 
to show that the transaction between him and 
the other party to the fraud sras not really what 
It purported to be and that it <loes not there- 
fore bind him. In the first case the decree is 
regarded as a subsisting and effectual decree so that 
the question covered by it is treated as res judicata. 


figaiost her. The suit was decreed in her favour. 
On an application for the execution of the decree 
by A against B, objection was taken by the latter 
on the ground that inasmuch os the decree was 
declared to be fraudulent and void as against O, 
it was not auscepiible of execution. Seid, that, 
as the decree was declared fraudulent and void as 
against O only, it was a subsisting decree between A 
and B, and was susceptible of execution. Bhimaji 
Oovind Kullami v. Rahnabai, /, L . R. 10 
Bom. 333, and Natesa Ayyar v. Annasami Ayyar, 
I. L. B. 25 Mad. 426, referred to. PaSOTXti 
Nath Bose t*. Nando Lai. Bose (1903) 

I. L. R. 30 Calc. 718 

PBATODLENT PEEFERENCE. 

See Debtor and Cf.editor. 

See Fhaud 

See Friudclent Coxvevasce. 

I. D. E. 34 Calc. 889 
See IssoiVEscy— V oluntary Convey* 
ANOES AND OTHER ASSJONNENTS BY 

Debtor. 

PEADDDLENT TEANSACTICIT. 

•See Cqeatino . I. Xt. E, 36 Calc. 576 
Set Fraud. 

PEAEDUIiBNT TRAITBFEE. 

See Besayu » 10 C. W. K". 650 


See FraudUlbst CoWeT vnce. | 

See Tbanster of Troperty Act (IV of 
1883), s. 63 . I. D. E. 84 Calc. 888 


1. 13 Elizabeth, e S 

and the Transfer of Property Act, IV of JSS2, a. 6J— 
Transfer, though for valuable consideruiton void tf 
Made la defeat creditors — ShcA transfer not valid even 
in part S. 53 of the Transfer of Property Act does 
not apply to transfers of moveable property. 


PKACDULENT DECREE 
Fniup 

■ ' — ■ — — - - EzeeiitioHo/dAree 
~-lfeerer drchirrd void as against <,ne of the parties. 

?/■ brought a suit for partition against B 
and C, and obtained a decree by consent, based 
upon thp anard of certain arbitrators. C subse- 
quently brouRht a suit for a declaration that the 
award and the decree were fraudulent and void as 


Act and under ju i:.iuaueui, i 


iniunousiy. i wynee y^ust, o 

to and followed Eamasamla Pillai v. J 

PiUai, I. L. R. 20 Mad. 465, ‘hsfingui^d- Cm* 
CHOTI.K V 



( ) 


DICIEST OF CASES. 


( ) 


rRAtroULENT TIlAirsrEIl— fowM. 


2. — Ptlttf ffirtn on 

jTrounrf# of j’vUic policy — Vtcr of Imuiylcnl rfocn* 


plaintifl on » controct m«<lc or drotl rntrmi into 
l■ctv^<^rn thrm l>y rhoning th* illcpnl or immoni 
nature o( the trsn'=«ction, m luiml on groun<CB 
of public policy and the brncfit tlut •ccrnes 
thereby to the defendant la the inevitable result 
of the application of euch rule and is not liaecd 
onanynglit to a Inch he j« entitled. The fact 
that the defendant had ret up the transaction 
tucocssfully as a ehicld against emitters will not 
l<eabar to the application of this rule if the 
defendant, not being a party to the original 
transaction, teas, at the time the transaction 
vaa so setup, a minor and had no Lnon ledge 
of the real nature of the transaction A defendant, 
who had just attaineil majority, and who had, 
in ignorance and without proper legal advice, 
admitted the claim of the pbintifl. may, when 
the truth is diaeoveiwl by him Fubseiiuenily. be 
allowed to resile from 1 is onginal plea Raona- 
vitti Cbettt r. AuncABATi}*! CnrrrT (lOOS) 

1. 1,. 11.32 Mad. 333 

FREE AGENT. 


See Will, t'ttcrT 


11 C. W.N.824 


See Bill of L-iotso 

Bourke 0.0.171,309 
Bourke A. O. C. 100 
I Ind. Jur. N. S. 230 
I. L. K. 6 Bom. 313 
Arc CiiiPtER P4RT\ . 8B. E. R. 340 
I. L. R. 23 Bom. 651 

Sr - 


FRENCH EAW. 

Ste CorrT Fees Act, Sch I, Ap-t. 11. 

I. L. R. 20 Calc. 676 
See Foreiok Court, judomejtp of. 

I. Ji. R. 23 Mad. 458 
See IIiSDU Liw— W idow — Iktebest is 
Estate or IIusBiyD — Br IiinEaiT- 
A5CE . I. E. R. 24 Ua^ 650 


. statement as t 


See EviDE’fCE Act, s. 38. 

I.E. R, 26 Calc. 931 

FRESH SUIT. 

See Rioirr or Suit — FSE sn Suns. 


FRONTAGE. 

See Lamd AcQuismos Act. 

I. E. R. 33 Bom. 325 

FRUIT TREES. 

Ste Laxolord and Tekaxt. 

I. E. R. 80 Mad. 165 

FUEL BENCH. 

■See Reference to Foli. Bexcc. 

decision of— 

■ — - Praelke. A decision 

of a Full Bench cannot be questioned except 
before a Bench specially constituted for that pur- 
pose. Biianan r. SIakota Diss (1007) 

I. L. R. 34 Calc. 941 

question of law referred to— 

.See pRirr CouKciL, riiAcncE or — P kal- 

TICE AS TO OBJECTIOXS. 

I. E. H. 1 Calc. 226 
E. R. 3 I. A. 7: 25 W. R. 285 
FUEL BENCH RULING. 

See Review— Gbopsd or Review. 

I. E. R.6A11. 292 
See Review — REV rews arxER Tijie- 

B. E. R. 6np. Vol. 892 
0 W. B. 100 
7 VJ. R. 405, 408 
0 W. R. 102 
10 W, R. 416 
1. E. R. 8 Calo. 700 

1. Effect of Full Bench ruling 

—lUlmpeelht effect. A Full Bench ruling, as it 
makes no new law, but merely expounds whet 
the law is, must have retrospective as welt 
as prospective ellect. JuosoorA CnownnaaiK v 
BUTIWAREETEWaREE . . 20 W. R. 851 

2. — Decree for main- 

tenance-— Decision eoritrary to decree A decree 

. ■ ' nee 

ter, 

. the 

to 

UoniXEE Debia ... 22 W. R. 2Q8 

8 Question of Umita- 

tior^—AppUeaUon in execution of decree— Deei. 
sion contrary to order on application. The decree 
ID a suit for possession of immoveable property 
situate in the distnets of Shahabad and Gya was 
affirmed on appeal by the Judicial Committee of 
the Pnvy Council on the 28th July 1871. On the 


In the meantime an application for execution was 
on the 22nd August 1879, made in the Gya Court! 
This application was admitted on the 12th June 
1830, and no appeal was preferred. In the mesti* 
time the order of the 13th September 1880 became. 
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to proceed with the execution o{ the decree, and 
that the judgment-debtor was not entitled to refer 
to the order of the High Court, dated 13th Septem- 
ber 1830, to show that It was inoperatire. Iduoo- 
Boona Alijmbxbi Koeb v. Jobbaj Smou 

11 O. I4 R 277 

FUNERAIi EXPENSES.) 

See Mesne Profits — Assessment in 
E xEcCTiON, AND Suits fob Mesnb 
P noms . L Ii. B. 26 All. 266 

liability for— 

See Hindu Haw — Joist Fa'iidy. 

I L. B 32 Mad 101 

FtTBliOTrQH. 

See Maqisteate, ruRisorcTioN of— . 
Transebe of Maqistrate Donisa 
Trial . I. li B. 2 Calc U7 

FURTHER INQUIRF, 

COMPLAINT— Dismissal op Complaint 
—Effect op Dismissal 

I L B 28 Calc. 102 
See OBiJnsAt Procedure Code, s. 437. 

.See Nuisance UNtra Criminal Pro- 
cEDtrsK Codes I L B, 24 Calc. 305 
I Ii B. 26 Calc 426 
See Betision, Cwmisal Cases— Dis- 
cnAROE OF Accused. 

reasons for directing further 

inquiry to be given— 

See Cbimimai:. Procedure Code, b. 437. 

13 C. W. H. 70 

refbsal to order — 

See Complaint , I. Tj. B. 38 Calc/dlS 
See Criminal Procedure Code, s. 207. 

13 C. W IT. 103 

1, Security for good behaviour 

— Distnet ^/nffielraU, power of. A District 

Magistrate has no power under the law to 
order a * further ’ inquiry in a proceeding uiuler s. 
1 10 of the Code of Criminal Procedure after setting 
aside, on appeal, an order passed by a Subonlioate 
Magistrate directing the accused to fiimisli 
seennty for good behneiour Dayanatit Taluq< 
DARe ExpERon (lOO'i) . I li. B 33 Calc. 8 

^3 Notice to accused — Criminal 

• "*■* ■ '■ -Nnheato the 

, * ■ Thepower 

■ " ^ • ' ■ occflureCwle 

, " ■ ■ * s«l sparingly 

^ ■ ■ ■ e, « not illegal 


PURTHEE raQUIKy— cmeM. 

S 

to make an order directing further enquiry under s. 
437, Criminal Procedure Code,* \ 7 ith 0 ut notice to 
the accused, it is always desirable that notice sliould 
be given. The ordinary rule is that no order should 
be passed against an accused without notice to him. 
A question may be very clear to a Court ibreeting 
further inquiry, but still it ought to give an accused 
already discharged aij opportunity to be heard. 
Jot Gopal Banerjee v. Emterob (1000) 

11 C. W. N, 173 

8 . Crmtnal Proce- 

dure Code {Act V of 180S), as 203, 437 — Transfer 
hy District Slaytslrate of case remanded for further 
ttujutry — Riotiny — Cross-cases — Dismissal — Con- 
struction 0 } order for further inquiry — Pule on District 



j dismissed under a. 203 : Held, that the 


il O Vv . l>ii* 

* FUBTHBE OE OTHEE BELIEF. ” 

Pdiytous or ChoTitahU 


Trusts — Civil Procedure Code {Act XIV of 1SS2), 
s S39. Beld by Beaman, J. ’The expression 
“euch further or other relief” in tbe section 
means euch further or other relief as, from t^e 
nature of the introdootoiy words ' 

cnjplificatoty cases, appears to the Court to 
ap^vpnatein such a suit, « , removing fraud^eot 

trusteee, restraining a breach of 
Sir Dinsba Maneeji Pi^ v. Sir -Jamsit^ 

JaraoALdOOS) . I. D. It- S3. Som. 
FUTITB E INTEBEST. 

See Decree . L L. B. 35 Calc. 321 
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y PT U HE MAINTENAITCE. 

Poeree for— Ad (XT of 

JS7?). Sch. II, Art 70, cl C—Decrte direct^ 
iny nai'ntenanee from diUe of phint »» a deerte lott&iA 
cl. fi — Ues fu/licato— PrroncoTH dccuton on ^<H»on 
of lav no bar, A decreo directing payment of 
futnre mnintcn&nco from the d&to of plaint, till 
death of recipient at a certain rate, ia a decree for 
payment 6n that date in every aubsequent year 
and the period of limitation for Iho execution of 
auch a decree is that preecnbed by Art. 179 (6) of 
Sch. If of the Limitation Act. * An crroneoue 
decision on a question of law in a prerious appUca* 
tion for execution of such a decree does not operate 
as a bar in a subsequent application to recover 
airc-ara which accruM aubscqucnlly. Kareri v. 
Venlamma, I. L. It 14 3tad, 390, followed. 
ArrsMua r. Nan-aiya BnaxTa (1907) 

, I L E 30 Mod 604 


QATilBLINa— coali. 

3. Lottery tickots—del III of 

ISS7, s*. J and 4. Lottery tickets, by reference 
to which it is to bo dcciiol whether tho holler 
or purchaser wins tho wholo or any ptri of any 
stakes, aro mstrumsntsof gaming within sa 1 anl 4 
of Act III of 1307, anl they ars instrumeats of 
gamine of a natura aimilir to carls AHOWMons 

13 W. R. Or. 34 

4. Publlo gamlng.hoase. Gam* 

• • I ...Kl- ^ f . ,J ,, 

■ . ■ a OTjnjon 

. • • a ■ -a I3a*^v 

. 3 N. W. 1 

OoEevv. SoJJiD Am , . 3 N. 'W. 134 

6. — Ad III of 1867, 


St». BonaaY PiiEVEvrioN of CauBLiNO 
AcrffVop t837). 

SeaCosraacr — Waoeaiso Cosraacta. 
Sit CoNTBacT Act, s. 23— Illkou. Com* 
TaiCTa— GESERatiY. 

1. L. R. 7 Mad. 301 

3e< GaueuKO Acts. 

NctSaKCE— PCBMO NfftSaSOB CNDEB 
Fbsal Codb, 

I. L. B. 14 Mad. 364 
artielea aaed for purpose of— 

See BlaoBis Pouce Acr, 1833, a. 42. 

I. L. B. 10 Mad. 300 

suit to recover notes lest by — 

Su TaovER . . 6 B. L. B. 581 


were arrested was a common gaming boose. A 
person is “found gaming ’’ within the meaning of 
8 57 of Act Xin of 18i0 who, having been seen 
gaming by an inspector of police, is shortly after- 
warda in b place adjoining the room in which be was 
seen gaming apprehended by pobco constables 
actmg under the direction of such inspector. Reo. 
V. Nsks Moroji. Ia re Mannar Moitatt 

, . 8 Bom. Cr. 1 

2. ' Common gamlng.boue^^ 

dftre of tnstrumrnts of Common gaming 


Kiivnoo .... 2 IT. W. 289 

6. Bight to ontor or search 

house— Act III 0/ 1867, a S- I’o ajtfton/o an 
entry or search of a house under s 3 of Act HI 
of 1897. thero must be credible mformvtioR before 
the Magistrate or poIice-ofSccr w ho may take action 
under Bitch section tbst the hous” >8 a common 


Qobbn V. SoBsooRJi . . 3 N. W. 476 

7. Odwrles-d'a/Io/JSSr, s. 0 

— /nsfrumew ol yaminj. Urid, that cowries nre 
not “ mstrumeots of gaming ’* within the raeining 
of 8. 9 of Act Ifl of 1807. Qobrm B'lpacss v. 
Bnawou . . . I. L. B. 18 AIL 23 

8. Seidtnce of hawK 

beinj a eom'ncn yuminjhcins—Inttram’nls of 
gitmtnj — O iwnet. Held, that the m^ra hn ling of 
cowries in a house searched m pursuince of a 
warrant issued under Act Iff of I8J7 wauli not 
raise the presumption that the housa was used as a 
common gaming house ; but evidence that cowries 
were used in that house as instruments whereby to 
carry on gaming would bring the hcuia within s. 6 
of the Act. Queen Eiapree^ v Bltiaini, 1. L R, 
28 dll. refernd to. Qoeev-Eupukss v. Bin 
Misra . . . . L L. B. 19 AU. 311 

9. Beng. Act II of 1887— Biifi. 

ficotwn a» U) ncUfitation of. The nolifijition which 
the Government is emponerel to issue under s. 2 


which extended the Act to a town w ith specification 
of limits to which it was intended to be applied was 
pubbshed only once, and a subsequent notification 
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published three times extended the Act to the town 
without specifying the limits to which the Act wsftto 
apply, it was /leJd that the subsequent notifications 
were not suffident, but that did not prevent the 
operation of the Act in places which are shown to be 
undoubtedly within the town according to its ordi- 
nary designation. In i^e tnatler 0 / tfte petition ot 
Banee JUnncn Koondoo . 21 W. R. Or. 23 


Coins and cow ncs are not necessarily implements of 
gambling but they become “ instruments of gam- 
ing,” w-it bin the meaning of the Gambhng Act (Ben 
Act II of 18G7), if they are found to be used forfhat 
purpose. A house cannot be considereti as ezcla- 
sively private in its character which is used for the 
purposes of gaming hyalarge [larty of people, 
of different social position and standing, who 
wouldiiotordinarily he fnendsor guests of the 
owner. S. <» of the Gambling Act raises a pre- 
sumption that a house m which such articles or 
instruments arc found is a common gaming* 
liot'se within the uicaninc of the A<.t A'miT 
SiKOH f. Kino-Ewperou (1101) 6 O. W. N. 503 
B IL - — Unauthorized entry and 
arrest in gaminghouse — Etiden'e — Ffaump- 
tiott ^ Where a police-cfficer, unauthomed bya 
Magistrate or District Superintendent of Police, 


NazniKnAHt’ Pbolaph Dotta 

I. L. R. 4 Calc. 668 
12. ■ Uight to enter 

and itarch gamtng-iiouse. A deputy inspector ot 
[>ohcc is not authorized to enter and search an at. 
leged gaTning-house, unless he receives authority so 
to do from a Magistrate ora District Supennten. 
dent of Police Where such an unauthorized entry 
nnd subsequent arrest of persons in a gaming.bouse 
takes place, there being no other evidence of an 
offence under s. 6 of Act II of 1807, a Magistrate 
has no evidence before him on which he can con- 
vict. 'Ihe evi'lencc required cannot bepresoined 
under a C of the Act, because that presumption 
only arises when the proceedings arc authonz^ by 
S. r>. SrEEBAM ClllNDBA LERRAN V. BlPINDASS 

I. L. R. 4 Calc. 710 


^ ID, — Common gaming-bouae — 

< ouTieg- In»irvjninia 0/ 'jomtv') Cowries may be 
trcalcd as inslrum<ntB of gsniing where they 
ore usnl BH coi nters or as i means to carry on 
gaming 'I ho Im. inr of oownes in u house upon 
t^arch un.irr u iwirTant will, under a. C of the 
t.a^mUmc A> I (Itcng^l Act II of 181.7), rat-e a 
rcbuUahlc piTSumt.tion tliat the house is used os a 
common gaming h„u:.c QcEr.N.r.MPi ks> p SIak- 
*•**' • . I, li. R. 26 Calc. 432 


GAMBLING-confif. 

14. — Gamhhng Act' 

{Ben. Acf II of JS67), a. ^ J— Orottrid enclosed by high 
leall forming a Ihakurbari, whether a “ place ” within 
ihtaecUon — Place, meaning of—Pulhc -place — Con- 
fiaealion of money for which game ta -played. The 
word “ place,” as used in s. 11 of the Gambling Act 
(Ben. Act II of 1807), cannot but refer to a public 
place, and is used ejvadem genena with the other 
words in the aection, public market, fair, street, 
thoroughfare ; and the place must be of the same 
character as a public market, fair, street or 
thoronghfste. A ihakurbari surrounded bya high 
compound wall is not a public place as contemplated 
by the section. When a conviction under s II of 
Ben Act II of 1867 is set aside, the order for 
confiscation of the money for which the game was 
played must necessarily till. Kntjpi Rheikh v. 
KiNO-EjirERpn (1001) . . 6 0. W. N. 33 

16 Bombay Act III of 1866— 

Entry under illegal search-warrant Con- 
viction of keeping a common gaming-house upheld 
where portion of the evidence against the accused 
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16, , _ - ■ . Coin— Instrument oi gam» 
%ng. A com is not an instrument of gaming 
within the meaning of s II of Bombay Act JII 
of 18CC. An instrument of gaming means an imple- 
ment devised or intended for that purpose. Esr- 
TRESS V. VtTHAL BUAJCHIND 

I. L. R. 6 Bom. 18 


17. Coin— Bamhay Act IV of 

1887 and I of 1880, a IZ—Inslrumenl.of gam- 
ing — Meaning of the expreasiofi. A coin is not 
an ** instrument of gaming ” ^rithin the meaning 
of a 12 of Bombay Act 17 of 1887 as amended 
by Bombay Act I of 1890 The expression “ instm- 

* • •• t . . - icv r .1 . ' of 

, lor 

i. G 

X. jj. it. 16 283 


. 18. Public nuisance — Common 

gaming-houee--lluiaance-— Penal Code, a. 26S. A 
common gaming-house is ono which is kept or used 
for profit or gam, and may constitute a public 
nuisance ; but it cannot be held, in the absence of 
evidence of any actual annoyance to the piiHic, 
that every per»on who admits gamblers into his 
house tmd all person who game ther-m, aro 
ut a public «iii«.i''ce within the meaning of s. -*>0 
of the I'cnal Code. Rec. v Hac bTAOji 

7 Bom. Cr. 74 


19. Wagering business- Bow. 

tIVofl8S7, as. 3, 4, Sand r^lnslruments 0 / 
Hiny — Booka and telegrams — Oami~ Procedure 
'we o§c€r mveatigating ogenee not to 
itton-— Criminal procedure Code (Aff v of 
tS),as 405 tcl. 4\ and 537. The accu^ was 
•tiicr in a shop at Surat, in which he ostensibly 
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c*rTip<l on the hu«ine«^ of cloth celling, but in xchkh 
he ftho actiiAlIr CArricti on a *atlrt, or xca^ring bu*!* 


from Calcutta. The firm kept hooka m whKh ttie 
wawra were rccorticd. The accu«c<l uaa convictMl 
an<l ecntcncc<l un.icr 4 ajid S of Bombay Act IV 
of 1887. /W<f by Candy and roLTON, JJ. (con- 
firming the conviction under r. 4), that the Imoks 
kept bv the firm for the purpo«o of recording 
the vragera were “ instruments of gaming ” within 
the dcHnition of a 3 of Bombay Act IV of 1SS7. 
Utid by Caxdy, J ., that the telegrams received and 
nsed for the purpose of determining the resnlt of 
the beta were also vithin the definition. Itrll, also, 
(setting aside the coniiction under s C), ttuit th< 
wagering mlh nhieh the accuswl was charged was 
not a “ game,” and the presumptions under a. 7 and 
el. 2 of e 6 of the Act did not apply. A police 
Inspector, who has taken part in the investigation 
into an offence, u not qualified to conduct the 
prosecution of the person charged n ith that offence 
(Criminal Procedure Code, Act V of 1898, a. 495, 
cl. 4). Emperor r Tbidrovan'das BRUsnirKAK. 
Dts(1902) . . I. Ii n.SdBom. &33 

20. , Power of aetzmg money— 

Bom. A(t IV cf JSS7, t. S^Potetr of temnymone*/ 
* found (herein’ — InUrprttahon The (WRer ©f 
seizing money found m a gaming.bouse, under a 
8 of Bombav Act fV of 1887, does not extend to 
money found on the persons of those who may at the 
time bo in such gaming house. EstPERORv. Watxt 
SlussAJi (1902) . . I. Ii B. 26 Bom, 641 

21. Betting on rainfall— Bent- 

tay Aeii IV of 1$S7 and I of 1890, «. 3— 
" Common gamin^-houte “ iMlrument of gam- 
ing “ Vstd ''—iitan'ng of then words «'» a 3 
of tfie Act The accused rented a place near a public 
road at Bombay at B250 a month. There they 
erected a shed containing eleven p«dAi« or stalls. In 
the centre of the shed they put up, in a promin- 
ent position, a clockfor keeping accurate time. The 


aAMBLINa-co»i((/. 

atanec-s. the aeeiisnl nrr» r-hiirr,Mt iw.r.'— >i.. 


wageiiiig luusi uc in me [>iaeu iiseii, ciincr kept 


eurroundin ' •' •• i^- 

foro be 

kept or UK ■ ■ ” 

(he Act 

of tlic Act. a« amended b3' Act I of 1800, must be 
taken in itsonlinary sense, as meaning actually used. 
An} article nhich is m fact used as a means of 
wagcfiog comes mthin the dellnition of “ an instru- 
ment of gaming. '' c \ en though it may not have been 
specially devised or mtcndcil for that purpose. 
titid per Telaho, J , that nvither the stalls nor the 
books in uhich the bets were registered nor the 
money staked and deposited uitb the stall-keeper, 
were instruments of gaming or wagering Qceek- 
Eurasss r. Karji Banui 

1. L. B. 17 Bom. 184 

22. Bain.bettiDg— Bombay Act 

IV of 1S87, n. 3, J— Common gnming-koute^ 
ITAot cons(ilu/rs gamtno. The accused kept a shed 
where large numbers of people assembled for the 
purpose of betting on the quantity of rain which 


tbat jMimiiAy Ack j v ui looi uiu tiuk app.y m 
betting The shed in question was undoubtedly a 
common betting place, and the instruments used 


sary. In the present case there was no contest, no 


I. Ii. B. 13 Bom, 681 
23. . Presnmptlon — Bymbay Act 

/Fof 1887, s$. 4, 5 and 7-~Proof of keeping or of 

6z 


VOL. n. 
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gnming in a common gaming-hotu<e — PrejumphVa — 
Extdenee. A number of persona were found by the 


A^u ui lo^i. iitui, cuuDTmm? the conviction, 
that urwlcc s. 7 of the Act the facta found were 
cridence (until the contrary was shown) that 
the room was used as a common gaming.houae, and 
that the persons found therein were there present for 
the purpose of gaming. QdeeS-Empbfss t? Bu 
Vajo . . , . I. L. H 22 Bom. 745 

24. Pablic nuisance — Penal Code 

(XLV o) 1S60,) t$. 255. 290 — Gambling, tehetkeron 


is to be carried on, and making a Urehhood by 
attracting people to a place which they would not 
othetwiae frequent. In the latter, the offence is 
not that the individual members are making a 
profit at all. but einiply that they are carrying on 
their gambhng with such piibhcity that the oSia- 
ary passerby cannot well avoid seeing it and 
being enticed — if his inchnations lie that way — 
to |oin in or follow the bad example openly placed 
in his may. In the one case comparative privacy for 

nrnKt *1... _.i-— . 


2b. — ^ — Single page of paper used 

for registering rvagera— £um6/i</ P«t<n. 
fion of Gambling Act {Bonbag Art IV of 18S7), 
IS 3, 4 {a}— Instrument of gaming The evpres- 
slon ** instruments ofgaraing ” asdefinediQ a 3 of 
the Bomaby Prevention of Gambling Act (Bombay 
Act JV of 1887) includes a single page of paper 
used for registering magers. Empeborc. LiiCHasm 
(1805). . . . LL. B.29B3m.264 

20. Gambling in a boat— Be«. 

Vaij PreiyfdiOffl of Gambling Act (Bombag Ael IV cf 
J8S7), s* 3, 4, 12 — Gambling in a maehhwa — 
Public place — Bombag Harbour. 'The accused, 
fourteen in number, chartered a inacAhiea (boat), 
and having got it anchored in the Bombay Har> 
hour a mile away from the land, earned on gamb> 
ling there For this they were convicted of an 
offence under s. 12 of the Bombay Prevention 


]>auent ol many different meanings, most necee- 
aanly, in each instance in which it is used by the 
legislature, bo construed with reletenee to the in- 
tention to bo inferred from the context. Thus 
in e. 12 of the Bombay iSrcvcntion of Gamb- 
ling Act (Bom. Act IV of 1887) or in a 3 of 30 and 
37 Vict., c. 38, in connection with such wonls as 


roads, streets, and thoroughfare®, it has a veiy 
different meaning from that which it bears in a. 
4 of the Act, and from that given to it fa con- 
niwtion with a 3 of 10 and 17 Vict., c. 119, by 
mdicMl decisions. The mischief aimed at in S 4 of 
the Act IS a mischief clearly distinct from that 
aitneil at in^ b. 12 of the Act. In the former, 
s the practice of iDdm- 


the mischief aimtd at i 


duals reskii 


own selection known 


profit by providing a spot of tbeir 


s a pbee where gambhng 


structioo to the public view, where there is 
voluntary publicity. Eupebor v. Jesuit Am 
(lOOi) . . , I.L. K. 29Boni.880 

27. Gambling in jamatkhana — 

Gambling Act (Bombay .-Icf IV of I8S7\,ss. 4,8, 7 — 
Common gammj hotue — Jamatkhana of the Borah 
tx)mmunity. The accused were found playing 
for money with cards in a bnildin^ ordinarily 
us^ as a ^amatkharia, but accessible to such 
members of the Borah community as have no 
place to live in and are too poor to afford the rent of 
a room This place was frequented by the peti. 
tiooers and others and instnimeots of gaming were 
found there, when the accased wereamated. 


which under s. 7 of the Act might be drawn, that this 
place was used ns a common gaming bouse, unless 
the contrary was made to appear by the evidence 
before him j there was, therefore, no ground to 
interfere in revision with the convictions under s. 
6 of the Act. Utld, further, that no presumption 
arose under 8 7 of the Act tliat the place was “kept ” 
by any person as a common gaming house : the con* 
viction under 8. 4 was Ihciefote wrong In order to 
constitute an offence, under s. 4 of the Bombay 
Preveiitioa of Gambling Act (Bombay Act IV of 
1887), of keeping a common gaming house, it is 


in question for th<* purpose of gaming there. 
rcRORr. Waui ilnsui (IPAD 

I.L.E.29 Bom. 


E«- 

226 


28. Gamblins in » railway 

carriage— Bomiay Prevenlion of 

M .Id IV of issrt. . 

$praal IraiTi — public place — Itailiray — I noltc 

tAnn? no right of access cnept 

Ihe accused were convicted under 8. 1-ot the 

Bombay Prevention of Gambling Act (Bombay 
Act IV of J8S7) as iicrsons found playing 
tor money in a railway carnage iorming jart 
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ftt A thmiicli ' JpccUl train running between 
I'oona and Itotnluiy, wVilcthe train ttoppni lot 
engine purposes only nt the Itevcrsine Station 
<nn the Boro (Shsnts between Knrjat and KhawUla 
Stations) of the Croat Indian IVnin'uIa Ilailway. 
lltld, rcver«ing the connetion, that a railway 
larriage forming jvirt of a through special train is 
not a public place under ii. 12 of the Bombay I*re* 
aention of Gambling Act (Bombay .\ct IV of 18S7}. 
P(r Jenkins, (7 J. — The wonl “ m s. 12 

of the Bombiv I’re\cntion of Gambling Act 
(Bombay Act IV of 18S7), l^ 1 think, qualifaed by 
the word “public " and haamg regard to its context 
and its position m that context, it must, in my 
opinion, mean a jJftee of the aanie general character 
as a rood or Ihoroughfare ... I am unable to 
regard the raibray eamage, in which the aecuswl 


Pretention of Gambhng Act (Bombay Act IV of 
1 887) applies to all the three nouns — street, place or 
thoroughfare, and it is clear that the railway line 
certainly cannot be descnbetl as a •• public street or 


I. L. R. 30 Bom 348 

28. Oambllog la basiness pre- 

mises, at night— Act (Ben-?. II of 1667), 
* 4— Common oamlhnj Aoiwe. tVhere the premis- 
es of Messrs. John King 4; Co were used, dunng 
the night, when they were deserted for business 
purposes, for the purpose of gambhng for months 
together, to the profit of the durwans left in 


the District Magistrate was not examineil as a wit- 
ness. The trying Magistrate conxicted the accused 


the 3fapstrate ermi in applying to the accus^ the 
presumption ansing under s. 7 of the Act. The 
presumption under s. 7 of the Bombay Prevention o! 
Gambling Act (Bombay Act IV of 1837) ansea 
only where there has been an arrest and a search 
under s. 6 of the Act. As a i'lrst Class Magistrate 
has, under s. 6 of the Act, power to give authority 
under a special warrant to a police officer of the 
class designated in the section to make the arrest 
ami the search, the Legislature must be presumed 
to have intendeil that the Magistrate, First Class, 
should hate the authonty to make the arrest and 
the search himself, if necessary. Where the Bom- 
bay Presention of Gambling Act has provided for 
the manner or place of investigating onnquinng 
into any offence under it, its provisions must pre- 
vail and the Oimmal Procedure Code must give 
way Atconlinglv, no provision of the Code as to the 
authonty empowereil to issue a warrant for arrest 
or search, or the person to srhom and the condi- 
tions under which such warrant may be issued, can 
apply for the purposes of s. 7 of the Act. The 
authonty, the persons and the conditions must be 
respectisely those specifically mentioned in a. 6 of 
the Act and no other. But the special provision 
in 8 ff would still be subject to tbe general provi- 
sions of ss. Co and 103 of the Cods When a 
Magistrate. First Class, or other officer mentioned 
in 8. 6 of tbe Bombay [‘retention of Gambling Act 
(Bombay Act IV of 1887) himself acts under its 
provisions, instead of acting through an officer 
of the particular class prescribed therein under a 
special warrant, he must act strictly in compliance 
With those nrotlsions. The first condition neces- 
sary to make an arrest and seizure, under the 
section, legal so as to bring m the operation of 
a 7 IS that where the Alagistrate is acting on 


11 C. W. W. 972 

30. Arrest without warrant — 

Boiribay Prtttntion of GamWny Act {Dorn. Att JV 
ef 1887), $s. 4, 5, 6, 7 — ikMpin 7 a eotnmon gaminy- 
Aouse — Prctumplion undtr s. 7 of tht Act— Cn'mi- 
luil proctduTeCodt{Act V of 1898), ti. 65,105 
'rhe comp^amant, an Abkari Sub-Inspector, having 
come to know that gambhug was then actually 
going on in the house of the accused, commuiucated 
the information to, the District Magistrate, whom 
he met on tbe road. The Distnct Magistrate 
deared the complainant to go and stand before 
tbe house and oriered him to enter the house and 


the section instead of issuing a special warrant. 



’ ' 987) he must 

place ” with 

■ ty bo fouud 

necessary. S. 6 of the Bombay Prevention of 
CambliDg Act (Bombay Act IV of 1837) must be 
Construed strictly because a 7 gives to an arrest 
and seizure under it an operation different from that 
of the general presumption of innocence in criminal 
eases /mperalriV v. SvbkabhaiUt, Vnrep. Cr. 
Ca$ 825: Cr Rul. 63 of 1895, followed. Em- 
riKoar Feusad (1907) , I L. B. 31 Bom. 438 

6z2 
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GAMBLING ACT (XXI OF 1848). 

See CoKTRACT — ^W aGZBIKO CoirrEACTS. 

See Tezi SIanui CnrmES. 

8 B. L. K. 412, 416 note 

GAMBLING ACT (BENGAL ACT 11 OP 

1887). 

See Gambuns. 

s. 4— 

See Gamblino . U C. W. N. 972 

S3, 4, 5 and B-^-Common gamintf 

house — Evidence — “ Credible mtormatton." Ueld, 
that when a house is searched by the PoLco on in* 
formation that it is a common gamm^ house, the 
finding of instruments of gaming Mill be admissible 
evidence that the house is used as a common gaming 
house notwithstanding that the warrant, under 
which the search is conducted, is defective, though 
the finchng of such articles mav not be evidence to 
the extent mentioned in s C of Bengal Act 11 of 
1867. Held, also, that the u ords “ credible informa* 
tion *’ as used u a 6 of Act II of 1867, have not the 
same meaning as “ credible eridcnoe.” The “ cre- 
dible information ” there mentioned need not be in 
writing. Emp£eob v. Abous tiAMAD (1005) 

I. L. H 28 AH. aiO 

1. 8. 11— Gambling In osaraor 

verandah— Fu&fic place The accused were 

■ * ' , . . . - 

here the 
ah, which 

■ 9 opening 

between 
part of a 

building, which was the pniate property of 
certain individuals and was u<e<l during the day 
as a «hop j but not so in the mgbt The gambbng 
in question took place after midnight, field, 
setting aside the convictions, that the osara was not 
a public plaie within the meaning of s II of the 
Gambling Act. Puboa Prasap Kalwab r. Em- 
prnoR fl'JO^l . . I. Ii. H. 31 Calc. 910 

s.c. 8 O. W. N. 692 

2. Sham horae-racing ma- 

chine— /nj/rument of gaming — Compound of 
house — PuWic place The accused played a game 
of sham horse-raemg known as ** httio hevses ” 
by means of a machine. Which horse won was 
a pure matter of chnnec. The pubho staked 
their money on anv of tho horses before the 


of the Sanjoy Prc'>s copsistmg of an open spaco 
of land without any fcr.ee situated one cubit from 
tlia bazar. There was no evidence that the owner 
ever gave or refused iicrmission to any one tocome 
on his compound or that any one asked Jus penois- 
*ioD todono, or that any one was proventod from 
doing e<> by him. IltU, the accused was pgbtly 
convicted under s. 11 of tho Bengal Gambling Act, 


GAMBLING ACT (BENGAL ACT II OF’ 
1887)— coticfj. 

S. 11 — eoncld. 

II of 1867. The difference between gaming and 
betting discussed. The Queen v. Wellard, L. E. 
14 Q. S D 63/ Turnbull v. Appldon, 45 J, 
P 469/ Queen-Emperss v. Srilal, I. L. R. 
17 All. 166 / Khudt Sheikh v. The King-Emptror, 
6 C. ir. N, S3 ; Queen-Empress v. Narotlamdas 
Jllaliram, 1. L. R. 13 Bom. 681, referred to. Haei 
S tNOH V. JADtr Nandax Sixon (1904) 

1 L. B. 81 Calc. 642 
B.c. 8 C. W. N. 468 

GAMBLING ACT (III OF 1887) 

See Oasibuxo. 

. ss. 5 and 6 — irarrant for search of 

suspected house — “Credible information ” — Pro- 
cedure — Endorsement of u-arrant by officer to tchom 
ti uas issued Warrants issued under Act III 
of 1867 are governed by those provisions of the Code 
of Criminal Procedure, which provide for the issue 
and execution of warrants in general : there is. 


I, At, it. liiO Au. uo 

— — - 8. IB— Gaming in j/uilie place— Seizure 

of money as util as instruments of gaming not 
authorized. Held, that, where persons are found 
gaming in a public place under circumstanees to 
which 8 13 of Act in of 1867 is applicable, al- 
though lasIrumeDts of gaming, etc., may bo seized 
by the police, there is no authority for the confisca- 
tion of money found with tho persons arrested. 
Sant Sam Sahai T. Queen-Empress, Punf. Rtc.J, Cr. 
V- 60, followed. Ebipeeor v. Tota (1D04) 

I. L.B. 20 All 279 


GAMING HOUSE. 

^e< Gaublixo . 


. 5C.W.N. 603 

I. L. R. S9 Bom. 228 


See Madras Pouce Act, a. 1888, 42. 

I. L. B. 19 Mad. 209 
See Madbvs Towxs Nuisaxces Act, 
3 73 . . I. L R. 18 Mad. 46 

QAHJAM AND VIKAO^^AM 
AGENCY COURTS ACT (XXTY of 
1839). 

See Ifion Court, jubisdictio-'t or— 
Maoris — C ivn- _ *>«<» 

I. L. B. 20 Mad. S6fr 

See Ilion Court, jurisdictiox or— 
i„L..,.T,TJ0«AcT^_1877j. 
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<»ANJAM AND VIZAOAPATAK 
AGENCY COURTS ACT (XXIV OF 
1830)— foncW. 

Stt nE^ isiox— Cmi. Ca«ie«. 

1. L. B. 10 Ma-l. 220 
f«RvT.Ea M4DcrvDEnAcr» — AcrXXIV 
or 1819 . L L B. 21 Mad. 045 
.<?« Transfeii op Civil Ca«— Oe-veral 
Cases . 1. L. B. 13 Mad. 820 

Sre VALVAnON OP SriT — .VrPEALS 

I. Jj. B. 23 Med. 102 

GANJAM AND VIZAGAPATAM 
AGENCY BULES. 

Liini't'ition Act {XVof 

1$77), Sch. II, Art. -t, «foe« no< ap)!^ tehtn 
toci complnined of m a nuUtt>j—Gon)mn anH I’lin. 
gapnUim Agrnfy liuhs, Att XXtV of 1S39, rule 20 
— High Coart mny inUrfere if*<M deetdei 

VTongty on QtKAfion of limitalion. An crroR«ou» 
decision bj* an A^nt acting under tho Ganjam 
and Vizaga]viUra Agency Rules, on a question of 
Lmitation, H a ‘ipccial ground ' nhich tnll author, 
tae an intcrfcrenco by tho High Court under rule 
20 of aueh Rulea Art. 14. Sch. II of the Umit* 
ation Act, does not apply to an act done by a Got* 
ernment ofliccr, uhen auch act purports to bo dooo 
in pursuance of an order, but, in fact, owing to a 
mistake u not bo done Such an act is a oullity 
which nee<l not bo set aside. Maearaja op Vki. 
ayAORAM V.SATRVCnERLARAJO (1900) 

I.Ii.B.80 Mad. 280 

GABnWAL. 

Su KOMAOS ASO Q ARUWlt- 

GAYAWAIi PKEESTS. 


general clauses ACT (X OF 1897.) 
— crw/d ' 

B D (33). 

•9«5!ai!ISE Ikscravce 

I L. n. 36 Cale. 616 
13 C. W. N. 426 

— B. S, cl. (6Z)—SigMlurt—TAumb 

impremon— Cri'mi'naf Procedure Code (Act V 
nf ISOS). ! IC1 A thumb mark affixed to a con* 
fcaakm by an accused able to ivrito his name is not 
a eignaturo within the meaning of s. cl 52 of the 
General Claus‘d Act or s. ICl of tho Criminal Fro* 
cetiiire Code. S idasasda Pal t>. Emperor (1905)1 
I. L. R. 32 Calc. 660 

B. 8 and B. 24 (" order ”)— 

See PETBOLEtni Act (mi op 1899), ss. 
1(3), llAXDlS . 7C, W. N. 658 


general clauses act (BEN. ACT I 
OF 1890). 

a. 7. 


See Mimlatdars* Coitp.ts Act (Bombay 
Act III OP 1870) 

I. L. B. 82 Bom. 837 


Set CiLCTTTTA MotaciPti Act, 1899, 
ss.391a'51>449 . 7C. W. N. 374 


B. 8 (e). 

Set Calcctta Mpxictpal Act. 1899, 
5 449 . . .Taw. N. 664 

See CiTiL pRocEPtJBS Coos (Act XIV 
or 1882). B 310A . 12 C. VT. N. 434 

GENERAL CLAUSES ACT (MADRAS). 
See lUoRAS General Clauses Act. 


SeeAooPTiox . . 11 C. 'W.3N.J147 

GAZETTE, GOVERNMENT. 

See Evioescb — Civil Cases — Hiscel* 
laxeous DoceuESTa— Gotersmest 
Gazette . . "W. R.1884, 60 

Set EviDEKce — C rimixal Cases — G ov- 
EEXMEXT Gaeeite . 7 B. If. B. 63 

•GENERAL AVERAGE. 

See Shipfixo Law. 

I. L. R, 17 Calc. 382 ; L. R. 16 I. A. 240 

•GENERAL CLAUSES ACT, 1887 ff OF 
1887). 

8. 3, c. a8). 

See Valuatiox op Suit — Suits — Parti* 

Tiox . . I. L. B. 24 All. 381 

•GENERAL CLAUSES ACT (X OF 1897). 

B. 3 (27). 

See Nepal . . 7 C. W. N, 635 


GENERAL CLAUSES CONSOLIDA. 
TION ACT (1 OF 1868). 

See Attachmext — Subjects op ArrACn* 
MEXT — Property axd Ixterest ix 
Property op Various Kixds 

I. L.B. 14 All. 30 

B. 1 — "Induit.” The word “ include " 

in cl. (13) and other clauses of a 1 of Act I of 1863 
■s intended to be enuraerative, not exhaustive. 
Empress v R imaxjiyva • L Ii. B. 2 Ir^d. 6 
B. 2, 

See Stamp Act, 1 879, Sen. I, Art. S. 

I. L. B. 13 Bom. 87 

cl. (6). 

■See Hat . . I. L. B. 86 Calc. 665 

See JuBisDicnos op Civil (Joubt— 
' Fobeiox axd Native Rulers. 

I. L. B. 9 Calc. 635 
See Nortoaoe— Sale op Mortoaozd 
Property— .R ioirrs op Hortoaoees. 

L L. E. 22 Calc. S3 
See TBAXsrzE op Property Act, s. 107. 

I. L. B. 22 Calc. 762 
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GENERAI. CLAUSES CONsOLIDA. 
TION ACT (I OF 1868)— cowW. 

s, Z—concld. 


ClB. (6), (0). 

See Traksfer of Propertv Act. 

I.L.n.l3 All. 482 

— cl. (18). 

Sec MAI^TE^•A^•CE, order of Crimixal 
Court as to . I. L. E. 8 All. 240 
See Sente>’ce— iMpRisossfEST — Imfpi* 
SOSSIEST Gexervley 

18 W. E. Or. 3 
I. L. E. 8 AH. 240 


iSee Fishery, Eronr of. 

I. L E. 20 Cole. 440 ‘ 
See Limitation Act, 1877, Art. 132 

1. L. H. 0 Bom. 233 

• cL (1). 

See Limitatio.v Act, 1877, Art l?7 

I. L. E. 16 All. 14 

o — SlnmpAeh. 1$G2 and 

im, t. „, an4 Sch S^Hepeal iy Act XIV of 1870, 
effirt of. By force of s. 3, cl (1), of Act I of I8fi8, 

® Sch 3 of Act XVIII 
of 18C9 by Act XIV of IS70 did not per se wnve 
the repealed portions of Act X of 180“ 4 n-- 

O^•Y«O03 . . . , 7Srfid.Ap.O 


- cl. (2). 


See Lijiitatiok Act, 1877, s. 7. 

, I. L. R. 13 Mad. 136 

8. 6, 

See CANTOJOirST JIaoistbate. 

I. L E. 8 Alad. 360 
^ce SESTE^CE — IsirnisotniEST— I mpri- 
soNjiEST IN Default op riKjj. 

7 Bom. Cr. 76 

s. 6. 

See Appeal — Right of Appeal, effect 
OF Repeal ON . I. L. H, 1 All. 068 
L L. E. S Calc. 682, 727 
4 C, L. E. 18 
I. L. E, 5 Calc. 259 : 4 C. L. K 23 
I. L. E. 2 All. 785 
See Bengal Tenancy Act, ss. 20 21. 

I Ii. E. 14 Calc. 653 
I. L. E. 16 Calc. 370 
See Certificate of Apjiini.sthatiok— 
Right to suf ob execute Decree 
wiraocT Cebtificatf. 

I L. E. 10 AIL 259 
See CosiFANT — Foemation and Recis- 
tbaiion . . I. I, E 11 All. 349 

See Costs— Special Cases— S»iau. 

Cause Court Suits. 

L L. E. 24 Calc. 399 
I. L, K. 21 Bom. 779 


general clauses CONSOLIDA. 
TION ACT (I OF 18e8>-fon/(/. 

8. 6 — eohtd. 

See rxECUTiox or Dfcree — Effect of 
Cdanoe of Law pendino Expcmov. 

I. L. R,2Bom. 148 
I. L. H. 3 Bom. 214, 2l7 
1. L. E. 4 Bom. 103 
I. L. E. 3 Mad. 98 
L L. H, 10 Cale. 323 
I. L. E. 21 Calc. 940 
1. L E. 22 Calc. 767 
See Landlord and Ievant — Buildings 
ON' Land, Rioiit lo Rnio\r, and 
Compensation fop. lMPp.f>VFVF.NTs ov 
Land . I. L. E. 13 Mad, 603 
See Limitatiox .Act, 1877, Art. 179 
0P7L Art. 1G7) — L\\\ appmcable to 
Application for Execctiov. 

11 Bom. IIL 110 note 
L 9 Calc. 440, 644 
I. L, S. 7 Bom. 469 
LL.E.11 Cale. 65 
See Mortgage — Foreclosure— Demand 
AND Notice or FonrcLpscRE 

I. L. E. 16 Calc. 8S7 
S'e Offence committed befobe Penal 
Code c.ame into opebaiiov 

I. IaB. 2 Calc. 225 
I. L. E. 1 AIL 699 
See SrreuL on Second Appeal— Orders 
SUBJECT OR NOT 10 APPPAI- 

I. L. B. 16 Calc. 107 
See Tilansper or 1 *boperta‘ Act, s 2. 

I. L. E. 6 AU. 862 
L L. B. 11 Calc. 682 
1. D B. 12 Calc. 436, 605 
I. li. E. 15 Calc. S57 

1. “Proceedings,” 

tneamnjof — ierince of notice of foreclosure 'Iho 
proceedings referred to m s t> of the General 
Clauses ^neolidation Act (I of 18GS} are not 
necessarily judicial proceedings, but nimistenal 
Proceedings, as, e g., the sernee of notice of 
foreclosure. Umesii Crundee t’. CbunchUN Ojha 
I. L B 16 Calc. 357 


Proceedings — Pro- 
cedure — Oil'll Procedure Code, 1877-82, s.3 — Pro- 
ceedings in ereculton of decree comnienced hefore 
Act X of 1877. S. 6 of Act I of 18GS covers pro- 
ceedings tal ■■ — e . .w.v..k 

been comm 
force. Per 
ceeding.'' ac 

of Act I of . ^ 

FUitfrom the date of its institution to iia bnat 
disposAL and therefore include proceedings in 
appeal. The n ord “ procedure ” in s- 3» ^ 

of 1877, has not the same meaning as the word 
“proceedings” in the alovenientioned sectioo. 
Eunjit Singh v. Meherbans Xoer ^ 

1. 1.. K. 3 Calo. 662 : S C. L. B. 391 
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OENXRAli CliAUSES CONBOIiTDA- 
TION ACT (I OP 1868)-<'cnfrf. 


OElTERAIi CLAUSES CONSOLIDA- 
TION ACT (I OF 18e8}--con/</. 


8. 0— fonirf. 


B. 0 — toni'l- 


Bcurct no<«EiN t >UJiDno\jssi 

3 C, L R. 208 

N twn Ho««i:iv r ('n\M> Bi tHAR^T 

3 C L. R 437 

3. — rrnrfiiM? jmrtfd- 

of rtpfnl An Appeal having b«n filwl 
on the lUth April 18"9, a memnran'lum of objec* 
tiona under m CGI of the ('ll!! I’rocwlurc (Vxle miw 
rd«l bj thcrespondenton the 18th September 1879 
before the actual heanns \ihich took place in 
Jul^’lSSO. //fW.thatthc memoranduinumlera.6Gl 
of the Co<le as amended by a. SO of Act XII of 
1879 ought to have been filcil not Icsa than seven 
days before the date fiveil for hearing, and was 
therefore inaiimi’Mblo On an application for 
review }<€r .Macleiv, J, distinguishing 

tho case of ^afanti Kullinnji, I L, It. 2 Dorn. 
US, that nothing ha\ mg bwn done and no 
proeceding having been commcncw! bj tho 
respondent up to 31it Maj 187*>, uniler tho 
Proeeclure Code as it existcil prior to that date, 
the filing of the memorandum was governed 
hy the present Code as amended, and it rras there* 
(ore admissible, //e/d per Mensn. J., that the 
appeal, having been filwl before .\ct XU of 1879 was 
passed, was a procc«lin2 within the meaning of a. C 
of the General Clauses Act, I of 18G3, and tnat tho 
new Act therefore di<l not affect the appeal. Ram 
Gobixd Jvoodeb f. Uexo Bexone Sni Cin!:fi>vs 
SfOtCAPAITER . • . Q O.ZuR. 2Sl 

4. C.'iwina/ Vroco 

iuTt Codt, JS82, I 65S — Change cf proe«fiir<— 
PlJecI Oft /rirtf S was tried by a Sessions 

Court in December 1882 on charges some of 
which were triable by assessors, others by jurv’. 
Before the trial was conclude, the Cmo of 
Criminal lYocedure, 1882, came into force. By 
8. 2C9 of that Act, all such charges arc to be 
tried by jury. By s 658 of the eamc Act, the 
provisions of that Act arc ta beappheil, as far 
ss may 6e, to a// cases penifing in any Criminal' 
Court on 1st January 1883 //«/3, that^ by virtue 

of B. C of the General Clauses Act, 18C8. the trial 
must be conducted under the rules of procevlure in 
force at the commencement of the trial SRixivasA- 
ciUF.i V. QcEEir . , I. L. R. 0 Mad. 386 

6. — Deccan AtjnevD 

tvriiU' Itelief Act Amending Act, XXII of J8S2 — 
Deeree, ceecvlion of — Attachment — Sale — Proceeding 
—Deccan AgricvUuTisls’ BelieJ Act, 187& — B0ect of 
repeal. On the 7th of September 1870, the appb* 


the aixiie application was pending— Act XVII of 
1879 was amended bj Act XXII of 1883 so as to 
prohibit tho sale of the immoveable property of agri- 
culturists in execution of a decree, even thnuah 
Buch decree was p-sssed before the date of the Act. 
Held, notwithstanding tho provision of b C of the 
General Clauses Act. I of 18l>S, ami the attachment 


1. L. B. 8 Bom. 340 
— Limitation Act, 


Bohdation Act. ihbS, s. b. Gobind Lakshma:! f. 
Naraya^ ^Iareshvab ... 11 Bom. Ill 

Balerisuxa t* Oasesm . 11 Bom 116 note 

7. — X.iinifafii>n AeU. 

1871 and 1877— Effect of repeal. Under b 6 of Act I 
of 18CS, the repeal of Act IX of 1871 by Act XV of 
1837 dxl Dot affect any proceedings commencad be* 
fore the repealing Act came into force. In re /?o* 
tanei Kalian)!, I. L. E. 2 Pom. 148, followed. Be* 

tUBT t.lT T. V. GOBERCnAH T.stt. 

1. L. R. 9 Calc. 446 : 12 C. Xi. R. 481 

8. SegistTalion Acts 
—Effect of repeal of Act By e C of the General 
Clauses Act, a suit is to be governed by tho Registra 
tioaLaw in force at the institution of tho amt, and 
not by that which may be in force when it comes 
on for heating Ooera SiKon v AeLAsni Koosn 

L L. R. 4 Calc. 636 : 8 a L. R. 434 

9. - Eepcal of Registra- 

tion AtiVlIIof 1871 by 111 of 1877—PTMetdings. 


nuujui .... A. AJ. Ak. O WU*.., au, 

10. Stamp Act, X 

of 1862, 9. 3— O^ence under ■Stamp Act, 1862. By 
s. 0 of Act I of 18C8. an offence committed under 
0. 3 of Act Xof 16C2, whilst that enactment waa 
in force, is Etill an offence, and may bo tried under 
that enactment. Asotmiona , 7 lilad. Ap. 9 

U. Effect of repeal — 

Proceedings — Bengal Bent Act [VI 1 1 of 1885), s. 5. 
The words “ any proceedings commenced before the 
repealing Act shall have como into operation ” in 
a.6of the General Clauses Act (I of 1868) include an 


lanoiuru auu leusuia uicree way paaseu uy me luwei 
Appellate Court on the 28th of July 1885 Under 



( 4503 ) 


digest of cases . ( 4304 ) 


QENERAIj clauses CONSOLIDA- 
TION ACT (1 of 1868)— concW. 

8 . 6 — ecnc^d. 

the provniona of the -^Vct then in force, namely, 
Benpttl Act VIII of 1809, s. 102, a second appeal to 
the High Court was prohilntcd That Act \ra.s re- 
pealed by Act VIII of 1883, which came into force 
on the Ist of November 18S5, tlaa latter Act a*- 
lowing an appeal to the High Court in suits similar 
to the one in question. A second appeal to the 
High Court in that suit was filed on the 18th of 
November 1835 Zf<W, that no appeal laj. 
Hdrrosukdari Dasj ti Brojoturi Dts I 

r. L H. 13 Calc. 86 ^ 

12, Ben^l Tcmnetf ■ 

Act (F/If of 1885), s 170 — Dtcret for rent under . 
Bengal Act VIII of 1889 — Attachment under decree j 
cblamed under Beni Law of 1869, tubieguentlg to the i 
passing nf Act YIJI of JSS3 — GenerrA dame* Con. i 
eohd'ition Act (1 of 1868), * 6 Before the Bengal 
Tenancy Act oi 1885 came into operation, a decree 
for rent \\as obtained under Bengal .Act VIII of 
18G9 .After the Bengal Tenancy Act of 1885 hail 
become Uw, the tenancy in respect of which tho 
rent had become due was attached in execution of 
euohdecree. Aclaimwassub^cqucotlyputin tothe 
attached property by a third person, which claim 
was disallowed as being forbidden by s 170 of the 
Bengal Tenancy Act of 1885 Hell, that the 
provisions of the Bengal Tenancy Act of 1835 were 
applicable to tho proceedings m execution, the term 
** ^oeeedings ” m s. 6 of Act I of 1868 not includ. 
jDg proceedings in execution after decree. Dcd 
N aiuitr Dcit v. Narcxpra Krtsva 

I. L. R. 18 Calc. 367 

GENERAL CLAUSES CONSOLIDA- 
TION ACT (I OF 1887). 

8. 3, cl. (13). 

See ViLpATio'f op SniT--Api*ESLS 

I. L R, 13 All 320 
I. L. R. 15 AIL 303 

— 8.7. 

See Sanction pob Pbosecutio's — Ex- 
piry OP Sa>’ctiov. 

I. li. R. 22 Calc. 176 

general COMMITTEE. 

power of— 

See High Court, jubisdictjov of. 

I. L. R. 34 Calc. 30 

general rower OP ATTORNEY. 

See Civil Procedure Code, 1882, s. 37 

I. L. B. 28 AIL 135 

general repute. 

See Cbimiral Procedure Code, s. JIO 

I, L R. 31 Calc. 783 
13 C, ■W.N.244 
See Security for Good BeiuviocB. 

I. L. B. 85 Calc. 243 


GENERAL RULES OF RAILWAY COM- 
PANY. 


GHAT. 


See Railway Compasy. 

I. L B. 38 Calc. 810 

■SreBuRxiNo Chat. 

L L. R. S3 Calc. 1290 


OHATWALI TENURE. 

See Attaciijibst — Subjects op Arruni- 

JlEXT — ExPECTAVrv. 

L Ii. R. 28 Calc. 483 


See Partitiox — R ionr to Pirtitiob — 
Partitiox op PoBTioy OP PKorrP.TY. 

6 C. W. N. 185 

See Rioiit op Occupaxcs'. 

1. Ii. B. 33 Calc. 630 


1. Nature of tenure— Perpeitwl 

funre. Ghntwoli tenures arc per|>etual boiling* 
aiibject to condition of sernce. LsELAirrM) 

Si-voii u Ifoxop.cxjis Sixon . 6 W. R. 101 


2. - Chaleran lenu'e 

-~.Qrant of ghatwali tenure. In the absence of Jong 
usige, a ghatuah grant confers a mere chalcersn 
holding or interest In re SvRwitf Sivbh 

, 2 Ind. Jut.N. B. 140 


Ghatiealf 


of 

Ihe 


Khurruelpore—i'erpetual herediUiry tenur‘ 
gliatuala of Khurruckpore hold a perpetual heredi- 
wiy tenure at a jiimnia payable m money and 
service, and cannot be evicted by the zamindsr ex- 
cept for iniscyndnct. JJpXRUSJCW SiNOn v. Lsp- 
lanuso Siycu ... 3 W. B. 84 


4. Bight of rtiump- 

Uon token service not regnired. In the absence of 
express wonls to the contrary, ghatwah lands held 
undera lease which neither confirms nor recogtmes 
the pre-existing status of the ghatwals, nor confers 
on them any right other than that of holding the 
lands at a fixed rat** as long as ghatwal serri'c is re- 
quired from them, are resumable by the zamindar 
when that service is no longer required. Leela- 
KUKD SlBOD V. Sarwan Sincu . 6 W. R. 202 

5. Bigkl to hold 


6 W. R. 

e. — Succession to ghatwali 

.. , t .T , o i-liuHvaUs 


tenure. Kustoora KoomaBEB 

Goversuent V. MonohcrDeo W. B- loo4, ow 
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OUATWALl TENtmE-<w,f?. 


7. 


Dtji'fKt f>/ 

ghiitsali r<lAtC i* * ' 


«m/i 

r>cc?«MnlT hfM by mnV* toUic exclusion of frnwtf*. 
DoonoA l’En«iui> Sl^o^ r Dmroa Koornrc 

20 vr. IL 164 

8 — - .VrmffA ifttprntrd 

vtth. Altliouph jn cuftom Ih^ pliAtnAh lonufe 
<lc«ecnde<l from father to ron, no »ucceR.*ion «*• |ep»l 
or Tahd till confirmed l>y the umimlAraml n*r>one«l 
by him to the Goremment authontiea. \\Tier^ 
Goeemment has dl*pen«e<l with the eerrieea of the 
phntH'Als the tamindar is under no nbl>;^tion to 
continue to appoint, and may, on a \acaney oeiur- 
nnp, nettle the tenure aa hr jileanea. SlAiinci* 
Jlossrtv r Patasp Kfm atii 

1 a li. B, A. C. 120 : 10 TV. B. 170 

0. - Poieero/Comwi*- 

aioner vf Tttrtnu* — Di( 7 iinfi^rn/ion. A CommU- 


10 . 


. ilijXf o/ 


QIIATWALT TENUHE-eoa/f. 

ill the pmper frn«e nf the term CiiiiAtnAniiiRt 
bixcn r. t>4ii.i«\TATi Kcmari 

I. L. tl. 22 Calc. 160 

11. Suit for khaa po8»c88lon of 

ghatwali lands -/./ind* m J< urui-j 

A rmt for Iht* ['c*‘rrs'>n by flmcmmcnt 
, «ill not he in re«i>eet of chAti.nli Linds adriilleilly 
includi'l m a lecetiniilly-settleil r<tAl'' tiinili* 
ftiirn lUxcrjEC I (So%T.ns'iEvr . 0 TV. R. 320 

I 12. Ohatwal becoming default. 

erStny. Fry. XXIX of ISU — TraTuftr 
c/ ItHiirr. TVj.en a glialwal lieeomes a defaulter, 
H IS in the |viwrr of the authnnties. acconling 
to IJrguhtion .VXf.V of IM f, to transfer his tenure, 
and that pourr is not put an end to by the money 
lieing ofTerrvI |■rfon• the tenure i« actually made 
orer to another person CinTTMi Xiit-AIN Siaoti 
Tfksit r As«ista.\t Co'iMissmvrp. op Sonttial 
P rnocsNAtis ... 14 TV. B. 203 

13. ■ Bostunptlon and assess. 

mont—F'ny. Frg. I of JTOJ.s 8,fl 4. The ghat, 
wall Ui,<t«jn theumindari of Khumjel/iorcarenut 
liable to resumption and re-Sfsessmcnt under tl. 4, 
a. 8, IteeuhitiDn 1 of ll'tJ, relating to thannah or 
police establishments. Leilasuvo PiNOil r Gov. 

EUSfitEST OP llBNOAI. 

4 W. R. p. C. 77 s e Moo. I. A. 101 


si'on to ffhaluvti irnure in Fe<rl>fioom — Feny. Htg. 
XXIX of 2814, s. 2— “ /J<r«n<//inls,” mtantny 
tf—InjnriHU property — Stparulr proprrty — 
Hindu lav, Mxial'dtarn Ghatnah tenures in 


«oulil be ineonsisietii uiui tne iii.e cuaia<.i<.t a 


deceased ghatwa), who may therefore be one 
of his heirs. Loll Dharee Roy t. Drojo LoU Sin'th, 
20 ir. R 401, and Attsforee Koomaree v. .VonoAur 
Deo, ir R. Gap .Vtimlirr 89, referred to. 


14. . 


. RtswnpUon of 


ttniet (enurt. In 1773 a rent free aanad was 


tenure ttiat could be resumed, and the subject of 
seeeAce teaures was exYiUtvacd. FoaHES v. 5Iir 
3lAno»r:D Taki . . . 6 B. Xi. B. 629 

14 W. B. P. O. 28 
18 Moo. I. A. 438 

16 Terms tmflyiny 

hereditary tenure — Coitifruclion of grant. Suit for 
resumption of a gbatwali tenure. Held, that the 


and most precise definition, such ns istemrari and 
maonisi, with the addition of nusltn bad nuslun 
(from generation to generation), w ould bo necessary 
to support tho appeal. Soka r Leelakund Sjnoh 
6 W. E. 290 

16. Assessment of rent — 

denee of grant — Former dismissal of suit for rent. 
Long possession (presumably from the Decennial 
Settlement) and gradual cultivation by n gbatwal on 
payment of a quit-rent (and not merely possession 
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without eultiFation) are evidence of an implied grant 
which protects the ghatwal from enhancement or 
assessment on the land so cultivated. An adjudi- 
cation by a competent Court made sixty years ago 
dismissing the landlord’s claim to rent from the 


e w. E. 10 

17. Suit to assess 

ghatical — Act X of 1859, 3a. 3 and IS Where it 
was admitted that the ghatwal defendant’s tenure 
dated from ,■» time anterior to the Decennial Settle- 
ment, and before the creation of the zaroindari, the 
defendant is protected, whether under 8 3 or under 
s IS, Act X of 1859, from any fresh assessment. 
Eeskine t. Goveevjiext . . 8 W. E. 232 

18. Enhancement of rent — 

Hereditary tenure — Services, cessation of— Act XI 
of 1859, s 37, The plaintiff, an auction-purchaser 
of a zamindati at a sale for arrears of revenue, euctl 
in 18fi3 to eject the defendants from certain mouxabs 

. included in the Zammdari, and which were held by 
the defendants under a ghatwali tenure, on the 
ground that the service for which the grant was 


J GHATWALI TENUBE-con/(/. 

10. Granli prior to 

Permanent Stlllement—Eewj. ReQ. VIII of 1703, 
a 51, d. 1 — Enhancement of rent, suit for. tthero 
grants of land had been made prior to the Permanent 
Settlement on ghatwali tenure at a fixed rent, and 
the Government eubscquently dispensed with the 
services on the part of the zamindar: — Held, in a suit 


services were no longer required. The gbatwalsare 
dependent talukdars within the meaning of Regula. 
tion VIII of 1793, and are protected from enhance- 
ment by cl. 1 of s. 61 of that Regulation, htzts- 
MONO Sixon f. Muxbuxjpx Sixon 

I. L. E. 3 Calc. 261 

20. Rtsumplion — 

Purchaser at auction-sale, righlt of — Beng. Beg. 
XLIV of 1793 — Enhaneement of rent — Refund of 
revenue. Where, prior to the Permanent Settlement 
grants of land had been made on ghatwali tenure 
at a fixed rent, and the Government subsequently 
dispensed with the jierformanco of the ghatwali 
eerviccs ©n the part of tbo zamindar s — lleld, m 


nent Settlement ; and that ho and bis ancestors bod 
enjoyed uninterrupted pos'^ession in direct succes- 
sion from a period prior to the Permanent Settle- 


eject the defendants. Per Peacock, C.1 . — ’Thecase 
falls within, and is protected by, s. 37 of Act XI 
of 1859 Per iBEvoB and Jacksox, JJ.— S- 37 of 
Act XI of 1859 does not apply (o thecase. Quaere : 
Is the zammdar entitled to enhance the rent of 
a ghatwal in lieu of service ? Koolpeep Xaeaix 
SiKOB r JIOBAPEO SlNOB 

B. L. E. Sup. Vol. 569 ; 6 W. B. 109 


Held, on appeal to tbo Privy Council, that a pur- 
chaser at an auction sale cannot, w-here Imds are 
held under an hereditary gbatw all tenure originally 
created before the Decennial Settlement and at a 
fixed rent, resume those lands on the suggestion that 
the ghatwali services are no longer required. The 
omi«sion of words of inheritance does not show 


shown 
father 
that I 

EAix Sixon V. 


Goveuxmekt op India 

11 B. L. E. 71 
14 Moo. X. A. 247 


Govemm ' . . s 

Sc(O0. ’ ' , I ' . , 

Jj. K. 1. A. bup voi. aO* 

oi Eesumption — Compenration. 

^ , ^1 , ...sWale thn tirofitS 
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lh»t, in»*inuch bk the ph»t«-»ls rttulrtril no 
fcrticc <}unns the fxTK»l of the 

ooety of the jufnmB I'y them wbb 

•tuple cotnpcn^Blion for iny Iom they micttl 
»u*tBinr(l. and the Mtniri'lsr vas rntitfe*! to 
rccctTc the whole of the moiety taken hy GoTcrn- 
ment, partly m quit-rent due to him and parU 
ly •• eompen«ation for Iom of the chatwala' rer. 
Tteeg dunne the eontinuanee of the (cttlement. 
LEElJl^^^D Sixon r. Go\*ERNMEvr 

3 D. I*. R. A. C. 114 

22. AcQulsitlon of land— Com. 

penaoJion INTiere land forming part of • (;hat»ali 
tenure in the district of Beerbhum waa taken up for 
public purposes that neither the fcimindar 

nor the under-tenanta of the phatn al could claim a 
proportionate share in the compenMlion-money 
payab’e for auih land. The moncs ao obtainetf 
carries with it all the incidents of the ori^nal 
phatwalitcnure.andthc phatwal for the time l>einj» 
IS entitles! only to the interest accruing therefrom 
during his lifc-timc. Ilxsi CncMiEn Sisou r. 
JooER JcMMA Khan 

14 B. Ii. R. Ap. 7 : 23 ‘W. R 37C 

23. Bismlsanl of gbatwal — 
■furiadirlion of Cm! Court. The Cinl ^urts can. 


Kabaix StNon r Sbee KtsncN Sent 

1 W. R. 321 

24. — — • — JfMeon<f(((f of 

f^haluat—Forftilttre of tenurt on dimiswl The 
dismissal of a ghatwal will carry with it tho forfci. 
ture of bia tenure. Secbetaby o? State v. PobaS 
Sneen . . . . t Ii. R. 6 Calc. 740 

26, ArreoTB of rent, liability 

ofBUcccsaor for — Service tenure. v1, the holder 
of » serrico tenure, subject to a quit.rent to the 
zamindar, died, Iravmg his rent for the last three 
years unpaid. 27, his son, succeeded him in tfi« 
tenure. Iltid, that the zamindar couM not sue B as 
A'b successor in the tenure for A’s arrears of rent. 
KiLMOhEE Boon V. Madhub Sn<CH 

1 B. Ii. R A, C. 195 

See Niesiosee SiNcn c. Besbonatr Singh 

10 -W, R. 266 

20. Debts of deceased bolder, 

liability for. Therentsofa ghatwsfi tenure ato 
not liable for the debts of the former deceased bolder 
of the tenure. Binode Rasi Sein v Deputt Cou* 
MISSIONER OF THE SONTHAE PEnOUWNAHS 

6 W. E. 129 : S.C. on review 7 W. B. 178 

27. Power of alienation— Tfonj. 

ftr of tenure. A ghatwal cannot give a pottah of hla 
tenure binding a subsequent ghatwal. The rights 
and interests of each gbatwal m bu tennre last only 
for his life. JooESWUB Siekab v. Nimai Kabiu. 
KIB . . . . , 1 B. Ii, R. S. IT. 7 


QUATWAH TENURE-con/f. 

28. /?A7. XX iX of 

ff//— /ffirtiir/ioa iy ghalUTiI in B«r6Aorfm—Xlt^l- 
tHffl by Court if ll erdf. A ghatwal of Beerbhoom 
puntcilnlc.-iAoto/t After A and his heirs had been 
in poMCMion of tho lands under tho Icaac for sixty 
ac*rs.asurburAkarappointc«l by thoCourt of Wants 
for the estate of the heir of A'alCMor, then a minor, 
entered upon the Isnds, and cjcetnl the person 
then iq po<*CMion nndrrtho lease, llitd, that, not* 
nithstamling tho ghatwals of Bccrlihoom (inde* 


tenant without legal procc*a IluNOOULL Deo r. 
DrrcTY CoMMisaioNEn op Beerbkoom. Depctt' 
CoMuissioNEn OP BrennnooM r. Runooeall Deo 
M arsh 117 ; W. E. r. B. 34 
1 Ind. Jut. O. S. 34 ; 1 Hay 200 

20. Obatwals of Beorbhoom, 

leases granted by. 1’rrm.anent leases grant, 
ed by the ghatnals of Beerbhoom pnor to the 
aw— ~ •> ,1.1.. .v*,/— <.s 


creation of such umlerdenutes is not beyond tho 

E iwers of thcgliatnah. JluKUBBiiaNoo Deo r. 
oaTOOR-a Koonwihee . .6 "W, R. 316 

30. ■ Poircr creafin^ 

tttciif/i&nincrs. A ghatwal in the district of Beer, 


aneo of certain police duties. These tenures are 


31. Mokurari lease — Poircr of 

ghalical to grant molurari hates — Junghburi fetMes. 


aiauiuUN . . . . lu tv. It. Old 

32. Sale of attacbment in exe* 

cation of decree Ghatwah tenures are not 
liable either to lule or attachment in execution of 
dee rees The surplus proceeds of such a tenure col- 
lected during the lifetime of the judgment-debtor are 
liable to be taken in execution as being personal 
property, but profits accumulated after (he death of 
the judgnienWebtor are not so hahle. Kostoora 
K ooMasEE V. Bikodersm Sein 4 W. R. Mis. 4 

38. iia6i7ity to of. 

tocAmenf t» execution of decree — Execution for 
rents due to ghatwal during hts lifetime. After 
deduction of all necessary outgoings from the total 
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rents due to a ghatwal. the residue, being hia own 
absolute proiierty, may bo attached m execution of a 
personal decree against him. Jinlhj Doheu v. Ganfi 

™ I \E,mdcram S.«, 4 1r S. 3IU C. ap. 
f"Jr J>aJKEsm»An firo a. Bmcmninn, M.i- 

• • • . I. L E. 23 Calc. 873 

lands of the ehat^ii^fKhur- 


of t!.'"'h't‘ '? 7h?propiclOT*A- 

of the ghatwali talukh in Bhagulnore suicide mA... 


!!3 -niindarv^^^tnrmg a7S 

graSee to^tbe office 
of ghataal, and disallowed the mIo made by /to 
<?. Lalla Goomast Sikoh v Ckakt 
gg ll'W. B.292 

tenure—Sah of Unvre—Misdescr^Um^ m "pn- 
A-V-T/F of 1814. 
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held under •" >f 


iaVdTnT”* J'’" out 

13 bid, andMsuchaniisdescnption of the tenure as 
® proclamation. 

Bpkrox^tu Sisbji V Nn-Mosi Sivoit 

I. L. R. 5 Calc, 889 : 4 C, L. R. 683 
Conncil.thsf, n heth.t 
* P ehatwah lenure or not within the 


ImiUie Oi the tenn«. fc«,I A-* I— _ .14...’* 1 , 

Pern 
hytl . 
and 
(be : 

revenue wbich was prenouslj’ due fo the Govern- 
ment, and in respect of which he was assess^, and 
did not ^oroe entitled to the services in respect 
whereof the one-third of the rent or revenue was 
allowed as compensation tothejaghirdar. That the 
J^bir, though hereditary, was not subject to tho 


ref».n«.fi t,„ «i.'„““Av J“{5»‘r menal was 


Ai.s-«uv* r /.I “''‘1“« heritable property. . 
ment could fact that the Gove 

dl^ent does no”t‘d/i «« 

character of the hold/n^^ Renerally heredit 

f:! 


r, L. R, 9 Calc. 187 
It. R. 9 I. A. 104 

■ ■ ■■■■ Ezecuh'on of decree 

—AttiKhmentShikmx gkalivaU tenure. A shikmi 
gbatwalt tenure, held under the supenor ghatwal, 
IS Dot liable to be sold in execution, nor are its 
proceeds liable to attachment for satirfaction of the 
debt due from its holder. Bali.t Dobev v Ginei 
Deo . . . . I. L. B. 0 Calc. 388 

38. Ghatwali tenures in Ebnr. 

mckpore— Trom/eroftiYifi/ of g?ialu>aU tenures— 
Mitaksham law inapplicable to ghatwali tenure — 
Famdn custom inapplieable to ghatwali tenure. 
A ghatwali tenure in Khurniokpore is transfer, 
able if the aamindar assents and accepts the 
transfer. Such assent and acceptance may be pre- 
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to Mie in fXf<-ution o( a dccrw ap»in»t the pTcTlona { 
phftt«ah and ptirchawl by the defendant*, the 





ghatn-ali tenure the Court roust hare repard to the 
nature of the tenure ileclf and to the rulei of 
laid donn in regatd to euch tenure*, and rot to any 
particular echool of law or the custoina of any 
particular family; and that a phatwali, being 
created for epecilic purpose, baa ita own particular 
incident*, and cannot be subject to any ayatem of 
law affecting only a parlicubr tlaas or family. 
AsesDO Rvi r. Kau l*r.o*An Sivcii 

I. L. R. 10 Calc, 077 

39, Ghntimtt UnitrfM 

in nhajvlpore — Gh i/irofV right of alienation— 


OHATWALt TEKURE-<o»ef/. 

41. ■ Iloritabillty— //A/t/ieofj tenure 

in ninlurtf—l'erman'i’t rijhl — Diifnl^ta} A 

ghatimh tenure cxi'teii from before the grant of 
the I>cwam to the Ev»l India Company ami for 
manypcneraliona ile*ccnile<l from father (o non; 
it »aa bcM upon uajment of a quit-rent and the 
I performance of services ; auch quit rent 

aras |ni<l at a flxc«l amount from time long antece- 
dent (A the I'ermnnent Settlement and na* recog- 
nised at the time of the Settlement, nhen the lands 
were includes! « itl.in the mat lamia of the tamindari 
and the revenue wa* a.*.seasfyl upon the footing that 
the quit rent waa fixcsl in perpetuity. Ilell, that 
the tenure aras not merely heritable, but aNo perma- 
nent. an<l the holder uaa bound to perform the 
aeraieea; and that a tenure of thia description could 
I not be sleicrminesl or resitmesl by the umindar or 
the Governtnenl on the ground that Iho sorvicca 
a»s^ no longer necessary' or had bsicndi»pen«c<l with. 
Koolodtep A'aroin Singh v. MaJiaiieo Singh, B. L. 
n. SaiK Vol. S^D • 6 jr JOS. followed. If 
It bo on« of the incidents of a ghalirali tenure, 
either under tho original grant or cngrnftcs! on it 


inheritance aa againit the ghatwal'a son i— I/e/'/,io 


power of alienation cot being limited to the life- 
interest ot the ghatuol for tho time being, but 
forming part of this right and title to the ghatuali 
Kau I’EBSUAD V. As»itx> Roy 

I L R. 15 Cnlc. 471 
L R 16 I. A. IS 

40. Perpetual lease — Ohattcal, 

right of, to grant jierpetual leaie — Bengal Tenancy 
Ad(VIIl of 18S5), «9. 5, ISl— Tenure— Holding— 
Contract. As a generol principle, a ghatioal is not 
competent to grant a leaso in perpetuity, and bis 
successor IS not bound to recognize such an incum- 
brance. Grant and the Court of WanU v. Bungahee 
Deo, IS ir. 7?. 2S, foUoued A leaso in per- 
jKtiiity, granted to the plaintiff by defendant No 7 
who 13 a ghatwal jointly with tho precedcssors 
of the other ghatwal defendints, is inoperative 
even against defendant No 7, as the lease is one 
and indivisible. Held, also, on tho construction 
of the lease and findme^ of the lower Appellate 
Court, that the leaso created a tenure ana not a 
ratyali bolding. Nabadi Mulucr r. Rapi Rot 
' (1901) 

I. L. B. 29 Calc. 227 ; b.c. 6 C. W. N. 94 



not amount to the dismissal of bis faher, and that 


Roy(11K)5) , . . 9 O.W. 17.693 

GIFT. 

See Ceuami . 10 C. W. N. 670 

See CoMUACT Act, s 23 — Illeoal Con- 

TSACTS GeNEBALLT. 

I. L. R. 2 All. 433 
I. Ij. R. 6A11. 313 
See CoNTBACT Act, 8 25 

, I L. R. 2A11.891 

See lliNDC Law — 

Adoition — W iio may or May kot 
APorc . I. E. R. 26 Som 491 
Gist. 

Inheritance — Special Heirs— 

Mates — H nsBiND. heies op. 

I. Jj. R. 28 Calc. 3U 
1. L. R. 33 Calc. 23, 947 
16 C. W. K. 1 
See Hindu Law — Widow — Interest in 
Estate op Upsband — By Deed, Gift, 
OB Will . 1. L. R, 1 Calc. 104 
I. E. R. 5 Calc. 684 
I I. L. R. 8 Calc. 357 

1 I-L. E. 10 All. 495- 
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<JIPT — conkl. 

See JTindp Ltw— ‘Widow— Poweb ot 
Widow— Power op Dispositio’i ob 
Aliei^ation . 6 W. E, P. 0. 131 

2 Moo. I. A. 331 
L D. B. 7 Bom. 491 
I. L. R. 1 Mad. 307 
LL E. 10 AIL 407 
1. 1,. B. 14 All. 377 
See Hisdt: Law — Will — C ojJSTnxrmoN 
OP WlLM . I. Ii. B. 36 Calc. 76 
See Lipb Estate . 5 C, W. N. 589 

See JIadomedan Law — 

Ebdqwnevt I. L. E. 30 Calc. 686 
Gut . . 10C.‘W.K.207 

L. B. 34 1, A. 187 
S*e Mal-ibar Law — Gift. 

See pARSis . I. L. B. 6 Bom. 606 
I L. H. 0 Bom. 161 
1. L. R. 22 Bom. 355 
ScfPractiod . 1. 1>. E. 29 Bom. 183 
SmISale in Execution or Decree— 
SBinyo ASIDE Sale— General Ca<»cs. 

I. L. B. 26 Mad. 365 
.See Stamp Act, 1870, Sen. I. Art .^0. 

I. L. B. 12 Mad. 89 
I, L. B. 7 Bom. 194 
See Succession Act. 

l.L R. 30 Bom. 800 
See Title . I. L. B. 36 Calo. 311 
See Transfer op Propertv Act. 

10 C. -W. N. 717 

See Transpeb op PboP’irta* Act, s 121 
I. Ii R. 34 Calc. 853 
I, L B. 32 Bom. 441 
See Trust , . 8 C. W. N. 918 

See Urdus Influerce 

I. L, R. 33 Calc. 773 
■See Wakf . I. L. E. 3l Bom. 250 
See Wnx — C orstructior. 

ec. ^-.1^.321 
I. Ii R. 26 Bom. 3l9 
I. Ii. B. 32 Bom. 214 

for maintenance — 

See CoRTBACT — C orstructior of Con- 
tracts . . Ii. B. 28 I. A. 198 

registration of, after death of 

donor— 

See Registration Act, 1S77, s 17 

1. Ii. B. 25 Mad. 672 

— to a class — 

St* lIiRDo Law— Will — C oRsiRuenos i 
OF Wills — Perpetuities, Tbusts, Be- 
quests TO A Class, and Remoteness. ' 
See Trust . I. L. R. 20 Bom. 440 


Qin? — eontd. 

— to a class— coneW. ' 

See IV’lLI. — CON'STRUCTIOR. 

I. L. E. 4 Cate, 304, 670 

to daughter "by proprietor of 

Betia Baj. 

See Title . I. L. R. 36 Calc. 311 

to unborn persons — 

See Muiomedan Lvw. 

I. L. B. 38 Calc. 431 

validity of— 

See JIauomedan Law — Gift. 

L.R. 84 I. A. 167 

void for remoteness. 

See Hindu Law — Wilt. — Con‘»truction 
O f IVuxs — PEBPEtumEs, Trusts, Be- 
quests TO A Cuss, AND RuMOTENESS. 

1- Subsequent condition at- 

tached to giSt^Voidecndithn To a gift tlimt- 
ing tbe donor of all his interest m certain 
property, a conditjon cannot afterwards be 
attacbea Where a gift completed b,r transfer 
rested on a rahd consideration at the time 
when it was made i— that, eren assoming 
that a condition could be afterwards imported 
into tbe transaction, and that condition an im- 


wards in a petition to the Collector for “dakhit 


Affirming the decision of tbe High Court in 
Lanmi HaRain r Wilavait Beoaii 

I. Ii. E. 2 All. 433 

2. Construction of gift as to 

quantity of estate given — Gift tthen operative 
uithant tielnerij of posseistor^^llindu The 

rule as to tbe construction of the language m which 
a gift ta made, independently of the “ transfer of 
ftoperly Act,” Act li'of 1882 (which may or miy 
not hart been cxpresseil so as to lay down, iR favour 
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life only. i/fW, »lv>, thit, «)n«i<tently \nth Ih© 
authorities in the Hm-lu law, a pift, wh'Tc the donor 
rapports it, the.pcr*on who di'jnUes it claiming 
iwlyer^ly to Iwth donor an<l donee, is not inTahil for 
the mere reason that the donor has not dehrcrtsl 
pos.scssion : and that where a donee or Tendee is, 
under the terms of the gift or aale, entitle*! to pows- 


not 01 Fuen a nature as uuuiu uiaLe liie gtiiiigeiiv*.t 
to it to bo contrarj* to public policy), rhouhl not 
operate to give the donee orTcndcearichtlo obtain 
possession. Kaunas Mullick r KaVRara Lat. 
l^KDIT . • I. li. II. 11 Cute. ISl 

li. B. 11 1. A. 218 

3. _ Gift of land In conaidoration 

of performaneo of scrvleea— >'<t«farr lo jtr- 
form »trvi(is — Oblijohon (a restore Virti—RerO' 
eahle r/ijl. PhmtiJl'e father and defendant entere<l 


aJU*tSlllJ5 lUdV lU-lUUlHIll, nail lUnvu ««.* |x.l>ulu* mv 
ecrncea Defendant denied failure to perform, and 
pleaded that the contract «U3 not revocable Held, 
*n ■rvwialanrM'at rr* «esin|» the decisions ol Ihclowcr 


fierTieca on the one side was the presupposition of the 
continuous eaistence of the gift on the other, or 
whether there was a mere gift w ith the charge upon 
it, the pnmary intent being to give ; that this was a 
question of construction ; and that in the present 
case, taking the agreement and counterpart to- 


4. Gift of Government promis- 

sory notes— A'cctJii/y of endorsenunt — Intention 
llie plaintiffs, SI and II, were Parsis. an-l were 
mamed in the year 18>1. The defendant was the 
vidowofBJ/ who was the fatherof thepIainliQA 
The plaintiffs sued to recover from the defendant 
certain Government promissory notes which they 
alleged had been presented by B, to 1/ at her mam- 
age for her sole and separate use. They alleged 
that the said notes, then of the nominal value of 


from J, and draw the interest thereon for SI ; 
-that B died in ]8C>4, and that after his death the 
■defendant, who was his widow and executrix. 


GIFT— eontf. 

u»»l lo draw the Interest for .1/ ; that in I8 <j 9 
she obtaine*! i>os«e««ion of the Mid notes, and 
bad ever «nee ronlinur*! in poirr-vion fhereo/, 
informing the pliintiffs that she was duly keeping 
them and collecting the interest for M ; that (he 
pUintiffs had been living with the defemlant until 
shortly licforr the present suit, ami, having then 
aeparaled from her, nad callc*! upon her to hanrl 
over the notes and the aeciiniulatc*! interest, which 
ahe refuse*! to do. The defendant denied that her 
hitshariil D had pre«euteil M with Covernment 
tiote© for her aepantc use. She allege*! that the 
notes which had been deposited by if with J were 
her own separate |iroperty, and not SI'b ; that she 
and her husl>and had dealt from time to time 
with (hem. and that no interest was ever paid to 
the plaintilfs, or cither of them, or for their benedt. 
She further atatoi that some of the notes which 
had been deposited with J had been disposed of 
by It in hts lifetime svitli her consent ; that in 1809 
she obtainct! the remaining notes from J and sold 
them, an'l aiipljcl the procreals to her on n beneGt. 
At thelieanng.it was proved that on the occasion of 
the pl.iintilTs mamace presents were made to SI 
lioth bv her own family and by that of the bnde- 
groom Jl Two accounts were then openctl in the 
books of the Grra of J X A Co , of which J/'s 
grandfather J was a partner, one of which showed 
her acquisitions from her own family and the other 
her acquisitions from the family of her hus^nd. 
The latter account contained an entry (under date 
August iSu4) to the effect that the father-in-law 
of SI had Iiougbt two (•orernment notes for 
ni.fiOO in .V’s name, and had obtained the interest 
on them, which was duly credited to her. Other 
documents were rrodiiceil. proved to bt In the 
handwriting of B and J, in which the said Gov* 
ernment notes were alluded to as the property 
of .If and as having been purchased with her moneys 
In 1804 li died without having endorsed the notes 
over to M or lo any one m her behalf, and they 
reoiainet! in hts name m the hands of J until 18C9, 
when (he defendant got possession of them. Held, 
that, the rotes not having been endorsed to SI, 
there was no vabd gift of them to her by B. If 
D intended to bestow the notes as a gift only, 
without any intention that his purpose should bo 
eliccte*! otherwise than by a substitution of owner- 
ship. his purnose remained unfulfiUerl, and the Court 
couM not fultil it for him Without endorsement, 
or something equivalent, a gift of Government stock 
cannot be completed. Where a particular form of 
transfer is presenbed by law, a transfer m another 
form IS as inefficacious inter tirot as in a will Held, 


be made to the separate use of a married woman or 
of a svomati about lo be marned AIfiibai v. 

rxRoxBst . . . I. L. R. 6 Bom. 268 

6. Transfer by gift— Faiiure to 

proie alUytd ineoailohle advantage taUn 6y donee 
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GIFT — contd- 

oier donor — Contract Act {IX of 2S72), #<f 20 aad 
17, TJio heir to a share in an ancestral estate, 
out of possession and at a time when he exjtcvtetj 
that his right would be contested by another 
claimant, made a gift of his title to his brother’s 
Bon, providing that he, the donor, ahould have 
nothing to do with the coat of getting poasession. 
After the donee had obtained possession, the donor 
sued to have the gift set aside The gift, having 
been maintained in the first Court, was set aside 
by the Appellate Court on the ground that, it 
having been made without consideration and im- 
prudently as regarded the donor's interests, he had 
had no opportunity to obtain any advice from an 
Independent jwrson, hut had only had that advice 
which came from, or was given on behalf of, the 


should enforce. The defendant whs not aslJng tho 
Court to enforce the deed ; and the reason why tho 


donor’s statement that he had conddenee, which 
w as not Euflicicnt proof of it Whether a gift niado 
as this had been should be set aside, as being ioequi* 
table between the parties, would depend on the 


6. Gift of land — Travtfer of pro- 

perly Act (iT of 18S2), a. J23 — lielrachon by 
donor jiTior to tegtalratton — Effect of registration 


aiFT—eonid. ' 

nor, and tl«t the plaintiff w as entified to a decree. 
SoBBtstAMs Avvab r. Situs LsKsnwr 

L Ii R. 20 Mad, 147 


I 8. Registration of gift of Im- 

I moveable property after tho death of tho 
j donor— Trim t/cr of Properlg A'l {IV of 1S82), 
I a*. 122, 125— rtiliddy of gift. A gift of imroove. 
I able property duly made by means of a registered 
• deed is not invalid, merely hecduie rcgislrwtion 
' of the deed of g ft may hate taken place after the 
death of the donor. Ifaraet %. Pam Iril, I. L R. 
tl AO 019, referred to. Nixn KisironB Lal r. 

1 SuRAJPaisiD . . I. li. R. 20 All. 392 


fi. Construction of document 

— Clatue «» deed of gift, excluding elaimiofthe 
donor or his heirs or rtprtsenlaUvca A Hindu 
transferred to fus daughter a portion of his im. 
tnoveablo property, b>* an instrument which 
purported to bo a deed of gift, tho consideration 
of which was the dutiful behaviour of the donee 
towards the donor. The deed in particular con- 
tained a elauso absolutely cxcludiug all claims which 
might bo made in the future by the donor or by 
bu heirs and representatives to tho property, the 
subicctofthedced. 7/e7d, that tho deed conveyed 
to the donee a heritable estate with the mwer 
of alienation. Xanhiav. Mahin Lai, /, L P. JO 
Alt. 425, and Ram Naraxn Singh r. Peary 
Bhvghvt, /. L. P. 9 Cole. 830, referred to. Thaeob 
SmoQ V. Noses Sixou (1991) 

I. Jj R. 23 AU. 809 


10, Relinquishment— J/aAowed* 

an Lots — Possession, trani/er of, by the donor— 
PAinqutshmeniof a shaTtby ailahomedan latAe pro- 
■perty of the deceased — Valvable eonstderalion—~ 
Transfer of Property Act {IV of 1882), s, 83^ 
Fraudvlcnt transfer^-Qood faith To facilitate the 
action of the Collector m obtaining tho certificate 
of guardianship to the property of a Slahomedan 
minor, under the Guardians and IVards Act 
(Vin of 1B90), 21, the uncle of the minor, 
reiinquirbcd in favour of the minor the share 
to which he was entitled in tho property of his 
deceased brother, the father of tho minor girl 
The certificate wus duly obtained by the Col- 
lector. Tho plaintiff, a judcment-creditor of 21, 
then sued the miuor fora declaration that M's 

. . * v.f Vlei 


Ayyan V CoPALi Ay\ an I. Ii. R. 19 Mad. 433 

7. Onerous gift to an infant — 

Transfer of Proptrly Aft {IV cf 1882), e. J27— 
Aceepoine*. Land was given by the defendant to 
the wife of the plaintiff burdened with an obligalion 
She accepts the gdt, and died in infancy leaving 
the plamtiiT, her heir. '1 ho plaintiff now sued to 
^ke go^ his title to tlio land against tho donor. 
2f«W, that the gift was complete as against the do- 


Dot been accornpanied and perfected by pos«es3ioii 
andtuatitwas void against J/’e criKj'tors un cr 
a. 63 of the Transfer of Property Act {!' oi 18s-), 
because it had been made with intent to defeat, de- 
lay ordefraud them IhK that the relinqu^hment 
by 31 of his share in tho property of hia brother was 
not a i^atuitous transaction, but was supported by 
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OlFT— fo«cH. 

quUhhis»h»re to the min'>r: th" rehnqui'hmcnt 
M as not K mere pf t, but was *u pjuirte i In* con«nler*» 
lion, which the law reranls as raluslile bR'I that» 
therefore, the rule of Mahomnlan Iaw, «hkh 


1. 1.. n. 20 Bom. 428 

IL I<aw of Native State— I«w 

■ a Briliih InJui — DtUcrtnee—IiurJcH of pnof-^ 
TruMte — Cutui que tm^ii—ConfiJcnhal rtlalion. 
It lies on him, t\bn asserts it, to prove that thn 
law of the Xatiro State diQcra from the law in 
BritUh India, and to the alxenec of such proof it 
must be held that no differeneo rxhta cicept 
possibly so far as the law in British India rests on 
specific Acta of the Legislature. Persons standing 
in a confidential relation towards others cannot 
entitle themselves to hold benefits, whicU thoso 
others may have confcrrctl upon them, on'esa they 
can shew to the aatiafaction of the Court that the 
person, by whom the benefits have been conferred, 
had competent and independent advieo m con* 
ferriag them. This applies to the case of a trusteo 
and cesfui jue (ru«(. Kaujfttaa v. .Votfe. 30 Deav. 
34, 30, and LUts v. Terry, 2 (?. D. €70 ai paqe 
CS6, followed. RaainnrtTn i. VaMivasDas 
(1000) . . , I, L, R. 30 Bom. 678 

'l2. I Registration— Bced of gift 

of iminofeaUs property after death of tlx donor— 
J^praientaliw of deeeaeed donor — Transfer of 
Fropcfly Act (IV of 1^52), ss 4, /id— 
(ration Act (III of 1$77). t. 35. IVherctbe widow 
of a deceasM person, who had executed a deed of 


cution and so to render the registration of the deed 
proper and efIectuaL Pakran v. Kunhammed, 1. 
L. R. 23 3Iad 5S0, referred to S- 123 of the 
Transfer of Property Act is, by virtue of s. 4 of 
the Act, to be read as supplemental to the Indian 
Begistration Act, and the expression “registered 
instrument,” lu 6. 123 means an instrument re^> 
tered ID accordance with the provisions of theindian 
Registration Act, and not necessarily one registered 
by the donor himself. Nand Kuhore Lai v. Sura) 
Prasad, I. L. R. 20 AH. 302, approved Where 
. TT-- 1 . 1 . 1.. 1 , 'aTonr of his 

Icatb on her 
Held, that 

• t within the 

meaning ot s. 1.^ ui me iranatec ot Property Act. 
BaaBATOsn Bs^ebjee v. Soleiun (IDOG). 

I. li. R 83 Calc 684 
8.C, IOC W.N.717 

OOCHAR LAND, IP “COMMON 
LAND.” 

See CESTEai. Peovutces Lcwd Revk^db 
Act , . 12 C. W. N. 1030 


I aOMABTAlL 

j S" BrvaiL Rest Act, ISOO s. 30. 

lOW.R. 61 
10W.R.140 

' 20 W. R. 386 

I See CJVIL PltOCEDCRE COOE, 18S2, 8S. 37, 

3S, 417, 432 (1830. s. 171. 

; 6B,L.R.Ap.ll 

1 Su IlEREDiTanr Orricc. 

I LL.R,10Bom.374 

L. R.20I. A.S8 

Ste l.MOLVENcr, Act. s. 0. 

L L P.. 6 Calc. 605 
I L L. R. 20 Calc. 771 

[ LL.R,23Calc. 26 

j L. R. 22 I. A. 162 

, Ste pRiscirai, asi> Aoest — A crnoRiTY 

OP AoEvn . Bourko A. O. C. 43 
I Marsh. 282, 884 

> 2 Agra 275 

GOOD BEHAVIOUR. 

See SEccerrr roa Good BEnaviociu 
I 13 C. W. N. 80 

GOODPAITH, 

Ste BoxI PiDEs. 

5te DErauaTiott I.L. R. 36 Calc. 376 

I test of— 

I See DsrauaTioH L L, R. 31 Bom, 293 

I GOODS. 

) Set Co.sTr.A0T . I. L. R. 83 Calc, 647 

I GOODS AND CHATTELS. 

See SuaLL Gauss Coust, Pabsiobtoy 
I TOW.'JS— JUBISniCTIOV— HovEaBLE 

• Paopeaty . I. L. R. 4 Calc. 840 

I • lOB.L.R, 448 

GOODS BARGAINED AND BOLD, AC. 

I TION FOR. 

See CosTRACT . I. L. R. 38 Calc. 738 
GOODS LOST IN TRANSIT. 

See RaiLwa\s Act (IX op 1800) 

12 C W. N. 165 

GOODS SOLD. 

j See LauTATioN Acr, 1877, .\et. 52. 

See LuiiiaTiort Act. 1877. s 62. 

I L L. E. 14 Calc. 457 

1 GOODS SOLD AND DELIVERED. 

1. Action for— Principal and 

agent — Delivery 6y, oml payment to, unauthorized 
agenl. The defendant through a broker purchased 
from the plamfiSs certaiu goods, to be paid for by 
cosh on delivery and before removal Both the 
defendant and his broker knew that the plamtiHs had 
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GOODS SOLD AND DELIVERED— concW. 
without a special order from the plamlifis A por- 


GOVERNMENT. 


iSk Act or Stvte 

See Cn\xT . I. L. R. 32 Bom. 432' 
See rAUTirs — Pvr.TiEs to Spit*!— Co\- 
Er.xur.NT. 

See P/ttRonATirn or the Crown. 


delivery clerk had cmhezzlcd the money so pwd 
to him. HcM, that they were entitled to recover the 


Distinction hetneen an ordinary contract lor sale 
ot coods and a contract to pay an existms deot 
in specific articlea pointed out. DAnancrAi Nai»i 
f. SaLEJUt? Dtsit , . 6 Bom. A..C.,127 

GOONDAISH LANDS. 

Meaning of gooadaieh. Coonda. 

hh lands are lands nhich in some way or other hate 
)>een taken up by the holders of the lands measured 
At the time or the Gorernmeot surrey ss sotnetbine 
which they had right to annex to the survcyetl 
lands Assavooixas f. Safeek Ali 

21 W, R. 135 

GOBABAlfDI TENURE. 

, Nature of tenure, Traneferabil- 

ity of^OntM f/rclandu The onus lies upon a 

...U m.nn I\f a T>n>.f>1>SSA fli* 


that gorabaodi rights are more extensive than rights 


COEAIT. 

See Penal Code, s. 21. 

1. L. R. 26 All. 642 


GORDON SETTLEMENT. 


See HtREDiTAiiY OrncES Act. 

4 C, W. N. 617 

See IIcrcDiTirv Ofwces Act, s. Kl. 

I. L. R. 20 Bom. 423 
See Srri ice TExtrar. 

I. L. R. 16 Bom. 13 
I. L. R. 18 Bom. 22 

Q03HA1N. 

Sec lliNDC I.\i\ 


appeal by— 

See ArrrtL iv Crimin vl Ct^ns— .\tfiriT- 
T.SL-S, ArrEALS FROM. 

application by, when not a 

party to suit — 

See Dfct.ee — Alteration on AurxDurNT 
OFDEcrn. . . 2C. L. R.461 

13 W. E. 155 
See PiDPER Spits— -A rrFAi.s 

I. L. R. 13 All. 326 
I, L. R. 15 Bom. 454 
See PiprF.ii Spit — Spits. 

I. L. R. 15 Bom. 77' 

debt due to — 

See Cnowx Debts. 

I. L. R 12 Calc. 446 
6 Bom. O. C. 23 


■ disefreotion towards, or disap* 

probation of acts of-~ • 


See Penal Code, s. 1?44 

Z.L. B.18 Calc. 35 
Z. L. R. 22 Bom. 112, 152 
Z.L R. 20 All. 56 

— liability of— 

See Gomrmient Ofncr.ps, Acts op. 

See JcpiciAL Officers, LivnaiTV or. 

See Right of Spit— Acts pone iv r\. 
ERCI’SE OrSOAERIION POWERS 

I. L. R. 1 Calc U 
I.L.B. 4Mad. 344 
I. L E. 6 Mad. 273 
^ I.LB. 8AU.829 
Gee Secrftarv or State 
Bourke A. O. C. 106 : 5 Bom. Ap. 1 
1 N. W. 119 

See .'IPECIFIC rmFORMANCE — S pECIAI- 
Casfs . . Z.L. B. 3 Calc. 404 


See Secretary of State. 

Z. L. B. 


27 Bom. 180 


order of— . 




power of— 

See Cession or Bnirnn 


. I. L. R. 20 AU. 100 


See LxeuriT 



( ) 


lilGiKI <»r 
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GOVERNMENT— foflf./. 

— power of, to extend time for ap- 

peal— 

t'((‘ Dll^^lUK^ M^rK^ Ait 

JXXVIU or ISrm 

1. 1*. B. 1 Mad. 102 
I. E B. 3 Mad. 02 
I.L B. 7 Mad. 280 

ptorlai^n in Act for benefit of— 

.'«r, BrMItVi AlT II nr IJSm. 

I. U n. 2 Bom. 620 

resolution of — 

S(t CiiuccTon , I. Zi, B. 18 Bom. 103 
iff SEti;rTvn\ or Statf, 

I L B. 27 Bom. 180 

right of, in navigable river. 

iff AfixETioN — N ew Kuumatios nr Al- 
tmuL Lanb — C iirns »in Imanos i\ 
N\mc\cle UnLR . 0 B. E. B 285 
6 B. L. R. Ap. 03 
6 C. li. R. 164 
14 B. L.B.210 
• 7W, B.103 

20 W. B. 278 
23 vr. B. UO 
L. B. 7 I A- 78 
i’ee Fisucu^, Uwirr or , 16 W. R. 212 
11 C. E. R. 11 
I. E. R. 4 Calc 63 
EL.B.llCalc.434 
I. E. B 8 Mad. 467 
I E R. 2 Bom. 10 
I.E.R. 22 Calc. 252 


government— ff„/,/t 

aancllon of— conrl/. 


— right of, to coste or court-fees— 
ice PwpER SciT— A ppeals. 

1. E, R. 13 AIL 326 
I. E. R. 18 Bom. 454, 404 
i« I’ACPEB sen— SetTs . 15 W. R. 205 
1 L B. 1 Bom. 7 
I. E B. 1 AU. 696 
I. L. B. 2 All. 190 

1 E. B. 9 All 64 
I. E B. 18 AU. 419 

2 B E. B Ap 22 
I E R. 16 Bom. 77 
I. L B. 20 Calc 111 
I. E B 21 Mad. 113 

— right of, to property found— 
iee Teeasube Teove. 

— right of, to withdraw proclama- 


See Fop.est Act, ss 7 '> asd 7 fi. 

I E B 18 Bom. 070 
I. E B. 23 Bom 518 
eanctlon of— 

See Decbee — Form Of PEriu} — Mnur- 
c\cc . I. E. B. 20 Bom. 565 


Sff KXECCTinN nr llECRLC— Kl ri (“T^nr 
CiliNon or Lwv IlrrcrrniN. 

I E.B. 17 Bom 289 
I.L. n.lO Bom. 80 
I. E B. 20 Bom. 605 
•V lli't.i* Iaw— A i>nmo\— llcQnsrrr- 

roR .\i*nniov— SvMTios. 

7 Bom. A. C 26 
I. L R. 1 Bom. 607 
iVe NiWAR np ScRAT . 12 Bom. 156 
I. E. IL 12 Bom. 400 
suits against— 

S(f Ci«TS— T axation* nr Co>.T' 

E E B. 16 Mad. 405 
’L E B. 17 Mod, 162 
See Jciii-uitTiuN— CArsr-< nr JlT.l«bu- 
TION— 1)W rLLINO. ClKRMNO ON BEM- 

NE'-s <'R WoRKiNo for. Gun. 

1 Hyde 37 
IMad. 286 
I. E. B. 14 Calc. 266 
i«e Sm»lj firsE CorET, Morcssit — 
Jri:npicTJij\— O ovcr>ment. 

\<nis»T . . 10 Bom. 308 

1. E B. 17 Calc. 290 
I. E R. 18 Mad. 895 

~ when necessary parties or not, 

to suits- 

See PioRARi Tenxp.f. 

L E R. 84 Calo. 763 
See JCRI'DICTlOX op ClML CoCRT— 
CesTOM U’.\ Pa\ Mr.XT« 

LEB. 16 Bom. 649 
iff PARTIES — PlRIlLS TO SeiTS — 

l•OTAR^ME^T 

Wrongful diSQUBsal of Public 

servant, suit against Government fOr— 
Conlrnrl of eeriice — Puhiie senv?il — Payment of 
tnoelhly trujet A suit for wrongful dismissal by 
'*onr ol lU sorrants will lie against tlie Corernment. 
In s suit by a aubonlinate ofliccr in the Public 
Works Department for wrongful diainissal again«t 
the GoTOrnment. m which it was admitted that 
there was no time of eernce Cwil, and m which the 
plaintiff put in a memorandum of agreement 
lietween himself ami the Government, stipulating 
that he should giie sir months' notice of bin 

intention to leave the service of the Government • 

lldet, tliat the hiring was indefinite; and that. 
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GOVERNMENT omOERS, ACTS OF 
— conli. 


GOVEBNMENT-lconcld. 

is a monthly liiiirg. Iluonrs v. Secremry of 

State fob Ihdh zx Couxciz. . 7 D. D. B. 688 

GOVERNMENT CURRENCY NOTE. 

See Attempt to Commit Oppesck 

I.D R. 16 Calc. 910 

• theft of— ■ 

See CoMKtCT Act, s. 70. 

I. D. R. 3 Calc. 370 
1 C. D. B. 330 
See Criminal PRocEOxinF Codf, s. .^20 
(1872, a. 4im il. L. R. 3 Calc. 370 
1 C. 1 a B. 830 

Forgery of currency note— ATo. 

(ice — Delat/ A person who receives a forged cur. 
roncy note m payment is not (in order lo entitle 
himself to be paid a second time) upon di.«covenng 
theforgery, bound to give immeiijatc notice of it lo 
the person from whom he receives the fo^ed note, 
the rule relating to foiged aeeeptances on bills of 


ment laiscJ no question as to the propnsty of the 
decree, or of the makingover of the bulk of the pro- 
perty under it, AeU to bind the Governnicnt as to 
the right of the dcoree-holler to the property. 
Secbctabi' op State v. Kuavzaci 

5 E. L. E. B. O. 812 

4. Ratification by.Govermnent 

— ExeeM of authority. The acts of a Government 


6. ; ; Settlement of 

Jfoahad lands in Chittayony — Evidence of seltUment 
by Government — Acceptance of labuUat by Gavem~ 
went — Itoliflcaiion — of Government ofjictrs as 
» J TTT ison , C ft 1 


a good (iefencein an action brought upon thcoriginal 
consideration JIatbews t. GnunifAnjuAi, Pate. 
citAND 7Bom.O.C.l 


government OrPIOERS, ACTS OF. 
Sit SCCRETAnY Or StatF. 

I, D. R, 27 Bom. 180 

L Protection of ofBcers acting 

oonfi cdl/sr/ion 0/ retenue — Action of 

treapnss. If a party bond fide, and not absurdly, 


and (u) that, at any rate, a habuliat erecuccu in 


settlement of 1800 was a temporary one ; and (2) 
that the habuhat was never accepted by the Govern, 
meot, but that, on the contrary, the Government 


2. Binding, effect of— <7'/Mdr«c- 

lion of sitnnd—Venr. tleg VII of 1822, *. 6. el d. 
Where bj a sanad, a grant was made of certain^ 
inoiizahs, specified as containing an estimated 
number of bighas, a recognition by the reymne 
authorities and Civil Courts of the grantee being 


roan . 4 B. L. E. P. C. 80 : 13 W. R. P, a 91 
^3* Special] Commissioner — 


v--.. .n oTioAi'n^.pi hetnre JKOO. and the seiue. 


merely an offer on the part of the taluthdar lor tne 
time being and was not binding on the Government, 
its lerms not having been accepted either hv the 
'Government or by any duly authorized olocer 
thereof ; that both by law and by .the 

tractions issueil for the guidance of , 

ofGcera, no settlement could be binding 
Govemment unless confirmed by the Goveroo ^ 
General m Council. There being no proof g“Tn 
either party os to whether the ® o * 

mentioned was or not duly published;— > 

the publication of the islahar must he presum , 
having regard to the presumption in favour of 
due performance oI official acts. Iltli, nlso, tan , 
even assuming that the officers of the Government 
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OOVmiTMENT OFFICERS, ACTS OF j GOVERNMENT FROMISBORY NOTE 

— rowM. 

inilucf<l by Ibnr »ct Rod conduct n belief }n the 

tAlokWRr th»t the Ubulnt h»>l been Rcccpte*! by | ©f the nolcj iWl the note of which reneir«l i 
the GoTcninienU or thut r pcrmnnent prttletnent ' 
h*d been «anetione<l^by the tjoremment, th»t «lid 



settled &nd unoccupied wtste bnd, not bem(« the 
property of any pnrste ow ner, must lielong to the 
hUte. rr.osD>o CoojiAR Hoy r FrenrrAnv or 
State . • • . E li. R. 26 Calc. 792 

3 0 . W.N.flOS 

aOVERENMENT PIiEAEER, 

Officer proBocQting easo, duty of 

^Ducrtpaneit* of teitnuAM for jrro'/ntion. It 
is the duty of the Coremment pleader or other 
oCGcerwho conducts the prosecutiou before the Court 
of Session to point out to the Court any gtanog dis* 
crepancy between the cndenco being giren by a 
witness before the Court of Session and (hat pre* 
Tiouslyrecorded bythecommittingolTMr OcerN 
r. Ooncsiii Moose t . . 20 W. B.Cr, 28 

OOVERNMEin: PROMISSORY NOTE. 

S<e ATTACnsiEKT— SciviECTS or Attach. 
JlE^T — I*rorERTY AXP l>TrriEST IX 
l^OPEBTV OP VABIOtrs KlXOS. 

1 O. W. N. 170 

Stt CosmucT— W aoerivo Coxtracts. 

L I*. R. 17 Mad. 480, 496 
I. L. R. 18 Mad. 308 
See Dasiaoes — Measure Axn Asses*. 

ilEST OP RaMAOES — llRElCIt OP CoX- 
TRACT . . L L. R. 2 AIL 766 

See Gift . . I. Ii. R. 6 Som. 268 

' See GoTBBiraiEHT Seccbities 

See Laches . , 18 W. B. 68 

at their nominal value — 

A'ee Privy Cuuxcil Arrr.ii. 

I. li. R. 36 Calc. 663 

L Renewal of note— i<w» of 

negoliahilfty hy vole leeor?nng cotereJ tctlA enitorse- 
menl3 — “ Alloruje," In a suit by a Hindu widow 


ment to insist on the production of the promissory 
note when the interest due on it w as applied for, and 


aa to granting nr refusing renewal, and bad, on 
objection maile by the reversioners, exerci««l that 
discretion in refusing to renew the note. The lower 
Court dismissed the suit on the ground that the 
ptainllfTjhad failed to show any legal right to renewal 
against the Government. IlttJ, on appeal, that the 
practice of inwsting on endorsement of payments of 
interest on the note as a preliminary to reeeipt of 
interest thereon having rendered it practically un- 
negotiable, the Government were bound to renew 
the note. MovMomxrE Dewi tr. SrcRETARY or 
.«:t\te . 13 B. Ii. R, 369 : 22 W. R. 106 

2. Theft of note — rureftaser, 

right* of — T>lte. In the month of October 1878, a 
Government promissory note for RIO.OOO was sent 
from the A livasury to the Public Debt Office for 
enfacement Tho note was duly received at tho 
office, and its receipt was entered m tho proper 
book. The business of tho Public Debt Office is 
carrieil on by certain officers of the D Bank. Tho 
note was stolen from the office, and endorsed over 
by the thief to a person w ho soI<1 it to 0 for full value. 
The note bore two blank endorseroents prior to that 
of the thief. In the same month 0 applied to tho 
B Bank for a loan, which the Dank agreed to make 
upon tho security of C't promi-ssory note, and tho 
deposit of Government note* The form of applica- 
tion for tho loan si^iffcd by their numbers tho 
notes which were to bo deposited. One of these was 
the stolen note Before finally agreeing to the 
advance, the officers of the Bank m charge of the 
Loan Department sent tho application, showing the 
numbers of tho notes to the Public Debt Office, and 
tcceiveil It back with a memorandum upon it to 
tho cBcct that tho notes were not stopped On 
the 23rd October the loan was made, and tho 
securities were given Shortly afterwards, the theft 
was discovered and the note was stopped. In 
November tho Bank, at the request of C, sent tho 
note to the Public Debt Office for payment of 
interest, and the noto was detained by the Superin- 
tendent The Bank then required O to repay tho 
amount of his loan. This be refused to do unless 
all his securities were handed over to him. In a suit 


Bank is as much a Government office as if it were 
carried on separately under the management of 
Government officep The note was therefore stolen 
whilst virtuAlty in the hands nf tho Government, 


c 


/ 
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GOVEBNJIENT PKOMISSOBY NOTE 

— eonld- 

ami wa?, when deta)ne<l by the Superinteiulcnt of 


or iwner to take it in their private capacity ont of 
the bands of the Public Debt Office. When an 
instrument, such as the note in question, has been 
stolen, the person from whom it was strden has a 


Debt Office before C had any title to it. lllic Bank, 
therefore, as agents for the Government, on behalf 
of the true owner, from whom and on whose behalf 
they received it, bad primd lack a better title than 
the thief or any one cUiming through him, and 
C, in order to rebut that yriJHd ^oc»e case, would 
have to show that he was a land fide liolder for 
value Inorderto do so, ho would have to prove 
that the note at the time when it was stolen, was 
a negotishle jostmaicot, and this ho had fai)^ to 
do, as be had not proved that the endorsements 
prior to that of the thief were genuine. Bsnk 
OF Bbkoal t. JIendes 

I. L. E. 6 Calc. 654 : 6 C. D. B. 586 


3..- - Oovernment promissory 

notes hearing a forged endorsement— 7<d« 
of holder— Ooiernmenl promttsor'j ijofea 
for reneteal — TiiU to reneued uolei—Buflnk Dill* 
of Exchange Act (45 «£■• I’lcf e. 6J) — A’ryofj- 
able liuiruments Act (XSVI of ISSI)— Voider $n 
due course. The plaiotifi, as admmi'itrator of 
Purmanand Cooverji, a deceased Hindu, sued to 
recover from the defendants (thirty-one in all) 
certain shares, debentures, and Government promis- 
sory notes which he alleged belonged to the estate of 
the deceased, but which the first four defendants 
had stolon and by means of forged endorsements 
sold them to tlie other deiendants and received the 
purchase-money. Tbos^ of the defendants who 
had purchased the Government promissory notes, 
contended that as innocent purchasers for value 
they were entitled to retain them Held, that the 
plaintifi was entitled to recover all the shares, 
debentures, and Government piomissory notes 
from the defendants. Some oi the Government 
promissory notes on which the forged emlorsemcnts 
had been made had been surrendered lor renewal 
and fresh promissory notes issued jn Ibetr place 
Held, that the plaintiff was entitled to reeorer the 
renewed notes from the holders. IIcssBiJ Pok- 

■MAXASD V RUTTOXJl WaWI 

I. Ij H. 24 Bom. 65 


' Bight of Hindu widow with 
certificate to negotiate notes. A Bmdu 
holding a certificate under Act XXVII of 
18W to collect debts due to the estate of her 
deceased eon. who had been allowed to draw 


GOVERNMENT PBOMIBSOBY NOTE 

interest on certain Government promissory notes, 
which, though entered in the certificate, stood 
iipparentl 3 ' in the name of her late husband, having 
applied for nuthoritj- to negotiate those promissorj' 
notes: — HeM, that she was bound to show how she 
got possession of those notes In the m'llter of 
the jehthn o/ B v'dya SooxDritEE Dossee 

16 W. R. 267 


GOVERNMENT REVENUE. 

See RevEXCE. 

S''e HivuP Law — Legal Necessity. 

I. Ij. R. 38 Calc. 753 

government securities. 

Govervmevt Promissory Notes. 
deposit of — 

Scr LnilTtTJnv Act, 1877, Sen. II 
Art. U5 . .7 C. W. N. 476 

sale of— 


' .9'/ Kvipexce— Parol Evidbvce— Vary- 

15.0 08 CONTRADICTIXO WbITTBV 

IsSTRElJEXrS . I Ij. B 6 Calc. 701 
GOVERNMENT SOLICITOR. 

S« Costs— T.satios or Cows 

I L. R. 16 Mad 405 
^eeSUORAsMustcjPAL Act, 1894, b 103 
I. L. R. 23 Mad. 529 

person appointed by, to act as 

prosecutor In Police Courts. 

See Public Sebvast. 

l.L.R scale. 497 

GOVERNOR GENERAL IN COUNCIL 


•9«« JCRISDICTIOX OF CIVIL COURT — 

roREiQX AND Native Rulers. 

I. L. R. 21 Bom. 351 

— Statutes affecting the Crown or 

Gowernor General as representing i* 
Exemption of Governed General from General ^ 
The rule of construction according to which e 
Oo«n 13 not affected by a statute unleas espres v 
namdl in It applies to India : and the Viceroy ana 
Governor General as representing the Oown there • 
fore enjojs a like eieraptioo Secretary op 
Stam ivo.A . MATai,»A..Ar^ ^ 



( ) 


( ) 


i)U5i.??r or cvsi^;. 


• GOVEIUiOR OF BOMBAY IN COUN. 
OIL. 


OOVEKNOR OF MADRAS IN COUN- 


1. Power® of licglalaturo-. 

Jtirti"1''lion o/ Cotirtt «n nio/B*»iJ— Co»r« of 
Icgl'lation Tlie (Jovcrnor o( llom\»»y in Council 
hasp'wcr to limilingor rcguUting Ihi* 

jnnflictinnotthcCourta inlho mofuMil e*tabli«lic«l 
liv the local LcgMlaturc, an<l «uch Acta arc not Toul 
b«aii»o their indirect eflect may bo to incfcaao or 


Elphinstone Colo naapa.«»c»l, reiiewctl. I’nCM- 
StUMUR UvCUUSATlUI f. OilVCnNUCVt OP 
BoiiBVY .... 8Bom. A. C. 105 

2. — — Power to mnLo law®— E>nf« 
affcctmy aufkontif of High Court. Tlio Bombay 
LcsiaUiivc Council haa authority to make lawarTyu- i 
lating the rights ami obligstinns o( the subjccta o( | 
the Bombay Goicrnmcnt, but not to affect the 
authority of the High Court in dealing with them 
when made. Coixectob of Tuiti v BiiiscaR 
JLuLiDEV Sutmi 1. Ij. R. 8 Bom. 204 

GOVERNOR OF MADRAS IN.CODN- 

cHi. 

1 , — — Power of, to pae® Act alToet- 

iQg Ixnperi&l statute. It u beyond the power 
of the local Legldatiro Council to pass an Act in 
any tray affecting the provuioiis of a ataluto of the 
Imperial Parliament. Anoo Sait 1: Co r Aasop. 
.\boo Sail A Co, f. D.aE . . 2 Mod. 439 

2. - Jurisdiction— Court of Agent 

of Cofrrnor— Appeal to Governor m Council— Du- 
mitral of nut on ground of polihcnl apcdieneij— 
Legality — i?eo judicata — i/ur«»rficlion, tconl of — 
Coruent of partiei-^Acl XXIV of 1S30, st. 2, 3, i— 
Aulei XXI and XXIL A suit instituted in the 


The plaintiff thereafter instituted a fresh suit m the 


a bad example encourage and a multitude of suits 
for the same cause of aetton Ildd, by the Judicia] 
Committee, that the legal right to bring amt and 
to have it determined by the proper Court created 
for the purpose of determining auch suits cannot 
be barred upon considerations of policy or ex- 
pediency. Held, also, that the former decision of a 
Court adjudged by the High Court to be srithont 
jurisdiction cannot be treated ns res judicafn, and the 
plaintiff was entitled to bare hu suit tried on the 


tncrila by the .\gcnt’* Court. Sni Vixniiti Deo 
M inARAJcLCotncr MAUAitUA or JnTronn c. 
CotircRiM Dee'S in I'cnnir pATfitcis (Ifioj) 

, . I.L. R. 28Mad, 24 
B c, 0 C. W. N. 257 


GRANT. Col. 

I. Co.'Tsrnccrto'f or Cnivrs . . tt23 

2 Power to qrajtt . . . 4100 

3. GrIXTS tor SlAntTESASCE . dlSl 

4. Power or .Vlievatiox BV Grastee 4450 
5 P.RscMmov OR Revocatios or 

GRAS'n ..... 4458 


See Cahtosjiest PnoPEnTV. 

I. L. R. 30 Bom. 137 
See CiioTA Naofor Esccmbered Estates 
Act . . . 10 C. W. N. 149 

See CoosiEiifCE. 

I. L. R. 28 Mad. 639 
SeeC&ow’c^LiNOsI. Ii. R.28 Mad. 288 
See Estopiei. . 10 C. W. N. 747 

See risacBy, Rtonr or. 

I. L. H. 33 Calc. 1348 
See Hindu Law . IOC, W. N. 95 
See IvAy. 

See J loma. 

See Landlord and Tekakt. 

10 C. W. N. 17, 425 
See M untenancb . 9 0. W. N, 1074 
See Pessioss Acts, 1849 and 1871. 

See Prescriptioh. 

See Reoistratios Act (in of 1871), ss, 
17, 49 . I. L. R. 27 Mad. 30 

by Crown- 

See Ferry , I. D. R. 18 Calc. 652 

by Qovernmeat— 

See Crows Lands. 

I. D. R. 26 Mad. 268 

See Hindu Latt — » 

Custom — Iaipaetibiuty : 

I. L. R. 29 Calc. 828 
ISaEBITANCE— IsiPARnBLB Pso- 
PEBTY. 

See REaiSTBATiON Act, s. 90. 

I. L. R. 18 Cale.'742 
See REsoiipnoN — E fpect op Resuuf- 
TION . . I. L. E. 28 Mad. 339 

See Sanad . I. L. R. 1 Bom. 628 
I. Ij. R. 4 Bom. 643 
8 Bom. A. C. 191 
See Succession . Ii. R.30 I. A. 190 


( 4423 ) 


DIGEST OF CASES. 


( 4426 ) 


GEANT — contd. 

construction of— 

See HiKDtr Law — Esdowmkst — Aliejc- 

ATioN OF Endowed PnopEBTr. 

I. D. B.3.8 Had. 266 
. ^ I. L, E. 10 Bom. 271 
Sit Lease — Coustbcctios. 

I. L. H. 80 Calc. 883 
. See Lire Estate . 5 O. W. IT- 669 

. See Oscs or Peoof — Rescsittion aat) 

. Assess’iie>t . I. D. E. 8 Gale. 601 

24 W. R. 447 
I. L. R. 8 Calc. 230 
See OwKEBsniF, PBESuarmos or. 

I. D. R. 16 Mad. 101 
li. R. 18 I. A. 149 

Set Saitau. 

Set Service Tencpe. 

I. Ji. R. 14 Botn. 82 
I. L. R. 32 Calc. 938 
I. L. E. 26 Mad. 403 
— — — ^ — construction of re-grant — 

See Ejectotekt, suit for 

L.R.28 I. A. 169 

endorsement on— 

See^ Evidence— Parol E\n>E,vcE— 
Varyiho or CoRTRADtcTiNO TTmimc 
iNSTBCiiENTS 1. L. E. 14 Bom. 472 

in lieu of maintenance. 

See REsusjmoy— B ight to besume 

22 W. R. 226 
I. Ii. R. 3 Calc. 793 
1. 1*. R. 5 Calc. 113 

of land for building. 

See Cantokmest , I. D. E. 3 AU. 669 
I. L. H. e All. 148 

of rents and profits. 

See Life estate . 13 C. W. N, 611 


prior to Permanent Settlement. 

See GhatwalJ Tencbe 

I. D.E. 3CaIc.25I 
B. D. E. Sup. Vol, 359 
. 11 B. Ii. E. 71 

14 Moo. I. A. 247 
, 13 B. Ii. R. 124 

L R. I. A. Sup. Vol. 181 


1. CONSTP.DCXIOX OF GRANTS. 


1. Grant of freehold — Btndulaw 

— of inlierjfflnce. By the Hindu law, no 
Words of inbetifsnce are necessary to pass the free* 
Rotd miettst in iand to the heirs ABCNDOHOBEr 
Dossee V. Doe . . 4 W. E. P. C. 61 

8 Moo. I. A. 43 


Omission of words of in- 


heritance — for fe/enlion rent-free. 


OnANT-^ovId 

1. CONSTRUCTION Of GRANrS-conW. 

Kammdar, on giring up a four-anoa share which he 
bad theretofore held, but had mortgaged, stipulated 
for the retention of the holding jn suit rent-free for 


10 such cases, and no inference is to be drawn 
from their absence. Genoa Deen r. Lccniipif 
Pebsiud . 1 M. "W. 147t Ed. 1873, 229 

3. — ■ — — .. Proof of heredf 

lari; «at«Tt o/ grunt. The absence oi words of 
inheritance in a deed of grant of land is not of itself 
coDClnsiTC to show that such grant was not intendcii 
to be in perpetuity ; but the hereditary character of 
the tenure may be mferfod from evidence of long 
and uninterrupted cnioynient. and of the descent of 
the tenure from father to son. Cyan Singh t- 
pERTCSt SiNcn 

1 N. W. Part 6, 73 : Ed. 1873, 16^ 

4. . Hereditary tenuro— rrans/er 

of lenvre gronted-^Pegs. dSlll of 279S ttni 
SSXVJI of 179'h Grants which are hereditary 
“n«ata» 6aif niutan butnun bjd butnun ” are 
declared transferable by gift, sale, or othernrae, 
under the terms ot s. 15, Reguktioa XUI of 1705, 
and a. 15, Rcgnlatioft XXXVn of 17M Held,. 

. • • • I ' the benefit of 

• grantee’s son i 

her claim upon 
lelp them, and 
t could only 

accrue in regular succession- Bithw. Bbat v 
Lalla Rat Kishobe . . 2 Agra 284 

g. ■ JHafee hirt tenure. 

Whatever the words “ mafee birt tenure " may 
have imported originally, the primd facie me.ining of 
the words has come to be an hereditary tenure. 
AlAiiENnAA fiNOH t- Joeha SincU 

19 W. B. P. C. 211 
6. - Jfcantng of 

*• tain W.~ Where the word ‘ ‘ taluhh ” occurs in a 



( ) 


DIOEST OF CAf.iy 
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' OTl T— 


1. CONSrnUCTIOX or GltAMS-^6n»^. 

W »h<‘wn liy rt fcirncr to »nothcr pratit lijr Iho 

fnmPofTiCTT, from ^bifh it iipprart<l thit tbo “tw 
37 ”| mc*nt the 37th rear ol thr* ll»j\ of P., tnil 
that it corTr*pnndc<l oith IlSQ PS. EoriTAliti; 
Coal Covpaky r Go>E«n Cncynm BAxtitiri; 

0 C. L. n. 270 

8. — Inoam-i altaxngha ^ant — 

OronI* for rrlijion* and chariir.ltf purpo^tn or for 
rfvdtn'rg nilttnr^/ tmirtt A prant m 
nUarrghi to A* snjhiaduldrtn,** arnUbfirdf-coml* 
«nl8 in linpal MjctT^«ion, for pcnfralion after RMicra* 
tion, in pcTT'ctuitr ami for ertr,” tibicli wiaunbut* 
iknej with any condition aa to pro^prctiTc rcrri<?o, 
and free fr<m any religious charitable, or other 
trurt, held to conler an alienable rotate. Granta of 
land ret enue for rtbpious and chant able inir|io«ea or 
for the future condition of ciril or military eertico 
of the ertate connderetl and to come ertent claasi- 
ricd;and tbecnActmenta and antboritie*. hiMonenI 
and legal, relating to the question of their alienabi- 
lity, mentioned. KwsirxAr.At CAvr«nr tlANOiuT 

4 Bom. A. C. 1 
0. - Inam— 5Aar<i in profits of grant 

as to altumga grants — Jfo/iomedon late. 
Certain Mabomcdatis hypothecated to the fdamtifT, 
to aeeuro repayment of a debt, (Ltir interest in 
lands uhich had been cnfranchivd as a personal 
inam, a claim that the lands constitutes! (he endosr. 
jnent of certain mosques having been rejected at the 
inam enquiry. In a rut again*t the executanta of 
the mortgage and theu heirs and representatircs to 
recoTcrthe principal together with interest up to 
date //cfd, that, under the circumstances of the 
case, the rule as to the equality of the shares of males 
and females m the subject of an allomgi grant 
was inapplicable Baoi Pidi SAtiiBAt v Sahi 
P iLUsi . . . t.1. R, 18 Mad. 257 

10. Grant for aerrice performed 

— Con^trv'lton of grant of rillagts “ or jaghtr ” — 
Btngal Begnhtion XXXVU of 1793, • 15— 
Sanad — Alimalwn — Sole. On the 22nd of Septcm- 


1. COXhTPUCTION OF OltANTS-rcnf^. 

the past rcTTiecs of the prantee. that the intro- 
duction of the wcnls "83 jsphir” was not in- 
tended to control the npht of alien-ation Inherent 
fn the opcralire terms of the grant. iJosinAi r. 
IstirAnuAS Jaojitamias . I. L. It. 0 Bom. 601 

tt^tJ I .. Ik. |v:..r n,.. «-•! • ii .. .i,, 


there, is nothing to control the ordinarj- meaning of 
the words, be takea an aLsoIule interest. Ihat 
japhira are to lie considernl life tenures only, unless 
otUerwisc expresscsl m the prant, is laid down in 
Penpal Pcgulation XXXVIl of 1701, s. 15. It is 
the taw also in Bombay and other parts of India. 
DoSJUAI f IsiltAtlDAS jAOJirA>DAS 

I. L It. IB Bom. 222 
Ii.B. 18 1. A. 22 


.1. Grant for nn Indefinite pe- 

riod — Interetl of gTanlor in pro/<ef(y — Durotion 
of grant — J}ul(s of contlnielion. The rule of con- 
struction that a grant made to a man for an inde- 
finite term mures only for the life of the gnmtec and 
passes no interest to hia heirs, does not apply in cases 
where the term can be definitely ascertained b.v 
reference to the interest which the grantor himself 
i m the property, and which the grant purports to 
conrey. Lismuj Roi KtwiirA Smos 

X. L. B. 3 Calc. 210 : li. B. 4 I. A. 223 


12. Grant for particular pur- 

pose — liviJding — Forittiurt, A received from B 
the use of his pound rent*tr«, which ho^^thua 


habited by A and his heirs for several years, until 
ft was destroyed by fire, when the bem commenced 
to build a new house upon a portion of the ground, 
haling leased another portion of it for bui^n^ 


hundrw and ninety-two, one quarter, awl ninety- 
six reas. The revenue of the said villages hereafter, 
whether more or less, to be collected by the said 
P and hi3 heirs from the 6th of Jane 1830, and 
A such lavazims or hais asare at iwesent settled 
on those villages are to be dishurseu by the said 
A B in the same manner as heretofore.” Held, 
havingregardtothelanguage of the grant and to 
the object with which it was made, tir, to reward 


3 Bom. A. 0.163 

18. Grant to ono of members of 

Joint family — Subjerfion of, to rights of other 
members In a suit for division of a village between 
members of the same family, the defendant alleged 
that a former division reli^ upon bv tho plamtiff 
waa merely nommai, and never mtended to be 
camedout; and also that the vUlago wasm 1836 
granted to hia father for his sole use, and both 


grant to defendant was not a Den grant, and was 
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ORANT— con<i. 


GRANT — coitl'l. 


1. CONSTRVCTlOJi OP GRANTS— 


I. CONSTRUCnOX OF GRAXTS-caxW- 


subject to the rights of the other memhera of thp 
family. NATTAif VeseataBatocm ah'at Bai.4- 
EONDA Vexeata Nabayana Row t>. Nattam 
Rajiaiva alias Baiaeonda Basia Row 

2 Slad. 470 

14. Xiunited Rrant — Preseriphte 

right of inamdars to recofcr from «7<tfn4ri<far« tkt 
rcienue formerly paid by latter to Covtrnmtnt. 
Government, by an indenture, dated 25th January 
1819, conveyed to A and B and their heirs and 
assigns certain villages in the Island of Salsctte 
with the exception of such spots of shAatri tenure as 
might bo therein or on any part thereof which could 
only become the property of A and B on their pur« 
chasing the same from the proprietors. Since 1819 
the holders of these ehilatri lands had paid to the 
grantees and their heirs assessment for rent) at a 
Hxed rate which before the grant they used to pay to 
Government. Inasuit brougbtby anhcirof .4 and 
B in 18C8 to recover an enhanced rent or assessment 
levied on these lands :—ifef(f, that, though the 


revenue passed under the indenture of 1819 to the 
grantees m the deed Badabsai JAnixonui n, 
Ramji 2IV BiUTT ... 11 Bom. 162 

16. '■ '■ Grant of mortgaged vil- 

lages — Provision for grant of others «n case of 
itdempUon—ImpUtd confirmation of father's grant 
by son In 1846 A granted a pottah of a certain 
nllagc, which had been mortgaged to him. to 
Ills illegitimate son B, promising, in the event of the 
mortgagor redeeming the estate, to make over to D, 
in lieu of the village granted, other villages yielding 
an equal revenue, and in 1847 condrmed the grant 


lion unu oustcU a tifla, Oy me frivy uounru. mat 


1®- Implied grant when inten- 

tion to grant ia not completed— /ntcntiow to 
further deed of grant. Where a piece of land 
IS held partly by a permanent lease and partly by an 
amalnaninh, granted almost simultaneously and in- 
tended eventually to bo changed for a lease, and 
tlicreupon the whole piece of land is thrown into one 
compound and occupied, and new limidings are 


erected thereupon with the consent of the lessor, and 
there is no failure on the part of the leisce to 
comply snth the terms of tbo grant : — //rW, that 
the permanent grant was to be impliedly extended 
to the entire premises in question, notwithstand- 


17. . 


Grant by zamindar — Mad. 


Reg. XXV, JS02, s. 3 — Inam — Tenancy not deter- 
minable at tail of grantor's succestor. Regulation 
XXV of 1802, s. 3, imposes restrictions on alien- 
ations only to secure the interests of the public 
revenue, and under it the zamindar has no power to 
disturb grants otliern ise valid mado by his predeces- 
sor or titles to mams acquired by prescription. An 
inam, existing under a grant made m 1811, became 
in 1863 tho subject of arrangement between the 
Zamindar, srho h.sd succcetled the grantor lo the 
zammdari, and the inamdars. This resulted in 
what iras either ft confirmatiOD of the original 
grant on terns more favourable to the zamiodar. 
or a new grant of an estate in all respects, save as to 
tho rent, similar to the previously existing estate, 
which was a tenancy in perpetuity. Subsequently 
tho son and successor of tiie grantor of J803 
claimed to have determined the tenancy by a no- 
ticc to quit. Hdd. that it svas not determinable 
by such notice. MaiiabaJa op Viziavsqbaw 
e. SenvAyARAYAVA . , Mad-SOJ 

li. R.18I. A.S2 


18. - 


_ Grant from Government— 


Mad. lieg iV of ISSl—AMient and permanent 
tenures. Regulation IV of 1831, Madras Code, 
which must be strictly construetl, applies only lo 
suits brought to try tho validity of grants emanating 
from, or confirmed or affected by, the direct net and 
order of the Governor in Council. A written order 
under tiiat law is not necessarj’ in a suit brouglit bv 
a person nho claims to hold under an ancient and 
permanent tenure in existence before the Dewany. 
Dkett r. Ellaiva 

12 W. R. 33 ; 13 JIoo. I. A 104 

10. Grant in earanjam-yuj^nV— 

Grout of reienue — Grant of sod — Pension^ Ad, 
XXIII of 187t—Ei-idciice-~Burden of proof—Jm- 
partAAitii—PrimogeiiituTe. The grant in jaghir 
or earanjam « very rarely a grant of the sod, an 
the bunlen of proving that it is m any particular 
case a grant of the soil hes very heavily upon tli 
patty aileging it It is for the Government to 
determine bow saran jams are to bo held 
bented, and in cases vhcro tho Civil Courts 
jurisdiction over claims relating I'’ 
consequence of the non-apphcability of the I e 
Act, XXIII of 1871, or otherinse they ''Ojdd be 
bound to determine such claims t,,..,., 

niles, general or special, laid doivn , ' ,, 

Gov«-nment In the absence of such r es, e 
Courts would be guide.l by tho Ian appluab 9 to 
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•GRANT-rr...if 

1. COXSTUUCTION 01' onANTS-^oNf /. 

impsrtiMc pioprrty. Snnhie Tli»l • i« 

• mpirliblr, mul on th<* tlc^lh of tbc rMc«l *00 
to hHfon in pKlrrmw to In* »«mrinp 
liTothrr. IUm riiwnn M»vm r. VrMtlTiiAo 
Mcttt.i , . . I. L It. 0 Botn. 608 

20. Saranjam— o/— /m- 

jMrtiTriTify 0 / — .S'Hif for o/— .4ot>i( iiKiR/t;r. 

in'nl 0 / Mrtin;irri— J/rtnojj^r 0 / Mfnn^iw— Trii*trr 
<■/ .-IfroHiit r/ in'iii') 7 'ni(ii(. A Mnnjam 

H onlmwly imp.irtibt<>. nn<l «lo«eonilR ontirc to 
Die eldest reprc»onUti\e of tlie jvi«t lioWer. In 
1‘>S5 |i1aintill broiulil this mit to reeoeer j*rM. 
«e««)on of certain Mranjitn xillacc^ from thcdefrml* 
nnt. Ill** beneficial ri*ht to a thirxl share of the 
rents and prolUs of the xilla^ was admitle*! bj the 
defendant. Thejxjinl lailisjmte was the )>i>s.4e<sinn 
and management. Tlie defendant conterwlcsl ( 1 ) 
that the plaintiff never «a« entilltsl to the cacln«ice 
lytsseSBion and mauapcnienl ; {iD that he (the 
ihfcndant) had for years been m actual itn'-iession 


]insse«sion an<I manaseoicnt was an interest m int* 
moTeable property within the meaning of .\rt. 144 
of Sell. II of the Limitation Act, XV of f$77 ; that 
the defendant had enjoyeil that interest adversely 
to the plaintill'a rights, at all events sioec January 
1800, at winch date the plaintiS, who had been m 
correspondence with Oovernment with rcfcrenco to 
his claim against the defendant, was referred by 
Government to tho Civil Courts, and that the 
}’Iaintiff’8 claim was therefore barred by limita* 
tion //ehf, also, that it was not open to the 
plaintiff to ask to bo placed in possession and 
management of tbexillagea jointly with the defend- 
ant If the condition of the tenure requires Sole 
management by one person, that condition must 
be hell to i>ass with the tenure, esen though 
the tenure has passed out of the hands of the 
lawful holders by adverse jwssession The 
general rule, that persons beneficially entitleil to 
shares in an estate arc entitled to partition of 


ORAKT — 

I. coNsritucrioN op ouvni-"— - onff. 

SI. Snnad— Cc.iMfrwrj on of ♦•iht! — 

UnitovM'nt for ch'tnlMe pr/r;*©*'* A sanad, utter 
reciting Hint certain villages livl 1>ccn held by C as 
inam "'on account of tho worship, jnhil'c^ an'l 
fcftling of Itrahmins in honour of the Shri for the 
Deity),’* prt>cc«lf*l to" confirm the mamas before," 
dircctiQg that " it be continu'^1 to C and his sons 
ani pratvlsons from gcncralion to generation ns 
it bail Iwn continued to the .‘'hn from former 
times." //rff, that this was n grant to the religious 
fonmlstion, and not to C nn>l hLs desccn'lints 
for Ihcir own licnefif. fJAvnsn DlURMDUsn 
MtiisetJonv r. KEsniR.iT Oovivo Kcloavkar 
I.L. 1H5 Bom. 625 

22. Grant of eamindari lands— 

Wcrcrfit'irv nioXiirnri frnnre— DcafA of granUe 
icilhoHl Aon — Ijftn'fs belonging to a 
zainindart grantcil by the z-tmindar under an 
absolute hcrctlitary mokurnri tenure do not, on tbc 
death of the grantco without heirs, revert to the 
z.stoin<!ar; nor tfoes the Lsmmilar, under such 
circumstances, take by escheat a tenuro subordinate 
to and cartcil out of his zaroindari Where there 
IS A fadnre of heirs, the Crown, by the general 
prerogative, will take tho property by escheat, 
subject to any trusts or charges oUecting itj and 


1. L R. 1 Calc. ’301 ; 25 W. R. 239 
Zi. R. 8 I. A. 92 
23. — — Grant hy land- 

lord — OmiJHon to rrserte right 0/ re-tniryor rttcrtton. 


I. £. R 1 Calc, 391, referred to. XiL Mapmab 
SiKDSR V NiRATTIM SlEDAR 

I. L. R. 17 Calc. 826 

S4 — Rent due to sa- 

inoidar — .l/ajaiiow in Aaitdit of separate persons — 
Apportionment of rent — Mad. Reg XXV of 1S02, 
s 9 The rent due to a zamindar from the grantee 
of a utn^nnni or division of tho zamindan is not a 
charge upon the m^^annm. Jt is a debt due to the 
zamindar, and nothing more When the zamindar 
institutes! tho suit for rent, tho snagiBam was in 
the possession of third parties, who had become 
owuera of diflercnt portions of it by purchase. 


I L. R. 15 Bom. 247 
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GRANT— coTifif. 

1. CONSTBUCTIOX OP GRANTS-«okW. 

were jomtlj and severally liable for the rent fixed 
upon the whole Zabiindar orltAU^fAD 

V HAJtABiAwr Abibul . I. D. H. 2 llTad, 234 

35. . Grant ofrent-ft'ee zamin* 

dari land — £en^. J?ejr SIX of 1793. Regulation 
XIX of 1793 refers to grants to hold land free of 


GRANT— CO n /</. 

I. CONSTRUCTION OF GRANTS— con/d. 

entitled to the allowance under the sanad, and for 
an injunction restraining the defendants from the 
oxecutton of the decree against the vatan. The 
defendants contended, inter alia, that the sanad 


f. CouEX or Wards . . .12 W. R. 261 

26. "Unsettled palayam held on 

service tenure — Commviaiion of aenice for 
quit rent — Enfranchaemeni — Inam poMah wawed lo 
Hindu tcWoui hy Government — Effect of aclnote~ 
hdgtng her ahsoluXe title to taiaie- The palayam of 


and o! the reversionary interest of the Crown, im 
posed a quit-rent, and an inam pottab was issued 
to X by the Inam Commissioner by which her title 
to the estate was acknowledged by the Government 
of iladras, and the estate was confirmed to her as 
her absolute property subject to the quit-rent. 
Held, that the effect of the inata pottah ivas not to 
confer on A' any new estate, but merely as between 
the ftown and the owners of the estate to release 
the reversionary right of the Crown NsRArAKA 
t. CtrESOAtABiBiA . . I It. E. 10 Mad. 1 

27. Grant of profits of vatan 

deshtnukhi in perpetuity — Hereditary jromoi- 
laha-~nou> far auch grant valid after ^ the dealh^of 


entitled to the declaratory decree and to the injunc- 
tion prayed lor. Although the management of the 
vatan was vestcil by the sanad in the defendants 
and their heirs in perpetuity under the title of 
gomastabs, nevertheless the remuneration attached 
to the office by Y was in derogation of Ills succes- 
sor’s rights, and was therefore, at any rate in the 
absence of proof of custom, invalid against them. 
Held, also, that, having regard to the terms of the 
sanad, it was m the poner of the original grantor or 
any of bis successors to determine the office and the 
remuneration at any time after the vatan services 
ceased in 1864. KbissaJI f. Vithalkav 

. I. Ii. R, 12 Bom. eo- 


28. - 


- Proprietary right ofkhot 


to kboti vatani land— XigAt of such khet to 
forest lond and to timher and uood grotoing thereon 
— Government, right of, to appropriate fored 
preaerves, atteJaed or vnnauated land-^onitruelum 
of meh Uioti grants. The plaintiff sued the defend- 
ant. alleging that the villege of noutih Ambeclu, 
in the Uatnagiri District, was his uoti vatani 
village m uhich his 


llieir heirs hereditary vatani goma‘»tahs, and 
granted, by way of remuneration for their services, 
11201 and a quantity of grain out of the annual vatan 
income in perpetuity. In consideration of certain 
sums obtained from the defendants, Y mortgaged 
the vatan property to the defendants, who eubsc- 
quentli sueil i' upon the mortgage The suit was 


brother, who fded objections, but his objections 
wiTc overnilcil, and execution w ss ordered to issue 
'Fhe plaintiffs brought this suit in 1883 for a 
declaration that the defendants were no longer 


infer o/wr, tnae me uiui ueun.*u uu nguw 
the yearly knbuliats passed by him, that his right 
to cultivate did not extend to cultivating the 
jungle land, and that his position was no better 
than that of a patel. The joint Judge who 
tried the suit held that under the settlement 
of 1788 the plamtiff as khot was entitled to 
the jungle-produoe, except ^timber ; that « 
virtue of Dunlop’s proclamation of 18-4 
plaintiff acquired an unqualified right to th® 
land la the viUage and timber groinog on it. ana 
that the defendant had no right to aPT'’ P 
assessed or unassessed land for forest ’ 

and awarded the plaintiff the sum of „ . 
dam^cs. On appeal by the defendant Jo 
Oourtl— Xefd. that the application of 
ral« of construction of grants to a subj . 

State requires that language of such gene po 
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•QUANT— fonJ-f. 

1. CONSTUUCriON OF GUANTS-zonW. 

•. •- 1-- ' » •v-iv. 


/Tofal^a, 3 Bom. U. C. ]32, «nil lianuJuinJfa A’or- 
«snAd T. Collctlor of liatnagin, 7 Bom. A. C. 41, 
that fc permanent relationship waa crcalcO between 
the Government and the Liiot which could not 
bo interfered w ith ns long ns tho actllcraent of 17S8 
tras in forcci except with tho Lhot‘s consent, and 
therefore that in 1853, when the pnhani of I7SS 
was in force, tho Government touU not withdraw 
the thiLan in question from the pUintiS's cultiva* 
tion- Ilfld, also, that, in the absence of cvidcnco to 
show that the rght to the junglo pt^ucc mas 


right to cut timber in forest and uncultivated land, 
whether virtue of his Lbotship or Dunlop's 
proclamation. CottEcroBOP RiTSAarai v. Astaji 
i \ gg ifsti y , , .1. li. Ft, 12 Bou. 63d 

29. - Bight to cut tree#— A'Aofi 

fund tn th« IlatTtajtri Dninct — Dunlop't 
proclamalton^Craien grant—BijM to rescind 
Defendants were khotaof the village of Ojbarkholin 
the IlatQagin District, of which a certain plot 
(Survey Ko. 52) was their khoti khasgi land. In 
1894 they cut down a large number of teak trees 
greviag OB tJus Sand Thereupon the Secretary of 
State for India in Council sued to recover their 
value alleging that they were the property of 
Government. Defendants pleaded that they were 
the absolute owners of the trees, and relied, in 
support of their title, on a proclamation issued t>j 
Government in 1824, known as Mr Dunlop's 


or he whoso trees may hereafter grow, may make 
such uso of them as he pleases. Government wiU 
not offer the shghtest obstruction.” Htid, thattUa 
proclamation was not a mere promise, but an actual 
grant or gilt of the teak trees to the persons on 
whoso lands they were then actually growing, or 
might thereafter grow, and that tho gift could not 
die revoked. Held, abo, that by reason of this pto> 


GRANT— foniJ. 

1. coxsrr.ucrrioN or Gi:.\NTs-«ifif./. 

i.la clamafion Cos eminent had nonghl to the teak trees 
growing on the land in question. .Srcr.rrAr.V or 
. briTc roR India v biTARAJt Rhivi-im 

1. D.R,23 Bom. 518 

• 30. Managlne hot’s right to 

• create tenancies— J/npAi hnda — SuH 

tand*— ^iinod, esastrucCion o/— Fraud. In 1852 
tho llnlish Government grante<l to the plaintiil’s 
father, Mahomed Ibrihitn 3Iakba, tho tillage of 
llanaii on khoti tenure by a amid which provided, 
inter alia, as follows: — (i) 'lliat tho whole of the 
laml waste in the year IS70-31 wasgnntol asinam. 
(it) 3bat exclusito of this inam land, all the rest 


Government a Gxed sum of 11219 2aa. 33rs. Clause 
7lh providnt that tho khot shoukl allow tho Linds, 
which had been granted on tnapAi tslava tenure to 
certain kouMars beforo the date of tho ainad, to 
continue in ihcir possession ; that ho should every 
year recover from them tho Coremment dues and 
pay tho same over to Government m addition to the 
amount stipulated with him on account of the 
khotship Clause 0th provided that tho holders of 
the sidi lands m the village wen the owners of 
those lands Should a now survey bo made and 
a new assessment settled, tho samo should be 
settled by Government for the holders of the 
autt lands agreeably thereto. From 1816 to 1871 
the roinag'ment of the khoti village was 
entrusted to tho defendant as a maktadar, 
or lessee, under two kahuhata passed by 
him— one in 1845 to Mahomed Ibrahim Makba, 
the grantco of the khoti village, and the other 
in 1858 to tho grantee's heirs and legal 
representatives. Hy cUuso 5th of the kahuliat 
of 185S tho defendant agrued to carry on the 


cultivation and into prosperous state the waste, 
culturahle, and unmlturable land of tho aforesiid 
Tillage. I will take the proceeils of the sama 
during the years of my contract. After the ei 2 )iry 
of the ^ais of the contract you are to take the 
assessment of the fields according to tho practice 
of the Tillage. I have nothing to do with the same. 
I will not let (the village) nor Icaso to any body 
for a longer period than for the period of the 
contract. If I let it, I will make good the damage 
you may suCer-” In 1839 some of the mapht 
ittam lands were sold by the (Collector for arrears 
of assessment, and bought in by Government. 
The defendant applied to the CoUcctortohavethe 
lands transferred to him. and the Collector trans- 
ferred them to his name Shortly afterwarfs 
the defendant acquired some more lands, which 
were held on sul» tenure in the village, lie 
either purchased them or took them up on the 
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GRANT — conlcf 

1. CONSTRUCTION OF GRANTS— fOM/rf 

tenants abandoning them In 18CI, when the 
surve.v was introduced into the village, he got 
his title to those lands recognitA by the 
Superintendent of Survey. In 1871 the defend* 
ant’s management of the village cea*e\\. Bat he 
refused to deliver up to the plaintiff either the 
inapTixtstava or the suti lands nhich he had acquired 
during his management The plaintiff therefore 


acquired' and held them in trust for the plaintifi. 


leiuaea lu auvui iJisUi, Liie uetenuant <teme<i 
that he liad acted in fraud of the plaintiff’s rights in 
Rtqumng the lands \n dispute on hi« own account. 
HtJd, on the construction of the sanad, that, the 
plaintiff being the Khot of the nhole of the village 
exclusive of the land granted in Inant, the mttM 
islatn lands ivere included m the khoti grant ; that 
the khot’s interest in them, rvhatever night be the 
extent of It, u as notseparable from the khoti estate ; 
and that the khot had a reversionary interest in the 
racpTii isMva lands asMcllas in the anfl lands uhich 
haa been abandoned by their former occupants 


GRANT — could, 

1. CONSTRUCTION OF GRANT'S-conW- 

!».=« R... .1 


defendant could therefore, uithout the intervention 
of the Collector, liave taken up the map7ii istofo 
lands in suit and become himself the tenant ; and 
he could have also acquired the auli lands from 
former su/idara, or taken them up, if unst-, without 
the intervention of the Survey Superintendent.' 
The circumitance tliat when acquiring the hnds he. 
needlessly invoked the nsMstance of the revenue 
anthorities, would not invalidate liis title if it could 
not be impugned on other grounds Held, further, 
that the defendant was not guiltj'of fraud, as there 
was no evidence to show that he had acted in a 
mrreptitious oc secret ruanticc m acquiclag t tic lands 
in suit. On the contrary, his action in applying 
to the revenue authorities was a sign of his good 
faith rather than of any fraudulent intent. The 
plaintiff waa therefore not entitled to oust the 
defendant from the lands in suit Faei IshaH- r. 
ManoMCD Ismail . . I. Ii. R. 12 Rom. 595 

SI. Invalidity of grant, or cove* 

nant by grantor, in favour of person unborn 
upon a condition which may never arise— 
liealrai'nt upon grnntor'a oten poteer of alienating 
■^l/indu late. The purpose of a grant was to oblige 
the grantor and his successors in a raj estate to give 
in some n ay oc other toaintenaoce to all the descen* 
ilants of four persons lit ing at the date of the grant, 
by declaring that, on the failure of the rajs of the 
day at any future time to maintain such descen- 
dants, the latter were to bare an immediate right to 
four of the raj villages This might be regarded a? 


raj estate, in favour of non-existing covenantee*, to 
give the villages to them in the event specified. 
Ileli, that in either view it was equally ineffectual. 
IMd,»Jpo, that the High Court had correctlv con- 


thvt period the defendant was the maktadar or 
tenant of the plaintifl’a khot*hip; and though a 
certain confidence was necessarily reposed in him in 
connection with a tenaucj- of this nature, and 


clauve 'itU ol the kabuliatof 1833, the defendant was 
at lilierty either to take up waste lands himself or 
put in tenant* ; if he put in tenants on leases, the 
■p^iilndranl«pe*of anv leuv-^^erv tnevpirewith 


being in possession of villager granted to them h'" 
the raja, other than those claimed, more than suni- 
cient fortheir maintenance. Chandi Ciiobv Bakva 
i. StnnESWAW DETii . I- Jo 
. L. R. 15 1 A. 149 

. Reveoue-froe - grant — Se/de- 

went i» favoMT of davghter purporting 1° 
other lands than the lands scUled lialle m the 
of the senior and his heirs for the reteniie of the 
settled lands — Bevg. lieg. XXXI of * ,o»i 
hlahomadan lav of inheritance Oiie B in 184 
settled certain land* on his daiichter P, an 
covenanted tint he and his heirs w oiil<l I«y the land 
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GRANT— 

1 . C0NSTHUC1I0N or c.r.AXTfc— 

rcTcnnr due on tlie e«t»le so UMipneJ ulon;; «llh th** 
Jtnil rewnuc for thnr own e»t«te. Tlie (lrr«l ol 
K-ttlement then went on to proviile lh»t, it ftlan): 
time the heirs of the t^tllor. or whoetcr ft»»sht lie in 
poviCEpion of the reft of lus e«tj»te, shout') tiemaml 
from or the t>er'on in po^^e•'.•ion of the )in<)saK* 
Bipned to her, the menue on tho«e KikI*, 

then JI and her heirs uouH l>e entitleil to c)sim 
and take ix><.»ev»ion of the lepal share in theeetllor’a 
estate to which she would be entitteaJ under the 
Mahomedan Law of inhentance. tlrtJ, that, as »w- 
panls a person who had aequiretl a portion of the 
act tied property partly iiy pnx.ateMleand |Mrth by 
sale at auction, the Settlement contra tcneil the pro- 
d'ionsof s. Cof llepuLation Ko XXXI of 1S03. and 
the heirs of the act llor could not l>e eom|w*llta) to pay 
the land reaenuc due on the portion of the setllcal 
lands acquired by the said purchavr. nor had the 
purchaser any npiit under the deeil of settlement to 
a proportionate |Mrt of the inhentance winch would 
haxe come to Itahmat-un-nissa from her father 
Saiiis Alt f. SCBIU^ Ali I. L. R, 21 AIL 12 
33. . — — , - Grant of portion of Unpart, 
ible zaznindari — Al>»olult grttni—Crtaiion cf 
Mtjmratt etIaU in fawvr o/ jrani« a» Itficccn Aim 
oni «7rffnfor — I'titnHton in imfrument confroten* 
in? Hindu fair o/ inlitnlanet. In a suit for the re. 



case of failure of sclhbegotten male issue m the 
grantee’s line, the immoreahle property of the 
grantee ehould be put in possession of the grsntor’a 
line. On the death of the first grantee, the pro. 
perty passed into the possession of his two eons, 
and, on the death of the elder son, ilcaino into tho 
possepon of the younger son. On hisdeath w ithout 
male issue, the estate passed into the possession of 
his widow defendant in the present suit The 
plaintiS contended that the grant made to re- 
spondent’s fatber-In-l,aw was a maintenance grant ; 
that under its terms the estate reverted to his 
father (now deceased) on the death of respomlent’a 
husband, when there xrasa failure of male heirs in 
his branch; and that, no twitbstanding the grant, 
the members of the two branches did not fail to 
be co-parceners, and that consequently the right 
of Burn worship of the plaintiff attached to the ex- 
elusion of the defendant Ildd, that, on the 
construction of the instrument of grant, the 
estate became, by virtue of that instrument, 
the separate and absolute properly of respondent’a 
branch of the family, and that the provision 
in that instrument purporting to create a special 
right of reversion in case of failure of female 
issue contravened the principle laid down in the 
case of Tayore V. Tayore, 9 B. L. B. S77 • L B. 
/. A. &up. Vol. i7, and was inoperatiic. Veskata 


ORANT-coai'/. 

tl. COXSTIlfCmOX OF ORANTfU^^oaf-/ 

Kcmaki MimrATi SenvA Ratr r. CnrttjiTavwi 

Omc .... I. L. R. 17 Mad. leO- 

34. Grant of land — Prti»‘m/-tio7i 

dt to boTindoritt trhere grant it d<KTi(ird a* bonndrd 
by a rti*r or o rood — Mtnntnj of ” rarr.” Jf 
Untl adjoining a high way or river is grantal. 
the half of the road or the half nf the nver is pn • 


andtbui though the measurement of the property 
which is granted can be satisfied w ithout including 
half the road or half the bed of the river, and 


tion cannot be departed from, merely because it is 
shown lliat It would have been to the interest of the 
grant or to xvlam half the bed of the nier. This 


Sydnty, IS 3lcc. P C. 473, foliowed. Balbii; 
Sixon f SecBETABY or State yon India 

I. L. R. 22 AU. 86 

85. . ... Conatniefion oj 

a grant for maintenance— [T as of the icorda “pro- 
paefors " and " for ever "—Orant for lift not exfen^eif 
thereby An Oudb tafuiL/i(far, who had inhenteil 
an impartible estate descending to a single heir, 
made a grant of viltages for the maintenance of a 
member of the joint family to which they both 
belonged. Documentary evidence tearing on the 
dumtion of the gmnt consisted of a lat-dava, ot- 
deed of relinquishment of claim, executed by the 
grantee, and ot petitions by tbe grantor lor the 
entry of change of names in the revenue record, 
with such entry. And relevant facts and circum- 
etances were in evidence. Held, that the purpose 
of the grant, which was for the maintenance of 
tbe grantee, was primd faoe an indication that 
the grant was intended to be only for his life ; and 
that its true construction was not extended by the 
use of the words “ proprietor ” and “ for ever ” in 
the documents On the evidence, the District 


I. D. R. S3 AIL 194 
bc,L. R.28 1.A.L 
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- 'tSEANT— coftW. 

1. COXSTRUCnON OF GRANTS— io»W. 

30. Grant, whether 

jor maintenance only or for an estate of inhertlanee — 
Intention as shown by documents -^Partition by 
grantees on assumption that grant tonferrei an 
hereditary estate. On a question as to whether a 


pertaaticnt tenure Tlie Jurlicial Committee (re- 
versing the decision of the High Court), held, on 
the CQUStruotion of the docunienta eTjdencing 


b u< aj. A. «>«) X. A. x4 

37. ■ - — — . Deeds, inter- 

preiation of — OronJ it/ irov of lease---'* Istemrari 
moiiurar{'’~-Orant for lift — Tenure, permanent 
and hereditary — Grant for maintenance— Impartible 
Sa)—^clara(orif suit—Berujal Tenaneu Act IVlll 
of 1&8S). as 106, 107, 109— Limitation Act iXV of 
2i?7), Seh II, Art li—Ciul Procedure Code (Art 
XIV of 1882), a 375—Peg:stratian Act (HI of 
2577), as 17, 49. A grant was made of cerfaln 
villages by the proprietor of an imnartlblo Raj to 
his wife, in istemmn mokiinri, at a fired 
annual rent, the deed containing the following 
covenant, “ I, the declarant, or tay renrcsentatives, 
hare and shall have no claim, right or dispute 
thereto, except the aforesaid reserve rent.” Held, 
(1) that the use of the u’ords istemmei 
mohurori in the lease was not suflimcnt to , 


manent and hereditary tenure, but might fairly bo 


38. — — — Cemsirurtion of 
deed of gj/J— IFordf of inheritanee — Al aulai — JlfoZe 
deieenda7its~^u4lotn—Khairat Bishanprit—Chota 
‘Nagpur — Bengnl Act I of 1870, s J24. In a deed 

ofpiftof'*-- •'-* — ’ — - - r-i-.'—i * 

made to ' , 

Nagpur r 
al au’iiA 

tut the d^i containoj no words importin'g a'right 
of alienation. Held, that, although the words al 


QEAI^T — coiitd. 

1. CONSTRUCTION OF GltAXTS-conld. 


be interpreted to mean lineal male descendants 
only. Iliranath Koer v. Babuliam Narayan Sttvpi, 
16 W. B 375 : 0 B. L. Jl. 274- Indur Chunder Doogur 
V. Lttehmee Bilee, IS W. R SOI ; and Alana Vihama 


I 

■ 1.L',E. 31 Calc. 561 

38- Zamindary estate 

— Compromise amongst creditors — Sale thereunder 
— PureJiase by Government and resettlement upon 
debtor and creditors, effect of — Portion, given ahsolatety 
to htnsmen in lUit of maintenance — ffranf whether 
iffzamindarorGoiernment — Hindu law, Jliialshara 
I -Succession. N, a Hindu zamir.dar of Madras, 
owed considerabla sums to creditors and also to 
Government for arrears of revenue By a compro- 
I nuse e&ected betncea N and the cerditors (the 
CovemcDent being represented by the Collector), 

I dCs estate was sold and purchased by Government. 

Portions of the estate so purchased wero then 
' settled on the diSercnt creditors of 27 in satis* 
faction of their debts and the remainder given baoh 
to y. One such vortion T was given absolutely to 
S and V, two bnsmen of 27, to whom 27 owed a 
large sum on account of arrears of maintenance, in 
eatisfaction of all claims for maintenance past as 
well as future. A similar grant of estate C was 
made by another zamindar, a cousin of 27, and for 
similar reasons to £ and V, Send F subsequently 
partitioned the above joint properties, and estate 
T fell to S died and his widow who succeeded 
also died and estate T was claimed by S’a daughter’s 
son on the one hand and persons claiming cither 
under 27 or Y oa the other. Held (reversing the 
decree of the High Court), that the latter had no 
interest in estate T, in which S had acquired an 
absolute title, that title haring originated in a 
grant from Government^ and not from N, who 

at the time - .» -* 

which to ma 

pARTttOSASA ■ * 

UanAnoB (R , '• 


veace — Effect — Crown Grants 


Before the annexation ol Oadh 

ion of confiscation, a taluk was held ^ ...P - 

vith whom subsequently a winm«y . 
ras made and who in 1S53 obtsin^J 
Kirtmg ,n terms to be a grant of the to him 



( ) 


irtc.Eyr OF C.\SKS. 


( 4iU ) 


GRANT— <enW. 

1. CONSTia’CTlON OF OnANTS-fo»t/. 
Ahd hn hoiro No purticulsr ]id? of inhcnt*nco 
mdicatctl in tltia ganad. After hU tlrath the 
fcraon t»ho succwlcil him as his heir acceptwl, tn 
1801, another farutd, sihieh impoaol a rule of 
draeent different from that laid down hy law. 
Held, that it vraseompetent for the latter, who 
became ahvilutcly entitled by inheritance to 
c\Trjthin 2 that jmaod under the earlier Rraot, 
to surrender it in condderation of a re-pwnt of tho 
fwme estate on new terms. Held, further, that all 
doubts regarding the validity of the second grant 
* have been rcrooveil by the provisions of a. 3 of 
the Crown Grants Act Quirre . ItTicther after 
}>caechas been established in a newly acquired 
territory a Government can hr an executive act 
Create a line of inheritance different from that 
laid down by taw. A legatee, who euccecilod as 
Such before the paasmg of the Oudh £atatea Aet, 
is not a legatee within its mcanm;. TAoluroin 
iJalraj Awaienr v. Hae ./ojatpol Sin/jh, S C. If. -V. 
C90 : g.t. 31 I A. 14'2, foilawc<L The Judicial 


taken by eurptise. Itaj fysRA BatuocnScton v. 
Hast naonuBASs Kcytran (1005) 

0 O. W. N. 1000 

4L I— — J/aftomeefan law 

—Tnntitr of pewstion — C^ls. On the Cib da^ 


deed of gift, A took exclusive possession of the 
bouse on her own and on her children’s behalf. 
On the 7th day of July 1901, J returned to the 


able property belonging to her remained id the 
bouse, the subject ol the gift. On the 18th of 
October, 1903, J died intestate. Upon S, the solo 
surviving daughter of J, fibng a suit, claiming 
that the alleged gilt was invalid under Slabomedan 
Law i—Hdd, the execution ol a deed of gift of 
immoveable property accompanied by a temporary 
abandonment of possession by the donor in 
favour of the transferee and the attornment of 
tenants to the transferee is a sufficient debvery 
of seisin to make the gift valid under the 
hfabomedan law. The fact that during the 
abandonment of possession, a portion of the 
donor’s moveable property remains on tho pre- 
mises, and that the donor, after a temporary 
absence, continues to reside in the same, does not 
render the transfer of possession* inoperative. 
Shaxk Ihrahtm v Shaih SvUman, 1. L, R. 9 Bom, 
146, followed. It was within the discretion o{ the 
VOL. n. 


GRANT— fonld. 

1. CONffrnUCriO.S’ of GnANT8-«mti. 

lower Giurt to allow separate costs to tho 1st 
defciuUnt and her minor children. But only ono 
•ct of costs wa.s allowcvl in tho appeal. KitaVEn 
Stn-TAW r. UiTKiita Scltav (1005) 

I.I<.R.20 Bom. 40B 
42 — , Omni, eonslnie- 

tioti of — lloldinyt, ichi’ch on Inamdar acquires 
purthette from a ladlm occupant or 6y hpie of prior 
oeeupaneiej diitinquiihcd from the righh, trAicA he 
oAfaiiu directly from lAe gmnt ihetf. A grant which 
purports to lio a grant only of tho Royal share of 
the revenue given in commutation of cash thereto- 
fore payable as a palanquin allowance, must be 
construcil strictly in favour of the Crown, and is 
prtmA facie a grant only of tho revenue. Baevant 
I tAaiciiANDiiA r SECttcTABr OB Statb (1905) 

I. Zi, R, 20 Bom. 480 

43. Jle-qrant after 

eonfiacation^Ezeeption of ilaliahf in re-qrant— 
Construction of exception — Title by adverse paws- 
tion — Eslopprl — J/o/irtA» treated trrontoiiAy by 
Court of irords at pari of tamindan and aequict- 
eenee by officers of Oorrmmcnl— Evidence Act (/ of 
1872), *. 115. Brior to 1799 tho stammdari of 
Parlakiroedi included certain tracts of forest land 
called ilaliahs, which were held by Bissoyees or 
local chiefs on service tenures in respect of wbioh 
they paid to the zammdar a sum as katti^adl or 
quit-rent; Ibcir duties being, infer ofia, to keep up 
an establishment of guards at certain tbanas for 
police purposes. Besides the Jtfofi'aAs they held 
other Isnds which they occupied and cultivated 


znmmdan for ever.” This restoration was made m 
1803, after the death of the rebellious Zamindar, 
to bia son. What was excepted from that ro- 
graot and from the assessment that formed the 
condition of the re-grant was variously described 
as ” tho lands held by the Bissoyees," ‘‘the posses- 
sions ol the Bissoycca,” and “ all lands or rvesums 
or fees heretofore appropriated to the support of 
police establuhments " In a suit against the Gov- 
ernment by the zamindar of Fat’akimedi in 1894, 
claiming proprietary right in, and possession of, 
the Uriahs as appertaining to the zamindar! 
Uetd, that the projicr construction of the exception 
was that it included the AfafiaAr, and not only 
the lands occupied and cultivated by the Bitsoyees, 
the AlaJiahs therefore did not pass under the ra- 
grant, but remamod the property of Government 
as they had done since the forfeiture. In 1923 
the Government transferred the Bissoyees, svho 
7 E 
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DIGEST OF CASES. 
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OKANT— 

1. COSSTllTJCnON OF OllANTS— fonf-l. 

i-mi of SMe for Indi'i Council, I, L, It, C5 
Calc. JOi : Kc. L. It. '24 I. .!. 177, distiimil'hw!- 
Tim follo\nni{ En'’li«h cn«ci nro authoritiM on the 
quMtionof the princijileof raluation ot Uml Mil>|ect 
to tesVrielions to ose. /fifcoit Areh&>(^p of 
Canterbury, 10 C, It, i'27: SUtdiing v. ilrirojMlt. 
ton Board of ircrN, L. R. G Q. Jl .J7 c Ctti/nnd 
Soiith Jtoiltmi; Co. V. St. Mart/, n’oetnolV IS T. A. 
B. 012 : 0.C. 19 T. L. II 303. Tlic {ollon-mg Rnyhsh 
cases nerc referred to where Ijie question r%iv»l 
wns as to the nrinciplc unon which compensation, 
wlien awanlcd for land suuject to restriction as to 
use, had to be apportionnl aiuoiiff*t fer*ona In- 
terceteil in the properlv: Cam/lielt v. Mat/or and 
Corporation of ii'trrp^, L. It. 9 Eg. 579 i E* parte 
Rtrtor cf Lirerpool, L. It. 11 Eq. IS; and Et parte 
Efrtor of St. Marttn'e, Binninghnm, L. E. 11 Eq. 
23. Under a. 30 of the Bcn:>al Municipal Act the 
term *gbat' does not include a burning grouivl 
CAotrmnit of the A’aiAaly J/unicipofiry v. A'nAorjr 
Lai Ooateami, I. E It 13 Cafe. 171 i Moihu Sudan 
£undu V. Promoda ffolA Jiotj, f. R 20 Cate. 732, 
referred to Cnam^iAti or tub ftovniaii Metn- 
cn-auTT V. KnETRA Krishna JIitter (1900) 

1. 1,. R, 33 Calc. 1380 
8,0. XO C. W. N. 1044 

46. — Absolute grant to widow— 

o/ o perttn at hetr of grantee eonfert no 
inferuf on tueh perwn. Where a deed of ptant to 
a ^ridow recites that she (las no other heirs than 
her daughter and that the binds shall belong to 
such daughter at her death, the grant is not to be 
construed as a grunt to the w idow and her daughter 
The ciunt is absolute and to the widow atone, Iho 
daughter taking no interest Under »t IlBSOtsiMr 
MiTKENT. OANOA&lMAl.(100j) 

I. Ii. R. 28 Mad. 300 

47. — . — . ■ Qraut of village “ with 

wells, tashe, and waters," effect ot— Irriga- 
tion works, Ttghls of Government in — Proprietary 
right not proied by ConlnfiuliOTi o/ ct«t?mary labour. 
A grant of village " with aU wells, tanlis. and 
waters” within the lioundanes will not pa'-s 
fo the grantee an artificial water-course then 
cTistinp, which irrigated the village granted and 
other landa Subseijucut contnbution of labour 
by the grantee for cleanng the channel will not 
be evidence of proprietary right as such labour 
is customary and may be enforced under JIadras 
Act I of 1858. The mhng ^xnrerm India bad 
from the earliest times the conservation and control 
of works of irrigation, and Government Jias 
accordingly the right to carry out rejiairs and 
improvements in the irrigation works belonging 
to It, provided that in doing so it does not dinumsh 
matOTally the supply of water to wtuch others 
may bo entitled. A'IRauvana Pandara 8tN- 
rathi V. The Sechttary of State fob Inpia 
( 1905) . . . I. It. R. 28 Mad. 698 

48. E'gulatton XJX 

of 1793 — -.iel XI of J859^-Salo^EneujiJ)rance— 


grant— coafd. 

1. COXSTRUCrriON of grants— cob/J. ; 

Liability to jay rent. .Some years before 
the acquisition of tho Dew an) by (ho .East 
India Company, tlio zamindar ro-idc renUfrcc 
grant of villsge P to one D. Since th"!! D, and 
after him his heirs, continued in {mssession of 
the village, untd the institution of this suit. ^Vfter 


ujac<M>iav aiuii iik'o, wuicii asbCsH 
meiit was acccptoil by the lamindar, and ho and hie 
heirs eontinutyi to pay tho assessed amount. In the 
year 1900 (he ramindar mado default in payment 
of tho revenue for (he Septcmlicr list, and the 
nlUge was sold under the provisions of Act XI of 
1859. Tlic purchaser instituted a suit (or recovery 
of iMisossion or for assessment n! rent and mesuc 
profits. Held, that the right errated under the 
grant was an encumbrance, which existed from 
before tho time of tho Permanent Settlement ; but 
the pbintiff could not be aflectcd by tho Laches of 
the defaulter or hiS predecessors : ho was entitled to 
hold the cstato in the same condition as it was at 
(ho time of tho Permanent Settlement, when the 
tewmio was aascKcd at tieea RSO and to recover 
tliat amount with cesses from the defeodanti. 
er,r/ ♦u.. - 7--* ».» v» *•0-'' » , 1 


rent is not enliancible uccording to the law now in 
force, aa the land must be considered to be cob- 

/ V-l.-. *L.j Jjjjjg 

•• Afoo. 

V ’ 14 Moo, 

• * , I • • ' abi Lae 

r. Bqowani SiOAt (1008) I. Jj. R. 85 Calc. 831 
40. — . — — Grant by Goiern. 

ment of the retenue of a tillage as a unit 0/ 
assestinent — Ci(h»ixif«o» by yronlee of vncuJtiiated 
ornR<is<°Ased lan(f~>Gmntee can do go and profit 
IherAy. Held, that wlien Government grants the 
revenue of a village considered as a unit of 
asiicssiQent, and in course of time the grantee is 
able to bring under cultivation land which had 
previoudy l«en uncultivated of even unassessed, 
it IS open to him iiader the grant to do go and to 
{Kofit by the new cultivation. Balvant Rav- 
cuANDRi V Sfcretary op State ( 1908) 

I. Zi. R. S2 Rom. 482 
50. Grant of land in Seenn* 

J P--*- . > '• , I 


0/ cowtuce 0/ founders subsequent to ae^uisifton 
of land. In a suit, in which tho parties were 
the members of the Parsi community at fie^dera- 
had, the plaintiffs claimed the exclusive right 
to certain land in the cantonment, on which 
stood a Parsi Tower of Silence, aa desiendantaand 

7 B 2 
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GBANT— cortW. 

1. CONSTRUCTION OP GRANTS-«n(i. 

’ *!,• 

nrrangement coDferre<l no proprietary rijjbt ju luc 
• » '• > — *1., who incurr^ thereby 


any proprietary ujjut lu kuu . • « 

below had concurred in holding that the plaintiff 
had not proved the acquisition of a title against 



\Vards erroneouaiy treated the UnuaM, as u »u<.j 
beloryi^d to the zammdari, worked the forests in 
the ilahaha and constructed roads through them 
at the expense of the zatniadar ; and the officers 
of Qovernment under the same mistake acquiesced 
in that possession and encouraged such an expends 
ture of zaaiadarj fusas upon the ilaliakt as seemed 

§ ood ID the pnblio interest. Bdd (affirming the 
ecuion of the B^h Court], that there was fa that 


i. ix B. iio Mau. J«>i> , 

B.c.8C.-V(ir,N. 653 
44. . Khorposh crant — /njunetton 

— Minerals, v>orking of~Sutt by Ichorpoahdar— 
5p'ci/ic Relief Act (/ cf 1877), a, 52 — injunction, 
TtUtf 6y, teSen to 6e grantedSound rfi*cr«tio»v— 
Preramjiticm aa to title conveyed — Ltfe-grant — 
Vndtrgrovnd rights — flight to rents — Bctersion — 
Jungle-itcri lease — Right of lessee to minerals. In * 
the absence of direct evidence of its terms and 
failing proof of territorial or family custom to 
the contrary, a fAorpa*A grant cannot be {wesnined 

I I .t of 


Tights in favour of otic 0 and suDsegueui- m> ine 
grant he conveyed the underground tights to one C, 
who meanwhile had purchased the surface rights 
/ - 


QBAITT— contd. 

1. CONSTRUCriON OP GRANTS— confd. 

minerals. His rights being limited to the receipt 
of the rents reserved under the lease to O and such 
other righte, if any, as might be incident to the 
reversion acquired under the grant, he might 
possibly bo entitled to damages upon proof of 
injury to his reversion or that his secunty for the 
rent would be impaired. But there was no case 
for granting an injunction- S. 62 of the SpeciSo 
Relief Act places the grant of an injuaction la the 
sound discretion of the Court. No injunction 
ought, in the exercise of sound discretion, to bo 
granted where far more injury would bo inflicted 
thereby on the defendant than any advantage 
- X Wsen under a funefe* 


^ 45. Dedication of land for pub- 

lic use — Land aeqntresi for a puhfi'c purpose — 


public wita oiwief a ^ „ 

Jleantng of term *gAn {' — Bengal Alunicifm Ad 
(Bengal Act 111 of iSSi), as. 20, 87, 98, 2St, 
256, 217, 218. An exclusive and continuous user 
by the public with the owner's knowledge and 
.......1-.^.... -period will raise 


Kennedy v. Cumherfaiid, 57 Am. Rtp.248f and 
Boyu V. Kolbavgh, 23 Am. Rep. 184, referred to 
IVberc a dodicAtion is imjjied only, the question 
may arise whether the dedication was of the entire 
ownership of the land or merely of the right of 
user. Orognn v. Hayward, 1 Fed. Rep, 181 / 
Bi^shiell V. ScoM, 04 Am Hec 555, referred to. 
1^0 constitute a valid dedication it is not essential 
that tbo legal title should jiass from the owner. 
A’eto Orleans v. CfniYeif States, JO Peiert662, 712, 
refcired to. It is not consistent with an eQcctual 
dedication that the owner shoiil'l continue to 
make any and nil uses of the land, which do not 
interfn^ with the uses for wlui-h it is dedicated. 
Slate V. Trasfc, 27 Am Dec. 554; The Verity of 
SI. Alary, yewington, v. Jacobs, L. R. 7 R B. 47 • 
JaqgamoM Dasi v. A'llmori Ghosal, 1 L. R. 9 
Gale. T8, referreci to. One of tlio essential elements 
.1-.:. tothe public 

. bo for ever 

Dawes v. 

Hawkins, SG. JJ. A. o. oJo, FranciKO v- 

GananaH, 42 Calif. 541, referred to. J-<ana 
dedicated for cemeteries, if subsequently^ aban- 
doned, will revert to the dedicator or his beas. 
Camj/nR v. City of Kansas, 10 L. R •. 

New Ark v. Watson, 94 L. B. A. 843/ Foard of , 
^mmissionera v. Toung, 8 G, 0, A Lp’ no 
Fed. Rep. 96 / Board of Z’ducnfion v. Etuon, 9S 
Am. Dee. jU; Quinn v. Leathtm, ApP- Gaa 495, 
~16, referred to. JifanmatAa Nath Miller v. .v«er<- 
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QRAITT— coni'/. 

1. COXSTUUCriON OF 0U.\N1 S— cohM. 

<.irv of SUUe for tnitn in CouncH, 7. L. IL 2S 
Calt. 19i : *e. L, H, 21 1, .1. 777, Jistinguinhwl. 
Tho foIloOTnt* En'rli'h c*«<?3 nro nuthontiM on the 
*• ■■ ’ - of Un<l rabject 

« JreJtbithop of 

V. J/rtro/>o/i* 
, 37 i CifyniKf 

South liailutit/ Co. V. SI. J/ory, Il’oo/noi^, IS T. L, 
li. G12 : tc. 19 T. L, H, SG3. Tlic foUoHng English 
ca.<c3 wore rcfcrml to wbctt: Uic <)u«tion ni40>l 
win RS to tho principle upon which corapcnsnlion, 
when awanlccl lor land BUDjcct to rciitrictinQ an to 
use, had to be apportionnl ainonj^t persons in* 
terested in tho property : Camfibtll v. Mat/or and 
Corporation of Ltrtrpocl, L. R. bllq 679 f Ex parte 
Eeelor of Livtrpfxd, L. li. 11 Eq. 16 ; and Ex parte 
Rfdor of St. partin' », i?ir»nrn9/<><m, L. 71. It Eq. 
23. Under a. 30 of the Dcn;tal Municipal Act the 
term ’ghat' does not include a burning ground 
Chairman of tAe A’aiAoiy J/unteipeiity v. A’laAory 
Lot Conrami, 1. h. li 23 Cole. 171 ,• IMhu fiuhifi 
^undii T. Promoda Hath Iio>j, I. L. li. 20 Cole. 732, 
refened to. CoAinsuef op tui: Hownan Minn. 
cn-auTT r. Kbttra Kmsitxa JlirrEa < lOOC) 

r. L. n. 33 Calc. 1290 
S.C. 10 C. W. N. 1044 

49. Absolate ^rant to widow— 

Mention of a ftrtjn at Aeir of qranUe eonfert no 
lAiereaf on rucA perton. Where a deed of grant to 
a widow lecitcs that she lias no other beiratban 
her daughter and that the Unds shall Wloog to 
such daughter at her death, the grant is not to be 


I. Xi. B. 29 Mad. 300 

47. Grant of village ** with 

wells, tanks, and waters," effect of — Irriga- 
tion loorke, rights of Government tn — Proprietary 
right not proved hy eentri&xiion o/ eiMt7m<jry lahonr 
A grant of Tillage " with all wells, tanks, and 
waters ” within the houndancs will not pass 
to the grantee an artiScial water-course then 
eTistmg, which irrigated the village granted and 
other lands. Sobse<iuent contribution ol labour 
by the grantee for clearing the channel will not 
be eyidenco of propnetary right as such labour 
is customary and may bo enforced under Madras 
Act I of 1858. The ruhng power in India bad 
from the earliest tunes the coiiser>atian and control 
of works of imgation, and OoTernment has 
accordingly the right to carry out reiiairs and 
improrements in the irrigation works belongjog 
to it, provided that in doing so it does not dimmish 
materially the supply of water to which others 
nay he entitled. Aitbalavasa Pakdara Sax. 
HATH! V. The Seceetaky of State Fon Isdia 
(1905) . . . L Ik B. 28 Mad. 639 

48. 7?egu2af>on SIX 

of 1793~~Act XI of 1859— Sale.— Eneutiibrance-^ 


GBAITT— eoaid. 

I. CONSTRUCTION OF ORANTS-cenfi. ; ' 
Lf'if'ilitq to jaij rent. Some years before 
tho acquisition nf tho Ucnani by the .East 
India Company, the zamindar made rcnt.frce 
grant of till.ige P to one D. Since th"n D, and 


.'S' ■ ■ , , I 

ment was acccptctl by the z&mindaT, and ho and his 
heirs continued to pay tho assessed amount. In the 
year 1909 the raniindar made default in payment 
of tho rcicnue for the September Ust, and the 
Tillage UBS sold under the provisions of Act XI of 
1859. Tlic purchaser instituted a suit for recovery 
of |H>s-scAsion or for assessment nf rent and mesne 
profit*. Held, that the right created nnder the 
grant was an encumbrance, which existed from 
beforu tba time of the Permanent Settlement; bat 
the pUintiil couU not be aCccted by tho UcKes of 
the ilcfaulter or his predecessors ; he was entitled to 
hoki tho e*tato in the same condition as it was at 
tho time of tho Permanent Settlement, when the 
reieniio was aases.*ed atsi'eca BSD and to rceovez 
that amount with cesses from the defendanti 

»f,»» /...V.. . n- .1 V* I 

S * 


rent is not enhancible according to the law now in 
force, as the land must be considered to be com- 
prised in a tenure existiog from before the time of 
the Permanent Settlement ilurrtfhur Moo- 
khojetdhya r. Mailhub CAuiiifer Baboo, 24 Moo, 
7. .1. 162, referred to. BantDAriATt Bebabz 
r. BnowARi Saiui (1003) 1. 1<. B. 85 Calc. 931 

49. Grant by Ooiem. 

ment of the rrrenue of a village as a unit of 
asteasineni— Cultivation by grantee of uncultivated 
or unat^ssed land— Grantee con do go and profit 
thereby. Held, thit when Government grants the 
revenue of a village considered as a unit of 
asbessiueut, and m course of time tho grantee i« 
able to bring under cultivation land which had 
previou''ly been uncultivated or even unassessed, 

it 13 open t- »!.« IX 

profit by t' 

CUAVDRS V 

X, AJ. Al, O.J A>U1U. 

60. — — — — - Grant of land in Seetm* 


to certain land in the cantonment, on wldch 
stood a Patsi Tower of Silence, as descendants ancl 

7 B 2 
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(SHAN’T — co7iti}. 

I. CONSTBUCJTION OP ORANTSwonW- 
representatives in title of tJie orijoaal founders, by 
whom they alleged the Tower had been erected 
after the land had, on the application ol the fonn* 
ders, been granted to them in 1837 by the Hydera* 
bad Government. The defence uas that the grant 
rehed on by the plaintifis ivas a forgerv, and that 


evidence supported the plaintifi'a title. The 
document, on which they rehed (which uasheld 
to be genuine), was issued by an Ofiiter ol the 
Hyderabad State, and purported to expre« a trans- 
action, by which the State hid ahsented to the 
grant of the land to the t« o founders bj name, and 
directed possession ol it to be delnered to them. 
That rehed on by the defendants laluch bad also 
been applied for and obtained by the founders) 
naa a doounient issued bj order of the lildiUiy’ 
authorities, uho could not he held empou ered to 
alienate in perpetuity land forming jwrt of the 
Cantonment tor a purpose wholJyinconsistent nitb 
tsllitarv requirements. It was, moreover, not a 
grant, out a document gmng pernussioo to use the 
land, siready conveyed, for the particular purpose 
ol a Tower of Rilence and to enclose the land, 
matters obviously within the discretion of the 
Commanding Officer as possibly affecting the con- 
venient occupation of the cantonment. The effect 
of the two documents was to show a. good title in the 
founders and not in the Tarsi community That 
view was confirmed by the fact that the fouoders 
admittedly enclosed the land and erected a Toner ol 
Silence on it at their own expense j that they erected 
a Fite Temple in connexion with it on land acquired 
by private purchase, and that the evidence showed 
that the possession, mansgement and control of the 
Tower of Sijenco and of the laud, on which it stood. 


(FHANT— eonW. 

1 . CONSTRUCTION OF GRANTS— coneW. 

male line : without any power of disposing of the 
property at oill, by gift, sale, etc. If the grantee 


or yoor adopted son or grandson, etc. If it be 
attached or sold, the grant will at once become null 
and void, and the property uill come into Ihof 
[losscssion of roe or my representatives.” Radopled 
ft son O ftnd subsequently made ft gift of the land to 
him by a deed Upon a suit by the grantor’s eon 
ftgainst B and C for recovery of possession of the 
land on the ground that the convevance operated 


foifeiture, (be plaintiff was not entitled to a decree 
for Wns ^^ossereion. DJur.aKt KaiTA Lanm v. 
SiD4 SPhniHi Dem(1£)(J8) 

I, D, E. SB Calc. 1069 


2. POWER TO GRANT, 

1 . ^ Grant of rent-fi^e teniira 

— doy^irs — Tower before Temoneni ffettfemeid. 
A samlndar ^d nc power before the penaanent 


i> W. it« Iaa 

so. on appeal to Privy Council 18 W, R. S21 

2 Grant of land rent-free— 

Beng. Beg XIK of 1793, • lO—Beg SLI of 2795. 
».10~AetXVIll of lS7S.es. SO, S?5— Act XIX 
of 2S73. f 79. The plaintiff in this suit claimed the 
poss^onof certain land m virtue of a grant thereof 


erection of the Touet (the events of which w«»to 
more important than those in later years when the 
lircumstaTicesof the parties had somewhat changed) 
the priests referred such difficulties and nuestions as 
arose for the orders of the founders and obeyed those 
orders Ppsaourr Jivahji v. FnsrcRJi EDWt.ir 


t'mKovdhO't) . . I.Z(.B,85 Cale.478 

8 .C. I.. E - 86 1.A.78 
12 C. W. N. 466 
61. Porfeitnxe — Inherilance — JfAe* 


IhertJie uordaof tnherrlonee cotitaincd tn the grant 
rrenfed on absolute relate t'n fai’Diir of I7te grantee— 
P.r-tr'lry, right of—Bri-ach of reftiietton agaimt 
voluntary ohenation, effi-rt ol. A by a deed granted 
a miras talvq to Jiis daughter D. The demise was 
to her for life, on her death to her sou, »£ she 
adopted one, for life ; on his death ** to Ms sons, 
grandsons, etc.,” by right of inhcritanco in the 


ReguUUons and Acts did not arise, as 

ou the facta found by the Court ^,^3 

not one within the twms of those Regulations. 

JaoANifaTHPaKriTv. pBAoSWM ^ 2AU. 646 

3 Beng. Beg. XIX 

of tm, «. JO— Act XVIir ol m 

Act XJX of JS73, es 79, 241 w 

this suit, jamindarsof a certain village. 
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ORAUT— 

2. TOWER TO GUANT— 

poescs-oioD of certain Und in «uch Tillage, allrging 
that it had been assigned to a prwlccoisor of tho 
(Icfendant to hold f>o long as ho and hia successor 
continued to perform the duties of Tillage watch, 
man, and the defendant had ceased to perform 
those duties and was holding as a trospvsscr. Tha 
defendants act up as a defence to the suit that bo 
and his predecessors had held the land rent-free for 
tiTO hundred years, and that he held it as a proprie- 
tor. Utld, that such assignment was not a grant 
-within the meaning of Regulation XIX of 1703. 
rtmart Mat. v. Fadma . I, Ij. R. S All. 733 

4^ XI.Y 

1793, »• 10 — Grant for pid>tic pur^wes — Rent — 


•dissenting), that such a grant was valid. It nas 
cot nlthm the meaning of Regulation XIX of 
1893, e 10 ** Rent to the zamiodar ” and 

“ Revenue of Government " distinguished. Pill- 
RCDDIN V. MADBnsCDASPALCnOWDnBY 

B. Ii. R. Sup. VoL 76 s a W, B. 16 
Overruling IIpreexaiiais CossAtx v. Sbcmbhoo. 
KATnllCXDtE .... IW.II.0 

5. .. —I Stng. Rid. SIX 

<ifl793i *■ 10—PMumpt\on — Rent— ilefenue. H*ld, 
per FSACOCS, OJ,, and L S Jacrsox and Mac- 
FHEBSOX, JJ (BsYXEY, XoittlAX, and Setok-Kabr. 
JJ , di-<senting), that the uords “exempt from 
revenue ” in s. 10, Regulation XIX of 1793, refer 
•only to grants free from the payment of revenun 
to Government, and do not include grants or leases 
by a zamindar exempt from the payment of rent. 
Therefore a rent-free grant made by a zamindar, 
and d /ortiori one by a mouiaai ijaradar, of aspe 
Clfied portion of lanu after a Tcrinancnt ^tiement 
of tho estate to which it belongs, is s ahd as against 
the grantor and his heirs or against a purchaser 
of the estate by private sale, and is not liable to be 
resumed under that section. Held, per BATMiy, 
XoRMAN, and Setox-Kabii, JJ , contra. JlanowED 
Aril v. Asaduxxissa Bibi. 3IuTTyi.ALL Sex 
GtvYAL f. Desdkar Roy 

B. L. R. Sup. VoL 774 s 0 W, R, I 

6, Effect of grant against 


ment of rent, but not free from payment of revenue, 
Bild, that a zamindar was competent to make such 
grant, and his act is binding on the auction-pur- 
-chaser, whoso right is only to receive tho revecne 


QRAITT— eonW. 

2. TOWER TO ORANT-htouW. 
rate from tho grantee. AniicD OoLLAfi r. Mimoo 


Lau. 8 Agra 180 

7. Grant for public purposes 


— Liability to o-iKisment of rent. A grant for a 
road used nnnuutlv for the Rath Jattra is valid and 
not assessable'witli rent, tho grant being for a pub- 
lie purpose. HtntEEXARAix Gossaix v. Sutnmnoo 
NiTH JIUNDDL .... IW. R.e 
8. - Tank granted 

aubsrvuenf to 1790. A tank granted subscnuentlv to 

l-jrtA „ I -t I* *- — ._ «i., .1. * 1 


Ciionder Kaxt Cuccserbutty r. Btokoo 
Bliiarce CncxDEn ... 3 W. R. 177 

0. Supply of uattr 

to vilUtgert from veils to 6« dug — Building temple* 
—Power to resume and assess grant. IV'hcre the 
manager of a cool company had allowed persons to 
settle on the lands of the company, on conditions 
about which a dispute arose, and the company 
sought to assess tho land with rent, and the tenants 
claimed to hold it rent-free t—Ileld, by the High 

f. -* — - I.* _« -.1 i. 


assess the plot. Bexoal Coal CoiiFAirr r. 
llunDYAL Mabwaree . . 35 W. R. 245 


original grant, is that such grant was hereditary. 
Tho allowance havmg been continued by the. 
British Government to the plaintiff’s grandfather, 
for the same reason for whicn a village (admitted 
to be held on hereditary tenure) had been con- 
tmued, and having been paid to tho plamtlO’s 
grandfather up to his decease and afterwards, as a 
matter of course, to the plaintiff’s father, it was 
held that the enjoyment of the plamtiff’s grand- 
father and father was proprie^wy enjoyment ; 
and as this enjoyment had contmued uninter- 
ruptedly for more than thirty years, that, under 
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OBA17T— 

2. POWER TO GRANT— 

Regulation V of 1837, 8. 1, a statutory and inde- 
feasible title to the allowance had been acquired. 
DeSAI 3C«.YAimAVA HPEAJfATHAVA P. GoVXKtf' 

WEST or BosrBAY . . 6 Bozn. A. C. 1 

11. Hereditary charltablegrant 

— AKotofiKCc for ttniph — Bom. Eco. T' of JS2Ty a. /. 
Where a charitable grant in connection m'th a 
temple was proved to hare been cnjoj’ed bj the in- 
cumbent and those under whom he held in regular 
succession for more t^an thirty years, it was held 
that the granteehad acquired a right of property in it 
under Regulation V of 1827, 8 1. Per IVakdes.T. — 


12. Grant by \vidonr for reli- 

gious benefit of husband— Powcf of avewfors 
to reivme tfrani. Where tifx) uidows of a 2 aoim- 
dar granted a amaU portion of the zatnmdan to 


MIHAHA^AVA t. D\SV . i. iJ. A\. Xl MttU. 

13 — Invalidity of grant of 

covenant by grantor, in favour of persons 
tmborn. upon a condition which may never 
arise — Beflratnt upon grantor's own potetr of 
olitwUing — Ihtxfu law. A Hindu owner cannot 
make a conditional grant of a future interest in pro- 


estate to give in some way or other maintenance to 


OEANT— -conW. 

2. POWER 10 grant— fOTieW. 

D^er-~Failureio reverse aranl-^Talidily of grant. 
By the iarkhasl rules, as umcaded in 1624, an 
appeal is provided to a Divisional ofGcer from 
the orders of a Tahsildar in respect of grants of 
budding-sites. A Tahsildar pa-ssed an order 
granting an apnlication for a building-site and an 
appeal was preferred therefrom to the Sub-CoUeefor 
(tne Divisional officer). This officer apparently 
referred the appeal to the Collector, who passw 
an order annulling the grant The Collector’s 
order was sent to the Divisional officer, who 
communicated ft to the TaKsildar. On a suit bemg 
iostitoted fay the applicant for a declaration of his 
title to the land :—Held, that lie had acquired a 
good title. Tbe appeal lay to the Sub-Collector, 

- .0 fo 

He 
order 
that, 
’» the 

Collector has a revisional power similar to that 
given to him by the regulations in matters dealt 
with therein, and that the CoUector’s order on 
appeal to the Sub-Collector ought to be regardstlas 
an order made by the Collector in tbe legal exercise 
j of hisrerisicusl powcis. The result was that the 
I order ot the Tahsildar granting tbe title hsd not 
1 been legally set aside, and tbe plsintifi had acquired 
a good title by virtue of tbe grant duly made by 
the Tahsildar. SaTPavi Asari v. Cowectob OV 
j COIMBATOftB(1003) . l,li. R. S0 Mad. 742 

j X GRANTS FOR SIAINTENANCE 

j L Nature of tenure — Senmp- 


cuxumstaoces the defendant’s tenancy was a mere- 
tcnaucy-at-wiU which the plaintiff’s predeca‘i--or 
had a nght to determine at any time. Govbrx- 
siEXT tr XiAix MoffPK Nauth . . 2 Hay ISft 

3. . — Grant by Eaja of Pachete— 

1 Duration and efftet of aveh grants. A grant by 


• . ■ . ■ 1 • • . 
condition.nhieh might prevent ifscvertskingeffcct} , 
or it Dught be regarded as a Covenant lotended to ' 
run with the Raj estate, in favour of non-cxistiug 
coienantecfl, to give the villages to them in the ' 

event specified l/rlJ, that in either view tt was estate of iuherUatice and os such inaiicnswe. 

equally inofTectual Catrjix Barva r. i A 2 nnfDi.AL Smo Deo r. Dhebrat Gcbbood Nar^ 

SioraswARi Deal . . I. L. R 18 Calc. 71 ' YA^DE<l .... 5 Moo. I. ABA 

I*-B. 16 I. A. 149 I 3 Duration of mafatenanee- 

m V ifj 'rT bullding-altes by I grant— Poitvr of zamindar to resume grant for 

labBUaar— Dartl,/ia ri'f'.. — Apptnlto Divisional ' «aiRfma«ce — Possession of sueressors of groMte- 
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GRANT— 

3. GRANTS FOR MADfTENANCE— 

Land held u a maintenance grant Is resumaUe ty 
the ramindar at the death of the grantees, whether It 


rent to the zamindar cannot ho regardc*! aa hold* 
ing adversely to him. WoODOTAonro Ren t*. 
Maeooxd NAiunr Annro Den . 22 W. R. 226 

4 . — Charge on m- 

minian. A maintenance grant, clalm^ to be here* 
ditary, held to be for life only. ZcIto; Ro'j v. A'um- 
hya Singh, /. L. B. 3 Cak. 210, quoted. A 


IsnAK Cnu>*nTB Tiueur . . 3 C. L. R, 417 

5 , ■ I*d/ue of land 

tnhaneedhyirrtgalion. WTieroa zamindar granted 
to his mother, m lieu of maintenance, tuo villages, 
the inconie of which, upon the introduction of 
irrigation, was greatly enhanced without any expen- 
diture or Uhoup on the part of the grantee s — Held, m 
a suit by the grantee for damages against parties 


the terms* of the grant, but was no ground lor dis- 
nosses'UDs the Krantee- Biiavakasiiia v. Rasia- 
Win ... . I. li. R, 4 Mad. 103 

6, i’rMuwiplion of 

nalurr of grant from long vndieturbed jiosswon. 


intended to be absolute. Sazur ZAsinroAR v 
Pedda PAsm Rajit . I. !■. R. 4 Mad 871 

7 , Baboana property, natiure of 

— Oronl for matnltnanee-^Power of grantee to 
fjignale — Kvlaehar of Parlhanga Baj Babuana 
' pro^rty granted m aceord^ce with the kulaehar 


GRANT— font-/. 

3. GRANTS FOR JIAINTENANCE-cemfM. 


I. L. R. 32 Calc. 688 

8.C. 0 O. W, N. 607 

4. POWER OF AUEN'ATION BY GRANTEE. 

1. Survivorship— ill jAlao/ lei’dnw 

— Cfont by Ooternment fijT tnninlenance of fumtly 
Tlie latids of three brothers bnving been conh^ated, 
the Govemment aftcrnards assigned nsvenue-pajing 
Ltt.tblor the benchS in certain proportions, of the 
minor aon of the eldest brother, also of the widow, 
minoriton,and daiigbtrr of the youngest brother 
(both these brothers being then deceased); and 
tbo second brother, who survived, was put into 
possession of a proixirfion.ate j«rt of the property. 
Held, by the I’nvy Council, that the widow of 
“ . • • ■ ' ■ of his s6n and 

sole owner of 

• • ' .1 ber’Abenefit ; 

• by her, could 

not ho act aside at the' instance of the second 
brother, who failed to show, on the above atat** 
of things, that the estate was bentablo property 
of the eon, as whose uncle and heir bo claimtd. 
Narpat Smon t. Mauomep Ali IfrssAiit EsAjr 
I. L. R. U Calc. 1 

2. . AUanation by samlndar — 
VaUdtiy of, ogaimt kit luecutor. A grant of a 


3. Charge In favour of 

etranger — Perpetual annuity. A zamindar has no 
more power to charge a perpetual annuity ja favour 
of a strawgec on the incotno of the ranundaii tliAa he 
baa to alienate the corpus. NARAYARaA DBVtr v. 
fTAriscuAsDASA Devu 1 Mod. 466 

See SuBBARATULu Navas f. Rama Reppi 

1 Mad. 141 

4. Grant by holder of appan. 

age— Aeaee for mining purposes. ITiough the 
holder of a younger brother’s appanage has no 
power of complete and absolute alienation of pro- 
perty, of which he has only a limited tenure for 


being m tneir natnre such as to require a long tiira 
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GRANT — conld. 

4. POWER OF ALIENATION BY GRANTEE 
— toiUd. 

lor profitable workine Goncoy, Stuaht & Co. r. 
'XiKAiTNBS Scotag Kowabee , 'VY. E. 18^, OTO 

6. — Grant by zamindar of estate 

for maintenance— “ daaami *’ mndt ta a 

lestee hij the grantee in excess of his estate to uAat 
extent effectual, from eireumstanees — Suit for 
p-yzsmion—LimilaUon AcH^V of 1877), SA.1I, 
Art. Ol-^Sutt for deelaralary detree-Sfeeiffc 
Belief Act (I of J877), s 30 — Adeerse posses, 
sion, A grant of a village for tnaintenaace was 
made by a zamindar to his nephew, operating 
only for life. The grantee survived the grantor, 
and by iferamama acknowledged the succoediog 
zamindar to be entitled to the village. The gr.uitee 
h id, however, already czeented a pottah, deecnbed 
therein as permanent, to a leasee The latter 


GRANT— coaW. 

4. POWER OF ALIENATION BY GRANTEE 
— coniW. 

the permission of, a poojaree no longer in office, the 
prineip.il defendant claiming under a lease from (he 
existing ^ojtrce : — HeW, that plaintiff conld not 
fioccced, in the absence of evidence of a right of 
occupancy, under g. 0, Act X of and his title 
naa bod as based upon a grant from a person who 
had only a limited or temporary interest in the 
Ub'L ^Gooboo Febshad Rot r. Bam Lochab 
Pazbat , . . . - WW.B. 241 

7, Grant by military authori- 

ties of cantonment-land — BtsumpUon i<j Gov- 
ernment. ^ihere Government had permitted the 
military nnthonties to use certain land for canton- 
ment purposes, which land was subsequently re- 


nary right of Government as a landlorrl to demand 
rent. IUmcoand v. Coz-tECTOB of Mibzapobe 

8 Agra 7 


conld not have ,the efiect of eoafirnilng it in ils 
entirety, which, according to the construction of 


acceptance of rent had confirmed the nermaoency 
of the lease, preclude the claim for legal rights, 
even suiiporing that admission to have been made. 
The matter in contest was as to the circcmstdiices 
under which the lessee was allowed to reni-tin in 
possession and their legal eOrct. And on (lie 
evidence, the lessee had been allowed to remain as 
a mokuran tenant for Ids life, (ii) The Miit for 
possession was not barred under article 61 of the 
Linutatfoa Act (XV of 1877) on the ground that a 
decree declaratory of title to have the poftah can- 
celled might have been suf>d for in tbo lesspc'a 


bEBi PxBsuAo RoEBt f. DcniivATn Rot 

I. Ii. H. 27 Calc. 156 
Xc R. 26 1. A. aie 
4 O. W. N. 274 


Grant from person wftl 

intereat-Failure to prot, 
t..? n if In a suit to recover poawssior 

r'aintiff relied upon « 
moMswS pott-nh which ha 1 been granted by, or^tl 


5 RESlElimON OB REVOCATION OP 

GB.^NTS. 


1. Mokurari grant in per. 

pe^ty— of resumption in grantor, A 
raoLurari tenure granted In pemetiiity cannot be 
resumed by the grantor, even if the grantee diea 
without learing heirs i(/JiUT7T BARsnrR r. Foo* 
seer Koozs , , . . 16 W, R. 640 

2. : — Grant of moknrari pottah 

— Pov«r to resume on deatA of grantor, A 
uiokurari pottah granted hy n Rajaof Tipperah ton 
member of his family is, by recognized custom, 
resumable on the death of the grantor. Boor 
MoosjrmEE Koqsree u. Beer Chtodfb Joobbaj 

0 W. R. 308 

8. Amaram grant — Bight to 

resume — Arrears of assessment, liahiUty for. An 
. ' - jf the 


ifnlly 

•ound to dhclwrge, are liable to be sued for eucb 
rreais of assessment. T7jrn>i4 Bajaiia Baji 
’‘eszataperitmal Rauze V. Pemmasasiy 
atadryNaidoo 






See Narasayva 

4 . Annual allowance for 

huq— .4f/oKW«ce attached to hereditary cif/tce 
Rsght of Government ti resume. An annual allow- 
once lor p.ilki huq (palanquin allowance) to the 
holder of the hereditary oflicc of Dcsai of Broach 
held under n jaghir grant charged by former native 
Govcmnicnts m the land revenues of that jiergunnah 
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GRANT— <on«. 

6. RESUMPTION OR REVOCATION OF 
GRANTS — tould, 

ii incident to the tenure ol Der&i and ts not 
rcsumdble by GoTcrnment. Goteosmekt of 
BoMBAT r. DElAll^LLUKKAtllAKOOMUTIltl 

14 Uoo.L A.6B1 

6. Grant by Qovenunont by 

y)roclaniatlon— J?eroeafion o/, by ffoc/amalion 
—Content — ftouer r/. Govemment 
<;annot, by issuing a jub«equent proclamattotu tc* 
Rumc a grant made by a previous proclamation, 
inasmuch as it cannot, any more than a private 
person, without the consent of the donee, 
revoke a gift actually made. Coleectob or 
nATSAOtni r. VviSKATRlT Naiuyak SentTE 

8 Dom. A. C. 1 
See SccnETARV or State ron lM>tA v. Sitaram 
S tnVRAJt . . . I. li. It. 23 Bom. 618 

6. Construction of gift— Tribal 

ettslom — Endtnee tf inienbon In view of the 
circumstances under which an oral lca*e of villages 
at a favourable rate of rent, arid of mdefinite dura* 
tion. was made by the proprietor, a talukhdar, in 


• V ; . I • • 

! • !••• 

7. Effect of resumption and 

settlement on lalchiraj tenures. After resump 
tion and scttlemeot, a lakhtraj estate becomes, to 
all intents and purpose^ a separate tamutdan held 


ORANT— cotiM. 

6. RiaUSirnON OR REVOCATION OF 
GRANTS— conW. 

The allowances were paid till the death of the 
plaintifls* father on the 20th Dcccmher 18.')0, when 
the Collector of Tbana stopped them. On the 23rd 
December 1870, the plaintiffs sued to establish their 
right to the grant and to recover six years’ arrears of 
tlM allowances. IJfJd, that the grant was irresum* 



or vanability e.-ased to the extent of the grant from 

♦ »., t ... — J. - ir. 


•I 


derogate frou* the durability of the grant. The 
Hindu hw implies the religious penalty for resump- 
tion, albeit not expressed m the sanad. A pension 
or other. pcnodical jiayment or allowance granted 
in twrmsnence is nibandha, whether secured on 
land or not O"®'' ‘ liTietlier a private individual 
as nell as a royal persons ce may create a nibandha, 
CottErroR op Tuaka t- IIaiu Similvm 

I. L. R. e Bom. 546 

^ 9. - Madras Regulation IV of 

I 1831— J/adra* Atl IV of iSCS—Iitsvmiilion of 
I inam—ratl Indiii ConjMrny'a Act of SMe 

' — J/enforaf Iinsfr— JAraji njifr, eiiifrnre o/— 
) Secondary eridenre of lo't yrant by ffocernmrnl- 
In a suit to declare the plaintiff ’a title to a shrotrium 
Village which was included in the jaghir granted in 
I n'’3 by the Nawab of the Carnatic to tho F.ast India 
I Company, it api>eareii that the milage in (|uestion 
I bad been previously granted by the Nawab free of 
asaessment to the Kssi of Madras as an endowment 
for bis office, and afterwards to the son of the first 
j CTantee personally, without conditions of service. 

' In 1779 the British Government confirmed the 
' village in perpetuity to the second grantee on ac- 
count of the cfiice of Kazi which he filled, and to bis 
direct heirs who should be fit for that office. In 


8. Grant by Hindu sovereign 

-to Hindu temple— A’lhandha—^ntostAa tadtl- 
var—Eheri) jtimmabundt parVhare path — Aeft- 
gious penalty for rttumpUon The Feishwa, by a 
sanad dated 1790, granted to an ancestor of tho 
plaintiffs, for the support of a Hindu temple, an i 
annualcashallowanceof R350outof the *' Antastha | 
Sadilvar,” and three khandis of nee out of the 
hbetij jummabundi parhhare,” to bo levied from ' 
certain mehals and forts mentioned in the sanad. 


.lUbi UU-. iiuiiuuiiiuu, UMi lutti uauBieiieu me 
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DIGEST OF CASES. 


GEANT-ctftcW. 

5. RESU3IPTI0N Olt i^£VOCAT^O^’ OP 
GEANlS-coflcM 

to the pkintiff under » deed of |>eipetnal 
lease and placed him in poseesston. fiut in 1873 


lands, -(vliich had formerly been allotted to the Til- 
lage watchman as inam, had ^en granted to the 
Kasi ia l8<^2-3 ; they were caltWatcd by taiyats who 
paid raram to the inamdar. The order of resumption 
in 1873 had no refep-nce to these lands, but la 1377 
Gorernment issued pottahs to the raiyats. BeU, 
(i) that the grant of 1779, the tmginal document 
not having been rewoduced by the plaintiff, was 
sufficiently proved ny a translation produced from 
official custody and certified by the Collector in 1839 
to be correct and attested by the Persian translator 


must bare been awaro of the nature of the tenure 
and of the contents of the grant of 1770 and the 
cancellation of the inaoi title-deed, the Goreroment 


that the jilaint'iil was entitled to* possession of the 


aRAVU-YAED-coneW. 

See Rioot of Suit — C iiABrnis and 
Trpsts . . I. L. E. 2X AiL 18T 


. — prohibiting use of— 

See Calcvtta Mtnnapai. CoNSounavioir 
Act, 8. 381 I. L. R, 26 Calc. 492 
2 C. W. IT. 145 

trespass on — 


^ee RErjoiow, offences set^tino to. 


aRAZING. 


I. L. E. 18 AU. S96 


See FasTiTBaos, stotrr to. 


GRIEVOtfS SUET. 

See Hcnt — Gmevocs Hurt. 

See Pb'ial Code, ss. 3i)4 anij 32.>. 

1. 1. B, 29 Aa 282 
8 O. Vr. IT. S44 
I. L. B. 80 Aa 668 


See Mtrmoa—CRimsih Cases— Com- 
MIT.MFKTS . L Zi. E. 18 Bom. 680 


See RioTisn 


1 ( 


8 IT. TT. 174 
24 CslO. 886 
C. vr. N. 423 


See Se-mexce— G ructiTivE Sestbjjcfs 
— PefiaJ CoiU 

XLV o! 1S60), ts. 304 and SZS^Aetavli hy three 
TersonearmtO testh lalhit — intention— Cvlpalle Ao* 
iBifi*— G««wa hurl. 'Jbree persons attacked a 
, . ..j -<«ta •■valiants struck 

'ho person at> 
• eridcoce left 
ree assailants 
eDceofv>hich 


TAitr OF State for Tirnia 

I. L. R. 14 Mad. 431 

GRAKTOR. 

See Estopfzi. . I. B. B. 33 Cale. 015 
GRATmCATIOlT. 

illegal — 

See Ilxeoai. GaATinOTioN. 


officer to give— 


See Pleadeb — Resioval, .busrxwsjoK, 
AND DlsuissAt 1. 1». B. 17 AIL 408 
I,.R.221. A.103 

GRATUITY. 

See ATTActniENx — Subjects of Attach- 
MENT— ANSPiir OR Pension 

I. L B e AIL 173, 834 
■^ee Biiiirr OF Suit— Office or Earotu- 
MENT 1 Bom. Ap. 16 

a Bom. A. 0. 260 
I. B. E, 3 Bom. 470 

gravilyard 

S(t Mmiomedab T.w — Custom. 

I. BhR. 20 Bom. 106 


{W07) 


1, B. R. Elf Au. k 


GBOUiniS OP APPEAB. 

See AFFtii— G rounds of Apfzal 

1 IT. W. 103 
I. B. B. 15 Mad. 603 
B. R. 10 1. A. 170 
See Civil Procedure Code. 1882 , s. 574. 

18 0. W. IT. 143 
Set Sfecial OB Second Apfeid-^ 
Gsounds op Appeal. 

— of second appeal— 

See Civil Procedure Com, 1832, w 244 , 
574 . . 18 C. W. IT. 105, 143 

GUABAHTBE. 


6 O. W. IT. 429 

S„t, eoa 
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OUAnANTEE— fon/rf. 


j OEABANTEE— fonW. 


Sft rni?«nrAL akd Ahejit— E tAHitm* 
or PniNciPAL . 6 C. N". 420 

.Sfp 1\ES Judicata— C iUAM or Acnos — 
CitlARlKTEE. 

L E. B. 27 Bom. 418 


See PnisnCAL and Smrrr— Pi’^cnARnn 
OP ScRCTv , L B. 16 Bom. C85 


1 . . Contract of— Stafu/< of Fraurf* 

(J>S Car. i/), f, 3, #. 4— 21 Qto. llt,e,70, t-I7. A 
contract of pnarantce is a *' matter of contract and 
<lealing” within the terms of s. 17 of 21 Geo. Ill, 
c. 70, and therefore sncli a contract made by a 
ILnciu is not affected by t. 4 of the Statute of 
Trautls. Jaoad^mbi Da^i r. Gnnn 

6B.E. B. 030 

2. Appropriation of payment* 

Cuarantee on odrance |o fimtfed Komfnny. In 

consideration that the plaintiffs would adi-anco n 
certain sum to a limited company, two of the diret* 
tors agreerl that the pUintUIs should repay them- 
velyes the amount “ from the first moneys receiTeil 
by them on account of the said company, and 
each of them agreed to hold himself personally 
responsible for the payment of half the amount of 
any deficiency of the amount reabrol by the plaint* 
ifts in the manacr above described. At this time 
the plaintiffs were the bankers of the eonipany, ami 
were regularly paying and receiving nioney for 


due to themselves from thocompany. Inaaaction 
against the executrix of one of the directors i—Utld, 
upholding the decision of the Court below, th.At the 
plaintifis.as between themselves and the guaran* 
tors, were bound to appropriate the first receipts 
to the pa 3 *ment of the guaranteed debt, and that, 
as they had not done tUs, the guarantee was dis- 
charge. KlCROLLtS r WrLSOK 

I. E. B. 4 Calc. 660 : 3 C. E. B. 301 

3. Custom — Trade euelom »>» Ifeo* 

xoar — Payment* made hy arathdaTg — ^/i/Tcoliow 


I by 5 <fr .V against C lo recover the amount so paid s 
i — Utld, that, if the plaintiffs were congnitant of and 
I aHowed theirnames tobcQscd in the last transar. 
I tion, as was shown to have been tbccasoin previous 
transactions, they were, according to the custom, 
liable to the vendors, and consequently entitled to 
■ rcooTcr over from' the defendant what they had 
paid ; and that, even if there was no actual author- 
ity pren at the time of the transnetion, still as 


lliey were llieKby atithorizeO, It tliey ttiouglit lii, 
to make the subsequent payment which they did 
on behalf of the defendant, or (in other words) to 
ratify the use which the defendant had made of 
tlieir name, and were not deprived of their right to 
do so by their having for a time repudiab-d liability. 
Smi Samdr Minx v. CirnoA Lall 

I, E. B. 6 Calc. 421 
E. B. G E A, 238 

4. Condition precedent— C/zar- 

' ler-/'«irjy— Danm^M, mea-tvre of. 'Ibo defendants, 
31 G «t- Co., entered info a enntmet of guarantee 
with the plaintilfs, Pond C C tC* <7c> , which was 
contained in the following letter:— “In consider- 
ation of your paying us on account of C, the owoer 
of the ship Cnro/ine, chartered by you to load at 
Rangoon with timber, as rcr charter-party tv- 
••uted by him and your good selves, dated this dcy. 
the sum of RJI-SOO, to be paid inatlvaneesad s 
I i>art freight of the eanl vessel (loyable ns foUowTs— 
os, B18.000 at Calcutta and at Ee- 

bay for the disbursement of the vessel lb*ns— >w* 
hereby guarantee and engage to hold yon 
against all losses, dnmages, and ro&y mr g* 
arising from the oon-performnnee of axw*< ir 
acts, covenants, or agreements to Cvir jyz 
oliserveii, or performed by or on tf,/- yur c xi 
said C in terms of the said cliartee.j^r-^- 
I further agree to allow j'ou interest at • 



memorandum thereof, is sent by tbe stranger 


except the last and largest, under which be ha<l | 


to pay the vendors the amount of the loss occasioned 
by 0*4 failaro to payand takedehvery. Inasnit 


voyage from Rangoon to Bocat- -w, 
timbn, aa per chaTter-jiiir*T«*-s>-:_ 
tween ourselves and UieM^- r 

guarantee dated this dry. -r — 
engage ourselves to — — - 

bond on the Rritiih tar-— — . - 

executed in Moulm*^ »“ i • r > 
B of Rangoon, fwt*—:;— 
the aaid C, duly 
claim on the said 
patty was of eve; 
one part and ti* 


-- red 
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GtrARAKTEE— coaW. 

It Ttas thereby agreed that the ship Cardint, “ be- 
log tight, stronsr, and staunch, and in every way 
fitt^ for the voyage, and now at Bombay, ehaJI 
With all convenient despatch proceed to the port 
of Rangoon in British Burma or so near thereto^ 


QVARANTE^-^onUl. 

claimed a Jess saa than these damages would 
amount to, and therefore the plaintiff’s claim nas 
decreed la full, pBEsTOsrjTB DarojEEsnoy r. 
Grboobv ... 1 ind. Jut. W. 8 412 


5. 


V. — ■ - Surety, discharge of— D m- 
Act, a. U2. 31 was 


*" .'-‘'V’ uuu ueuvw luo same on being 

paid freight in the manner below at and after the 
rate, etc., “ the act of God, etc., excepted.” The 
freight to be paid as follows Rl8,000 m OtU 
cutta on the signing of this charter-party, 113,500 
the 
tbo 

, , ,u „ , to 


anti M became indebted to Goverament in that 
amount. On the re-sale. Jf was again declari’d 
purchascr.^ond being unable to furnish the ncccssaiy 


[““•■'Uiatciy upon the ilisbursements Wing satis'- 

Bomb 

rcasor 




1 -ttit- utuiig on ueuaiJ oi A JJ, anrt th 

, r ■ e of thi 

, Dtlebtei 

be un 

■ _ . . cnmet 

out. In an action by the plaintiffs against the do 
lendanf s on the guarantee; — UeU, that the covenan 
to transfer the mortgage of the Jloulmein was in 
dependent, and not a condition precedent to thi 
pUintiff’s right of action. JleJd, also, on the facts 
*hat the representation in the ciiartcr-party lha( 
the Carofine was, while lying at Bombay, “twht, 
et^rong, and staunch." etc , amounted to a contract 
that the ship should bo so, and th*, tMeadsnts' 
guarantee covered it. Held, also, that the defend- 
acts, not being parties to the charter-party and not 
havnng bound themselves to any a^exsment of 
V^y the penally 
clause of the charter-party, but 
against them must bo the actual 

—that i* J 

tho bala ^ . 

vMuce A . 
the date 


A yuB ijuv cn'-ctM.n’tu ny iea»uii oi me met 

fnat (he indebtedness of .If svas not disclosed to 
him By the CoUedor. SEcaBTAsy of Statb ron 
iKDia V. yiLAMEBAM PiLLil I. Xi. B. 0 Nad. 406 
6. - ' -- Intostion of partlea— Rond 
fide endeavour to perform ciigi^rment — Rendft^. 
When a third person voluntarily consents to mout 


been a bond fide endeavour on the part of the r<s> 
epondeot fairly to perform hU engagement, and 
(here having been » disposition on the part of the 
appellant to throw obstacles in the nay of the per- 
formance, • < ’. . -<> .. 

coasoqneni 

dbmissed. « ' ' 


*1. — ‘O'naacertained amount — Pro- 


B. . 


. Eflhct of guarantor signing 


voucher aa Bittety. Wliere a surety for the pay- 
mcot of the price of goods sold to another person 
signs as voucher for them, that fact does not alter 
h« position as surety Or make him primarily re- 
sponsible for them, Aouti-iB v. 

CnvKDBB Shaw . . , 23 W. R- 209 


Becomtnendation 


to 

money — Liability to repay. A mere Tecomrecnda- 
tion by one party to another to lend money to a 
third party does not operate aa a guarantea nor 
render tho first party liable to repay tho loan. 
Jdqoat Iiro».n NARtiv RoY Diowmm i 
TABI9EE BiSSEE , . • 24^.11.446 
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OtJAHANTEE— ro7.W. 

10. Construction of contract 


gnirsntwingVn t‘nif’o>cr against loss by tlic mlv 
conduct of a poraon cmploj c<l as agent of tbc guar- 
antor: — lUId, that the Joss, to bo rccoTcrable in a 
smt against the guarantor, mu«t be fho^nt to hare 
arisen from mi'conduct on the part of the agent in 
connection with the busincM of the agency, and to 
be u itliin the Fcopc of the agreetnent. Tlie khezan- 
chi of a district trca«urj* guaranteed the Goeem- 
ment against loss arUing from the misconduct of 


proceeds appear to correspond m Ins accounts with 
the value of the stamps issued to him ; but, under 
cover of the above jwjroent, iio misappropriate 


caused by the forgery,, were brought within the 
scope of the agrccreent by the fact of euch mis- 
appropriation and false accounting. Set Kisbek 
V. SECSETAItY or STATE TOU ISOti ' 

E L. B. 12 Calc. 143 

Ii.B. 12 I. A. 142 
11, ■ Guarantee on condition of 

not taking criminal proceedings — Conn- 
d'rnUon—Compwn'itng ftlony, S gave to the 
creditors of II a guarantee lor the payment of tho 
debts due to them by U. As a consideration for 
this guarantee, the editors were to abstain from 
taking criminal proceedings against // for fifteen 
days, and by implication nere to abstain from tak 
ing euch proceedings attogetber if tfie said debts 
nere paid within that time. Held, that ruch a 
guaranteo could not be enforced by the creditor. 
A man, to whom a civil debt is due, may take 
aecurities for that debt from his debtor, even though 
the debt arises out of a criminal oSence, and 
ho tlircatens to prosecute for that offence, provideil 
lie docs not, in consideration of such sreuntips. 


12. Guarantee for rent — Aens* 

— Indftnviti/~-Dtah{lily—Conlinuinff ffvarantce~ 


OTTABANTEE— conW. 

by one the father of the plaintiff. /? cn ins part 
rrquireri a giiaranfcc or indemnity egam«t any rent 
which might not I>e |»nid by JJ, and which he might 
under his propp«cd guarantee become liable to pay. 
The defendant’s father, 0, aecocdinglv gave a gua. 


from him the rent due and certain costs and ex- 
penses. S then died, and tho plaintiff, as his re- 
presentative, brought this action against defendant, 
the legol representative of 0, to recover the amount 
of the decree and costs which S had to pay. The 
Court of first instance deerecil the whole claim witli 


iiig guuiautvt. unaui iiic lueuiiiiig ui s. i.il ot the 
Indian Contract Aet, still, having regard to the ob- 
ject for which the two guarantees were given, it 


Held, further, that neither G if he were alive, nor on 
ins death the defendant as bis representative, could 
bo made liable for costs and expenses which S had 


to Copat Sp.th p. Bhawani Prasad 

I. It. B. 10 Aa 63L 

13. RoTocation of guarantee — 

Conlraet Act (IS of 1S72), s. 260 — Surety — lAoLtlity 
Of surety fo a firm u tuck has wnAeryone change tn tt» 
coRxfilution — Cause of a'tion — Surelv bond. Tho 
defendants B and Jf, on December 6th, 1895, 
executed a security bond, the condition of which 


v, luu 111 «ui,, tojit, luiie ueiug a change 

in the constitution of the firm, it came to be 
styled and designated as “ K. Slookerjce Rnd Son.” 
Defalcations on the part of J5 were discovert 
between January 1897 and May 1900, «.e,, while 
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QUABAITTEE— foncW. 

£ wa3 m the service of “ N.Mookerjee and Son/’ a 


«au«e of action was sho^rn to exist a:;ainst the d?' 
fendants — having been taken : — Hfld, that, there 


OUARDIAN. 


1. D. K. tiS Calc, 6t>7 


1. Appouttsiest 4471 

2. Dunns anp Powxsa op Guarduus . 4480 

2. BATinCATIOJT 4502 

4 . DisQUAUPIED PaOPRtEPOBS . . 4505 

A. Lubiltpy op Guaadtaks . . . 4508 


See Act XL or 1858 (Bexoia 3£tKoss 
Act). 

See AaBmuTiox . 8 O. W, If. 87 
See Civile PBOCESUiiB CooE, 1882, s. 44O. 

I. la H. SI Som. 413 
See Coio^snsE— CoNSTROOTiox, Ew- 
roBCtNO, Effect op, akd Settiso 
asnjE/ Deeds op CloMPR0^^^E 

1. D. E, 30 Calc, 613 

iSee Cpstody op CtOLDBEir. 

See DiCDABiTOBY Decsee, Suit *ok — 
Adoptioit . I. Xi. E. 30 Calc. 613 
See GUASDiair ad ijteii. 

<8<e QcabdiaK AMD Mimob. 

<8ee GuABDiAM and Wabd. 

See OuABDiASs and Wards Act (VIII op 
1890). 

See Guabdiams and Wards Act, s. 41, 

I, X(. B. S3 Dom. 418 

Set Hindu Law — Guabdum. 

See Letters op Administbaiiom. 

L If. B. 4 Calc. 87 
L D. B. 84 Calc. 706 
See LniiTATioir— Q uestios op Limita* 
TioM . . . 7 C. W. If. 584 

See LimitationAct, 1877,8.7(1871,b.7). 
See Lootation Act, 1877, s. l&_ 
Acsnowledoiient of Debts. 

L Ii. B. 26 Bom. 221 


GTJAHDIAIT — eontd. 


See LisfiTATioM Act. 1877, s. 20. 

I. L. R. 28 AIL 698 

See Lunatic 

See llAitotlEDAN Law — Guardian. 

See Hajop.ixv Act. 

I. Ii. R. 31 Bom. 80 

See Minor. 

See Succession Certiptcaie Act, ss. 6, 7 
AMD 9 . I. D R. 25 Bom. 623 

— — ed litem— ' 


See Civn, Pboceddbc Code, 1882, s>. 108 
I. lu R, 24 All. 383 
See CoiiPROUigE — O ompbouke of Suits 
pndeb Crm, Procedure Code 

16 Vr. R. P. C. 22 
I.D. R.SUad. 103 
I. Ii. R. 8 Calc. 810 
I. L. R. IS Bom. 137 
I, D B. 16 Bom. 694 
I. D. R. 12 Itfad. 483 
I. D. R. 17 AU. 631 
r. I,. E. 21 Mad. 81 
1. 1, R. 22 Mad. 378, 638 
L D. B. 23 Bom. 620 
See Lunatic . I. L. E. 6 Mad. 380 
I. Ij. B. 16 Bom. 132 
L L. B. SO All. 2 
I. L. B. 18 Bom. 136 
1. 1,. R. 23 Bom. 403 
I.Ii.B.24 Mad. 604 
See Majority Act, s. 3. 

Llf.R.! Calc. 388 
L L. R. 18 Bom. 285 
See MmoB — R epresejitation op Minor 
iM Suns. 

See Wobtoaob— Reuejiption — ^Miscel. 

LAREous Cases I. D. R. 27 Bom. 23 
See Pabsi JJIabbiaqb and Ditorcb Act, 
s. 30 . . r. t. E. 18 Boia. 366 

See PEAcncE— Cmi, Oases — InteReooa- 
tobies . . I. If. R. 10 Bom. 187 

See pBAcncz— CrvU. Cases— 

Friend . X Ii. E. 16 Calc. 771 

— appointed under Guardians and 


See ^liNDB • 


33 0. TV. I7. 643 


- cBPtifleated— 


Set Co'iPROJiiSE — CojirKOMisP of .Suits 
UNDER Civn. Procedure 

7 c, w.T*. yi> 

continuance of parent's goard- 


nsbip — 


Kidnappinq L I( R* 24 Mad. 284 
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GUAUDIAIT— <ont.f. 

contract modo by— 

S(e SrECinc rEr.roRMAML — S ploal 
C . . 1. li. n. 12 Calc. ie»2 

I. !>. n. 22 Calc. 646 
I. !•. B. 18 Mad. 416 
L L. Jl, 27 Calc. 276 
11 0.W.N.207 

discborge or death of-* 

5 II^ 0 R , D I*. B. 30 Calc. 768 

negligence of— 

Stt Limitatiov .Act. a. 5 . 

I. li. B. 20 Bom. 104 

non-appearance of— 

See Civil Procrdcp.e Cfinc, 18S2, k. 108. 

6 C. W. IT. 68 

posBcealon by- 

fit* AiiYTr.SE Po3srs'«it>N. 

L D. n, 30 Mod. 146 

powers of— 

See LiiirriTioN Act, 1877, a. 20. 

29 Calc. 647 

, - — power of, to bind minor— 

See Gcardiak and Warp. 

I. UB. 34 Calc. 892 

removal of— 

See Appeal— A cre— A <t XL op 1858 

7 B. L. B. Ap. 8 

See Appeal— A cre— OcABmARa abd | 

WiRDS Act . I. It, B. 19 Calc. 487 
I. Ii. E. 20 Bom. 087 
I. L. B, 23 Calc. 20X 
I. ti.B.2a ALL 433 
1 C, W. N. 693 

See GptRDKBs akd Waros Act, s. 59- 
I. li. B. 18 Bom. 376 


1. APPOINTMENT. I 

1. Application to appoint gnar. | 

dian— .Vinor— ^c< IX 0 / 1861, « J and 6—Pre. j 
ftowA apjiIjfaOon whtch hnd been refused. A Conrt | 


Nehalov.Nav.al . . X, I,. B. 1 ALL 428 

2. ‘ . Jnfanl~powtT of 

High Court — .4p/./iVuIion fiy p<<tlion tncAouI sutt. 
On an appLcatioo made on petition withont soil for 


GUARDIAN— fon?./. 

1. AlTOINTMKNT-<onW. 

for enquiry aa to tlio proper perron to appotnted 
guardian /a tAe rnotter 0 / JIittw 

X L. R. 2 Calo. 367 

3. Power of Conrt to appoint 

guardian of person and estate of a minor. 
The iioHcr of tbc Court of Chancery to appoint 
guanfiana to infants, whether aucb infants hare pro* 
perty or not, is possessed by the Ifiijh Court. Jle 
jAUAKXtTn fUnJi . . 7. Ia N. 19 Bom. 66 

4. ' Inherent potetrvf 

High Court to appoint tjuardian — Ovardian* and 
ir«rdi Ael {VIII of JSOOy—Apj’oxnlrnent 0 / Hindu 
father ae guardian. Ihe High Court has tho power, 

' r It... /• ..^1' 1 


maffer 0 / tXe pet'fion of jAiniM Lrxvoa 

I. Ii. B. 16 Bom. 634 

6 . — - Qnardiansblp of female 

minor— J/otwneifan Idif— Brny lieg, X of I79S, 
s. 21— Art S.L of J85J, t. 27— Act IX of 1861. Ilie 
eOect of a SI of Uegulatioo X of 17DS and of a. 27 
of Act -XL of 1858 IS that no person other than a 
female eball in any case be entrusted with the 
guardianship of & female minor, lltld, therefore, 
where a Uahomedan mother had by marryioe a 

ctM..— • • ..V* ... .V., .-...I . .1 , t 


the (act that the proceedvng in which the tight is 
sought to be established is under Act IX of 18C1 
does not affect the rule. I-C7EEmjK v. Kajo 

XIaB. 10 Calc, is 
6 . Female^ minor. 


7. Certificate of guardianship 

— ^et Xfi of 18S8, a. 7 — Miner, 'the grant of a 


X X. E. 18 AIL 78 
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GtJARDIAlT— confj. 

1. APPOINTMEKT--co»f4 
8, -■.■■. ■ Guardianship of ostato of 
minor paying revonne to Government — 
Mad. Eta. V of im, s. 20~Mad. Efy. X of XS31, 
». 2—Mtn.ar-~Eatnit -jiayiny rtwfiut la Ooeernmetif 
— Juris/lichcoi of Dnlnrf Court A Bislrict Comt 
has no juriscjictjon under a. fO of Rf'gui&tson V of 
1804 »nd 6. 3 of Regulation X of 18.71 to appoibi a 
guardian of the es^te of a minor when the estate 
pays revenue to Covernruent. Ex parte Rrit- 
niiiAsrAS , . . Z. Za B. 6 Mad. 187 

9.. Guardianship of children of 

deceased husband— /let A'F of IBS6, » 3—lte~ 
mamwjt of ifindu mdou. On the re-niarnago of a 
Hindu widoir, tl neither aho nor any other person 
has been etpressly constituted by the will or the 
testamentary disposition of the fieceawd hushaod 
the guardian of the child, an-^ ' 
pertvof^*® — 


IV, and 

I 


. ‘ .il.*iAihl85 

r*. Guardiauehip of minor co* 

shares— dsf XL of 2SS8 — Ouardian and minor 
—Eehiiott of manager of )atnt etlalt ea co-aAnixer 
wndir aat A co-shatet in aotestral family estate 
under (he ititakshaca iaw, the cu>propnetots being 
mloors, though he may have power to manage the 
estate, IS nut in consequence the (ruardiftn of smh 
toxaors for the purpose of bmdiog them by the exe- 
cution of a bond charging the estate ; nor is tho 
eldest male member of the family, bwog of full age, 
goaidUn of such tmnots (or the purpose of defend- 
ing suits brought against them for money advanced 
in respect of the estate, oofess he liaa obtained a 
certiBcatoof artministration under Act XLof 1858, 
s y, lh.it Act shows thathoisnotguardianofthc 
minora, the vsre of «koee persona aud property 
(unless taken under the protection of tho Court of 
Wards by s 2) is subject to the jansRct'oa of the 
Cird Courts nmoeprasan v. IlPsnr/rEHViii 
SiKon . I. ti. R. 8 Calo. 658 ; U O, I.. B, 210 
A. 27 

11 . GiKzrdians and 

IVard-s A^l lyXII of 2890^ — SUnor, a mem^tr of 
joint Milak^knra famdii and finjin? r.o ©epnrola 
lirvueTUi— Aet XL of 18S8. Under the Goamiaiis 
and Wards Act. J8W, a guardian cannot be ap- 
pointed of the property of a minor, who ia a 
member of a joint Hindu family govetued by the 
Mitalcsham Jiip, and possessed of no separate 
estate Hiflerenea hetiiecn the nnard'sna and 
Wards Act, nnd Act XL of 1858 stated. 

D'lTinp'Tia'l r X<'>h'pi-r,a'i -7ibA I. L. E 8 OriU. 
6S^ . L It 9 I A 27, csjiUined Hor«7i.7Sflt> 
Eamc/ianiira v Ti-ataii Knthna, t. L. R. 8 Ikm. 
395, aivl AfiftiKt/r v Roma AkW-o At^an, JS 
Moo. i. A rs. refcrretl to Stum Koah n Mowa- 
.•foWjvSam.i . . 1. 1,. E. 10 Calc. 301 


GUARDIAN-conW. 


1. APPOINTMUNT-oonW. 


12. 


— Guardiam and' 

Wardn AcliVlll of 1&90) — iJ/jjlof eo-parcetitr in a 
joita lliada /arat'fy igwmtd hy the Mtlal shorn laia— 
Hindu iaxc-^Guardian of ■firrfan af minor. Under 
Art Vill of IS.OO, & guaidtati cannot be appointed 
to the property of a mirior who is a meinber of a 
jcMoC Hindu family governed f>y the ILtakshara 
law and possessed w no separate property, A 
guardian of the person of such a minor may be ap- 
pointed under the Act. VirfCTAKSHAPfA v. Nit-- 
OAKOAVA . . . I, Ii, R. 30 Bom. 308 

23- - - — — — — Appoinlmtni ^ 

juardian. of proptrty of mirfor— Jfiuor fr/,o is a 
mcmfi'i- of a joint Hindu family. It is not compe- 
tent to- a Court under Act VJII of jsp!» to appoint 
a guardian of the property ot a minor who is a 
member of a joint Hindu family. Pirtipo^j^appo 
V. Xflr/anyata, /. L, E. 19 Ham. 309, and i'Anm 
Knar r 3/oAonif»'fo Salmy, I. L R. 19 Cole 301, 
referred io. .InABUo Piaoa t Gakoa Bishan 

I-IaK. 17 AIL 528 

14. - — Guardians and 

Wards AH (177/ of 1899). s. Sd^Ouardtan to the 
proiiereyafaminorwhoia a viemherofajointHlndH 
/'imify. it is not competent to a Court to appoint 
a guardian to the property of a minor when such 
minor ts a member of a joint Hindu family and haa 
no other property than his shato ia the joint family 
estate. JhaU'u Stnyh v. Oanga I. L. B. 

17 All. 329, and Gurja v. JMtrStnyhfAB WttUp 
.Votes {1893) 30, refcrriKl to. BAVumr P»a?ad 
p Kffaft . . iIi»B.20 AU.400‘ 

J8. - Rival clataantB— -CuarJion* 

and Wards Act {VJII of JS90), » ir— Refatwn. 
sA»p. Ia appointing a gaardwn of a minor andcr 
Act Vlllof 1800, themain question for the Court 
to determine Is what is for the ‘ - 

minor j *' ‘ 


pbcaats as ^ - uuuw 

that tho fat .umul \nU be better looked 

aft«. Befora Act VIII of 3890 was passed, no 
celatioo other than the father or mother bad an 
absolute right to the custody of a Hmdu mmor 
The law now gives oo such absoJate right. Krtshto 
Kishme Jfeoyi v. Kaiu Hoyt Btisi, 2 /. A 8- 383j 
reterrtd to. BniKno Kosa v. CiUMteLA KoEn ^ 
2O.W.ir.l01 

18. AppointJaent of ^ardian 

by vviU— Applicoiion for oerti/tcate of 9’*^''^'^^ 
ship— Oaardiaa end Wards Act {VllJ of J83d). 
t». 7,<d. (3), 13, and dB-^Procadure. When a penoa 
alleges that ho has been appointed 
minor under a will, do one ef«e can be 
gvsrfiaa under s 7 (3) o( Act VJII of IS^ 

IS found, alter due inrestigatlon, that there 
valid will. The procedure nndcr Act fr.-fr, 
is ooS /nteoded to be summary. SJWnn*^- 
BEoaii . . . I.L.B.l7Bom.6eo 

17 'TastaiaeQtaty apPo/®*®®.?* 

of a guardian — Guardians and Wards AH \r I 



{ 4475 ) 


DIGEST OF CASES. 


{ 4470 ) 


on ABDIAI^ — eontij- 

1. ArrOINT5IENT-<-orJ(/. 

of ISOO), ts. 7, S. A Iliodu mother has no aalho- 
ritj to appoint a ^arjun for her non by irill ; it 
is accordingly tho duty of the Court, on an ai^i« 
uatioii umier Gnardians and Wards Act, 1890, for 
the appointment of a guardian for the son ot a 
Hindu %ndow u ho had purported tomakesuch an 
•appointment, to inquire, onder a. 7, as to the ae- 
ces«ity for an appointment being made and itself 
to appoint a fit and proper person. VeifKaTra 
Gaeu r. Veskaia NAfASisinuto 

L Ia B. 2 Mad. 401 

18. — Tcatamontary gnardlans — 

Ifinor Tuidtr.g out of I'lt juriiiittion of tht Court— ‘ 
Lrttrrs Pat<nt, fltgh Court, tl. 17 — Ouanliaiu nnd 
Wards Act (F/// of 7S9fl). 4, 7, Case in which 

the Court refu<ed, cn a eummary proceeding nnder 
cl. 17 of the Charter, to appoint a guardian of tho 

E irson and property ot an infant who was not a 
nrowan British «ubject, and who was bring 
outside the limits of the ordinary original civil 
jurisdiction of the Court, there being tcatamentaty 
guar'Iians in existence, sod no application or suit 
filed to remove them. On these two last grounds 
the Court also refused to appoint a guardian of the 
infant’a property under Act VUl of 1800. Intht 
fnatier of Suiso ChttsPer Stson 

tlAR.21Calc. 206 
19. — _ Minor rosldittg in Sngland 
— /urMtefton of Covrt. Where a mother 
residing at Poona, the widow of a deceascrl 

W....... I.VflV....* .J T> 1..4 jjg 

• , ■ vildttn, two 

. . tho thirl a 
og in Eng. 

land, and to have certain payments mado to her 
out of the estate of their deceased father on their 
account, and to have certain powers over their 
X«r8ons given to her, and to have the costs of tho 


■” ■ 'ir appoint- 

■ ■ ' JJourts than 

_ ■ 111 of 18VO). 

• ' ' Court — 

* Iliyh Court 
, 1. n—CorU. 

8. 14 of tho Guardians and Wards Act (VIII of 
1800) does not apply to tho High Court m tho 
exercise of its original civil jurisdictioD ; and the 
term “ report ’’ in cl. (3) of that section refers, not 
to a judicial reference, hut to a ministerial act. 


that a Judge of the Original Side of the High Court 
should hear and determine the matter. Utld, that 


OUABDIAN-confJ. 

1. ArrOIAT3lENT-«mld. 

each direction was in order, and that tho Judge who 
determined tho matter Ivad jurisiliction to do so. 


of tho minor. In f^e mattfr of Fakarcodrt 
Maiiohed Cnowntrav. Hafiz AsniiKTODnr 
AtiMED r. Garth . . 1. Zi, II. 26 Calc. 133 

3 C. W. N. 01 

21. Guardian ad litem— Court in 

tchteh suit is proeeedin/j. Guardians ad litem should 
always be appointed by the Court in which the 
litigation is pending. Asosviiows 

‘ ** 6Mad.Ap. 8 

22. Appoi'nfmsnf of 
fflolAer telere there is not male reiafit'e autldble. In 
the absence of a competent and unobjectionable 
malo relative, ready and willing to act as guar. 
(Iian ad litem of an infant, the mother of the infant 
may bo appointed such guardian, if there ho no 
objection to her on any ground but that of her sex. 
la lAe matter of Dasaffa fiix Scbrav ' 

1 Bom. 134 

23. ■ Appointment hrj 

Judge in default of relatii-e—’Afl XL of 18S$ — Civtl 
Procedure Cede, 1SS2, s 44S. Jf no friend or 


24. Ifezt friend— 

Uncle— Ntpheuy—ilaliomtdan law The rule of 
Mahomedan law that an unde cannot be the guar- 
dian of the property of a mmor does not prevent an 
unefo from representing his infant nephew under the 
Code of CiviJ Procedure aS next friend m a suit. 
Abdui. Baei f. Rash BEtiant Pai. 

e O.Ii.B .413 

26. I - iSuil ayaiTist per- 

son not appointed guardian by Court. Neither 
the C^e of Civil Procedure nor the proviso of s. S 
of Act XL of 18J3 gives a p’aintifl any pow er to 
institute a suit against a person named by himself 
as guardian od litem on behalf of a minor, nor when 
he baa done so do they pve to the Court the 
power of transferring, by n mere order made 
ex parts, such an irre^ar proceeding into a suit 
against the minor. Gusc CmrRH Chhckerbotty 
V. Kau Kisses Tagobe , I. Ia B. 11 Calc. 402 

20. Ifiners’ Act, 

XX of ISSP-Act XV of ISSO, s. 3— Appointment 
of guardian ad litem — Oitxl Procedure Code, 1877, 
as. 45S, 458—Costi. Whero no administrator of 

7 0 . 


voi- n. 



( 4477 ) 


DIGEST OP CASES. 


( 4478 ) 


GUABDIATT— 

1. APPOINTMENT— conW. 

the estate of a. minor is apj)ointe*l under Act XX of 
1864, there is no objection to the appointment of 
a guanlian ad lilem under s. 44^ of the Ciril Pro- 
cedure Code (Act X of 1877, as amendwl by Act 
Xn of 1879) for the purpose of defending a suit 

, -u. •_ , L v»' ' has no 

guanlian ad 

. inor’s estate. 

Neiiner Act Xa ot ibia nor the Cml Procedure 
Code (Act X of 1877, as amended by Act XII of 
1879) empowers any Court to appoint a pereon 
against Ins or her Mill to lie a next friend, guar- 
dian otf fifem, administrator of the estate, or guar- 
dian of the person of the minor S. 458 of the 
Civil Procedure Code (Act Xof 1877) is not, 
so far as regards payment of costs, applicable 
to any person appointed to act as guardian ad 
hietn without his previous assent. S. 3, cl. (5), 
of Act XV of 1880, preserves jurisdiction to a 
Court to try a suit against a minor, noti\sth* 
standing the appointment of one of its olTicers to 
be the minor’s guardian ad ItUn The decision in 
JtfoAwn Ithwar v. Haiti Bupa, /. L. B. 4 Bom. 
638, is superseded by Act X\’ of 1880, s. 3, cl. (6), 
in 80 far as that decision adected officers of the 
Court appointed guardians ad hUm under e. 456 
of Act X of 1877, as amended by Act XII ol 1879 
JaDOW MiTUI P CtniAQAIf Raiceaud 

T. Xi. B, 6 Bora. 806 

^ 37. j ; — „ - Chanfje o/ guar. 


GUABDIAW— confd. 

1. APPOINTMENT-conJd. • 


. ' 1. 1». B. 23 Mad. 187 

30, , Nazir of Court — Mtnora' Ael, 

XX of iSSi — Bnmhat, Citd Courlt Arts, XI I' of 
1869 ard X of 1876~-0/J!eer of Coiernmeat — CoU 
Uftor — Public Cunitor under Act XIX of 1841. 
'I he nazir of a Civil Court, who is appointed guar- 
dian of the estate of a minor under Act XX of 
1804, is not an officer of Government within the 
meaning of a 32 of Act XIV of 1869, as amended 
by & 15 of Act X of 1876. An officer of Govern- 
ment, in order to come within those enactments, 
must be a party to a suit in his official capacity. 
The only officers of Government whom Act XX of 
1864 contemplates as guardians of the estate of a 
minor in their officml capacity are the Collector of 
the district and the public curator, appointed as 
such under Act XIX of 1 8 1 1- A S^iibordinate Judge 
who, under s. 45B of the Civil Procedure Code (Act 
Xof 1877,8sarcended hy s. 7Jef Act Xl/of fS7'»)* 
appoints the nazir or any ether officer of his Coart 


war i’. lUFr Kri'v . L xa ai, 4 aiui-. uol. 
31^ - J/inor, e«i< 


pereon. JwAtA Dbi v PiBBBtj 


I. Ii. R 14 All. 35 
- Husband and 


tetfe — Suit far divorce ujider Ford jl/arrtiiyc Act 
(Xr of JS65), s 30 — Jlinor — Age of majority. In 
a suit by a hu«band for Uivor<e under s 30 of the 


I. Ii. B. 18 Bom. 8 


-. I pjiral by 


l^rrion olh’r than yiiardinv Two deleiidanis 

•Riit, living minors, were represented hy a proi^riy 
appointeil gi-ardUn nd l,Un. Cpo’i a decree heinz 
^'*1 I of the pkintiiT, nn appeal was filed 

fin belialt o( the minors, by their mother, without 
any order obtained by ber constituting her guardian 
and without any previous removal of the properly 
appointed guardian orf l,Um. Held, (i) that the ap. 


been apiKUnteu guaiuiaii ua lue'it. lo pm. ijiui-,eii m 
communication with the natural guardians and 
other Inends, bub the Court may refuse to go on 


cd to pay t — tlebl, mat me V/OUii, ii it ciiu , 

can« el the appointment of the nanr as I*, 

hum under s 458 of the Civil Procedure Code (AJf 

3a. Osrtiiicate of 

tlon of minor’s estate — 4finors .fi 
—Default »a apvcarance as indirnUnf) f . 

redare. An order for the issue of « 
administration to any particular in . i j, 

Act XX of lS6t ought not to h? ‘n^*’ * 

ascertained whether that individual is ^ 



( 4«0 ) 


DIGEST OP CASES. 


( 4180 ) 


GU ASD I AN— 

1. ArrOINTMEKT— contrf. 

t&kp it. Where mi order for the j«sue of a trrtifi- 
cate of administration was made on default of the 
mother of the infant to appear and ahov cvi» 
the certifieate should not In* issucil to her:— WcW, 
that Buch default in appearance ouf'ht not to he 


nomineeof the Buingcredilorol theinfsnt. DiBaJi 
r. Mircti . . . L Ii. n. 6 Bom. 310 

S3 Power of appointing guar. 

dians— Gunrifoin oppointefo/ property?/ tt minor 
vfiotraso tntmhtr of a joint Hnfiu /nmify. Me 
properly firiny joint properli — Sonr/ion yiwa for tale 
of family property tn irKicA minor had a *Aare. 
JuritdiV/ion of UiQh Court. Under its general 
junsdiction, and apart from the Ouardiana and 
Wants Act (VIII of 1800), the High Court has 
power to appoint .a guardian of the pruf-erty of a 
minor who IS a member of joint Hindu family and 


property id which the minor was interested. HeU, 
under the special circumstances of the case.tbat 
the sanction should he given tn re MASiRai, 
Hctrootav (H'OO) . Z.. Ii B. 25 Bom- 353 

24. , , , - Ouardtan and 

Wards AH (17// of JS90), «. 10— Guardian and 
minor — Diterttion of Court or to appointment of 
yuardiait’ In this case the High Court set aside 


happier with her matemil grandmother with whom 
ehe had been Imng since the age of Ti, than with her 
falb-r Bisdo v Shah Lal (1906) 

I. li. 11.29 AH. 210 

35. ' • .1/inor — Cvar- 

dian and Wards Art ( VIII of 1890), s 7— SoatAnl 
I'arganns—Poirer of the Dutnct Jwlye to appoint 
the Dtpuly Commxtuoner as quardmn token holdiny 
SimullaneoHsly the offices of District Jttd'je and De- 


even though the application w ould be to himself in 
his capacity as a District Judge ; and the District 
Judge IS not prccludetl from appointing tbe Deputy 
Comniissioneras guardian to the minor, even though 
he himself may hold the Jitter office KrsiiOBm 
KUMARI V. SlTtAHARU'! PmoTl (i^) 

I.I<.B.34 Calc. 509 

36. Attainment of majori^ — 

Ouariitn and Wardf Act (F/// of 1890), s 52— 


aUABDIAN— fonW. 

I. APP01NT.MENT-c(wW. 

/ediViB .VojVifv Acl{tXof /S7J), «. 3— Guardian 

and Minor — LffeH of appointment of yunrdian 

Cin( f’rocrdiirr Code, s. diO. Where a guardian 
has onc-e liecn njijiomted under the pronsloni of 
Act No. VJII of IS'JO, the attainment of majonfv 

bythe-*-' » — - 1' 

twenty 

dian a] 

before ■ 

" * ’ Horn. 281, 

* . ‘ ' T. CAampo 



I. L. E. 29 AIL 672 

37. TeBtftnlentary guardian — 

Guardian of minor "appointed by an authority 
competent in IhU behalf," mmniny of—roxeers of a 


tary guardian, itia not by virtue of any statute s 
for a. 17 of the Indian Succession Act docs not 
apply to the will of a Hindu If, therefore, the 
power enst it muit be under Hindu Law ns distinct 
trotn statute. Itwould not be m accordance with 
the onlinary use of language to speak of a father, 
whose flower (if any) rests on the General Hindu 
Law as “ an authority competent in that behalf " 
It is clear that s. 410 of the Cini Z'roccdiiie Code 
does not apply to all guardians, for it would be 
ioipcssible to suggest that it applies to natural 
guardians. BobinLAL v. 3Iorirsi (1007) 

I.l..'E.31Boi&.413 


2. DUTIES AND POWERS OF GUARDIANS, 

1. Filing accounts of estates — 

—Payment of debts harr^ by lapse of tim*. Guar. 


..... oW.lLur 

2, Accounts and inventory — 

iliiwrs' Act {XX of 1861), ss. 6 and 16. The person 
appointed admioistrator to a minor’s estate under 
a 0 of the Bombay Minors’ Act (XX of 18G4) is 
not liable to furnish an inventory and accounts 
under *• 16 of the Act. Vaixakdius Hiriciiavd 
V . Gosaldas Tejisam . 8 Bom. A. C. 89 

3. Property of minor in hands 

of Court— Broker’s right to rreei'ie and apply 


Court to defray the expen-ies of the hurnobedh and 
marriage of the ward. MONEitoxroyATn Dev r. 
Aesnoorosa Dcr . 1 Ind. Jur. N. 8. 24 

7 c 2 



( 4477 ) n DIGEST OP CASES. 


( UlS ) 


GDARDIAIff— coniti. 

1. APPblNTJlSNT— con«. 

the estate of a miaor is appointefJ 'onilcr Act XX of 
1864, Here ia no ohjection to the appointment of 
a jjuanlian ad (item nnilcr s. 44^ of the Ciri! Pro~ 
cc3»re Code (Act X of 1877, aa amended by Act 
Xn of 1879) for the purpose of defending a suit 
against the minor. Act XX of 188U s. 2, haa no 
hearing on the c&'sf of a neit friend or guanlian ad 
Idem not claiming charge of the tninor’s eststfe 
Neither Act XX of 1864 nor the Civil Pioceduce 
Code (Act X q( 1877, as amended by Act XII of 
1879) eropoM era any Court to appoint a per«oB 
agatn&t hia or her " id to tie a next fnend, guar- 
dian ad Idem, administrator of the estate, or guar- 
dian of the por.son of the minor S 4.58 of the 
Cin! Procedure CVjde {Act Xof 1877) is not, 
so far as regards pavmtnt of costs, applicable 
to any perron appointed to aot as guardian ad 
iiUm mthout his previous assent S 3, cl. (b), 
of Act XV’ of 1880, preserves jurisdiction to a 
Court to try a suit against a minor, notrvith- 
standing the appointment of one of its officers to 
be the mmor’t ^ardiau nd ident The deci««on in 
Ilo^vn Jxkwar v. Haku Rupn, I. t- R 4 Born. 
S$S, w 6upers<jd«l by Act XV of 1859, e. 3, cl. (b), 
In so far as that deciMon affected officers of the 
Court Appointed guardians <zd him uodet s 436 
ofAotXofl877,asaTOende/JfayAct XHof 1879. 
Jadow llXTUl V Chtjaoak HaICHA’IP 

Z. D. H, 6 fiotou 909 

27, -Change of guar. 

dian on apghcaUon of tcord — OuartfiaiM ond H'orrfs 
Aff (V/ii o/ 1800], s 10 Where a guardian ad 
Idem has once been appoiotcd, his appoiotmeRt 
enuToe for theuhclcof theht lo theoourseof wbicb 
It has been made, unless and until it is revoked by 
the Court, but if the person to whom such guar- 
dian IS appointed prays for his removal and for the 
substitution of a guardian named by the applicant, 
the Court w lil appoint the guardian so naroed in the 
absence of any special and valid objection to such 
person JwaiA Dei v. Pibbot 

I. L. R. 14 All. 85 


28 


- Iludbartd 




Ki /« — Suit for diiorce under Pam Jlarriagc Act 
{XV of JSfiS), 4 30 — Jfinor — Age of majority. Ia 
a suit by a husband for divorce under 8 3f) of the 
Parsi Jlamage Act (XV* of 18C5), the defendant, if 
under the ago of 21 years, although more than 18, 
must be deemed to be a minor, and a guardian of the 
defendant for the suit must be api»u>tcd Sobabii 
CaWASJI PouSHVaLA 1' DucBoosal 

I.D.R.Ta Bom. 399 


29, 


-.Sppral Vy 


j-rrinn oUi'r Ihfin giifirduin Jwo deivndaots 

smt, being minors. Here repreaenfed by a pw»i<erJy 
appointed guardian 'id iilfu, CpoM a decree being 
paaswl in (avour of the jiknitjp, nn appeal was bled 
on bcliaif of the rmnors, by Iheir iBother, without 
any i'id« r oblamitl i‘y her constiinSinghcrguaiiban 
and wilhoiit an> prtvioua removal of the property 
appointed puardian ..rf {,f|.ni /fefrf. (»> that the ap- 


GUAEDlAN-confd 

1. APPOINTiIENT-~conkf. ♦ 

peal fould not be iicard ; and (}}} that the appoint- 
ment of guardian in a Court of brat instance enures 
not otilj-fur tfao terra of the provcvding in that Court, 
but also for purposes of appeal. Vbseati Ciiab 
nnissKnin-i Haz r. AiasAfuJAMra Makarvke 

I, D. B. 22 Mad. 167 

80, - ITaair of Court — J/ ihcm' Ad, 

XX of iSei—Bomhat, Citil Courti ArU. XU’ of 
1869 and X of 1876 — Officer of Ooiernmeni — Col- 
Uctor — PuUfC Ouralor under .let XIX af 1S41. 
Ihe tiaxir of a Civil CiJurt, who is appointed guar- 
dian of the estate of a minor under Act XX of 
fftil, ia not an officer of Government within the 
racanfng of s 32 of Atf XIV of 180% as Amended 
by fl. J6 of Act X o! 1876. An officer of Govem- 
ment, in order to conic within ttiose enael’^*'’ * i, 
must be a jvirtv to ’> ^ 

t ... viiuior, appointed ea 

e ..^^uueActKlXohsf!. A Vuhordinate Judge 
who, un<Jer s 4J(* of the Civil Procedure Code (Act 
Xof 1877, aaarcended bv« v-*-» • ’ , 


I. Ih B. 4 Bom. 0 

VlfK- 


31 

n'r»iiu< — ’ 

o/Coi 

ntcati, ^ 

S^V, ....Vi . pttmlill to m, 

a fee foi mib purpose of enabling the navir, who has 
been appointed guardian ad Idem, to put hirasdf >n 
comrounwation with the Dataral guardians and 
other fniujds, but the Court mo*' — ' i 

with fbi* V ‘ ' 

Iws L 

nelf s - 

In a £ . .. « unitor residing in a Native fitate 

at a distawn from the tiazir of the Court wlra 
appoint^ guardian ad hf"' 


S2. . Csrtlficats f^fftss)) 

tioaof miBor’seBtate— .»f*ww .1 

— Default i« appearanee ai --^Ccate of- 

r«rf«re. An order for the issue of .j urnUr 
administration to anv particular ra .j • 

Art XX .1 1S61 «ustt to “f ' to 

ascertained uhetiier that individu* 



( 4179 ) 


DIGEST OF CASES. 


( 4180 ) 


OOABDIAN— eoflid. 

1. APrOINTMENT— conM. 

UUc il. When* nn ortler for the i<sue of a errtili* 
cate of administration was made on default of the 
mother of the infant to appear and shoiv cause »h) 
the certificate should not be issucil to her s — //eW, 
that such default iii appearance ought not to lie 


name some ofiicer of hia Court or some respictablo 
norainecnftbesuingcrc<htorof tlicinfant. BstiaJl 
r MsRtTi . . • I. Ij. 6 Bom. 310 

33. Bower of appointing guar- 

dlans — Guardian appoinlft of properly of a minor 
vlio icai a mtmher of a piiat Iltniu family, Ike 
properly betn/j )oint properli — Savriion given for tale 
of family property xn lefticA tniaor had a thare 
Juristfjr/ioji of Ihgh Court Under its general 
jurisdiction, and apart from the Guardians and 
Wards Act (Vin of 1890), the High Court haa 


who sought to be appointeil guardian, also sought 
the easetion of the Court for a sale of the family 
property id which the minor w as interesteil. Held, 
unticr the special circumstances of the case.that 
the sanction should he given In re 
Hi 7R007A5 (H’Oti) • I. L R. 26 Bom. 353 


34, - Guardian and 

irards Art {.Vllt of J890), «. JO—Ouardion and 
minor— biKTelion of Court a* to appointment of 
gua^ian In this case the High Court set aside 
the appointment of the father as guardian of bis 
own daughter, aged 10 years, npon the grounds 
chiefly that the father had R.arn<^ again and that 
under the circumstances the child was likely to bo 

a ier with her niatemil grandmother with whom 
ad beenlivingsincc the ageof .5, thaauith her 
father BiSDO v. Saatt L.sl (1906) 

I.D. B. 29 AH. 210 


35. — Minor — 6«ir. 

dian and Wardi A't ( VIII of 1890), t 7 — Sonthal 
}'argnnat~Poirer of the District Judge to appoint 
the Deputy Commiseioner as guardian xehen hiding 
simultaneously the offi'es of District JuJ-je and De- 
puty Commissioner The Deputy Commissioner of 


I. II. R. 34 Calc. 669 

36. Attainment of majority — 

Cuardhn and Wants Act {VIII of 1890), s 52— 


QJIA'ROTAN—tonld- 

1. APPOINT.ME.NT— eofvW. 

Indian Majority Act {IX of JS75), s. 3 — Guardian 
and Minor — Hfftrl of nppointinenf of guardian — 
Cinf Procedure Code, s. diO. Where a guardian 
has once lieen a]ipointnI under (ho provisions of 


iM'iuie liial iiiiiu ailiiiH. tiuiuiinniuis Jauoie/i v. 
Itarimtuhhdas Dhaiilat, I. L. II. 21 Pom. 281, 
fulloHed. Palesri Partap Narain Singh v. Champa 
Lai, Alh Wtelly XoUf {lS9l)i JJ8, ihiUnguUbfd. 
Sadiio AtL t >iintr.iDn«R (10071 

I. L. R. 20 All. 672 

37. Testamentary guardian — 

t7u/ir<finn of minor “ appointed by an aiifAority 
compereiJf in this 6eA<if/,” meaning of — Boicers of a 
llindu father to appoint it testamentary guardian to 
his minor son~Indian Succession .let, *• 47, not 
api-lteabU to the xetU of a Hindu. Assuming that 
a Hindu father has power to appoint a testamen- 
tary guardian, it is not by virtue of any statute ; 
for s. 47 of the Indian Succession Act does not 
apply to the will of a Hindu. If, therefore, the 
power exist it mu<t be under Hindu Law as distinct 
from statute Itwoulil not be in accordance with 
the ordinary use of language to speak of a father, 
whose power (if any) rests on the General Hindu 
Law as ” an authority competent in that behalf ” 
It is clear that s. 410 of the Cinl l^ocediire Co<Ic 
dues not apply to all guardians, for it would be 
impossible to suggest that it applies to natural 
guardians BopiitLiL v Moittiut (]n07) 

I. L.IR. 81 Bom. 413 

2 DOTIES AND POWERS OP GUARDIANS. 

1. Filing accounts of estates — 

— Payment of debts barred by lapse of time Guar* 


siaNr . . . , . l>Vv,K.u/ 

2. Accounts and inventory — 

Minors' AclfXX of 1864), ss 6 and 16. The person 
appointed administrator to a minor’s estate under 
8. 0 of tho Bombay Minors' Act (XX of 1864) is 
not liable to furnish an inventory and accounts 
under s 16 of tho Act. Vai.i.aei>tia3 ITntipmvn 
r. Goksldas Tejissu . 3 Bom. A. C. 89 

3. Property of minor in hands 

of Court— Brother’s right to reeene and ap^y 
funds. Where the Court has taken the property of 
a minor into lU own hand*, tlie guardian appointed 
by tho Court, and not the brother, Ls the right party 
to receive and apply the money granted by the 
Court to defray the expenses of the kurnobedh and 
marriago o! the ward. MoSEStOTToxATB Dey e 
AesnooTOSH Dev . 1 Ind. Jur. N. S. 34 

7 C 2 
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'I DIGEST OP CASES. 


( 4^78 ) 


OUABDIAW— 

I. APPOIXTMEJJT— <rofl<i. 

the estate of a minor is apjwlnte*! un<]er Act XX of 
18f>4, tbere is no objection to the eppointiaent of 
& guardian <7if Utem under s. 44^ of the Cicil Pto- 
ccdwe Code (Act X of 1S77. os amended by Act 
XII of 1879) foi the purpose of defendjos a suit 
agiin'>t the minor. Act XX of 1864, s 2, baa no 
hearing on the ease of a next friend or giianlian o*/ 
litem not claiming charge of the minor’s estate. 
Neither Act XX of IS64 nor the Cicd Pjoe«<lurc 
Code (Act X of 1877, as amended by Act XII of 
1879) empo« era any Court to appoint a person 
against Ins or her ivill to boa next frieml, guas'* 
dian od htem, administrator at the estate, or ipiat' 
dian of the person of the minor. S 468 of the 
Civil I’rocecliire Code (Act Xo! 1877) js not, 
so far as regards payment of costs, applicable 
to any person appointed to act as gua^ian ad 
litem wthoot his previous assent S 3, ch (6), 
of Act XV of 1880, preserves jurisdiction to & 
Court to try a amt against a minor, notivith- 
standing the appointment of one of its officers to 
bt the minoi’a guardian ad hum The decision In 
Jfohun Wiu'cr v. Bokti Bupn, / Ir R 4 Bom. 
638, w superseded by Act XV of 1680, 8. 3, cJ. (6>, 
in 80 far as that decision affected officers of the 
Conrt appointed guardians ad him under e. 456 
of Act X of J877, as amended fay Act XIlo! 1879 
Japow Meui V CaaaoAS RaiCHanp 

J. D. B. B Sou. 30d 
27, ■ — • Change of f/mr> 

dtan on appbcofion of icori—Ouonfians and nord$ 
A<i {Vfii "f * irt 
Idem 1 . 

enures 
It has 1 


I. L. R. 14 All. 85 

28 — flushaad and 

tnfe — Stiit for dnorce under Pursi Marriagt Act 
(XV of J565), a 30~3Iinor~A^e of maionty. In 
a suit by a hu<band for divorte under s 30 of the 


(JDABDIAN-confd. 

1. APPOINT JIENT-eoni. . 


out aiso lor puiposes ot apjieii. vi.Nb.4ia tuaN* 
iifiisEKiiiB-i flaz V. AtAKABaJAura Maiiabaki 

l.Ir.E,22MAd.l87 

30. — If flair of Court — Jltuara’ Ael, 

XX of iSdi — Hamhat, CiiU Courts Arts, XU' oj 
2f69 and X o) 2876 — Officer of Goiernmenl^Col- 
leeior — Public Ouraior under Act XIS of J84I. 
The naztr of a Civil Court, who is appointed guar- 
dian of the estate of a minor under Act XX of 
1884. is not an officer of Goveroment uilhin the 
meaning of s 32 of Act XIV of J8fi9, as amended 
by 8. 16 of Act X of 1876. An officer of Govern- 
meot, in onler to come within those enactments. 


wan r Haki: Krin 

81. — 


J, is. iv. 4 M'JUM Uw*! 
- .I/tnor, ^ s»U 


» fee for the purpose of enabling the nanr, who has 
been appointed yjardian ad lilem, tn put himself 
communication with the natural guardians and 

.At.-.-. fx- >ao K..r ♦>,i» msv rrfii9(- tn no OH 


X.. Iv. 

20 . — . . , ■ „~.tppral ht/ a 

}“Tson •Ak'r than ijiiardinp JVo dolt-ndAnts in n 


32, ■ CertiScate of 

tionof minor-8 

—PrfAvlf in api^faranee a^ tndteaUn^ crTtificiite of • 
-ed««- An order for the issue of * „n0.<r 

Mlimniatmtion to any parpouia-t .jj ,t 

Act XX of lh8» ought not to 1 to 

iscertamccl uhether that individual is rfiuws. 



( ) 


DIGEST OF CASES. 


( 4480 ) 


GUARDIAIT— conW. 

1. ArrOINTMENT— conW. 

taljc if. Wlicrp an onicr for tho i'toc oI & tttlifi- 
c»t<* of admmi'fration «*8 maJc on <?cfAult of the 
mother of tbo infant to appear and ebon’ cause whj 
the certificate ahould not be iaauc^i to her:— //eM, 


33. Power of appointing guar. 

diana— OuurrfiVfn appointe-fo/ property of n minor 
tcho tca% a member of a pJinl Iliniu fomity, the 
property being foint properti—Sfinrlion given for sate 
of family properly in tr^icA minor hiid a share 
Jurfadir/ion of I/ijh Court. Under its general 
jurisdiction, and apart from the Guardians and 
Wards Act (VIII of 1890), the High Court has 
power to appoint a guardian of the proy>erty of a 
minor who is a member of joint Hindu family and 
where the minor’a property is an undivided ahare 


HttROOVA!! (l{>0(i) . 'I.. L B. 25 Bom. 358 

34, - Guardian and 

Wards Art (17// of ISOO), s. JfJ— f/tfardioii and 
minor— Discretion of Court a« to op/oinfment of 
guardian. In this case the Iligb Court set aside 
the oppomtraent of the father as guardian of bis 
own daughter, aged 10 years, upon the grounds 
chiefly tlut the father bad n.am<^ again aod that 
under the circumstances the child was hkclf to be 

a icr with her materoil grandmother witfi whom 
adbeen hnngsmLC the ageof than uilh her 
father Bikdo v Sras( Lal (1906) 

I. L. R.29 Aa 210 

85. '■ Minor — CuaT’ 

dian and Wardt Art {Vlll of 1890), s 7 — Sonthal 
Parganas — Hoirer of the Dislnet Judge to appoint 
the Dtpuly CommiMjonrr as guardian tcfien holding 
simultaneoud'j the offices of Distnci Judge and Pe- 
p'lty Commisaiantr The Deputy Cornmisaioner of 
tlie Sonthal Purganas, being in the position of the 
Collector, 13 not incompetent to applv, as aiitb, for 
_ -.1 . ... under 

I Wards Act, 

4 ■ to bimself in 


I. L. B. 31 Calc. 669 

38. — Attainment of majority— 

Guardian and Wards Act [VIII of 1890), *. 62— 


QDARDIAN-confd. 

1. AITOINT.MENT— corfW. 

tniian Majority AtiitXoj J&7S),s. S — Guordtan 
nmf Minor — L'ffcrt of fip/aun/ment of guardian— 
Ctnl Pfoc'dnre Code, s. 4i0. Where a guardian 
has onie l>een ftp|iointe<l under the pronsinns nl 
Act No. VIII of lt<!)i>, the attainment of majority 
by the ward is j>ostpone«l until he rnaohes the age of 
twenty.one years notwithstanding that the guar- 
dian nppointetl by the Court may be disiharg^d 
before that time nirisea Gordhandas Jadoiep v. 
Ilarivaluhhdas Hhai'lai, 1. L. It. 21 Horn. 281, 
followed /’iTf«ri Partap Narain Singh y. Champa 
Lot. AIL Weelly X’oU*ilS91): 118, diiUnsoUhed. 
Sadiio LtL r. MmiMonsR (1007) 

I. la R. 29 AU. 672 

37. Testamentary g;uardian— 

Guardian of minor “ appoinled by art authority 
eompe/ent in tAu behalf," meaning of— Poteers of a 
Hindu father to appoint a testamentary guardian to 
hts Minor son — Indian Suecesuon Act, s. 47, not 
apidieahte to the icilt of <i Hindu. Assuming that 
a Hindu father has power to appoint a testamen- 
tary guardian, it is not by nrtuoof any statute ; 
for a 47 of the Indian .Succession Act does not 
apply to the will of a Hindu If, therefore, the 


Law as an authority competent In that behalf ” 
It is clear that s. 410 of the Cinl Frocedure Cotio 
dues not apply to all guardians, fnr It would be 
impossible to suggest that it applies to natural 
guardiana Bodiiiul v. Morirji (1007) 

I. L.'R. 81 Bom. 413 


2 DUTIES AND POWERS OP GUARDIANS, 


Sic..4t' vk.lt, 6/ 

2. Accounts and inventory— 

Jfinora* Act (XX of 1864), ss. 6 and 16. The person 
appointed administrator to a minor’s estate under 
s 0 of the Bombay Slinors’ Act (XX of 1864) is 
not liable to furnish an inventory and accounts 
under a. 16 of the Act. Vall.akdha 3 llniACRAVo 
e. GoKAt.l>A3 Tejirim . 3Bom. A,C. 89 

3. Property of minor in hands 

of Court— DrolAer’j right to recetie and apply 
funds. AVhere the Court has taken the property of 
a minor into its own hantL«, the guardian appointed 
by the Court, and not the brother, la the right party 
to receive und apply the money granted by the 
Court to defray the expenses of the t'lrnohedh and 
marriage of the ward. MovEMorrosATn Dey c 
Acsitootosh Dev . 1 Ini Jur, IT. S. 24 

7 C 2 
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( 4477 ) n DIGEST OF CASES. 


GOAKDIAlT— 

1. APPOIXTJIENT— 


GDARDIAN-con«<l. 

1. APPOINTMENT— eonfi. * 


the estate of a minor i3 appointe*! under Act XX of 
1864, tiere is no objection to the appointment of 
a guariban ad liiem under s. 443 of the Ciril Pro* 
ccQore Code {Act X of 1877, as amendMl by Act 
XII of 1879) for the purpose of dcfcndin" a suit 
the minor. Act XX of 1861, 8. 2, ba3 no 
bearing on the case of a next friend or guardian ad 
lUem not claiming charge of the minor’e eatate. 
Neither Act XX of 1864 nor the Civil Ihocedure 
Code (Act X of 1877. as amendt d by Act XU of 
1879) empowers any Court to appoint a person 
against Ins or her ml! to !>o a next fnend. guw- 
dian ad htem, adnimistratoc of the estate, or guar- 
dian of the persMi of the minor. S 458 of the 
Csvd Procedure Code {Act XoE 1877) w not, 
so far as regards payment of costs, applicable 
to any iierson appointed to act as goardian ad 
lifem -without his prc\ious assent S 3, cl. (6), 
of Act XV' of 1880, preserves jurisiliclion to a 
Court to try a eivit against a minor, nott\ith- 
standing the appointment of one of ita oflicers to 
bo the minor's ^atdiati ad Mem The decision in 
JfoAuft Ithnnr v. IJaku Rupa, J L R 4 JSont- 
63S, is Gupeneded by Act XV' of 1880, a. 3, c). (b), 
fn 80 far as that decision affected officers of tbe 
Court appointed guardians ad Idem under 8 456 
of Act A oMS??, as amended by Act Xtlof 1879 | 
Jadow Jlrwi p, CmiAOAjj Raicband 

I. L. B, 6 Bom- 300 

27. CTunjie of gtatr^ 

dxan on apidicotion of uord — Ouardtana and W'liftf* 
Act {Vlil of 1S90), 4 10, Where a guardian ad 
Idem has onto bera appointed, his appointment 
enures for the whole of the fmn thecoutscof -which 
it has been made, unless an<l until it u revoked by 
the Court , but if the person to whom such guar- 
dian IS appointed prays for h» removal and for the 
substitution of a guardian named by the applicant, 
the Court will appoint the guardian so named in the 
absence of any special and valid objection to such 
person Jwala Dbi v Pirboti . „ „„ 

I. L. R, 14 AIL 85 

28, — — fluahand and 

ui/e — 8u\i for ifiiwce under Par** llarrMoe Aet 
(XF of 1S65), a 30~Mincr~Age cf majority to 
a suit by a husband for divorce under 8. 30 of the 
Parst Marriage Act (XV of 18C5), the defendant, tf 
under the age of 21 years, although more than 18, 
mustbodocmed toboaminor, and a guardian of the 
defendant for the suit must be appointcil. SoRAB# * 
Cawasji Pousuv*xa v Buchoobai 

I, Ii. H. 18 Bom- 300 

28. Appral ly a 

j‘mon than gxnrijtnv Ino deJrtidantS in ft 

suit. Ifinc minors «crc rcpre-iented by a prot-eriy 
sppoinlnl gitardiait '«<i Cjkmi a dixrec bcuig 

[wsscxl in favour of the pluintilT, nn appeal was hied 
on liehalf of the miners, by their mother, without 
any orvler obtained by her ron‘titnting her guardian 
and Wilhmil anj previous removal of the properly 
appointed guanlian rtrf hiem <i) that the ap- 


peal could not be heard ; and (ii) that the appoint- 
ment of guardian in a Court of first insnvnco enures 
notonlyforthctermofthei)roi.e(.dingjn that Court, 
but ftlso for purposes of appeil. Vcxkai* Cuas- 
DltVSESlItnA HAZ V. ALtSABAJAMVA MaHARASI 

1. Ji. R. 22 Mad, 187 
. ITaair of Court — Jt/uwrs’ Ad, 


XX of l^ei—fiamhai, Citil Courts Ads, XIV of 
J869 and X of JS76~O0<€r of nournaunt^Col- 

lertor Public Curator under Act XIX cf J841. 

’I he natic of a Civil Court, who is appointeii ^ar- 
diaa of the estate of a minor under Act XX of 
1864. 18 not an officer of Government within the 
meaning of s 32 of Act XIV of 1869, as amended 
by 8. 16 of Act X of 1876. An officer of Govern- 
meot. la order to come within those eoart’*'’' its, 
must be a p.trty to «» ' ... 

, are the Collector of 

t ... ..istiict and the public curator, appointed as 
such under Act XIXofiStJ. ASubordinate Jud^ 
who. under s 456 of the Ctvd ^odc (Act 

X of 1877. as aicended hy s. 7i of Act KIT of J87.»h 
appoints the natir or any ether officer 

31 ■ 

oyn/ut — V'”** • ' 


. ...ivi a plaintiff to pay 
a loi iiiD purpose of enabling the nanr. who has 
been apnointed guardian ad Me'n, to put himself m 

other fni'nds, but the ro”'* 


Hits«eix 


.. .»..a «< .'=!inBa 

32. Certificate 

tionofittinoT’sestate— 

— Default tn apj^earance ns tudtcaipg of* 

redwre An order for the issue 
administration to any _^e unld it is 

A-t XX ol IS61 not to te 
awserteined whether that individual » 
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DIGEST OF CASEa 


( 4480 ) 


GUAIlDlAIi— cofttJ. 

1. APrOINTMENT— conM. 
ta^e When- an onWr for >«ue ol a certifi* 
eat«* of adrainisfration was made on «icfauH of th® 
mother of the infant to appear and ahoAv cause wh) 
the certificate should not be issucit to herj— //<M, 
that such delautl in appearance ought not to I* 


nominee of the suing crcUtor of the infant. BitiUi 
r xiltRVTt • • • I. D, D. 6 Don. 910 

33 Power of appointing guar- 

dians — Gunriinn ap/winfc/o/ property 9 / n minor 
tr /(0 icai a member of a pjinl IltuKu /omi/y, the 
property freinj joint properli—Sanrhon given for tale 
of family properly in vhich minor hid a ehare. 
Juri«f«r/ron of High Court. Under ita general 
jurisdiction, and apart from the Guardians and 
War^U Act (Vlll of 1800), the Higii Court has 
power to appoint .a guardian of the prof-erty of a 
minor who is a member of joint Hindu faiuily and 


property la which the minor w as interested, //erf, 
undtt the special ciwurastances of the case, that 
the sanction should lie gieen In re MaNti.st. 
Hitrootas (If'Od) , I. L R. 25 Bom 853 
34. - Cu>Trif<on aii<f 

irnrda Art [VIll of 2SOO), a. lO—Ovordtan and 
miwr—Dixrelion of Court a* to ap/'Ointment of 
gvat'iian In this case the High Court set aside 
the appointment of the father as guardian of hia 
own daughter, aged 10 years, upon the grounds 
chiefly tlut the father had n.amed again and that 
under the circumstances the child was likely to be 
happier with her matemil grandmother with whom 
ehehadbcenhnngsm(.cthe ageof 5, tlian uilli her 
father. Bikoo v Sram Lal (1906) 

I. Ii,B.29 Aa 210 

35. - — - Minor — Cw-ir. 

dian and Wardi A't (Vlll of J890], a 7 — Sonthnl 
I'aTganas — Poirer of the Dutnel Judge to appoint 
iht Deputy Commitsioner <m quardxnn when Mdmg 
ai'muUaneoiM/y llte offices of Dislnet Judge and De- 
puty' CommijJioner. Ihe Deputy Commissioner of 
the Sonthal Purganas, being in the position of the 
Collector, is not incompetent to appiv, as snch, for 
the appointment of a guardian to a minor under 
the provisions of the Guardian and Wards Act, 


1. 1., B. 34 Calc. 639 

30. Attainment of majority — 

Oiutrdisn and H’ard* Act (P/// of 1830). 9 . 52— 


OT3ABD1AN— roflW. 

J. ArrOINT.MENT— covW. 

fnifuin .Ifojoritu AtlilXof IS7S), s. 3 — Gu/iriian 

and Minor — Dfftft of appointment of yunrdtdn 

Cinf Procedure Code, 0 . 410. Where a guardian 
has once l>ren a]>|>ointci] tinder the provisions of 
Act No. VIII of ISO*', the attaiiunent 0 ! majority 
by the wrard is jwstponwl until he waohes the ago of 
twenty-one years notwithstanding that the guar- 
dian appointed by the Court may be discharged 
before that time nrrivea Vorifiandat Jadoieji v. 


I. L.'b. 39 All. 672 

37. Testamentary guardian— 

Guardian 0 / minor “ nppoiiUed by on autilon'ty 
competent in thu behalf," meaning of — Powers of a 
llittdu father to appoint a testamentary guardian to 
his minor son — Indian Sueeesfion Act, *. 47, not 
ap)-{irnhfe to the trilf of n /findu. Assuming that 
a Hindu father has power to appoint a testamen- 
tary guardian, it is not by virtue of any statute ; 
for a. 47 of the Indian Succession Act does not 
apply to the will of a Hindu If, tiierefote, the 
powerenst it must be under Hindu Law as distinct 
from statute Itwould not be in accordance with 
the ordinary use uf language to speak of a father, 
whose power (il any>Test8 on the General Hindu 
Law as “an authority competent in that behalf." 
It is clear that s 410 of the Civil Procedure Cod© 
does not apply to all guardians, for it would be 
impossible to suggest that it applies to natural 
guardians. Bociiiui. i' Montiui (IDO?) 

I. L.^B, 31 Bom. 413 

2 DUTIES AND POWERS OP GUARDIANS. 


bvV.il.b7 

S. Accounts and inventory — 

if mors' Act of 1864), ss. 6 and 16 The person 

appointed admioistrator to a minor’s estate under 
s 0 of the Bombay Minors’ Act (XX of 1864) is 
not liable to furnish an inventory and accounts 
under e. 16 of the Act. VAU-tKDius IlnitciiAKD 

r. Gqkaldas Tejibsu . 3 Bom. A, C. 89 


Court to detray the expen"«s of the"" hiin^^h and 
msrriago of the ward. JIovBMOTrovAxn Dey r 

AesuooTosH Dcy . 1 Ind. Jur. IT. S. 24 

7 c 2 
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PIGEST OF CASES. 


{ «S2 ) 


GUARPIAW— rtnJi. 


a-D-ARDIAN-confJ. 


2. PUTIES AM) POTTERS OF OaARDIANS— 
, emtd. 


2. Dtrrins act powers op guardians— 

could. 


4. — — Testamentary gua^an — 


for the purpose ot having them educated Held, 


KaTCHIAR aliac PABtVATEA VcnTiui?! Natchiar 1 
8 Had. 94 

6 . — Arrangements for minor's I 

education — CoUeclor as gmcdian — Act Xh of I 
J858, a. 12. A CoUeetor appointed guardian under I 
s. 12 , Act XL of Z858, has power to mate arrange- I 
mcnts for a miaor'a education, and is not so far I 
anienable to the jutisdictiou of the Civil Courts. 
Bamendba BnuTTAcaAiUEfi II. CottECToa or Raj- { 

SHAUvc, 14 "Vif. R. 118 I 

0 , — of guardian as repra- I 

eentative of minor in suit— Adu»«Aio»s tn 
sjut \y or agcfinat mtnor. Ic is incumbent upon a 
Court which is called upon to try an issue between 
a person of mature yeexs and an lofanr, to take cate 


admission is made by romo one comp^tcot to bind 
the infant, and fully tofomsed uj> 0 Q the tacts of the 
metier in litigation Asotin live v. Bawrp PeR' 

aUAi) 2 l*W.B ,228 

7. - — fmpro-piT eon- 

dacl of tvtl Irovght ogainst minor-^Fravd—Sup- 
ptca/ion af facii in favour of minor. B, “ for self 
sod as guardian oi C, a rumor " was defeodaot in » 
Suit for debt brought by A. In that suit, n part 
payment ot the debt b.v C to A on account of O 


one, the procedure adopted should be that girea 
in the Civil Procedure Code for setting aside er 
fwrfc ttccrees. Raohcbar Dvae SAHtr f. BurarA 
LiL Missec . . . I. X<. R. 12 CrIc. 69 

9- Sale under de- 

cree tn suit where niinor ij not properly repreaented. 
A sale under a decree in a soifc in irhich the minor 
waa not properly represented is not valid JoycEE 
Lua. t'. Shasi liAti Mi&stn . 20 "W. E. 120 

10. ■ ■ — Pouer of tali'. 

ful guardian to set aiidt decree obtained by unauthor- 
ned guardian. Held, that a decree obtained against 
a minor and Ins property represented by an un- 
authorized guardian may be set aside by ajawful 


11. - Acts of guardian boto far 

Binding on minor— paywen/ before eerti'fieale 
granted. Held, that the act ot tbe guardianuas 
binding on Ibc minor, unless it be proved that it 
was an unreasonabie one, and that the payment b.v 
the debtor before any certificate uas obtained was 
not an lavalij jiayroent iforEB Sa«oo « 
Kholbcloollab , . . S Agra aao 

JS. - Power of guardian to sell 

ZDinor's property— ffuardioa not appointed 
under apeeial Act Qurere TT^ether a guardian 
appointed by the Court fejcept under some special 
Act) has anv aulbontv to eell tbe propeity of his 
ward onJa«s' the express sanction of the Court is 
given Ea jAOASitATa Ravn 
® I. L. B. 19 Bom, 06 

■ 8 . — Inability of guardian to 


set aside, as against a purchaser ivitb notice, on the 
prouml ot fraud. Gki 3 B Chpscer HIookkrJee «. 

Mn.LER 3 O. I*. R. 17 

8 . — — Becree againet 

minor, tale iindtr^Siulto act site aride on oUaintng 
rnaiorily, ground for — Procedure. Where a decree 
has been made against an infant duJj' repre»ente<I 
bj h»s guardian, and the infant on altAimng hia 
majority sccUs to set that decree aside by a separate 
suit, he lan siiccceii only on proof of fraud or c<^u- 
sion on the jiart of his guardian. If (ti« itdaat 
desire to ha'o the decree set aside because any 
available good grouul of defence was oof put for- 
word at Ibe bearin? b\ hia guardian, lie eboutd 
appTyiof atoiin If the decree Here nn rz parte 


which the* niaxtmura period was j 

!y were not to be paid A widow, . .l. 

r infant son. the heir of talolbdari , 

n,e dtstrfct. validly transferred P«J 

Meof { and in the deed of tran<=fer. "" 
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and the estate was then placeil under mana^'cmcnt 
wilhm Act VI of 16Gd. During the wnoil of 
Dianftgenient the Gorernmcntclaimed ana enforced 
payment of revenue upon the villages. Itdit, that 
there was no personal liability on the part of the 
talukhdor ercated by the above ; also that, it the 
charge on the estate had been Talnlly made, it fell, 
at all event", within the terras of a. 12 of Act VI 
of 16G2, absolving estates from liability for debts 
incuiTcd not only before, but during the per«yl of 
management. WacnELA Rajs tsJi v. Masltois 
I. L. R, 11 Bom. 661 
I.. R 14 I. A. 89 
14. Power of dealing with pro- 

perty of minor— .ftrotArr managing famdg — Poatr 
of, (o act for minor A brother acting aa manager 
of the family property and for the benefit of the 
minors, although ho has not obtained a certificato 
of gna^ian"hm under Act XL of 1853, raay make 
a temporary alienation of the family property for 
necessary purposes and for the benefit of the minors. 
LaLLA SeETITL FeRSUAD r. COA^D Kqax 

2 N. W. 428 

16, ' ■- ■■ - Sale hif guardian 

vithout eerfi/fecfe — luvaliditi/ of taU—Hefund of 
purehasC’moneif A sale made by a guardian with- 
out the sanction of the Court, required by Act XL 
of 1658, 8 18, is made without poncr, and is there- 
fore invalid, even d the purchaser has acted honestly 
and paid a fait price. In such a case, where 
possession was ordered to ^ restored with mesne 
profits, It was made contingent on repayment to 
the purchaser of so much of the purchase-money 
as had been apjilicd to the benefit of tbo minor’s 
estate. Subot Chtsder Ciiattebjee v. Asboo- . 
TOSH Ciutteejee . . .24 W. ^ 40 I 

16. ' Sale hy guard- 

tar^~~De facto and de jure guardian — Tranraclion 
hentficial to minor Where a deed of sate was 
executed by a de facto guardian of certain minors, 
and the consideration money was duly applied for 
the benefit of the property, and the transaction was 
found to be a necessary one and beneficial to the 
minors, the mere fact that the manager was not de 
lure guardian is not sufficient to invalidate the 
transaction. Goboa Febshao v. PnooL Sincn 

10 B. lb B. 868 note : 10 W. R. 106 

17. Alienotion by rf« 
facto guardian icifAeut certificate under Act XX of 
1864. Alienations for family purposes of the ances- 
tral estate by a Hindu wndow (the mother of a minor 
eon), though she was not appointed an admmistra. 
tnx under Act XX of 1864, upheld aa made by a de 
facto manager. Bai Aamrr v. Bai Mahte 

12 Bom. 79 I 


OUARDIAH— 'COfild. 

2. DUTIES AND POWERS OF GUARDIANS— 
eonlJ. 

18. Poiccrj of de 

facto guardian to grant Icaie’ A de facto guardian 
has not in that capacity larger powers than one 
I appointed under Act XL of 1858, and is therefore 
not competent to grant n lease for ten years without 
an order of Court previously obtained. KnETTcn 
Natii Dtss r RasiJadoo BnmAcnARJEE 

24 •W. R. 40 

10. ■■ Potcerj of de 

facto guardian — -Vinor — Act XL of 1858. No 


guAiuiaii uuiy appojjjicu ujjui'j Act Au oi 
with reference to which Act his powers must be 
determined. AniiAssr Beocm v. Rajkoop Koox- 
WAR . I. L. R, 4 Cnlc. 33 : 2 O. L. B. 249 

20. Altenalien by 

guardian icithotit certificate— Return of projitrly to 
urard An alienation by the natural guardian of a 
ward’s immoveable estate made without having 
obtained a certificate under the Timor’s Act is in- 
valid. The Court, while declatfng such an abena- 
tion mvabd, will, under special circumstances, order 
the ward to repay the amount of tbe jiurobaae* 
money paid to the guardian, before setting aside 
the sale and directing the alienated probity to be 
made over to the ward. BaiKssarv Bai Gakoa 
8 Bom. A, 0. 81 

See Mptdoom Doss r Kaxoo Bshasee ' 
Sixon . . . 21-W.R.287 

2). ■ — Compromiit hj 


22. Transaction by 

guardianmthout eancUonof Court — Act XL of 1858, 
9. 18- A suit to recover possession of the plamtiS’s 
share of certain ancestral property, which had 
been pledged by her mother as guardian and other 
relatives during her minority for a sum of money 
lent on a bond, on which the obligee afterwards 


minor was represented under which the property 
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Gotxrcs CnuvDEK 
. 22 W. 11.77 

23. -- Aft XL of ms, 

»■ 18 — Sale Kithout sanction of Couri—Transakion. 
for benefit of minor's eshtle. In order to save cer- 
tain property from sale in eiecution of s decree 
obtained upon a mortgage executed by the fathet of 
three brothers, of whom one was a minor, the other 
two brothers, one of whom liad, under Act XL of 
18o8, obtained a certificate of guardianship to the 
minor brotbef, executed a mortgage of certain 
other property in order to raise money and pay off 
the decree-holder. Upon the latter mortgage the 
mortgagee obtained a decree and soW the pro^ttics 
coT-ereti thereby sanction had been obtained 
by the guanlian to encumber the mmot’a estate 
Ueldy on the authority of Ahfutoonntsia v Co/wri 
Chinder Sen, S2 H* R 77, that the IransacUon 
having been a projicr one. the >ninor was not en- 
titled to hA« the site Kt a'lde on the ground that 
Mnctioji had not been obtained under a 18 of Act 
XL of 1858 to the mortgage. Trt- Keor v. Rov 
Aswn KisnoRE * . . 10 C. L. R, 647 

; — T Power of guar- 

Sian io mortgage m\nor’s froperlij^Act XL of 1868, 
s. 28j~Guariians and Wards Act (171/ of I890\, 
t SO, reaa with s. S, rttwpeclive effect of --Mon. 
gage viOiout sanction of Cou>f. A mortgage of a 
mmot 8 property, made by bis guardian, holding | 
a certificate under Ace XLof 1858, without obUm- I 
log sanction of Court as required by a. 18 of the , 
Act, IS absolutely null and void S. 2 of the 
Guardians and Wards Act (VlII of J8<J0) does not 
give retrospective effect to s 30, which therefore ( 
does not apply to » mortgage executed before the 1 
Act came Into operation, so as to destroy its void I 
eharartcr and render jt merely voidable Lal« / 
Rubro rnosan t. Bisarctb A«li 1 

I. Zi. B. 28 Calc. 000 

^6 . — Act XL of ms. 

* lo— Mortgage bg certificated guardian without 
stinrtion of fSialricl Court — Mortgage moneg apphed 
VaHlg to benefit of minor’s e’late — Sutl b'j minor to 
set aside the mortgage—Coniract Act (fJC of 1872), 


or s lea^ for a term 
ihe yearn under these circumstances, 

haiinr» cectillcate 

i Mahow^an minor for a declaration 

thst » ttorlgagcdwl execute,! by the minor's 


ODABDIAIf-.ctfntd. 

2. DUTIES AND POWERS OF GUARDIANS— 
contd. 

mother was null and void to the extent of the 
minor's ehara and for partition and possession of 
such share, it was found that a considerable pro- 
portion of the moneys received by the mortgagor 
had been applied for the benefit of the minor’s 


oui leiegaim me panies to tlie position in 
which they would have been if no certificate had 
been granted, i t., that of a transaction by n 3Iaho- 
medan mother affecting to mortgage the property 
of her minor eon, with whose estate she had no 
power (o interfere. Held, that this fell withjn the 
class of cases iti which it has been decided that if a 
person sells or motiga^ snother'a property 
ha ring no legal or equitable nght to do so, and that 
other benefits by the transaction, the fatter cannot 
have it set aside without making restitution to the 
person whose money has been applied for the bene- 
fit of the estate Held, that, even if mortgages 
executed by a certificated gitwrdisn witbuut the 
sanction required by a. IS of the Bengal Ulmors Act 
were void, the section did not make them illegal; 
and. with reference to s C3 of the Contract Act, 
the pbiiitiff could not obtain a decree for a deola- 


expended on hts maintenance, eduiation, or mar- 
nage. J/au;t Ram v. Tara Sing, 1 L. R. 3 sill 
8S2, distinguished. Shurrut Chunder v. Rikissen 
JUooleriee, 15 U. L. R. 350; Pana Afi v. Sadil 
Hoswn, 7 M. W. 231 ; Salter Ram r. Mahomed 
Abdul Rnh,man,G R. ir,258,’ UamirStruiv Zalia, 
1. L. R. 1 All. 67 , and Cuhhere Khan v Knubey 
Khan, AIL Weekly A’oUs U881). 16. referred to-. 
CtBRA) RvBBSU V, Hami» Au 

I.D.JI.0 AlhSAO 

2B, Validity 0 / lease 

— Act XL of ms, s. IS — Lease granted by guar ban 
of tninor'a property for rerui rxtetihng fire yrora 
teirtoa/wrtiono/^wrf, effertof. Afeasegmt'^'^ 
by a guardian of minor’s property who has obWinert. 
a certificate under Act XL of IS'iS for a term ex- 
ceeding fire rears without the sanction reuiurcti 
by-,. ISofthrttActisinvahcl. Bnrex.xnBO N ara- 


. Guardian i and 


Wan\ Art {171/ of mO), St. 29, SO—Martgage by 
gvonban* on estate of minor—'" Pretious permission 
of the Court "—Contract Act (IX of 1872), s. D4— 
Transfer of Property Act (I V of ISSl). >■ 67. Oua rd- 
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Uns duly appointctl under the Gu&rdUna and 
Act, 1&W, haring mortgaged prepay be- 
longing to a minor to enable them to dischargo 
debts binding on his estate, the mortgagee aueil to 
recover the amount of principal ami interest due. 
The nece«sity had been urgent, the terms of the 
decil fair, and the money had been duly applied ; 
but the guardians had not obtained the aanction of 
the Court as direetcvl by a. 20 of the OuanlUns and 
\Yards Act, 1800. On its being contended that the 
mortgage vas invalid and incapable of being en- 
forced ; — H(U, that a mortgage soexecuteil aasnot 
void, but^only voidable ; and that the defendant 
was entitled to avoid the mortgage, but only on 
the condition of restoring any benefit received by 
him thereunder to the person from whom it had been 
received. The fact that the person who had re- 
ceived the benefit was the defendant, did not alter 
his position Simaya Pillai u. SIcstaASti Ayyav 
I, Ia R. 22 Mad, 289 

28. Ad XX of m4. 

«. JS — 5u«efion of ofienafion of miaof’s proi’^fly — 
Cmi Prof<rf«« Codt {Ad X of 1177), » 4<i2—C<m‘ 
pnmiH on behalf of a mtnor—ilaftja-je — Aengn- 
tnenf of mcrtgrgt bg guurdinn of minor — Suit 
on menigage bg aetignte— Proof of ossinj^ment 
• ' • • '' ' • ' aestgnnttnt— 

• S. 18 of the 
* ' ippliea only to 

been grantcil 

under that Act. An assignment of a mortgage, 
therefore, by a widow acting as natural 
guardian of her minor son, but w ho has not obtained 
a certificate under the Act, is not invalid, because 
effected n ithout the sanction of the Court \Ybere 
a vMdow acting as natural guardian of her mmor 
son assigned a mortgage which had been executcvl 
to her deceased husband for a consideration, a part 
of which was a sum due under a decree, to the as- 


stance that the compromise was voKlablo would 


it was due, and that, as such adjustment had not 


I OUARDIAN— conW. 

2. DUTIES AND POWERS OF GUARDIANS— 

eonld. 

they dismissed the suit. On appeal to the High 
Court: — //r/d, that, although in ordinary cases it is 
the rule that, where an assignee sues on his a.ssign- 
ment and proves it, an adverse party cannot take 
the objection that there was no consideration, yet 
that, under the peculiar circumstances of this case. 


me assiguuifiiL uau aiiiuiiicuiy ihuixi, mo cuiiui ill- 
ation of the decree which forrocil part of the con- 
sideration not having been certifi^ to the Court. 


assignment was on behalf of a minor, and the person 
acting as his guardian had not admittnl it, and it 
might bo that even her admission would not bo 
buwling on him, since be was not a party to the 
suit It was nceessar> that the point should bo so 
tneil and determmed as to bind the minor, and to 
do that It was essential that he should be made a 
party to the suit. Tlic Court, therefore, reversed 
the decree of the lower Courts and remanded the 
case. MatiisiUKCAr. PiuxJiVAir v. Bai Mint 

I. la B. 12 Bom. 888 

29. . CerU/ltattd guar- 

dian — hlortgnge ly such gvardtan usfAout Courf’e 
prrniiMton — Valiaitg of euc/i mortgage — Sanction 
vndtr Cttil Proceiurt Cede (del XtV of 1SS2), a SOS 
— Cuar^ians and ll’nrde Ad { Vlll of ISOO), as. 29 
nnd Sf>~Bomlay ilinora Ad {Bombay Ad XX of 
ISC4)- A was theowner of theproperty in dispute. 


Court Vo ue guAiuidii oi lue ia‘|!,uij ana piu^Kiiy 
of the minor under Act XX of 1864. In September 
1890. r mortgaged the same property to plaintiff 
with the sanction of the Subordmate Judges Court 
obtained under a 305 of the Code of Civil l*roccdure 
(Act XIV of 1882) In 1895 the plamtifi as second 


affected thereby. Dattaram r. Gasoaram^ 

I. It. B- 23 Bom. 287 



( 4489 ) 


DIGEST OP CASES. 


( 4490 } 


GtrABDIAlf— 

2. DUTIES and powers OF GUARDIANS- 
confi. 

30. Art Xhof ms, 

a. IS — Power of guardian of minor to mortgage 
minor'a property — Pate of inlereaL A gaanljan, to 


OVARmAN-^onlJ. 

2. DUTIES AND POWERS OF QUARDIANS- 
fconld- 

Court refused to sanction a conjpromise effected 
between the guardian and the widow by which the 
minor received immediato possession of half the 
property as consideration for the surrender of the 
cevetsion of the other jnoietj’, no interest or advant- 
age to him being ghoivn in the arrangement. 
Boon SIuix V. Gomr.e SnsKtra . 6 W. B. 16 


which the money was to be raised was not specified. 
On a question whether, there being no proof of the 
necessity or expediency of agreeing to pay interest 
at a rate so high as eighteen jier cent, the agree- 
ment to pay at thw rate was rightly set aside by the 
High Court, nhich decreed interest at twelve per 
cent i~Bdd, that the proper construction of the 
order, and the one most favourable to the lender 
regarding the rate of interest, was that the 
guardian was aathorired to borrow only at a 
reasonable rate of interest, and that consequently 
the decree of the High Court was right. GaWA- 
FERSiuT) Sahu V SIahar-sni Bibi 

1. L. B. 11 Cale. 379 ; U B. 12 I. A. 47 
SI. ^ItnoT, Intotat 

of, not represented— Partition of joint froperhj in 
which minor waa intereeted. In a suit between co- 
proprietors, plaintiffs sought to recover ezcluslre 

S sssesaionof a mouzah which they churned to have 
eiived in a partition made some years before, and 
to have enjoyed it under the terms of that partitioo 
until they were dispossessed from it by cVfendant 
No. 1, one D B, who, on the other hand, denied 
that he had more than a 4.anoa share, alleging that 
plaintiffs were not entitled to the whole mouzah. 
and that the partition had been fraudulent and had 
been eSccted while he was a minor It appeared 
that DO formalities bad been observed tn coming to 
the partition, and no record preserved of the pro- i 
ceedings except a list representing the result arrived 
at ; that the division was eficct^ simply on refer- 
ence to a thakbust map, an average rental per 
bigba taken as the basis thereof and a number of 
bighas aliotted in proportion to each individuars 
shore. None of the ordinary precautions were 
taken for the protection of the intwest of minors* 
Held, that the partition was not made iu such way, 
and under such circumstances as to be in itself ob- 
b'gatory on the minor, who bad the option of 
‘ • ' "iin a 

that 
the 
the t 

piamtiflB as to lead them naturally to sujipose that 
he hod done eo KalSe So'kcb StX3fYAL» 
UEsewnnosATnSASSYAL . . 23 "W. B 68 J 


33. Power of, to alien- 

ate minor's lands in perpetuity A guardian can- 
not grant his ward's lands in perpetuity except on 
clear proof of benefit to the minor. Oodotto 
CnimilEB KOONDOO t’. PKOSCJTIiO Koo’ifAB Bhui- 

TAcnABjEE C. » . . 2 W, E. 325 

84. Fower of tom- 

promise — Onus of proof. Where it is alleged that a 
deed of compromise was beneficial to a minor fa a 
transaction Involving a surrender of the minor’s 
title in a large estate for a very Inadequate mainten- 
ance and her waiver of the rights of appeal and 


Uaiv t-. A/uadw • ■ ■■ i I 

gQ. ■ ... , Powf of mother 

to eompromite A mother as guardian has no power 
to make a compromise on behalf of a minor 
daughter, unless tbo compromiso is beneficial to 
the danghter’s interests. RousnAW JAiiAif o 
Ewaist Hossetk . . . "W. E. 18 & 4 , 83 

37. - — -Teat of vnliiHy 

of iransaelioTi, The test of the validity of a trans- 
action effected by a guardian is whether it was be- 
neficial to the minor Laix-a Boodhitu. v Dax\ 
Qojtrbs Swkur , , . 4 W, E. 71 

38. _ — — Power of binding 

f\i dfrret 


|o eanelion comproimae • 


— Refusal of Court , 

» behalf of minor. The 


iloihcr^Po' 


^tsoi^ai^jjiMon behalf of mmofs roust show the ' tobtndaoni. A mother con bind her eonsacting in 
ametest good faith, an i roost bo based on coDsiilCT. , -ood faith as their guardian. SIaxbITI. Ati v. 
ations ©{ actual necessity and advanWco, not on ■ iTAS’TAD Bibee ^ 

calculations ol possible benefit. In thw case the . ' 3 B.Ii, E, A. O. 64; U W. E, 308 



{ 4401 ) 


DIGEST OF CASES. 


( 4402 ) 


GUABDIAK-confJ. 

2. DUTIES AND TOWERS OF GUARDIANS— 
CSAti. 

40. Erti'n^uuKRKttl 


In the same case on rericw, Locii, J., held that 
the judgment of the High Pourt on special appeal ) 
must be revised &a being iltra virta, for that the 



atTAUDIAH— con/cf 

2. DUTIES AND TOWERS OF OUARDLVNS— 
eontd. 

srero found to have been holding actually as guar* 
dian, bind the minors. BATitrii An v Sooeea 

Ribce 13 W. K 63 

46. ■ — Sale expect- 

aneg by, on behalf o/ minor. Qaccrt : IVocthcr a 
men expectancy can be the subject of a sale, and 
if so, of a sale by a guardian, acting or purporting to 
act on behalf of an infant. Dooli Chakd v. Bikj 
Bnoosmr Lal Awasti . . 6 C. D. H. 628 

46. . - . — — Poicer to lund 

infant — DiiiVi'on of proj’erly^Fravd. A division of 
. . _ 1C97 fh(« mother 


ground that the division did not bind the plaindu. 
IltU, that there being no proof of fraud, nor (hat 


High Court on special appeal was juattQed, but be 
was willing to remand the case to the Judge below 
to find the fact whether or not the relmquishnent 
by the guardian was made in good faith for the 
interests of the minor. MATuuBiJtATn Dvtt'v 
Ksda&sato Hooeebjee . a B. Ii. B. A. C. 12S 
41. . — — . Suit on account 

atated^Limilalion Act, 1877, Art- Si Traneaetton 
for benefit of minor. A suit upon an account stated 
against a minor cannot succeed unless it be shown 
that the act of the guardian In the matter of the 
settlement of the account is beneheul to them* 
tereata of the minor Asuddin Hossaik t>. Lloyd 
13 C. Ii. R. U3 


42. 


Pre-emption, 


1. Xu K. 3 All. 437 

43. ' - Setting aside 

aicard made on behalf of minor sons. An arbitra* 
tion award as to division of property left to minor 
sons alleged to give effect to the wishes of a father 
regarding a partial division of hjs property alter 
his death was set aside, so far as it affected those 
sons, on proof that the partition was injnnous to 
them. RAsrsAKiis Pouasukick p Sbeemutty 
D ossEE 1 W. R, 280 

44. ' Acta of guardian 

as sole proprietor. Any act done by the widow sod 
any decive given against her as sole proprietor of 
the lands, and not as guardian, would not, if she 


ivEDUt e. f ‘ 

47. Suit fctr parti- 

" ’ • ■*' ‘ ‘ ^•'••If of « minor 

if the minor 
iperty being 
‘ ' from whom 

it is sought to recover it KAtusam Asimai. 
V. CmpVAitSATii Reddi • • 3 Mad. 34 , 

CaosALisOAU Tillai V. Syauitas Pxuai 

1 Mad. 105 

TaBVATIU V. MaHJAYA KARAtlTBA 

6 Mad. 103 


48. 


Power to hind 


2 Mau. 4 1 

49. Sale by guard- 

»an— Compromije— Ona» proh'indi. A suit by the 
plaintiff’s guardians for the plaintiff's mother’s 
e^re in certain dower resulted in a decree for 



( 44»3 ) 


DIGEST OF CASES. 


{ 4494 ) 


» 

GUABDIAIfwcnW. 

2. DUTIEb AND POWERS OP GUARDUKS— 

conld. 

or at least that the money reached the plaiotiff’a 
hands when he < ame of age. Aboool Alt v. Mojrr- 
PER Act CaowDHKY . . 16 W. R. P. 0. 22 

50. (Suit on bond 


GTrAEDrAjr—contcf. 

a DOTIES AND POWERS OF GUARDIANS— 
contd. 

53. Aliemliaa made 


from the eridence being that the bond araa given 


51. - 


A’ecesitfy (or 


borrowin'? — J/orfjojie by rfe facto guardinn or ma- 
nager ittlhoni de }ure title. Under the Hindu law, 
the right of a land fide incumbrancer «bo has taken 
from a de facto guardian or manager a charge on 
lands created honestly for the purpose of aamg 
•the estate, or for the benedt of the estate, is not 
(iiroMdi'd the circumatances would supp^ the 
charge had it emanateil from a de facta and de }ur« 
manager) aSected by the uant of union of the <f« 
facto lUth the de jure title. Unrfer the Hindu law, 
the poKcr of a manager for an infant heir to charge 
an ancestral estate h a lioiUed and <iuati(ied one, 
to be czerciacd lu a ca«o of need, or for the beo'^fit 
of the e-tati inicrc the charge is one that a pru- 
dent onner nould make in or<ler to benefit the 
estate, the bond fide lenrlec u not affected by the 
precedent raiamansgemcnt of the estate. The 
Irncler ii bounil to cnquac into the necesstUes for 


bt> charge, and be is not bound toseetotbeajjpbc,!. 
cation of the money. The mere creation of a charge 
b> & manager, securing a proptr debt, cannot be 
iicMed as improvident management; and a bond 
fide creditor should not suffer u hen he has acted 
hoDCftly and uith due caution, but is hiroseif 
deceived Ucsoova'c Pershid PaKUEV i-. Mirifn- 
lUS Koonwaree 

e Moo. I. A, 093 : 18 W. B. 81 not© 


52 


De facto manager 

— .Snir bi a de facto manager of mmor'e property for 
irgal n'CT'iHiVi and for liin lenefil, nhelher mint. A 
'If f'ltiu manager of an infants estate has, in case 
oI necvH-siiy or for the benefit of the minor, power 
tosdl Ku j.rojHrt.v IJunoot/mn Peretiad Pandey V. 
Jlundft) h'aanuvr/f. 6 Jfoo. / A. JffS, and 
0 «n 7 n Per-fw-J i />Aooi Sinaf'. JO W P. 105 .* 3C 
O L « naMefertCiI to SIoHaVU.Ml JfOJIDUt 
" Narini M, mh , 1. 20 Calc. 820 

3 0 W, N. 770 


vtt, that Ihe estate is not exempted from lishSity 
unless the alienations were illegal or made for an 
immoral purpose. SitrJoooEE Kooeb v Hens 
Pershad . . , . 24 W. E. 274 

54. ~ — . Bond fide pur- 

chaser, tchat constitutes In a sale by a guardian 
of a minor without necessity, the purchaser cannot 
be said to have acted bond fide unless his belief that 
the sale was necessary had been arrived at after 
due care and attention Skeo Persiud RjUC v. 
ToAKOon PtasHAD Gotra Pebshad Nabaix r. 
Sheo Pershad Ram . . 6 W. B. 103 

66. — I I Purchaser from 

pvonlioR 'CV'here a purchaser of immoveable pro- 


Vapsu Ra'Usrist.vaju t' JJami Aft'An'A 

2 2Sftd. 407 

4IOOTBOORA Doss V. Kas'oo Behabeb SlKQg 

21 W. B. 287 

60 . Smi <0 srf nsitfe 

cate-^Proof of necesaity for tale In a suit to set 
»s»U sales made by a minor’s guardians, on the 
ground that the sales were not justified by any re- 
cogmied legal necessity, the onus la on the dMend* 
ant to proie the necessity. Nature of proof suffi- 
cient to discharge such onus explained Lootoo 
Sisou 1 ' Ruesdcr Laiu . 8W. H. 384 

67. — — Sale by gvar- 

dfon.i — Onus of proof — PurcTifUer. Bcld, that the 
onus of proving that a sale by his guardians of a 
minor's prdperty was necessary and for his benefit 
lies upon the purchaser, and that adeqiiaoj' of price^ 


58. Onut of proof— 

Parthastr. IVhere the plaintiff was a minor- 
hw intercut could not prtmd facte be alicnsfco . 
Held, that the onus of proving that due 
wore made as to the necessities for the a, 

It WR8 incurred bj the manager for the 


2AgiB a4; 



( 4403 ) 


DIGEST or CASES. 


( 4400 } 


OTJARDIAN— ronff 

2. DUTIES AND POWERS OP GUARDIANS— 
ronfi. 


GUAUdAIT— 

2. DUTIES AND POWERS OF GUARDIANS— 


59 . TnnMCtion fcy 

gvirdhn — Ut^poniibilitg of letidtr to guardian of 
a minor. A lender to the mKnii^^r of & minor’s 
rstste h bound to eatUfy himself that the loan is tor 
the benefit of the estate. L.uxAn BessEEBntm r. 
Bisbesebee DcTT Si’eon 

1 Ind. Jut. If. S. 166 

60. Thoujjh the 

lender of money borrowed by the guardian of a 
minor for the payment' of s family debt u bound to 


condition precedent to the Aalidity of hia charge, 
and he is not, under such etrcumstance«, bound to 
see to the application of his money. JIaha Beer | 
PEnSHAO Sl>0H i. DesmEERtsi "OptDns-A I 

W. B. 1864, 166 

RaBHA KiSUORE MoOKEIUEE I MlfttOOt/OY I 

Com 7 -W. R. 23 I 

61. — - - 5<t/« ty guar- I 

dinn — Ptirtlfiitr— Grounds for rntraat of tale. 
Although purchasers are not bound to look to the 
application of the purchase-money or to enquire 
wWher there were gocKls sufficient to redeem the 
mortgage and so to obviate the necessity of a sale 
of a minor's property, jet the purchaser not proving 
necessity ornot satisfying himself of the existence 
of necessity and the unwillingness of the minor’s 
mother to dispose of tlie property in liis minority, 
are sufficient legal grounds for reversal of the sale 
GOSfAIN SntCAB V. PBAXNATn GooPto 1 W. B, 14 

02 — Alienation of 

minor's jirojicrty hy inkrttntton of Court — Sait to 
i(t andt alxnation — PiircAarer of minor’s froptrty. 
An alienation of proj>ertj' during the orniers 
minoritj is ojien to be questioned when the minor 
comc" of age, even if it was effected partly through 
the intervention of a Cii il Court, e g , under a decree 
on foreclosure proceedmzs A nartv lustifvuur a 

I 

I 

there was a nccessitj for the ahenatKin. and that 
the mortgagor had authority to give a goo<l title as 
the minor’s agent Buzruxo StBoa SinoB r. | 
Mactora CnowDHRAis . . 22 "W. R. 119 i 

63. ■ -- - — Sale of minor's ' 

iropert'/ by guardian— Proof of legal nreessitg for 
sale. The mother and guardian of two minors | 
borrowed Rl.OOO ostensibly for their marriage I 
expenses The lender of the money obtained an ' 


the minora subsequently brought a suit against tho 


the decree against tho minora was auch aa would 
bind their interests. Loot? Hosseix v. Dtnisus 
Lau. Sahoo .... 23 'W. B. 424 

64. _ Guardian and 

miner— Sole of minor's j'roperly—Legal neeesiUy. 
Where a guardian conrej-ed the property of her 
minor son by a deed of sale in w hich she did not in 
terms desenbo herself as his guardian: — Held, that 
the omission was immatenal, since it cicartj’ ap> 
peared from tho deed that it was the minor’s pro* 
perty which formed tho subject of sale. Ilunooman 
Perhnrd V Bahooet J/«nrn; A’oonieerre, 6 Moo. 


market value, by a Eale.deed reciting that the ob« 
jeet of the sale was the minor’s maintenance and 
marriage. It was found that the sale was obtained 
by the vendee by taking advantage of the guard- 
ian’s poverty, and that there was nothing to show 
that in purchasing the property he had satisfied 


circumstances of the minor did not by themselves 
constitute a suffiiient legal necessity for such an 
alienation. Under the Hindu law’, the mainten- 
ance or marriage of a minor may be a legitimate 
rausc for the alienation of his property by the 
guardian, but cannot justify a Court of equity :n 
up holding a bargain obviously imprudent and reck- 
less 3he belt te»t is whether tho alienation would 
base I>een reasonably and prudentlj’ made by the 
minor himself had he been of full age. Held, fur- 
ther, that, upon such an alienation being set aside 
in consequence of a suit brought by the minor, tho 
vendee was entitled to be recouped by the plaintiff 
to the extent of any portion of the purchase money 
which had been appropriated to the latter’s benefit.’ 
Pamn CAoBdrfiPQlv Kurunauiayi Dasi,7 D. L. R. 
90. Dal Kisnr v. Bai Ganga, S Bom. A C. 31; 
Kuvarjt v. Mali Handat, 1. L. R. 3 Bom. 234; 
and Gadgeppa Desai v. Apajl Jivanrao, I. L. R. 
3 Bom 237, referred to IIakuxdi i’. KARsFStrxK 
I.Ij.E.6 AU, 417 

05- Enhancement of 

rent, effect of— Acts of mother and guarrfiVin hous far 
binltng on minor *on — Kahuliat yiten hy triifoto tn 
po*se»non to hind her son and successor In -pay en- 
hanetd renf de'reed againn her. A patnidar ob- 
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tained decrees for the enhancement of the rent of 
holdings, in the possession of the widow, of a de- 
ceased tenant, one decree being in respect of land 
formerly held by the latter and the other in respect 
of a bolding purchased by the WJdo^y on behalf of 
her minor son by the deceased whilst the enhance- 
ment smts were pending. The widow also signed 
tabubats relating to both tenancies, agieeing, as 
mother of the minor, to pay the enhnaced rent 
EeU, that, as the pafnidar was entitled to sue for 
cnhaneenient, and it was not to be presumed that 
the mother held adversely to her son { also as she 
had come to what she heheved to be, and was, a 
proper arrangement, the son, on his attaining 
full age and entering into possession of the 
tenancies, was hound by the habuliats WarsoN 
& Co. V. SuAMLALi. Witter , 3. D, E IB Calc. 8 
Ii.E,14I.A.178 

66. ... — - Sole by ytiardiun 

for minor — Nectaaii!]~Bond fidts. IVhcn neither 
want of enquiry nor mala fidta is shown, the e»sl- 
ence of legal necessity must be presum^, and the 
acts of the guardian considered to be the acts of 
the minor. Quart ; Whether the same rule strictly 
applies to the relation of the head of a family and 
bis descendants bolding vested rights m bis estate, 
is regard to abenations by the head of the family to 
which the descendants did not expressly consent. 
SsETtiL Perscad SiKon V Goitr Dtac. Sinoii 

1 W, R 283 

67. Sate x>f minor’s 


to advance money for that purpose and to resist 
certain claims brought by 21 against the imnor’s 
estate. In February 1851, M having obtained 
judgment against the estate for 1136,986, and 
taken out execution thereon, the estate was adver- 
tised for sale on the 30th of that month. To pre- 
vent the sale, L advanced the amount of the judg- 
ment-debt, and on the 10th of that month com- 
menced a suit against the guardian, in wbicb be 
claimed the R20.880, the amount advanced by 
him, and the 1127,000 agreed to be paid him by 
the ikramamah, and the further sum of 311.354 
alleged to have been paid by bim for the proceed- 
ings against J/, making together 1155,341. On 
the following day the guardian filed a confession 


GDAEDIAN— confd. 

2. DUTIES AND POWERS OF GUARDIANS— 
ccmld. 

paid, Din 185S took out execution on the judgment 
and under the execution put up the estate for sale, 
and became the purchaser himself. On the minor 
attaining his majority, he brought a suit to set 
aside the sale, impeaching the traasaction as fraud- 
ulent and coUusively obtained by Z from his late 
guardian. The Courts in India set aside the sale on 
the ground of fraud, and decreed the restitution of 
the estate, with mesne profits and damages, subject 
to the repayment by way of reduction of the 
R26,98C at 5 per cent. Upon appeal such decree 
was affirmed by the Judicial Committee, first, on 
tbe ground that the transaction was fraudulent and 
collusive and prejudicial to the estate of the minor, 
there being no evidence to show the necessity for 
the guardian obtaining the pecuniary assistance 
sought, or to justify her submitting to Z’a extra- 
ordinary terms contained in the ikramamah, by 
allowing, inthout cunaideration. Ins doubtful claim 

‘ * • really was a 

who set lip 
Euself of the 
jpon him of 


atlvanced by him at the rate of 0 per cent, con^- 
traded for in the ikramamah in b‘eu of B per cent, 
awarded by the Sudder Court. Such a modifica ion 
of the decree of the Court below held not sumcient 
to deprive the respondent of his costs of appeal 
The case of Ali Ncs»ein v. Badal Ehan, B D. A-, 
N..ir. P , U^S, 19A 2tatu where it was hfld that 
there is no difference to be made between 


©g, — Hindu lau> — 

Joint family — Bcltait obtained from ■person just 
come of aqe The plaintiff as a joint member of the 


of the plaintiff. The plaintiff alleged that Zand 

his brother J were joint and had 
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the release must be set aside. The defendant etood 
in the relation of a guardian to the plaintiff. lit* 
leases executed immediately after a ward comes of 
age are loohwl upon with suspicion. The circum- 


that absolute fairness and gocul faith required by 


60. Loan hy guard- 

»an for tnamagt rrytmt* of minor — Legal neees- 
tity. The marriage of a Hindu minor is a legitimate 
cause of expense in regard to n hieh bta guar<liaa can 



70. ■ — SaU by guardian 

—Onui of froo/ cf bond fdu of fiurckarer. Pur. 
chasers from a ^ardisn must show that they acted 
bond fide Rr2n>oo Fa^DtY v. Baesq Ali 

3N.W.a 

71. - Doerte — Legal ne. 

eessiiv* The exUteoce of a decree, which may at 
any time be executed against ancestral property, is 
a ctiac necessity for contracting a loan, and ample 
justitication to* any one coming forwatrl to lend 
money on the mortgage of the property PrmsrE 
atm Ojua v GooioEn . . 11 W. B. 440 

72. ■ Sale by guardian 

on behalf of minor — Repayment of purehofe-money 
before minor allotced to recoier estate. The salo by S’a 
mother of his share, during his minority , in the 
estate of his deceased father was rightly held to be 
invalid ; but his claim to rccorec possession of the 
share from the purchasers, who had redeemed u 
mortgage existing on the estate created by bis 
father, without tendering payment of his share of 
the mortgage debt, was properly dismissed Paka 
All t. Sadie Hosseix . *. 7 IT. W. 201 

73. — — Sale by guardian 


GDABDIAlT-confd. 

2. DUTIES AND POWERS OF GUARDIANS— 
contd. 

AoooncE Utrnninrm Cnunx v Gukoa Peh^ad 

Ofaduva . . . . W. B. 1884, 208 

Sinotn Dval Sryoii r. Ram Buddcx Styoii 

17 W. B. 464 

Mornoona Doss r. Kakoo BnRARnn SiEon 

21 W. B, 287 

74. Court of Wards 

— Collector — B’fliicr — ApgJicaiion of the Land Ac- 
quisition Act, J870, to the land of a minor — Inruffi. 

I cieucy of comjlianee tctlh the other requirements of 
' the Act, unthout actual compensation to the minor's 
j eflale-~Reeotery of land by minor on ctming of age. 


I 


I 


I tion Act. 1670, if there had been due compliance 
with the prorisions of the Act, as regards compen- 
I cation to the minor's estate. ^Ybere, howorer, com* 

I 


‘ ( 


76. ■ — — ' -Pouicr to refer to 

arftifralion— A'aturaf guardian — Reference by arbi- 


\ showed that a natural guardian bad power to sub* 
, mit to arbitration on behalf of a minor, and referred 
the case to the Registrar to enquire and report 
whether the submission and the award thereon were 
for the benefit of the mmors. Roiios Kisses Sett 
V. ncBBOLOLL Sett . I. Ii. B. 10 Calc. 834 

76. — — - — ^ G'uonfiaa’a pouer 


disapproved. Sobhanadsi Appa Rad v. Sbi’ 
lumfLU , . . I. L. E. 17 urn/t , 221 
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Kaiiasa Padiachi t-. Poxsueaknu Achi 

I. Ii. R. 18 Mad. 456 

77. — AchioitUdgment 

hyj 9!to«iiaA o/ minor — GuarAians and }Vardi Act 
{VniofJSSO), SS 27 and 29~Aet XL of ISo8~~ 
Guarjian, powtrs of. An ackno%l«l^ent of a 
<1ebt by the guanlian of a minor appoints! under 
tho Guardian? and Wards Act, doc? not bjnd the 
minor, and ia not such an ack no'n Iciigment under s 
]Dof the Limitation Act a? would girpanew penw! 
of limitation against the minor Chbato Ram ». 
Bjlto Au . . I. L H. 20 Calc. 61 

See also Azitdois Hos^ejn i> LiAitn 

13 O. D. E, 112 

79. — — Powtrof guard- 

tan la bind his nvrd hg personal covenants — Act 
XX of 1S64, «♦ IS and 29 — f7uarrf}an'9 outAority lo 
contract dthis for the mnmoge of hii tmrd mihout 
ihe sanetion of ihe Couil — Debit conlracttd for pi/. 
gttmsgt tspenst* — Guardian's power to aekitonled^ 
deils— tsimtatioit Act (XFo//i7f), j 19. A minor 
can&ot b« bcund pcceottally by coaCcaota entered 
into by a guardian nhioH do not purport to charge 
bis estate Act XX of 1864 gircs no power 
to a guaidian ot administrator to bind his ward by 
petsonai covenants A guardian appointed under 
Act XX of ISW can piedgo the ■* i war<l 

for pu’”’*'*''" * “ as a 

eeonnt 5h the 

minor . t-*)' under a. 

20 of <A.A. vt 1864, a guardian cannot contract 
ft debt for the marriage of hia ward without the 
sanction of the Court Debts contraetcil by tho 
guardian of a minor for a pilgrimage not undertaken 
in the dircharge of an urgent spiritual doty, when it 
waa obligatory on him to perform, are not neces- 
saries for which the minor uoukl bo held /«Wc 
A guardian baa no authority to jicknowlcdgc a debt 
on behalf of his ward so as to give the creditor a 
fresh start for the perioii of limitation, as he is not 
an agent cpn the part of his warti within the meaoiog 
of s 19 of the Tumitation Act (XV of 1S77) »?o6- 

hunadrt Apr'aRan\. Sriramala, 1. L 2t 17 Mad 
■2!1. dissented from RAhMALsiMOji v. VapaAT. 
VAKnircBAKD . . X If. E. 20 "Bom. 01 

70. — — Liabdilgof mtnr<r 

for dihl incurred by guardian on lits hdatlf-^Art' 
ce«<rol trade carried for benefit of minor by the minor’t 
tiKurol guardian. Under Hindu law, wbwe an 
ancestral trade descends upon a minor as the solo 
member of the family, and the ancestral trade ia 
cnmc'l on under the superintendence of the imuOT’a 
natural cuai-dian, for the benefit of herself (she hav- 
ing a claim for mamlenaoci ) end the said minor, 
the miticrT Will be bound by all acts of the guardian 
nccpMarily ii>ci>lrntal to or flowing out of the corry- 
ingooof tbetraiie IUmpzrtab Samra T^nutv; 
loouBAi . . X I., R. 20 Bom. 767 


[ OUARDlAN-conld. 

j 2. Duties and powers of guabdiaN'J— 

' COMCfi. 

80. — Guardian and 

i ■tatnoT~-Pre-empU 07 i~Iielu,sd of gwirdiaa cn behalf 
of Ptinar (a edaita prt-cia^ian — Minor bound lyamh 
refusal. The gu.trdian of a r*!'’"- competent to 
exercise on i-'*- ■* efusotoeser- 

ing to the 

• ' ' and in the 

.. iHiund by such 
u'Vtodur Singh t Darya Singh, 
J L. B. 3 All- 437, referreii to. U'nuo Sisoa 
^ t D4«f S;.vcs (I&OU . X Ia E. 23 AIL 129 

81* .... Mahomednn Lnw 

-“Sole of rMnor’s pTOptJiyhy ile facto guardianfor 
( Inehetufit of the minor The defaeio guardian of 
, a minor JIahomedan girJ sold certain property, 
which had belonged to the minor's deceased 
I /atber, partly in order to pay the debts of the 
j deceased and partly ta order to 'pay Government 
revenue piyabte on account of the estate left by 
j the (Jeceas^ Held, that the sale being for the 
benebt of the minor and miidc by the minor's 
I ife /ado guatdian mbs binding on her and must be 
■ upheld. Uassan Ah v. .ITrAdi ifasain, 1. L. R 2 
' AIL $3$, followed, ffnmir Singh v Mttsammai 
, ZaUa, I L P 1 All. 57, dislinttuished Majidas 
[ » Ram NaHaim (1904} . I, L. E. 26 AIL 23 
82. - - -- - Minor — Account, 

»it»t /or— Gttordion’s potaer to bind tntnor-^Ad’ 
mncea jnode (o guardian for minor's ienefii-^Prin- 
opal and agent — Advanus made by agent to guard- 
inn of pnneipfii A gu&rdiae caouot bind iua 
minor ward by a penouai covenant But where a 
minor comes to vouit to Lave an account taken 
as between himvlf and hie agent, and ir •• *- I 
on takinc dhrae^^--**' 
vances 
apphei 

to bo .^.^wvii in taking the ac- 

counts. n'aghth Rajiati}! v ShtM Masludm, / 

L. R. 12 Item SS2, distinguished. Subesdra 
Nath Sarkab v ATm.Ciu»&iiA Roy ( 1907 ) 

I. L. B. 34 Calc. 892 

88, Transfer of 

Property Art {IV of 1SS2), «. 41 — Transfer by osUn- 
ubieowneT— Owners of properly (Tansferred—Minor 
— Guardian ineape&fe of luseiitin? to apparenl 
oionership of ironsjtror, Btld, that the guardian 
of A minor owner of imraoveable property is 
capable of consenting, even though such consent be 
express, to a third person holding bimseU out as 
owner of the minor’s property, so as to enahJe a 
transferee from such person to cUim the benefit 
of «. 41 of the Transfer of ftoperty Act, l»o- 
Daaibar SiMOi! V. Jawjtbi Konwae flW)7) 

I 1. B. 29 AIL 202 

3. RATIPICATION. 

1 Sa2a by gaaTiisr^ti.~.-te'juiet. 

e««te aftrr minor comes of age. 'llie conveyance 
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of pro pert}’ while the owner is a minor i» not iiecr*- 
tanly inoperative ; if the sale is efTectcil by the 
guardian and acquiesced in by the minor when he 
<3me8 of ape, it may be valid notwithstanding 
Kcmcroodis r. Beadiioo . 11 V7. R. 184 

2. - Drhy of minor 

On coming of age in rtpudlaling^ net of guariian. 


CuTODER ClIOWDURY' 

10 B. L. R. 324 : 18 VT. R. 404 

3. Contract by gtiardian— 

Detoy of minor on cominy of age in repudiotiny con- 
trad. Lon^ dela}- in repudiating a contract by 


DooROicnCR't Slum r. Boinarvim Doss 

10 B. h. R. 327 note : 13 W. R. 172 

4. Act of guardian after 

Jnajority of mioor— Terron r«Hinin»ny minor ns 
/nr ai pulhe are concerned— Aequitscenet-^’Etf 
denee of necusitg for loan l\’hete a party after 
attaining full age allowed his mother to give him 
out to the Hortd as a minor, and as his guardian to 
mortgage his ancestral property, and permitted 


valuable consideration Pcrmeshctr Ojiu r Goofc* 
BEE ... . 11 W. R, 440 

5. :bIode of ratification— ^nit 

lo set aside sale made by mother at guardian — 
Minor acting for ino(/icr in farmer luit In a suit 
to set aside a sale effected by plaintiff’s mother dur- 

for 
t, to 
' ber 


quiesced in and ratified the sile Kebuekristo 
l)vs3 r Bv'icoomar Siun . 9 W. R. 67l 

e. Tranaaction prejudicial to 

estate— Fomwl rafi^cafion, n'cesfily of The 
guardian of a minor as manager of the iDinor’e 
estate is bound in duty to abstain from enlenng 
into any arrangement benefieiil to himself and 
detrimental to the estate ; and if any such arrange, 
ment has been entered into, it is incumbent on 
him immediately after the minor comes of age to 


OnARDIAN.-fonW. 

3, BATIFIC.lTIOX-ccmtf. 

obtain from him not an accidental, but a distinct 
formal ratification. PnosENXo Coomar Chutteck 
r. WooMA CHcny JIookeiuee . 20 W. R. 274 

7 . ^ Duty of minor— Compromwr, 

Slit to sft aside — Proof of fraud. It is not in- 
cumbent upon a guardian to contest every claim 
made against the infant's estate Tlie Judicial 
Committee, reversing the finding of the Courts be- 
low, refused to set aside a compromise {confirmed 
by a decree of Court) by the former guardian of the 
plaintiff of a claim against his estate for debt after 
sixfoea years, the plaintiff having failed to prove 
that the suit was fictitious, and the compromise 
fraudulent and collusive. Lekraj Roy v. 51ah- 
TABaicNTi . . . . 10 B. L. R. 85 

14 Moo. I. A. 393 t 17 'W. E. 117 


naagratiini uy iiieirguamians ciuringtheir minor- 
ity, they thereby ratify the lease and cannot after, 
wards repudiate it. Rasi Ciioxper liincAR v. 
Pran Oobint) Boi«bspb . . 25 W. R 71 

9. Apparent acquiescence— 

Compromise by mother for minor sons The trans- 
actions into which guardians enter on behalf of* 
their wards must secure to the latter some demon- 


been airarded by a judicial decision, it was held that 
the compromise was not binding on the minors. 
Apparent acquiescence In such a compromise by 
one of the minors after amnng at majority, 
though endenceagainsthim, is not evidence ofa 
conclusive character when not continued for any 
considerable time. DavRMin Vaman v Gurrav 
S imiMBvs . , , .10 Bom. 311 

10. Ratification by acquies. 

cenco — Minor, eonirart by ,1 sued in ISS.'i 
to recover certain estates from li, alleging claim 
under his adoption which took place m 1805 In 
1875 .4, being still a minor, relinquisherl by de«l 
his claim to the estates for R13,000, but now alleged 
that he thought be was relinquishing it only in 
favour of the defendant's predecessor in title who 
died in 1883, having been m possession of the estates 
since ]8(>7. Ihe pjaiotifT attained his majority in 
•<•-0 »».'■» 


he failed to ascertain it when be attained bis maj- 
ority in 1878. His conefuct of acquiescence, more, 
over, m the deed of relinquishment amounted to 
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3. lUTlFIdiTION— co«cW. 


ODASDIAK— jonW. 

4. DISQUALIFIED PROPBZETORS-c<wcir, 


ratification of rt. VBNKATaautAV p. Matumk. 

snuasDTA . . . I, D. S. lO Had. 


4. DISQUALIFIED PROPBIETORa 

1. — Suits by* and e^inet, dta. 

qualified proptietore— Act A^Ato/ 1873 (N~ 
ir. P. Land Hevtnue Act), «. 205 — Atf VlJl o/ 
1S79, s. 23. Under s 205 of Act XJX of 1875, 
88 amended by s. S3 of Act VIII of 187&, a c*-- 
qualified propmetor wb'’’*’' *- — ' ' 

1 ) 51 . 0 --* 

Cc 

go > -« auu tB the same 

of .. owiiecior ot the district m wiucli the auit i« 
brought, where a guardian has not been appointed, 
whether or not the Buit has for ita object to set 
aside an act done by the ward before the date 
when hia property came under the charge of the 
Court of wards. Suso Diat, CaaOBEv v. Coi- 
tccTOR OF GcinaRBFUB . I. I*. R. S All, 264 

2. Contract entered into by 

diBguaUfled ppopwetor whilst hie property 
was under the charge <3^ the Court of 
Wards— A’-tr. P. Land fieienne Act (£/X 0 / 

I. 2WB-Ceiirf oj Wardf. S. 205 of Ant 
No. XIX of ] 873 does not cease to bare effect when 
pTOIjertf to which Jt BJight apply is reJeased Itvm 
the custody of the Court of Wards Sucb proTOrty 
cannot at any time be taken lo execution of a OMcee 
obtained on a contract entered into by a ward of 
the Court at a tisae when hiS property oas under the 
superentendence of the Court HzvakooaX. St^.'Uii 
V. JiurtaH Lit. . . I. D. R. 22 AIL 364 

3. T -.— Power to ©nterj into con- 

tracts— Act mi 0 / 1879, ts 23, Zi-^N -W P. 
Zand Piwnvt Act {Act ZIX of 1873), t 205 A ; 
suit was brought acsip^* " ' * 1 

■ 5 1 


( ..V 4X/i)U'*' 

* . ..vuei.ior a status in the snJt — 

namely, as repreai-ntative od UUm of the defendart 

— was suGlcteritly descnbi^' *- — * * * 

the 

to ei 

of ft 

with 

enter ... therefore, 

whert 1 whose property was under the 
eupcrmtMulenc© of the Court of Wards borrc>»ed 
money and gave a bond for the payment oS the 
»Aine, and u-«s«ucd on the bondin (he name of the 
Collector, tliai iho Court was competent to make a 
decree against ouch dit<xuai(6ed proprietor. Cot' 
tEctou r.» lit SAUE- 1 V Sliro Pnasio 

I. D.'E. 6 AIL 487 


,4. ^cf XIX of 1873 

(A-H, P. Zajtd’rewwe Acf), ». 205B — Alfaehwwnt 
of propertif of digqnnhfici propnehf — Precis sc- 
^‘*19 ofter the rcUoie of the corpus iy (he Court of 
Wards. Held, (hat the prohibition contained in the 
second paragraph of t 205B of Act XIX of 1873 
does not apply to tbe rents ant) profits of property 
whicli may accrue after the release ot the corpus 
from the superintendence of the Uourt of Wards. 
Ihmcmchid v. Jhamman Lai, I. L. R 22 AIL 
3S4, referred to Jhamsuk Lat. 0 , HlsutfCHAL 
SiEon (lf)0j> , . I. D. B. 24 All. 186 


6 liability of GUAEDIAXS. 

I Act of guardian in proper 

manegement of mtnor’s estate. M here an 
act done by a guardian 13 one arising naturally out 
of the management of the tamor's estate, and es- 
peoaDy where Jt is concurred to by other co-sbarera 
of the same property, the lisbiiity for such act 
atUebes not to the guardian, but to the estate. 

GtREEwaa Smoa v. Menutm Lxu. Dass 

10 W. B. 282 


. Guardfau ad litem— Uoft<». 


UohJity for. IVhece a guerdmo ad 
tobst had • 
tmg exfou 

tir«t.Sro . .* ...» w w, t«o»Mge dify 
executed by the testatrix in sound stftta of ttinu j — 
BeJa. that bo was liable for the costs of tba suit. 

floats. KOO. VbSTmI 

5 . - lAabiUty of widow ae 

goerdian— Pcraosol Lahihly and as Ttpnsenhng 
heirs of hutband. A tndow defending a suit as 
guardian of bet mioor son cannot ba madu habJe 
w her own person as w ell as representing the beira of 
her husband- Bnojo Momw Mojunoar i*. Boo- 
Dso Narn Sokiuh Moji 7 m»a» 15 W, B. 392 

4 Eetaltting attorney for 

minor— iiiohilify of minor for costs — Pftutt/ of 
eontraet. If a gwaraiaa oe next fnf.~’ -* • t 
infsat retain 
contract ia cn 
infant upon w 

foe costs. Ba ■ ■ ^ 

Gaoss . 

B. — Liability of guardian for 

torts — Torts coijwnffcdhy vunor. 
a minor ceenot be held personafiy liable fw 
Eoaunitted by such miocr. Luciwi^ ^ 
CtoSATAK . • ■ ‘ 1 .1 tn 

fl. Eight to suit for torts 

iioor-;S««7 by father sue 


0 W. B. 627. 
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QUAM?IAN-<oncM. 

5. LUBILiry OF GUAUDIANS-^oncIrf, 

7. Liability of guardian on 

security bond— ^rl XL of 1S5S — Svtt on 


the Judge on her bchan. ouuseiiuemiy iJ a cent* 
ficate was taken from her, and naa grantwl to 
who brought a suit on the minor’s behalf against S'a 
sureties for the yalue of the property intrusted to 
B. The security bonds in question uero not 
assigned by the Judge to A. IltM, that, inasmuch 
as the plamtiS was seeking to enforce contracts 
which were never made with him or any other 
person in the character of legal representative of 

<1 I , L. I I.,.1 .4.4 ^ 

•ated 

tho 

t udgo 

of a District Court is eompetent to call upon a 
person to whom be grants a certificate under 
Act XL of 1858 to furnish security ; and whether, 
where ho has done so and sccurjty'bonds bate 
been given to him, ho can assign them to the 
manner provided in ^ S57 of the Succession Act, 
1665 Amir Nath v. TiUEcm Das 

I. L. B. 5 AU. 248 

8. _ Liability of guardian for 

malrersation — Sud on b<half of son lo ^et rid of 
guordton. A mother brought a suit on behalf of 
her minor son to recover from her step-eon, the 
managing member of the family, the minor’s share 
in the family property, llsld, that the only ground 
upon which such a suit could be maintains was 
that of malversation The Court might relievo 
the minor from his brother’s authority and ajv 
point another guardian, but a case requiring relief 
must be made out AuMEKaMsiai, v Arusa- 
CHELLAJi PiLLAi .... 3 Mad. 08 

9. — Liability of guardian to ren- 

der account — Guardian and tcard — Guardian — 
5ud for ofcounl agatnrt guardian— Guardian and 
Wards Act {nil of 1S90). s 41, cl 4 Wberea 
new guardian appointed under the Guardians and 
Wards Act had not inspected the account sub- 
mitted by the previous guardian, the latter bavmg 
failed to pay tue process fee for service on the 
former of notice to inspect them, and the Court 
had made no order under a 41 (4) of the Act «!»• 
chargmg the previous guardian : Jldd, that a suit 
for account would lie against the previous guardian 


Fatima r. Sajjap IIo3Aiir*(lD‘06) 

L L. R. 84 Calc. 211 


E* CASES. ( 4503 ) 

QtTABDIAN AD LITEM. 

See Civil. Pbocedche Code, 1832. s. 440. 

I. L. B. 31 AIL 7 
See CiTiL Pr.ocEDtmE Code, 1882, S3. 

413, 457 . I. L. B. 28 All. 137 

L L. B. 29 Mad. 68 
I. L. E, 20 All. 200 

1. — — Guardian ad hlem 

— Procedure — Appointment of guardian ad htem 
iiitvi/i<f— of fnwifi’ifi/y on decree posjed 
againH minor defendant. The provisions of s. 443 
of the Code of Civil Procedure as to the appomt- 
mentof aguardian ci /item for a minor defendant 
arc impcratiic and where those provisions are 
not auhstantinlly complied with, tho minor is not 
properly rcprr'.cntwl, and any decree, which may 
be pass^ Bgiinst him, IS a nullity, Khiraimal v. 
Datm, L. li S2 I. A. 2G, followed. Watian t. 
liante Bebari Prasad Singh, I, L, B, 30 Calc, 1021, 
distinguished, Haritmax Prasad v. IIitqammad 
IsBAQ (1905) . . L L. B. 28 All. 137 

2 . Investment hy 

guardians of minor’s property — Principles governing 
tnceslmenl by guardians— Indian Trusts Act {II 
of J8S2), s 20. Guardians are in a fiduciary 
position and the Court should be guided by the 
rules embodied in the Trusts Act in sanotionmg 
changes in tho investment of a minor’s property, 
ne duty of guardians is prusstily to preserve 
and not to add to the property of tho minor. 
\Thero it was sought to invest monies belonging to 
a mmot m tho purchase of lanils deriving their 
income from buildings erected thereon. Ileld, 


• • I : , 

3. Civil Procedure 

Code, s. 4ii — DuV) of Court ot regards appointment 
of a guardian ad htem. iVliere tho defendant or 


timniishcd. Rasichaxdea Das v. Joti Pbisid 

(1907) . . I. L. B. 29 All. 675 

4 — Cii'ii Procedure 

Codt.s 4i7 — Appointment of married teomnn whose 
JlHs&nnd IS nhie. In no ca<e can a mamed woman 


iLUHM. A uMi.., *. — A,, ^.uu. mO, uuKseuieu Hum. 

KoxDAX Lal V. Gasadoab Lal(1007) 

e I. L E. 29 AIL 728 

7d 


VOL, II. 
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GUAEDIAir AD IiVSEU-canchh 


6, Shia Mahoaisian 

lad’j — Inlerent itowfT of Civil CaurL The poiret 


ji<;ui mac tnc appoincruenb mu'^i tut preauioeu ) 
to be vaiwl and that a ^alc in execution of the 
decree obtained m such a suit « 41 binding on the 
minors McrZArr.in Au ICatN t:. Parbstj (1007) 

Z. D. B. 28 All 640 

6i .. ApfOintment of 

guariian ail litem other iknn eertifieaied guardtau 
Held, that the appointment, apparently b? an 
oversight, as guardian ad bt/mtoa iniDor defend- 
ant of a person other than the certificated guar- 
dian amountei) to no more than an irregahrity 
nnd nould not of itself violate cither a decree 
passed in a suit or a sale consequent upon sueh 
decree Dammar SiycH v Pirbutj Siisqo (190") ' 

1. !». B. Ail. aw 

7. — Appeal — Gwardias 

ad him nci made n parly by appell(i>il~~Ltmtlnlton. 
ilTiere a guardian ad litem of a defendant res. ’ 
pondent iras not made a party to an appeal filed by ' 
the nlamtifi, until after the period of hmitatioo ' 
for nltng tuch appeal had etpired, it n-as held that 
the appeal Mas not for this reason time-barrcil. 
Ehem Earam r. liar Daynl, 1 L. R. 4 All. 37, 
followed. Etrp Chand v Dasodda (1907) 

Z. li. B. 30 All S5 

8 — _ Civil Procedure , 

Code (Act X2V of 1SS2), « 4i?—’l7e<esultj of 
formal diKharge from the duties of guardian ad 
fiteni — 5uU <0 eel aside a decree. Held, that no 
suit will he to set a»nle a decree, where fraud is 
neither aUegetl nor proved and no specific relief 
13 asked for save and except the setting aside of 
the decree. Umrao Singh v. Jjardto, J. L Jl 29 \ 
All. 418, referred to. Held, also, that where the ^ 
same |>crson is both certificated guardian and i 
guardian ad litern to minor plaintiffs, the fact that , 
one ol such plaintiffs has come of age and bcco , 
appointed certificated guardian of the persons | 
and property of the others would not relieve tb© 
original guardian of her duties as guardian ad 
litem To do this requires a special order under 
B. 447 of the Code of Cird Procedure. Bauarsi 
1‘rasao V. Ram Nailais (1907) 

I. L. R.30 AII.IOS 
GUARDIA17 Ain> MINOB. 

See Civa, Peqcedore Code, 1882, es 
402, 500 . I. D. R. 28 AIL S5 

S<e Gcardias 
Set" Gdardian AJfD Ward, 

Gn«iiDiAV3 AKD Wards Act. 

At' lIivDO L.AW . 10 C. W. N, 1 
Am LiMiTATioir Act, 1877. a 8. 

DiAR.ai All Z5B 


aOAiujrAir awd MriroR ~~contd. 

1 . 


Contract for sale 

by guardian of minor — iSuJscquent sale to third 
pariy — Sanction of District Judge — .yafe, void or 
votdaHe — Specific ' performance A certificated 
guardian of certain miDors contracted to sell their 
l»roperty to the plaintiff for .h consideration of 
11217, of which R30 nas to be paid in cash and 
tlie balance of HIS? was to reilccm a mortgage 
upon the jirojicrty executed by the late father 
cf the minors m favour of file jil.iintiff. The 
guardian undertook to obtain the sanction of the 
District Judge to the transaction She afternards 
fraudulently conveyed the propertj by registered 
deed to her relatiie, the defendant No I.sihowas 
folly aware of the previous contract u ith the pUmt- 
iff. IleU, that the sale to the p'aintiff ivas 
not ip<o facio void, but only voidable at the in- 
stance of any person affected thereby That 
the plaintiff became entitled to obtain specific per* 
formance when, by finding that the rale to him 
Mas for the lumota benefit, the District Judge in 
effect aancfioneJ the sale. ErwABiA v. (Thandba 
NatB MuKEftJEB (1095) . 10 C. W. If. 763 

2 _ _ (fuard/an and 

minor — Irhitrafioii— vlulhority of guardian to agrie 
to a reference to nrbttration on hchalf of fl uunor. 
Srmblr That a 4f>ff of the ToJe of CiriJ Ib-ocwluro 
docs not apply to proceedings under Chapter 
XXXVJlofthvCode A minor Party therefore 
will be bound by the consent of ms guardian to 
refer the niiUets in dispute to arbitration, jf there 
IS no fraud or gross negligence, although the 
Court h.»s not under the provisions of 8 463 
sauctioned the agreement to refer S/ieo Aam 
Snran s SnLh Lot SmgJt, I. L R 27 Calc J2P. 
and CAengal Reddi v. reidiih Reddt, 1 L R. 
12 Mad 4S3, loWowtd. HaRDEO Sajiai r OaW>i 
.S ifASKER (1003) . . I. L. R. 28A11 55 

3, - - ArhitmtiQn~~Ap- 

poiufment of gHtndunt not to be stilled by arbilra- 
tiOH The Apjjointment of a guardian to a minor 
not being a matter of private right as between 
parties, i« not a question which can be settled by 
reference to arbitration JIahadeo 1’rasid t. 
BixoLsHRi Prasad (1098) . I. L. R. 30 All. 137 

4^ . - - Bond by guardian 

/.lah/b/A of minor— Bond Keeping ohvt debt in- 
curred for heeessnries when 6»>nfs minor’s fstal^ 
Personal Uabilitij of minor— Limitation iho 

cencral proposition that a guardian of a minor 
cannot bind his ward personally by a 
contract debt, by a covenarit or by any 
to pay money or damages, is . ,„.i the 

modification Ih.at the promise mil 
minor, unless it lias been made 
able a debt, for which the ward’s 
liable. Indur C/miider Singh v- R' , 

Chose, f. L R. 19 Calc. SOI, h gg 

SHlranutHya Auynr v. .Arumvga „„ „ ia 

Mad 530, refemd to Whete the 
pay money, which has been , 1,.!,]^ 

ia^s, the estate of the minor may be liable, 
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■guardian and MINOR-fOHcW. 

not on the promi«'’, but becau«c the money 
has been supplied. Sundarartt/a .tyyri>i>/>ir 
Paltannlhaznmt Tevar, I. L. K 17 Mad 306, re- 
ferred to. It is established law that a ipianlian 
cannot bind his ward’sosfate.cscept bvadociiincnt 
purporting to bind it. Mahamna Shn 
aingji V. roifdaf Talbot CAoiirf, 7 L. Ji 20 Bom 61, 
folio" ed. When a third person enters mtodoalin;;s 
with the guardian of a minor, and advances money 
for necessaries for the minor or for the benefit of 
the estate, and takes a bond for the debt from the 
guardian, tlic responfibility rests on him to take 
care^that the bond is so drawn as to render the 
estate of the minor liable in l.iw for the debt 
BlIStVAL SSHC f. BaIJSATH pEIlTAB NaT.aIN 
SisOJi (1907) . . I. I.. R. 35 Calc. 020 

B.c. 12 C.W.N.256 

6, Mtttorboand b>j 

Zionif o/ 'tuardian jor eti^iing txacfiH/ o/i 

minoT—Ciid Pro^tdiiTt Codt (.Irt XIV of 7552), 
A. 622 — Mnttrial XTrigulmitij A bond eteented 
by the guirJian of a minor as such but uhiih 
Gontaios only a ]iersonal cotennnt by the guar- 
dian to pay and docs not charge the imnor’a 
estate, will nevertheless be binding on the minor, 
if it la executed for a prc-existmg debt, winch 
is binding on him. A mistaken view of law by the 
lower Court is no siround for the interference of 
the High Court under s (>22 of the Code of (’ml 
Procedure But whero tlio case has not In'cn 
properly heard by the lower Court and the mistake 
of law was probably the result of such defective 
trial, the High Courtwill interfere on the ground 
that the lower Court had acted with material irre- 
gularity within the meaning of the section 
DtrsATSASii Redsi t> McTiitst. Reddi (1008) 

1. L. R. 31 Mad. 468 

6 .- Hindu Law — Joint 

7/i«d« /amib/— J/inor eo-parctnirt—Gunrdion of 
the family properly appointed by the Court — 
Ouardiamhip cca*(a, when One of (he eo-parceners 
attaini majorihi — Ouardianehip goes to th' adult 
■co-purcencr Where a joint Hindu fatndy consists 
of co-parceners, who arc alJ minor-, ibe t«>- 
jiarceners forming one group, the Court has 
junsdiction to aiipoint a guardian of the pro- 
^.,.1 .. »> ■ w hen, eutoe- 
\ttbe age of 
jierson ap- 

* (be Court i» 

. , property to 

the adult co.p.sreeners, notwithstanding the fact 
that other co-parceners are minors I'lrupoil- 
ikappax. Nilgangava, I. L Jl JO Bom J<?9. appbeil 
Bindajt V. Mathurahai, I. L R. 30 Bom 157, 
followed. Ramciiandrs f. Kuisii’niiso (I90S) 

I. Jj. R. 32 Bom. 259 
GUARDIAN AND WARD. 

See OcARDUN. 

See Gcardian axd Mi\or. 

See Gcakdisxs axd Wards Act (VIII or 
18901.8.10 . I. li. R 29 All- 210 


GUARDIAN AND WARD_fon(7. 

1 . ..... Contraet~Si>fcifc 

yr/orinanee — Specific performnnre of rontrnct mt 
faiourafile to tniiior refus'd The certificated guar- 
dian of a minor, finding that it w ns necco-arv that 
someof the minor's pio|>crty «liould b” sol’d, ap. 
pli«! for perniis'ion to the District .Judge, who 
aanctionesl the sale for a jiricc of R77j. .S'ubse- 
quently the guardian discolored tliat this was 
an inadeijuatc price, and having receivetl an offer 
of nS75 for the property, wont again to the 
District Judge for sanction to the setond contract, 
obtained sanction and sold the jiroj'«rty for 
RSij. Held, that the former contract being to the 
detnment of the minor could not be speeitically 
enforced Chittar Mil r. .IaQax Kath I’rissD 
(llWil) .... I. D. R. 29 All. 213 

2. Iiwiifi-fiow -Icf 

(A'ro/7S77), » 2S.Sch II. Art jl—‘SaIe*inAH 
Jl not confined to lriin*lir of ahrolulr oicnerihtp only 
—Finding iit iiritioiti *Uit of the int ilidily of a 
mile does not disinme u ith the nte'mtii of suing to 
•et nude snrh (olt The term ‘ sale’ in Art 44 of 
Sell II of the Limitation Act is not confined to 
an a—ignment of absolute ownership only but 
tuoan> an assignment (or a price of the ward’s 
Interest wlMteier that mav be Art 44 will there- 
fore apply to a suit by the ward to «et aside an 
assignment by his guardian of Ins right as mort- 
gag<c (Jannai'iinlhanda T’nncf'iro Sannadhi T. r«I« 
Pandarnm, 1 L R 23 Mnd 270, referred to and 
followed A suit by a ward to recover properties 
improperly alienated by the guardian will bo 
goierned l>y Art. 44 and the period of limitation 
will not be that prescribed for a euit for possession 
of immovenble property The fact that in a 
preaioiis suu by the alienee against the ward, to 
recover some properties which had not passed to 
Ins possession under the transfer, the alienation 
wasfound mialid will not relieve the ward from 
the consequences of hisfaihiretohaie the transfer 
set aside within the period allowed by law with 
regard to projierties which had pissed to the pos- 
«e"ion of the ahenee When at the time such 
preinius suit was brought, the ward’s right to 
-ueh projierly had been cvtinguished under g. 
28 of the Limitation Act, the decision will not 
ha\e the effect of reviving the extinguished right. 
LotsAmi Dass \ Roo/i Lnul, 1 h R 30 Mad. 
160, distmcmshed MADt:ori..A LATciiriii t. 
PlLLl Mcluilinoa (19071 

I. D. R. 30 Mad. 393 

3 Guardian-Ltdli- 

hly of guardian to rentier aceonnt — Sail for ueeounl 
njoinst guardian — Curirrfian ond IFarifs Act {r777 
of 1890), s 41, cl 4 Where a new guardian ap- 
pointed under the Guardian and Wards Act had 
not inspcctcfl the accounts submitted by the 
previous guanlian, the latter having failed to pay 
the proves., fee for service on the former of notice 
to them, and the Court had made no 

order under B. 41(7) of the Act discharging the 
previous guardian . /7cW, that a suit for account 
would he against the prenoos guardian A 
guardian is Iwund to render account m respect of 

7 d2 
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QTJARDIAW AND WAia)— conc7(f. 

*^11 the properties of which he took possession as 
guardian under order of the Court, and for the 
purpose of taking the accounts an inquiry must be 
made as to what those properties are. KaKiz 
rainiA V. SajJAD Hosais (1906) 

I. L. E. 34 Calc. 211 

4. Ouarditrn and 

JJ’ards Act, s 52~Act No. IX of 1875 (Indian 
Majority Act), s 3 — Gunidian and minor — Effect 
of appointment of guardian — Cml Procedure Code, 
8 4i0. 'iYhere a guaidian has once been appoint, 
ed under the provisions of Act VIIl of 1890, 
the attainment of majority by the ward js post- 
poned until he reaches the age of tnentj-one 


Notes IlSUJ) 118, distinguished. Baduo Lai. v. 
Mcblidiuk (1907) . . I. Ii. R. 29 AIL 672 


GUARDIANS AND WARDS ACT (VIH 
or 1890). 


Sit Appeal — A cts — GoanoiAas asd 
Wards Act 

£ie« Abbitbation . 8 O. W. N. 87 

. See Boubav Civil Coupts .Act, s. 1 C. 

I. L. R. 16 Bom. 277 
See Custody op Children. 

I. L. R. 10 Bom. 807 

See OtJABDiAS. 

See Guasdia^ and ih.vos 
See GuABSiAir akb Ward. 

See hliKOB — C ustody of SIikors 

I. L B. 28 Bom. 874 
See PnoBATE — E ffect of Pbobatd. 

I. D. B. 19 Bom. 832 
See Succession Certificate Act, «. C, 
CL. (d) . I. L. R. 28 Bom. 344 

B. 1, cl. (2)— Scheduled Dtslnels Act 

(X/V of 1S74) — Agency rules — Superintendence 
of High Court — Cii'd Procedure Code, 1$82, s 622. 
A petition of appeal was presented to the Cover. 


Ui»t tbo Guardians and Wards Act, 1890, is in 
force in the agency tracts, although no notifi. 

had been made under the Sche- 
duled Districts Act ; (, 1 ) that the High Court had 
jutis.licti„n to set aside the ex parte older. Cnt- 
ahaiialamma L L. B. 18 Mad. 227 
— B. 7. 

Sec OcAEDiAs . I. Ij. n, 34 Calc. 669 




GUARDIANS AND WARDS ACT (VIII 
or 1890) — could. 


■ Bs. 7, U, 13, and ^6— District Judge 

— Application for appointment of guardian — Refer- 
ence to a Subordinate Judge to record eudence and 
submit report — Dfci«Jo» based upon the report — 
Proc^ure — IrrequlanUj — Practice — Jlinor — Guard- 
tan A District Judge, upon rcccuing an apph- 
catiOD for the appointment of guardians to the 
persons and property of minors, fixed a day for 
hearing the same before the Subordinate Judge, 
and directed that Court to take endenec and re- 
port on the case The Subordinate Judge recorded 
the whole evidence and submitted a report, upon 
the strength of which the District Judge disposed 
of the application Held, that the procedure 
adopted by the District Judge Ma« illegal and 
vitiated the whole inquiry. Ganesk v*. Kusabai. 
I. L. Jt 23 Bom 69S, followed. Naratan SsRi* 
DOAR Dharne r Rajiciiandra Kanddev Belbe 
(1002) . . I. D. R, 26 Bom. 716 


8S. 19, 11 — A'o guardian of property 

to be appointed in the fa\e of a minor, member 
of an undivided family gotemeiby AhyatunU 
hannm Law ’ 

of an undivi' 
hanum Law 
family house . , 

hers of such f.amdy, no guardian of property or 
such minor can be appointed by the Court under 
the Guardian and Wards Act. No such appoint- 
ment can be made, even with the assent of the 
adult members, as the minor has no property in res- 
pect of which a guardian can be anjiomted £aji- 
KAB LvESHtQ i. ^IAsu Devi (1908) 

I. D. R. 82 Mad. 139 


B. 12. 


See JliNDU Law—Mabhuqb— Givino in 
J lABmoE AND Consent. 

2 C. W. N. 621 

— b.13. 


^ee District Jupoe, jurisdiction of. 

I. L. R. 23 Bom. 698 
B.lir^Apjiliciition of rection—' Re- 
port,” menninqoK S 14 of the Guardians and 
Wards Act (A’lII of 1890) does not apjily to the 
High Court m the exercise of its original civil 
jurisdiction ; and the term “ report ” in cl. (2) 
of that section refers, not to a judicial refer- 
ence, but to a ministerial act. In the matter of 
Fakaruddih Maho-^ed Chowdury. Hafiz Am- 
SUiUDDDf AH.U£D I’ GARTO 

I.I,. 11.36 Oatol33 
3 O, W. N. 01 

B. 17. 

See Apt XXI op 1850, s !• 

V CoAfe DisahhUes 

M. . I—IM. Lcw-Omnl,t^ 

— of Hindu mother to be guardian of » 

daughter In the ab«ence of any *1?**'^ nr-ht ttv 
the contrary a Hindu mother has a ° 

the guardianship of her infant daughter 
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•GUARDIANS AND WARDS ACT iVHI 
OF 1800)— conW. 

- 8. 17— <on‘‘W. 

infant’s paternal prandfathcr, and this right is 
not taken awav by the fact that the mother has 
been outca«ted. liamv. Di'lJi/fi 

L. It. 1 All 519, follonetl. KAPtrsnA r. Jonti 
TCASVTTXDttAV (1005) . 1. L. R. 28 AIL 233 

2. ^ppoiBfnient of 

guardian of j’f non cl minor — //in<fu Lnir. Accord- 
ing to Hindu law in the ca«c of minors, who have 
lost both parents, the nearest male kinsman 
should bo Bppointcfl their guanlian, the paternal 


A. Aj. aI, oA AiOiii. ho 

B. 24— Court’a poxetr to Male order 

as to marriage of minor Qaare MTiether the 
marriage of a minor eisht or nine years old can be 
recard^ as falling withm the scope of a. 21 of Act 
Vill of 1890, especially when the marriage of a 
minor female terminates the power of the guar- 
4Un of the person 1 Dai Diwali r Iton KsJtso}i 
I. IxR. 22 Bom. 508 

I B. 2d—ilortgoge of minor ^luf^ment- 

dtilor's property — Sanetion of Dittncl Judge. The 
guardian of a minor judgment-debtor, appointed 
under the Guardian and Wards Ac^ must 
obtain the permission of the District Judge 
nndcr a 29 of the Act to sell or mortgage 
the property of the mmor which is under attach- 
ment m execution of a decree even if the ^urt exe- 
cntiQg the decree gives leave under e. 305 
of the Code of Civil Procedure. SabJC v. 
District Jodoe o? Besares '1909) 

D L. R. 81 AU. 378 

Bs. 29, SO. 

See 3Ii>or — Liability or Miror or, asd 
Riobt to enforce. Covtracts- 

I.L.R. 23 'All. 388 
I I.. R. 25 All. 59 

■ B3. 29 and 31— Guordian and minor 

—ilortgage of minor's property to secure a loan sane- 
.tioned by the Court— Interest In all eases where 



■on the moneys advanced. Qanga Persad Sahtt t. 
J/ohorani Dibt, I. L. It. 11 Cole, 379, followed. 
TnAKTO Prasad v. Gaubipat Rai (1908) 

1. Ia R. 30 AR 168 


GUARDIANS AND WARDS ACT (VIII 
OF 1890)— 

B, 30. 

See Reoistrvtjos Act, r. 77. 

I. L. R 24 Calc. 668 

and s. Z—PctrospecUie effect of— 

Mortgage vilhout sanction of Court. S- 2 of the 
Guaidians and Wards Act {VUI of 1390) does not 
give retrospective effect to e. 30, which therefore 
ilocs not apply to a mortgage executed before 
the Act came into operation, so as to destroy its void 
character as having been cxccilted by a guar- 
dian utwler Act XL of 1853 without sanction of the 
Court and render it merely voidable. L.V1.A Hdro 
Prosao e. BisvRurn Ali 

I. D, R.26 Calc. 909 

B. 30 — Minors Act {XL of 1858), s. 

IS — Guardian and minor — Lease by puartfiaTi »n 
exceti of hu poieers—Sale of leased property by 
minor on attaining ma}ority—Suit by puretuiser 
for possession— Limitation— Limitation Act {XV of 
1877),Sch II, Art 92. The ccrtilicated guardian 
of ft minor granted, without previously obtaining 
the permission of the Court, u perpetual lease of 
certain immoveable property forming part of the 
minor’s estate on tho 2Sth March 1890. The minor 
came of age on the 7th of December 1001, and 
on 2Ist October 1002, sold the property, the subject 
of the lease mentioned above On tho 22nd of 
July 1903, tho purchaser sued for possession of 
the property purchased by him, asking for eanoel- 
latioD of the lease, if necessary. Held, that it was 
not necessary for the plaintiff to ask for caneeN 


Kaz* Bamid Ah, 1. L R 9 AU. SIO, Ramausar 
Pandey v. Raghubar Jali, I. L. It. S AU. 490, and 
Vnn%o.Ku.nchiAmma,l.L.’R.H Mad.20, referred 
to by Bareeji. J. Abdul Rasuar r SuRnsAYAL 
SiRoa (1905) . . L li. R. 28 AIL 30 

8. 31. 

See Specific Perfobuarce. 

I. L. R. 22 Cale. 645 

88, 34, 35. 38 and 37— 'dfinor — 

Guardian — Administration bond passed (o Judge 
— Refusal of the Jiulge to assign— Appeal. 
appeal lies from an order passed by tho District 
Judge under a 35 of tho Guardians and Wards 


prescribed, engaging duly to account for what the 

> ..... -» *1- property of 

■ • ■ • ■« nor in the 

• ■ , . . jigti Court 

• ' ■ • *..••■ the bond 

ceases Uj upeiaie eiiuer on uio aeatn of the guar* 
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OtTABDIAirs AND WABDS ACT (VIH 
or 1890 j-<on^/. 


8, 34— 


dUn or of the ward or on the or othwttwp 
of the giiardjanshii). so that a right ol «iiik iiould 
5(dl contmitc notwith^tanthn" the hajipening of i 
these cicnt*!. The Distnct Judge ran in hh dis- 
ertfion under such circuicstancea assign such a 1 
bond to a proper rerson Axvi/lfKW) t 

1. li. B. SO Bom. 164 

SS. 54, Unwnr 

aiton ol~-G<iordiai'^ h'lhiliti/ o/. n(l r i 

t/ ti’awriOj h}j ufirj — Poutr of Di^lrnt Judift — 
JvriidHttov The summary jjouers gittn b\ \ 3i 
of the Guanhafi' and Wards ^ct cea'-c as soon | 
as the minontj of the luard ceases The ob}Mt of I 
that seclinn is to giie the Court, as representing ( 
the interest of the minor, ceitain summan powers i 
for the protection of Ins proptiiv dunpu mmonte. 

S. 41 cannot be construed mfu "iving the Court, by 
summars procfdnre. a power toorilirartoMnts to bo 
rendered aftrr the ternuoation of gtiArd]iinsb>{K 
KaBU BcfARI l bOXtKR &UnoM£D (ItHf*) I 

S C. W. U, 207 

— 8. 39 — " Ir\Ur»}f>ent" —Condruction ‘ 

of tlntuis — DeeT"ofCml Vourt — Acmoialof guor- ( 
dmn The word “ lastrument ” m s 3D ol tiie 
Guarcfi.vnt and Wards Act (VIII of 1890} means ' 
instrumeot* gtiun^ with a ndl, nod a ^ 

decree of a Cinl Couu is not an instrument withm ( 
tho contempiation of the eccCion OviHsrkor j 
V B.\) SsiycAR I L. B. 16 Bom. 375 i 


aDAEDIANS AND WABDS ACT (VIII 

OP 1890)— eonW. 

— S. 47 — cemcht ■ — 


d1t(r, ferry’, inodifri or Btt unilt orders mait his 
ITtiue^tor jii Chumher under Die Guardian and 
IlffrtffAc/ — Penod of inmordy on laeating of such 
ordtrideysriottxHndfol^Oycnri. S 4Sof theGiiar- 
dian ami Wards Act immediafeh- foIJonjjiy, as jt 
ilot'j, the “ection which proiidcs for appeals is 
intended to gne finahti to contested orders and to 
rnaet that, when once an oriUr i« made, except as 
prosidcdni. 47 and saving tho prous/ons of s 022 
o’ the Cud IToccdufe Code, the order shall be final 
and shall not be contcsteil b3’ A substantive suit 
Of hs' ant- other form vi htrgation The Ounxhin 
and Ward' Act maXes no ivoviuon for setting 
aside an order mitic under the Act, but judging 
from the analogv of J^ngh^h practice there can be 
nodoulDt th.it in these miscellaneous matters the 
Judge enttma itt Chambers and malung orders on 
petitions ami applications has the power to varj', ' 
alter, modifi oi set a«i'le his own orders whtn he 
finds thst the order is one sibich ought not to hare 
been made and that the order is one that retitiircs 
m the rnttn-sis of ;ii«t/tc to be dealt with in that 
^a%. !( an order is made under tho Guardian 
amt Wrttds Act and such order is suhsequentlf 
set aside, the period of mifloritv i* not extended 
to 21 >t.ar8 umler s 3 of the Imlian 3/sjoritj Act. 
K\o\r.Ds 8 » Avwrew (f^O?} 

I L. E. 31 Bom. 600 


• a. 41. 


68. 39 and 52— .Vtnori^On.ird/ffrt of 

person — Guardian of properb/ — 3/inor keixmgpro' 
prittary interest uiih odnlti in joint tfimitij-^innt 
fanibj comprising all minor} — Guaraiauship liable 
to cease O’! soon a* there IS an adult person. A gu.ir- 
dian of the property cannot he apfiointcd tor a 
minor, whose only proprietary interect is ns co. 
parcener With adults in a joint family iwopcrty 
This principle doe" not apply when all the co- 
parctntrs are tumors and a gOardun of the pro- 
\ierty is appointed for tho irjiolo number iia- 
gangouda v. Gangabai, P. J 521, followcil As 
fcoon ns there w on adult co-p'U-ccoec, any gwar- 
diandui) of tho proprty prenou^y constrtwtwt 
nth’T Ceases or is haUc to cease An onler ap- 
pimfing a guardian of the property of minor 
to parcener",* who cTcluiively constitute the joint 
Iflfuili, should reserve liberty to am minor on 
attaining majority to apply for the rmoial of the 

. r*L_ » 'stisofbispOTrer 

ards Act lYlIt 

. ■ lifW) 

>. X,. so Bom. 152 

88.47,46. 

I usrraojirsn— CcixsTivumox, Ex. 
r.,F(iNQ. ErrtcT or, axd Setiivo 
asiuF. Dreos of CoiiPitoiitsr. 

r. D. R. 30 Calc. 613 


(/.V of nr-.), . 


Indian Act 

i—Pnuer of Cham'/'r Judge to 


Set DisTnic-T Jrodt, jcnimtCTio.v op 

J,!.. 11.17 Bom. 586 

1 Guardian and 

uard—Peath of giiardian^uit hy tmrrf against 
gvardim’t son for rendition of «eco«!il* Ho suit 
will lie b> a w-ard ngain^t the ron of his late guar- 

• - ' • \ , Tliy/iyi 

mii 

' 'CK t. 

I. L, E. S2 AU. 332 


— — — GHar(han~Order 

of t{(ScXaT»je 6y the Coiirl—tiabiliUj of Die guardian 
to «Hi( When a declAr.ition is once made by the 
Court, under 8. 41 of the Guardians nad 
Wards Act. 1800. discharging a guardian from 
babilitv, the latter cannot bo e.Tposed to suit in 
connection with the management of the minora 
property, except in the case of frauii discovciwi 
after the declaration. jJfPlitlDnjR e. 

Di^flOOW . . I. U:R. S3 BOZO. 410 


_ B. 41, oL 4 

S« GMOOIAV colir.su 


See unte, ss 7. JJ. 13 ss'd 4 > 

•'‘■'’SfxiSlSrw 
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OUAEDIANS’AND 'WAEDS ACT JVIII 

or l8Q0)~concl<l. 

_ 48. 

S(r Hrs .IinuCATA — E stoppel nv Jcnc- 
MENT . I. L. B. 10 Mad. 380 

8. 5L 

Sr( District Jcnnr. JvnisDicTios of. 

I.L.K. 17 Bom, 688 

The wrrd^ “guar- , 

dim ” in s ol of the Guirdums nn<l Wards Act 1 
mians a gu'in.li.m i»ho «as such at the time the 
Act came into force ^AIL.^nD^s }(iRAriMM> t. 
Kr.isHNAPKi . . I. L. B. 17 Bom. 606 

: — s. 52. 

Ser firviinicN ASn W\Rh 

I. li. B 29 All. 672 ' 

* S'e Maiority Act, 1 ' 

I. L B. 21 Bom. 281 
S« JIiNOR . I. Ifc B. 38 Cale. 768 
8. 53 

See Cope of Cim Procedcpe. 1882. 

s. 244 , I. li. a. 31 AU. 572 

S'C Jll>0r.— nEPRESENTATlOK OF MlJCOt. ' 
IS- Suits . I, L. B. 24 Calc. 25 
13 C W N. 643 

OUJABAT TALUKDARS’ ACT {BOM. VI | 
OF 1888) I 

Sit Cn'JL PRocEDcrp. Code, 18S2, * 30. , 

I. L. B. 28Bom.209 ^ 

<S«e Valcstios or SuiT~ A ppeals. 

I. L. R. 16 Bom. 408 , 

E. 2 ('0— Tfi/ulrfcir — Purchatfr from \ 

“ taluld'ir " — De;?ni/icn The term *‘taluljar,' 
as dcfincil tl^ a 2 (a) uf the Gujarat Talubtori 
Act (Bomha\ Act \ I of 1883), does not include a 
purchaser of a tnluldnr’ti share sold in execution I 
of a decree passe*! against him N^kandss Far- ' 
EUCDAS i. I’Ar.sirrroi Valc (1902) 

I L. B 20 Bom. 757 

■ ■ ■» 8. 10— .4/7jf(fn(ron fo the Tiilalhdart ■ 


to a one.«ixth share in a certain vtlUgc The I 
decree uas ncier executeil In the }ear J8S8 ) 
he prc'ented an application to the TaInLbdari 
Settlement Officer under s. 10 of Bombay Act (VI 
of ISSS) for partition under the decree, iltld, that, 
as the execution of the decree was barred irben 
the .\ct was passed, and as no fresh suit could 
hare been brought against the defendant upon the 
right declared by the decree, the application 
should he rcjccteil Jawsaso Deyabhai r Gota. 
FiHAi KiuBnit . I. D. B. 16 Bom. 408 


aUJABAT TALTTKDABS* ACT (DOM. 
VI OF 1888)— fonW. 

88. 10, 11, 16 and 17— TalaLdar! 

£rfffctne»( O/peer — D'ci'ioi) — Appcnl — Second np- 
peal — Sub$!<pietil tu\t in n Corirl of eotnpeUnl junt. 
dtchon — Itei judiealtt. Certain procceilings which 
had ari-^n out of an application to the Taluk. 
dari Settlement Officer under s. II of the Guj'arat 
Talukdara’ Act (Bombai Act VI of 18SS) went up 
to the High Court in pceond appeal. .Subsequently 
the same question haiing nri^n between the same 
parties in a regular suit in a Court of competent 
jurmlictiOD. Held, that the question was not res 
jvdicata. A Talukdari Settlement OfficcF i3 not a 


MsLcnBAt t. SuRsv>0Ji (1905) 

I. L. R SO Bom. 220 

s. 12-— /?«prr»enfn/it« order — Pariifioii 

awij — “ Known to-alrortrs A(l ^rwn* inUrttM 
partite — Ciuf Prored'ire Code (A't XIP ol 1SS2), 
t. SO. It IS a general rule that all persons mter- 
esteel ought to be made parties to a suit, bon. 
erer numerous they may be, so that the Court 
may be e&.ab1cd to do com)ileto justico by do. 
ciding an<l settling the rights of all persons in- 
terested and tbit the orders of the Court may be 


toit.such as the power of the Court under a SOof 
the Civil Broceduro Code {\ct XIV of 1832) to 
make a representatirc order. The phrase " known 
co-sharers ” in s. 12 of the Gujarat Taluktlara’ Aet 
(Vl of I8S8) covers nil persons, who are known to 
hav« an interest m the propertj and.is not limited 
to those eo sharers, wboac names are recorded 
under the x\ct \ jicrsonwho ougnt to be, but is 
not a P<*rty to a proceeding, u not ordinarily 
bound by anj decree or order passed therein. 
Chudasajta Sc^SA^oJI i. PvBTAPaAxn Keyoab 
(l9iM) , . I. L. B. 28 Bom 209 

B. 3L 

See Execution or Decree — Effect of 
ClIAXCE or LtW PCNDIYO Executios. 

I. li. B. 17 Bom. 289 
I. Xu B. 19 Bom. 80 
X L. R. 20 Bom. 665 
See Statutes, coNSTRuniov op. 

X t. E. 17 Bom 289 

cL 2 — Sate in erecwfion of a decree — 

Sole of telttlcfari edale — Sanction of Ooternmenl. 
A taluLhdar mortgaged his talukhdan cstAto in 



( 4521 J 


DIGEST OF CaSES. 


( 45S2 J 


GtrjAKAT TAJ,VKJ>AILS’ ACT {BOST. 
VI OP 3B88)— 


GT?JABAT TADITKDAKS' ACT (BOM. 
VI OP 1888)-~tfcHcW. 


8. 81— comW. 

1883, t,e., vriot to the passing of the Git}acftt 
Tafakidars’ Act (Bombay Act VI of 1SS8) In 
J8&3 the ffiorfgagee sued on )iis mortgage and, 
without baring the sanction o£ the Goremot in 
CoancH, obtained an order in the District Court 
for the sale of the mortgaged pioperty, that Ckiurt 
bolding that the pronsionsof e 31, ci. 2, of Bombay 
Act VI of 18SS did not apply to the case of a mort> 
gage effected prior to the jiassing of the Act. On 
appeal to the High Couth — Hud, reversing the 
order of the District Court, that el 2 of a. 31 of 
Bombay Act of 1888 applied to the ease, and 
that a Bale ia execution of a decree was each an 
ahenation ha catne within the teima of the section 
and required the prcvioua sanction of the Governor 
in Council, ‘the Court, however, directed the Dis- 
trict Judge to give the plaintiffs a leasonable tune 
for the production iff the sanction, and order that, 
incase they protluccd it» the order for sale should 
be affirmed, otherwise the plaintiff's apphcation 
for sale should be dismis'ed Kagar Pragjt v. 
Jit'aMat, 1. L. £ 19 Botit ^0, and Bo’ht FvUhznJ 
V. Araf»fc £>a)im}, 1. L. B SO Bom A$S, referred 
to and explained. CHtroAsaMA I^AonnannAi v. 
Kawain Iribuovas . I. t). B. 22 Bom. 884 

a. 81.— Decree— Exscufion ayotiui 

STaluIrdar'e estate— Consent of tkt Tatvtdari 
SttUiment Of^tsr^Cwxl Procedure Cede {Act XtV 
of AA SSO, 32S In ezecutioa of a 

aoncy-decree against a talvkdar, several nlbges 
bslongiDg to him were attached ; and the 
darUiast was sent to the 'Talukdan Settlement 
Officer (who combined in liiioself the functions 
of CoJlcctof and Talu&dsn Setticoent Officer for 
the purpose of execution of decrceo against or in 
mpcct of talukdan lauds) to be dealt with under 
S3. 320—325 of the Civil Procedure Code, 
2882. That officer acting under the sections 
framed & scheroe ol managMaent and placed the 
decree-holder in possession of one of the villages 
for a men nuniMi of years. All this was done 
after the death of the original judgment-debtor and 
after the Amendment of s. 31 of the Gojarat 
Talukclara’ Act, 1888. was made in 1905, but id 
ignorance of the amendment. The Talukdan 
wttlcmfeftt Officer then took up the position that 
what ho had done was done by him under the Ciwl 
IVocedureCode, 1882 ; and that as he had not gi~en 
his wntten consent to the strsngcinent as provided 
by the amended s. 32, the darkhaet yteferred 
by the ilecree-hoJder should be disposed of. Pe!" 
CtiASHATAiiSAB, J If a person holdiog a certain 
office IS empowered by law in virtue of that office 
to give previous consent in wnting to eertafn 
procee<!jn{fs or acts «s o condition precedent to 
iheif legality or vahdity, and the person as a matter 
of fact pufl such consent, it cannot be the less a 
prei-iously (pven t» wntmp, merely because 
at the time of givinp jt be happened lo be unaware 
t»f the law emjK>w<nnB bim lo consent, or being 
aware of it, he ihouglii he v, as consenting lo virtu© 


— — — 8. 31— concIJ. 

of another office which he held. His ignorance 
of the law giving him the power cannot make the 
coaseai not a conseut, and is no Jegal groand or 
excuse for withdrawing it after he has once given it. 
Where d certain act requires the concmrence of an 
official person, there is a presumption in favour of 
its due execution on the groumi of the legal roasim 
oiKKta prcesumvKtur rite et solemniler esee acta donee 
probefur in epniruMwiK, In such esses “every- 
thing IS presumed to be nghtly and duly per- 
fotmed until the contrary ig shown.” I’hat pre- 
sutnptioB can be rebutted fay proof that certain 
forms required fay Jaw were not complied with. 
Where the two offices ate combined in one and 
the same person on grounds of public coavenienca 
ot expediency, his action must be referred to the 
exercise of his discretionary powers under both^ 
the Capacities if it ran be so referred. S. SI*' 
ol the Gujarat Tfllukdars’ Act (Bom. Act VI of 
1888) requirea that there mast be (Dconsent, (h) 
it mast he previous, and {iii) it must be in writing. 
If these conditions are fuidijed the requirements of 
the eecfioa are complied with, No particular form 
ia requisite. Pcushottam v. HAasnAMsi (1909) 

I. Xw B, 33 Bom. 445 

GTOAV BBRVICB, 

See STBionAii 1. D, E. S3 Boa. SS3 


HABEAS COBPUS, ‘WBIT OF. 

Set CPSTODV OP Car.I>RBN. 

16 Boa. 307 
I. D. a. 23 Calc. 260 
See FoRSiOKERe X. Xi. E. IS Boa. 635 

1, FowerofHighCourttoiasue 

•writ into the mofUBSil— ^eieas Cbrpat Act, 
31 Car. 21, c S-^Reg III of ISlS—rVarront of 
orresf of Covernor General m Council O0 an ap- 
plication to the High Court to issue a wnt of kabeas 
corpus to the Superintendent (a European British 
flufaject) of the AJipore JaiJ t lletd, that the Supreme 
Court bad power to ('‘sue writs of hnleaefCorpue to 
peroonr a the mofuss'il, and that the same power is 
contmuedtothe HighCourt. AsthepersonagaiDSt 
whom the wnt was applied for had aeted uader too 
wnttea order of the Oovemor General in Council, 
the Court would not direct the wnt to tssu^^- .*2 
feAsiBXBKaas , . 

On appeal in the eame case 5 it f’’'* 
assaunng the power of a Judge of the High , 
to iwaa » wnt of habeae corpus, and 
nght of appeal acamsl an order refusing 
It onnearing that the prisoner was i” ^ 
under a warrant in the form preflcnbed hy ^ 
boa III of J8i8, the detention was le^^Aue 
detention, to be legal, need only b» ' n^remlr 
an actually existing warrant ofib* Governor 
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HABEAS CORPUS, WRIT OP— 

Gcncralin Council in the form prescribe*!, without 
Tcc^^i to the lawfulness of the arrest. In rt AiXtrn 
KIUN . . . . eB. I..R.4B0 

2 , Accused becoming Insane 

during criminal trial— Df/«*i<*on t» lunotie 
asylum aflcr tcgaininj sanity. An Rccusrd person, 
having become insane donng his trial, was placed 
in a lunatic asjlum and was detained thcro alter 
becoming axne. Held, that such detention was not 
jllcftal, and be was not entitled to his discharge, but 
should be made over to the authorities for conti* 
nuition of his tnal. In l^e maltef o) Ef nnrn 

1 Hyde 173 

8 . — — - Return to writ— Cua/o«fy of 
prisoner in jail— Kelurn by Sfceri0. The Shw'ifl 
need not specify in his return on a Aabrai eorpua 
that the pnsoner has been continuously in bis cus- 


: • 11 <• *. * 

4. ■ - — Affidavit to eon- 

Jrovert return— Amendment of return — Custody of 
minor— Jfi Gto. Ill, e. JOO The return to the 


luiuiu lu a will 01 rtou^a* LWyu 5 u»*>, .w-,..-.., -w 
amended. A girl under sixteen years of age has not 
such a discretion as enables her, by giving her con- 
sent, to protect any one from the criminal conse- 


choose for herself under whose protection she 
would remain. Queen v . VAUGHaK. In the 
snailer of Ganesb StrirnAni Debi 

6 S. I>. R. 419 

But set RiiatUa Bibi, In IM mntter ol 

6B.I*.R,667 

where it was held that the return to a wnt ol habeas 
corpus is not necessarily conclusive, ami does not 
preclude enquiry into the truth of the matters 
alicged therein, although 55 Geo 111, c- 100, does 
mot apply to this country. 

5, . iJahomeian lav 

—Husband and teile—CueCody of tri/e. On an ap- 
plication for a writ of AaJMs *»rptts to bring 
fore the Court Jf, a female infant, who was alleged 
to bom theunUvful custody of *9, a Sfahomedau, 
It was stated that J/’s father was a Jew by birlli, 
who had embraced the Mahomedan faith many 
years ago, but had since returne«l to the Jewish 
penus&ion ; that her mother was a Slahomedan 


HABEAS CORPUS, WRIT OP— ctwW- 

woman; that she was dofnined by S on the alle- 
gation that she was married to him, but that the 
«lleg«\ maiTtapc was invalid by reason ot the want 
of consent of her father; and that she was of the age 
of about nine years, and bad not attained puberty s 
and. a wnt was thereupon granted The return 
aUtcd'that -V, being then about ten years ol a^, 
was Diameil with the consent ot her 
tfiat after the roamage, M and her mother h 
lived with 5 until her mother, at the instigation of 
the father, had left the house of S, taking il with 
her ; that S had thereupon instil uteil a charge agaiort 
the father and mother for enticing away and de- 
taining M, on which the Police ? ^gistmte con- 
sulerrd the marriige proved. ^ 

delivered into the custody of S. The High Court 
refuse*! to consider the cu 8 to*!y 
deted the wnt to be quashed, in re ASnhjn BiT) , 
S57, distinguished, in the ma^er oi 
MmumBsm . . • 13 B. Ii. iC iou 

0 Coitsfilut'ort of 

Small Cause Courts— Privilege from arrtsl. The 
SmaU Cause Court m the Presidency town « * 

Court of co-ordinate jun«dii.tion with the lUgn 
Court, but a Court of inferior jurisdiction aao sun- 
ject to the order and control of the High Cour^ 
Therefore, where on a prisoner being brought up 
to the High Court on a wnt of "2“?.“? 

suhtieicnduin, the return of the jailor statW ^at 
the prisoner was detained undera warrant of amst 
issu^ in execution of a decree of the Small Cause 
Court! HiJd, that the return was not eon^uiiw, 
bat the prisoner was entitled to show by a^a«t 
that he was privileged from arrest at thj time h 
was taken inlo custody 
tALLpEY . . . I.1|. 

7 , Right of appeal from order 

refusing to Issue writ of habeas corp'OB 
Judgment not beino order passed m crumnal K “ . 
Potcers of High Court hearing 
SOT of (he Criminal Procedure Code—JurisdieUonio 


by the Full Bench, that the provisions ir 
the liettere Patent alio" mg an appeal 
criminal as well as civil cases, and that ai 


ana 4'Ji ol me ixxie oi viiuuiiai 


cl 10 ol 
apply to 
order of 
'he cxer- 
isdiction 
Bs. 456 
.w.iidure lot 

•e 1. BPntence 
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case as a Co»irt of reforenco in tb.e cx^reise of the 
jurisdiction vested in it by ci. 23 of the Letters 
Patent, which is co-extensire with its appellate 
jurisdiction In re Hoiiace LViti, 

I. L. R. 29 Calc. 286 : 
s.e. e C. W. H. 2S4 

HACKHEY CARRIAGE, 


keeping horses for, witbotit < 

license — 

6ef JIosjtipAt, Act (III or 

18S4). ss 203,2^3 , 6 C.W.N. 331 

HACKITEY-OARRIAGE ACT (BOH. ACT I 
VI OF 1868). I 

s. 6 — iicrnsf — Xicrnse o/ pubUe 

ronifyoHfc — Pomr of CommntioJitr of Polite I 
to jrraKt licence — Distrtlion (ortfuw ii«n «6 — I 
Siienpe Rehi'f AeHlof lS77).g 45~~Frachte. S (> 
of the Bombay Act Vi of 18 W empowers the Com- j 
miisioner of I^Uce m Bombay to grant bccnsca for 
public conveyances, and fitovides that he ” may in 
iiw fjotwfjcin refuse to grant any such license for i 
any conveyance v\ Inch he way consider to bemauffi- i 
cjentlj found or otherwise unfit for tho conveyance ' 
oi the public " Under this «cction the Commis* . 
sioner i« bound to e-vercise h»s discretion in each 
cate lhi 8 discretioQ is not an absolute one. but 
one which ti to be cxerci&ed after ho has niado 
hini'^U acqiMintet} nitJi the conveyance to be 
licenced and has considered whether it, as an in- 
diMdaal carnage is ht for tlie conveyance ot the 
puhhe lYhcce it appeared that the Coroimsuonn 
of Police had approved of a certain pattern of 
Victoria as a pubhe conveyance m Bombay, 
and refuscsl to licence victonas which did uot con- 
form to th,iT petfern I/cfif, that Ins re'iml oo that 
ground was illegal, and under e 45 of the Sjiccific 
liehef Act (I of i877h he was ordered to issue the 
licen-es asked for J'er Rrssnx, J. Under rule i 
57“ of the High Court Rules, all applications under ' 
* 40 of the Npecifjc Relief Act (1 of 1877) should be 
made hy motion, and not bv petition. Geli- v. 

'J Konitj (I'i03) . I. In. H 27 Bom. 307 ^ 

hanafi SXriTNIS. 


HAHBWEITIWG. . 

.Sfc Kmdencc — Civil Cases — Nncztxx"' 
>LOf's Ducusiewts — H asowpirnfc 

8 B. L. B. 480 I 

.Se< Ht itiLM E— -Cniuivsi, Cssts — H avd- 
wriTiso IB.Ii.R A.Cr.13 , 

I. L. R.10 C8IC.1047 1 

biMjTiTli.N AiT, 1S77. *• 2U I 

I li. B £6BoflL24e i 




11 dt)>o*itiy to rte 

fi^airt'iil — Prool-~-Fr iilfHtt Alt (/ ttf 
111 (irodf i,J a document a niincss 


HAND-WRITING-cmicI.I 

statetl that ht nassequainted with the handuTilmg 
the writer, but he was not aske-d in examination- 
in-ehiif any question, wluch would elicit any of the 
several matter* indicated m the explanation to 
s. 47 of the Indian Ev idcncc Act {I of 1872) The 
witness vras not tro««-examincd on Iho point. 
//fW, that the law on the point i* correctly stated 
tn Tnyloc on Evidence to ba as folJoiis : — “ A wit- 
ness ncnl not state in the first instance hoii ho 
ktinu* the liandurjting ptnee it i' the duty of thi. 
opposite party to explore on cro-* examination 
tlu. sourcca of his knowledge, if he be djf-atisfied 
with the testimony as it stand- ' It iswithinthe 
power of the iirchiifing Jwtfgt and often may be 
il«?siraWc to iicrmit the op(' 0 “iiig adiocate to 
intervene anti ero-s-examint. so that the Court 
may at that stage be in n po«ifw>n Jo cotr/o to a 
dennitc conclusion, on aticij^iiatc roateriaN, as to the 
jiroof <it the luinduriting SjUNKtnnvo r. Rvut! 
(J90t) , . I. Ii. R. 28 Bom. 58 


HANSARD’S PABLIAMENTARY EE- 
FORT. 


bn Liwel 


1 . L R. 36 Cole. 883 


bef DriJ£«i . 2 Bom 80 ; So4 Ed. 75 
2 Bom 253 : 2nd Ed 238 
7 Bom. A. O. 60 
b". LjvHTiTJOv Act, 1877, Akt- 144 
s 1. ri, 12)-1''«RKT vs 

Immoveable PnorcBTv 

IS B, L. B. 2S4 

b«€ PcNStow Ac-'r, 1S71, ss 3 asd 4 

t L. B. 1 Bom. 208 
I. E E. 4 Bom. 437, 443 
I. L. B. 3 Bom. 408 
LD B. 16 Bom. 731 

.SfC ZvMlNDVK 

Agra F. B. 63 ; Ed. 1874, 48 
ber Zamivdvr, Eicirrs or. 




HABBOURDyo OFFENDER. 
&<e Pe>\l Cone, 


2106 

I. Ii. E. 25 AIL 261 


bee DFCLAtcvTons pECtiEf, SriT Fun— 
OBOER. or Cnnin 5 Cale- 7 

bee m-is vver— ( bimiwl 

■ • I J-R 

L iTb. e Oalc. 127 


s«a™ Ss cS=. 614 
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SAT-^on'h}. 

holding of— 

Sff Cr.iMiv^i. I’nocEDCRi Com. *> 14|. 

11 C. W. N. 223 

suit on— 

Sfc EMPEvrr— CivtL Cv'-e"! — SFCO> n.. 

AR\ EvintNrc — U nst\'ipei> and Un- 
• I’ECISTErCt) D<ifrjlFNT'< 

1. L. 11.23 Calc. 951 

1. Sale of articles in — //«/ — Hight 

f)/ ), r'-}.r,(ttT lo jrchihil nitt of jnrtitnhir nrhrlr* by 
/ir c»'« I'd jdviiihint tUill-lftfir’—^fiictimi — Hurt 

1 1 • projr (tors t>f.R mitrktt l'*\p llu ncht 1odir«t 
tliat An\ jartieu'nT kinds of thins:* should not 
►oM thirc li.\ t> jitr^on who is not a jxrmanpnt Aho|>. 
kf-eptr. U«j Krsun CiicCKEnBriTY t. KurtROn 

(I'm.) . . IIC.W. N. 28 

2. _ Mortgage — llfrf&rr iht »fnf« 

'.n/f triflf of fitit eovftl le u Ortgag<rt~TraH-/‘rof 
Vroyrlij Ad {IV of JS^2l. f 6'~arn,r»l Cbiu^,* 
Jff (/ of » a, cl (5) 'lb< «nts and profit* 
derivable from a h£l can lo morigat'od 

Sumnifro Pron^ r AV</«r A’flM 

ninWithiT,,, 1 I. F, 10 Ci-U .s. F>n.o^ho(H„ir 

Mvdloo J/o/oWnr. .'/ II F jsj . Su 
r'p'fri .Ynroiii Siii'ih r Dhni t'll Tbukin, ILF 
J2 C'll'’’ TS2, 8n<l SilanJfir >. tPiJui'liir. 1. L F 27 
/Iff 452.’rcf£rr«l to G<it.\M MniuvDDiv H« ssnv 
«. PvRRtTi (1000) 1. L. R. 39 Calc. 696 

HATH-CHITTA. * 

5ce E\ iDE'tcr— C ivil Cstts — 

^ND .\ccocvT Book* 

I. L. R. 16 AIL 167 
L. R. 21 1. A. 6 
Ste LiMiTtTK'N I. L B. 31 Calc. 1043 
Aff LiiiiTtTirtx -\CT, 1877, s. 10. 

9 C. W. N. 83 

— — - entry in— 

•■•e'STOiP \(T. ISfiO ><H II. Art 5 

1, L R. 4 Calc. 885 
25 W. K. 391 

1 - - Interpolation— Cnfry — Hat/, 

rhilla, *Ki{ o»i — Knlry rtlotipg to r«/nOMfrt/yHjf hI of 
<iehl-~Hnt'rial iiUcnthon — /nf«r/)t/(ifH>n «/ mtry o-r 
to inl^rc'I’^Doriiincnt tnrrriy rclud on at ettdcnce — 
K§‘'t of in/cr;>c>f<dio». Ddcndant had aiknowJo«!s«l 
his imlcbtodne** tn pUintifl fi>r a certain aum found 
line upon an adjustment of account", b> Aignin;; 
his name over an eij^ht-anna stamp in a hath>chitla 


iff was not sums; upon any instrument, nbah he 
hsd frauclu'cntly alteml. The entrv, on which 
he relied and which ha({ not Imn altct^ or tan), 
percil with, was put in merely as an acLnowledg. 
ment of ilefenilant’s liability, and there being no 


HATH.CHITTA-fonf/d. 

question AS to its genuineness, nlHintifl was entitled 
toadeercc. The authorities (Lscriminato between 
cases in which the altcrctl document m the founda. 
tion of thcchim, and those in which it is only used 
ns (tuUnce. Gonun Chnndni Gho^h v. Dhuroni. 
dhurMuuiM, I. L. F. 7 Cok. r.K ; Chndn CAnrfri v- 
Karibataifijfi, I. L, F 0 Utii'l 299, iMm'iram v. 
Vnifd Film, 1. I, F 2J Fom. Gif,, rcfcrrcil to. 
IlsCENniti Ij\i. Ilm fliiiwnirni t. Uhk Chiran- 
Giionii , . 9C. W.N. 695 

2. Stamp duty — Stump Act (// cf 

IS'JO). Sch /. All o. tl (A), find Art laud 
• I'J — Hal-cliillii, foi'liiining imj-fifd fromi'e 
lo jmy »N/frf/, Khrthtr ad uotrtrd'jmenl of lUll, 
or (ii/rifiii'iit or tiumoTiivdiim of ff^rcenimf— 
Stamji-dut'i .1 but eh'll't r.in as follows : — “ Ac« 
count AT IS (the debtor) The scar 1312 B S. 
inUrcst on (Iik amount nt the riifc of one anm 
).er month per rupee.” Then followctl the creilit 
and the dfiit entries Ilitd, that there was 
an implKtl promM to paj interest and the 
doeiiment ought to be staniivil ns an asittment 
or a nMmornn luni of agreement with an cight-anna 
stamp and not n« an ’aoknow leticment of a debt 
with a ont-anna stamp ofili. Ut!il Upadhyn v. 
DhuHum Dm, / L F 27 .4// S4, disscntctl from. 
Lurum, U'H \ Ountfh Fngli\i A'fi//i, /• L. lb 2S 
Font /7«, follow ed Koonyi Mo/tun lion v Krit^na 
C/i'indni 22 II F 261, and Froiewtru 

AvHMfir \ Drohmomoyi Chnudhtraui, ILF. 
4 Calf 5<5,d»'tiD"ui'hed A.(Tm6Ai»C/<f'»«?r« /’epari 
s. Krif/iin C/iurn Cepari, 1 C F. 26 Calc. ITS, 
loferred to. i:NsTULL\n Biswas f. Gajvbuddi 
Biswts (1007) 11 C. W. N. 1122 

HATH.CttlTTA BOOK. 

6ec HiTii-CnrTTi 

Sit Evidevc e— Ci\ II. Cases— A ct OCNW 
AND AtciU'NT Books. 

1 Ind. Jur. N. S. 358 

HEARING, ADJOURNMENT OF. 

.See toMMissjciN I. L. R. 36 Calc. 606 

HEARING OF APPEAL ON DATE OF 
FILING 

Scr Appeii, Admission' or 

I. L. R. 30 Calc, S85 
HEARSAY EVIDENCE. 

6fe Criminal PROcrotrp.E Code, s. 430. 

I. L, R. 28 Calc. 39T 
&tr EviDEN'tr.— CiML Cases — H riF.svY 
K^IDE^CE. 

See Eaidence— Ceimixal Cases— Head- 
sa\ Evidence . 7 W. R. Cr. 2, 25 
2 C. W. N. 672 
Are Evidznik Act, s. 32 

L L. R. 20 Calc. 758 
See Settlement — Constedctiok or Set- 
tlement . I. L. R. 17 Calc. 458 
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case as a Court of reference in the exercise of the 
jwnidiction vested in it I>y ci. 28 of the Letters 
which is co-extensire with its appellate 
jurisdiction. In re Horace Lyall • ; 

1. L. R- 29 Cale. 286 : 
s.e. 6 C. "W. N. 254 

HACKWEy CARRIAGE. 


keeping horses for, without , 

license - 

Htf Bf'NC.AL lIcMciPAi. Act (III op 
1SS4), S.S 263,273. . 5 C.W.N.aSl 
HACKNEy.CARRIAQE ACT (BOM. ACT | 

VI OP 1863). I 

s. 6— — Licpme of pubhc 

forne^'inrc — Poutr of Commtssioner of Police j 

to arunl hnn\c—J3)StTeUon tonfuee lireftAi. — j 
Specific Hehef Art tl of 2S7?}, 3. 45 — Practice. 5 0 ( 
of the Bomhay Act VI of 1S63 emponm the Com. ! 
mtsvioner of Police ID Bonibaj to grant licenses for j 
puhho conrojanees. ,iod prondes that ho “ loaj'iii j 
nia di’cretion refu-.e to ^ant any Mich license for 1 
any con i eyance n Inch he may conwler to he insuffi. | 
cientfj found or otlierw ise unfit for the convcjancc ' 
of the public ” Under this section the Commis* j 
siorcr IS bound to exercise hi« discretion in oaeji 
case 'Ihis discretion is not an absolute one, but 
one which h to be ezercivod after he lias made 
lunivelf acquainted with the conreyance to be 
licensed and has con'iclered whether it, os an iii> 
diricIiiHl carriaffp, is bt for the conveyance of the 
public tVhrn.^ It appeared that the Cominissionei ' 
of Police had approved of a certain pattern of 
vietoiM as a luiblio eonceyarco lo Bombay, 
and refused to license victorias which did uot con- 
form to that pattern • Ifelif, that his refusal on that 
ground was illegal, and under a. 43 of the Specific 


HAHAn SUNNIS. 


HANDVTRITING. 


HANDtp-RITING— cowW 


atated that he. was acquainted with the han<lwTiting 
rf the writer, but he was not avkul in esaromation- 
m-chicf any question, wli/ch woidtf eficit any of the 
several matters indicated in the explanation to 
a. 47 of the Inilwn Evidence Act fl of 1872) The 
witness was not rrci»‘=-exan3incil on the point. 
Held, that tho law on the point is correctly staled 
in Tajlor on EvidenLO to bo as follows ; — “ A wit- 
ness nml not state in the first in-^tance how he 
Lnous the handwriting since it i-! the duty ol tho 
opjiosite p-irty to cvploro on cro'-s-etammatnjn 
the sources of his knowledge, if he be dL^sati'hed 
with the tc-'timony ns it •■tnncK' ’ It is within the 
power of the jircsiding Judge and oftin may bo 
desnablc to permit the op[xj*in" advocate to 
mterrene and cicwis-evamint. mi that the Court 
may at that stage be in a position to coiuc to a 
definite eoncliKion, on adequate materiaK, as to the 
proof of the handwiitins. SniMv*Rino i. Rout 
(IflOl) . ' I. L. R. 28 Bom. 53 


HANSARD’S PARLIAMENTARY BE- 
PORT. 


HAQ. 


*«■ I.mLu I. L. R. 38 Calc. 883 


Afp Dmira , 2 Bom 80 : 2nd Ed. 75 
2 Bom 253 : 2nd Ed. 238 
7 Bom, A. O. 60 


Stt Limitatios Act, 1877. Akt. U4 
(185^ B 1, I’l, 12>— I.^TEBEST tK 

ImHO\£4B1.S Properts , 

an -n T. "p ora 


•SVr p£.ssfnss Act, 1S71, sa 3 avd 4 

I. i. R. 1 Som. 203 
I. L. B. 4 Bom. 437, 443 
I. L, B. 5 Bom. 408 
I. L. R. 10 Bom. 731 


.See ZcMIVOSB. 

Agra F. B. 63 : Ed. 1874, 48 
See ZaviivDAB, r.icurs of. 

I. li. R. 23 All. 209 


HARBOURING OFFENDER. 


Are E\ide>cz — Civil Ca'sE'i— M iscEixi* ' 
'.Lov'i Di)cr5iE>TS — HA'iDVrsmso. 

8 B. L. B. 480 I 
Af, KiiDFMr — Curwivir. ('isus — H avd- ' 
wefTr\> . 13. Zi. R A, Cr. 13 , 

1. h. R. 10 Calc. 1047 j 
l.iviTVTW.N Act, 1877, 20 i 

;. X,. R £0 3om.S46 } 




ti >infii’i9 depo^inff to the > 
l>^ui»,ul~I’rool~f:ii<lrHtt Act {I of 1 
III [iriMif c/ a document » witness i 


)« DFitAR.\Ton\ Ditr.cr, Spit ron— 
Orders OF C’bimi'isl Coci'T- _ , „ 

r. L. B. 6 Calc, i 


6.. P..UC RgiClc-OeO 

Spccii-ic Ka'" So 'oiS; *614 



( 4527 ) 


DIGEST OF CASES. 


( 4523 ) 


HAT-conrU. 

holding of— 

Sfr CriMivM. I’Rocrturm Cootv « 14*» 

11 C. W. K.223 

suit on— 


.‘'-e L\nr)ENrr — Cnir, C''-r‘*— STro-cn* 

AR\ r.MT)F\rn — UNVT\Mri-i' ''•n U^• 


1. - Sale of articles in — IhU — litghl 

'7 ]• •■cfrufcr to jrchilit foh of jrirticuhir uHirh* !»/ 
fir ci’< >iff inwnhmt ftull — llitrt 

T1-- jrofr tiers nf.R marktt i'usp the rtchl Irulinct 
that nns )artKu'aT kimls of ihini:* ‘•hoMkl not l>r 
•o’d there li\ n ptr«nn «iio is not a jicrmanrnl shop, 
kteper. U’*J Ki jtsR CnvcktntrTT'v ». EitrEltOB 
(I'Oo) .... IIC.W. N. 28 


2 - Mortgage— II /t/Arr the »tnN 

nn-i pr'ifi* of hit covld le — Tmu'/trol 

Profrlif Aft {IV of IS'H), * .5'— (7rmr«/ Chtnvs 
.4cf (/ oflSCiS),* -J.rl (>} Tin tints nmi profit* 
ilorivable from a /i«i( can lo salidls morlgacc«l 
^iirnrdm Pro'nd Jjhiitlf'thnrii \ Ktd'ir Xath 
l}hill'id'ir)i, I I. B 1$ CfU S. Hnun-Jiodhur 
iJi'Hfjtv. .Vurf/oo Zlohiil'l'ir. >] tl B JS5, 6»- 
rtT’^rn Xarain Aninfi %. Dfini L»l TM «r. I L B 
i2 Coir. / ami Udoxdnr \ Dnlmdtif. I. L B 27 
All 4fi2.'rcferreil to G'lM't MoiTtt’DDis Il< ssfin* 
I. PsRXSTi (IPOft) I. L. R. 3Q Calc. 605 


HATH-CHITTA. 


See Emdbnce— C' lML 
SND .\c COUNT Boors 
I. 


{ tKES — .UtoONTS 

L. R. 10 AIL 167 
L. R. 21 1. A. 0 


Aef Limitation 1. L R. 31 Calc. 1043 
,S'r Limitation .\ct. 1877. s lO 

0 C. W. N. 83 

— — - entry in— 

>«" Stamp T. ISbl. S( h II. Art 5 

I. L. R. 4 Calc. 885 
25 W. B. 361 

1. - - Interpolation — Enir ^ — //«i A 

(hiltn, ’Hit on — Enin/ rihtiiiQ to ticl noiilrdijmtHt vf 
ildl — Motrrinl iiltcKilioii — InteTp'hif’Oa of rntnj tn 
to intrrc’l—Donimrnt nHTtly rt/ifi/ o» «• rurfrnce — 
Eff'^'tof uifcriwf<iIton Dtftmlant hailatknow'ctljwl 
hH imkhtctlncss to plamtill (<<r a crctain <>uni found 
due upon an adjustment of account®, b\ aJinnn*; 
hu name o\er an ei^ht-anna stamp in a halh-chilta. 
It Mas found that an entrs rclatin" to intertst was 
m*erpo'ate<l in the hoth chill'i, at a subsequent 
date In a suit to recoAcr the amount acknowleiljml, 
plaintiff put the halh-rhilln in et'idence, but no 
rthance was placeil on the entry rclalinx to interest, 
nor was an^ interest nshesl for. Iltld, that pbint* 
iff was not suini; upon an) instrument, wbiih he 
had fraudulentlv altereil. The entry, on which 
he rehtsl and which had not been altercil or lanj. 
pereil with, wa« put in merrh as an acknowlei];;. 
ment of defendsnt’s liabilitj, and there bring tio 


nATH.CIIITTA — foneW. 

question AS to its prnumcnc«a, plaintiff was enliflwl 
to R decree The authorities ciLsenminate between 
cases in winch the nltereel document h the foumh- 
tion of the clsim, and those m which it is only used 
as tAHlccice. Gofiun Chrindni GhO'h \. Dhuroni’ 
dhttr Mnndnl, /. /. B. 7 Calc. CIG , Chn-Ut Chnrhi a • 
A’rtritfl«n«/yrt, I. L, B. 9 Mad. 399; Almarani v. 
I'vifd Bnm, I L. B. 25 Bom. GIG, referred to. 
IlAriNDRA Lai. Huy ('iio\ADiir.\ r. Uma Charan- 
Gliitsii (lfO>) 9C. W. N. 695 

2. . Stamp duty — .Irf (// e)/ 

/5»f». Srh. J, Art J. el (t), and Art land 
r, — Uat chrtta, eondunin^ imjhtd jTomi’c 

to jmij tnUrert, ulirtl'r pf/iioiiferfynienf oj debt, 
or lujr/eiiirnt or nitnioriindiiin of agTCemrnI— 
Slaniii-dtih/ A ran as follows : — “Ac- 

count E B (the dehlor) The tear 1312 B. S. 
Interest oee tliw amount At the ti\tc of one nnna. 
j-er month per rupee " Then followal the credit 
and Ihc ekUt entries. Held, that there was 
an iiiiplicet promise to pay interest and the 
deicument ought to be stamiice! ns an acieement 
or a inemornn !um of acrecroent with an eight-anna 
»tninp an<l not a* an Hcknowledcmcnt of a debt 
with R ont'anna stomp onl) Udit Upadhi/ri v. 
Dhautini pm. I L B 27 All S-f, di«scntc<l from. 
Lvtvu'i B'Ii \ 6''iHe»/» Bnghu Xath, I L B. 3J 
Bout. itS, followt-l Koonyi Mohun Jh'i v. Kridna 
C/i'indrn Shaha, i’J 11 3G1, anil Bro/endru 

Kumnr a BroJunonio’ji Chnudl-Hrttni, 1 L R. 
4 Cole <!estingiii*heel. ^nmlhn Chandra Ile}ian 
A Kri’hna C/i»mt Bepari, I. L. R 20 Cale. 179, 
lefmctl to E.sATULLia Biswas •. Gajaruddi 
B istv AN (1007) . 11 O. W. N. 1122 

hath-cRitta book. 

.'•ee Hath-Chitta 

Set E\ IDEVC E— ClA’II. CASES— Act OCNTS 
ANO AttnisT Books 

lind. Jur.N. S. 358- 

HEARINO, ADJOURNMENT OF. 

.Sec toMMissioN I. L. R, 36 Calc. 566 

HEARING OF APPEAL ON DATE OF 
PILING 

6ee .\prEAL, .\ijMi5>sioN' ei? 

I. L. R. 38 Cale. 385 
HEARSAY EVIDENCE. 

.See Crijiisai. I’bocedure Code, s 43G. 

I. L. R. 28 Cale. 397 
Set EMDENti.— CiML Cases— Heamay 
I lMDE.VtE 

See EnDENCE— C pimixal Cases— I lEer.- 
»A\ Emdence . 7'W.R.Cr,2 25 
2 C. VT. N. 672 
See Evidence Act. s. 32. 

I. L. R. 20 Cale. 758 
Se: SETrtEMENT— CONSTEDCTION- OP SET- 
teement . I. L. R. 17 Calc. 458 
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HABEAS COHPUS, WEIT OP— ctmcH. 

case as a Coitrt of reference 5n the exercise of the 
jurisdiction vested in it by c) 28 of the Letters 
I’atent, which is co-estonsne vith its appellate 
jurisdiction /n re Hor.icc Lvall ‘ 

I. L. E. 29 Gale. 286 : 

S.C. 6 C. W. N. 254 

HACKNEV CAERIAGE. 

keeping horses for, wltlio'Qt , 

license — , 

i'ec Bpxoil JIcMCJP.ii. Act (ill or ' 
1884). ss 2 (j3, 273. . 6 C, W. N. 331 

HACICNEY-CABEIAGE ACT (BOM. ACT i 
VI OP 1863). I 

S. 6 — Lictnae — Liirnsc of public 

tcincy'tn''i: — Pouer of Commisaioner of Police I 
Jo rjremt liein»c — DisenlioH to refuse — j 

Specific Pehef Act {f sf 1877), s. — Proefice, 8.0 j 
of the Bombay Act Vi of 1803 eropowm the Cora* i 
miisioner of ToUce in Bomba J, to grant hcrwscs for j 
public conreyances, inU provndes that he “ may m j 
his dtscrelion re/u'e to grant any smh license for j 
any coniejance which be may consider to be insuffi* 1 
citntli foutirl 01 otheriMse unfit for the conveyance J 
of the pnbhi " Under this section the Commis* i 
sionei i9 bound to exercise his discretion in each 
ca^e This discretion is not an absolute one, but 
oue which is to be exerci‘>cd after he fuis made 
himseif acquainteci with the conveyance to be 
licensed and has considered whether it. oa an ui* 
divid[i.il carnal;^, is fit for the conveyance of the 
public iVbPft’ it appeared that the Commissioner 
of Police had approved of a certain pattern of 
Victoria as & public conveyance in Bombay, 
and refused to license vicfonas which did not con- 
form to Ihfli pattern Held, that his refusnl on that 
ground «as iliegal. and under » 15 of the Siiccific 
UeLcf Act (I of 18771. he was orderwl to issue the 
hceo'es nshed for Per Rcssttt, J. Under rule j 


mi I 

'll , ■ , , , ' . * . 

HANAFI SUNNIS. 


Stc Mvhomedw tiVW. j 

I. ti. E. 34 Bom. 537 I 


HANDWRITING. 


HANDWRITiNG-conchf. 


s. 47 of the Indian Evidence Act (I of i872). The 
nitno'S «a« nob fros«-e\an]ine<I on the point. 
Zfc/i/, that the Idn on the point i« correctly staled 
m Taylor on Evidence to be ss foDoiis; — “ A wit- 
ness nc«l not state in the first instance how he 
hnous the handiiriting sinee it i'^ the duty of the 
opposite paitj to explore nn cro'* evaiuuntion 
tin. sources of his knowledge, if he be di«a(i'fied 
with the tratimony as it ^t.inds ' It I'.wUhuithe 
power of llic presidinn Judge and olltn may be 
desitablc to permit the op|io«ine aduicate to 
intcivcuc and cio^s-esammc so that the Court 
may at that sta^^c be in a positinn to come to a 
definite conilijsion, on adetpwte mutinals ns to the 
woof of the handwriting SiLiSKviinvu t. B.v'Ui 
(1904) . . 1. L. S, 28 Bom. 58 


HANSARD’S PAEDIAMENTARY RE- 
PORT. 


.Sec IjIPEU 


L Ij. E S6 Calo. 883 


HAQ. 


See Denies . 2 Bom 80 : 2nd Ed, 76 
2 Bom. 263 : 2nd Ed. 239 
7 Sam. A. 0, 60 
Scf LiMitaTjos Acn, 1877, Aht. U4 
(1850. s, 1, Cr. I2)-IVTBft£ST I.V 
iMMOVEABtt; I'ftorBRTV. 


Va TJ T. T? 




6er PsxsiONS Afr, 1S71, 3 A^D 4 

I. L. E. 1 Bom. 208 
1. D. E. 4 Bom. 437, 448 
1. D. R. 5 Bom, 408 
1. L. E. 16 Bom. 731 


•Sec ZvvrvDef' 

Agra F. B. 63 : Ed. 1874, 48 
See ZvuisDAB, RioHrs of. 

I. D. R. 23 All. 209 


HABEOUEING OFFENDER. 

HAT. 


See Emoexce — C lVJj. C'Asrs — M isceixa' 
NEOIh DoCCWEMS — flAVDin-lTOO. 

8 E. Xa B. 400 I 

.Sf> Kvinrsf F— fSii'iiwr. Casts — Hasi>- ' 

«i-m\. IB D.B A. Or. 13 , 

I, D. E 10 Calc. 1047 ; 

'' ' 1 MiiTiTios Ait, 18“”. •- 20 i 

1. D. R 28 Bom. 246 


iil'nhi’j I,/ 
IS7J) . V 


JV ilnrasea >Irpa»ing to the 
!•'“ ix'i'i'i— I’Tovf — A'ltdrur* Act {I of ' 

iu I'riKif „( ft lUKiiincnt a witness > 


A« Dfti,\ii.vTor.v Dccr.UF, SciT Fur— 
Orpchs or CniMiTvi. CnuBT „ >i 
I. Jj, R. 5 Gale. 7 


See A’cisAXcr— (Bi'iiKvt. 

T T, 7t. 9 Calc. 227 


Sre POBIIC Sekvavt^ pj. 31 Calc. 690 
Sec SvCriFlC liFLlEF AfT^J g gjc. 614 
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DlCrST or CASES. 
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HAT^ortrl,! 

holding of— 

Sfe Cr.i'tivu. I’nocLpcni Coni. 141. 

11 C. W. N. 223 

— suit on— 

Sre CvinKNrr— CiMi. — Src«»Mi- 

.VRY llVlOFNCE — U^'«T^'t^EP \SI> Cn* 
• RECISTEr.ED D'XVMFNT''. 

I.L. Il.23CaIe.85i 

1. ~ Sale of articles in— WiM — 

Ilf j, rcyriitcr lo jrchihl tnlr of j nrliculnr iirticlf* hy 
jir riM ji(f jdiiirmoil tinll Lffjrr'—^ltirUuu — Hurl 
Jh' frof r < ol.a marlitl’flir iJiciJcht lodinrt 

that am fntticti'tiT kinds of tliini’s should not Ik* 
i-oM there h) a iwr*cn uhn is not n jKrmanent shop- 
keeptr. I' ‘J Kfst en ( iivCKERtriry » KstriiiOR 
(if III.) . . lie. W. N. 28 

2. - Mortgage — Wlrthir tht f^nt^ 

r.nd pr-ifl* of l('n tovid le » orlg'i^id — Tro««/«ro/ 
I'ro[‘rlij Aft (71' of 75^2'. * ■'i> — Gmfrnl Clnvi* 
.4ft (7 of ISfiS), i ‘J.tl (3) 'llu rents nncl profits 
ilernable from a 7/c/ wn 1e \aliilly mr.rtgai'fsl 
ijirrrarfro Pro^nd PhtiUofhnrii \ Ktdm Xalh 
niilllfithnrii, I T. P 10 Cflf liauqdiod/iur 
Pi'ua* \. J7u«//oo ilohihlar, Jf II 7*. l>ii- 

rfpdm .Ywrnui Anio/i v.Dh'ii Lot Thnkvr^ I L /’. 
JJ CnJf "52 , one! Ptlnxiliir \ Bahndtir. I, L P '27 
AU 7fi3, rcferrtd to Gor.t'i Moiiivdiiin II< ssfin* 
t PtRiivTi (1P01) I. Ii. E. 36 Calc. 666 

HATH.CHITTA. ■ 

iS'er Ev^DE^c^— Cna ( t^is — .UeouNtt 
v\D Account Books 

I. L. R. 16 AIL 167 
L. R. 21 1. A. e 
Stf Limit tTioN I. L. R. 31 Calc. 1043 
Sff LiinTtTMN .\CT. 1877, s l*> 

9 C, W. N. 83 

— “ entry in— 

f't' Stvmp .\(T. l&iiO. sm II, ,\RT 6 

I. L. R. •* Calc. 885 
25 W. B. 391 

1 - - Interpolation— Cnir./ — W«iA. 

chilto, «Ki| on — f’nin/ nlnting to iirlnoHlidyni'nl of 
il(hl — ilftlcnal iiflcrdlioti — Jnlerp'Mioii of rntnj k* 
to — Doriiiiifjtt nifrdi/ on «• rm/rnfe— 

Kff"t of inlerjolation LHfi nil.snt hail ae knou loiJ"e<l 
h's mikhteilncss to plaintiH for a certain rum foiin<I 
due upon an adjustment of account®, bv (‘isnin;* 
ills n^mc oirran o^ht-ann.-i stamp m s batji-cbrtta. 
It uas found that an rntr> relatin'; to mtiixst was 
in*erj o'ateil in the /mlh-chillii, at a siibsequriit 
date Inasuit (orecoserthe aniountacknonleilznl, 
jilaintifT put the halh-rhillri m ci'idcnce, but no 
reliincouas plaeeelon the entry rcJ.ilm" to wferesf, 
nor UBS anj interest a»ke<l for Iltid, that plaint* 
iff uas not suinc upon an\ instrument. nbKh be 
hsc! fraudu'entli alfereil. The entry, on which 
he relitsl and which had not been altcrcil or tain, 
pens! uilb, «a« put in niereJi ai an acknonled;. 
ment of defendant’s luibditi. and there being no 


HATir.CiriTTA-eonfA/ 

question as lo its genuineness, plaintiff was cntitlerl 
lo R decree. The authorities rliscrimmsto Ixtuecn 
cases in which tiie altcrcil document is the founda- 
tion i»7 (he claim, ami fho«c in which it is onfy u«e<l 
nsdiclence Cofjiin Ch'indni Gho-'h v. Dhuro»>- 
dhur Muudul. 1. L. r. 7 Cnk. r.IC ; Clmdn Chmht \ ■ 
Kitribfi'ot/ijn, I. L, I! .*) Mu'I 390, Almnram v, 
Uittfd Hfim, /. /- II. 23 Bom. CIO, refirml to. 
IlanrNDRi Lit I’ov (liottDnr.a t Umv Ciiirav 
<5iit.sn (ipor,) . . . 0C, 'W.N. 695 

2. Btamp-duty — ^Pimp .Ifl {7/ of 

lyjO). Soil J. Atl. 3. rl. [b), OII'I Art. land 
* 2i~Ilat-thitUi, ronfiiining im/litd jTp)nt-e 
to jioy in/fre*f, nhtthcr actnoirfidgmenl of debt, 
or atjrtfuifnt or intmormidiim of aortemenl— 
Stamifduli/ .\ hal.elitll'i ran as follows : — “Ac- 
count K It (the debtor) The .tear 1312 B S. 
InUK't on (III*, amount nt the raft* of one anna 
l<-r month ficr rupee.’" Then followctl the creilit 
and the drtit intne- lidd, that there was 
an miplicti promi-e to paj mtirest and the 
document ought to be stamjietl as an agreement 
ora inemoran lorn of acreenitnt with an eight -anna 
stamp and not as an ai-knowlctlsmcnt of a debt 
with a ont'Anna stamp or.l.t, Udit Upadhi/a t. 
/;;<ui>0Ni Dm, I L I! 27 .All 61, di*»entc«l from_ 
Luxnm, B'U i Giine'h Bn'jhu path, I L It. 25 
Bom 175, fodottcd Koonyi .IfoAiin v. A'ris^inu 
Chandni Shuha, 23 H B 361, and Bro/rndrH 
K«mar \ Brohmomo^t C/'fiinfAiirnin, I L. P. 
1 Calf S<5,di'liDcui'he<1. SamlhiiCIirndru Bcf/art 
\ Kriflmt Churn Bepan, 1 L It. 26 Calc. 179, 
lefcrre*! to Es itulevu Biswas i Oijvruddi 
Biswis (1C07) 11 C. W. N. 1123 

HATH.CHITTA BOOK. 

HlTlt'ClUTTI 

Sft El iDtscE— C i\ II. Cases— At t OUSTS 
ISO Atcouvr Books 

1 InA Jur. N. S. 358 

HEARING, ABJOtTRNMENT OF, 

iSfc CoMMibSiciN I. L. B. 00 Calc. 566 

HEARING OP APPEAL ON DATE OF 
FILING 

Are .\prEii, Admission of 

I. L R. 36 Calc. 585 
HEARSAY EVIDENCE. 

Aee Ckijiiml Procedure Code, s 43G. 

I. L. H. 28 Calc. 397 
See Emdenie— Civil Cases — H r.iRstY 
Emdekcl 

See KnDENCE— Cr.iiiisAL C.ises — Hear- 
sii Evioeace . 7 TV. R. Cr. 2, 25 
2 C. "W. N. 672 
Sn Emdemf. Act, s 32. 

I. L. R. 20 Calc. 758 
S(t Settlement— C oYSTEUCTiov or Set- 
tlement . DDE. 17 Calc. 468 
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BBAESAT EVIDENCE-corgM. 

See Tbaksftb ot PnopERTV Act, 107. 

1. L. E. 23 Gale. 762 

. — 1 Evidence Act (/ of 

JS72),e. 6,Jllu\ (a) — Ulurdcr — Ees gej)l<e—^^tate»ient 
of tye-vniness sliotilij ajtcr oceurrence, if relevant — 
Same transaction — Interval of Ume—Phjsiccl and 
mental coniiUan of person maX iny etaiement }Iears»y 
cridence of the statement of a by-stander as to an 
occurrence noulcl be admissible jn cadence aa a 
jwrt of the res g&<ea; only >1 Jt ivaa made at the time 
the transaction was taking place or so shortly before 
or after it as to form part of the tran'iaction. If 
the transaction bad terminated when the statement 
vas made, it nould be irrelerant. In this case a 
chowkidar deposed that oue O ran up to him and 
stated that he had seen the accused persons murder 
hia mistress whom he bad met by asalguatfoa and 
that he had run airay from the place of ocounence 
to save his life. What interval of time passed 
between the murder and the allegecl statement did 
not apMar. O seemed to he quite sensible when 
be made the statement and tie condition of his 
mind did not appear to be such ai to exclude the 
supposition of Ills fabewatmg evidence or bemg 
tutored. Ildi, that the statement was inadmis. 
eiWo m erideace. Sarat Dhobtii's Can, /. L. R. W 
Cede 302s distinguished. Cbaik SIabto v Eat- 
«eaoE (IDOS) . . . UC. W. K. 260 

SEIOHT LIMIT. 


HEEEDITABY OFFICE. 

See Ghatwsli TE.vpaE. 

See HEaEDjr-iET Oppices Act. 

See JpBisDicTtos op Cxvii, Cotot~ 
Offices, biort to. 

See MiOBts IIeopi.4Tio.v XXIX of 1802, 
s. 7 . . 1. 1, E. 18 Alad. 420 

See MtnoMEDAK Law — Custom. 

I. L. H. 1 Bom. 633 
See M&noMSOaN Lw — K aei. 

I. L, B. 1 Bom. 633 
* I. L. B. 3 Bom. 72 

1. L E. 18 Bom. 103 
I. L. B. 19 Bom. 2.50 

See Vatavdab 

— land attached to— 

See Hwdu Lsw I. L, E, 36 Calc. 680 
suit for— 

See .^ccou.vr, Smr for. 

I. L, B. 1 Mad. 34S 
See LiMiTATiOK Act, 1877, s. 28 (1871, 
?.28) . , I, L. E, 1 Mad. 343 

See LmiTATiON Act, 1877, Aat. 124 
(1871, Abt. 123). 

See Riojtt of Scir— O pwcb ob EjiolP" 
aje.vt. 


SBIB. 


See CAtctTTTA HIcjnciPAt Act. 

18 0. W. 17. 74 


SeeEviOEscB . I. L. K. 31 Calc. 871 
See Hisdo Law — 

Awes itiom — Auematiow sr Wjpow— 
AUEVATIOS fob hXOAL NCCESSITIT 
OK lorn cossEST op Heirs ob 

BEVEjtSJOXERS ; 

ISHEBITASCE — SreCIAL RpIRS. 


bequest to — 

See HlAirojrFOAy LAW—IynERiTASCK 

Lli.R. 30 Calc. 083 


heie of BECBASEI) BEBTOB. 


See Service Tibure 

j, , . ■ Grant by Oopemment in 
ioaTu—Som. Reg. T o) 1S27, a. i—himilalion. 
The grant ot a vdlage in mam by the Qoi'emment 
cannot depnre tie meymoodars of their hereditary 
rights To entilie the person m possession to the 


CJsims to recover arrears of such dues are 
(united by a 4, Regulation V of 1827 of the Bombay 
Code, to 12 years. Beeua Scnkub v. jAitASJEE 
Shapobjkb 

6 W. E. P, C, 131 : S Moo. LA. 33 
3 . HerecUtary gomastah ap* 


See JUnoMEDAS LiW — Debts. 

See RErrEsrsTATivE or Deceasep Pee* 
sox. 


hebeditaby allowance. 

See Pex«irtxs Act, s 4. 

Sef ItEQlsTKATlCiX ACT. 8 17. 

I. L, B. 18 Bom. 92 
L Ii. B, 21 Bom. 367 
hv«' SiuLL Cacse Court, Jlcrussn,— 
JcRisDifTiov — I mmoveable PROPERTir. 

1. L. B. 2i:Bom. 387 


had been appointed by the nilmg power of 
from wluch authority also the deshmukhi h^ 
derived. It was also shown that the beteo j 

gomaatah's title was independent of the ■ 

iDukh, and that the latter could not di*P|* , .* 

Ko change had been made ODder the 
from what had prevailed as to this under the • 
a } but such ovidenco as thete was, accorded with 
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nEREDITARY OFFICE— fonfW. 

the above. IltW, that the right of the goinastah 

to act BSfuehand to receive the jvayment* had either 

been granted or else had been so reeognitwl 
eonbrnied by an authority binding on the de«h- 
• 1 4t .» u- u — » . 1 — *l.» of his 

upon 
right, 

. , imself 

from 

. . , . • . * . • TrtM- 

UAk ^AiUtAis A-KIJoii; . i. Jj. 

L. 11.18 I. A. 30 
- Form of suit, Tno persona 


joined in a suit, and chimed the ofTicea of kamam 
and shrofl as being hemlitary. Tlic offices formed 
portion of a permanently-settled estate of which 
first defendant was propnetor. The second defend- 
ant was alleged to have possession of the offices, 
'the second plaintiff, who had the titular right to 
. • that it 

have been 
' ig no doubt 
that it was 

properly brought for possession. SaDiStva Pittat 
V. l^uirPA JIcDAUar. (1000) 

I. L. E. 24 Mad. 39 

HEREDITARY OFFICES ACT OT OP 
1843 AITD BOM. ACT III OP 1874). 

Sse Bombay Reyevce Jentsnif-noN .Act. 

s 4 , , I. D. R. 18 Bom. 319 

S«e IlEttEDrttBT OrnCE 
Sk Hi'cdo Law— AB omos— W ho >lav 
OR 51AT SOT BE 

I. L. R. 27 Bom. 76 
Sft JoPisnicrros or Ctvti. Cotot — 
OrriCEs, BioitT to. 

5e« Service Tesctre 3 Boitl A. 0.128 
6 Bom. A. C. 107, 202 
8 Bom. A. C. 83 
12 Bom. 232 
I. L. R. 16 Bom. 13 

1. Alienation of vatan — Bom 

Jieg. XYJ of 1827, 4 20 A mortgage by a vatan- 
dar of vatan projierty, executed at a time when 


HEREDITARY OFFICES ACT (XI OP 
1843 AND BOM. ACT HI OF 1874) 
— ConfJ 


cognited vatandar in posses'ion in 1805. She 
mortgaged two villages of the vatan to the father 
of the respondents The latter two, after litiga- 
tion, rctainetl possession in 1880, by order of the 
Commissioner in the Revenue Department, until 
there should bo a decree of Court td the contrary, 
Tho widow, according to the judgment below, 
had held the vatan adversely to her late husband’s 
son, the pl.iintiff, who was born in ISIS of her co- 
widow', and he was the true heir, entitled from his 
birth But the High Court gave effect to the ad- 
verm possession of the widow for the period of 
limitation supporting the mortgage. The plaint- 
iff was the sole heir of the widow, his step-mother, 
who died in 1877. The appellant contended that 
the vatan, as inherited by him, was free from the 
mortgage encumbrance, and that he was enfitle<l 
to possession. Held, reversing the decree of the 
High Court, that the mortgage was void agiinst 
the heir, and had no force beyond the life of the 
vatandar who had executed it. The decree of the 
Suboidinatc Judge to that effect and for possession 
was maintained. Pabapav SwAinitAO Sttrikivas 
I. L. K. 24 Bom. 658 
L. R. 27 I. A. 86 
4 0. W, N. 617 


3. - Dorn Jitg. XV T 

of lit7, 4 20-^Adverse possession. A sale by a 
vatandar of vatan property, executed at a umo 
when Regulation XVI of 1827 was atitl in force, 
was ID Its inception void against the heir of tlie 
vatandar, nor did it become in any way the more 
vaLd against such heir by reason of the repeal of 
that Regulation by Act III (Bombay) of 1874 
Adverse possession only begins to run against the 
heir from the time when he is entitled to succeed 
to the possession of the vatan property, i e , from 
the date of tho death of the vatandar. RavloSI- 
R.Avr Balvaktrav Veskatpsh 

I. D. R. 5 Bom. 437 

4. Dorn. Heg. XVI 

of 1S27 — Slortgage of iwfan prop^rti/ — Mortgagor's 


Vatan — BesIrtC’ 


lion upon cli’enafion bg a valandar—MoTigage in- 
valid to tchal extent — Bom. Beg. XVJ of IS27. 
An ahcnatioD by way of mortgage of vaton pro- 
perty, or any part of it.^exccuted when Regulation 


oi me lauiu uu luo oiu ucioocr ot tnc &ime 
On his (defendant’s) death in 1859 hia son euec^Je-l 
to the estate and obtained a removal of tL" atU'._. 
ment before 1874. The plaintifl thereon apph—i fj- 
afresh attachment of the propertv. Zi’J?, t^st 
tho mortgagor having only a life-int«e<’t, tu- ’ raun 

came mto the hands of his son free of th" m.ir.ra'*' 
jAOnVAKPAS Jatzsdas r. Imdad Au ' 

I* L. E. 6 Bo y" ~y*ti 
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:HEBEDITATIY ACT (XI OP 

1843 ATXD BOM. ACT III OP 1874)— con*!?. 

g Juni'iktiott — 

Vnfaiiiar luUarnt and rniuni—Pcrqm'tle-i, rkM^. 

Bombiy Act III nf 1874 floc^ not My>n\e the 
Chil (>urt of its jumiliotion to trv the <jue 5 twn 
nhether a kulkarni k cntitVl to receire 
perquisites from his raivat Vrsa'^o HiBi Koi.- 
K4RVI V. GaXC TBIMBIK 

Li. 11.12 Bom. 278 
Aa 


1 . - 


4 —Ifac-ikari/ 0 ^e< 


HEREDITARY OPPICES ACT (XI OP 
1843 AND BOM. ACT III OP 15^Ay~conid. 

- e. 4—cantil 


Amfnim^ni Acl (garntT/ AcX V of IW), » J— 

“ ffereiilarv MiA'tr—Bm’ttH O-n 

ernm^rt RcMtulion No 511 oj JW The iluties 
\uih which fc 4 of the Bomhav Herehtarv Offices 
Act (Bombay Act III ot 1874) ile-vk arc confined 
to duties jn which Government, as bemt; respon- 
sible for the adnimi«tration ol the munlrv, w 
directly interested The definition ot “ hereditary 
office " does not extend to the duties of a 
carpenter, whicb, thouab U'-eful to the t,illaae com* 
munity, are not matters nith vihich Govi rnment 
has any direct concern IHl, therefore, that the 
Milaze a'dtr (carpenter) doe’ not hold an “here- 
ditary office'’ nilUin the mrsnin-j of (hat section 
Tmc v. SiTARtM . , I L. It 21 Bom. 733 

g, and 8 . 6 — r'lf'Kiirr— P. r»OHS 

haunt n« “ h‘Tcitt'tri/ xtiKrt-if '^Ufniilari/ 
Ofjieta Acl Aavnim^nl .('•t iBoitih'Cf .4r< T o/ 
iiW), 4. 2 <?, by hw will, devirel ail hi* pro- 

l>‘rtv, which teas vatsn pmpeitv. to V, a distant 
cousin' The p'aiotifif, as the nearest hew of O, 
flainjed the property, conteodme; that F hs 1 not an 
’■ hcreditirv mterc<t’' in the v'atan u»tb>n Iho 
Ricamn? of 8 4 of the B nibtv Here lita»v Offiies 
Act, that he was not a vatandar capable of launs 
iinilcr the wil! of within the raeanini: of • * 

that the will of Q was therefore inoperative ”*"• 
that V had mrt “an herelitarv interest” «i th'* 
\atan. and that the devise to him was Ihcreiore 
inoperative ’ITic expression in s 4. ’ persons 
haiins no hereditary iiitere-.t in a vatan, ro“ins 
jifTNons hivin'; a present interest of an neredrtarv 
iharacter in the vatan, and docs not incln Jc persons 
who may bate a kik« tumiuQutf, however remote 
*' Hereditary interest ” means an interest atqaiceJ 
bv inheritance as distinqni'hcl from an interest 
ftcfniired by purchase, aift. or other mwlcs of acqui- 
sition C'lnxiVA t BHnivvoat?os 

1. Ii. R. 21 Bom. 787 

3. • Daaghfer o/ « 

'il'ttvltr, iMut of, durinj her jather'a fi/rfiw'— • 
liomhKj Ac! Ill o/ IW. $ 5— g«rc<?*f-*rv O/^s 
f'f Aiiwn'iia.’Hf Acl {Uvnha'i .lei V of I5S^1 
daushter of a Hindu valiniiar h notdurmjthelue- 
iiim i.l her father a valindar of the same vatan 
within the racanin^ of « 5 of Bombav Act HI of 
1874. as ami mlisl bv Bombs' \ct V’ of 18?fi MtTK- 
TsBAi. Avt.ui 1 n. 23 Bom. 716 

4. Iliitdiiaty Offxx* 

UKBnmh'n, Art r<3//4S/!),4-3— 
ll «/oio— >d K-urrf‘,T,n nf a mdoa> olh*r 
fVia tA< iCiJou) I'l Ihi Pi.f hrit kr-~ AdoptiM bg 


r/wh u.i'iaii!~-'Cotlatrral mile — I’nffin 

UqIw s. 2 of Bnmlnv Act V of if there i« a 
mule momber of a vatan Isr family, the suc'e-s(an 
goes to him in p-e'erenre to a femt'e m'-nber, an 1 
on hK death the gnccession « lil t ,'0 to bis heirs with 
a Bimilar p-ovjsion. Where there is a male member 
qualified to inherit yaton property, he inherits, and 
a wkIow other tlian the widow of the last male 
member acquires no ri^ht to th? vatau by sucees • 
won or inhmtonce. an I con'equ»ntlv she cannot 
create, transfer ot revive aur rights bv aioption. 
\ kiillcarni vaUn was ou-u'^d bv two biothers. A 
and n B died first anl A became the last male 
hoWer, A diel m 1831, leavmct a widow who held 
tl,« v;><,n nntil tar m 18'I3 O, liri ilnth. 
B’s wvlow took a 8on m adoption " ne adopte i 

son filed a «uit to establish his titlr to the vatan 
aj.amst the defendant, who was a ma'e member of 
tHct«milv.TO!b«'l ten rcjisletcl bv th, rejenta 
.ulhorit... »• Ita viHndir on th» .Intb o! -< * 
.ndott llfH, tb.t fbe plaintifl conld not sutce.a, 
tbe (W«n<Unt htvms » tatter Mis to ite vatan 

than tbonlamliS or hi. Qtloptive mother unoer. - 

"" '■ ^srBoi'Si 

6 --- sn, ^ 6— .Fafaii — Vatan tr> 

Oir-Vif— I'-rwce eownufafioa aeilkmmi-^InhsrU 
aiue-Su^n^'OH to n vilan-^Snc'tnion 

ss I asii 2 of BsmHy Ae( I o/ /M5— Ibetti lOn 
of lufiN \ vatan m Gut^iat doM not onso to 

fi vlun monert,. « 'i'S?'' 

Acl m oi 1«I. n nf.iff Sort « 

mutation sett'cmsnt has been " 

settlement do's not change tbs f’ , ’ 

iwrtv simp’v b‘?a« Rrrvioe « not dotnanlel 4' 
lav as the PWCT of alienation w concernel. if it .« 
grantcl by the seWcm“nt it ciunot 
by the change antroluccd in s a of ^ ‘ 

IHof 1874bs s I of Bombay Aot V of IS^i b - 
of Bombay .Ut V of ISSO (which amsnis « f 
Bjmbty Act HI o' IS74‘ 

I acrviccs origin- 

,„.un>slo.i>vbv«'“ seswa to be 
(Icmnn'isa Ooc Nramatrsi wft. * 

SrS; H, .heJ in 1811,1..™; hehma h.® 
nidow. » .toghter. «n>l “ “P"*'”) 3’'?,®',;. ..’l . 
property cnini.toJ ot cerUin pnmil jg^jg 

UA nlloTOOro nttaehcil W hn 

the Government “JSrtv 

nith the vatandar, bv which the ’pom 

WAS CQiitmii^ to Niamatrai b hei , 
all hahihtv to render anV 

oectKin With the ^***" . ^^ __*,Wcise Ihi'C- 
, widow dicl. her daughter F of Nia- 

' ThereOfWH plaintiffs, who "’ere jjjjg 

I mstrai's daughter, BueJ . tlie jcfeDdBntis 

J b«r» to thevat Jii property as against t 
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HEREDITARY OFFICES ACT (XI OP 
1843 AND BOM. ACT III OF 1874)-«onW 

. ' — B. 4— 

who wcro tho son’s sons of JCwninfmi’e scpiratcil 
hrothcr. Ihld, tint, under s. 2 of Homtm* Act V 
of ISS^i. phintifl*. ns chiminu through n fomnlc, 
wore not cntillcil to Xianintrai’s vntan projxrty in 
preference to the defendants, who were mate mem* 
tiers of tho decea«e<l vatandar’s fnmih Bai J\oav 
r. Katisilsl (1900) 1. L. R, 26 Boia. 470 

8 . 6 . 

Str EsTorrrt.— nsTOPPEL nv CoNnerr. 

I. Xu R. 14 Bom. 404 

1 , — • — ■ — — • 
.4fidi/3jioii to i-rr’Oiii vol tvi/o>tff/ir — rrt/irfdy of 
■firnnt. Qnrrre Wicther n 5 of the Vatnndars Act, 
III of 1874, makes an alienation to a jwraon out- 
side tho vatandar family aoul as between tho 
^antor and crantee. XansYAV KnwDU Kol- 
KARVi p IvAUJarNDA BinuAR Batfl 

1. D. R. 14 Bom. 404 

2. BS. 5, 7, 10, 13— 

r<pii)in<fnhoii — Ciiil proceit — Poiwr of Coltfxiot. 
The \»wcr of the Collector to procure the remoenl 
of the process of the Civil Court, or to get the 
Court to set aside a sale under s 13 of the 
Bombay Ifereditarv Offices Act, Xo fff •>( IS74, 
catonds to anv ratan, or ony part thereof, or any 
of the profits thereof, as'siznwl or not assigneil as 
rimuneration of an officiator, but the ciemption 
from liability to tho process of tho Civil Court ex- 
tends only to such vatan property or profits there* 
of, as bare been assignc<i as remuneration of an 
officiator. Nu-kamb Akaji Karoupj t> BssLivea 
r. L. R. 9 Bom. 104 

8. 1—Agrcment for porjnKnl h>j 

•frpufi/ to Hit iviinnrfur ouf of fht ca*h athicnnft 
for procuring the depvtg't nomtnahon — llrrcditary 
0/fteei (Vatandara) {Bomhvj Act HI of JS74), 
t ‘d3 An asreoment between the valamlar and a 
sloputy nominated by him for the payment bv 
the latter to the former, m consideration of 
pvocusina such noenvnation, of a bum of money 
out of the cash allowance rccenevl by the deputy 
as remuneration assigned to his office is not legal, 
being contrary to the spirit of s 7 read with b 23 
of the Hereditary Offices Act (Combav .\ct III of 
1S74) Appa t SsDc . I. L. R. 18 Bom. 762 
s.8. 

5ee LiMtTVTiox .\CT, 1877. Rcir T1 ,-\kt r,2 
1. 1*. R. 7 Bom. 101 
I. It. R. 8 Bom. 420 
X Ii. R. 0 Bom. Ill 
I. l4.R.10Bom. 606 

s, 8. 

.<fee Hahomedas Law — Kaei 

X X. R. 18 Bom. 203 
XX.R.18Bom. 260 

L 85. 0| 10 — ES^ of fcrtificalt 

under e. JO.' The plaintiff sued as purchaser 
at a Court sale of the interest of defendant Xo. 1, to 


HEREDITARY OFFICES ACT (XI OP 
1843 AND BOM. ACT HI OP 1874)-coirlf 
8 . 0—<onrU. 

rcdcemardrccover possession of the laml in dispute , 
alleging that it had been mortgaged by defendant 
Xb, 1 to defendant Xo. 2. Defendant Xo. 1 demevl 
hcKnd, 
part of 


tho estate was administcresl by tho Collector. On 
the application of tho minor’s personal guardians, 
the Collector was joincil as a party The Collector 
had also certifiesl to the Court, under s 10 of Act 
HI of 1874, that the land formed part of a vatan 
The District Judge rejected the plaintiff’s claim 
and ordered tho sale to be set aside On appeal by 
tho plaintiff to the High Court; tlclJ, following 
Shanlar Qopat v. Babaji LnKskm'tn, t. E R Id 
Bom 550, that the Judge ought not to have acted 
on the certificate by setting the sale aside. Ss 9 
and 10 of Act III of 1874 were not applicable to 
the case, as tho first defendant, whose interest was 
purchased by the plaintiff, was not a satandar. 
Boao B a.AP i t' Naxa . X X. R. 16 Bom. ^3 

2. — — 88. 9, 23 and 64— 

7*«fiar— She/janndi— .Xeasfr— .1/ieiin/ion of talvar 
hnHs — Dom Reg SVI of 1527, i* 19 nnd SO-^Aet 
XI of 1843, * 15 In 1800 tho defendant took a 


entitled czclusirely to the eroolumeots attached to 
It W'hen tho Vatan Act (Bombay Act 111 of 1874) 
came into operation, no order as regards remuner- 
ation was made, but the plaintiff, subject to ub* 
jcction, was appointed to officiate The plaintiff 
thereupon auM to eject the defendant IltH, 
that the lease to the defendant as a partial aliena* 
tion was invalid under Regulation XVI of 1827, 
8 20, that tho invalidity thereof was not removcil 
by the Collector not being called ujion to declare 
It to be null and void under b 9, cl 1, of Bombay 
.\ct 111 of 1874 ; and that the plaintiff as life-owner 
was entitled to possession finasnoTTASi Talvar 
V MODKAVQ VOAVDA SniDASYAVDA 

I. X. E. 7 Bom. 420 

B.10. 

See Res Judicata — Orders in Execu- 
tion op Decree. 

X X. R. 8 Bom. 328 

See Sopeeistesdence op High Court 

Civn. Procedure Code, 1882. 3. 022. 

I. li. R. 8 Bom. 264 

X Certificate of Collector— 

Jurisdiction o/ CiriT Court. A certificate under e. 
10 of Bombay Act III of 1874. stating that a vatan 
has been aasigned to an officiator as his xc- 
muneration and granted- by the Collector to save 
a vatan from atUchment before j'udgojent docs 
not exclude tho jurisdiction of the Civil Court to 
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HEEEDITARY OFFICES ACT (XI OP 
1843 AND BOM. ACT III OF 1874)— eonW. 

. — • s. 10 — con/tf. . 



2. Cert«/&Dte of 

Collector — Eemoval of attachment tnaJe by Civil 
Court. The applicant held a decree, dated the 28th 
Jane 1861, against Ismail All Khan and anotherfor 
113,056-13-7, of which he had already recovered 
R2, 742-4-6. On the 24th December 1866, he ap- 


his decree, on the 7th February 1868, the Court 
attained the proceeds by a prohibitory order to the 
Jlamlatdar of Pen. While this attaehment was 


1874. The ceitidoate referred to the profits of the 


moved the attachment and dismissed the applica- 
tion on the 11th January 1870. The order irae 
af&med In appeal On an application to the High 
Court under its extraordinary Jurisdiction: 
Ifeiif, that the Collector was authorized, by the first 
gart of e. 10 cl the Vatandars Act, to inform the 


: HEREDITARY OFFICES ACT (XI OF 
1843 AND BOM. ACT III OF 1874)— confi. 

■ — - - . . 10 — conld. 

tion of complaint to the Sub-CoUector of B, who 
issued an order, on the lOth November 1830, to 
tho Mamlatdar directing him to require the parties 
to refer their disputes to arbitration. The arbitra- 
tion took place, and on the 20th August 1831 both 
parties executed a rajinama (exhibit No 20), which 
set forth the terms of settlement agreed upon. 
Rudrapa was to hold the mortgaged lands and 
itMttm (annual allowance) for fifty years At the 
end of that penod the principal debt and all in- 
terest thereon was to be deemed to have been paid 
off, and the lands and rvanm were to be surrendered 
to the mortgagor or bis heir. Under this rajinama, 
the mortgagee held uninterrupted possession of 
the mortgaged property until A.D. 1872. A, one 
of the signatories of the rajinama, died in 1843, and 
was succeeded as vatandar by B, and It again was 
succeeded by tho present plaintiff, who in 1872 


Judge held that the rDortgage of A.P. 1S18 was 
genuine, but be agreed with the Subordinate Judge 
in legaraiog the rajinama as a fresh alienation o£ 
vatani properly, and therefore invalid as against 


Act, and which had not been assigned, fell witbm 
the latter part of the section. The High Court 
accordingly dismissed tho application with costs. 
JACJivas V Ismail Alii Khan 

I, D R. 4 Bom. 428 

3. Vatan, aliens 

atton of — Certificate of Collector — Bom Bey. XVI of 
1S27, ». 20 IVeviously to the year AD. 1818, B, 
the great-grandfather of the plaintiff, settled ac-. 
counts with Rudrapa, the father of the defendant, 
in respect of debts due by himself {It) and bis an- 
cestors Tho amount found due to Rudrapa waa 
1120,000, and, as security for this sum, B, by deed, 
dated AD 181°, mortgaged to Rudrapa certain 
vntam lands, and also an annual allow auce of 11200 
received bj him (/f) on account of a rirsuns Under 
this <lec<l these properties were to be held by Bnd- 
rapa in In u of interest until repayment of the prin- 
cipal nf RJd.ooo A dispute subsequently arose 
a< to tho amount of the rxtiim, and A, the son and , 
succfB*or of ll, the mortgagor, having by attachment j 
iBte^ptf»l Rudrapa’a po««ession (aa mortgagee) i 
of the vatani land*, ho (Rudrapa) presented a peti- j 


that the rajinama was not a fresh alienation of 
vatani lands, but a compromise of a dispute in 
regajd to an alienation by way of mortgage in A.P. 
1818 of vatan lands, and that the rajinama was 
therefore valid, and ought to be enforced, and was 
pot affected by Regulation XVI of 1827, s. 20. 
Previously to this decree of the High Court, the 


1874. stating that the property, thesuhjMt 1 
application, formed jiart of a vatan. O*' 

thoAesiitint Judge, affirmed the order of the o • 
oiUinate Judge, being of opinion that th® rec ip 
of tho certificate by the Subordina'8 Judge 
pelled him to refrain from giving effect to the 
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8 . 10 — 

decree o! the High Ci)iirt. Thereupon, tho 
defendant filed a special apjieal in the High Oiurt. 
HtW, that the certificate of the Collector was on- 
lawfully issued, and that tho Subordinate Judge 


tho Collector is authorized to issue under s 10 of 
Bombay Act III of 1874 should bo sent to the 
C!onrt by whose decree or onler the ratan Is 
affected, in the manner mentioned in tho section. 
Tho Collector’s certificate in this case, therefore, 
had not been issued to tho proper Court. Tho 
restitution of the mortgageil property to the 
defendant in whose possession it was at the 
commencement of this suit in 1872, and until 
tho execution of the erroneous decree of the Court 
of first instance in 1873, was not such a passing 
into the ownership or beneficial possesaon of 
any person not a vatandar of the same ratan 
as 13 meant by s. 10 of Bombay Act 111 of 1874. 
The ahenation of the ratani property to Budrapa 
hannginl831 receired thesanctiou of the author- 
ized officer of Government, s. 10 of Bombay -Act 


the* execution of the erroneous decree of a subor- 
dinate Court RacitArA v. Amisoovda 

I. li. R. 6 Bom. 283 

. 4 , Exefotion of 

Jtcrce — TraTufer oj tufan jiropfrty from one not 
tatflndnr — Colleclor't crrUficale p'oAi&dinj -ielivery 
nf decreed properly — I’rocedure. The pUintiS and 
his brother, who were >atandar ileshi'andes, su«i 
to redeem a certain property flllege>l to have been 
mortgaged by their undividcil jiaternal aunt to 
the defendant. The defendant objectcil on the 
ground that the pUiiitills were not the heirs of the 
widow, who had left a daughter The daughter 
was joined as co-plaintiS, and a decree passed in 
her favour and that decree was confirmeil by the 
.Special Judgo. The plamtitls, being dissatisSeil 


HEREDITARY OFFICES ACT (XI OP 
1843 AND BOM III OP 1874}— conM. 

8. 10 — conld- 

caw* to tho High Court. Held, that the (^urt 
should not act upon the certificate of the Collector. 
Tho effect of the dccivo being to transfer the pro- 


5. — Cerli/iccle tstv^d 

by Collcelor mofe than ticehe yeirs after death of last 
holder — Court bound to net on eerlificate — LimU 


heir alleging that the lands were vatan, applied to 
the Collector for a certificate under a. 10 of the 
Tatandars Act (Bombay Act III of 1874) The 
Collector refeneil the matter to his subordinates 
for inquiry, and the certificate was not issued until 
the ]3tb March 1890, that is, more than twelve 
years after the death of the last holder N. Held, 
that, although more than twelve years bad elapsed, 
the Court could not refuse to act on the certificate 
of the Collector, as provided by s. )0 of the Vatan. 
dars Act. CntNDiiA N.trs t- Bam.saBat 

I. L. R. 17 Bom. 862 
6. — Hereditary Offices 
Amendment Act (Bemhuy Act T of 1S86), s i-— 
Deshamulhe paUtn — Commutation of sertiee— Cordon 
Beltlement. S. lOof the Hereditary Offices Act 
(Bombay Act III of 1874} apphes to desbamulthi 
servieo vatan with respect to which the liability to 
serve has been commuti'd under the Gordon Settle- 
ment BiLtO P nAMClUN'DKAKlO 

I. D. R. 20 Bom. 423 
7- ■ Jledempt'cn, suit 

for — Possessten obfatmd by plaintiff vnder decree — 
Decree reierscd in appeal — Collector's eerlificate 
tiTuler the lleredtlary Offices Act [Bombay Act III 
of lS7i) AVhere an erroneous decree of the Dis- 
trict Court IS reversed by the High Court and the 
decree of tho original Court restored, the successful 


W1874. Raehapav. Aminyovda,!. L It. 5 Bom. 
3S2, referred to. Venkatesh Nakisinua p. 
GOVI5DBIO . . E D. R. 21 Bom. 65 

8. ■■ ; — Share of valan — 

Vatan dtmded lato taishims or shares — Execution of 
decree by holder of one share against holder of oOiCT 
—CotUaor's certificate based on a misunderstand. 
tnyo/Kord vatan. ' There cannot be two sepa- 
rate vatans in connection with one hereditary office 
therefore, when a vatan is broken up into shares or 

7e 
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8. 10 — eoncld. 

taksltims, those takshims do not constitute sepa- 
rate Tstans. tVliere the Collector’s certificate 
under s. 10 o£ the Vatan Act was based on a mis- 


HEREDITARY OFFICES ACT (XI OF 
1843 AND BOM. Ill OF 167i)—contd. 

■ 8. 13 — concld. 

by 8. 13 of Bombay Act III of 1874. Eild, aUo^ 


A. JJ, xt. xluui. Ovl 

9, 8. 10 and 89, 25 and 56 — 

Bepreseniaiive vatandar — Attachment — Junsdtciton 
of Eevenve and Ctiil Courts — See judicata A 
decree of the District Court at Solapuft made m 
1863, declared the plaintiff to be an hereditary 
deputy Tatandar of a certain dcshpande vatan 
vested In the defendants as hereditary vatandars, 
and as such deputy entitled to receive a certain sum 
annualli* out of the income of the vatan. The plaint- 
iff received moneys from time to time under his 


nientofacertaonaaiount belonging to the vatan for" 
arrears duo to him under his decree. The money 
V as accordingly attached. Subsequently the 
Collector issued a certificate to the Subordinate 
Judge, tvho bad attached it for the removal of the 
attachment under Bombay Act III of 1874, e. 10. , 
The Subonlmate Judge accordingly ordered jt to be ; 
remoj^ed, and his order uns affirmed by the Assist- I 


I 


Iishing his right to be an hereditary deputy desh- 
raade, he vas entitled to the benefit of s. 60 of 
Bombay Act III of 1874. His status as hereditary 
deputy vatandar v as a fact which neither a Revenue 
nor a Civil Court could properly ignore or re-open. 
It M-es res judicnta GorxL Haioiakt Gotuste t*. 
lEBABAM GoVEtD . I. D. H. 4 BoiD. 254 


s. 13 — Office of kazi — Ilereditary 

fiTvxee lafan— Borina, allotmnce, t/s liahihly 
to attachment and sale in execution of a dterte — Pen- 
sions Act [XXIIl of 1871), 8 4. The office of taai 
IS not a hereditary service vatan under Bombay 
Act III of 1874. I’lauitiff obtained a mon^-dccrec 
acainst U, and m execution sought to attach and 
nil a decree obtained by JI against M, which en- 
titled II to receive annually a certain portion of the 
rozina allowance paid by Govcrnmciit to M as 

I azi II contended that the rozina allowance was 
|k-.id to 21 and his family for semeo as ban, and 
that ibenfnrc It was not hable to the process of a 
« ivil Court LDder s. 13 of Bombay Act III of 1874. 
Tills tontintion was upheld bj Loth tho lower 
CotirU Utlti, that, as the kazi'a office svas not a 
li'TeOilary Mmee vatan, plaintiff’s rights toatfach 

II eilecree obtninetl by II against Jf was not barred 


as the decree sought to be attached was passed 
before the Pensions Act (XXni of 1871) came into 
force, plaintiff’s dsrkhast was not barred for want 
of a certificate under s. 4 of the Act. I)KAJtAm>AS 
SxMimtmxs V IIxfasji I, D. R. 19 Bom, 250' 
See Baba Kasaji Shet Shdip v Nassab- 
UDpor . L D. R.18 Bom. 103 

8. 17 — Folan — Collector's fomr to 

determine the amount of payments of a fluctuating 
character — Bornbay Eevenue Jurisdiction Act 
(X of 1876), s. 4, cl. (c ) — Sight of suit — 
Jurisdiction of Seienue Court— Jurisdiction of Citil 
Court. Tic pajments referred to m s. 1 7 of Bom- 
bay Act III of 1874 ore those mentioned in s. 4, 
namely, “ customary fees or perquisites in money 
or in kind, whether at fixed times or otherwise.” 
It IS the commutation of these customary and 
fiuctuatiogpayncntstbHtisprovidedforbyss 17 to 
21. But the Collector has no power under 6. 17 to 
impose new burdens on the land-owner in cases 
whCTe, the payment being constant already, there 
IS ootbiog to determine Plaintiff was the Inam- 
dar of s certain rillsfc. Defendant Jfo. 3 was the 
vatandar kullcaiDi of tho village. He enjoyed, 
for the performance of hia duties some inam lands 
and a cash sllouance of US paid annually by the 
inamdar In 1884, defendant Fo. 3 haring fai’ed 
to |>erform tho serrieein person ot\y deputy, ^the 


increased his remuneration accordmg to the scale 
fixed for Government villages known as the Win- 
gate scale, and onlcred plaintiff to pay the in- 
creased remuneration, BO as to makeup the amount 
due under that scale. On 30th September 18D0, 
the OiUector recovered the sum of H171 from 
the plaintiff by attachment of his property. The 
plaintiff thereupon sued the Secretary of State for 
India m Council to recover this amount as being 
illegally levied The defendant pleaded th^ the 
Collector, havin" determined the amount c4 oe- 

. , 1- o, ° o r7 of Bom- 





( 4543 ) 


DIGEST OF CASES. 


( 4514 ) 


HEREDITARY OFFICES ACT (XI OP 
1843 AND BOM. Ill OF 1874)-<oncI<i. 

B. 18— rofan — Suil /or a declaration of 

right to a share in a ttifan, and to participate »n the 
emotuments of the valan-^unsdicUon of <Ae Cinl 
Covrt to entertain such svil — Jurudiclion. Whcto 
the plaintiCts sued to obtain a declaration that 
they Trere entitled to a third share in a ilahirti 
vatan. and to participate in the proQta of tho 
vatan : flfW, that, under a. 18 of Bombay Act III 
of 1874, the Cinl Court had no jurisdiction to 
make the declaration sought. Parsha v. Lagmya, 
I. L. R K Bom. 83, followed. BniVA v. VnoYA 
(IdOO) . . . I. li. R. 25 Bom. 188 


83. 33-35. 

See HrsD c L.tw — AnorrJox — HtotitstTES 
FOR Adoption — Sisciiov. 

I. Ii.R.lBom. 007 


HEREDITARY OFFICES AMEND- 
MENT ACT (BOM V OF. 1880). 

See Hereditart Offices Act. 


See Hebeditaby Offices Act (Bom. Act 
in OF 1874), ss. 4, G. 

I. L. R. 25 Bom. 470 


See Hisdu Law— Revirsionxbs— 

POWEBS OF ReTEBSIOXEBS TO BEST&ARt 
Waste axd set aside Auesatioss— 
Wbo suy site I. Ia R. 19 Bom. 614 
Set Mahomedax Law— I xsEPiTAKrE. 

I. L. R. 21 Bom. 118 

HEREDITARY OFFICES REOITLA. 
TION (MADRAS BEOULATION VI 
OP 1831). 

See JcFisDicriox op Civil Cocky — 
Offices, biqbt to. 

I. L. R. 6 Mad. 334 
L L. R. 13 Mad. 41 
L L. R. 17 Mad, 302 
I. D. R. 21 Mad. 134 
5ee Ldiitatiox Act, 1877. s 28 

L II R 21 Mad. 134 


HEREDITARY SHEBAITSHIP. 

Set IIiXDc Law — S tiEDAir. 

I. Ii. R. 85 Calc. 236 
HEREDITARY TENURE. 

See CiUTWALi Texcre. 

See Giuxt. 

5<e Hereditary Office. 

See IIeredtpart Offices Act. 

See Le iSE — CoxsTRCcnox. 

See Service Texpee. 

See UxSETTLED POLLIAM. 

14 B. L, R. P. C. 116 
li. R.1I. A. 268, 282 

HERITABILITY. 

See NoX-OCCCTAXCY RtlYAT. 

I. B. R. 34 Calc. 616 
13 O. W. N. 037 
5ee UxDER-raiYAT . 11 C. "W. N. 519 

HERITABLE AND TRANSFERABLE 
RIGHT. 

See Birt Zemixdabs. 

LL. R. 28 All. 708; L. R. 34 LA. 142 
HIBA BIL EWAZ. 

See Maromtd tx Law IS C. W. N. 160 
HIBANAMA. 

Set Hacomedax Law 

L L. R. 81 Calc. 819 

hidden TREASURE. 

See Treasttbe Tao\'E. 

HIGH COURT. 

See Crra. Pbocedcbe Code, i8S2, ss 244. 

C22 . . LL. R28A11.72 

See Cbdoxal Procedure Code, s. 145. 

I. L. R. 81 Calc. 08 
See Court of Wards 12 0. W. N. 1065 
Set Hion Court, Jubisdictiox of. 

See Hide Court, Power or. 

See IxsoLVEN'CY . I. L. R. 81 Calc. 761 
Sec JuRiSDionox. 


See Rioet op Suit — Office or Emolu- 
mext . . I. L. R. 8 Mad. 249 


See Laxd AcQuismox Act (I of 1634), 
s. 16 , . 12C.‘W’.N.98 


See Small Ciuse Court, Mofussil — 
JcRiSDicnov — Damaoes. 

6 Mad. 383 

a. 3— Suil for tmdlamenU attached to 

office of I amam in iinscttled dutricU. A suit for 
the emolutoents attached to the office of karnam 
in an unvttled dk-tnet is barred by the operation 
of 8 . 3, Eesulation of 1831. Collector of 
Kistxa t Kalavaquxta Ceixxamragu 

5 Mad. 380 


See Lixd Reoistratiox Act. 

I. L. R. 35 Calc. 120 
See L e tt e rs Patext, 18C5. 

See Letters Patext foe Bokeay High 
(3ourt,cl.13 . lOC.'W.N.ias 
See LniiTATiox Act (X'’ of JST7). Soil 
II. Art. 178. 

See LnrrtATiox Ac% 1877. See. TI, Av - 
173 . . _ lOC.V’.JT.Ise 



( 4545 ) 


•DIGEST OF CASES. 


( 4546 ) 


HIGH COU’ET— conW. 

See JUnpamus . I. Ii. E. S5 Calc. 816 
SeeMoaxoAOE . 8C. W, N. 690 

SeeMcKHTEUi . 8 0. W. K. 401 

See Pos'SESSiON . I. X*. E, 83 Gale. 487 


See Practice. 

See Privy Counch- 

See Small CATiaE Court Act 

I. L. R. 80 Bom. 147 


Calcutta — 

See Rules of Hioa Court, Calcutta 

constitution of— 

See Hioa Codht, N..W. P. 

I 1. 1., H. 0 Atl, 676 


delegation of power hy~~ 

See Leave to sue 

I. L. R. 34 Calc. 619 


disciplinazy powers of— 

See Advocate . I. L. B. 29 AU. 95 
See Pleader . I. L. B. 33 Bom. 252 


HIGH COTJllT-concld. 

1. — ExpenBes of witness — Appli- 

cation in C}iam'berM~~Ezpentes for attendance in 
Court. A wjtnes?, who attends the Court on o 
subpoena, is entitled to demand at any time his 
reasonable expenses of such attcndanee from tie 
paiiy K>tnmg Ibe snbpeena, even though be oniy 
gives evidence as a witness for a party to the suit 
other than the party summoning him. In re 
BwxoCKflOOf) . , L i. K. 28 Bom. 047 

2. Decision of, if binding on 

lower Court— CoaA^ruchon of Act— Reference to 
proceedings of Legislative Council. A lower Court 
IS legally bound to follow the decision of the 
High Court Sabat SuWabi BABJiMifi v. Ujia 
Prasad Roy Chowdsby (1904) 8 O. W, IT. 578 

8. Extension of juriadictiou — 

Rtgi Court— JurtsdicUon aver Satnialpur Duinct — 
Extension of Sigh Court's jurisdiction to place not 
imthm jurisdicltoii of any High Court, ♦/ ultra [tnr&t — 
Interpretation, of Statute — Reftrtnee to repealed 
Slatute—2S d- 29 Vtcl , c. 15, s. 3. Under s. 3 of 
28 & 29 i'lct., e 15, the Governor General in 


extraordinay jurisdiction of— 

iSee Tresfass . I. Xi. B, 36 Calc. 433 

power of— 

' S« UssRomsiQ^AL Co^mucr. 

1. li. R. 85 Calc. 317 

— power of Coroner to commit to— 

See COBOSEB . 7 0. W. 17. 889 

— power of, to prosecute under 

8. 470, Crmunnl Procedure Code — 

See CnurcsAt PRocEDunE Code, s. 47C. 

13 C, W. W. 1038 

power of, to stay further pro- 
ceedings— 

See CrviL PBOCEDURE Code (V of 1908) 
0. XL V, B. 13 , 13 O. W. IT. 090 

reference to — 

8€e P.ErEREJfCB TO llroR Court — 

‘ Cjvrt Cases ; 

CRuriNAL Cases. 

Sec Sviri Cause Coitrt — Presidency 
Towns — Pbactice and Procedubb — 
Reference to Hrcn (^unr. 
rovlslonal powers of— 

Set UrsuD Law — ^IsnzWTANrE. 

I. Zi. R. 34 Calc. 929 ; 
Se- APTEri. . 13 O. W. JT. 797 

rulings of— 

PRACTICE — Civtt. Cases — R utKOS o» 
Hion Court . X I* ILIS Bunt. 419 
X li. R. 17 Bom. 565 


8ambalpur District, when it was transferred from 
the Central Provinces to Bengal was not ultra mrej. 
The repealed provisioos of a IS, 24 A 23 Viet , 
e. JOS, were referred to as throwing light on the 
conatniction of s 3 of 23 A 29 Vict, e. 15. 
CoosIructioQ of Statute by retcrenee to repealed 
Statutes, when permianhle, discussed by Mooeeb* 
IBE, J BaLESWAB BaOABTI V. COAQOUTHI DaS 
(190S) .... X I.. R. 35 Calc. 701 
B.c. 12 C. W. N. 657 

HIGH COURT OrVIX CIRCULAR, 
RULE 80. 


SIGH COURT, CONSTITUTIOZf OF. 

See JuDOE op Hion Cooet. 

I. X. E. 16 A.11 130 

High Court, S.-W. P.— S/«f. 

A 2S Viet, e. JO i. » 7— Letters Patent, R.-W. F.. 
# 2 — OmMjioa to f^ up vacant appoinlment^avsl 
cotteietiaj; of Chief Justice and four Judges 
By e. 2 of the Letters Patent for the High Oijjr 
It was not intended that, if the Crown or 
Oovermnent should omit to 511 a the 



. ( 4547 ) DIGEST OP CASES. ( 4548 ) 


HIGH COURT-, ESTABLISHMENT OP. 

N..W. P. High Court. 

Ste Referfsce from Scoder Court at 
Agra . . 0 B. L. R. P. 0. 283 

13 Moo. L A. 686 

HIGH COURT, JURISDICTION OP. 


Col 

1. Calcutta — 

{a) CiML 4548 

(5) Crhusvl .... 4551 

2. Madras — 

(a) Civil 4553 

(6) CnrMivvL .... 4554 

3. Bojibay — 

(a) Cn-iL .... 4555 

(t) CRtitntvL . . . 4558 

4 NAV.P—Cmt .... 45C0 


Sfe Afpeu. . I. L. R. 32 Calc. 672 
See Appeal — Nortu-Wp-sterv Pro- 
vts'CEs Acts . L L. R. 25 All. 141 
S»e .Vebitratios Act. 

1, L. R. 31 Bom. 236 
5MCim Procedure Code, 1882, s 111. 

9 C. W. N. 748 
Ste CoNTEJiPT OF Court — Costempts 
Oexerally . L li. B. 4 Calc. 665 
I. L. R.7Bom, 1,6 
L L. R. 10 Calc. 109 
3 W. R Cr. 2 

See CopmonT Act, ss. 3 akd 6 

9 C. W. N. 691 
See Cpimival Procedure Code. I8f»8, 
ss 145, 146 9C'W.N.l04e 

11 C. W. N 198 
I. L. R. 34 Calc. 840 
See CHiMrvAL Protedcre Code. 1808. s 
195, sus-8 r, . 0 C. -W. N. 321 

See Ettdevce Act. s 85 

0 C. W N. 980 

See First Offenders 

I L. R. 24 AIL 306 
See GuiRDiAT — A ppoiktsievt 

I. L. R. 25 Bom. 363 
.^ee High Coup.t, Power or 
See IssoLTESO 6C.W. N. 952 

See JcRisDiCTio>. 

I. L. R. 34 Calc. 630 
See Jcp.i«Dicnov of Crimitil Courts 
See Letters or Admixistratiox. 

LL.R 24 Mad. 120 
See Letters Patext. s. 39 

9 C. W. N. 368 


HIGH COURT, JURISDICTION OP 

—eotJd. 


See Practice . I. L. R. 32 Calc. 148 
See Probate — 

Power op High Court to oraht ; 
OpPOsmoM TO, AND Revocation 
op.Orsnt . SO.W.N. 077 
See Review . I. L. R. 27 All. 02 
See Revisiov . I. L. R. 20 All. 663 
See Right op Suit — Fraud. 

7 O. W. N. 353 
See SvNCTios for pRosrrtrriov. 

I. L. R. 32 Calc. 370 

See SuTERIVtESDESCE OF UlOU CoURT. 

See Transfer op Civil Case. 

See Transfer op Croiinal Case. 

See Warrant op Arrf-st — Civil Cases. 

I. L. R. 20 Mad. 120 

lu Rumaon and Oarhwal-- 
See Legal PnAcrmovERS Act. ss. fl and 
8 . . I. L. R. 24 AIL 348 


- — mmoT residing out Of— 

See Opabdias — A rPorNTMF.XT, 

I. L. R. 21 Calc. 208 
I. L. R. 21 Bom. 187 

— to hear appeal— 

See Madras General Clauses Act, s. 8. 

I. li. R. 24 Mod. 80 

to inqulro into ralldlty of Acts 
of local Councils— 

See Bombay City Improvement Act. 

I. L. R. 27 Bom, 424 


Calcutta, Criminal— 

See Possession, Order op Crdiinal 
C oupT vs TO — Likeiiiiood op Breach 
OF toe Ppace L ^ R. 28 Calc. 446 
See P.EFOBJtATOBY SCHOOLS AcT, ss. 8, 16. 

I. L. B, 28 Calc. 423 


I. CALCUTTA. / 

(a) Civil. 

L Issue of writ of fieri facias 

— S«>J heyvn in Svpreme Covrt — <fe 25 Viet., 
e. 104,*. 12. InsDOnlinAry saitcotamencediathe 
D^b Court, a writ of fen facias conid not issoe 
exc^withiathe limits of the Court’s orisinaljoriS' 
dktioQ ; but us a suit onginallj commenced m the 
Supreme Court, the High Court had power, under 
S4 & S5 VkL, c. 164, a to iuue a fien faeiat 
beyond the bmits of its origioal jurisdiction, and to 
•eUnnderit property iitnatcd there. Monomotho 
Nath Bet r. Gundeb Cbunder Gbose 

24 w. s. see 
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•high OOtJET, JITEISDICTION OP— 

amid. 

1. GAUJDITA— conid. 

(a) Cm^ — cotttd. 

GsisH Cht.vdek Doss v. Ssojo Jiban Bose 

8C.X1.B.4 


HIGH COURT, JURISDICTION OP— 
eonid. 

1 . CALCVTTA-contd. 

(3) Civn^—conid. 


Chaieman op Motihabi JIoNiciPAijrr 

I. L. R. 17 Calc. 32fi 
See SmicHEi't) JIoxiciPAtBoAaDoPGiWimjEE 
1. 14 R. Cl AIL 348 

S. Cause of action arising in 

district in whieb British subjects wars 
subject to Supreme Court. The High Coort, 
preriously to the issne ot the Order m Council, 


4. Irregularity la title of salt 

mistake. IVhere n suit, cognizable by 
the High Court by rcasoo of the testamentary ana 
intestate jurisdiction of the Court, tras mrongly 
entitled as being brought m the ordinary origtnu 
ciril jurisdiction j—Hcm, that the Court had juris* | 
diction to entertam the suit It tras a mete 1 
blander which the Court could correct. Ton-ucs ) 
Xactb Dass r SlEoyACTB Dass I 

a Ind. Jur. N. 8. 345 j 

5. Power of execution of do* ' 

crea — Execution out of junsdicUoa. The High 1 

n.,,..* in .< 'i* *■>> i.—jA-r i-aA ..a# 


IHy da 136 

6, Civil Procedure 1 

Code (Act X of 1877], a. C19. Although the High j 
Court in if s Appellate Side does not, as a ^oeral rule, I 


8. Sonthal pergurmahs— ^fei 

SXXVII of 2855, e. 2 — Civil Procedure Code 
(Act XIV oj 1882), sa. J and 3. An appeal lies to 
the High Court from the Sonthal Pergunnahs in all 
ci«l suits in which the matter m dispute ia over 
BI.OOO in ralue. Soebojit Rov v . Gosesh Pro. 
340 IIISSEB . I. L. R. 10 Calc. 701 

20. Appealin crimu 

nol cases. The High Court has no junsdjction to 
entertain appeals 10 cinl salts tried jn the Sonthal 
PerguDsafas. SpBonARitE Lou. t>. iLassoor Aut 
Kails . . . I. L. R. S Calc. 208 


U. - 


. Original jurisdiction, High 


Court— Proait— Decree— Court— Letters 
Patent, 1865, el. 22— Civil Procedure Code (,Aet XIV 
of 1882], 43 11,17. The High Court has original 
junsdiction, under el- 12 of the Letters Patent and 
83. Hand 17oltheC>til Procedure Code, to_ wter* 
tain a . » • ■ - 

on the 
<6 Ftn 
L.C ' ■ 

palra, “ • ■ 

D»« e 

JUoxon , 

to. Nistabisi Dassi V Nosnr* L^l. Bose (1902) 

I. L. B. 30 Calc. 869 


J2. Ordinanj Origi- 

nal y«ned«efiort~.-ld3i«nwteafion suit— Prayer for 
telling aside fraudulent award uni decree made tkereon 
ly a JIofu*3il Court, and for telling aside hoses of 
and tn llofussil obtained by fraud — Accounts — 
Poojaa. expenses far— Enquiry, form of— Ext- 
cKtor's VahiUty AVhere the primary object ol a 
suit instituted on the Original Side of the High 



7, Power to relieve judgment- ' ‘ 

debtor In Small Cause Court. The High I , . . . 

Co^ »8 not authorued by law to interfere for the ' « . 

rvlicl of a necessitous jodgnient-debtor whose eolacy I ' ' ' 

hu been attached m execution of a decree of a Small ' 

Oxu^OiorU nAunise Bbitaix . 16 W. R. 684 ^ diction, these leases having been made as an inc.aent 

, Appellate jurisdiction of I oi the same fraud. Bctodb Briui*' - 
High Court — Xaic in stilordmait Courts TTie Sbiuatz KisTARim DtS'B (1905) 9 * 


oinisfration 
mde leases 
ofifs ;uri3- 
incident 
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6igh cotjet, jurisdiction op— 

cpnfcf. 

- 1. CALCUTl 

(a) Civil — roncM 

13 . — Appellate jurisdiction— 


1. D. R. 29 Calc. 408 

(b) ClUUISAL. 

14. Appeal, in criminal ease— 

SuperiiittnJent of Catkar, Tho Uigh Court had 


• 15. Sermon — Super- 

«n(«ndent cf Tributary ifcAata— 0/7<nce eommtt- 
ted out of Srithh India. The High Court has do 
power, either by way of appeal or revision, to inter- 
iere with a sentence passed by thoSupenotendentof 


18. High Court’s power of revi» 

sion— PreiideTKy Ala^utraU’e proetedtnya — 
Order for further inTUiry— Criminal proteAurt 
Code (F of 189S), 43 423, 435 and 439— Letters 
Patent, Ihgh Court, 18S5, el (25). The High Court 
b.ia, under as. 435 and 439, read with s. 423 of the 



L D. K. 26 Calc. 748 
3 0.’W.N.588 

17. Appellate and rerisioaal 

jurisdiction — irilAdroiral of the operation of 
the Cr\minal proredurt Code — Seheduled Dwtncti 
-4cl (Sir of JS74), 3. 6 — Atsam Frontier Traetr 
Pcgulalion, JSSO, e. 2 — Poiter of Vie Supreme 
CouneiL The effect of the rules laid down by the 

rn *,( p. —yamm O 


HIGH COURT, JURISDICTION OP— 
eonUL '' 

1 . CALCUTr.Wonfd. 

(b) Cniunrii/— conW. 


J72 ; L. It. 5 1. A. 118, “ expressly authonxed and 
contemplated ” by the Statutes and Letters Patent 
which affect the constitution and jurisdiction of the 
Court Stinble: Notwithstanding the withdrawal 
of the operation of the Criminal Procedure Code 



18. Appeal from conviction of 

ofTenccB committed in Chltttagong Hill 
Tracts — JurndieJion 0/ High Court to hear such 
appeal — CAiffayoni; Act (SSH of 1860), s. 1 — 
Penal Code SLV of 1860), si. 319 and 457. 
There is no junsdjctton in the High Court to hear 
appeals in respect of sentences passed on conviction 
oi offences committed within the districts knows as 
the ChitUgone UiU Tracta QuErK-EMPacss v 
SoKai Mttqb . . 1, Ij. R. S7 Calc, 6B4 


19. Criminal Revielonal Juris- 

diction— Culeufta ilunmpal Act (Ilenjal Act HI 
of 1899), e 645 and 3 dW— General Committee, 
power©/ the—Oiener, dtttrminntion of. By 8. 040 
of the Calcutta Municipal Act (Bengal Act III of 
1899) the Legislature has given power to the Gen- 
eral Committee of the Calcutta Municipal Com- 
mis^onera to determine in a case, where there are 
gradations of owners of persons, who may be re- 
garded as owners, or where there is a doubt as to 
who is the owner bound to perform any duty im- 
posed by the Act, which of such owners shaU^be 


set aade or ’question the act done in the exercise 
of that discretion, if those acts have otherwise 
been done in accordance with the provisions of 
the law. SnaUTTL Dbo5E Dctt v CoREoeiTioji 

OFCaLcma (1900) . L Xi. R. 84 Calc, SO 

20. Power to revise orders 

directing prosecution— Juri<drc(ion of the 
SesnoM Judge to set aside such orders — Cnminol 
Procedure Code (Act V of 1893). ss. 439, 476— Indian 
Penal Code (AU SLV of 1860). ». 211. A SesiiOD* 
Judge has no power to set aside an order passed by a 
Magistrate under a 476 of the Criminal Procedure 
Code. But the High Court has power to revise such 
orders, whether passed by Criminal or a Civil Court, 
under a 439 of the Cnminal Procedure Code or 
under its general powers of superintendencf, if a 
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HIGH COURT, JURISDICTION OP— 

ceoW. 

CALCUTTA— coocH. 

(6) CfiaiUTAi— cobcH^ 

caw/orjnterfereiiceis made out ; this ponerisnot 
takeu atraj" hy s 470, cl. (2). Queen-Emfffesa v. 
Srinitnsalu Katdu, I. L. H. 2l J/ad. 124^ referred 
to. Franco?* Athan v. Kmg-Em'ptroTy I, L. S. 
26 Mad. 9S, dissented from. EstrEBOR v Qopal 
Bebie (1900) . . I, D, R. 84 Calc. 42 

2L — Tovrep to revise orders of 

discharge hr Presidency Magistrates, and 
to dir' • 

Code {/ ‘ * 

and 25 

power ■ 

Procedure Code, to lense an order of discharge 
passed by a Presidency Jla^’atrate and to direct a 


l>alee r Surtndra 2>’nth Jlostmdar, I L It. 27 
Cale, 326,’ Kedar Sanijal v. Kketra Xath 
StJiiar, 6 0. li. J 705 { and D>.h D«x Skroff v 
Jutmnl Dungaruat, J. L S 32 Calc disciut<ed 
and dissented from- The High Court caoiiot 
interfere, under a 15 of the Charter Act, Hitli the 
order of a subordinate Court on the ground of an 
error in iau, butoiilj foran crroratTectingjun-HliC' 
tioii, that 18, either a nant or re/u'sl of juiAdiclion 
or an illegality in the eierci«e of it TV/ww «- 
Uarsulh, 2 i Jl J AU- 10, and Corporation of \ 
Caieitlla v Dhvjkili Eon Chon-dhry, 1 L B 26 
Dale 74, referred to iVhere on the adnussioti of 
the accused an offence of criminal ini^appropnatioD 
Slight hare been established, anil the Magistrate 
did not consider or ehcit matters of nta) importance 
in the ease i — Held, that there had been no proper 
inr|ujrj' into the charge and that there uere pnmi 
faete grounds for directing a further iiiqmiy' B«iw» 
Logan Dhuht r higUi, unreported, and Hart 
Mondi V. Kutuode, imreportcil, distiiign!s>ie<b 
M\i.ik Pr.iTsr Sixoii r, Kiu> Mshosi^d fIDOD) 

I. L. R. 36 Calc. 694 


HIGH /COURT, JURISDICTION OF— 
eoaid. 

2. MADRAS— cpjiW. 

(a) Civil — conoid- 

fl, Complaint against Governor 

and Council of Madras— 2J Oeo. Ill, c. 70, 
a, &: so <0 40 Geo. Ill, e. 79, a 3.4 Ceo. IV, 
c. 72, a. 17. S. 3 of 39 S 40 Geo. Ill, c. 70. vhich 
proeidea that the Governor and Council at Madras 
isball enjoy the same exemption and no other from 
the authority of the Supreme Court at Sladras aa 
IS enjoywl ^ the Governof'Ceneral and Council 
from the jurisdiction of the Supreme Court at 
Cakntta, dj«l not confer on the Supreme Court 
at Madias a jurisdiction over the Goremor and 
Coancil of Madras similar to that conferred by 
21 Geo. Iir, c 21, s 5, on the Supreme Court 
at Calcutta over the Governor-General and Council. 
He/d, therefore the High Court, Jfadras, had no 
jurisdiction to entertain an application based 
on n complaint of certaia acts of the Governor 
and ilero^rs of the Council of Madras alleged 
by the complainant to be injurious and oppressive. 
Jfn re WaiiACE . , I, D. B, 8 Mad. 24 

8. — yl^enep Courf at 

r«wy<rpaf<iiw — ,4c< XXIV of JS39-^rder m eiecii- 


of the -Agency 'Rules for Ganjam and Visagapatam. 
Ad order passed hy tho eTei|ution pro- 


(6) CnnimAL. 

4. Criminal Procedure Code, 

8,2 — Letlera Patent, a 23 — Scheduled BtatricU Act 
IXJV of 1S74), Notifications vnder—Ageneg Tracis, 
jurisdiclioR of High Court oter — Agency rules — 
Act XXIV of 1839. 8. 5. The High^ Court set 


2. MADRA.«. 

(nj Cin«- 

1* - - - Power to sell Immoveable 

property out of jurisdiction— Xoie before 


tngly,atKl was convicted of murder, and hea ppcaferl 
to tlie Ifigh Court, The Agency Tract of V«ara^- 
tarn is a scheduled district Mder Ac^XIF 


ReTeTBing 
Bum Ammyi 


X L. B. 7 Mfld. 66 

‘'triAOQPi V Jamcsa 

I. L. B. 6 Mad, 64 


he accused ^ tried by the Sessions Judge 
•roTi'ioas both of (he Letters Patent and o 
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HIGH COtJBT, JtmiSDICTION OF— 
— eonJrf 

2. 3IADRAS— 

(6) CgnrnrAi. — ttmcld. 

Criminal IVocedun? ToJe. QcEEy-IIvpKESS t. 
BcbikaJavki . " . I. Ia H. 14 Had. 121 
5. . Jorisdlctlon tmder Ziocal 

A.ctr— Offence vnder JfaJra* Act I of lS66—Aet 
tnaling offence fnaUt hj ZlagtilraU — Po\ctr of 
local Legishlare. Th? prisoner was comiuitted to 
a criminal sessions of the High Conrt for soppljing 
liquor without a license, sn act made punishable by 
lladras Act No. I of 180^. Held, that the Bigh 
Court hi>d no jurisdiction, inasmuch as the Act which 


6. — EzlrodtUon and 

Foreijw /urijdiefion Act (XXI of IST3). CA. If 
— European BrilieK tuhjeels in B<ingalore — Juf- 
tices of the Peace of J/y-ore— Tronj/er of erimi- 
tial ease— CnmiBol Procedure Core, ]SS2, e. S26. 

-n . ,_J -srl .» i» 


HIGH COUBT, JXTBISDICTION OF— 
ecmtd. 

3. BOMBAY— fonW 
(o) Civil — contd. 

under a. IS, 21 A 25 Tict., e. 104 — Bom. Beg 
It of 1827, a. 5, cL 2 — J/omfaf</orj’ Courts — 
Bombay Act V of 1864. Distinction between the 



2. Power of High Court as 

Court of original jurisdiction. The High 
Coortaare not Courts of ordmary original civil juris- 
diction over the whole of the territories of the presi- 
dencies to which they belonor, and there is no pre- 
sumption in favour of jurisdiction beyond what is 
found expressly conierr^ by the Charters. Sreax- 
ciUKD Smmas r. M0icsA>a> JoasanuL 

12 Bom. 113 

3. Inhabitant of Baroda carry* 

ing on bnaineas in Bombay by mnnim— 
Charter of Supreme Court, Bombay, a. 41 — 5uh;ee* 
tion to j^oeeat of litgh Court An inhabitant of 
Baroda, who carries on the business of a banler at 
Bombay by a munim, and has a place of bruineas 


11 a I i> ... A, xa, xa, x«i M oir 

7, Snpermtendence of High 

Court — Crtmtnal proceerfinjj, s/at/ of, uhea cifiT 
jtuit on aame fact* pending The defendant in a 
civil suit oucht not to be allowed to prejudice tbe 
trial of such suit by launrhiDg and proceeding 
with a criminal prowention on the same facts 
against the plaintiff and bia witnesses and such 
proceedingt, if launched, will be staj-ed by the 


/. L. B. 25 Calc, 610, distinguisbed. Asna Arrait 
f. Emperor (1000) . I. L. R. 30 Had. 226 

3. BOMBAY. 

(a) Cirri- 

1, Exercise of extraordinary 

jurisdiction— 5apm‘ar^iffii« of IJigK Court 


Supreme Court, and continned to the High Court by 
tbe Act under which it was established. Hmu- 
v aTi.m Das Kaluax Das r. CTTASicnAXD lLA^^x- 
cOAicp. /nreCoPALEAr Mtral 

8 Bom. O. C. 233 

4- ' Suit to declare a Parsl infant 

marriage noli and TOfd — Parn J/airimonial 
Court— Act XV of 1865, ae. 3, 30— Better) P«/<n/, 
a 12. In 18C3 the plaintiff and defendant, then of 
the ages of seven and six years, respectively, went 


ill filed this suit prajing for a 'declaration that the 
pretended mamage was null and void, and did not 
create the status of husband and wife between the 
plainUff and defendant. The defendant resiated 
the suit, and claimed to be the lawful wife of the 
plaintiff. Ibe plaiotiff and defendant never lived 

,.,,1 _•» *1.. -w,- 
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HIGH OOT7IIT, JUEISDICTIOK OP— 

— eontd 

3. BOMBAY-com^A 
(o) Qrm^—conid. 

uiained in tlie Higb Court, to which it bad bean 
"iven by s. 12 of the Letters Patent. PssnoTiiu 

HOSJUSJI DuSTOOB V. 3lEirERB;tI 

I. D. B. 13 Bom. 802 

5. Suit by Parai huaband lor 

divorce — Parai Marrtage Act {XV of JSSS), ea. 3. 
20 — Bricish Jndxa — Vahd marriage out of BrtUA 
India — ifarrtape wAe» husband m a w«nor — Pre~ 
fious consent of guardian The plaintiff and defend- 
ant were Parsis. The husband filed tins suit in 

too) ft-* -- tV.i. ... hl-ffV, >S6K •r.A *ha 


and that his mother and guardian had not gtren her 
previous consent to the teremony, nor waa she 
present at it. He and the defendant subsequently 


HIGH COUKT, JUEISDICTION OP— 
— co»lfZ. 

3. B03IBAy-<-oHM. 

(a) Gmif—concld. 

tried by the Consular Court at Zanzibar, though it is 
authorized to hear appeals from the decisions of that 
Court as a District Court by the Zanzibar Order in 
Council of 1684, A power of rert-don is not an 


(h) CfUUIBAL 


raamage. So that the roamage would have been 
mild ifit had been celebrated wittua British India. 
It was also found that the defendant had been 
guilty of adultery. Beld, that the jurisdiction 
of the Court was not barred merely by the cir- 


lit .... 8 Homier, on 

A Criminal cases seat ftom 

ZaMibar— 5*7 I’tct., c. 28 d- S3 

Vut, c. Z3 * 55 rtrt. t.St^rdtr m 

Connat of 9ih August 1866. The High Coart at 


at the time of the mamage, and were etiU bo 
ilomiciled, and the adultery was also committed 
within the jurisdiction. The Court,^theren>re, 



6 . Jurisdiction over Consular 

Court of Zanzibar — Potrer of reviaton — ^Kosnn- 
Ifndrrrr of lligk Court — ApjirlVite Court, Paaer 
o/— C.nt pTijcrduTf Codr, US2, t. C2S-~Bonaay 
C.ni VourU ytei f.Y/J* of JS691 t$. 9 andl9~ 
Zan:ib<ir Ordrr ,n <?ounctf, JSS4. flrtr. 7. 8, 9, SI, 
27 and 30 lltld Uj (he ina|ant} of the full Bench 
(JantriKr, J , diiwniin}?), that the High Court at 
Bombay ha» no power of rerfrion oiiw civil caee* 


0 . Court of Her Jlajesiy^® 

Consul at Muscat — Court's cfimmal Bsv'- 
atoned wrisdiction over the Conssiar CoarJ—Oraer 
lA CoBBMf, dated iih Naimhtr JS57— Cnmin-it 
Prmdnr, Cade Mrf V of ISSS). e. «5, Tbejffigfc 
Court at Bombay has no criminal rerisional Ji^saic- 
tion omr the proceedings of Her Majesty e wnam 
within the dominions of the Sultan of hluscat. io 
re BATTansEU PunsnoT-rcM^^ ^ ^ 

10. Court of Judicial 

tendent of BaUways at Secuuderabau 
Sanetion ofprotxedinge—Suhnquenl anMM 
of—lxreg«iattomiMlTnti\t accepted 6v « / 
_CV.«iW Procedure Code {X 
and C32.^Poietr cf CohH of •'“‘^'5;?^ •?S~ 
tendent of Jladteags to eowMii 
Charges fircferrcd ^ 

Patent, JS6S. tl 9i~K«n>pr't>i 
The provisions of the Uoiie of Cnwii 
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mOH 

— conftf. 


COUBT, JURISDICTION 
3. BOMBAY— conJrf. 


OP 


HIGH COURT. JURISDICTION OF— 
-~con(J 

3 BOMBAY— fOHcW. 



CBunsii/— am/4. 


(6) Cbuusil — contU. 

ground that no machinery fora trial b; jory 
exiatcd at Secunderabad. QoEr.^-EMFp.nss t. 
EnwaRS^ . . . I. L. R. 0 Bom. 833 

12. Reference and appeal in a 


without any previous sanction having been 
obtained as required by that section ; — UtU, that 
the proceedings were illegal and without junsdic* 
lion, and that a sanction subsequently obtained 
was of no effect ; but hdi, also, that the pro* 
visoDS of s. 532 of the Criminal Procedure Code 
applied, and that the Judge presiding at the 
Criminal Sessions of the High Court had power, 
in his discretion, to accept the commitment and 
to proceed with the trial of the jriaoncr. Ptr 


Agent for the Mehwasi Estates, convicted the ac- 
cused of munler committed at a village in the 
Scheduled Districts, and sentenced him to trans- 
portation for life. He then forwarded the pro- 
ceedings to the Government for confirmation. 
The accused also appealed to the Government 



question arose as to wnemer tne itigu i.x^uii luu 
junsdictioQ to dispose of the reference. UtU, that 
the High Court bad jurisdiction. lurERainix v 
Ratkya (1897) . I. L R. 25 Bom. 667 

4. N-W. P— CIVIL. 

1. Ziegislatlve power of the 

Goremor-Oeneral in Council— .Slat. 2i d* 


X. Jj. xL d xivki. •ixitl 

XL European British mihjecta 

at Secunderabad — Crmtnal Proetdutt Code, 
2SS2. t. S26~Ajl III of 1884. s. U—patufer of 


of 1884.8. 11 ; and the High Court po'sessea, by 


Govemor-Genera] m Council, and the town and 
fort of Jhansi are subject to the junsdiction of the 
High Court for the N.-1V. Provinces m the came 
manner as the rest of the Jbansi District. The 
Goremor-Gencral tn Council has power to mate 
lawaand regulations binding on all persons within 
the Indian temtones under the dominion of Her 
Xlajesty, no matter when such territories were 
acquir^ His legislative powers are not limited to 
those territories w htch, ut the date w hen the Indian 
Councils Act (24 <t 23 Vict., c C7) received the 
rojal assent (t r , the 1st August ISiil). were under 
tho dominion of Her Majestv In tlie preamble to 
the 28 & 29 Vict , e 17, and in 8. 1 of the 32 & 
33 Vict, c. 98, 1’arliament has placed this construc- 
tion upon a. 22 of the Indian Councils Act. Even 
if that Construction was erroneous, it has been 
Bodeclared by Parliament as to rnale its adoption 
obbgatory. Though a mistaken opinion of the 
Legtslatore concerning the law does not make the 
law, It may be so declared as to operate in 
future. Podwaarer General of Vie United StaU$ 
V. Early, CvTliet Rep. U. S. SC, referred to. 
It must be presumed that the laws and regulations 
of the Govemof-Gencral in Council are known to 
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HIGH CODET, JURISDICTION OF— 

eoncid, 

4. P.— CIVIL— C(?ncW. 

Parlinoient Umpre^s v. Burah, I. L. Jt. S Cole. 
143 : 1. L. S. 4 Calc. 183, referred to. AbdttuiA 
f. MoniNGiE r. . I. Ii. B. 11 All. 490 

2. Appeal from decree of 

District Judge m Oude — Order dismissing suit 
for dissolution of marriage — Divorce Act ijV of 
1869), es. 3, sub-s. (3). 8, 9. 13. 17, and 55— Oude 
Civil Courts Act {XIII of 1879), s. 27— Oude 
Courts Act {XIV of 1891), s. 8—N.AV. P. and Oude 
Act (XX of 1890), s 42—NolifieaUon 1203, dated 
23rd September 1874— Slat. 28 Viet., e 25, s. 3 
The High Court of Judicature for the N.^W. P. 


HIGH COURT RULES (ORIGINAL 
SIDE). 

See ADVOCATE-GEiTERAL. 

I. L. R. 30 Bom. 474 
See Practice , 1. L. R, 81 Bom. 465 
I. L. R. 82 Bom. 150 

Rules 70, 71, 70— 

See Basbistebs . 13 O. W. N. 605 ^ 

Rule 80 (o 1) — Pauper, petition to 

sue os — Prothonoiary's decision — Applicatlan to 
Judge in Chambers — Bight to be heard. The plaint- 
iff filed & petition to be alloired to continue her suit 
tn formd pauperis. The petition was heard by the 
ProlhOTotaiy under Rule 81 of the Bombay High 


I.L. R. 18 AIL 376 


HIGH COURT, POWER OP. 

See Criminal Procedure Code, ss. 145. 

435 . . 1. L. R. 31 AIL 160 

See EnoLISII COMSriTTEE. 

10 B. L. R. 79, 80, 82 cotd 
&e« High Court, JtmxsDiCTtOK or. 

See Possession, Order of Crdiinai. 
Court as to— Libelisoop op Breach 
or THE Peace I. L. R. 28 Cato. 419 
See Retisiok— C nufiNa Cases 
See Sentence— Power of Hron Court 
AS TO Sentences. 

5ee SuPERrfTPSDENCE or Hton Court 
See Trasster or CrriL Case. 

See Trabspbb op CrlminaL C'^ie 

See UNTBOFESaiON^L CONDUCT 

I. L. R. 35 Calc, 317 
See 1'erdict of .Tuby — Power to intbb- 
* febe wrm 1 ’ebdicts. 


rerisionsl powers of— 

See Hindu Law — Inreritance 

I.L.B.34 Calc. 928 

to interfere with discharge by 

Presidency Magiatrate — 

CnniiNAL Procedure Code, ss. 435, 
4.W . . . 13 C. TV. N. 1221 


to interfere with rerdlct of 
Jury— 

•S’e^ Re^tsion — Criminal Case — Verdict 
op JuR\ and Misdirection. 

•N" VruDiCT OF Jury — Power to intbb- 
PERE wrm Verdicts 


niOH COTTRT REVISION gUO MOTU. 

See 4 irn Protedurp Code. 1832,89.626. 

522.022 . . lOC.W.N. 009 


that the Judge m Chambers is bound to decide the 
matter for himself. Hegiibai f Poonjabai 
(1907) , . . . I. L. R. 32 Bom. 163 

Rules 111, 112 and 162— 

See Cim Procedure Code (Act XIV 
OF 1882), s. 69 I. Ij. B, 32 Boss. 162 

Rule 861— Jidl against a firm— 

Addition of the names of partners constituting the 
firm — PraeUit and procedure— Jurisdiction of the 
Court to entertain suit — Letters Patent, el 12 Rule 
361 of the Bales and Forms of the Bombay* E(gb 
Courtdoesnot extend the jurisdiction of the Court : 
It mereiy sanctions the use of the firm's name as a 
conrenient description of its seperal members 
and exempts a plaintiff from the obligation of 
setting forth theu- names at length. SaAW WAt> 
LACE & Co. t- Gobdiiandas (1005) 

I, L. R. 80 Bom. 864 


Rule 540—PfI»fio« — Taxing Master 

— Sohdtors' retainer denied — Taxation of costs. 
An attorney can obtain an order in taxation 
of his costa although he knows that his client 
disputes the retainer as to the whole bilL In re 
jones {1887), 36 Ch. D. 105, followed. In re 
]({AMUTJt (190S) . 1. L. R. 33 Bom. 667 

Rule 644 — BtU of costs — Order for 

taxatiot^^Busmess not transacted in Court — 
Pmetke. Rule 644 of the Rules of the High 
Court does not cropo^rer a Judge to make an order 
on an attorney's application for taxation of his bill 
of costs for business not transacted in Court, unless 
. , , -4, »ny 

bo 
fob 
tc 

128 

LU (loue; . . . i. XI. »..« ■ ^ 

Rule Zn— Costs— Taxing ' 

,A a question of costs — Benew og t e 
Judge— Third CoiinseVs eosls .» a 
" fa retaining of 


decision 

Chambers . . „ 

defended long cause — Practice •- ■ , „ • 

Counsel and their costs— Costs of a third Counsel 
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HIGH COTJHT RULES (ORIGINAL 
SIDE)— <oni(i. 

Rule 677— 

tngagtd lo asL- for iramfer of cate from one Judge 
io another — Practice. As a general nilo tha Judge 


uonld be his duty in all such cases to rerlav and 
revise taxation and judge and decide for himself 
what would be a just order to make under the cir. 
^lumstances. \Yhero two counsel arc already 
briefed in a case, and a third is instructed to make 
an application to transfer the case from one Jndge 
to another, and the order making the transfer 
makes no provision as to costs, the costs ahonid 
on taxation be refused between party and party, 
though they may bo allowed between attorney 
and client. A party to a defended long cause 
is entitled to appear by two counsel. If both 
counsel attend throughout the hearing and the 
other party is ordered to pay costs of the auit, their 
brief fees and full refreshers would bo allowed on 
taxation against the losing party. If the suit is 


portion of the time the case is at hearing, his re. 
fresher, proportionato to the time be attend^ would 
alM be properly allowable, in addition to the full 
refresher allow^ to the counsel, who atteuds and 
conducts the case, ^^’here a party to a defended 
long cause engages two counsel he has a right to the 
setvicea of at least one of them. Ho is under no 
obligation whatever to engage a third couuseL If 
both Counsel find that they would, owing to other 


lictwecn attorney and client, if ho proves express 


L L. R. S2 Rom. 262 

Role 659— Limilalion Ad (IF of 

1S77), Art. 17S — ApfJication for enforeemenl of 
payment of costs hy a solicitor against his client is 
net an app/icofi'on under the Ciril Prxxedvre Code 


HIGH COURT RULES (ORIGINAL 
BIDE)— ceneW. 

Rule 869— concM. 

—Art. 17$ applies only lo apfUccUions under the 
Cicit Procedure Code (Ad XI P of 1SS2). There 
is no period of limitation provide<l for an application 


me u«u xrucfuure toue. isat ManekOat v. 
ilaneljt Kacasji, I. L. P. 7 Bom. 213, followed. 
Wai>u, Gasoky 4 Co. r. Puesootam (1907) 

I. L. R. 82 Rom. 1 

HIGH COURT RULES (APPELLATE 
SIDE). 

Rules 17, 18 and 25 — Civil Pro- 

eeduTt Code (Ad XIV of 1S$2), s. G52— Limitation 


bay High Court Rules are extraneous to the 
memoranda of appeals, applications and appeals in 
execution and the rule expressly does not fix any 


(IV of 1877), if it is accompanied by the copies 
required by the Civil Proceoure Code (Act II7 
of 1882). Per Cbaitoatabkab, J.— No rule of 
the High Court can add to or modify the conditions 
and limitations laid down in the Limitation Act 
(IV of 1877). It is true that the Court has the 


«. L, xL bd xioui. i4 

Rule 25 — 

See Leo^l PKAcrmosERs’ Act, s. 7 . 

13 C. W. N. 416 

Part II, Ch. rv, Rule XX— 

See Privy Couscu, Appeit. 

I. L. R. 86 Calc. 663 

Rule 616 A— 

5ee lIORToaoB . 13 C. "W. N. 787 

HIGH COURTS’ CHARTER ACT (24 & 
26 VICT, c. 104). 

BB. X, 9, 13, 14— 

5ee Baeristees . 13 C.jW. N. 605 
B.11— 

See Waeeast of Aeeest— C mt, Cases. 

LL.R.26 hlad. 120 
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SIGK COURTS’ CHARTER ACt'(24 Ss i 
28 VICT., c. I04h-cowW. j 


' See Possession, Okdeh op Ckui£i>ai> | 

CoUET AS TO— lilRELTHOOD OP BbEACH 

OP THB Peace X. i. B. 28 Calc. 416 i 

See SuTEEiNTEyDEscE OP Hroa Comtr — t 
CnMiTEB Act, s 15. ' 

w . Civil Procedure Code 1 

(Act xrr of ISS2), 63. 3d6, e'22~Btgh Court I 
can interfere under 6. 15 of the Charter Ad, teken the 1 
lower, Court tssuei a camntieaion to examine a uitnets j 
on fpvunds other than those mentioned in the Code \ 
An order under s 336 of the Code of Civil Procedure j 


absence of nny sucn gruuua. xtiv -uigu uuuii. uat 
power’ to int^cre with such an order under a, 16 
of the Charter Act. OJiler .• The High Court 
may also interfere with such an order under s. 622 
of the Code of Civil Procedure, although the 
order is only interlocutory. SoiiASCifOABASi Cbet- 
rur.(f. liuncEA Vasasu Desisa Gnaka SasI' 
lUVDA PA^•CAal SAjrmi (1907) 

I. Ii. B. SI Mad. 60 


HriTDD LA-W — eon(d‘ 

See Converts . . 1 wl E. P. 0. 1 

0 Moo 1, A. 195 
1. 1». B. 2 Mad. 209 
1 AgraF.B. 89' 

2 Agra ei 

3 Agra 82 
I. D, B. 10 Bom. I 

I. Ii. B. 20 Bom. 83, 181 
I. L. B. 26 AH. 646 
See Ctrrcm Mesioss. 

See DEBPTTrB . 23 C. W. N. 80S 
See E^^DE^CE . I. Ii. B. 81 Aa 118 
See Evidence Act (I op 1872), s 90 

J. h. E. 33 Calc. 671 
See Qrast, Partition, WUi. 

8 0. TV. N. 105 
0 O. W. N. 1009 
See Khoja Maiioiiedans, 

I,l4B.29Bom. 86 


See LANDtOBD Aim Tenant — B rn-Pisos 
oy Lant>, Rioht to behove, and Coji- 

PENSATIONPOB IMPBOVEMEKTS. ETC., OS 
I.4KD . . I. Ii. B. 10 Mad. lia 

See Li%nTATiON Act (XV op 1877), ScH. 
JI, Asr. 129 . 1. 1. B. 32 B«u. 7 


HIGH COTOTS’ PBOCEDtTBE ACT, 
1876 (CBIMINAX). 

^ec CBiJirSAt Pr.ocKDi’RE Code, 
ss 2CG-33G. 

8.147— 

Sf< TnaNSPEB OP CWMivii, Case— 
GESEBAf. CtSE«. 


HIGHWAY. 

See Port Cojuiissiosebs Act (Bengal 
Act V OF 1870), ss 5. 6. 31. 38. 39. 

1. 1,. E. S3 Calc, 1243 

HILLY LAUD. 


See Majoritt, aob op. 

I. It. B. 1 Calo. 108 
10 B. L. B. 231 


See Opnn Land Rbvesob Act, 2876, 
8. 74 . . X. L. B. 31 AH. 


See OwyiRsoir, pspsiiMPTroy op. 

7. L. B. 8 Mad. 176 
See P*.tmcE . L L. E. 30 Bom, 477 
See Probate and AniiiinsTBATroy Act, 
s. 60 . . .10 0. W. N. 856 


SeeSiLszTtB Law, affucabee is. 

1. L. B. 19 Bom. 080 
See Specific Belief Act, 1877, s 42 

8 C. W. N. 465 
L. B. 31 1. A. 07 


See Possession, Scit eor- 

12 C. W. W. 273 

HINDU FAMILY. 

S'e Hiyntr Lsw I, L. B, S3 Calc. 507 
HINDU LAW. 

See .\DvociTi: . L L. E. 33 Calc. 161 

CMWPERn- AND flfAiyTEVSirrE. 

I. L. B. 31 Calc. 433 
S'' rmt Pr-OCEDCBE Code (Act XU’ or 
ISS2), « 2C6 . I. L. B. 31 Mad. 600 
' -•'fTRccT Act flX or IS7?} s 22. 

I.L.B.27 AH 3fll 
I. L. B. 33 Mad. 185 


^ee STBinnAK . L L. R. SO Bom. 829 
See SuccEssroN Act, ss 111, Ilfl, 117. 

10 C. W. N. 605 
See SuccESSioy Cbrtipicvte Act. ISS*), 
s. I, CT, (4) . L L. B. 31 AU. 236 

See Tbanspeb op Property Act, s 0. 

I. L. B. 31 All. 63 
See Trpstecs Act, s. 3 • 9 C. W, N. 79 

See Vendoe and Pdbciuspr- 

I. L. R. 12 B^' 

L L, R. 87 AR 871 
See Vendob asd Ppecilmer— Posses- 
Sioy. ' 

5 ee IVAJIB-rt-ABZ . 

See WxLt . 0 O. W. N. 300, 749, 784 
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DIGEST OF CASES. 
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HINDU LAW— cowW. 

father’s right in property ac- 

. quired by eon— 

Sec Hisdc Lur I. L. R. 33 Calo. lUO 

house I built with money fur- 
nished by son— 

See Hixdu L v\v ’ . 13 C. W. N. 398 

interpretation of— 

■See OrcH Estates Act (I or ISfiO). 

6 o.w.w.eoa 

reversion'of infant to Hinduism. 

See Hnmo Liw— A doption — Evidence 
OP Adoption L L. R. 30 Calc. 999 

1. Sources of Hindu Law. Tbc 

Eouices of Hindu Uir described and their compara- 
tive authority discussed. The various schools of 
Hindu Laiv, and their divisions and sob-divisioos. ] 
cDUinerated and classified. GvNoa Saiui t 
LeeiirvISinob , , I. L. H, 9 AU. 263 | 

2. — ^ — - . Usage as a source of law. 
The judgment in Colleetor of iladura v. Hoot- I 
loo i?awQfinjo Salhvpothy, 12 jfoo. I. 397. 
gives no countenance to the conelusioa that in order [ 
to bring a case under any rule of Utv, laid doivn by 



HINDU LAW-ADMINISTRATION. 

i.i _ Admtnfftralor pen - | 

denie hie , liahhli / of , to pay deU of dreeaitd ^ 
Quaai-exeeutor de son tort Under the Hindu Uw, ' 
as m English lau , any one taking charge of property 
belonging to a deceased person renders lumself 
liable for his debts. So an administrator pendente 
hir , uho intermeddles uith the estate of a deceased 
person, after he ceases to be administrator, can be 


HINDU LAW— ADOPTION— fon/d. 


Col. 

6. Second, Simultaneous or Condi- 


tional Adoptions . . . . 4C27 

6 Etfect or Adoption . . . 4037 

7. Failure or Adoption or Omission 

TO exprcise Power . . . 4051 

8. Epfedt or Invaudity or Adoption. 4653 

9. Evidence or .\doption . . 4653 

10. Doctrine op rtetujt valet as 

REOARDS Adoption . . . 4060 

11. Terms or Adoption . . . 4661 

12. Adoption durdio Wife’s Pbeo- 

NANCY 4662 

13. Consideration for oitino in Adop- 

tion 4002 

14 LnirPATiON 4063 

See Administration . B C. W, N. 182 


See Civil Procedure Code, I682, s. 13. 

I. L. R. 29 All. 1 


See Estoppel — Estoppel by Conduct. 

8 Asra 103A 
IX Bom. 190, 192, note 
I. L. R. 7 Mad. 8 
I. L. R. 11 Bom. 881 
1. L. R. 16 Mad, 486 
I. L. B. 14 Bom. 312 
I. L. R. 18 Mad. 63, 146, 897 
X. L. B. 19 Bom. 374 


See Evidence . . 13 0. W. N. 870 
Set Hindu Law— Custom — Adoption. 
5ee Hindu Law — Will— Construction 
or U’fLLs — A doption. 

See Limitation Act, 1877, Sch. 11— 
Abt.118; . L li. R. 25 Bom. 26 

1. Ib R. 27 Bom. 014 
Art. 119 ; I. L. R. 24 AH. 106 
I L. R. 26 Bom. 720 


Aciiafjya CnowonRY f RADinKA SIohan Roy 

(IW?) . . . . L Ii. R, 35 Calc. 278 

13 C. W. J4. 237 

HINDU LAW— ADOPTION. 


1. AvTHoniTits ON Law or -VDomoN 45CS , 
2 Requisites for .Adoption — 

(а) S\nctiox .... 4570 

(б) .AuTiioniTY .... 4570 ( 
(f) Ceuemomes .... 4579 * 

3. Who MAY OR MAY NOT ADOPT . . 4586 

4. Who m.^y or »hy not se adopted . 4610 


Arts 119, 113 and 121. 

I. L. H. 20 Mad. 291 

See Onus or Proor — Hivdo 

Adoption 

. - efTect of adoption— 

See Hindu Law— Widow — Powep or 
Disposition on Aubvatiov. 

I.L. E.2e Mad. 142 


1. -AUTHORITIES OK L.A1\ OJ' AJXJFllcr 

!• Authorities on IIjiiacLiiT-— 

Daitala Mimansa — KaUkn Purut-' I- 

with questions of the Hindu lai _ / 

unsafe to resort to analojtcil J~_k^ 

from the orroja/^ O' llin _ _ c- 
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PIQESI OF CASES. 
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HINDU LAW— ADOPTION— con(i 

I. AUTHORITIES 027 LATV OF ADOPTION— 
toncXi. 


373 :i.nd JXnnmlfik^hnu Ammal V. Sjianawtik* Peru- 
rnal SePinrayar, 24 2Ioo. I A. 570, referred to The 
dictum of the Lords of the Prirv Oounod in TAe 
Collector of J/a<furft v J/ootoo Riniiahngn Snthu- 
polhy, 12 J/oo I A. 397, that the duty of Enro- 
pean Judges Admmj-.tcriiig the Hindu law w not 
M> much to inquire whether a diapiiteil doctrine is 
(leducilile from the car!ie'5t authorities as to awrtam 


Hindu iATv. In that case no mflesihte rule ima laid 
doten asslsots;; eupieme and infallible author)^ to 
lha DattaSia ^Eroansa lo questions coonected with 
■ ' * * Benares school 

• he text of the 

a child must 
• ycatB. IS «• 

giieo to that 

• ' ot necessarily 

intended to be uiurersaUj’ a^licablc, and adnutaof 
a construction which w<^d confine the applKation 
of the test to Bcahxnaas intended for the prie®tho<Kl , 
and rarjous other equally plausible mterpretationa 
hAicbccnadoptcd byothcr authorities Tliis being 
so, It nould be unsafe to act upon the fert m ques- 
tion and upon the interpretation placed opon it in 
the Dattakn Munansa so as to set ashlo an asloptjon 
which took place many years ago/ n h ich had erer 
since been rccognizeil as valid, anfi under nbieh the 
ailoptoo had ever since been in possession of his 
adoptive father’s estate upon f ho single ground tb*t 
ntthetimeoftheadoptjontheadoptalson ws* more 
than five years of sge. According to the KalAa 
Ihiraiid as interpreted by the Dattaka Siimanss of 
Nanda PanditA. en adoption in the Dnttako form is 
nholly mill and void if tnado after the adoptee has 
complctf'd the fifth jtar of his age. It is a mistake 
to hold that, accordm" to the Dattaka blimansa, so 


■ .... 1. ..a immcu me uiiu aiuiivei»ary «i iiis 
ijirih It indicates, on the contrary, that be is m 
litt filth tear TltaXoor Oomrao Stnyh V. TAoIoo- 
.tfrMal. fkooeirer, J N. TT. J03a, dissentod 
trom ‘Jam,* Sabai e LcKniuJSi.voH 

L L. E. 8 All. 253 


HINDUiLAW-ADOPTION-eonti. 

^72. REQUISITES FOR ADOPTION. 
f(a) SaifonoN. 

1. ; — ^ — Gift aud acceptance— raf.'tf 

adoplion. To constitate a valid adoption, there 
most bo s gift and an acceptance C0 M.ECTOB of 
ScBiTu DinBsiinfQj'x VaanBAJi . 10 Bom, 235 

See KBstmawa v. Nuroava 

10 Bom. 205 Bote 

2. Sanction of ruling power— 

Aiopliait atherujtse ta/Kf— Consent of ruling 
pouer — SiMesaton to service imtan A fornijl 
adoption is not invalid because it has not received 
the sanction of the ruling power, and (where the 
ruling power does not interfere) an adoption without 
such sanction entitles the adopted son to succeetl to 
property of the nature of a service tMtan. Ruf- 
cnaxoRA VaspDEV v. Nakaji Thtaji 

7 Bom. A, C. 26 

3. - - Sanction of OovernmeJit— 

AifopfioA by kttlkarnt—det SI of 1843 — Som. 
Att III of 1874, St. 33, 34 and 35. The sanction 
of Oovenimeat to an adoption by a kulkacni or his 
widow, or by a coparcener in a kutkarmship or his 
widow, is cot necessary to give it validity nor has 


6. Adoption by Ike 

mdoa of a Hindu who predeceased his fatAer~~Pre- 
sence of the widows mother-tn-lato at the ceremoni/ of 
a^opfwit— Acjui'esceace, The widow of a Hindu, 
who predeceased his father, made an adoption. 
At the ceremony of adoption the widowed mother- 
in.law of the widow was present. A question 
having arisen as to whether the presence of the 
widow^ mother-in-law was equivalent to consent 
on her part to the adoption. Held, that mere 
presence is not necessarily equivalent to consent, 
for consent in this connection implies an intelligent 
concurrence on due consideration, and it is for the 
Courttodeterminewhethprthe whole circumstanees 
of the case invite the infereaco that euch a consent 
had been given, bearing in mind that the consent 
required « a matter not of form, but of sub- 
stance. BufMAPFA v. Bisawa (IDOS) .. 

I. L. E. 20 Bom. 400 


H/) ACTlIOJlITl 


O. Adaption made without 

euthority— /umfi'd odoplion. There can be no 
enfe inadontion CThprathpie r-t anabsence of aotli- 
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•HINDU LAW— ADOPTION— ;on/,f 

2 REQUISITES FOR ADOPTION— conW. 

(6) AtmioRiTY — conW* 

Hction to ect esiile ; it should simply be declsred 
null and Toid a& I'nitio. LtKsnMsrrA f. Ramita 
12 Bom. 864 

7. Verbal authority— Mode of 

giving authority. According to Hindu law, a 
ponerto adopt maybe given verbally. Sookder 
K ooJUREE Debra r. GoDADnun Persuad 
Tewaree 

4-W.R.P.C.116: 7 Moo. I. A. 64 


9. Necessity of express author* 

ity of deceased husband— J/cijrim, "quod 
fitrC non dtbutl, laciuni valtl"—I/iw m Benartt 
— J/itoisAnro late. Iltli, by the Full Bench that. 


: I • • « 



^ 11. Adoption by widow — Adop- 


adoption binding as against the heirs of her father* 
in-la«. Copal BALKr.lsn^A Keajale t Visn%r 
BAonvxATK Ke.NJsLE L li. R. 23 Bom 250 

12. Widow’s capacity to adopt 

—liiiplted proAi'bition— Aifo/ (ion by tentor 
icidatc. In the absence of express prohibition, the 
husband’s consent to an adoption by hia \iido* is 
ahrays to be implied The question of imphett pn>* 


widow's power to p’tc or take in adoption is ej>. 
cslensli-e with tliat of the husUand I^aKsnsOBAt 
e. Situsv iTiBil . L I< It. 23 Bom. 769 


HINDU DAW— ADOPTION— confd. 

2 REQUISITES FOR ADOPTION— co«/A 
(6) AUTHOEITV — 60n(i. 

18 . power to adopt— Preattmp* 

fioa of atUhorily — Proof of power to adopt— Adop. 
fion on CMKin^enei/. Circumstances under which a 
Court will require strict proof of power to adopt, and 
under which it wiU assume the power to have been 

ffllTAn TT.-, — -t . 1 • 


ItooitJfEV Deber .... Cor. 42 

14. Presumption from acqules- 

ceoce — Ccrutnl to adoption. Where an adoption 
bad been acquiesced m for a period of thirty-three 
years, it was presumed that the necessary cons“nt 
of some person competent to giveaway the adojited 
w>n had been obtained. Asasdbvv Sivaji v 
Gakcsh EsnvAsi Boeii. . 7 Bom. Ap. S3 

15. Proof of author- 

ify to adopt— Ceftmontes-^-Presumption. The 


by a Hmdu widow, has been really obtamed. 
RaDBAUADBVB GoSSAIM V. RaOIlABULtCB OOSSilN 

2 Ind. Jur. O. S. 6 : 1 Hay 811 

16. . ■ . Pmumpfiono/— 

tonsent—A'li of adopuie mother When a Hindu 
lady adopted a son in the lifetime of her huvband. 
th* (act that she earned on a law-suit during hia 
lifetime, caibng herself his wife and the toother of 
the adopted son, and that neither the husband nor 
any one else denied the adoption, would be strong 
corroborative evidence that the adoption was mado 
not only with the luisband’a consent, but that tiie 
ceremonies usual on the occasion of an adoption 
were done in his actual presence Tincowrie 
Chatteeji t Denosvtii Bvnewle 

W. R. 1884, 165 

17. Proof of authority to adopt 

— .Irfoptioa by tcidme to dceeai'd hiidiand, proof 
of In an adoption made by a Hindu widow. Under 
authonty conferred upon her for that purpose by her 
husband, the authority must be stnctly proved, and 
as the adoption is for the husband’s benefit, the 
child most be adoptcil to him, and not to the widow- 
alone. An adoption by the widow alone would not, 
for purposes o! Hindu Uw, give the adopted child, 
even after her death, any nght to property inherited 
by her from her husband. Held, in ths present cas*, 

llinf HiH •....-v*** IL- .- .- 


A*, tv . AV. A . C. 1 

12 Moo. I. A. 350 

7y 
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HrEO>U XiAW~AVOFT10N~conld. 

2. EEQU2SIXES FOR ADOPTION~coiM. 

(5) ApTHOBirr — conW. 

18. Fejerfiuttodetd 

in auiscf^uen/deeJ ^^Tiea a subsequent deed of pet- 
mission tn adopt w«8 proved, a tUatinct reference 
made in it to a former deed of the eaine eharactep 
n-hich corresponded in every particular with the 
description of it given in the subsequent instrument 
« as, in the absence of proof of the existence of any 
other document or of anything calculated to throw 
doubt on the former instrument. Aefd sufficient to 
establish its nlcntity. Kisiie Sckbp« Dptt v 
ilonaMvADossEE . . W. B. 1864, 210 

19, Eiidenceof adop. 

Han and paieer to adopt. A imtiug under the band 
of a deceased liuaband declaring that he gave his 
wife power to adopt, though notcoropleteaaa testa- 
raentary disj/osition, may yet be evidence of a 
declarat'ion of fact. BhoJOBaanojiuE e. 

SREEjaTU Bose . . , 9 <7. R. 463 

80, — Evidence o/ att. 


HINDU- LAW-ADOPTIOIf-conti. 

2. REQUISITES FOR ADOPTIOK-conW. 

(6) ApmoEirr— coffW. 

physically tal.en in adoption was not a failure to 
comply with the terms of the power. AjiritO 
lau, DtrtT V. hritsoMOYE Das«ee 

I. li.E.24CaJe.B80 
1 C. TV. If. 845 
Ildd, on appeal, that such po n er u as had. Under 



Held by the Privy Council : — That no one except 
the wdon, authorised iot tie purpose by her hus- 
band, can adopt a son to him after his decease is a 
principle in the Hindu law of adoption. The power 
j9 excfcjseahle by the mdow alone, though rcstrio- 


Judge that no such authority had been given was 
tuaiot&>ned. Aam Deti n Vikbama Devo 

I. L R. n Had 486 
Ia R, 15 I. A. 176 

21. . — Power to adopt— rnWdyo/ 

potetr to tfidow and exeentore to adopt — Extrzt.t, 
cf ivchTou<rti/undotPtoithcinttntof tht earn©- 
my executor A testator by Vua will authorised and 
empowered his wife to adopt a son m the following 
VI Olds 5 “ I hereby authorize and empoveer oiy «ifc 
and executrix, and my executors and trustees, to 
whom I give full pemussioa and liberty, to adopt 
.liter niy decease a son, and in case cf hia death 
duriog his minonty or on attaining hia full age, and 
nithout leaving male issue, to adopt a second son, 
and in case of his death during oiciority oroti 


purpose of insuring a i* iso exercise of her discre- 
tion in the scl(*ction of a eon for adoption, and not 

„,.t. , f. . . 


tir 

Ih 

11 

th' 

to 


lime bein? of fho offico of oxecutore; the death oi 
one of Ifn ni beforo tho povvcf wasesercissd did not 
ilirrriorr nntJrr the power void, nie j/owef was 
vshdiy rKrrci»e,J by the wife adopting with the 
con^nt of the- eurviving executor. The mere /ac| 
■of the eurvlring executor not having actually and 


adopt was given to the widow. The conjecture that 
the testator really mceDt to give authority to tho 
widow to adopt, rcstrictiog her power merely to tho 
extent that there should be others, hfa executors* 
who were to consent to the choice of a boy to be 
adopted by her, could not be accepted asalegitiiaato 
construction of the inlJ. The authority was ex» 
pressed in clear terms to be to the t^ee. It would 


LaL DCTT P. SUB-VOVlOVB Dasi 

I. li B. 27 Calc. 696 
L-E. 871. A. 128 
4 C. W. N. 649 
88. — Specifyiug a ebild for 


fused by his parents, the authority given warrants 
(at least in Bombay! the adoption of onother child. 
The peesumptfon is that the husband desired an 
adoption, and by specifying the object merely 
indicati^ a preference. L.vksh 5 iidaj v . 

1. Ii. B. 22 Bom. 00° 


23. - ■ Termination of authority 

to adopt. The authority of a v ‘do"' ‘o 
in end when tho estate, after being vcsfecl 
iias passed to the son’s widow. Awav^^^^ 
lATOA . . . I. li. E. *— "O 

21. Consent of 

iy uidou>~Con»ent o/«apind<i — \ , huAnnd 
lEgMofr,r,u«ua!on ty 

Uuf given av-thonlij, tcAen non« nt hM ntu 

pixi^^Effect 0/ aibin^ eOMCot of one / 
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HINDU LAW— ADOPTION— conri. 

2. REQUISITES FOR ADOPTION— coHti. 

(6) Autiiority — cotUd. 

yindasol equal decree. Where a widow obtains the 
assent of a sapinda to an adoption, by representing 
that her lato husband had authorizctl it, when in 
fact ho had not, such assent is incflicacious in law. 
The assent of a sapinda to an adoption to bo made 
by tho widow of a dcccaswl kinsman should bo 
given by him in tho exerciso of his discretion as to 
whether the adoption ought or ought not to be made 
by a widow who has not rcccivcxl her husband’s 


not been asked for at or about the time of tho adop* 
tioD, it must be taken that bis assent had been ap> 
plied for and refused, inasmuch as tho circumstances 
and the attitude he had assumed showed that be 
would have refused to give it. Uetd, that the 
adoption was invalid. If it uas the uidow’s duty 
to seek the assent of both sapi ndas, she could not bo 


give an opportunity to tho conceined to 


sapiTida, the Court would have been in a {lOsiUon to 
decide whether consent had been withheld properly 
or improperly and capriciously. But it was clear 
that m tins case the widow had been detcrminnl to 
ignore tho other sapinda, and not to care for bis 
advice or even to give him an opportunity to advL'O 
her. There is nothing improper in a snpinda 
proposing to give his assent to a wnlow ailopb. 
ing hu oivn son, if such son be the nearest eaptnaa, 
and refusing to give his assent to her adopting 
stranger or a distant sapinda, if there be no reason 
able objection to the adoption of his own son. In 
tho case of an undivided famil> , it may be that the 
assent of the senior sapinda, hailng the status of 


especially when they are dnided as between them* 
selves. SCBiumiaxYAMr Vr\EaMMA(19031 

L li. R, 28 Mad. 627 
25. - Authonty of htu^ 

band to his tcife to adopt— Adoption in pursuanee 
of <(— Dral6 of son so adopted-^Suiseqvent adoption 


HINDU LAW— ADOPTION— co«/d. 

2. REQUISn’ES FOR ADOPTlON-confi. 

(6) AurnoaiTY — conW. 

by icidou with aseent of some sapinda^^Validihj, 
A husband authorized his wife to adopt a son 
and died. The widow adopted a son in pursu- 
ance of that authority, but the son also died. The 
widow adopted a second time. Both adoptions 
were made with the assent of some sapindai / but 
the assent to tho second adoption was of (Question- 
able validity. Held, that the husband’s authority 
was not exhausted by the first adoption, and held 
good for the second adoption also, which ivas valid 
for that reason, independently of the assent of the 
saptndas. Senible that where some s'lpindas 
signed a document assenting to an adoption by a 
widow of “ any boy at any time,” which was not 
acted on for nine years, during which period cir- 
cumstances materially changed, the assent so given 
would Dot be valid. ScRVAKARarayA v. Vekkata- 
BAMAXA (1003) . . L L. R. 26 Mad. 681 

p. r,, . 


whom the datla-homa ceremony if necessary. 
Plaintiff, a Rajput, whoso natural mother was 
dead, and whoso natural father had become a 
convert toMabomedanism, was given m adoption 
by his uncle, to whom the natural father had 
given necessary authority : Held, that the addition 
was vahd. bOAU-siMO v StMTABAi flOOl) 

I. L R. 25 Bom. 661 

27. Widow— Power of widow to 

give a son tn adoptioj^—Authontg to give >n 
adoption. According to Ilmdu law, a widow, 
even 10 the absenco of any authority from 
her deceased husband, h competent to give 
one of her sons m adoption Sri Balusu Guru^ 
Itngairicam* v. Sri Dalusu litimn I/ilcshnvimma, 
I.L.R 222Iad.39S ; Zlhaltobaiv. Vithdba Khand- 
appa Gahe, 7 Bom II. C. Appt 25,* flurowoii- 
dree Dosfeev. Chundermonty Doner (f653). Sev. 
Rep. 93S and Tarim Charan C/iotctlAry V. iSaroda 
Sandan Dasi, 3 B L R. (A. C.) 145, referred to. 
Rangubai v. BhagirthAai, l.L. R 2 Bom. 377, 
dtsliogotshed. Joo&aii CiiAnDRi Bamcrjee p. 
Nkitvaeali Debi (1903) 

L L. R. 30 Calc. 085 
8.C. 7 C. W. N. 871 

28. AuiKortty U> adopt 

—Power of Zfindu widow oefiity on auihonlg from 
her hnAand—Eridenee as to giving aalfiorily and 
carrying out its cfirecfioas. All the schools of 
ninda law recognise the right of the widow to 
adopt a son to her husband with hu assent, 
which may be given either orally or in writing, 
a^ when given must be strictly pursued. The 
widow cannot be compelled to act upon such 
authority, unless and until she chooses to do so ; 

7p2 
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HINDU DAW— ADOPTlON—eonW. 

2. REQUISITES FOR ADOPTION-<o»«. 


HINDU LAW— ADOPTIOir—cffnfd. 

2. REQUISITES FOR ADOPTION— conJd. 


(5) A^iTHORiTt — conW- 


(5) Aptmobity— 


and in the absence of express direction to the 
contrary there is no limit to the time •aithin whirtt 
she may exercise the potier conferred upon her. 
In this case it was ^lefd on the eridence that the 
Authority to adopt a son had been rhco. and its 
directions had been strictlv pursued, the judgment 
oftieHigh Cfeiirt being afRrmwl IilDTi^»i>M L\l 
f Km-'DAy Lal (1905) • I. L II..S8 Ali.R77 

sc.L B.33I. A.66 

Ado]/tion—CoH‘ 

tenl cj Mptndaa oWai»Ki hy fnlst reyrewnfafian 
Held, that a widoa, who fails to piore her 

husband's authority to adopt, cannot supjiortita 
ralidity by consent given bv her husband's supia- 
dfti on her representation that by m doing they 
were ratifyihg the hushand’K nutbnritj .loy* 

KAliAQAtlDA VsyKAMtfV 1 JOVy CtAG AOD A 

Sr’BBAnsfAStAJr (1905) L. K. ^ I, A. 2B 

a.c. I. L. R. 30 Mad. 50 

go. Authority given jointly to 

twovddowsto adopt— CAcracJir of descend- 
nsi o^icltd ly fvr/eil ne and reyrant to 
7i<(r*— Adoplimi— Awrtordy ytwn ?oinf/v t® 
dtnes to adopt i ihd end can he exereiaed by one after 
tXe dcatA of the othtr— Adoption inadi under ecercion 
only xviiaUt^Adoplian dnes not divert oa adopted 
eon of )oint property cf vhic\ Ac had became eote and 
altdlvU otener The question whether an estate h 
subject ti5 theonJiaatyRindaUwof sttccewionor 
deaecndsaccordin^totheruleof rnmogeoiture must 
1>» decided >n each case arrording to the endence 

r iven 1 ft it fl'eiwantu Raja Yarh^adda Mali*- 
arjuna v SnmanJit Raja Yarhyadda Dnrga, 
X. R. 17 I. A. 13-t at p 144, referred to ao'^ 
loweA IMiero an 

tl- ■ 


cener — Adoption. byteidowicithanthoTilyof Au*6on<f 
—Joint family — Mitakebnf " 'o daughter out 

- Right t<3 pariu 

ally governed 

’ .uitu in Dombay and 

ot con^detable ancestral property, 
Oneot them died on 14th Septemher 1900 without 
male issue but leaving his widow pregnant The 
other brother died on I7th December 1900 leaving 
& will, dated 50th November, by which he purpor- 
ted to make certain dispositions of the family 
pfoperty and also authorized hia widow to adopt a 
son witib the consent of persons spcciSeallymention- 
edtn the ndl f“ such adoption to be made even 
though ft son U born to my brother's widow.*' 
On 18th December his brother's widow gave birth 
to a 8t»n, the pliintif! On 17th February 190l» 
the testator's widow adopted a son to her husband 
with the coasents dirwted m the wiU. It was 
contended that on the face of the will the adoption 
was Ufegai and void because the power to adort 
was p.vst of a plan for the disposition of the family 
property which was in contravcntcoB of' the Jaw. 
and tb« power was dependent on that plan haring 
effect Held, on the tfonstrucfion of the wiD, that 
the diapositions made were within the testator s 
competence at the date of the wiU and at the date 
of his death i they were only hable to be defeats 
In one event (which in fact happened), namely, hia 
biothex’a widow givine br'^t^' | 

,..ui>euy had 
ausolutcly and casluaively in the 
plaintiff and that the adoption could not divest 
it /y«y. that the adoption being made with 
the authonty of the husband «i»» I 

ond'^r the rt— 


w,« V oje estate, that 

I ■ ...u lias partible according to the otdinaiy' 
ffindu law applicable to co-parcenarv property- 
An authority to adopt given to two widows jointly 
IS not inralit) ami roar be exercised by one after the 
death of the other An adoption made onder Coer- 
cion » not void, but voidayo end will be valid, if 
mtifitxl vuiioequcntlj-, jf no one’s intemi is 
pr.'jmlicuilly aflectcd by such ratification b^ore it 

II made _ The adoption into another {amity of the 

only tuTTivjng member of a joint family, »n whom 
Inr family estate has vrsleil soJriy and afwJafeJy, 
iinM not. inlaw, operate to divest him of Ira 
nciue inn,cUm.iip Vf:^KATA ^A1U8tMIU Arra 
..fjT-, ^ '^u<.^sA Arra low awo citbebs 

. I. L. R, 20 Mnd. 437 
Adoption after birth of 
posihiiinoun Bon to eolo survtvlne co.p«r 


I — , pioperty. Sri Viraia 

I furopa Raghviinda Deo v. Sn Bneo Riihore 
Datta Deo, L. R. S I A- 154, followed. Iletd. 
also, that a sum of R20,000 given to his daughter, 
one of the defendants, bv the testator and trans- 
ferred to her in his lifetime, wag a valid gi/t and 
iastified by the ciroamatances of the caw and as 
being made not out of capital but out of income 
Held, further, that partition of the ]^pMty 
which was asked for in case the plaintiff liao no 
exclusive right to it was rightly refused hv 
fourt-s m In ha Baciioop MAS^^ESAt ( 1 W<j 
I. L. R. 81 Bom. 373 : L. B- 34 I. A- 107 

32. Adoption with conaontaf 

eapltidas — ri««nf (?ne« o» 
prvsrntafion by icidoir that the lad her h 
mdkoniy to adopt — Such auViorily nf 

1 not toiaie been faOifd—Omiuiait to o't « 

, emeojttco of fiudiand't nearest lin^mt , U 
I The first appellant was the 
J ceas<^ Braboinn who wafsepsmte in c 
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SINDTJ LAW— ADOPTION-<ohW, 

2. REQUISITCS FOR ADOPTION-<-oHt./ 

(b) AcruoiWTl’— ^fncW. 

,liis kinsmen, two of whom were the respondents who 
were brother^ of the deceased and al«o div>de«l be- 
tween themselres The widow, representing that 
ahe had the oral authority of her husband to 
adopt a son, obtained the assent of the second 
respondent, the elder of the two brothers, who 
executed a deed purporting to ratify the hus- 
band's authont 3 ’, and this was signed also by 
some remoter kinsmen of the husband ; and 
the nidow thereupon purported to adopt the 
second appellant as a son to her husband, 
'ilie first respondent n as not asked for his consent, 
the widow alleging, as her reason for omitting to 
ask bin], that she knew from his attitude towards 
the proposed adoption that he would refuse. In 
a suit brought by the first respondent to have 
the adoption declared void both the lower Courts 
found that there was not suflleient evidence 


profal of the natural advisers of the widow, tfto 


ground of defence. Nor had the widow justified 
her orelssioD to ask for the authority of the (irst 
respondent, one of the nearest kinsmen of her 
husband, and holding an important position in the 
family. To consult him was essential to her ob« 


•SCBRAMAKIOI (190C) 

I. L. H. 80 Mad. 60 ; L. R. 84 X. A. 22 


(c) CERE3105IE9. 

83. Ceremony of putrestee jag 

— Consent of perfon adopled~^uptr{or taslit 
"The performance of the pu/reetee fug is essential to 
the validity of an adoption in the Dattaka form, at 
lcR«t among the three superior castes. The consent 
of the party ailopteil is essential to the validity of 
an adoption in the kritrima form. LtcnMtTK L.ux 
r. MontwIiALLBiuvA Gatal , 10 "W. 11.178 

34. Ceremony of datt* hoBUun 

— FraAmaas. Sembie : The ceremony of ^tta 
homam u among Brahmans an essential element 
in adoption. Siegommo v. I’lnjamari rcnlttfa- 
cAarlu, 4 3Jad. J65, questioned Venxata r, 
ScBHiPiu . t , L L. H. 7 Mad. 548 


HINDU LAW— ADOPTION—contti. 

2 REQUISITES FOR .\DOPTION-<on<i 
(c) Ceremonies— conW 

35. FraAmaiw— 

Gtiina and rteeiving chid. In order to establish a 
valid adoption in a Brahman family, proof of the 
performance of the datta homam is not essential. 


36. — Dakhani Drah- 

tnans. In the case of Dakhani Brahmans, the 
“datta homam ’’ or any other religious ceremonv is 
not required to give v^ulity to the adoption of a 
brother’s son : the giving and taking of the child is 
sufficient for that purpose. .\T'rARAM f. MAono 
Rao . . . . I. L. E. e All. 276 

S7. Brahtnana in 

Botnbay — .4rfopfio» of brolhtr'a aon. Among 
Brahmans in the Presidency of Bombay the per- 
formance of the datta homam ceremonj' is not 
essential to the validity of the adoption of a brotber'a 
son. Valobai t'. Go«SD Kashivath 

I. L. R. 24 Bom. 218 
88. - PUut for ptr. 

fortnente of ceremony .Although, according to the 
Dattaka 51ifflansa,theceremooyof ftom3,oT burnt 


38. — ■ . - Adoption Iff ei- 

doio during pollution. Dicta in Shoainath Oboae 
V. JTrisAno Sunden Vaai, 1 B. Jt. 6 Colo. SSI } 
L B. 71. A- 2S0, as to Incidents of a formal 
adoption discussed. Observations on the necessity 


40. — - — A Brahman took 

•a boy in adoption, but died before the ceremony of 
slatta homam was performed. ITiis ceremony was 
performed after the death of the adoptive father bv 
bis widow. Jldd, that the adoption was valid. 
ScBBARAYAB v. SuBB lUMAL L Ii, B. 21 Mad. 487 

41. — Validity of 
adoption icithout etremoniu ainong Brahmana. 
Quaert ; ll’hether an adoption is valid among Brah- 
mans without the performance of the e«*ential 
religious ceremonies. Ravji Vinayaerav Jagoan- 
VATn Shanearsett r. Laeshmibai 

L L. R. 11 Bom. 381 

42. — ■ Adoption among 

Brahman^—Datta homam, trAea it may It <fu. 
penanf vi’tA. The ceremony of datta homam is not 
essential to a valid adoption among Brahmana in 
Southern India, wbn tt* adoptive father 
Mong to the 



( 4581 ) 


DIGEST OF Cases. 


( 4582 ) 


MTKDXJ LAW— ADOPTION— ccflW. 

2. REQUISITES FOR ADOPTIOX— eo»/(?. 


HUTDD LAW— ADOPTION— eonftf. 

2. REQUISITES FOR ADOPTION— Conii. 


(c) Ceeemonies— confi 

Charlu, 4 Had. 165, approved and fonowed. 
Shoshinaih Ghost v. Knshnasundart Dau,J.L.R. 
6 Cdc. 381, considereil. Govindattab f. Doha. 
s\m . * • . I, L. It 11 If ad. 5 

43, Upanayana, ceremony of— 

Second htrih — Agt of adoptee. As understood in 
the Hindu law, adoption is itself a “ second birth ’* 
proceeding upon the fiction of law that the adop. 
tee is “ born again *’ into the adopts c family The 
male issue being favoured existcnceof mainly for the 
sake of the parent’s beatitude m the future life, 
adoption is a sacrament ]ustihed under certain 
conditions when the natural male offspring is want* 
ing. Itis effected by a substantial adherence to 
reremonies, but principally bj’ the aits of giving 


rites of initiation According to Slanu, in the case 
of the three "twice-born” classes the turning 
point of the " second birth.” ivLich means pun. 
tication from the sm jnheient in human nature, 
IS represented by the ceremony of upanayana or 
investiture of the sacred thrcail hallowed by the 
gayntri,and until the performance of this cere, 
nioay, the person conccrnetl, though born of 
twice-born parents, remains on the same lerel 
as a Sudra The ceremony i«, moreover, the be. 
ginning of his education in the duties of bi'i 
tribe, as preFcribed by llanu. Accorthng to the 
Hindu law, as observed by the Benares school, 
the ceremony of upanayana, representing as 


A. Beng. (7555), 229, referred to Dhanna Vagtt 
T. Ram Krtahna Chtmnnp, 1. L R 10 Bom. 80, 
dissented from. Gahoa Saiiai v. LrKnnAJ Sneon 
I. L, R. 9 All. 253 

44. Ceremnnies in case of Sud- 

for ceremony. Queere IVhether 
religious ceremonies ore necessary to make an adop- 
tion \alicl among Sudras Seiwabaw Miiteb v. 
KisniN Soo>nniTi)Aai . . 11 D. Xi. R. 171 

L. R. L A, Sap. Vol.149 
8 0. Ncooe.sdiio Cucsnri! Mirrno v. Kisbew 
SooNDuny Dassef . . 19 W. R. 133 


(c) Cebemokies — conid. 

46. . — h’ecesaily for te- 

remonies, A Hindu , Sudra adopted the plaintiff, 
his brother’s son, in 1247 (1840), who, upon the 
death of his adoptive father, performed his sradh 
and obtained possession of all his property ns such 
adopted son. The adoption had not been ques. 
tioned except in 1250 (1S40), when the defendant 
sned the plaintiff, who was then still a minor, 
through his guardian, and obtained possession from 
(he plaintiff of certain of the property of the de- 
cease, on the ground (hat the adoption ivaa invalid. 
The plaintiff now, within tuelve years of such dis- 
possession, sued to recover possession stating 
that the decree in the former suit had been ob. 
tamed by the defendant in collusion with the guard- 
ian. The defence was, that the adoption was in- 
rabd, the proper ceremonies not haymg been per- 
formed. The Court refused to entertain such 
defence. Per Ba^xet, J . — Ceremonies which are 
necessary to bo observed ior a vaUd adoption among 
Hindus of the superior classes are not necessary in 
tbc ease of an adoption by a Sudra. In tbs case of 
adoption by a Sudra of a brother’s SOD, mere giving 
and taking may be sufficient to make the adoption 
valid. N^Tl^•^^n GnosE f, KnisnyA Doi^ 
CifosE . . 7B.L.B l:15W.E.S00 

40. Neceaedyofeere- 


••5 • I > • ' 5 ‘ ... - ► 

Affirmed on appeal in Is»RAMAXI Chowdjibak* 
r. Beiubi Lil Muxmck _ 

I. L. E. 5 Calc. 770 : B O. L R. 183 
L. R. 7 I. A. 24 
Ovcmilmg BiiAiBUBN'ATa Sve v. Mohesh 

Chanpra BnADunv _ ^ 

4 B. L. H. A. C. 182 : 13 W. R. 188 
47. - — ~ Adoption by 

vjidoio under fedlalion. Among Sudras no religions 
ceremonies aro essential to adoption, and conse- 
quently an adoption by a Sudra widow under pollu- 
tion is not invalid. TiiAWOATHAifNr r. Rabid 

I. L. B. 6 Mad. 353 

48^ Ceremonies to 

compfeCe adoption. In a suit for confirmation of a 
right to adopt a son and to cancel deeds of agree- 
ment 
adopt 
must 

the execaiiou oi lue ueeuu inij uu. 
SpisibaixMitteb V. Kisiray SooNDEii^^* _ 
2 B. L, R. A. C. 270 : 11 W. R- 
. In the same case on appeal to the Frivy 
‘ was howevCT, Xey thfttthoevecutionoft“ , ' 

I if thej- were deeds of gift and 
1 mwe agreements to gi.c and «‘lop*',"'“.„„u,n(Ted 
' and that the fact that they were not intdchangea 
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HINDU LAW— ADOPTION— -ont(/. 

2. REQUISITES FOR ADOPTION-<onW. 

(c) CEBKStOKIES — COnW. 

was not necessary or important. Sheexaraih 
MnTER V. Kishes Soondeby Dasske 

11 B. L. E. 171 
I*. E, I. A. BUP. VoL 140 
Siddessoby Dasi V Doorqa CnirRN Sett 
2 Ind. Jur. N. S. 22 : Bourke O. O. 360 

40, EZKUtton of 

mutual deeda— Actual gmtig awi laiit>g of thild. 


vas found on the CMdence that it was not the 
intention of the parties to complete the adoption by 
the mere cxecut\on of the deeds SitosniSATii 
Grose v. KBisityASTOniBr Dasi 

LL. R. e Calc. 381: 7 C. L. E. 313 
L. H, 7 I. A. 250 


60. - ■ Ceremonies In case of Ksba- 

trlyaa— A'eeessity of rtUptovi ctremontet. Among 
Kshatriyas m the JIadras ftesidencj , adoption with- 
out religious ceremonies is valid. Su-yamnwi v. 
rtnjamvrt Vtnlatacharlu, 4 JAu/. JW, followed. 
Chakdrasiaia PATIt Mahaheyi c. Moktamaij^ 
Patti jlAiiAOETi . . L L. B. 6 Mad, 20 

61. ■ ■ Necessity for performance 

of ceremonies— Conslruclion of uAll — Qifl. G, 

A cliildicas Hindu, by his w ill, d^ected as follows 

“ And as I am desirous of adopting a son, I declare 
that I hare adopted A', third son of my eldest 
brother My wives shall perform the ccreroonics 


nami, left by me, alro that adopted son tVTien 
ho comes to maturity, the executors shall make 


at mat inue Auiuiiuii nas nut a sun eii|>ioie lo 
adoption, they shall adopt another son of Saroda 
and the wiies and executors shall nerform all the 
aforementioned acta.” In a suit by one of Q'» 


by the testator tea designated person indepemlently 


HINDU LAW— ADOPTlON-confi. ' 

2 REQUISITES FOR ADOPTION— co«W, 

(e) Cerewoxies — tonii. 

of the performance of the ceremonies Quart: 
l\*hcther the performance of tho ceromonica was 
essential to the completeness of tho adoption ; and 
if so, whether ono widow was cfTcetually cm- 
jiowered to perform them NinnoosiOM Debya f. 
Saroda Persrad Mookerjef. 

L. E. 8 L A. 263: 20 W. E. 91 

62, ■ Proof of performance of 

ceremonies— Eutdenee. In a case to set aside an 
adoption on the ground that theccrcmomcs had not 
been performe<l, where there were satisfactory cm* 
dcnce showing that the adoption had been contin- 
uously rccognixwl for a scries of years, and that the 
party adoptctl had been in possession, cither in per- 
son or through his guardian, of tho property in dis- 
pute 2 — E«fd,that the Court might w ell dmpense with 
formal proof of the performance of the ceremonies, 
unless it were distinctly proveil. on the part of tho 
plaintiff, that the ceremonies had not been per- 
formed. Sabo Bewa v. Nadaopn Maiti 

2 B. L E. Ap. 61 : 11 W. E. 380 

CnowDitRY HEERAStTTOoiJ-An V. Brojo Soow- 
durRov . , . , 18W. E. 77 

63. " AvtltcnUj to 

41..* 


tho husband’s authority has been really obtained 
RaDBAUADHUB GOSSAINV. RADnABtrLLTTT G08SAZ!7 
1 Hay 311 : 2 Ind. Jur. O. 8. 6 
64. ■ ■ Subfequent performance 

of ceremonlea— Omirsionle fttform tervmomu al 
adoption. Quetrt: Whether, where the ceremonies 
of an adoption are not performed at the premier time, 
■ ’ ’ '* ’ Ihdbo- 

I ' ■ (■ ' ■ !■ . E.183 

1m aL V L a. 24 

66. Portion of cere- 

moniM ptrformtd by relation, not by mdow. 
Where a widow performs the principal part of tho 
adoption ceremony, — namely, tho gift and accept- 
ance. — the fact that at her request the religious part 
of the ceremony is completed by a relation does not 
Titiato tbe adoption. Lae-sruibai r. Rasi- 
CIU5DRA . . . L L. E. 22 Bom. 690 

68. Gift and acceptance — Cere. 

mtmitg of ^option. luthecase of an adoption un- 
der the Hindulaw, if thereia evidence of gift and 
acceptauce, and it is further shown that the adoptee 


Vtas Ravcbaedra L L. E. 24 Bom. 473 

®7* Dwyamnshyayana form— 

opitoa— Jurersrioa — Ifaiural moUier. Held, that 
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HIITDD LAW— AI>OPTION-ec.»«rf. 

2. REQUISITES FOR ADOPlTON-coacW. 


BIKDtr LAW~ADOPTION-ci>«f<I. 
3. WHO ilAY OR MAY NOT ADOPT. 


{cj Cebsmokies— c<w:W. 

the natural mother of a Kimlu atlopted into ano- 
ther tranch of hia family by the mtya ilu'^amosh- 
yayana form of adoption does not, on account of 
eweb adoption, lose bet- nght of succession to her 
son in the absence of nearer heu-s An adoption 
in the absolute dwyanni«hyayBna form depends 
upon and has its efficacy m the stipulation enter- 
ed into at the time of adoption betn oen the natural 
father ani the adoptive father and does not de- 
pend upon tho performance of any initiatory cere- 
Koay by the natural father. JisilAni hit r Sats 
I.ai.{ 1004) . . . I. L.R. 26 AlL47a 

68. — Gayawftl pyiestn— CW om— 

Aprcrineni h#tue«n aJofihoe motkernnd adopted M>n, 
nol depending upon the vaiidtty of the adtiplioti — 
JJri’OCfttMJii of agreemertl— Contract of service — J’er- 
minotion on nofice — Emda’jmeni of priad Plaintiff, 
the widow of a Gajaniu priest, purpiwted to adopt 
the defendant, a married man, twenty-four years 
of ago. in accordance uith an ailcsed custom by 
Mhich jt was said the childless \udoiv of a Gaya- 
wal priest )s allourd to make such an adoption in 
order that the adopted eon may get his feet uor- 
shipped by the clicnttle of herfamdy (orherown 
imnediate benefit and uJtimateiy for the benedt of 
the adopted eon uho tates inheritance her 
estate as iFel} &s the estate o/ her husband. The 
son 80 adopted was, it was further alleged, liable 
according to the said custom to be dismissed for 
miscoDduot. At the time of tho adoption the 
pkintii! executed a deed vbicb recital the fact of 
the adoption having been mailc pursuant to the 
above custom and specified the circumstancrs under 
uhich the arlopticn might be canoeUed. The al- 
leged custom not havir^ been established • Held, 
that the adoption uas not valid cither as a doWaJi- 
or a iritima adoption, the necessary rites and cerc- 
monjcs not having been performed ami the defend- 
ant having already been invested «ith the sscred 
thread, mamed and bad a son at the time of adop- 
tion, that the tran'iaetion uas essentwllv a contract 
to enable the plaintiff to keep up her connection, 
spiritual as veil aa uorldlj, nitb her bosband’s 
clientele and to enjoy the benefits resulting from 
such connection, and this contract did not depend 
fonts validity upon the vaklityof fheaJoplioaand 
was consequently enforceable That the contract 
was not determinable at the mere choice of the 
plaintiff The contingencies ivhich in the conteni' 
ptation of the parties was to terminate the contract 
B<jt having ansen, the plaintiff iras not entitleil to 
rescind the contract Idanell!/ v. X. and JV— IR 
ilaiiuwy. L R. S Ck Ap]>. 9i2, 9dO, and .St Barpa- 
hoA V j/ ; FAeclric Co , 40 L. J?. - 4 . 38S, referred 
to The contract rn this case uas not a contract 
of BcrvKJc (crraiuable <in notice. SemMe! Tbo 
obligation to employ a specified priest i« rather 
A roalter of conscience than & juristic obliiratioa 
enforceable in a Court of law. Lacaiii D it JlOHO- 
srais V. Kisses Lali. Tahaui Mahaton Osya 
UC.W.N. 147 


I L Childless Hind” ■ • 

toadoptason i 
aaonil&ta • 
is required 

vithhim, bi -o„j,aUoti. Rajejoibo 

NaKAIX LAHUUEKf. Saboda SoonobreeDebu 

16 "W. B. 643 

’ 2 . Husband or widow after 

bis death — 3fodMo/ adopting Aontinriii^ — 

bo made either bv n *~"- 
his wives after 

upon her for lb. .w.. 

BADnrrit ilOQKE ,;..-iilOORANATH MoOKEB- 

JBE . 7'W.K. P. O. 71;4 21Ioe. I.A.414 

, 3, Widow succeeding ns heir of 

son — SSeei of, on ngtii to adopt. A ivicfow 
succeeding as heir to her own son docs not lose the 
right to eiercifc the power of adoption. Byeant 
Monbb Roy r. ^isto Soonderee Roy 
I 7 W. B. 302 

j 4, — Giving in adoption— 

— Pafenwf granilaihtr. iVhen the natural father 

I isdeadand the Biotberw living, she is - 
I eon whocan e'rr •- 

not 

pers ** case. Oot- 

tECt .J ouUAf V DniRsaJsoJi VsaiiflAJi 

10 Bom. 835 

See Kescbawa v. Nisoapa 10 Bom. 866 note 

5. Joint pru/fls 

/other flftd nwtfter— Brother— Consent o/ faijter. 

Amongst Hindus In the Presidency of Bombay, a 
valid gift IQ adoption tan be made only by the 
natural father or motlierof the son given or by them 
both conJomtJy. They cannot iomtly or ecverally 
delegate that authority to another petaon so as to 
validate a gift by him, made after they are both 
deceased. Therefore, a gift in adoptioft by the 
biotbcr of the adoptee after the decease of tis 
father and mother, though made with the previous 
assent of h« father, iias held to be invalid- 
BasDoruvrA bis BasWsqaepa r. SiiiYuKaAepA 
BiH BALLarBA . • 12 Bom. 268 

8. Adoption among Jains—Deof 

of odSfiyon. wth'diy of — AwfhJrify of widow. 

A B, a member of the community of Jams of 
Maivadi origin, who form part of the inhabitants of 
Ahiaadoagar m tho Deceao. * ? 

natwr»» — ' 


„ i/, » uiotoerof 
' .... sviM not live to carry her intention inW 

effect After her death, C J) And E Eiaoetber 
brother of A B), with the assent of the ° 

eeaior membereof tb*’* — 
ceremony of gi 
censed A B and 
of agreement w _ 

was executed b. ' ' • 

wfthtbepropert . * ' 
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mNDU LAW— ADOPTION-toniJ. 

3. WHO MAY OR MAY KOT ADOPT— conW. 
B. lldd, tbat tbo adoption was invalid, and tiiat 


their divergence from Hindus in m lUcrs of religion ; 
and Hindu law docs not allow any one but the widow 
to act Mcariou«ly for the man to whom the eon is to 
be afhliated ; the widow is a delegate either with 
-expr«sa or implied authority, an<f cannot extend 
that authority to another person, po as to enable 
him to adopt a eon to her husband after her decease } 
not only a giving, but an acceptance by the man or 
his wife or widow, maniiesteil by pome overt att, 
being necessary to constitute an adoption by Hindu 
lav. BiiaoaVajcdas Tejital V. Raomai. oftna 
IlitULAL Lacbmiamdas . . 10 Bom. 241 

7. Dtalh of only ton 

ftaving tcxdoua in hftiimt of fathtr — Suifguent 
death of father — I'estinj of father'e estate m son't 
Kidows-— Adoption by son’s senior teidote without 
consent of junior tenfou — Dhtsting of tstaU. By 


itid after ahe* inherited the estate, la walid! 


authority of a widow to adopt is at an end when the 
estate, after being Tested in her son, has passed to 
the son's widow An adoption by a widow in a 
divided family cannot divest any estate other than 
her own and her co-widow's except, perhaps, 
with the consent of the heir in whom the estate 
has vested. AstA^a v. Mahadoaoda 

L L. H. 22 Bom, 416 
8. . Members of Talabda Koli 

caste — Absence of spiritual motives for adoption. 
It is not a necea'iary canpequence of the circum- 
stance that the spintoal motive for adoptloo, which 
exists amongst the higher castes of Hindus, baa 
no influence upon the Talabda Koli caste, that 
its members may not lawfully adopt. Biula 
Nahana t’. PawshitHabi . l.Ii.R2Bom 67 

0. Naikine (dancing girls) — 

Adoption, invalidity of — TTani of presupposition 
■of husband. The pUintii! and the defendant were 
naikins. The plaintiff, as the adopted daughter of 


HIKDTJ LAW-ADOPTION— co«W. 

3. miO MAY OR JLVY NOT ADOPT— 

10. Adoption by minor — Potoer 

of minor to adopt orgive permisisonto adopt — Age 
of iiserelton. According to the Hindu law prevalent 
in Bengal, a lad of the ago of fifteen is regarded 
as having attained the age of discretion, and as 
competent to adopt, or to give authority to adopt, 
a eon. Jomoowa Dassya v. BAMAsnnDAitt Dassya 

I. L. B. 1 Calc. 289 ; 25 W. B. 235 
LB.3LA.72 

11. Age of diKre' 

iioit An adoption is not invalidated by the mere 
fact of the adoptive father being a minor, if he 
baa attained the years of discretion. Such an adop* 
tion La not attended by any civil disability. Rajes- 
DBo Naraix LAnoREB f Saroda Soosdtoee 
Dehia 16 W. B. 648 

12. Minor widow. 

A Widow, although a minor, is competent to adopt a 
son. Mosdakiu* Dast f AdixatuDey 

I. L, B. 18 Calc. 69 

13. Adoption by widower— 

1’ofidity of adoption. An adoption by a widower is 
valid accoKling to Hindu law. Nagapfa Uoaea v. 
SOBBA Sastby . , , 2 Mad. 367 

ClIAXDTASEEnABfBU T BlUMIlAXXA 

4 Mad. 270 

14 . Adoption by an unmarried 

man Adoption by an unmamed man is not 
invalid. Coral, Amaxt v. Nabayan OoxEsn 

, I. L. B. 12 Bom. 329 

16. — Adoption by man who baa 

never married — Validity o/ adoption, StnibU: 
The Hindu law Ooesnot prohibit an adoption by a 
man wbo has not been married. Cbaxdtasbrka* 
atnv V. Bbamhaktia ... 4 Mad. 270 

16. Adoption by husband with 


snAiiMAGABu . . I. Jb. B. 3 Mad. 160 

17. Adoption during wife’s 

pregnancy — Poitkumous son, Bighti of , in family 
property — IViTf fi'mitiny legal share of such son. 
The adoption of a son by a chihUess Hindu is valid, 
Allbongh at the time of adoption his wife is preg- 
nant. The possibility that a son may aftenrards be 


LIaB. 3Bc^ 545 
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HIWDtr IiA'W— ADOPTION—wnJi. 

3. WHO MAYOR MAYNOT ADOPT—conftf. 

death An adopted son stands in the poaitioa a 
natural son. subject to having ha share reduced to 
one-fourth in the event of a natural eon being eah* 
sequentiy born, i? died, leaving him eurviv- 
tog bis widow, who was then pregnant, and the 

defendant, whomhe bad adopted few ^ys before hw 

death. By lua wiU Jt directwl that. »a the event of 
a son being born to him after his death, hii property 
should be divided equally between such son and tho 
defendant, but otherwise all his property ^ to go 
to the defenflaat SJiortly after Jl's d^tb, n son 
{the plaiatiff) was horn. The present suit was 
brought by the guardian of the piaint.ff to r«OTer 
the family property from the i^fcndant It nan 
contended that the adoption of the defendant was 
invalid having taken tUee rluring the pregnancy of 
the plaint.ff.s mother, and tliat R’^ will, in so far as 
it was in prejudice of the pkintiS’s right as a- son. 
was also tovabd. i7«W. that the iwloption of tho 
dofenduntby^waa valid. notwilhstandiog that/ra 
wife was pregnant at the time of the adoption. 
Beid, also, that R’« md was inoperative in ro far as it 
reduced the plaintiff’s eharo to a moiety of the pr^ 
perty. On the birth of the pUmtiff, the defcodsnt. 
M the adopt^ son, bccsaie by Hindu law entitled 
only to ©ne-fourth. tho pUintiff, as tho natural son, 
taking the other three-fourths 
CHANDB 1 V BHlMAfUARYA I. Ti. B. Bom. 105 

18 Vaiabya who has tindor* 

gone the ceremony of Vibhut 
« to intni^mtu h adoji There is nothing m the 
books of authority amongst Hindus to • 

Vaishva who has undergone the ceremony of vi^n 
Vula H incapable of adopting a son- IJ « 
that eficct exists, it should bo pwvcd by 
tory evidence MHaiSAB.u v. a».26 

DOTAC.in.vn . . . 

10, Adoption by leper— r««- 

'f he Hindu law doci not prevent 
. i_ ASUSD 


HUTOTT IjA'W'— ADOPTIOIT— < onM. 

3. WHO MAY OR MAY NOT ADOPT-conW. 

her to adopt a son) cotpore-vlly acceptt^ 
to fldeptioh from his natural father, who 
betonged to a different gotra from her 
imsbaod. Thero were no formal declarations of gir- 
tog and taking the child and datta homam was not 
formed. At the time when the child was handed 
avn to the widow, her husband s cwmo 
to the house, and the relatives of the ch2d 
members of tho caste obstructed the lemoral oUhe 
oorp^ until the child bad bwn ^cepted « 
and tho widow had executed a 
Sdd, that there was no valid adoption by the • 
Ptr Curiam . Obstructing the removal of a 
bytSiedciaKiV.mdoworliw 6 “*”*'*'' ’ ’ 

J.dc an .JopLon irnd •'SnJ'l « douaB-rt V “ X, 

.aflacacc," ».!. M «e d. fined by ..16 or 10 ol tte 
Contncl Act. Diet, .n Ste.neH Ofio,e <'■ 

.qunc/^n Daft I, £/• R- d Cole, dSI . A 
SSD. » lb ineiJeot. 0l B fa™*' “ W‘"," 
Ob5ei,.tions on the neeauty ,““b„o 

cetemonM edoplion •“'’"S®'"’’''?”'*?"”,; the 
eUa. «d on an ndopMn 
poUnbon ot tko lS£d"l4 

KASUtA V. ALWAS SeTTI . 1. **• 


. Adoptive mother 


dity of rtdoptwn ice c, 

.V leper frem giving toa son in adoption ' ' 
MoHUH Mo^oo^^lAW v Goan-o 

""^20. Person under 

from death of relativo— I’of»d»<y «/ 

Objeetjon that tho respondent s adoption not 
valid bteause the adopted son wai "L* 

aisUr. and also because it was 
adonter was under pollution in consequence of the 
.lea?h of a relative. Upon a conflict 
to the time of the relative'-, death, the Pnvy 
decided in favour of the respondent The pct^ w 
pollution, according to Hindu law, is sixteen days. 
UAMAJ-nfOA Pn.1 fci V S<inASivAPi^«^ p 0.25 
0 Moo. i A. 506 

2 J, — Wtdow v^OfO 

husbatui'i rcrpft haf nol Seen removed — 
duTtHo poKution of adopUt-e parerl — Coatract Act 
{IX of JS72). « 15. 10 —Coerrtcm—Vndue tn- 

fiuence The minor widow of a deceased lliaoart 
tho Koraati or t'aiav a caste (who bad authorixed 


under Dilution— Adoptive mothtrof fame o* 

tL7,!m-&7rd- I- “ ‘o 'I'T' KT.’*" 

the adpoted son of a de'-e-— 

ar.'-e«---' *■ 

.*4 performed sub- 
i . .uat toeplamtiffhadsinceUeu^oS* 

7 rt.yK.ioa»tr fiw *>•« -"fi"- 

valid for the reason that the ^ gotrom 

mother was to 

a. b» f i"- ™ jeroms «>- 

tbb A«tad.ril B-S 

raia.ly bStte »<li>P>">'> IS M»a- 

OActo.« WldbW»'™£: 

Uwu'lo.dtp’- 

1 competent to receive a son »« jj. l B, 362 

' lAi&mf.SsODAMIWtDASI . 



( 4501 ) 


DIGEST OF CASBS. 


( 4502 ) 


TINDU LA'W— ADOPTION— fonW. 

3. ^VHO MAY OR MAY KOT ADOPT— confJ 

Rnt tf TnAXOiTHA'nR »■. Rami 

1. 1>. B. 6 md. S58 
ixhcrc tho particss howrcr, avere Sudraa. 

24. — — Vne)ia*lity of 

iridoie after tf’finy of estate, effect of, on jtoieer of 
ninjiticn — Suit to tri aside adortion One O died 
leaving him surviving hn nitlow I’and his undivid- 
ed eon a, who subsequently also dic<l, leaving him 
surviving liis widow P and a son P, who died short- 
ly afterwards. 7 adopted the plamti0, and im- 
mediately afterwards P adopted the defendant. 
The plaintiH sought to set aside the adoption of the 


the defendant Her e^tcncc an<i the vesting m 
her of her husband’s estate rendered the elder widow 
7 incaiuble of adopting. Tho estate, having thus,^ 
vested in P, would not be iLveated by her subse- 
quent QQchastity. and therefore the inquiry into her 
chastity was irrelevant. Kesrav Ravwr<sir<a r. 
Gomn) OoxKSn . . L L B. 9 Som. 94 

86. ■ XfntonBttred widow— Pefi- 

dily of adoption — Can/lieting opinions of Shastrh 
ns to vatidilif of adoption. In a suit to uphold the 
validity of an adoption toado by the defendant 
of the plaint iff. the defendant admitted that she had 
performed certain ceremonies which she intended to 
bo an adoption of the plaintiS an son of P ; but she 
alleged that at the time of the said adoption she bad 
not, nor had she since, undergone tonsure ; and 


plaintiif was a valid adoption. Prom the evidence 
it appeared that the requisite religious cere- 
monies had been performetl. Before the defend- 
nnttookpartinthem.Shastris weroconsnlted aa to 
whether the defendant, while untonsured, could 
ITopcrly do so, and on making certain expiatory 
Lifts she was pronounced competent. Under such 
vircnmstances, the Court could not bold her tf* be 
incompetent. Even if other Shastris ncre of a 
different opinion, a Civil Court could not decide 
l«twcen conflicting opinions upon such a question of 


HINDU LAW— ADOPTION— con/i 
3. WHO 5U Y OR MAY NOT ADOPf-ron/d. 

opinions of other Shastris expressing or entertaining 
contrary vieirs. Ravji \’i.vayakrav Jaooax- 
KATB SnAVKARcrr f. I.AEsnM(n ki 

L L. E. 11 Bom. 381 
28 . '. Delegnlion of au- 

thority to adoft — Ceremony of ndoption Under 
tho Ilinda law, the widow only can adopt a son 
to her hnsband and she cannot delegate this 
authority to nn 3 ‘ other relation. Where a widow 
performs the princi|>al part of the arloption cere. 


“• * f L.B. 22Boin.B90 

27. Bights of adoption of elder 

widow— .4rfop/io» by younger Mi'doic tdthout 
content of elder icidow inrolid, although child 
eelected by both tcvloier—Righl of srleeHon. An 
adoption b^' a younger widow, vnfhout the con- 
sent of the eldest avdow, of a bo^' nbo has pre- 
viously been eelected by all the widows for aaop- 


themulualaeUofipvingBDdreceivmg the child are 
aceomfiiished, aud until they take place, there is 
necessarily a locus penilentia for the elder vndow 
of wbKh ehe may avail herself, although contrary 
to the wishes of the other nidows, b}' changing her 
mind and selectmg another child. To hold that any 


complete the adoption which, at the most, was only 
in ffert. B died in 18G.5 vnthoutason, leaving three 
widows, viz., L, A, and C, of whom L was the oldest 
and C the youngest. Tho plaintiff was unanimously* 
selected by the three widows for adoption after tho 
death of their husband. The unanimity continued 
down to May 18C0 ; but on the ?0th Juno 18G(t L 
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BINDU DAW— adoption— fc««- 


3. WHO yViY OR MAY NOT AIK>Kr-«)«U. } 3. WHO MAY OR MAY NOT ADOPT-^otW. 


adoption n as invalid, having been eafrieil out with* 
out the consent of A, the senior widow. He further 
fontende<i that tho plaintiff’s claim to the property 


and therefore was not entitled to tho property in 
dispute. Ills adoption by C, the vounger widow, 
without the con'icnt of A, the senior widow, was 
invalid PAinimw v. BAvnAV 

I. L. H. 13 Bom. 100 


HINDU LAW— ADOPTION—cofttA 


inheritance a son adopted by him. Such a atipula* 
tionwnseonfrflrytotholawdeclaredin the Tagore 
CoK, 0 B. L. It. 377, and was ineffectual to prevent 
the son’s exercising his right of adoption Spbita 
Raw V. Raw op rnrAPtnt I. L. B. 0 Mai 489 
L. B. 18 E A. 87 
aa ■ Adoption by wife-^Sanctici 


to uife to arlopl tn husbnnd's Utdhne. ^AcMrding 


- Adoption by a mother after 


the death of her son who has l©ft nei- 
ther child nor widow Under tho Hindu 
law, ft mother is competent to adopt iihen her son 
dies leaiing no widow or other heir nearer than 
herself. Gavdappa v GmiiULtAPPA 

I. L. E, 10 Bom. 331 

2B. Adoption by widow, but 

ceremonies performed by deputy (by uncle) 
— Vohrfdy o/flrfoplton Where a mother, in pursii* 
ance of tho proruis© of her deccase<l husband, 
allowedher son to be adopted, hut did not herself 
attend at the adoption ceremonies to give him in 
adoption, but commissionevt her uncle to give the 
boy on her behalf r //e/d, that the adoption w.m 
not oa that account invalid. Vijixbaho.vm i’ 
lyASsatBcx . . .8 Som. O. C. 244 


I sindhu pointed cut Dictum in the case of ColUdor 
i of Modum V .V. Ratrvding'i Salktipalx, 2 Ifao. 
I 220, “that the opinion of Deranda Bhatts ra^ 
1 hare been that the assent of the husband sto^ 
I upon precisely the same footing, and was of the 
same scope, in the cases of giving and receivuig 
(by Ibo infe uj adoption), questioned. A 

Bavaiii r. Na»a Masca-SB . 7 Bom. A. C. 

34. Power of wife to gwe ia 

I Adoption— Coiweu/ ot Gortmment to udoj^Kon^ 

I Kcm-Mfilmert of coodiliom of arfo/ifion— 

I , ' . n . ft . i*,» (i-nrs Tiin" in the non. 


30, — Adoption with consent of 

father, but ceremonies performed by de. 
pUty—Vnliddy of iirfoptien. Where the father of a 
boy gate hw formal consent to the adoption of his 
son, but Has prevented by aicknes* fcom attenoing 
tho adoption ceremony, and ilelegaCed to hw 

*1 • * ,( 

talid. 


SI. . Adoption made by brother 

in pursuance of father’s agreement— Voit- 


S2. Son, adoption by — Son’s 

pouer to adopt — Impartible e^tale—Failure to 
prois allegni custom in a famtly agninH adoption-^- 
Invfdid agreement beturen fn'her and father’* 
brother, tn a joint fimtl’j, contrary to Tights of sna 
already born Tho brothers, undividcil under the 
Mitahsharn, the famJy estate being an uuparlible 
umindari in the possession of one of them who 
bad a son, contracted inth each other that, in the 
c\ ent of an indefinite failure of male issue in the line 
of either of them, the estate should descend in the 
tree p{ the brother bavin" aurasa (self-begotten) 
issue, and should not be alienated from the line of 
the latter bj adoption Held, that tius conttact&d 
not bind the son not to adopt, or exclude from tho 


cucumstances from vhith the husbands iii'-aeut 
, cbornfm,,!. 

1 Adoption by widow— 

Anthonty of hvJbatA^Constnl of saptnaeui. A 
widow cannot make a valid adoption u ithout pdher 
the authority of her husband or the consent of the 
eapindas. AeundaW Ajdlu. i-. ggg 

33^ Authority of h<e*- 

land—Certmomea, performance of. In cases of 

adoption m the DattaU form, must be proyeti 

that the wklow had the authonty of her husbann 
to adopt, and thrt she made the adoption wMn 
tho boyadopteiJwasunder six years of ag®’ 
svifh tho prescribed ceremonies. • 

HABTABKOOjrWAB . . • -ASTa ^ 


CuasHBajA SisGU • • b W . al- 

gg Prohibition by 

iHstH^na^ESect of an adoption ’f ‘’'TS 
-Concealment of rights from »ndo.e. Ajunuu 


I . 
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HINDU LAW— ADOPTION— fOBiJ. 

3. ^^^OMAYOnMAY NOT ADOPT— fonfi . 

adopt without the authority of her huabatwl piven 
prior to his ifrcoa’c. Where a Hindu chihUcss 
husband, when at the point of death, poiittrely 


Bbatta must have been that the assent of the 
husband stowl upon the same footing, and was of 
the scope, in the case of pn ing and receivirp ” fa 
son m adoption hi the uife), questioned, \\herc 
an adoption by a >oung Hindu uidow is aet up 
against her and to defeat her rights, the Court 
Vil! evpcct clear evidence that at the time she 
adopted she uaa fulij mformeil of tliosc rights, 
and of the effect of the act of adoption upon 
them; and if it find that fraud or cajolery was 
practised upon the uidoiv to induce her to adopt, 
or that there has been suppression or conceal- 
ment of facts from her, it Mill refuse to uphold 
the adoption Ba^abai v Balauiip Vexkatesu 
Rajia EjU-t .... 7 Bom. Ap. 1 

89. AnlhOTit'j io 

adojA Jiinmen, eonseni o/— Profulufion to adopt 

According to the Hindu law current in the Dra- 



ance of a religious duty and not capriciously, or 
from a corrupt motive The widow cannot adopt 
where there is a prohibition by the husband, direct 
or implied. Coixectob or SIadcra v . Motu 
Ramalixoa Satucpathy 

IB L. B. P. C. 1 : 12 Moo. I. A. 397 
10 W, R. P. C. 17 
BO. in Court below, Collector or MAoinis t. 
Mtmu ViJAYA lUOURADA JIUTTW IIaJIALIYGA 


succeed to lier only. Collecioe or Tinnoor r 
IlCBBorrRsiuD JIoncTfT . . 7 W. R, 600 

Smuo Kooerxc r. JooorK Scran. Boolyi: 
StMTo r BrsexT Kooebee . . 8 W. R. 165 


HINDU LAW— ADOPTION-eon/d. 

3. WHO HAY OR HAY NOT ADOPT— conW. 

41. — Aulhoritif of hu!~ 

band — Permisfiofl of rdatnet or t/ounyer tndov 
— Jlaralha eountri/ In the Maratha countrv a 
Hindu widon mas, without the permission of'her 
husbaml and without the consent of his kmdred» 
adopt a aon to him it the net is done by her m the 
proper bond fide performance of a religious dutv, 
and neither capriciously nor from n corrupt motive. 
An elder Ilimlu widow has the power to adopt a 
son to her doceaseil husbaml without the consent 
of a younger widow Raeiiusrsi r BAORAbAi 

6 Bom. A. C. 181 

42. Adoption bij a 

tridow utio<o husband died tchde n minor — Implied 
iiNffioriP/ frotn juiiior hutLand — Adoption from 

eorrwjrf and improper moliief—Onus of proof 

Adoption iH Oujarat — Kadin Kiinbi cahe, adop- 
tion amony — Cutloin ai to ailoption. In the Sfara- 
tha country a Hindu widow nmv, without the per- 
mission of her husband and without the consent 
of her kindmi. adopt a son (o him if the act is 
done by her in the proper and bond fide performance 
of a rcliaious duty, and neither capriciouslv nor 


properly socaUed Ajiart from local or caste custom^ 
the general law m Gujarat must be taken to be as 
aUtM m ^alhmabai v Hadhalai, 5 Bom A. C. 
ISJ. A wkIow has implied authority from her 
husband to adopt, oven though her husband be a 
minor Where a iridow adopts, there is a presump. 


the completion of his sixteenth y ear, and who was 
separateil from his brother : Held, that the adoption 
nasvalid The authoritv of the husband to adopt 

S 1 . 1 .l.v- -u V... . n. »l.j, 


nusnaiuj, as ueu as lu lau ease oi one wuu uad 
attained hn majority. A Hindu widow having 
adopted a son about eight years after her husband’s 


was made on an inauspicious day showed the 
anxiety of the widow* to adojit, but not the motive. 
Patel Vaxdravax Jedsas i* Pattl Masilal 
CnrMLAi. . . . L Ii. R. 15 Bom. 665 

43. _ 21'tireaoftri'dw 

IB adojtiny — AdofJi'on from corrupt moliees~Pre- 
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HUTDTJ LAW— ADOPTIOir«^^/iirf. 

3 ^\'H0 JIAY OR JIAY XOT ADOPT-«obW. 


zzieo sotr£qu2red> lAdC ujt> L-(.‘reiuu;>/ iija lA^t 


-m que&tion. wuevtivi luu pii.isuiijpi.tuu utuv •*» 
adopting nidow has perforrncd her duty from 
proper motives ought or ought not to he deemed ao 
irrebuttable prepumption, is a question whichstdl 
tetnaina to be judicially decided. The fact that 
the motives o( the widow were of a mixed 
character is cot eufBcient to rebut the presump- 
tion — Patel Vandravnn JtJiisan v. Paid JIamlol 
Chtinilal, I, Jj. P. JS Bom. S6S. The fact that 
the widow baa made terms for herself with tho 
father of the boy to be adopted, or that she has 


Courts that unless she had been assured by tlio 
father end guardian of the adopted boy that sho 
irould receive 114,000, she U'ouJd act have adopted 
him, but it Uds not found that she had not the 
speoul benefit of her husband in view when she 
made the adoption : ffeU, that the presumptioD 
that she made the adoption from motives of duty 
was not rebutted, and that prcsiunption should bw 
allowed to prevail. MaH-MiLfiSirvAR Fonpba v. 
DnnoABAi . , . 1 . L. R. 22 Bom. 100 

44. — — Motive in adopt. 

iny — Adoption made h'/ a widow to defeat Ike 
claim of Iwr co-widow to a share in her "hniband' s 
estate — Validity of such adoption .Vn adoption 
made by a Rmdu widow is not invalid, merely 
becau&e it is made v.itb the object of defeating the 
claim of a cp-widow to a tbare in her husband’s 
pronertv. Bhimawav Sakoawa 

I. L. R. 22 Bom. 206 


HINDD LAW— ADOPTIOU-^OTa. 

3. IVHO M.IY or. MAY NOT ADOPT-co»W. 

ktadicd, 13 valid, or whether the recognitioa of the 
adopted Son by the next reversioner would likewise 
render the adoption valid. LttA PABBnuLAi v. 
3IjxjfC .... T. 1. E. 14 Calc. 401 

^7, ~ ■ — • R'ldoio orfopfui'7 

to her deceased hasband, with eanseni of sapindas 
—■Effect of estatehavimj already vested in the widow 
of a eon. A son’s widow having obtained her 


Ram Kishore Aeharj Chowdhry, Jp’3/co. /. A. 
179, and Padmakumari Pebi r. Court of Wards, 
J.L.R.a Cnle. 302 : L. R. 8 I. A. 229. Thaxak- 
sur. r. VnjiBATARAMA , L L. R. 10 Mad. 205 

48, — — — — . ■ Consent of hn». 

men — Vite4ing of estate. Although, as a general 
role, the adoption by a Hindu widow of a sea to her 


already vested in a third person, e g , the widow 
of her husband's deceased brother, the consent 
of such third person uouJd appear to be neoessaiy 
to give validitv to such an adoption. Rahhmabat 
V, Radkahai, 5 Bom A. C, ISl, and ColUttor of 
Madura v. Mviu Ramalinya Eathupathy, 22 Moo. 
1, A. 397, commented on and compared Ror- 

cif 4 No HiKnouAL V. RasmiAKvi 

8 Bom. A. C. 114 

49. ■ - — Consent of re- 

latives. The doctrine that the consent of all her hus- 
band's relatives 13 requisite to make an adoption by 
a Hinou widow vchd is erroneous GOPAt. SeRI* 
dhab DiKSHiT Patvasdhas t. Kabo VinavaJ 
DissniT PATVARpnAK . . 7 Bom. Ap. S* 


46. — Motives tn mat.. 

ing adoption. Held by a Full Bench (Hoskijso, J., 
dissenting), that in the Bombay Presidency a widow 
having the power to adopt, and a religious benefit 
being causeo to her deceased husband by theadop- 
'tion, any discussion of her motives hi making the 
adoption is irrelevant. RAMmANDRA BRAUArAwf. 

Nanabrai . . I. L . B. 22 Bom. 558 

46. Consent of Im. 

dred — Validity of adoption. Qaisre • \Vhether the 
ruling in Collector of Zladura v. Mootoa Rama. 
Unga Salhujuilhy, 12 Moo 1, A. 397, applies 
to cases governeil by the Mitaksbara law in 
Korlhcm In<lia, and whether an adoption mode W 
a widow after the death of the husband without tus 
express consent, but with the consent of his near 


60, • Permission of 

hv^and — Theory of adoption. Accordmg to the 
law prevalent m tho Dravida country, a Hindu 
widow, without having her husband's egress pet- 
ntlssioii, may, if duly authorized by his kinclred, 
adopt a son to him Collector of Madura v. Muiu 
Ramahnga Sathupathi), 12 Moo I. A. 397, rc'oC’ 
red to and approved. Senible ; In the case of a 
undivided family tho requisite aufhonCy 
must be sought within that family, and 
given by a single separated and remote fmaman. 
Speculations founded on the ‘ 

tSo law of adoption now prevalent m I'l 
■mbstitute for the oW and obsolete 

,uig op .eed to a hosbaod by aoloal procreation 
!SdiJ,i...Wo.,a stoond of jodm-l *cisron. 
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ViRADA POATAPA RAOntTKADA DtO V, B&OZO 

KiSBOBo Patta Deo . I. L. K. 1 Had. 60 
26 W. D. 201 : L, n. a I, A. 164 
sc. in Court below Brozq KisnoRO Patta 
DeVC V. VARADin VuiArBATAPA SBRI RAOnUSATHA 
Devu .... 7 Had. 801 

61. - — . , — Adoption tn 

Dravida cou'iiry — Widow's powtr to adopt unlh 
consent of eapindas — Motives for maiinQ oefoptton. 
According to tho Hindu law, a widow who has 
received from her deceased husband an express 
jiower to adopt ason in the event ol hia naturalA>OTn 
son dying under age and unmarried may, on tho 


uy, a uiuuvi, luiuuui Buy j/:iiuissioii iium ucr 
husband, may, if duly authorized by his laosmcn. 
adopt a son to him in every case in which ench 
an adoption would bo valid if made by her under 
written authority from her husband. Tho observ- 
ations of the Judicial Committee m the Jtamnad 
ease, IS 2Ioo. J. .4. 307, to tho effect “ that there 
sho^d bo such evideneo of the assent of kinsmen 
as enfBces to show that tho act [of adoption] U done 
hy the widow in tho proper and bond fide perform- 
ance of a religious duty, and neither ca^ieioosly 
nor from a corrupt motive," con^dered and ex- 

? lameA Veu-axki Veseata KsisnVA Rao p. 
zszATA Baua LiEsaBt . L L. R. 1 Had. 174 
L.R4I. A.l:2eW.R.21 
62. ' Atith'.rUy of 

husband, express or implied — of widow to 
adopt — Assent of nearest sapindas Without tho 
express or implied authority of the husband, a 


INDU LAW— ADOPTION— COTifd. 

3. WHO lUY OR MAY KOf ADOPT— conii. 
youiito brothers disputed tho validity of the 
adoption. Two Courts having found against the 


decea^l, was an asse'nt by a sipinda to an adoption 
by a widow sufficient to support her adopting in 
the absence of an authority from her husband. 
It was decidctl that tinder all tho eireurastances 
under which this child had been applied for by 
the wndow and given by the father, the assent 
of the Utter was not one which had rendered 
the adoption %’alid as against the brothers. Thero 
WAS no sufficient evidence to show that the widow 
applictt to the lioy’s father to give his assent as 
saptnia to an adoption, on the ground that ho 
could not adopt without the sariinda’s assent. It 
was not necessary to determine whether this tapinii 
could alone have given a valid assent, if it bad been 
given to the widow as ono having no authority from 
her husband to adopt , and if it bad been given 
without hvs mmd having been influeneod by other 
and unduo conadcrations. Giwcsa Ratvamaivar 
r. GoPALA?.tT.\'AiiAiYAR . L L. R. 2 Had. 270 
Ic R. 7 L A. 173 

64. — Authoril’j of 

Aus6a>uf— Consent of saptnda. V, ono of the 
nearest male asptnios of S, gave his son in adoption 
to the widow of S in 1S78 Both the giver and 


divided from the deceased husband, for whose 
benefit it is desired to make the adoptioo, and also 
from each other, and equally distant from the de- 
ceased, there seems nothing in principle to throw 
doubt upon the eufCciency of the assent of some of 
them if hand fide given, if it be shoim thst the con- 
sent of tho others is refused from iatercst««l or 
improper motives or without a fair exercise of dis- 
cretion Parasara Bbattar V. RAROAnsrA Biiat- 
TAB . . . . L L. R. 2 Mad. 202 

63. ■ Authorilp of 

hushan^^Assent of eapindas. The ripi'nda of a 


66. Authority to 

adopt — Consent to adopt given by husband's family 
—Adoption trs undivided family— Ado/iiion to a 
husband separated t» estate. A irind': widow, who 
has not the family estate vested in her and whose 



. i. . *0“ of th< 

rfamtiff surf G (the widow of J) for posscMion 
of the famDy esUte. O chimed the estaU as heii 
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of her aurvm'ng son, and, ^^h^^o admitting 
the fact of tho plaintiB’s adoption bjk K, denieil its 
validity on the ground that tho mcmbera of the 
family had given no assent to the adoption. It 
was admitteil that A' had not rcce.vcd from her 
husband N anj* permission or du-cction to adopt a 
son Held, that the plaintiS’e adoption by K svas 
invalid, inasmuch as she had not the aiithoritj of 
her husband or the consent of )u.« undividetl co- 
parceners to adopt, nor did she hold any estate in 
Ibc property. lUMJi r Hhama-d 

I. L. B. 6 Bom. 498 

66. — — Undtvidtd Hindu 

family — Adoption icithovl the consent of husband 
or his tindu ided co-jiarceners and uilhout the avfAonty 
of her kvsland to adopt. A Hindu widow, who 
has not the estate vested in her, js not competent 
to adopt a son to her husband without h»s authority 
or the consent of his co*parceners with whom he 
was muted m estate at the ’tme of his death. K 
and V were two Hindu brothers. K liad a son 
who died in 18i9 in the lifetime of his father, but 
who was then united interest withhioifAh Adied 
In 1830, leaving him surviving his two nephens, S 
and P (the eons of his brother, T'Kand bis daughter* 
In-Uw, r (the widow of his predeceased aoo). At 
the time of his death, K was united in estate with bis 
nephews S and P. In 1871, Y adopterl the plaintiff 
as son to her husband and herself In 1873 the 
plaintiff sued Rand the sons of S (who died in the 
meantime) for a shate la the famdy estate. It was 
found that Y had not the authority cither of her 
husband or of her father-indau , K, or of any of bis 
co-parceoers to adopt Held, that the adoption was | 
notvahd //efd, further, that ft separated Idcisiusn 
was not (lualtfied to authorize the adoption. 

Dinkar .«!rTAnA3i ». GAWEsn SiVBAif 

I, L. B. e Bom. 606 

67. — — - Asaenlofamajoril’/ 

of sapindas — Presumption of bond fiaes — Ikgrtc 
of rehiionship of sapindas to husband of adopt- 
ing widow A widow, having survived her son 
(who died unmarried and issueless), succeeded to 
his estate, and made an adoption with the assent ol 
three out of the four of her late husband’s lainiidas. 
who were living at the time and who had been 
dmded from the deceased and from each other. 
The fourth sapinda, who had refused his consent 


^thvpnth,. 12 Moo I A- 397, and Porasara 
Phottnr V Pnn'jnrnjn llh<at>ar, I. L. P. 2 Mad. 303, 
trffTTCii to unO Considered Adoption bcinga proper 
act. It mi) ho presumed that, when the majority give 
their as«cnt. such assent nas given on bond fide 


3. irao MAY OR MAY NOT AHOVT—conld. 
grounds. lAbowever.it heshownthatthemajority 


EBtSHKAJfVA f. AXXArURyAM.MA 

I. L. B. 23 Mad. 488 

68. — Adoption Hithovt 

consent of itnsmen — Adoption of a brother's son in 
pursuance 0 / express authority of husband to odoji 
— Execution of such avihonUj after a long time 
since death of husband — Agreement by icidow to 
enjoy property for life, effect of — Acquiescence — 
Estoppel. B and B were brothers and vatandar 
buJLarnis ol a village in the Kaladgi District. B 


leVeiiue auiuuiiiies, auu auioiueu net iignt' i>.> m 
moiety of the ratan Suhser/uenUy in 1830 the 
defendant passed a dooiiizieat to B to the effect that, 
in consideration of receiving certain property as her 
share, she would not trouble Jt in the enjoyment by 
bituof the rest of the ratan, and that she was to hold 
and enjoy this property for her life. Tlie arrasw* 
ment continued till 1881. In the meanwhile, the 
defendant adopted her brother's son and made a 
gift to him of the property held by her under the 
agreement of J850. B having died, his son, the 
plaintiff, biougbt a suit against the defendant lor a 


that it was invalid, having been made without the 
consent of the plaintiff ; and that, after the death 
of the defendant, the property in the possession of 
the defendant should revert to the plaintiff On 


husband 
platnt'ff- 
enjoV for 
(I Hindu 
on the 
1 Hindu 


» of her poi-ers As a widow m 

ted from his brother in 

rid adopt a sou. wbicb right. wa^of a 

, she did not by the document whw! 

settlement, and recoscued tne , 

,nt .. lh.1 o! a wide, »!» 

et of separation having thus bcco 
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and haring been acted on for about twenty-right 
years, the plaintifi was not at liberty to impeach it. 
Htld, also, that, as the vidow of Heeparuted In 
interest from It, the defendant was at bberty to 
adopt a son wlthont the preTiana sanction of R or 
the plaintib. The fact that the adoptee was son 
of the brother of the defendant did not render the 
adoptee unfit for adoption, as it was a case from the 
Southern Maratha country. Utli, further, that 
though so long a period as twenty.fire years had 
been allowed to pass between the date of the death 
of her husband and that of adoption, that circum- 
stance did m any way extinguish the right of the 
defendant to adopt under circumstances catiing for 
adoption. Gntiotra r. 

I. L. H. 9 Bom, 68 
69. - — .4aoption hy 

uidou* intA consent cf falhtr~in.taw — Adoption in 
a united family— Consent of tht htad of the family 
The widow of a deceased co-parcener in a joint 
Hindu family can adopt with the solo assent of 


eommetie^ to bee separately {torn 7, but the tandiy 
estate was not dinded. In 18S6 J7dicd, leaving a 
widow without male issue. In 18b7 A'*a widow 
adopted ^e plaintifl with the consent of her father- 
fn-law ,8, with whom she was Imng. f died shortly 
aher the adoption. Thereupon the ptaiDtifi as 
adopted son sued 7 to recorer a moiery of the 
family estate. The defence to this scit was that the 
plaintiff's adoption was invalid on the ground that 
theadoption^d not been made with the assent of 
all the eo-pareeners. Rtld, that the adoption was 
vahd. As B, who was the head of the family and 
natural guardian of the adoptive mother, had given 
his assent to the adoption, the consent of the other 
co-parceners was not necessary. Vitiiosa v Baru 
I. L. R. 15 Bom. 110 
60. ■ " — — - Adaption 

tcidow vithnal content of hiuland — Joint of South- 
ern India — Evidence of odoptiOTi— Troof of custom 
— IFiIt oy alain vidoir. In a suit to declare plaint- 


HENDTJ LAW— ADOPTION— confef. 

3. WHO 5IAY OR 3IAY NOT ADOPT— «m<d. 

on the ground that thero was no reason for suppos- 
ing that tho parties to the present suit were other 
tlmn natives of Scuthem India whoso ancestors lind 
been converted to Ja'nism. Pniua AsntaM v. 
KaisnSASAsii. Asinadil^ v. KBisnuASABn 

I. LHlBBIad. 182 

6L Adoption by jci'- 

dov of a predeceased eon of oxener after the 
estate had rented ta the davyhten of the defeated 
otener — Aaaent of a minor davtjhUr t» ichomthe 
estate had tetlcd to the adoption — .Hati^ation hy 
the miner on attaining years of discretion — Adop- 
tion invalid — Aeqmueenee not eguiialent to con- 
sent. On the death of one V, his estate vested in his 
two daughters, one of whom was a minor. Six 
monl* ■*“ ■ - I- _ o 

(wide 
iff. 

the auopiion iieio, mat ine auopiion was mvauu, 
as the minor daughter could not give such a consent 
to it as would operate to divest her of her estate. 
Per Fcltos and Hosxixo, JJ. — Subsequent assent 
to an adoption cannot give it validity if it was 
invalid when made. Per Rakape, d.— The adop- 
tion of the plaintiff was invalid lor tho double reason 


imply an acquiescence, but mere acquiescence is not 
equivalent to consent. Vasppeo Visskp SIakosab 
V. BaAICQAKPBA VlKAVAE tlOPAX 

1. L. B. 22 Bom. 651 

62. ' — II .1.1 Adoption by a 

dauyhter-in-taie of A after the estate has vested in 
A't tcidoie — Pcrmfesion by A to adopt— Non-con- 
tent of vidow — DnestinQ of estate once vested— 
tFidow's authority to adopt i« Bombay— Zhvyhler- 
in-laio must haie permissior^Co-teidows — Adoption 
6y one eo-toidoi^— Adoption of a son older than 
odopfice mother. An adoption cannot divest a 
peivon of an estate which has once vested in him 
unless such adoption is made with his consent. 


1. L. R- 15 Bom- llO. Unless prohibited expressly 
or by implication, a widow in the Presidency of 


Bgaiusi. me ueus ui uei laiuei-uj-iAw. o was itie wi- 
dow of 8, who died in 1877 in the lifetime of his 
father 8. Foniteenye^ later, viz., inl801,8died, 
leaving a widow Saibai, who succe^ed to bis estate 

7o 


VOL. n. 
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fts his heir. In JfarcH 1892 S adopted the plainUB 
O as son to her husband, alleging that she had Jl't 
permission to do so. O auorl tor a declaration that 


f^ailiai’s consent, it w as inoperative and invalid. As 
Saibai did not give her consent t« the plaintiS'a 
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tntsvalid, and that the drstdefcndantnasentitled 
to the land. PaVAppA Aezappa Patfi. v. Appanna 
I. Ii. E. 23 Bom. 327 

64, inhert'ionee — Son. 

less uidoa — Usage of Jains — Right of tcidoie to 
adapt — Status of leidou) who has adopted. On the 
evidence given in this case: — //eW, that, accord* 


eS. - , Adoptionh^ «r»* 

dow of a predeceased son — Consent of inotter-in* 
taii>~~Rule that adaption *niut be by ividoto of the 
last full owner — Rxceptiona to this ri’l* By Hindu 
law AS settled by judicial decisions it is only the 
widow of the last full owner who has the right to 
taken eon in adoption to sucbow.ier, anda persooiii 
whom the estate does not vest cannot makea valid 
adoption so as to divest (without their consent) third 
parties, in whom the estate has vested, of their pro- 
prietary righta To this rule there are four excep- 
tions 1 (1) In the case of co'Widows Though, on 
the death of the husband without male issue, the 
estate vests in all hia widows, it has been held that 
the elder widoiv can, by adopting a son nith (he 
express or implied permission of her husband, divest 
the co-wiclon or widow s of tlieir vested rights The 
consent of such younger widows has not been held 
to be essential. <il}In the case of a mother who suc- 
ceeds as heir to an unmarried son, legitimate or 
adopted, who dies after his father In such a cose 


kinsmen ; and mayadopt a daughter’s son, who, on 
the adoption, takes the place of a son begotten. 
Quart. Whether on such an adoption the widow 
IS entitled to retain possession of the estate either as 
propiietoi or as manager of her adopted son. Shto 
SfXGH Rai V. Daebo . I, Ta B. 1 AIL 688 


Affirming decree of High Court in Sheo Si>on 
Rai t» Paeiio . . . . 6, N. W. S83 

6S, Widow of Oawal 

Jam sect— Adoption uitkaut authority of hus' 
band. * ' . . „ . 1 . , 1 


a son 
husba 
Rep . 
2il, 


xeiett^ to. Makts CifiKD Gotecas t>. JsaiT 
Stream Pran KpM*Rt Bist 

I. D. E. 17 Calc. 618 


66. - . - - Step-mother— Oampetency of 

elep-malher to ghe in adoption— Adoption of an 
adult, (n a suit to set aside an adoption, it appeared 
that the person said to have been adopted was an 
uoinam«l man of forty years of age, who had 
already succeeded to his father’s estate for twenty 
yean at the time of the alleged adoption, and that 
he bad been given in adoption by his step-mother 
without the previous consent of her husband, 
deceased. Held, that the adoption was invalid on 
the ground that under the Hindu law a step-mother 
cannot give her step-son in adoption £rcjnMe : 


while any difficulty as to the iahenlance and the 


death, his estate vested in hia widow V. In 1879 S, 
with V'e consent, adopted a son (defendantNo. 3). 
The plaintiffin this suit sued to recover certain laud 
which formed part of R'a estate, alleging that it bad 
been given to him by U. The first defendant 
alleged and proved that ho had bought the land 
the tlurd defendant, who was the adopted son 
of S, Held (dismissing thcsuit), that the adoption 


Avra Ban i. Veheatadri Affa Bap 

1. 1,. R. 16 mad. 384 

Q7, Qff^adr&othQT—Orandmothsr 

svece^ing to her grandwn — Divesting of estate by 
aJojilion. I7here a Hindu grandmother 
as heir to her grandson who dies * 

po»CTt»ni.tejoaaoptionJ>_at.ami^^^ 
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revived. Ramkhisusa Ramchandha v KimmAC. 

Ye^hwant (1902) . [I. L. E, 28 Bom. B26 

68. Mother — Adoption by a 

mother sweceedtnp (o her aon lu’io Ii<u fcctn m'jnritrf— 
Ceremonial eompHcney of tAe ioji no bar to the 
■adoption — Only limitation to a mother't right to 
adopt. A mother sucocedinK aa lieir to her deceased 
son, who has left neither wkIow nor issue, is com* 
petent to adopt, natwithstandiiig the fact that her 
deceased son had attained ceremonial competency 
by marriage, investiture or otherwise, before his 
death. The real limitation on a mother’s right to 
adopt when she succeeds as heir to her son does not 
depend uponthoinvcstiturc, marriage or ceremonial 
competency of her rlecca^ son, but upon the 
-question whether by such odoption she derogates 
from any other rights save her own Jivaj 
Krishna, the holder of a luilrarni vatan, mortgaged 
the t'otoR lands to the defendants m 1379 lie 
died in 1884, at the ago of thirty, without issue 
HiA wife had predeceased him, and his mother 
Tulsava therefore succeeded as heir. In 1894 she 
ndoptod the plaintlO and died shortly sCtenvspIs. 
In 1896 the plaintiff brought this suit to set aside 
ibe mortgage and recover the mortgaged lands 
The defendants contended, inter alia, that TuUavA’s 
right to adopt hvl been estvng\u$hc<l because her 
deceased son had been married and had attained 
'Oeremonial competency, and that the pUintiQ's 
adoption was therefore Invalid and his suit could 
not be maintained Held, that tbe plaintiff’s 
ailoption by Tulsava was valid, inasmuch aa it only 
affected her oivn interests and d'd not affect the 
vested rights of others VENRAPfA Bapo v. 
'JiVAJi Kbisuna (1900) 1. Ii. B. 26 Botn. 808 
60. — — Adoption by a 


I'bimbak Hasabkis t‘. SninsaRRAv Vinatak 
Basabsis . . , X. L. E. 17 Bom 164 

70. ■ ^ ^ ^ — —Prostitute — Adoption of a girl 


her death adopted a girl, then thirteen years of age, 
as her daughter, and by her will left the latter all her 
property as such adoptwl daughter. The Court 
-found that Slanji’s object in adopting was that there 
might be someone who, after her death, could 
perform her funeral ceremonies and inherit her 
property, and that there was nothing to show that 
she contemplated the girl foUon-ing the professton 
of a prostitute. Held, that the adoption was valid 
and that the adopted daughter was entitled to the 
property under the will. Per Cavdy, .f.— The test 
of such an adoption ivould seem to be whether the 
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StiEsnaiRiitAO YTthalbao (IOOJ) 

I. L. E. 26 Bom. 401 

TL Sudra lepor — Validity of adop. 

lion by a Sudra leper in Bengal— Religious cere- 
monies, competency to perform. In Bengal, a Sudra 
leper may adopt a child. Such an adoption ivas 
held valid, m the absence of any proof that the 
disease of the adoptive father was inexpiable or 
that he was in such a state as not to be able to adopt 
at all. SfTEmiABi Bewa v. Akavta MAtJA (1900) 
L Ii. E. 28 Calc. 168 

72. Widow— OAudo-i'inn Gameti 

Qarasias — Custom prohibiting adoption— Effect on 


to bo not proved A member of that caste died in 
1887 leaving a widow, and asonwbo died in 1839 
between fifteen and rixtecn years of age and unmar- 
tieo. In 1891 the widow adopted a son to her 
husband. Held/thni the a/loption was valid. It 
was contended that tho adoption was invalid oo the 
ground that the aatuiai aon had survived his 
father and lived to attain ceremonial competence. 


tbe son bad, or was treatra as having, attained 
such competence, the objection was not sustamed. 
VeRABUAI AJUBBAI t'. BaT HtRABl (190.7) 

I. L. E. 27 Bom. 482 ; 
8.C. L. E. 30 I. A. 234 ; 7 0. W. N. 716 

73, Co-icidoioi — Es. 

tale re«te<f ta one co-widoio by inAeritanee from her 


KasHiBAi (1904) . L^E 28 Bom 461 

74. Adoption ly i«. 

doer, under authonly from her husband, of her 
brother's grandson. The rule of Hindu law that a 


adoption being m law an adoption made by the 
srtdow as agent on behalf of her hnsband. The 
adoption therefore by a Hindu widow, in virtue of 
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a written authority to adopt giren to her by ter 
deceaBcd husband her broth»-r's grandson (or 
ton) IS not aecordinp to Hindu law an imalld 
adoption. Mvsammat Satias Kvar t. Lnthman 


referred to. Jai Sis’OH PiL Stirt'H v. Bwoy Par. 
&iKon (1905) . . . I. lu R. 2? All. 417 

75. Adoj4ion by tcf 

dow — Atilhonlrf io adopt — Jotni famtltj — Oift to 
daughter ovl oj joint property — Ztmtta of property. 
\Vhcre the w nlon of a deceased co parcener in a joint 
Ihndu family, under an authority- to adopt, giren 
to her by fccr huHb.,nn'» will, adopted a son, and 
prior to such adoption, a postbumous son was bom 
to the other co'ptrtener. fJeld (upholding Tvadj/, 
J.), that the ooi/ption was rahd The sole sut' 
wiring membet of a joint Hindu fdmil}, owning 
property worth from It] 0 lacs to 16 Isvs, out of the 
ineoae of such propertj , made & gift of R20.000 
to h« daughter and only child. Udd (rcversuig 
Tyabsi. J }, that the g'ft was valid, und did not 
exceed the limits of propertv. IlArHOO r. Man- 
RonssAJ (1P05} . . I. L. H. S9 Bom. 5 

76. Adoption by senior widow 
without consulting junior widow— 

of. An adoption made alter the death of a Hindu 
bt h» scnuii w I'low, after haring obtained the con- 
sent of bis sepmeias, but without consuitms the 
junior widow , i« rnJid and cannot be impeached on 
the ground that euch Adrptioo has the effect of 
<I» esting the c»tato of the junior iridow or firr infant 
daughter. /fai/lfn«Su» r. Radhahax, SB H. C. 
A. C. J. JSJ at p J$2 { Bhmaua r 6*«npc'ii.<», 
7. L. B. 22 Bom. 20G . Amam r, Xnhadifavda, 
7. L. B. 2~ B m- 4J6, referred to and foUoired- 


Aladvra V. Alotto'j 'Bamnhngo &'>ihttpatiij, 12 Moo.l. 
A 397.412. KABAYaNASA.'ii Naick r Makoshnal 
( 1905) . . . I. L. R. 28 Mad. 316 

77. Jains— biHlofli — Adoption of 

mamed man — Smt for di^rfonj/ion oj rnc«7fid,/y of 
adoftion — Burden oj proof Ihlt, that according 
to the law and custom p-e»ai’mg amongst the 
•lam community a widow has power to adopt a 
ton to her dcctawd husband without any t-peciid 
aulhontj to that effect, and if there are two widows 
the senior widow may adipt without the con- 
currente of the junior tvidow A widow is also 
competent, with the lonrcnf ot the eapindat, to give 
a son in adiption afttr iho death of her huslNtnd. 
i/rld, also, that aotpvion being amongst t/ic Joins a 


purely acciiliir institutioo, there is no legal objectioo 
to the adoption of a married man. Alanohar Lai v. 
Jianarai Bos, J, L. B. 29 All 495, followed. Chotay 
Loll V. Chunno Loll, L. B 6 7. A. 15, Amava t. 
Mahadgaudn, J. Z. B. 22 Bom. 416, Bri Balusu 
Ourvhngatuntnx r. St\ Bdtueu Bamalakahmamma, 
I. L B. 22 Mod. S9S, ond RorfAo Mohan v. Uardai 
Bibi, J. A B 31 All. 469, referred to. Held, also, 
that where tJie plsmtifl asks for a declaration that 
an alleged adoption is iorahd, but cannot claim 
immcdiato possession by reason of the intervention 
of a widon's estate, the burden ia still on him to 
make out a primd facie case that the adoption 
challenged by him i8 inraM m law or never took 
nUce in fact. Rrojo Kiehoret J)os$ee v. S^eenotA 
Rose, 9 ir. i? 463, and Snrdar Stngh v. Bam 
Auwko.v All Weelly Bolet (1992), 62, followed. 
TMOordeen Teieorry v. Alt Hoseetn Khan, L. B. 

I J. A. 192, o( page 206, referred to. Tarinee 
Chum Choudhry r. Sharoda Rewidarfe Botset, 

II O'. J?. 46$, Choirdhry Pvduin Singh r. Kotr 

Oddey Stngh, 12 11’. B P. C. B. J, Gooroo Prosvnno 
Stngh X. Bil Atadhah 27 IT. B. Si, aod 

Bar Byol Bog v. Boy Kruhto Bhoontek, 24 ir. B 
IQ7, distinguished. Asttaiin KtJNWAB v. Rup 
CJhas© (11H>8) . . I L B SO AIL 167 



hcritaoce 00 tha adopted son Haii£N&&i Ratu 
BaitRioi r. Dina Nato Das (IW) 

I. L. IL 80 Calc. 824 


4. WHO MAY OR MAY NOT BE ADOPTED. 

Sei Hindu- taw— A doption— E nDEWus 
op AvopnoN . I. L. R. 30 Calc. 606 

1, — Adoption not in accord- 

ance with -will — Adoption vnthout conaeni 
of intJiteee^'Jnoaltd adoption. A Hindu by will be- 
queathed hiB estate to a eon to be adopted jn a 
cectaia crent by A vrith the consent of B or B a 
«;ri nwr on failure of 


lAt . . . 21ttd.Jur,7..ii--“- 

-2. CooaangniDity-Adcphoa 

>» of person ieUh xahom adopter -Anntion 

larr^lnvalid adopt, on. Semhlc i Th* 
f t^on of a person with whom 
>t haro intermarried is invalid 462 

w. JaVaW Hbai f. JfVA Biui .2Bloo.»o- 
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HUTDU IiA'W— ADOPTIOK— con/d. 

4. IVHO JIAY OR MAY KOT EE ADOPTED— 
contd. 

3. .Idopfion of «0A 

person tetth tcAom adopter could not intermarry 

—IleMionsJtip prior to tnarrtaye. The rule of 
Umdu law that a legal laamage must have been 
possible between the adopter and the mother of the 
adopted boy refers to their relationship prior to 
marriage. SKtSAMALU t. RasmvY\ 

I. Ii. B.8 Uad.lS 

4. Adoption of ton 

cf person icilA vAom adopter could not intermarry 


I. Ii. B. 1 Mad. 62 
B. ■ Il'idote adopting 

ton te/iote moCAer Aer huahand could i.ot hart legally 
»r.arried. It is a general nile of Hindu law that 
there can be no valid adoption unless a legal 
marriage is possible between the person for whom 
the adoption is made and the mother of the boy who 
is adopted in her maiden state. .Mikarshi v. 
RiMAt^AOi . . I. E. II. 11 Mad. 46 

6. - Sapinda relation- 

thip, hmiffjfion of. Where the natural mother 


'wheir the relationship is more than six degrees re- 
aoved. atpinda relationship between the natural 
mother and the adopter does not cease. Vtao 
■C insiAJfl.AT. V VYAS ItAMCriASDRA 

I. L B. 24 Bom. 473 

7. Validityof adop- 

iton — iSuprrior castes Consanguinity does not 
invaLdate an adoption where the parties involved 
do not belong to any of the three regenerated castes. 
Per Mitteh, J Nuskoo Siaoii f Ptom DnoK 
315011 12 W. K. 350 

8. — — Hoy of vnre- 

ftnerale classes — Daqq&ls. SewUe ; That baqq&ts 


X. li. B lu AIL lt^4 

0. Son adopted after payment 

.of price— Controel to pice son in ranSKfrra- 
f»on of an annual allowance — Contract Act (/X 
of JS72), *. 23. An adoption of a son after payment 
of price IS not recognised in the present, the Kali 
Y’uga- The only adoption now recognired is that of 
the dattaKa son, or son given. A contract topve a 
son in adoption, in consideration of an annual al- 
lowance to the natural parents, is void under a. S3 
of Act IX of 1872. inasmuch as the contract, if 
carried out, would involve an injury to the person 
and property of the adopted son, and would defeat 
proridons of the Uindn Uu. IsiU5 Klsnos 


HINDU LAW— ADOPTION— confd. 

4. IVnO MAY OR MAY NOT BE ADOPTED— 
conld. 

Acnatuse CnowctniY f. Hams Ciiasdbv Cnow- 
DiiRY . . 13 B. L. E. Ap, 42 : 21 W. B. 381 

JO. Adult Brahman — Perform- 

ance of wpnnajana — Valiuilq of adoption. Ou«r« ; 
Whether a Brahman adult, whoso upanayana 
and marriage ceremonies have already been per- 


IL Adoption of person on 

whom up&nay&na has heen performed. 
The weight of authority is against the vahaity of the 
aitoption of one upon whom u])anayana has been 
already performed. In strictness, there js no autho- 
rity upon the other side. Vxk^tesaiya v. 
VrsKaTACiuRLo . . . ,’3 Mad, 28 

12. BrahniaTit—Vali- 

dity of adoption. Among Brahmans the adoption 
of a Bon for whom the ehudakarana and upana- 
yana eeremomes have been performed In bis natural 
family is not on that ground invalid. He notwlth. 
standing ac(]uire3 the legal status of an adopted son, 
the fact of those ceremonies having been already 
performed only rendering necessary, in a rebgions 
point of VISA, their re.pcnormancoand the permnn- 
ance of certain additional ceremonies in the adoptive 
family, the latter being considered to have tho effect 
of aoDulhng those performed in the bo^s natural 
family. LARsmu?FA v. Ramava 12 Bom. 864 

13. — Srahtnana— 

Cutlom — Validity of adoption. According to tbs 
custom obtaining amonpt Brahmans in Southern 
India, tbe adoption of a boy nf the same gotra, after 
the upanayana ceremony has been performed, is 
vabd. renloreiaiya v. renf-alacAarlu, 3 Zlad. 2S, 
overruled. VibaIuoava t>. Ramatjvqa 

I. L. B. 6 Mad. 148 

14. Adoption of a married 

asagotra Brahman — Valiatly of adoption 
— Farium tYifef. The adoption of a married asa- 
goira Brahman is not prolubited by the Hindu law 
in force IQ the Presidency of Bombay. The 
circumstance that there was a person better qusliGed 
than the adoptee would not by itscU render such 


good. DiiARU.i Dago r. RAMKPisnsA^Cimrsiji 

I. L B. 10 Bom. 80 

7^15. Adoption among Brah- 

mans — Ceremony of adoption after n.arrinqt of 
person lo be adopted — FstoppeU An adoption to 
be vabd must lake place before tbe marriage of tbe 
person adopted. In a suit for partition of family 
property, tbe plaintiff sued as the adopted son of 
defendant, who had, after performing the usual 
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HINDU LAW-ADOPTION-conff?. 

4. WHO JTAY OR WAT NOT RE ADOPTED- 
eonid. 

cereniocj' of adoption, long treated Wm. &9 tis 
adopted son. ^he defendant denied that the 
plaintiff was his adopted son on the ground (which 
was tstablished by the evidence) that the plaintiff 
V, as mamed at the dale of the ceremony of adoption. 
The parties were Brahmans and mensbers « the 
same gotra by birth. A<W, (i) that the adoption 


16. Adoption of SpAra after 

marriage— Tafirfilji of adophov. Qvart ; tVbc- 
thet a Sodra can be vahdly adopted alter 
marriage. Vitdiukoa WrrpANAR t. Vijaia- 
TttAMMAt . . . I. Ii, E. 6 Mad, 43 

17. — — iow »n ll’eafem 

India— t'afirfifji of adoption According to the 


iia'lnaJi v. Hatj Jacoic 

S Bom A. C. 67 

18. — Zate »B Wutem 

Indio—Vahdtii/ of odopiion. In Western India an 


IVhetlier the adoption of an asagotra married man 
beloDCing to any cd the three regenerate classes 
would be iovahd. LAESB^urrA v, RAtrAVA 

12 Bom. 364 

19. Adoption cf self-given 

adult son — Law tn Bombay rresidtvty — In- 
lu/idity of adoption. Amongst Hindus m the 


ao. Son older than adopting 

mother— FaZidity of adoption Stvd>h ; The fact 
that an adopted son is older than the adopting 
mother does not make his adoption inraJkb The 
rule prescnbing a difference of age in favour of 
the adopting mother is only directory, and not 
mandatory, Gavis. Bus-ertSHSA KirWtE «. 
V13U1.V ItAODPHATn Ke^jaie 

I. h. E. 23 Bom. 260 

21. Ootraja rolationshlp — Zimii 

vhieh jxTfon may be odopled. In » 


HINDU LAW— ADOPTION-ccwtf, 

4. WHO SIAY OR SIAY NOT BE ADOPTED— 
conld. 


ailoption in the dattakaform can take place. Adop- 
tion in that form implies that the second birth has 
taken placom the adoptive family ; and it cannot he 
effected after the boy’s placo m hts natural famQj 
has become inerocabJy dxed by tbe upanayana 
representing his second birth therein. The age of 
the boy is aatorial only as determuung the term at 
nbicb the upunsyana may be performed. Ktrvi~ 
narain v, BAaobunatreSy 1 Sel. Bep fSIyjtnd 


^Rtnansa necessiitiiy indicates that the person 
referred to has passed the fifth anniversary of his 
birth It indicates on the contrary that he is in his 
fifth year. TAaioor Oommo Sin^ v, Thaloornnee 
Kooawer, J N. W. lOSa, dissented from. 
31ic authenticity of the text of the Kahka Purana, 
which lajw down that a child must not be adopted 
whose age esceods five years, w extremely doubtfiil- 
The interpretation given to that text in the Dftttaka 
hfimaosa uas not necessarily intended to ho 
universally spplicaWe, and admits of a constriichoa 
which would confine tbe application of tbe test to 
Brahmans intended for the priesthood,' «»« 
various other equally plausible interpretations ha ve 


since been recognized os valid, and under w hicft tne 
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HINDU DAW— ADOPTION— con/rf. 

4. ^\^IO JIAY OR MAY NOT BE ADOPTED— 
contd. 

adoptee had ever since been in possession of hhndop- 
tire father’s estate upon the single ground that at 
the time of the adoption the adopted son vtas noro 
than fire years of age. In such a case the onus of 
proof is upon the person who alleges this adoption 
to be invalid. Hamun ChvU Sitigh v, Kootner 
Gunshcam Singh, 5 O"- !!• P. C. 69, referred to. 
In a case w-here the validity of an adoption was m 
dispute and the parties to the suit were Chhatnyas : 
— i/rW, that, even if it had been established that five 


■ . »ry 

er, 

among the clan of the Chhatrivas to which the 
parties belonged, any such rigid rule prevailcil. 
Gl^QA Sahat t'. Lekdraj SI^Q^ 

I, D. n. 0 AIL 63 

22. Brotber’e eon — Imvlid adoji- 

lion. A woman may not affiliate by adoption a 
brotber'a son. Battas Koar t- 1 .acrwam Sihcn 
7 N. W. 117 


23. — Validity cf 

sueh odoplion. Under the Hindu law, a widow 
may adopt her brother’s son. Bai NAht • CnrM- 
LAL . , . . I. L R 23 Bom. ©73 


24. — — ■ Adoption of a daughter— 

Validtly of luch adoption The adoption of a 
daughter by a Brahman is invalid under the Hindu 
law. Garoauai r ARA^*T 

L L. R 18 Bona. 680 


25. .• Adoption by naikln or 

dancing girl — Cadomof adoptionof morethan one 
daug/iUr at a tme^JltghU of adopted daughter. 
A, a naikin, or dancing gut, in South Onara, affi. 
hated prior to 1849 three girls and a boy. These 
fourpersonslired togetheras a joint family till 1849, 
when a partition of tbeir joint property w as decreed 
between them in equal sharew T, one of the girls, 
died in 18S0, leaving ocrtaui property V. claiming 
tobethesistcrbj’adoptionof r, suea torecover T't 
estate from 21, T'e uterine brother. Utld, (i) that 
‘ ‘ ' ’ icing 

• I of 

, not 

A. I 4 , Av. La Altiu. 393 

26 . - — • Daughter's son— IXar/nne 

0 / jaclun vaUt— Invalid adoption. Amoi^ 
BrahmanN the adoption of a daughter's son is 


A. Lb AW b Bum. LAu 


HINDU LAW— ADOPTION-coa/.?. 

4. iniO MAY OR MAY NOT BE ADOPTED— 

tordd- 

In Southern India it seems to be a valid adoption. 
Vayidsiada v. Appu , L L. B. 9 Hod. 44 

27. Daughter's or sister's son 

— Intalid adoption — Lmgayats — Factum valet, 
i>ac/nne of. It is a general rule and fundamental 


marry by reason of propinquity. The burden of 
proving a special custom to the contrary amongst 
any members of these three regenerate classes 
prevalent either m their caste or in a particular 
locality lies upon him who avers the existence of that 
custom. Limits vnthin which the maxim guod fieri 
non debiiit factum valet aj’pties pomteil out. Linga* 
yats arc members of the Sudra, end not of the 
Vaialiya class. Gopal Naiibaii Satrav i'. HaS' 
MAKT GatvEsh Safray I. L, B. 8 Bom. 273 

28. — Eldest ion— Validity of adop- 

tion The adoption of an elwlest son is, under the 
precedents of <he Sudder Couit, although improper, 
not illegal Seetaram i. Dbvrook Dbabek 
SatiYE ..... 1 HR7 S60 

29, — Vahdilj/of adojh 

tion. Id a suit by a Hindu viidow to recover 
possession of certain property dedicated to idols as 


Hindu Ian. jAhOKEPDEBEA r. GoPAri. Acraiuea 
I. L. B. 2 Calc. 385 


30. Validity of 

adoption. The prohibition to the adoption of an 
eldest son — unlike that to the adoption of an only 
son — IS admonitory merely, and does not create 
any legal restriction. Texts from onginal Smritl 
writers, with the opinions of their commentators 
and the decisions of the High Court*, bearing on the 
subject rcferreil to and discn«sed. KAsniBAi r. 
Tatia . . . . I. L. B. 7 Bom. 221 

8 L • — Validity of 

adoption. Adoption of the eldest son upheld. 
Jamnabai r. RAYCmsD Nahalctiavd 

I. Ii. B, 7 Bom. 225 
As to the adoption of an eldest son, eee also 
Nilmadbub Das r. Bisiiwaubiub Das 

3 B. L B. P. C. 27 : 12 W. E, p. 0. 29 
13 Hoo. J. A. 85 


. 12 Bom. 864 


and Laesbuvppa r. Rauata 
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HirrUTT LAW— ADOPTION-— 

4. -WHO IiIAY OR MAY NOT BE ADOPTED— 

cottid, 

82. ; — Grand-nephew— pc/fcdibn 

of a sott— Appointment. A grand -nepheff may be 
validly adopted under Hindu la-iv. Aforun Jfoyee 
jDa&eo T. Jy^joy ^tsAeji C^oi^aftiee, W. ft F. B. 
121, followed Haris Csonder Baserji r- 
HrRRo MoiruN CmrcKnRBtrrry 

X. L. E. e Calc. 4 l 

e C. Xu E. 393 

33 — Yolidily af 


I SINDD LAW-ADOPTION-TMRic?. 

4. IVHO JiUY OR JIAY NOT BE ADOPTED— 
eontd. 

imposes on the right of adoption restrictions not to 
be found in the reco^ized authorities of the school 
of Benares Hdd, by Baveimi, J. (Aieiiait, J., 
concurring), that the adoption by a Hindu belonging 
to one of the three regenerate classes of his 


Mimattsa; 


' works ofpiramount authority on ques- 


34, — Half-brother — •Int'oltd oiop. 


I. L. E, 3 Mad. i5 

86. Adoption of paternal 

uncle’s son — Fiyogn, Custom of. A member of 
an Undivided Hindu family, consisting of himself, 
his adopted son, and his uncle, sold eertam land 
belonging to the family to the pUmtiff. In a suit 
hv the plasntiS for a declaration of his title to, and 
for possession of, the land, it appeared that the 
adopted son was the son of the paternal uncle of the 
adoptive father, HM, that the adoption was not 
invalid by reason of the abovemcationed circum- 
stance VIRAWA V HAJttniANTA 

I. u R. WMad, 459 

36. -Maternal aunt’s daughter’s 

son— Folidify of adoption. Neither by local 
usage nor by the law of Mitkshara is the adoption 
of the son of a maternal auut’s dangler invalid. 
Vesjcatta u Sdbhadba . I. L. R. 7 Mad. 548 

87. Mother’s sister’s son — . 

Talidity of adoption — Sadraa. Aaoption of the 
jBOtber’s sister’s son is vabd among Sudras. 
CmuxA Nauayva v. Pedjia Naoavxa 

L L. R. 1 Mad. 62 

' 88. • Cousin, on maternal side — 

Adoption hy ofie of the regenerate classes of a 
mother's sister’s son — fiennrts aehocl of lam Hehi, 
by Edge, G J., and Knox, Blair, and Bdbkitt 
JJ. (Banebjt and Airman, JJ. dissenting), 
that the Hindu law of the school of Benares, 
does not prohibit an adoption amongst the three 


J . ■ . ■ 

30, Only Bon— T’afufify of oiop- 

tion The adoption of an only son is, when made, 
valid according to Hindu law. Cdinna Gausdan 
V KonARA OAtJNOAN . . 1 Mad. 6 4 


Shinam Gockubn V. Coomaba Oounpbn 

lIad.Jur. O. S. 116 

40. Validity of 

adoption. The adoption of an only sou is invalid 
accordinc to Hindu law Opsifoito Laz, Borr. 
Prasannamayi . . 1B.LR.AO. aBl 

8 0. Opendra T.«t. Rov i). Bromo Moy^b 

10 -W. R. 347 


41. Invalidity of 

such adoption. The adoption of an only son is, by 
tbe general Hindu law, invalid. WaMAH Raohp- 
TATI ]^VA V. Krishnaji Ka^btri,! Bova 

I.L. R. 14 Bom. 249 

42. Effect of 

afterwards beaming not the onhf son The adop- 




4R Adoption by 

Eiufro — Validtig of adoption. The adoption by » 
Sudra o* an only son as a kurta putro is not illegal 
uuder Hioda lau. I’ikdef r Lalla 
CA iL . , . . W. B. 1864, 383 

44, Validit;/ °/ 

adoption — Factum valet, doctrine of Held (Tubhrk, 
J',, dissenting), that the adoption of an owy ® 
cauBot, acc<«ding to Hindu law, be 
after it has once taken place Hanum^ a 
rChhuu , . - 1. 1., B. 2 All. 164 

45 '‘9^ 

• . ii,'<'nrr?me to the 


having taken place in fact is not 
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HINDTT LAW— ADOPTION— eonW. 

4. WHO yiAY OR JIAY NOT BE ADOPTED— 
conld. 

«nd the tanxim ** quod fitri non de6«il f^dum 
»'o7«< ” is Applicable and should bo appbed to such 
an adoption. So fitld by the Full Bench, //anu- 
tmin Tiicari t. CAirai, I, L. li. 2 AU. ICt, approved 
and followed. Bevi PpjiSiD «. IlAWai BiM 

I. lu E. 14 All. 67 

Held in the aamc case by the Privy Council in 


A. L R, al All. 4di> 
li. B. 26 L A. 113 
* 3 C. W. N. 427 

.See GentrusoASWAMi v RAStAi-tKsmtA'iitA 
I. L. B. 23 Mad. S&8 
L. B. 28 I. A- 113 
3 C. W. N. 437 

46 — Coniiruclton of 
deed of rjifl— Adoption of tidal or only eon. A 
Hindu died after hating made a hibbanama, or deed 
of gift, gitmu the bulk of hia property to the eldest 
BOD of ono of his brothers, designating him ns his 
pallok.putta The donee thereof died without mue. 


equally entitled with the step-brother to succeed. 
The defendant denied the fact of the adoption ^Ihe 


Aghran 1211 BS (1803\ With the aoumati (per* 
tnis-don) of j our parents, for the purpose of securing 
future oblations of water and funeral cake, and 
having brought you up like a son, performwl the 
'Ceremonies of jour aangsUar, etc., and have con- 
stituteil you lay representative ”] were not those 
which properly import the adoption of a son by gilt 
— dattak putra. He'd, that the presumption which 


47. — ■ — — 5u<fros— Frtfi- 


me iiiguer lasies. .iiamla ciiuMiLH Durr r. 
BncoooBt'i'ii Dosser . L Xa B. 3 Calc. 443 


HINDU LAW— ADOPTION— confd. 

4 . WHO MAY OR MAY NOT BE ADOPTED— 
eonid, 

48. Aje of adopted 

son— Fnfnfdy of adoption. Held, that the adop* 
tion A Hindu widow of an only son, if valid in 
every other respect, cannot be sot aside by reason of 
tho adopted being an only son of an advanced age. 
Vyahkateav Axasdrav Niiibalear V. Jayavan* 
TRAV »nr Mauiarrav Rakahive 

4 Bom. A- C. 191 

49, ■. - — Married eon— 
Sudrai— Validity of adoption. An adoption amongst 
Sudroa is not necessarily inratid because the 
person adopted is an only son and is married, and 
has been given in adoption by his mother after her 
husband’s death and without bis authority. 
MtLStSllBAI f. VmiOBA KlLlNDArF* Gci.VP 

7 Bom. Ap. 26 


confetred upon her by hun during his lifetime. 


dency of Bombay. ’LissBiUPrA «’ Rawava 

12 Bom. 864 

SL — Abitneeof author 

tty of htuband—YaUdilij of adoption. In the 
Residency of Bombay a widow may gire in adop- 
tion a younger son where her husband has not, by 
direct prohibition or otherwise, indicated his 


did not expressly indicate such assent in his lifetime. 
Semble ; IVhcro a father gives ius only son m adop- 


a casv me raeium vuiei jinncip’e is wiioiiy uiappiic. 
able because the adoption nouidbe, as regards her, 
not gwd fUn non dcfiuit, but quod fUri non pofuit. 
The maxim quod feri non <fr&ui( faetum valet 
considered, and its application pointed out. There 
is DO authority for drawiQg any distinction between 
Sinlras and the other classes on the question of the 
legality of the adoption of an eldest or an only eon. 
Mbnlenbat v, rifAolo, 7 Horn. Ap. 25, dissented from, 
BO far as it supported the gift in adoption by a 
widow of an only son « ithoul the authority of her 
husband. L-ix^niurPA r. Ramava 12 Bom. 364 

32. ■ ■ Ein^ayets — Gift 

in ttdojdion by irMfote leitAout an exprue authority 
from her hutband. The plaintiS, a Sudra of the 
Lingayat caste, sued for possessiou of certain 
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4. WHO aiAY OR 3IAy NOT BE AJJOPTED-^ 

CcrtWc 

property, alleging tt&l he hsd been adopted by the 
oefefldaafc, a K^tdoorof the same caste. The defeod- 
aet denied the adoption, and contended that it na« 
inrahd, iansatach as be wss aa only son, and had 
been gireo in adoption by bia widowed mother 
Without an egress anthonty from farr hiishaad. 
The plaintiff, in BBpport of his adoption, produced 
two documents executed by the defendant, ni., ft 
deed of adcsptton aad & eoenpromiso ib which the 
defendant had ratified the plaiotifl’s adoptiMu It 
was found that the defendant was •rety younff, and 
did not act independently lo the execution of those 
documents, ffelti, that the adopttos «aa ittcahd 
on two grounds, na., 2#t, that the mother had oo 
authotitj' to give tie platatiS to adoptioo, because 
be was theoflSyaono! her deceased husband at the 
time of the adoption ; and, tbat the defend, 

ant Iwhether an infant or not) was not, cither «t 
the lime of tbs alleged adoption or at that of the 
sllejjed ratification o! jt, a free agent, but was 
subject to undue mfluwice la the case of an only 
son the High Caoit snfuscs to imply autbonty jn the 
mother to give sacli a son la adoption. Qutcre : 
TOtefi«r the plstutifif wasineapable of being adopted 
by the deiesdant because bis mother was a eecond 
eosslb of the defendant’s husband, ^yalutt r. 
Bata rentfliest, 7 Bom. Ap. 1 , Gopal ft’arhar v. 
fiaiMunt CuomA, 7. L Ji. S Boro. 273. referred to. 
takstimnppo t« ifamaiw, J2 Bom. 354, approved. 
BosiasnKsiuiu » SceuanBAMiji 

1. 1. 11.8 Bom, m 
63. Adaption v! an 

only fOit^'VaUiItli/ of ai/ei adoption <i«onp i.irv<i- 
^ati—C’««fum of iio^oyafa. According to the 
cnslom of r.iogavata in the distdi-ta of Hbaewar end 
Bijapor, the adoption of au only eon is valid. 
BaSATA V hlSOAitJACta 

I T:i.H.l9Bem.dS8 

54. .. ^ffopbon o/ onfy 

«ia p/ dii-tded hfothtr^Ltnoa^nis — Adojdion in 
tfirpajnuv^yaya^o forw. Amongst lAngayats, the 
dwyamusbyaysna form of adojrtioa is not obsolete 
Tie adoption can fahs placo lo cases in which 
brolbera are divided as well as where they are joint. 

CnEXAVA t. BASASOArnA X I* B. SI j0OBS,iO& 

65. Tfllidify of adoj>- 

ttonof oniy-fon. tm Gajnrat~^JIind« hv The adop- 
tion of an onlyeon laxabdin CiijArat, where the 
Jlayuhfia i? the yaramoaot authority cm Hindu 
kW. VXaS CuiKAStAl- v. Vyas Rasu-katsbiia 

X X. E. S4 Bom. 87 
88* G’ft of APS ♦» 

odoplion fig a leidoia o/f<r r?-r(iaffia3«— ITideir 
^■martiont .U( {.\ f’ of ISSS). <«. 2 and 3. A 
mtiiiu wwiou has no power, after her liMUArrisE'* 
to fiiwe 10 adypjion her ooa bf hot first husIwBd, 
onleaa ho has expressly BHthnmed bet to do to. 
rAseSArra o SvCfflAWHASAWa. 

1. 1* E. 24 Bom. 89 


HINDtr IiA'W'-ADOFTIOIT'-tcidd. 

4, '^THO 51AY OR MAY NOT BE ADOPXEI>- 
epnW. 

67, — — - Ordy rtus piieiv 

in adopiion by wnfoie. A widow is competent to 
give la sdoptioa wftenem the husband is fegsBy 
competent to give and when there is tjo express 
pfoiahjtioD from hitn, Tbcre pnaciples appesc to 
tegoUte the power to give m adr^«•■ *- 
is ticjoipt ..>»• — * 
the pur 

a taftfijj .uAl' auu the mother, 

the for.uv^A ras the predomuiant interest or a 
potcatial voice; and (ib) after the father’s death, 
the proiiccfy BUrvivea to the motber. The adoptioa 
of ao only son is not inrabd. CAtnna Gaundan v. 
iCtfiaora GaiindaTi, I JlaJ. 64, fotiowed Nabata- 
KASAinr. KoTPPSvut . X It H. 11 Mad. 45 


68 . - 


<hlfsfip» OA <0 


tofiilfy o/ odoplKju The Courts below differed *9 
to whether Ibe adoption, tf avtitomod, was voiidJy 
effeeted, the boy adopted having been the only son 
cf hia natural father. IVhether this is *• dt^quabli- 
calioa inrabdating an adoption is a question that 
has not come bcfois Her Majesty in Conacil for 
decwioc- .dM'U Devi f. Vikbamv Drvo 

X 1a R. 11 Mad. 488 
li. R. 15 X A. 176 

S0. — — Only eo» s»i«n 

•a adoption by Au tfufooxcf fr>ol’>t«r. 77it ptaiobff 
«a«4 for a deckration of Iheinralldity iM ao adop- 
tioQ roado by the widow of a ^ ' 

appeared *’ 

*on fffft 

. • '■ 'n.S.WK'iAsi 

Or. appeal to the Dnry CouncU oa the geaewl 
question AS to the VAlidity by Hindu law fcf fhe 
adoption of the only son ot bis natural fatIi«d«Med 
in due judgment upon these two appeals! //ettf, 
that such »n adoption la valid by that law. The 
aolbanty of * widow in irfewnce to adoption not 
being ideclical ja diffprent schools of Hindu law, it 
was Acid, OB a question pecubar to tbe appeal froia 
MaiJms, that it is there estabbshed in regard to the 
givine ol a boy in sdoption by the widow of bis 
Datum! father that, unless there baa beeir som^ 
express prnhihitton by the husband, the wife’s pawrr' 
with the concurrence of safandas, where coti- 

curteoCft'0f6apiBd4awrenute~t . 

the • ' 

»o» 

d«« O. vApress power from her- 

bwsiwnd. UvRtrusoASWAMi v. Ramaiaksiou?”^ 

X X. H. 22 Mad. 


See Radha Slmuti r. 2*”/” 460 

'jcIi' 3 &T.A.n 3 

QO.TC’.Jf'^ST 

Orphas—Jmahd odoK'®"* 

According to Hindu !*«, »» orpha n . 

adopted SPBBAtnTAiiMAi. v. AvimakSW^ 
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4. WHO MAT OR MAT KOT EE ADOPTED— 

GL 0 / IPeafcrn 

Indxa o<?opl»on. According to the Hindu 

Uw preyailing in Western India, an orphan cannot 
be aWted. Balvantrav BnASKAn v. Bayabai 
0 Bom. O. O. 83 

62. Palak-putra — /ittu/id aiop- 

Iton. TheJHindu law does not allow o! the adop- 
tion of a palak-putra. Kale£ CnimnEn CnowniniT 
V. SniB Cduiideb . . .2 TV. B. 281 

TViis decision was not disputed in the Privy Coun- 
cil On this point. 

See Kau CoARnnA Cnowonmiy c. Sma Cintu- 
xER Bbaxuri 

6 B. Ii. B. 601 : 16 W. B. P, C. 12 

63. ^[Putrika-putra — /nt-aittfadop- 

Aon. The adoption of a “ putrika-putra ” is 
invalid. Nimsiso Naraik v. BiimroR Lall 

W. B. 1864, 104 

64. Slater’s GOn — Andhra country 

— /ntulid adoption. In the Andhra country, as m 
Bengal, a Brahman cannot adopt his sister’s son 
Karasasul v, Balaiuuacrarlo . 1 Mad. 420 

66. . ■ . Valtdily of adop- 

tion, It IS BOW well settled law that the adoption 
of a sister’s son by a Biindu of the Vaisbya caste 
Is valid. Oaspatbav Vkisuvar r. Vitdoga 
KTUKDAtrA . . 4 Bom. A. C. 180 

66. - - — I'oiidity 0 / adop- 

tion — Cv^tom—Aequieceenet »n fact of tidojrtion. 
Suit to set sside the adoption of the first defend- 
ant, the alleged adopted son of plaintiff’s un- 
divided brother, to dcclsro pUmtifl’s title to certain 
lands and for possessioa First defendant pleaded 
that the question of his adoption was rts fudicaUt, 


acts as adopted eon since 1833 at least It was also 
argued on plamtiQ's part that the adoption was 


country, the adoption was legal, or if not legal, that 
it was too late to dispute it. The plaintii! a{^)ealc<l 
and the case was referred to a full Court. The Court 
decided that on the general principles of Hindu 
law, ascxpoundc<l by the writers of all schools, 
a Brahman could not legally adopt his sister’s son. 


tion coming before the High Court, the finding 


HINDU LAW-ADOPTION-fonld. 

4. WHO JIAY OB MAY KOT BE ADOPTED— 
eontd% 

of tho CirilJudge as to the existence of the custom 
was reversed and tho foUowing issue sent for 
determination ; — “ Has the conduct of tho plainlifi 
and that of the members of his family been such 
as to render it inequitable for him to set up as 
against the present defendant the rule of law upon 
which he now insists!” The Judge found to the 
effect that there had been a long course of ac-' 


duct tho defendant had not altered his situation so 
that it would he impossible to restore him to that 
original sitUAlion ; that he bad done so : and that. 


changed situation "tiich had resulted. Gofal 
AVVAN RaOUEFATIAYYAN allUJ AyyAVAYYAN 

7 Mad. 250 

87. for pnrfi- 

Aon of pTopert’j by person vn poi«es8.on mating o 
false claim thereto. According to the Hindu law, 
a Brahman cannot valully adopt his sister’s son. 

» childless Hindu and a Brahman, adopted X, his 
sister’s eon. and subscqueDtly, apprehending that 
the adoption was invalnl, executed a will, by which 
be left bis estate to X. After B'« death, X obtained 
poascAsioD, and remamed in possession of the estate 
till his death, u hicb occurred before he had attained 
majority. After this, joint possession of the estate 
was obtained by P and S, two widows of B, who set 
up a right of inbentance from .V, as being m the 
position of motbers to him, m con'iequence of bis 
adoption by their deceased husband. A suit was 
brought by S ngainst P for partition of the estate. 
UtU, that the adoption of X by B, a Brahman, 
was invalid, and that P and S were not entitled to 
succeed faun as hu heirs Parbati r. SvRDar 

I IJ.B.8A11.1 

68. — Bmhman The 
child whom the testator had purported to adopt was 
his eister’a son If it had been necessary to deter- 
mine the point, their Lordships would probably hare 
bad little difficulty in acceptmg the opmion of the 
High Court that a Brahman cannot lawful!) adopt 
bis eister’a son Bitrdar t\ Parbati , 

I. L. B. 12 AIL 61 
L.B. 10 I. A. 188 

00. ■ — Tiohrii Brahman* 

—Custom. Amongst the Bohra Brahmans of the 
northmi districts of the Korth-R'estem Provinces 
there exists a valid and legal custom in virtue of 
which a person of that caste can adopt his sister’s 
son. Chaix ScEii Raji r. Pabbatl Marsa Ram 
r. ScsoAR . . . L Ii. B. 14 AIL 63 
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HrWDU LAW— ADOPTIOir--<oft«<L 


4. WHO MAY OB 5UY JJOT BE ADOPTED— 
conld^ 

70, — • — - — ■ Sis{er*3 aon, 

molker's eisler'a 4(?n, and dav^hltr'i son. Tha 
adoption ol a raolber’ssister’sJion by allmduof any 
of the three regenerate cUs'Joq, Brahman, K^atriya, 
and Vajsiya, equally nith tlie adoption of a daugh- 
ter’s son or a aistcr’a son J3 oontraiy to law and 
void. The ancient texts condemning saeh adop- 
tions are not only admonitions, but have been 
judicially decided to beprohibitionsof Jaw for such 
A length of time that It is now not competent ton 
Court to treat theta as open to question »n this 
xeepeet. The judgment m CelUclor of iJadura *. 
Mootao Ramaitngti Sathupathy, 12 Afoo I.A~ 437, 
gives po countenance to the eoacJssion that, m 
order to hmig a case unde* any rule ot law laid 
down by recognized authority for Elmdus generally, 
evidence must be given of actual events to show 
that in point of fact the people subject to that 
general law regulate th«r lives by it BittowAjr 
SiKoo: V Boaows-U Sixoa . I. L. B. AIL 412 
L. B, 26 1. A 1B3 
3 C. W. IT. 454 

Tl. C«4io*n~-JJrnb- 

mans — DaugMer'e son la Southern India the 
custom which exists among Brahmaus of adopting a 
iuater’a or daughter’s son la vatid VxrtmijyAXi t 
V. AtPXS , . . I. Za< B. 3 ilad. 44 

7S, Jatnlaia— 

Tolsdity of adoption. The question of the validity 
•of ao adoption, the parties between whom the 
question arose boiog Jams, was decided ui accord, 
soce with the law of that sect, end not io ac- 
I ordaQce with Hindu lair. Under Jain law, the 
adoption of a sister’s son is valid. RasssK Alt v 
ijAOA SUn . , . I. L. R. 1 AIL 288 

75. — • — — ifitoiteRflra fov* 

— Xayasthas — fiitdriM. As a ceneral pTinople, 
Kayasthas are Hindus of the Sudra class, arid may, 
as soeb, adopt th«r aater’a son Baj Coovar 
I/Aix V. BissESsctt DrAn I. L. IL 10 Calc. 888 

74 — Straziger.—Jdoiaiaiiof 

•trangtr uhsTi there U a irothtr’s son — Vididilg 
■of adoption By the Hindu law. the adoption of a 
stranger is VAhcl, notwithstending the existence 
of A brother’s son at the time of the adoptioa. 
CocooLAHtJHD Bfisa V. Wooju Base 

15 B. L. B. 405 : 23 W. B. 340 

In the same case oa appeal before the Privy Coon- 
vd, it was laid down that passages m the Dattalns 
llmianaa and the Dattaka ChandtikA, which pee* 
scribe that a Hindu wishing to adopt « son siiafl 
adopt the son of his brother, if such a person be io 
extitinr-e and capable of a’loption, in pc^ercnce 
to snv other person, although binding upon the 
•consicunce of pjou* Hindus as defioiag their duty, 
arc nut eo »mp< rativo aa to haves thoforce of law^ 
the violation of which ebould bo held ui a Court 
Juitico to invalidate an adoption whicli has 


4. WHO MAY OB MAY NOP BE ADOPTBD- 
co»W. 


otherwise been regulariy made. Woova Dabs v. 
Gocootxmtiv Doss 

I. L. R. 3 Calc. 587 ; 2 C. L R. 51 
L. B. 6 1. A. 40 

76. Wife’s brother’s son— V<*fi. 

diip of a<fo/rfion The son of a wife’s brother may 
be adopted Saituuvbu v. IvAiiAyvA 

I. L. B. 3 Macl 36 

76, Only eon— 

adoption — Poirer of a fhnda iciioa in givs auxty an 
only ton \n ridoption A Hindu widow can make a 
valid gdt of her only son m adoption. The power 
of giving and taking an only son m adoption in the 
diayamut&yaytma iorta la not coaSasd to brothers, 
bat may also be exercised by their widows. Xdfc* 
eftntappo v. Unmnia, J2 Bom H. 0- A. S6i, ex- 
piained and distinguished. Krishsa »> PtRtM- 

snnx (fSOi) . . 1. L. R. 25 Bom 637 


77. Stranger tovataudar family 

—fatan— -‘Adoption of o person not a niembtr of ike 
vntandaf fimihj—JSorion SelSemtnt — Vatan Act 
{Eomhay Act III of 1^74). A tanad with reapeot 
to tnfaw property which «as subject to the Gordon 
S^tlement contained tfao following clauses s " frwf. 
— No nesrana or other demand on the part of 
Ooremment wdl be imposed on account of toe eiio- 
cesston of heirs, bneal, collateral or adopted, within 
the limits of the vatandar family ; aiul psrmusioo 
to make such adoptions seed not heresftor bo 
obMiaeii from Governmwit dof— When all the 
sharers of the fstan agree to request it, then the 
general privilege of adopting at any time any person 
<mtbout restriction as to faiady) too can bo legally 
adopt«l, will be granted by Governinent tn the 
vafOR on the payment from that tune forward ta 
perpetuity of na annual nazrana of one anua ia each 
rupee of the above total W>ftttneat8 of the 
valan ” It iras conteoded that the adaption of a 
person who did not belong to the vntandar family, 
in rcapcct to whose vatan the said sanad was 
granted, was invaliA ffeid, that the sanad did 
not prohibit saeh an adoption, and that the 
adoption in question was valid. PitsJt Ram- 
cHMiPaA DEanPASBB v. Datto Ramcqasob^ 
(1902) , . . . I.I 4 .E. 27Bom.76 

78. — Purbfa Kurmia—Aifcptwn-- 

Caaiont—ffdd. that the Purbia Kurmi', calbog 
themselves Purbia Chattris, do not really h«nng 
to the regenerate classes and, therefore, the 
adoption by a member of this caste of the 

son of liM fathw's sister is not inrsha sa bcms 
vntbm the prohibited degrees of rclationinip- 
JttrA» I*At «. lUtncf Mae. (^£) ^ 


70. 

Autiorify ofieuloip h adopt — Adoption 0/ 

*1411. Udi, that acw^ing to 

custom prevaSing amongst the Jau* ^ 

f.) a wiiiaw has powe? to adopt n too to her 
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HINDU LAW— ADOPTION— contcf. 

4. ^V1I0 51AY OR SIAY KOT BE ADOPTED— 

concW. 


HINDU LAW-ADOPTION-C07.W. 

5. SECOND, SISIULTANEOUS, OR CONDI- 
TIONAL ADOPTIONS— coflW. 


deceased husband without special authority to 

' '• ''«* '“•u lairfolly 

« “ ' ' r. GkAA 

' ■ . DnlAo, 

itfo Bit , 

■ ‘hof^tcan 

■ '9 ; Rajt 

I’yanlotrRi’ .4nananirrt Aim«uui t/^utnntrar, 4 
Bom. E. C. A. C. J. 191 .* Knthnji Knshnajt 
IJari Jagoji, 8 Bom. 11. C. A. C. J. 67 ; SadaihiP 
ilortehtnr Ghafe x. Ilari Zlortshrar Ohate, 11 
*■ •’ ro, 12 


I.Ii,B.29 AIL 405 


SO. CoBsanguisity — Cemmumttf 

of ptaixiras b«<ic»en iht aio^iive faihtr nnd the 
nahirol mother of the adopted goti—Bifferenee in 
ffolra — L%p»U to the rttlt that no one rould be nlidly 
adopted wAose mother adopter eenild not hate 
married in her maiden staff — Banda Bandita, 
ovlhonly of. There were two pramme out of 
three cominoa between the natural mother of 
the adopted boy and tho .dopting father, 
though they belonged to different gotrof The 

S utiea were Chitparan Brahmina of the Thana 
iistrict. Tbo validity of the odoption was 
impugned on tho ground that tbero could be no 
legal marrbt^ betu cen the adoptive father and the 
natural mother of the adopted eon to her maiden 
state. Ildi, upholding tho adoption, that the rule 
that "no one can bo adopted whoso mother the 
adopter could not have legally married " is confined 
to thofuccific instances of a daughter's son, a sister’s 
son and the mother’s sister’s son Ber Batcnvioit, 
J.--The authority of Nanda Paodita must bo 
accepted except ubere it can be shown that be 
deviates from or adds to the fimritis, or where his 
version of tlie law is opposed to such established 
custom as the Courts ceco(miee. RAtfcnAKCaa i- 
GorAL (1008) . . I. L. B. 32 Bom. 610 


son previously adopte*!. Rungama x. Alchama, 4 
3Ioo I. A, 1, referred to. HonESu Naraix 
Messnt r. jTtBcrrr*: A’xrir S/ofTKx 

I. L. E. 20 Calc. 487 
L. E. 20 I. A. 30 

3. — " - - ■ . Such an adoption 

is moperativo if made. Stoasavd MoiiArATTun 
V. Bokahallbe . Slarsh. 317 : 8 Hay SOS 

4. Adoption vhile 

firtt adopted » n ts fifing. According to Euidu 
law, tho adoption of a second son is invalid while the 
first odopteason exists and retains his character of(a 
SOB. LassiLM-iPPA r Rasiava ,12Eoin.864 

6. — Acqtiieseenee of 

firtl adopted eon tn division of property Accord, 
mg to llmdu law, a second adoption (the first adopt- 


6 ' HefinTuir^menf 6y 

first adopted ton in favour of hie adoptive mother of 
Aw rijAlr as adopted eon — Belease, The plaintiff 
was adopted m 18S0 by K, the widow of one 0. 
In dune 1885, he executed a document which 
recited that ho and A' bad not been on amicable 
terms, and that his adoption had consequently been 
cancelled, and that sho bad adopted another son 
(defendant No. 1 ) to a horn she hM given all rights 


A SECOND, SIMULTANEOUS, OR CONDI- 
TIONAL ADOPTIONS. 

1. Second adoption — Adoption 

vhile first adopted eon n [tnng. A second adoption 
cannot tale place m the lifetime of the first adeptrd 
son. Gopek Lall i>. Chandiuolep. Buboo/ee 
11 B. L. E, Sei ; 10 W. E. J2 
L. E. I. A- Sup VoL 131 

Affirming the decision of the High (^nrt in 
CaouifDAWALZE Bahoojee V. GmniiAiirpJEz 

S Agra 220 

T itvintr r. Rata . X. L. E. 22 Soa. 482 

— Second adoj4$on 

la hftlime of first adopted eon. By Hindu law, a 
second adoption cannot be made during the life of a 


adopted, and that he was entitled to the property. 
He relied, inter ofia, upon the document executed 
by plaintiff m June JS^. lleU, that tho p'afnCiff 
eoujd not renounce bia status as adopted son, 
although he might give up his right of innentance, 
*o<f tkattsbetorerastetehecaiEa rested in Ji by the 
release came to the plaintiff on her death either 
aatheadcptedeonofGorasheir of A’, //rif.also, 
that the defendant’s sulieequent ndoptioa was 
mvalid. and that nothing would paa* to him by 
force of such adoption. ilABADO CASr r Rataji 
Eintr . . . L L. E. 19 Bom. 230 
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HIUDt; LAW— ADOPTIOIf-tonW. 


5. SECOND, SIMULTANEOUS, OR CONDI- 
TIONAL ADOrnON.S— fOB«. 

7. A^op^toR by a 

mother after the death of her son who has left neither 
child nor widow — Ado{>tion iy n graad'imotket 
without the consent of her daughter-in-iaw. Under 
the Hindu lair, a mother competent to adopt 
•when her son dies leanag no widow or other heir 
nearer than hersel? A Hindu ol the Sudra class 
dieo, leading him surviving his mother and the 
paternal grand-mother. After Ins death, his 
grand-mother adopted the defendant Subse- 
quently to this adoption, the deceased’s mother 
adopted the pl^iatiS. Thereupon both 

and defendant tlaimctl the deceased’s estate. 
Ee’d, that the plaintiS was entitled to sneeeed 
The deceased’s mother having ‘‘ucceeded as heir to 
her son, her mother-in-law could not by any 
adoption divest her of her rights as such heir 
without her consent. The defendant’s adoption 
■n as therefore invalid. Givnsyrav. Gtr.iM%mkV?A 
I. L. H. 19 Bom. 331 

8. Jatn, tow — Valw 

dity of adoption. In a suit to which the parties 
were Jams, and in which the plamtlfi claimed a 
declaration that he was adoptca by the defendant 
to her deceased husband, and that ai such adopted 
son he was entitletl to all the property left by her 
deceased husband, it was founa that subsequent to 
the husband's death the defendant had adopted 
another person who had died prior to the adoption 
of theplamtifl, and without leiMng widow or child. 
Held, mat the powers of a Jam widow, except that 
she can male an adoption without the permission 
of her husband or the consent of bis beir^ and 
may atlopt a daughter’s son, and that no cere- 


vinces, it must ho assumed that the widow bad 
power to make a second adoption, and that such 
adoption was to her husband. HdJ, therefore, 
that the adoption of the plaintiff was valid and 
cfiective Held, also, that the eSect of the second 
adoption being to make the second adopted son 
the son oS the deceased hush-and, he must bo 
treated as if he had been boro, or at all events 
concwrwl, in the husband’s lifetime, and his fitJe 
related back to the death of the elder brother, the 
first adoptwl son, so th it, if the tldtr brother left 
no widow or child who would sticcccl him to the 
exclusion of hw jotioger brother, the second 
aiioptcd son would succeeil as heir to the father, 
Sheo Stngh Hat v. Dalho, 1. L It. i AJU 68S, 
referred to. Lakhjii CHATfn v Oarro Bai 

L 1*. Bv 8 All. 319 

D. - — Adoption bjf 

Widow under husband' s aultu?rity~Serond oiiOpliOR, 
talidily o/~Hesirtelioii* (o undow’s po%eer~Jalaitian 
—iiptrtlual lenefit haw secured — Con<i«Ka/iO» 0/ 
iladras, Horabay and Oeayal. A 
alanras iirabniiD djcd intestate and uithout issoo 
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leaving his widow authtinty to adopt. He placed 
no specific limitation on the power to adopt, his 
object being to secure spiritu.'i/ benefit to himself 
and to continue liia line. The first child adopted 
by the widow having dteif when little more than two 
years of age : Held, that the widow’s authority to 
adopt was not exhausted by the first adoption and 
the adoption of a second bov after the first died was 
valid. Gournath Choiedhry v. Arnopoorna Chou:- 
drain, S. D A. for JSS2, 332, adversely commented 
on and not followed The main factor for consider- 
ation in these cases is the intention of the husband. 
Any special instructions, which he may ^ve for the 
guidance of his widow, must be etiictly followed. 
Where no such instructions have been given, but 
a genera) intention has been expres^ to be 
represented by a son, efiect should, if ^lossible, b« 


J8 Calc. 3S3, and the judgment of Mixter, J., in 
Aim Soondur Sirujh v. Si/rianee Distee, 22 IT. Jt. 
I2l, apprurei. JCa-vyEFatu SrsvairtRAyayA v. 
Pcca* VB.'fKafAniJtANa fJP^G) L. B. 33 1. A. 148 
I. L. B. 29 a£aA 882 

XO. — Second adoption 

after death of widow of first adopted joir— -insfidify— 


dies leaviQg a u tdow as his heiress A second adop- 
tion made after the adoptive mother has succeed^ 
to the estate on the death of the widow of the first 
adopted sou is therefore invalid Pudma Kumari v. 
C^art of IVards, L. H. 8 /. 229 ; e.r. / Jj. It. 

8 Cnlc. 392 ; Tknyamntnl v. renhaffirnihu, L S. 
H /. A- 87 : 3 c. /. L. R lO Mad. 205, folioived. 
B'flanta Monee v Enito iSoonderee Hoi/, 7 W. B. 
392 J/oRii Ckand v. Ja<jat Setfani, / £. Jt. 17 
ciifC. 518 i Kannepalli v. Pucha, 10 V. IT. A'. 921; 
»c.iC. t.J. 171, referred to. Minieva UsLi 
Bose n Nasoa Kumar Bose (1906) 

111 0. V7. N. 13 

Simultaneous adoption— /n- 


and where such a thing is attempted. Bi’i*u^‘ 
the children is the legally adoj.fcd eon of 
ceased, although the ceremonies of »"<'P ' , A 
have licen performed as regards each, 
the same time Ovanexdro CnnN®®® ^ 
KaLAPAUAK HaJ( ,, a> -r OA? 

I, L, B. 8 Cate. 60 : U 0. 1. B. 23’ 
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sons successively and you .... thevounger 
tridOK may adopt thrw sons anecessi\e}y.** UtU, 
that this micht more reasonably be construed as 


referred to and approved. Akroy CnoHDEB 
Biocni V. KAi-'fAn^R Il<Ji 

I. L. B. 12 Calc. 406 : L. R. 12 1. A. 188 

MOSESIOTHEKAin DEY V. OVAOTC NaOTn Dey 

2 Ind. Jur.N.E.24 
&c. in Court beloiv . Bourkd O. C. 188 
SiDDEssoBY Dassee V. DoonoAcmms Sett 
2 Ind. Jur. N. S. 22 : Bourke O. C. 360 
DO^SMOHET DOSSEE V. PBOSOXOMOrtE DoS«EE 

2 Ind, Jut. N 8. 18 
where the question was only raised however, and 
it was assumed euehanadoptioa would be invalid 
without deciding it. 

See also CaoVBDAT7ii.EE Baoootbe r. Gibdha- 

9 Agra 226 

Affirmed by the Privy Council in Goopee 
CuABDRAOor EE Baroojcc . UB. Z>.B.98l 
19 W. R, 12 : L. R, L A. Sup. VoL 181 

12. — — A<fo/<f«oiw by 

e'lcA <if tuo teidoxM «>fflid{<in<o»siy made to one 
father. Cy Hindu law there cannot bo aimultanc- 
ous adoptions by two widows o( two eons to one 
father. Sdrebdro Kisiicn Roy t Dooioi*- 
SOOBDEBY BOSSES . I. It. R. 19 Calc. 613 
L. R, 18 I. A. 108 

IS. Invaltdtft/ of ytfl | 

made (O a yeraon aa bein9 tin ad07>le>i son of 
donor, trhere the adoption fath — Persona deatynata. 

A testator gave by will to each of his two wives a 
power to adopt, and gave bis property to bia sons so 
to be adopted, but did not provide, nor did he know 
who the adopted sons were to be. The adoption 
which subsequently took place was found to have 
been a smultaneous adoption by the two widows. 
Jltld, that such an adoption wa's invalid, and that 
the persons purporting to be the adopted sons did 
not answer the description in the thU of adopted 


uiliiiJtiKiut Aay, > iliii. jul. .1. 4». .fj, ClSllDgUlSbed, 

and FoniWro Deb Raitnt v. Betieewr Dot, L R. 
U Cair, 455 1 L. R. 12 I. A. 72, followed on the 
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question lA persono designala. Doobsa Sundaei 
iKieSEE t. SOREJiDnO KeSHIV RaI 

L L. B. 12 Calc. 686 

1 ^ Conditional adoption — 

Iioii/ion of father giving eon in adoption. Whew 


perty, subject, however, to the boy’s maintenance 
and education, and upon the faith of such agree, 
ment adopted the boy, it appearing that she wonid 
not have done so at aU if it bad not been for such 


falber in giving his son in adoption is not only co. 
extensiTO with the power of a guardian, but is 
more hke the power of an absolute proprietor. 
CmTKo RAommATn Rasadtssb v. iIanari 

U Bom. 188 

16. ■■ ■ ■ Content given to 


adoption. RaBODBai t. BnARiKTtUBAt 

LL.E.2Bom. 377 

10. .^jreement ly 

valuml father reslnettn;; eon’e interest in the inheri- 
ianet of hn adoptiie /at^rr. The natural father 
of a boy whoin the widow of a deceased Hindu 


' L L. R. 2 Mad. 81 
L. R. 6 L A, 186 

17. 3Iinor adopted 

oneonditionA. Senhle ."—A minor taken in adoption 
U not boxxad by the assent of his natural father to 
terms imposed as a condition for the adoption. 
LAXSBUArrEA Rau r. Laksumi Awmae 

LL.R.4Mad. 160 
1®’ ' I’afiiifu of 

adoption— Mitatshara law. The wiU of B, a 
Hindu, appointed one manager of all his property 
and gave his widow B power to adopt a son, and 
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n-eut on to stafe that S “ ahall manage aJl tKe 
ftfiaua with the consent of the said manager ’* (EJ, 
‘ * and she will not be able to do any wron^nl act or 
alienate and waste property uselessly and without 
his consent. If she do fo, it w ill be cancelled by the 
said manager or the adopted son ; and she wiU 

adrvT,! o - 5*'' »’ ’ 


auy aunce or assistance, intimating her intention 
and ashing idm to come and see the oeTemony 
performed, but he declined to receive the letter 
which was isturned to 8 by the postal antbortties, 
and the plaintifi iras eventually adopted without 
the consent of E. Stlit, that the consent of K was 
not a condition precedent to the validity ol the 

adopti''" •'* ‘ ’ of 

its ha nd 

conset aa 

NiKPw 

*4 Aj, uji s^aie. HUS 

AdopUvn vnder 

ejreejMenf— Ftf/iefiti/ of adoption hy untatitvxtd 
widauf—AQrttmtni. at time of adophon t^atiny 
riohU of odopltd ton ^e defeoclant's 
V ‘ • , 


vuiu fi lu wiuca oe 
became entitled by reason of his adoption. The 
agrecoent was in the following teems s — Memo- 
randum of agreement made this 18th day of Apnl 
in the Christian year 1873 between 0 of Bomt^y, 
Hindu inhabitant, of the one part, and L, mdow 
o{ V, also oi Bombay, Xfindu inhabitant, of the 
other part. Whereas the said V died intestate at 
Bombay on or about the 6th day of October 
1873, ieaviDg him surviving the nidL as hiSonly 
widow, a eon named P, who was bom dnnng bis 
t.-j -- •’ waabom 

ind legal 
■ I whereas 
•faxit and 

^uo suta ti died at the age of seven, leaving 
tiic said L, bis mother, as hiS only heir 


.'■^'1 ^'>u\iivioDS hereafter mentioned, which 
tho said 0 has agreed to do. Now thesa pteaenta 
witness that, m pnrsnanee of the said agreement 
Ma in consideration of the premises, the said 
fchas agreed U} give, and the said L Iab agreed to 


accept, in adoption the said S on the express 
terma and conditions following, that is to say : — 
1. Tliat the said L shall hare during her h/etime,. 
both befoco and after the said iS baa attained 
his majority, abeolute power and control orcr 
the whole of the immoreablc and moveable pro- 
perty, estate, and eSects so inherited by ber as 
the hfcir and surviving legal personal repre- 
aeotaitivc of B as aforesaid, and ehaU be at 
liberty to deal with and manage the salne ac- 
cordi^ to her own absolute discretion, as she 
may, in the exercise of such discretion, deem most 
advantageous to the estate. 2. The said L shall 
and n-ill dunng bee Wc provide the said S with 
/odging. food, clothes, medical attendance, and 
all other nece^sarie* — 

and educate hii 
suitable to the 

him married an' , .. ujuai i-ciemoaies oo 

Ilfs mamage at Ijer own expense as aforesaid in a 
[ manner suitable to the position and respectability 
' of the said family. 3. That after the death of the 
ft\id C, the said 8, his heirs, and legal representatives 
Hjl] be entitled to inherit for ms and their own 
absolute use end benefit all the moveable and 
immoveable property, estate, and effects of which 
the said L shall be possessed at the tuna of her 
death 4. That the terms and conditions specified' 
and contained In cIs. I and 2 and 3 of this 
agreement abail have full efTect and be eoa- 
sideri^ as valid and operative m every respect, 
any provision of law or Uie Bindu Rhastras to 
tbo contrary notiutbstaadmg. The plaintiff 
alleged that since he had attained maiority 
he bad always repudiated the validity of the 
egreement as affecting bis rights in any way. 
The plaintiff sfsa alleged that on the Dassaia 
day of 1883 the defendant assembled her friends 
and relative, Bud m view of tjie ap}/roachiag~ 
majority of the jiiaintifT, which he attained on the- 
14th December 18S3, anaouuced her intention 


ana had threatened that she would proce^ ^ 
adopt a eoa and ruin the pfaiotiff. He 
for a declaration that he was the vaitui^ 
adopted eon of, and entitled to 
which formerly belongeil to, 1. 


or, 

filTCI 
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might havcheen entitlod under the Mid agreenifnt, 
etc. The defendant admitted that she bad perform- 
ed certain ceremonies which she intended to be an 
adoption of the plaintiff as son of F; hut she alleged 
that at the time of the said adoption she had not» 
nor bad she since, undergone tonsure ; and that, 
according to the enstom of the Dairadnja com- 
munity, to which she rind the plaintiff belonged, a 
widow could not adopt untilher head had undergone 
tonsure. She also stated that the majority ol her 
caste bad declared the said adoption to be invaUd, 


and conditions contained therein, as she w'Oald 
not, except upon those terms and condition*, hare 
adopted him. She further contended that on the 

..r f i.-, p — o.-.j n V. 


From the endence it appeared that the requisite 
Kligious ceremonies had been performed. Before 
the defendant took part in tneo, Shastris irere 
consulted as to whether the defendant, while un- 
ton«ured, could properly do so, and on making 
certain expiatory g'Jts she si as pronounced com- 
I«lent. Under such circumstances, the Court 
could not hold her to be incompetent. Even if 


rc 4 uls{te rites with the assistance of pnests and 
in accordance, with the opinions of Shastns. 
the Court will uphold it, eren agamst the 
opinions of other Phastns expressint* or enter- 
taining contrarj’ views. W<W, that the effect of 
the agreement of the 18tb April 1878 was to 
giro the defendant the beneficial ownership of 
the estate for her life, w ith the largest possible dis- 
cretionary powers of management, subject to 
the duty of maintaining and educating the 
plaintiff. //ef</,also, following Clatha t. Janakt, 
11 Ehnu 109, that the agreement was valid and 
binding on the plaintiff, and that the defendant had 
not waived the benefits to which she was entitled 
under its provisions. Ravn Visayakrav Jao- 
OaSHATH Shankaesett f L\KSn"IBtt 

I. Ih U. U Som. 3S1 

20 . — ; Innlid aijrte- 

fuent rehtiw} to utaU of aJoy^td ton. A taluhhdar 
by his w ill authonied his senior widow to select and 
adopt a minor male child of bis farsilv to be the 
owner of the entire riasat. This power having been 
cxerLised, the adoption was questioned on the 
ground that the widow bad agree d , n ith the natural 
f ither of the adopted son, that she should retain the 
vholeestatedunngherlife. Btll,thAt thisbad not 
VOL. n. 
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rendered the adoption conditional, and that it did 
not affect the rights of the adopted son. F.ren if it 


me cuiiuiiiuu lUeu wuuiu nave ueeii vuiu wiiiiuiil 
invalidating the adnjition. Bhaiya Rabidat 
SiKun « IsDAn KttnwAn 

DD.R. 16 Calc. 656 
L. B. 18 D A. 63 

21 . — Will of a Hindu 

tn favovr of Aie tetfe madt on his laliny a ton tn 
odoption — Adoption made on tAe understanding t%o( 
the dujjoatlions of the trill be ohserred. A Hindu, 


pTATISIOns. LaSSDMI V. ^UEBAWAJnrA 

L D. B. 12 Kad. 490 

22. Adoption made 

the day ofter the adoptive father made hts tnU— 
Adoptive son hound by the mill — inronetetent pleai- 
A Hindu wrote his will densing certain ancestral 
property to his wife, and on the following day ha 
registetM it and took the plaintiff in adoption. 


Consent of the Datural father to thosi dispositions. 
The defendants, who claimed nndet a gift Itom the 
wife, bad denied the adoption in thcir written state- 
ment, and on apj>eal raised the further plea that the 
adoption, if any. was conditional on the provisions 
of the will being acquiesced in. Held, (i) that the 
defendants were not precluded from succeeding on 
the latter of llese inconsistent pleas ; (ii) that the 
. plaintiff was pot entitled to the ancestral property 
devised by the will to the testator’s wife. Laithmi 
V. Svbramanya, 1. L. Ii. ]2 Had. 400, followed. 
NaBATaKasAUi « Rama«aui 

D D. B. 14 Mad. 17^ 

23. Adoption by 

vtJov—Ajreement btiiettn adoptive mother and 
tiafHnil father. A Hindu, who is taken in adop- 
tion by a widow, actmg under an authority from her 
husband, is not bound by an agreement entered into 
by her with his natural father at the time of thn 
adoption. Bhaiya Babidot Sinyh r. Jndar Kunvar, 
I. L, IL IS Cole. SSS, and £a(iAmi t. Sviramanya, 
I. L. B. 12 Had. 4S^, referred to. Jacaswadtia 
V. PAFAsnu. BtrcHAXou e. JiCAirTAnaa. Pa- 
BAXMA r. Jaqaxxadiu . DIb^l6Ma^400 

7 H 
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*54. — Gi/<% (ulp/rf/>e 

father at the lime of adoption — Gi/t ^indingt t>» 
adopted son. Where a Hindu at tho time of taking 
a son in adoption made a gift of a portion of his 


having been a parly to the deed of adoption nhieh 
refen^ to tbe deed of gift executed along with it. 


the dTrayamusha^ana form of adoption has become 
obsolete in the southern distnets of the ftesideocy 
of Bombay. Baaava r. Lijf0AS0 4ODa 

I. L. R. 19 Bom. 4S8 
See CBESiVA n Basakoivda. 

I. L. E. 21 Bom. 105 

25, — When eapinda 

tottank on eond’tion that adopted eon ahouid not 
claim the propcrii/ of hn adoptiie ('itker., adoyltoa 
not therein invalid. When a sapinda fa givii^ his 
consent to so adoption, protects himself from loss 
by stipulating that the adopted son should not claim 
a share in the joint family property m (he enjoy- 
ment of such sapinda, (be consent of the atpiiula 
is sot ^Tcn from corrupt or improper motives, and 
the adoption ivill he good Jiami Beddi v. j?en- 
gafflme, 21 -V. t. J S9, disringui«hed. Skivivasi 
A iyaNOaR V RaNoaSiJii Aitanoar (IJ>()7i 

LL-RSOATad. 450 

6. EFFECl’ OF ADOPTION. 

1. Effect In adopting parent’s 

potrer of msCklag wUh A Efiadu adopting a 
son does not thereby deprive lUmself of any po»ver 
that he may hare to dispose of his property by wdl. 
There is no implied contract on the part of the 


6. EFFEGl* OF ADOPTION— <onl<f. 

tire father’s wido'v previous to his adoption. 
Nathacj Kkisdvajj v. Hari Jaooji 

8 Bom. A. C. 87 
4. - - ■ ■ ■ ■■ ■ ■ . Date from tcheh 

Uile of ton UiL-ct effect The titie of a eon adopted 
by a widow under authority from her husband does 
not relate back to the death of the husband. LiS- 
SHMAX^A BaTJ t LaKSRMI AJDUL 

L L. R. 4 Mad. 180 


5. Dlatam custom— Status of 

son «n-7aic — Co-parcenary — ^'iirtitorsAip— - Proof of 
tpeeial eu-’tom Although an illatam son-in-law 
and a son adopted into the same family may lire in 
commensa/ity. neither they nor their descendants 
can, in the absence of proof of custom, be treated as 
Hindu CO parceners having the right of survivor- 
ship. CnB>eiIAMlIA l. bCTBBAVA 

I. L. R 8 Mad. 114 


e, Custom of adoption of 

Qayawaib of Qny&~Effeel on adopted ton at 
to Ais nyhk »n family of natural father, Ibe 
proved practice of the Gayawsls in adopting Boat 
did not sever the adopted cluld from the family of 
his natonl father, so that he did not lose his rights 
therein. LACUiiA.y Ljl Cbowdhki e KAifitsVA 
La .Motvar . . 1L.B.2S Calc. 809 

li, R 22 I. A. ei 


7. Status of adopted boi^- 

TAeortf of adoption. The theory of an adoption is » 


1 Mad. 420 

8. - — Rights rn htt 


9, — Jnherdance 'O 

odopfeat family. Adoption is tantamount to the 


2. Betrospectiv© affect. An 

adoption by a widow has » retrospective effect, and 
celitinghick to the death of thedeteased Lusband, 
entities the adopted sou to succeed to his estate. 
Vvtviunuv AxaROBAV V JATAVA^TKAV BIS 
MAi.nABti.tv nA>4i>HE . 4 Bom. A. C. 191 


— — — — J’oieer ofaaof 

ton to n«ide made before htt adoplion. ^ 
adoption of a eon by a Ifindu widow has a ret 
speni^e iffei-i , a son therefore adopl^ to 
bushand b> a »,,jon is entitled to set aside a e^l 
ancestral itniooveaWe pro|>crty made by btsad< 


10 . 


1 Agra 

. Consent to suh'e- 

- - • • >■ of in^rrit- 

• filed a son, 

-dltary im- 
■r ; and he 
e adoptive 

ither afterwards assuming to adopt a 
ad wlthng the hereditary property upon suen 
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g 

tween A and ii. A uied a iwuiiuu ueujrm^ miO 
r'gbt of his adoptive father to adopt B, and 

• protesting against the will; but aftenvarda he 
signed a consent to the \mU IJclJ, that, as the 
father afterwaixla endeavoured to deprive A of all 
his rights, as well those under the will as by the 
adoption, the consent did not bind A, since it 
•a as given on the basis of a family arrangement, 
from which the adoptive father afterwards de- 
parted. Semile;lhat if the consent were given 

• by A m ignorance of his nght, it would not ho 
I'lnding upon him. Sudandnti MonM’DTTiJB »• 
Bosomiiee Doss , Marsh. 317 ; 2 Hay 205 

11. Pijlt of adoptfd 

eon to immovtalle property of kie 

ttdopltie /'lifter. An adopted son does not stand 
in a better position vith regard to the self-acquired 
immoveable property of his adoptive father than 
a natural-bom son would oc-upy. PcRsnotiM 
Eiusu Shesti u V'^ashudev SnESvi 

8 Bom. O. C. 196 

TiR.t MonuH UntrrtAcnirJEE v Kripamoyee 
DfBii, 9 W. R. 423 

12. - ' Siieetfon of 

adopted e'in— Rights among otJier heir*. When an 
adopted son is entitled to share with heirs other than 
tho legitimately begotten sons of his adopted father 
in the propertyof kinsmen, he takes tho same share 
as the other heirs 'Ihc true meaning of paragraphs 
SI and 23 of section V of the Dattaka Chandnka is 
that an adopted son and the adoptcd'soti c( a natural 
son stand in the same position, and this rule does 
not extend to distinct collateral heirs. DinoNato 
SIooserjee 1’. Gopal Ciir'iDER ^Ihokersee 

9 C. L. R. 379 : 8 C. L. B. 57 

13. Siiccesaton — Sa- 

pinda relatioruhip. The rights of an adopted son, 
unless contracted by esjiresw texts, arc in every 
respect similar to those of a natural-born son. .An 


KisnoRE Cnownnnv f. Paxciioo Baboo 

4 C. L. R. 538 

14. ■ — ^arcejiaion /iBcof 

and eoUateraL -According to Hindu Un, an 
adopted eon succeeds not only Imeally, but aI«o 
collaterally, to the inheritance of his adoptive 
father’s relations. S^alBIloof1^^^n^H Onnwnintv 
r Narum DrPiA . 6W. R.P. C. 100 

0 


HINDU LAW— ADOPTION— conM. 

6. EFFECT OF ADOPTION— conW. 

16. Termfnofion of 

authorilif to adopt — Sucression of adopted son fo 
teiOaleraU in golra not that of father ly adoption. 
An instrument of permission (anumati patra) to 
a Hindu wife to adopt should she bo left a widow 
provided that dattaka (adopted) son shall be 
entitled to perform your and my sradh and that 


and in the suit arising thereupon— Eftooftiinmoyrs 
Dtbia r. Ramiithorr Aeharf Chotedhry, 20 3Ioc. 
I. 4. 279 — it was decided that, the son’s widow 
having ac«|nire<l a vested interest, a new heir could 
not be so suhstitiiteci for her. Held, that, although 
such a substitution might have been disallowed 
without the adoption being held invalid for all 
other pnrposes, the above decision bad determined 
tbaf, upon the vesting of the c®tate in the widow, 
the power of adoption was incapable of execution, 
and was at an entl . and that this would have been 
the conclusion if the question of the validity of the 
power had been raised without any previous 
decision upon it. An adopted son occupies the 
same Msition in the family of the adopter as a 
natural-born son, except in a few instances which 
arc accurately defined both in the Dattaka Cband- 
nka and Dattaka 5bmansa, governing authorities 
in the Bengal school An adopted son succeeds 
not only Lseally, but collaterally to tho inheritance 
of Ins relations by adoption Svmlhoo'hundeT 
Chotedhry v. Nnrnini DpAoh, 6 IF. R. P. C. 200, 
referred to and followed. Held in this case, that 
the sdopt^sonof the maternal grandfather of tbe 
deceased, though the gotra into which he was 
adopted was not the same as the latter’s, was an 
heir nearer to him than such maternal grandfather's 
grandnephew. PADiuEnMARt Dfbi CnnwnnnAxr 
V Court of Wards . I. L. R. 8 Calc. 302 
L. R, 8 L A. 229 
Affirming decision of High Court in Pcddo Kon- 
MAREE DEHEE V JcCOTTT Kl«nnRE ACItARJEE 

I. L. R. 5 Calc. 615 

JCCOERMATQ SadaI V MuKXDSI KoOVWAR 

3 W. B. 24 

Teescorrie Ciutzxrjea r. Dixosatti Bakeh- 

SEA 3 'W, R. 49 

16. Suertssion of 

adofUd son on ffte mother's side An adopted son 


ratoral-boni son, had there been one. would have 

7h2 
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been enfifled to eucceed a maternal uncle, aa being 
brother’s daughter's son to the latter j Held, that 


Ktrapi Mozpjidab r Uata Sonkor ItloiriiA 

I. L. B. 10 Celc. 232 ; 13 C. L. B. 270 
L. E. 10I.A.1S8 
Affirming the dfci*ion of the High Court »n U«a 
S cNKUB Moitea f. Karj Koiit'l. JIozcsjdab 

I. L. B. 6 Calc. 285 : 7 C. L B. 145 

17, ... — — — — — Collaferal a»c 

ecjjion— iSo« adrfied tu IrttTtma form. A son 
adopted in the hnfrima form in the hlithila prorin- 
cea does not become a member of the adopting 
family «o for as collateral heirship is concerned, 
the relation of kntnma for the purpose of inbent' 
ance extending to the contracting parlies only 
He can only eutceed to hia adoptive laother’s pro. 
petty. Sdtbo KoorBBB v Joooow SiBon 
Booibb SiECit V BrscM KootnEE 8 W. B. 155 

CoixECTOB or I'niDoor v TInq^MK<iAp 
MnHpH . . . . , 7 W, E. 500 

18. — Eights of adopted son— 

Adoption iy totdote cjier death of natvral-bom *on 
‘—Diuitxng of pTOfcrUj. A Hindu nidow, nbo 
adopts a bod after the death of her naturabbom eon 
diTCAts herself of her estate Jamkapai t? Eay- 
ctusx) NARAtciLtKD . 1. L. B. 7 Bom. 225 

BrKABrWojfEEEort'. Kntsto Sookdbbeb Rnr 
7 W. B. 802 

10. Ihxeettni} of 

■property An adoption fay the widow divests her of 
the right of inheritance to her husband’s property 
and testa it in the adopted son. Collector of 
BARE iLtr r. NAraiN Day . 3 Agra 340 

20. — — Second adop- 

tion — J>ite)UHQ of motJser's eiMe. PerT^MhTAh, 
J — ^By a second adoption a widow divests bciself 
of the mother's estate in the same way that abe 
divests herself of her mdow’s estate on the first 
adoption. Ajirito Lall Dtrrr v. Scrkosioki Dasi 

L L. E. 25 Cala 083 
2 C. •W, N 389 

21. — J ~ ~ Poeiticn of 


the profits of the property, being entitled herself 
to 8 maintenance |out of it. Durnsio Doss Pak- 
DEV t Sbasia Sookperv Delia 

0 W. E. P. C. 43 
3 Moo. I. A. 220 

22. D«edj«^ of 

j/rojerty — Vedei ri'jht of inhentanre. An inherit, 
ance, liaring once vested, cannot be defeated and 
divested by an adoption. Aksaiiuah v. SfABBO 
Bali Rfddv .... 8 Mad. 108 

23. — Diwiiny of 


2A .^uecessfea of 

adopted eon — DnetUny of e*Me. An adopted son. 


his hear, sbe acquires & vested interest in her hua> 
band’s property as mdow, and a new heir cannot be 
eubstitutea adoption to defeat that estate, and 


KISBOBB ACnaRJES 

3 W. B. P. C. U6 i 10 Moo. I. A. 270 
GoPiJiPO Nath Bor t. Ram K4NAV Chow* 


Dl’BY 
26. - 


. 24 W. E. 183 

3on adopted 


the widow and vested jt in the adopts son, the 
widow sued for an undivided share m the joint 
rroporty, and a decree nag made directing her to 
bo prat in possession I/eh, that the widow must 
bo Bssumwl to have prosecuted the emt only as 
giianbsn for her adopted son ; that the decree moai 
be considered to be for his benefit j and that ebe 
was put in imsceesjon na trustee for him and 
accountable to him as guardian and trustee iof 


aring made a « ui, oy i» uitu ue gu * •- p** . _ 
,« widow to adopt a son. The 0 X 

dopted a son in August 1876. In a ^ p. 

y rte plaintiff as adopted eon of 
» xecoTcr the property left by P, the issue waa 



( 4643 } 


DIGEST OF CASES. 


( 4644 ) 


:HINDU law— adoption— conW. 

C. EFFECT OF ADOPTION— cwiW. 

whether, assuming the plaintiff to be legally 
adopted son of A', he w as the heir of P. IliM, that, 
bis adoption not having taken place when the 
succession to the projicrty of P opened out on the 
death of B 1), he was not entitled to the jiroperty j 
his adoptive mother could not claim on the death 
of D D to hold tho property as trustee for the 
plaintiff : and inasmuch as the property must have 
vested in some one on the death ot D B, and pro- 
perty once vested cannot, by Hindu Iaw,bedi\eated, 
the plaintifi was not entitled to succeed. Raixi 
Pbososxo Gnosc f. Gocoot Chuxdeii JIiTTEn 
I. L. H. 2 Cal& 295 

28. • ■' Dii'catiR^ of 

proptrty. A, hho had a son, B, by his wife C, 
•during the lifetime of his son executed an unoo- 
muttce puttro in favour of C, empowering her to 
-adopt a son in the event of the death of B B, on 
coming of age, succeeded to the ancestral and other 
•estate of his father, who had died Subsequently 
B died childless, and his widow succeeded as heir 
to her deccaswl husband. C afterwards exercised 
tho power of adoption from her husband, and 
adopted D. Iltld, that, althousb, as heir to .<1, D 
could not displace tho widow and full heir of B, an<l 
that although as heir to B he came after D'« widow 
and tnotber, D might succeed ivhcn on their deaths 
'he united m himself the capacities of heir to .1 an 1 
iioir to S. Jov KisnoBE CHOWonBr t- Pasenoo 

D 4 C. Ii. B. 658 

27. ■ AdojAnt $on 

tXaitnimj than in etlaltt alreadi/ fitiUd tn another 
before the date of the adoption-^Fraud Shortly 
before hia death m 1S03, .4, by his sviU, gave his 
widow power to adopt a eon In consequence of 
fraud on the part of B, the son of a brother of A, m 
Buppreasing this w lU and setting up another, the will 
was not prosed until 1874, when tho widow ex- 
crcisetl the power. C, the widow of another brother. 


death of C, and tliat thus he had been depnved of 


HINDU LAW— ADOPTION— cenfi. 

6. EFFECT OF ADOPTION— conli. 

conceived at the time of tho owner’s death. Kethub 
Ckundtr Ohose v. Biihen Pershad Bote, S. D. A. 
JS60, p. 3i0, and Bhoedjun J/oyec Debia v. ^nt 
Ktshare Aeharj Choxedury, 10 Mcj. I. A. 270, 
followed. NiLCO'trLLtncmii'. JoTESDRo Monos 
Laooai . I. L. B. 7 Calc 178 ; 8 C. L. B. 401 
n^d in the same case by the Privy Counoil, 


for him, under anv circumstances, to have been 
made an adoptive heir to the uncle According to 
Hindu law, as laid down in the ilecided cases, an 
adoption eUccted after tho death of a collateral 
relation docs not entitle the adopted son to come in 
among the heirs of such collateral. BnnBaNESWaitl 
Drai V NiLCOMcn. Lahiri 

I. L. B. 12 Calo. 18 : L. B. 12 I. A. 137 

28. — — Tested eHafe 

d%ie>ted h'j adoption — Power to adopt. A, a Hindu, 
having succeeded to his father’s estate, died un- 
marrira, leaving him survivioz hu father’s mother 
S and ins step-mother N After A’t death, y, 
under a power irom her husband, adopted P as a son 
to A’t father. Semlle That the adoption did not 
divest the estate of S, in whom A’t estate had 

, vested on his death. Drobomoyee CaowDnisiB 
V. SsasiA CuvAX CaowsBRY 
' I. L. B. 12 Calc. 218 

29. Diiertiny of 

estate tslen b>f widow The defendant’s husband, 
r, died intestate m 1873, leaving hU indow (tho 
defen^nt) and a son B him surviving A post- 


upon his adoption, became entitle'l to the property. 
RavJi VrsAYAKEAV jAOOAvxsTit Silsnsaesett V. 
LsEsnuiBii . . I. L. B. XI Bom. 881 

30 Inhertlanee cf 

adopted ton — Divesting edate — Effect of adoption 


• ■ • ■ • . ' • • ' adoptive father, when such estate has srested before 

under any circumstances, remain in abeyance in lusadoptioninsomeheirother than the viidow who 
-expectation of the birth of a preferable heir not adopts him. Where a man died lea vug two widows 
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aod having given either of them the poviCf to adopt 
a son, and the younger widow, on the refusal of the 
elder one to adopt, adopted a son ; — Utld, that the 
estate vihich was in the elder u idovr u as divested by 
adoption, and that the adopted son took all the 
estate ot his adoptive father. JJoKTJSKfKi DjSSI v. 
Avm&in Dey . . I. D. B. IB Calc. 69 

3L — DtteaUnrf of 

estate already tested — Hitakshara fau. B and B 
were living as a joint family subject to the Mitak- 
ahsra law. B died on the 28th Fehruary 1884, 
leaving him surviving a widow S, to whom he gave 

f ower to adopt a eon to him, and it who saccc^cd 
y survivorship to B’e share in the joml-famdy 
property. S adopted the plaintiff on the 27lh 
October 1885. Btli, that on such adoption the 
plaintiff hcearae entitled to the share of Jits father 
B, notwithstanding that such share had already 
vested in B ilondalin Bas> v. Adtnath Dey, 
l.LEiS Oak. GS, followed. SDJiESBfta Nakdah 
oliaa GvAifrjjnKA Nai.i>ak Das v Sailaja Kant 
Das Uakatatba . . I. D. B. 16 Calc. 36S 

S2. lltdota tcilh 

express ovthoTdy from her hinband io adapt — 
AiojAion by aucX uicfoui cannot dntsi estate tested 
by mherdante dtxdlved from o finfirl A<ir cf rte 
‘hvsiani'—AdopUan by elder htolher't uidota after 
younger Irather’a deaik. K and hu two sons, D aod 
A’, were mcoibcrs of an undivided family, B died 
first, leaviBg a widow : then A' died. On his death 
B Bucceeded to the family property. A* afterwards 
died, leaving him surviving his widow, the defend* 
aatC.whutheo got possession of thesaid property. 
After A”a death, how ever, B'a widow adopted the 
plaintiff as son to her husband, and he brought this 
puit against 0 to recover the property from her. Wc 
aliegTO that B in his lifetime, intb the concurrence 
of A', had given express authority to his wifo to 
adopt a son after his death Tho Court of Crst 
icstaccecavc the plaintiff a decree On appeal, the 
District Judge rejected bis claim I he jdaintiS 
appealed to the High Court. Held, confirmtog the 
decree of the lower Court, that the plaintiff was not, 
by virtue of bis adoption, entitled to oo*‘t the 
defendant 0 from the estate of her husband. At 
the tune of his death, H was full owoor last 
survivor of the joint fatniiy. The property then 
dev olvrd aahis, and a Bubsequent adoption, however 
well authorized to B, a collateral heir of N, could 
not divest the defendant Q, who did not claim 
through B at all. If the queatioo had arisen 
between the plaintiff and A’, the plaintiff would 
hare been entitled to succeed. Firtufo Pralapo 
liaghvTtado Deo v. Bro}o Ktahore Patta Deo. 1. L. B. 
I Mad atpss L. Jt 3 1 A. at p. J93, referred to. 
Adoption hj awidow under her hushand'sautbiH-ity 
has the effect ot divesting an estate vested in any 
member of the undivided family of which the has- 
hsod uas himscff a member. But it does not 
Oivest the i-Mate of one on vihoin the inheritance 
has devolved from n htjcal heir of the hus^nd. 


This rule, however, must bo supplemented by the 
addition that the adoption, though authorized by 
th« husband, cannot divest the estate rested in a 
eoUatersl relalion of the husband in auccession to 
Mine other person who had himself become owner 
in the meactimc. CifANusA o. Gojabadai 

D D R, 14 Bom. 493 

33. Effect of an 

adoption by a eo-tcidow after the estate has been 
veated in the other tttdoto—Dn'esUng of estate — 
Sale tn exeevlhn of decree — Saleable interest. A 
Hindu, governed by Mitakshara law, died, leaving 
him surviving two w idow^, G and S, and a son S hy 
O. By a w lil he authorized hia widow , B, to adopt 
a Bon, m the event of dying unmarried ; but he made 
nr* disposition of his property, which was left to 
dercl VO according to Hindu Jaw. S died unmarried 
m the year 1290(1883), and B adopted a son in the 
same 5 ear, to which adoption G was not a party. 
Itt the year 1296 (1889), in order to liquidate debti 
of their husband, the widows executed a mortgage- 
bond m favour of one F, who obtained a decree la 
J2fM>(J892). In cxcouhoR of thatdeccw, themort- 
gaged properties were sold and purchased by a third 
party. On an application made bj' the aoction-pw* 
chaser to set aside the sale, on the ground that the 
judgment-debtors had no saleable interest m the 
property, as it had upon the adoption vested in the 
adopted son. Grid, that, as an adopted son a oat 
CDtitled to clans as preferential heir the estate of 
any other person besides his adoptive father when 
such estate has vested before his adoption in sotso 
heir other than the widow who adopted him, the 
adoption by JS could not have the effect of direst, 
log O of the estate which had devolred upon her as 
heir of her son, and if that was so, it could not be said 
that the judgXDcnt-debtora had no saleable interovt 
m the property, aod therefore the sale could not be 
set aside. Held, also, that O was not under any 
such religious obligation to give her assent to the 
adoption by B as should have the effect of divesting 
her of the estate. Ldk^man Dada Haik v. Bam- 
cAamfra Dadts A’aih, /. L, R. 5 Bom 48 : L. E- 
7 I. A. 18 ,• Bhoobun Moyt Dtbia v. Bam Knhore 
AcAorjee Ckoadhry, S W. K P. G, 15 : 10 Moo. 
1- A. 279 Anitarnmah v. Mabbu Bah Reddy, 8 Mad. 
if. G, 108} Droiomoyee Choudhrain v. Skatnd 
Chum Ckovdhry, I. L. E. 12 Gak. 24S; Monda- 
tin* Dasi v. Admaih Dey, /. L. E IS Calc, 69 i 
and ffarendra A'ondau v. Satlaja Kant Das Maha- 
patra, I. L. R. 18 Calc. 3SS, referred to. Faiziid* 
Ms Ail Ksas V. Trecowtij Saha 

I. D. B, 22 C&Jc. 66 ® 

54 , Adoption 

effetduat »n dtwhng an estate tchick had already 
vested in onotAer jxrfon^Gonsesit of »a«V * 

aetoption. One D, a separated Hindu, died in Jso- 
chtldJcss, leaving three widows end a daugh“r-i_* 
faiw r, the widow of a predeceased sob, t-. 
estate was taken on his death by his »_ 

ultimately becatno vested in L, the survivor of them. 
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HINDU DAW— ADOPTION— coM/rf 
A EFFECT OF ADOPIIOX— eontrf: 

In 1871, white she was in possession, T adopted the 
plaintiff. In 1874, a decision was passed apainst A, 
)D execution of which A large portion of her deceased 
husband’s properly passed into the possession of the 
defendant. In 168G, the plaintiff filed this suit 


come to her os heir of her husband, D On li‘s 


an end. DiiaiiKiniiih v. Chikto 

1. 1*, n. 20 Bom. 2S0 

as. Adojitton hy 

tnrfoie refotin;; (ael (o huiband’t dMlb—Dite»ti»y 
of tshit of htiT wAo had t«(ctedei btfore adopfioa. 
A and S were tw-o divided brothers A died, 
leaving his brother S and a daughter-in-law (the 
widow of hi3 predeceased son 0) him aurviving. 


— j — — r T7«<i'n.T been adopted 
cd grandson of 

‘ rty which had 

" [option to O's 
widow, while divesting M of ttio right to inherit as 
his heir, invested him with the right to inherit A't 
estate. For the purposes of inheritance, an adop- 
tion may be considered as relating back to the 
death of the adoptive father diiesting ail estates 
which have during the intermediate period become 
vested as it were conditionally in another Asasi 
V. RaTKoJl Kbisokaiiao I. D, B. 21 Bom. 318 

88. — — Adoption by 

tcidow in dnided family An adoption a widow 
in a divided family cannot divest any estate other 
than her own and her co-widow’s, except perbapa 
w ith the consent of (he heir in w bom the estate baa 
rested Amava r MABAOOAm 

I. Ia B. 22 Bom. 41Q 
37. — ' — Adoption by o 

dou^Ater-i'n-fatr of A after the estate has tvsfeif in 
A’* irirfoic— PcTtniscion by A la adopt— Kon-<(m> 
sent of vidoir — Diitstivy of estate once vested—. 
iridotr'e authority to adopt in Bombay— Daughter, 
in-lav must have permission— Co-tcidovs — Adop. 
tion by one ro-widoir. An adoption cannot divest a 
person of an estate which has once vested in him, 
unless such adoption is made with his consent. Aq 
exception to this rule is where a co-widow adopts. 


F CASES. 

HINDU LAW— ADOPTION— conW. 

G. EFFECT OF ADOPTION— con/i. 

Such an adoption will divest the younger widow of 


specially authorized by her* father-in-law in order 
that she may make a valid adoption binding as 
against the iicirs of her fathcr-m-law.> S ivas the 
widow of B, who died in 1877 in the lifetime of 
hia father B. Fourteen years later, ftz , m 1891, 
Jl died, leaving a widow Saibai, who succeeded , 
to his estate as his heir. In lilarch 1892, S adopt- 
cil the plaintiff G, who was older than herself, 
as son to her husband, allegmg that she had Jl's 
permission to do so The plaintiff sucel for a 
declaration that as adopted son of B ho was 
entitled to succeed as heir to the property of 
R as against the defendant V, who claimed to 
hate b^D adopted by ^ibai as son to if- The 
lower Appellate Court disalloweil the pbintiff's 
adoption on the grounds that Saibai bad not con- 
sented to It Held (confiimiog the decree of the 
lower Court), that, as the adoption «f plaintiff 0 
was made by S without proper authority and 
without Saibai's conient, it was inoperative end 
invalid As Saibai did not give her consent to 
(ho plaintiff's adoption, that adoption did not 
divest her of ber exclusive right to succeed as heir 
of R Gopal BAizmsnvA Ke'ijale r Visnsc 
Raoweyarn KstiJals . 1.JL. B, 83 Bom. 230 

88. — AdojAion 


been adoptcsl by his undo Jl L, and that conse- 
quently he had no interest m the properties in suit. 
Put subsequently under an order of the Court 
T A’ L was made a co defendant. The parties were 
subject to the DayaLhaga law, and the suit was for 
partition, the msm question being as to the effect 
of (be Sidoption upon the respective shares of the 
parties. Iitld, that under tno Daysbhaga law, 


vcetiDg of the inbentanee entails loss of the right 
of cUiming any share m the estate of the adopted 
pwrwn’s natural father or natural relation, yet 
the interest which is once vested in a aon upon the 
death of his father is not divested by bis subsequent 
adoption into another family ; and the parties wero 
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HINDU LAW— ADOPTTOIf— co«i4. 
C. EFFECT OF ADOPTION— co»ei. 


a ccordingJy entitled to one-fo«irih share durtag the 
lifetime cl the widoip end to oce-thml 8l»are ab* 
eolutely otoh ber death. Bhoebun Afoyee Xf^ia 
V, Samktshore Acharjee, 10 Hoc, I. A. i79 1 
Kalidas Dat v. Krishan Cka^dra 2 A> R, 
P. S. lOS ; KaUu Proam^o Gkose v. Goeat Citendir 
Miiler, 3. L. JR. 2 Cult. 295 ; and Rilccmvi iohar* 
X, JoitndTa'_Mo\v.n Lahuri, 1. L. R 7 Cofc. TIS, 
referred to. ]Bt>ndalini Dmsi v, AdtmA J}ey, 
S l&'Calc, 69, and Surtndra Randan Doe x. 
BailitjaKatdDa»,I.L.R 16 Colt S8S. distinguished 
and doubted. Ssaatu Lal Lada » Kah-as Chon- 
DER l^HA . . . , I C. W N. 121 

50 . Jtes/K profiu — 

Btcrss jjiflde agiinti o uu'doio rtpreotnitn^ uMe 
tnforetd agatntt a nnaor adopted eon, (krongh the 
widoisj as his g’uardian— Devofitliori of luAilily, 
clang uiilh eatntt, iipoR the minor, wiChotU Its having 
iecti made formally a poiiy to the decree— ffw 
imilar Uabthli/ >» a *Ktl /or sntsne proMs- A 
minor ho bad. been adopted by « widow as i aao to 
her dceeased buabaad was not made a party to an 
appeal, 'whiob. she pioferred after the adoption, 
from, a. dwrea *a*do against her when «ho represent- 
ed tha estata. Btld, that, os Lability under the 
decree made when the widow fully reprevinted tbo 
estate deTolred opon the mioor on hie adoption, the 
\ndow‘e estate being also thereupon diviistcd, it 
wotdd be right for her Co contenua to defend, bat 
only as guardian of the minor. Also that, it 
having been for the minor’s benefit that the widow 
as guardian should appeal from a decree wWch had 
aire&dy dnmtu^hcd his estate, the mmo; xeas bound 
by the adverse deerm of tbo Appellate Court, i 
aitbough he had not been made- formally a party 
thc«to. The principle of the decision in Dhurm 
Doss Tavdeff x. ShaviasooniaTy Dthia, 5 Jfoo, 

/. A. 229, referred to and applieii in this cn^e 
Reid, also, tbst the touic?, by his sdonti'"’ • 
aa his guardian, was 

proft*- ^ 

Et . wC>Mta<tcr 

If v~yu«jiK«ier Bfb, J L. R 

14 taic. 201, approved. Habi SaJUU? JloJTRA v. 
DHOBANESWARt Debi . I. L. H. 16 Calc. 40 
L. K. 16 I. A. 195 

4 q Impartible estate— JfijrAfs of 

tialaral father of adopts son as reversionary heir 
to am’» estate. The first defnsdant in this ouit was 
the adoptive mother of N, who died If was the 
last holder of an impartible rofflindart, end, on hie 
decease, first defendant enjoyed the estate Hamt- 
iff KDW sued for » declaration that he woe taxMled 
to the estate es reversioner, in preference to a senior 
brother ol the first defendant, basing his dura 
noBcipolly on the ground that ho aaa the natorol 
of hr Held, that this relaticnahtp tW not 
cnutle plaintiff to claim as reversionary heir. lo 
UMermimon the decree of propinquity totbedeoeoa- 
ell adopted eoa, lo his adoptive family in whidi tbs 


question of reversionary auceeasion arose, aeiaimaat 
^ouhl aot be regarded as next of kia because of his 
relationship aa natural father, which, for purposes 
of iohontance, is immaterial. Aa adopted son is , 
for mutual rights of saceessioa, completely severed 
from tis family. <Sr»nit?8K> Ayyangar v. Kvppan 
Ayyattgar, 1 M S. C. S ISO, folJowed. Qutre; 
Aa to whether such natural relationship would, be 
efficoeious to intercept an evoheat to the Ooirn- 
MoTHAVVA Ra^AOOPAIA ThEVAR V. MlSAKSttl 

StmuAKA Nacscab (IfiOl) I. L. H. 25 Mad. 304 


41, SuocesBlre adoptiono— 

fftniu ictdou' — Atiopfioa of a second son after death 
of first, lohether it divests (he mother’s estate. — Right of 
tcversiottary heir A Hindu widow adoptiagason 
under the authority of her dece.ised husband upon 
the death of a son begottea or adopted, whose state 
she inherited as mother, divests herself of that 
estate, by the act of adoption, in favour of the son 
last adopted by her ; and such soa takes the estate 
immediately on hi* adoption. Mwammat Bhodbm 
Sloaee Debia v Ram Kuhore Atharj Choudhury 
20 Moo 1 A 279, relfaitl* Veniaia KnthnaRao 
V. Venl'ata Rama Lzhshm, t L R. 1 Mad. 174 
RanuisafTii Aimi v. Venkila Bontaivan, /. £/. R. 2 
Mad 93 ; Bylant Monee Ro’f r Stsii Sesfti'MS 
Roy, 7 IT. R. 392 , Qdbmds Rath Boy v. Ram Kanay 
Choxudhuv), 24 ir. B ISS ; Radio -ffumari DAi v. 
Jugyat Kuhare Aeharjee, 7. i B 8 Calc, 615, 
Padoto Snmart Debi v. The Court of Vfaris, I, 
BBS Calc. 302 , Tagore v Tayore, 18 IF. R 359, 
Jamnalun x Roy Ckand A’ohai Chand, I. Xi, R, 7 
Sam 225 , and Ravi* Fmayairav Jaggannath 
ShaiUarsetl r. Z-alihmiist, 1. L. R- 11 J&OT. 381, 
considered FUt ,TAmoBA Naih CnAir»HTOi v. 
Axirwa Lal Daocbt (1000) - 6 O. -W. K. SO 


42 _ 


lEstoppel— Adophon — Smt 6y 

adoptite rnother to set aude an adoption mads by 
her in a suit to set aside an adoption brought 
by the adoptire mother against her adopted son 
it was found that the plaintiff had represented ttot 
eho bad authority to adopt, and this representation 
was acted on by the defendant ; that the ceremony 
of adoption was carried out on (he faith of tlu3 
repRWntation i that tho marriage of the defend- 
oiit was likewise on the strength of it celebrated, 
and the defendant performed the sradh ceremony 
of his adoptive fatW. It was further found that 
tha defendant had been obliged to defeed a siut 
brought against him by an alleged revers^Ber to 
the estate of fais adoptive father, and tMt for 
thw purpose ho had incurred heavy hatnhtiM. 
ffeld, that the phuatiff ivas estappod Rota main - 
toiciog a salt for s declaration that tho adoption 
was without authority and void Thaloor Comrao 
Sinak X. Thakooranee Mehtah Koemwer. 1S0\ 
R. m P. 11. C. 103 A. diatingohlicd. fnroi 

Ckitnier I>ey v. Copal Chander Inha, 

SO Cak. 296; Sumasi Led r. Oumon Sinqh, 
t L.R S All 366:Durgax Khashala, At}. Iretuy 
Rates {1882) 97 { Konmmmal x. I trasamt, i. a,- ■«* 
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HINDU LAW— ADOPTION-con^J. 

6. EFFECT 'OF ADOPTION-coneM. 



43. Alienation by the widow 

-prior to the date of adoption— AdopJion by a 
ic^dow — of t%t adofltd «on to dMjmtt the 
■iilitnation. IThcro a Hindu uidow, who has 
inherited her husband’s property, adopts a son, 
the adoption has the eficct ot divesting her of the 
.property and putting' an end to her estate as heir 
of her husband. The adontimi has the same effect 
as her death s\ith this uiffercnce that after the 


her any nght to the estate or entitle her to transfer 
it by way of tale or mortgage. Thus, if a widow 
before the adoption severs a portion of the inherit* 
ante therefrom and transfers vt to a atranger, wrth- 
. out any proper or necessary purpose binding the 
estate aosomtcly according to Hindu Law, the 
'transfer, lopctiiy speaLing, must cease to have 
any effect after the adoption, since it could only 
operate during the time tnat the estate was repre* 
Bcnted by her as hele and the result of the adoption 
is to terminate that estate. lAlihman r. Raduabai 
1. L. R. II Bom. and Sloro r. Balau I L R. 
19 Dorn 809, followed Sr«famu/K t. Krutomma, 
1. L- R. 26 Jtfad. US, not followed. RAMAKruBsa 
v. Tripc&asai (1003) . I. L. B. 33 Bom. 88 

44. Adoption of a married man 

baying a eon— We eon's golra and rights of 
tnheritanoi «n Me family of his Wlten a 

zoamed Hindu haring a son, is given in adoption, 
the eon docs not like his father loso the and 

rights of inheritance In the family of his birth and 
does not acquire the ^otra and a nght of succes. 
Sion to the property of the family into which bis 
father is adopted. Kalgavda TavasAPPA v 
SoJiarPa TairaNOArna (10001 

I. L. B. S3 Bom. €39 

7. FAILURE or ADOPTION OR OMISSION 
TO EXERCISE POWER 

L Death of adopted son— 

Estate of Hindu undait^Adofjltd son dying a 
minor. The widow of a childless membn of a 
■ dnided Hindu family is entitled to a Iifeonterest 
in her husband’s estate after the death of an , 
adopted son before attaining majonty. Soo^iDcs 
KooiiARTEDEBEar. GmaDnrBl’rBSttanTtwaRE ' 

d-W.RP. C. 118; 7 Moo. LAM 

S. irufoto iritt I 

pottvr to odoft—Routr to adopt another son. O 
executed an unoomotcepotro to his wife A to adopt, 1 
cm the failure of each aaopted eon, five eons In sue* | 


HINDU LAW— ADOPTION— confcl 

7. FAILURE OF ADOPTION OR OMISSION 
TO EXERCISE POWER-eonli. 

cession. After his death, S adopted a boy who 
died ten or twelve years later, after which she 
adopted another, whoso adoption it was now sought 
to uve declared invalid. The contention in 
special appeal was that, as the son first adopted 


the contention was not* supported by the Privy 


22 W. K. 121 

3. Widow with authority to 

adopt, position of— Limifa/ron. A Hindu died 
alter leaving directions with his widow to 
adopt a son. On a partition of the joint property 
among his brothers and widow, a certain property 
was allotted to the mdow as her share , afterwards 
ID 1849 the brother dispossessed her. In 1851 she 
adopted a son. who attaint b» majority In 1605, 
and in 1866 sued for possession of tho property. 
Ueldy tliat the posscosion of the widow previous to 
the adoption u as not that of a trustee for tho son to 
be adopteil so as to prevent limitation Qoscts 
Cqandra Sarma Masoomd in v Axand IIoBav 
Sas'uMozooudar . 2 B. L, B, A C. 813 

4. ■ ■ — Failure to adopt— iridow 

iciJA poirrr to adopt not adopting — Suit for ettate 
as vidov. Authority was given by deed, by a cluld • 
less Hindu in Rcngal, to his indou to adopt a son at 
his decease The widow did not exercise that power 
and many years after her husband’s death brought 
a suit in her character as w idow claiming his succes • 
Sion in Iho family estates Ihhl, that tho mere fact 
of there being authority given her by her husband to 
adopt a eon, did not, l^fore an adoption had actual, 
ly taken place, super^e and destroy her personal 
right as Widow to sue. Bamvxdoss Mookerjee v. 
Taiunce .... 7Moo. LA. 189 

6, Omission to adopt— /iMerif- 

one', widow's right to A husband’s express 
authorization, or even direction, to adopt docs DQt 
constitute a legal duty on the part of the widow to 
do eo, and tor all legal purposes it is absolutely 
non-existent tiU it is acted upon, ^^'hen a Hindu 
by his mil gave fua widow authority to adopt, if 
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HINDU LAW—ADOPTION-csnti- 


7 . FAILURE OF ADOPTION OR OMISSION 
TO EXERCISE POWEB~<on<W.i 


her husband ; — HiJd, that she UM entRlod to the 
decree ehe praj«l for. UiU Sr>'»cni D.vbee p. 
SorsosiSEE D«ee 

I. D K. T Calc. 288 j 8 a Is E. 63 

Ste Diiro JIoi-ES CiroxronRAix Rebuxo 

2 W.R 3018.25 


Dnso Moyee Dossee v. Dooeo* rEB.’^aat* 

JlmER .... 3 'W. E. Mis. 8 


6, --- ■ ■■ OfliiAjion of tnifoic 

io adopt <M rfirfcfed «» viVSisfil of tahtnlaMt. 
tVben ft sndowneplects to adopt a second son on 
the death of the firstadoptod son, as tbrcclcilby 
her deceased husband, she commits a srrotj", but 
may neTerlhclesa be the heiress of the first adoptcil 
son. SREEJtCm DOSSEE «• TARfUCKTXn Coov- 
Doo CaotrDHSv . . Bourke A. O. C. 48 


8. EFFECT OF INWVUDIT Y OF ADOPTION. 

1, . Adoption hold to b© in. 

valid— Pojdjon of pcTfon adopUd. tVhere an 
adoption is liehl wrabd, the naturaf ngbts of the 
person adopted, remain unaCectwl. BaVasi Svs- 
karaPakditi' Asibabu* AyjfAL • I Mad. 363 

But ttt Avyavo McrP.\SAij r. NttAPAiCHt 
Ammae . . . . 1 Mad. 45 

2 . Adoption by o 

inrfojftd under the <f*rec/ioa of the 

falhtMii-late ajUr hit detjlh-’-DiietiiH'r of the ttfale 
of davohlcrt-^Adoption initihd A lUndu testator 
dicil leasing turn sursiMog two daughters and a 
unlouftl daughter-in-laa In bis uiU be tDftde 
the fohoftins procioion — “I wanted todwpow of 
the abore-jncntsoneel property nij'self. But as I 
am ill, it IS not possible foe me to do so. Therefore 
the ranch should piee a boy la adoptian to my 
daughter.iO'Iaw ami {thus) keep (the doors o() my 
bouse open. Alter the death of the father-io-law, 
the widened daunhter.indan adopted a boy under 
the proTJSion, The adopted boy baung 
subsequently’ brought a suit for a declaration of hia 
title as the grandson of the testator the yabdity 
of the adoption mis impeached by one of the 
daughters of the tei>tator, uhoso interest became 
<liTcsted by the adoption Zfefif, {hat the adoption 
uas invalid From the fact that a husband's 
aotbonty to hia widow to adopt may be opecativo 
afJer his death, Jt docs not follow that a fsthcr-io- 
law’s assent survtrea beyond his lifetime so as to 
enable his eon’s widow lo iliTCSt an estate that fuuf 
alreadi devolved b\ mheritancc on heirs, slid 
not dime a title ihroUKh the eon. {..vksomib*! r. 
\ssast \A 8 iDEi (J<) 05 ) I. l*Ik 20 BoBi. 4 Ol 


•> CMDENfCOF \DOmON. 


■L ~ ^ 

tlon Sotlorr 


Suit na to validity of odop- 
t‘o/ la » Mill ss to the validity of 


8 . EVIDENCE OP ADOPTION~<onW. 


Uie adoption of a claimant to Ihe Nattore Raj i— 
Nfw,notwith»{andinj' a finding of the Court of first 
tnstaoce, that theadoption naa notprored, that 
evidence fully anpported the adoption 
CucscEK Nath Ror e*. GoBtyt* Nath Roy 

11 H L. S. P. C. 88 1 3 S W. B. 221 


ColLECTOn OP MOOBSHICARAD IV SraBESSlEES 

DiBEE .... llB.L.B.D.a88 

18 W,B .328 

ujAoidmg the decision of tha High Court. 

See KisHtv AIo.sie Debai v. Kashbe SoovpAEt 

UrniA .... 'W'.R.F.B.lOe 

CotircTOR or SIoonsnEOABi© v. Amtxd Nitk 
Ror. KisTojro.YEE Debia r .AycvoNAirtRov 
W.E.I’.Hlia 

2 . - Deeds of adoption— /afer- 

nof prchalitifits^U ilaeettf Deeds of adoption 
csecctod lorn: ago, severaj w j{ae.<se 8 to the etccutios 
of w hich having di«l. should be judgwl of mote from 
their intemaf probabthties and from the mduvet 
evKlence than from the twtiioony of mtncA«eft 
Cither suhserihins the deeds or present nt the same 
time Ktsnc.v IIo.vcb Debia r Kasjjee Soov. 
natEE Debia . . . W, E. T*. B. 106 

3 . 6 mt to establlBh adoption 
— Te<4 of tohdifij of derdi of aioidian. In ca«e 8 of 
adoptioo careful scrutinv is necessary. The party 
seeking to establish an ai^option u bound to prrauee 
the best crideneo jirocurafife. The raJe for testins 
the validity of a de«I of adoption is contempo* 
raoeity of exccutiouand pubhc.'itionof the deed of 
{K-rmission In the absence of the oricinal deed, 
all the circumstances bearing upon tho alleged deed, 
andaUtheprobabdttiesfor and agiinst its gcnumc' 
ness, must oe considered. RooPJioNioBiE Chott- 
D&AiK r, Ramlai. SrecAE. Ciieesh C^cntiee 
A tnoREE r. RtsiLAC SoiciR . ITF. S .144 


L AdopKon by dbuno-putr 

— .-Crrrmony of dhurm-pvtr. An adoption made by 
a Pfticee itnoin^jateK before his vteatn wouid render 
ectretnely improbahlo the execution of a will by 
lum a very short time previous thereto, and there- 
fore c«Ii for very rloxe proof to establish its exiit- 
ence Although iu cases of adoption by tlhurm* 
potr (ft partial adoption) it is not mdispensahly 
necessary that ft deefaratjoa should be made on tho 
third day after the decease, jet it is usual to make 
such ft devlaration and to take a wTifing from tho 
dhiUTtt'putr. In the absence of auy each writing 
and upon the whole evidence, the adoption in this 
case was ptonouocod to be as a psJdk-putr. and not 
merely as a dhurm-putr. Hom vbhaee •’> F^'{^ 
BOAEn DosAsnemr . 6 W. B. 1 ^ C. 103 

6. EaQttieitfon for vBlidlty 

otadoption — Ecsulralioit — 
tmttny. Aeconlinj to Hindu law, neither registra- 
tion ol the act of adoption nor any written 
of that act hariDg been coroplctwl *» essential to il» 
validity. la nocase should theogbtsof wires and 
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0. EVIDENCE OF ADOPTION— con^rf. 

daiightcrs bo transferred to strangers or to more 
remote relations, unless the fact of adoption by 
%Thich this transfer is effected be proml by evidence 


rcTiY V. SAUtTRA Dye B W. H. P, C, 109 

6. Detfi txprtasitig 

Kith to adopt a particular per’on. A cousin and 
heir to an iD«ane proprietor haring been sued for 


been adopted by the insane proprietor prcnously to 
his decease, and could not be held liable for the 
debts of the cousin and heir, nho, moreorer, had 
formally relinquished hia right to it The plaint- 
iff’s claim re*tea on the contention that the formal- 
ities required to validate an adoption had not been 
attcnilcd to in this case. This contention uas met 
by the plea that tho adoption uaa complete, but 
that, even if it had nnt I'ccn so, a document declar- 
ing the deceased proprietor’s desire to adopt the 
minor had the effect of a testament. Held by (be 
High Court, that, thoush the intention of the de- 
ceased proprietor to adopt the minor uas clear, 
that Intention, even as expressed in the above- 
mentioned document, uliich uas not testamentary 
in character, did not amount to an adoption in the 
absence of the necessary* formalities. The estate 
uas accordingly declared liable (or the amount of 
the decree against (he cousin and heir Banfc 
p£RsiiAt> t CovBT OP Wapds . 28W. R.182 

7. Evidence of conditional 

adoption. Inasuitmuhichaclaimvas madein 
virtue of an alleged adoption to the estate of a 
deceased Hindu, tho uidow made a compromise, 
not in ''Titiog, with the claimant where the apop- 
tion was admitted, but alleged to have been on 
condition that the widow should enjov theentire 
property for her life without power of alienation, 
and that, after her death, her minor daughters 
should tahe the self-acquired jiroperty, and the 
claimant shou’d succeed to the ancc«tml estate. 
Held, that the evidence to establish such a coodi- 
tional adoption mu«t, as in the case of a noncu. 
patire will, I'c very sttonc Innrr Komvab r 
itoor Naraix Sixun . 6 C. L B. 76 

8. Deed purporing to effect an 

adoption— Ginng and taimg An ekrarnama 
executed by the natural father in favour 
of the adoptive father recitevl that the former had 
made over bis third son to the sonship of (he 
adoptive father, so that the latter might, whenever 


HINDU LAW— ADOPTION— conW. . 

0. EVIDENCE OF ADOPTION— conW. 

ho would wish, fuIGl the rights of a'loption in accord- 
ance with the Shastras and the usage of thc- 
country*, and from that day tho natural father 
would have no claim or right in respect of the 
saHlson Held, th%t this deed did not of itself 
operate to effect an adoption. It did not even 
amount to u giving and taking of tiie boy, aa it 
contemplated tho subsequent performance of 
tho necessary rites. Held, further, that deeds of 
(bis kind did not take the place of the necessary 
evidence aa to tho actual adi^tion. M vkdit 
Koeb V. PoooT. CiiAxn Lal . 2 C. W. N. 154 

9. Factum of adoption — Onus 

probandi. Custom among Shairi'/as —The ruling 
of (he Privy Council m Shoshinath Qhose 
V. Krishna Soondari Dwfi, L. B. 7 I. ^1. 
2S0, has no application to a case in which there 
IS ample evidence, both oral and documentary, to 
ptove tho factum of adoption. Where it was 
sought to set aside an adoption which tookplaco 
many years ago, which had ever since been recog- 
nized aa valid and under which the adoptee had 
ever since been in possession of his adoptive 
father’s estate, on the single ground that at tho 
time of the adoption the adopted son was more 
than live years of age, it wasbelil tbattheonus 
of proof was upon the person who alleges the 
adoption to bo invalid Uamun Ohull Smgh 
X. Aooiwcr Cunshtam Sing, $ Tl'. A. P. C. C9, 
referred to. In a case where the validity o( an 
adoption was in dispute and the parties to the suit 
wcrcSbatriyas 1 — //r/'f. that, even ifithadbccn 


sixcB ‘ . . . I. L. E. 0 Alh 853 

10, Nambudrdis— J/nrvmoilflfa- 

yam law — Adoption o/ nn adult male — Form of 
adoption. In a suit the parties to which 
were Kambudri Brahmans fotlowiog the Marumak- 
katayam law, the plaintiff sue<l as the adoptive son 
of the last member of an otherwise extinct mans 
for a declaration of his title to certain lands as tho 
sole uralcn of a devason The plaintiff was an 
adult at the time of bis adojition, and no female 
was adopted at the same time with the plaintiff. 
Held, on the evidence, that the plaintiff was entiticil 
to succeed. The form and evulencc of adoption 
considered Sybbamaxyak r. rARASiAswABAX 

L L. B. U Had. 116 

11 Evidence of authority 

to adopt. \\*hether an elder widow who had 
purported to adopt a son to her deceased 
husband under his authority had received such 
authority orally or by w ill was disputed by a junior 
widow, the Courts below differing as to the question 
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' Son of a Brabmo, adonUon 

M— Jiopj.o., talldUii d—Omt d £ml 

l-ncafaditj—Erahmo Sarntij—ErUzdt on 

ccm^„oo roforonco Th<- St ol 

Jdopt»a_b«,ng adnilM, ood it, t.li.Mv brfal 

I faeinffra'aM/i *’* 1 , ‘i“*'*‘"on as to custom or usage 
PleadJDgs. the adoption must be 
Lr wfettnce to the principles of ffindn 

' ^ken on commission, until tea- 

' be S?adni^of ' M endence m the emt. cannot 
* T,Wa r A’i^farnii Z/asfee 

a Hindu, baring 
renounced Hinduistn, is entitled to revert to 
S U "f 0* ‘I'at «hgior. it 

SS ‘Consent 

>a the same manner, 
a at^opted an infant son of 

thft Sadharan Brahtno Samaj : Jfe7i, 

«7i«V *“ absence of proof of special custom, such 
adoption nas rahd under the Hindu lair. S7,am- 
25 Eom. SSl, followed, 
J?r,y v, Sirw Kama:* Das 

M003i . . . J. Ifc E. 50 Calc. 300 ; 

B.C. 7 0. W.N, 764 
I j}^'. j ETidepce of .Adopfioa— 
AdopUonof DaMghkr'a ton, vahiHij ol— Question 
not raised /c>o lale a atagt of Me htanwj— 

I Ettop^l bt, aaaent of .ffewrsioner 'to AUenatiant 
oy wtdoio— Power of Reitmon to hnd lakr 
Eetertio^'s—Peimi'onera ebiiminj not (hrounh «r«. 
et^ino Revert, oncrt bat through last wo/e Oicaef^.- 
®/ Aclion-Chil Procedure 
Code IXIV of m2), S7S. The appellant's right 
to msiotain a suit to set aside alienations of certaia 
imnroreaWe property made by the iridoir and the 
natural mother of the last male owner, «iio was 


w ith V been tampered 

the fatnjJ- *' 1 ^° the WsfoJ of 

pctent loca 
»he pJaInfif 
«rong end 

deeijionofi . 

*«it (after 1 
teration of • 
otidente nu . . 

25 ^ 0^1 


tiie alleged adopted son succeeded to the estate 
'Mthoat^^^rersy which he could only hare done 


Aty of the adoption on the ground that under the 
Hindu law a daughter’s son could not be adopted, 
was only put forward for tbefir<t time at the rcry 
last stageof the hcanng, after all (heeridence was 
®lo^ed and nothing but argument reuinined. The 
dotnsion depended on whether the rule of Hindu 
*ww had been raried by family custouj ;— //e/d, 
tMt tho District Judge was right in refusing to 
enteitaui at that Jafe stage ox tho case a new 
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quMtion of that kind the solution of which must be 
dependent upon evidence. The main defence to 
the suit was that the assent of the apj'fllanU* 
father to the transactions in dispute, not only 
eatoppwl him from contesting the validity of the 
ahenations, but creatwi an estoppel binding his 
tons, the appellants. As showing this a document 
dated 3rd t>eptembcr 1871 was produced which, 
after reciting that except his mother there was no 
heir to or claimant of the adopted son’s projieHy, 
stated that the widow agreed that during the 
mother’s lifetime she should remain in poaseasion of 
a half share of the property, and that after the 
death of the mother and the w idow both the sharea 
should devolve by inheritance on the sons of the 
mother, who were the natural hrothera of the 
adopted son. Ihis deed was signed by the father 
' • ■ ‘ 'as the only 

lered as to 
-ed .— 2/tM, 

t with the 

■ the assent 

• provide for 

lue ueavenv ui ii'e iiintiiuiicv ut«.i ucr death m 
a line different from tliat proscribed by law was 
a thing which the widow could not do cither 
iriih or without hts assent. There was, (here, 
fore, no estoppel on the reversioner, and con* 
eequently sene on Ids sons. Another document 
relied on by the respondents was one of the abcna« 
tions^sougnt to he set aside. It was executed by 
the two ladies on Ist July 183^. and recited that 
they inherited the property in question from the 


stated that they, the executants, were absolute 
owners by exercising proprietary rights. Theycon- 
veyed the land to the purchasers absolutely, and 
finally stimulated that neither they nor their heirs 


coming from the adopted son through whom the 
appellants claimed ; they were, therefore, not 
estopped. 'Jhe ladies, the abenees, of the four 
separate ahenations sought to be act adde, 
and the natural brothers of the adopted son 
were all made defendants in the present euit:— 
Held, that it was very doubtful whether, on the 
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restoreiL LtLA liur NAiiAivf. GorAi. Den {10091 

I. L R. 36 Calc. 760 


10 DOCTRINE or rACTlDI VALin" .VS RE- 
CARDS ADOPTION. 

2. Application of maxim 

Gift tv Uidow tiithoul authorili/ of hiuband's only 
ton. The maxim quod fieri non debiiil faelum 
considered anti its application pointed out. 


Am AJUili. OU4 

2. Adoption of 

daoqhter'i ton amony Drahmanf. Amongst Brah- 


3. - Llmltatioa of maxim— 

Limits within which the maxim quod fieri non 
dibvit Return tolet as to adoption ajiplies pointed 
out. uorAL NAAiua Safbav v. Haksiant Oavesii 
Sahlsy . . . I. L. R. 8 Bom. 273 

4. Recognition of maxim— 

Schools of Hindu law other than Dtnqnl The 
maxim 9 uod ^eri non ife6«it faetum %nUt is recog- 
nized to some extent by other schools of law in 
India besides that of Bengal. VVooaiA Daee v. 
Gocooi.an'tod Dass 

I. L. R 3 Calc. 687 : 2 C. L R. 61 

6. Suit by adoptive father to 

eet adoption aside. Hdd, that, when an adop. 
tion of n son has once been absolutely made and 
acted on, it cannot be declared iiivahd or set aside 
at the suit of the adoptive father. SoKncASt Lal 
o. Guuax Siyan . . L L. R. 2 All. 366 

) 6. Applicability of maxim— 

tfature of adoption. The mnxim quod fieri non 
ddiuU faetum vafet is applicable not only m the 
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SINDTJ I,AW-ADOPTION-~*jn«. 

10. DOCTRINE OP FACTO.M VALET AS 
REGARDS ADOPTION— concW. 

the matter of Belection, and similar pointa of t&orsl 
•or religious ctgntficsnce, K-hwh reUte to what may 
be termed the modus operamlv of adoption, b”* '’t 
not affect Us essence. tv.«— 

te ’ --‘"ig ifle essence of the 

tTC..^u\.iiun, and such texts may be aufSciently 
imjjeratire to vitiate an adoption in which they 
have been disregarded; but unless their xneaoiQg 
IS undoubtsd, the doctrine of /actum «jf« shmild \k 
restricted to adoptwiM nhroh. baTiog been made in 
substantial conformity to the Ian, have infringed 
lOinot points of form or selection Adoption oodet 
the Hindu law being in the nature ot a gift, it 
contains three elements— capacity to gite, capacity 
to tahe, and capacity to be the sub/ect o/ adoption 
—which are essential to the validity of the tran- 
sactions, and as such are beyond the scope of the 
doctrine of foctum valtU Uma Deyi v. Ookool- 
anuni Dai ilahapalnr, Z. E S I A. 40; Honu- 
nnn J’lit'Ori v CA-rai, I L. R. 5 All 36i : Sin- 
jrtmma v Venkolnckeirla, 4 JUnd. 1S4 : 

DAamnDnjuv EamlnsAna OAintfUTp, 7 L,R. }0 
Sam SO , £al ihmnppa v Samatn, 13 Bom. 364 , 
and Oopd Ifarlmr Safray v Hanmant Oane*h 
Safray, J Z R 3 Bom VS, referred to Casoa 
Sabai V Leebuax StvoH . I. ti. B. 9 AU. 253 

7. Adoption by younger widow 

without conaeat of elder. Where a younger 
widow had adopted without the consent of the 
cider widow it was contended that the right of 
the elder tiidow, was merely the right to select, 
and that lo any case it was only ft jprcfercntial 
right, and that consequently the doctrine of 
factum talH applied, field, that the doctrine of 
ffKhm vahi cannot apply to the case of ao adop- 
tion by a jouDger widow, for it is plain that, until 
the elSer widow waive* hw profcreotial right to 
ii'fopf, her right i* cscfosive, and that the other 
widc-wa hvive no authority to adopt The rule of 
/iicftwv vahl applies tn cases of a'^opliou only 
where '* there is neither want of authority to give or 
to accept, nor iciperatne interdittiOD of adoption.’* 
Padajtjkav V. Ra-Uiuv , Z. Zh B. 13 Bom, 180 

JJ. TERRS OF ADOPnON. 

1. — Adirptum^Agrte- 

nc'il pr''psA>/ ia It Inlen iy minor adopted 

eon — A Hindu widow, in pursuance of 
Huthoritj uiven by her husbttid, «in'e deceased, 
sitoplnl piaintiif, n minor. A resi^tercU document 
was oieccited by the widow on the day of tbe adop- 
tion, wherein the fact of the adoption was recited 
and c.rtsin terms were set forth as to the manner 
in wliw-h the proj^rty of the deccasetf adoptivo 
laliur Fhiiiilu te injojrd as beiireerr Jbe pluoliS 
and the lutlow Bj those terms it was ueeJared 
that, in the ctent of disagreement between jdaiatiS 


HIlTDtr LAW— ADOPTION— fPjild. 

11. TERMS OF ADOPriON-ccncW. 

and his adoptive mother, the projy?rty described in 
the second schedule shoiiiil be enjoyed by the latter 
tEono" her life, and ehould be taken by the plaintiff 
after tier death Ibe authority, under which the 
widow adopted, had been given orally, and merely 
enabled her to adopt a son, and made no reference 
to the manuer in which the estate of the deceas^ 
should be enjoj ed either by (he son or the widow. 
T-Tie effect of the arrangement ivas to vest in the 
widow on the contingency mentioned, for her We, 
about a moiety of the property inherited by her 
fwjm her husband. ITie terms embodied in this 
agreement ivere coasented to by the {ifaint/ff’s 
Datural father prior to the adoption, and it was m 
consequence of such consent that tbe adoption toijk 
place and the document was exeeute-L Disagree- 
ments arose between plaintiff and the widow, and 
plaintiff, still a minor, sued through hi* nataral 
tatber as next friend to recover all the property of 
Isis deceased adoptive father. Held, that the pro- 
WMioD in the doLunsent in favour of the widow was 
binding on the plaintiff and the widow was entitled 
to en;oy tbe property is tbe second scbeduledozioff 
her lifetime. Visaiasss Ammai. v Sivabamisv 
(lOOJ) .... LIi.K.27Mad.l8 

12. ADOPnON DUKINfi WIFE’S 

PREG.VANJr. 

3. - Ado/ition during 

w/e’s f>rtya»sy Seld, that tbe Jfiiet that at the 
time of tBakuigan atloption the wife of the adopt- 
ing father 19 jiregnant does not affect the validity 
of the adoptina. Nagaihushanam v. Se^hamma- 
laru, I L. k S dfoe ISO, and Danmont Raw- 
ckn^ra v Bhimickarya, 1 Z Si IZ Ban iOS, 
Collowed, JVoraynno Reiit v. Farduc^cfu Reddi, 
(/559) .1/ 5. D 97, dissculed from. D^wtsi Rtsi 
p. Rasi hsL (1007/ . I. L. B. 29 AH. SJO 


J3. CONSJDEJIATJON FOB DIVING IN ADOP- 
TION 

^sfo;i(<oa — Nereipf of 
constderofian h>j nnlurnf futhti for "yiunj in edop- 
iiaa doi* not malt Vt* arfopiWK iniafuf tVTiero a 
boy, being a fit subject for adoption in the Dat- 
taha form, is given and accepts, with the proper 
ceremonies for such adoption, by persona rcspec- 
fivefy comfctent to give and accept him, he ac- 
qtMies the status of an adopted eon. The receipt 
at money by the natural father in consideration of 
giving his son and the payment of such by the 
adoptive father, though illegal and opjwsw to 
nubitc iiobcy, tin not make the adoption inrao < a 

!te g.lt 11.5 sreeptame of Ik. boy 1. 

tmiisav-tion clearly separable from the 
ment and payro'Ut. Such payment has ^ 
effect of converting tbe adoption into an 
two by sale,’ a form oow obsolete « °nA, 
pMtAiran is syaooymous with Dattaha so • 

Ra&tdal Singh r. ludir Knntrar, I Z. B ' ®' ' 
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HINDU LAW— ADOPTION— foflcW. 

13. CONSIDER.\TION* FOR GIVING IN ADOP- 
TION— 

SSG, followed. StruroirPA Cnirm r. Naoappa 

Cutrri (1903) . , Lli. 11.20 AI&d.l61 

' M. LIMITATION. 

LtMil/ifiort Aft I-Vr 

of JS77). Sch. II, Art. 119—Paiod of linutalton 
apji’eillf to suiti tehtrt fArtum <iRd oIm riMity 
o/ adoption IS if«R)nf. Suita in ttltich either 
thc/actumorralidityof an adoption is denlM aro 
povcmed by the pronaions cf Art, 110 of Sch. 
II to the Liniitatioii Act (XV ol 1877) The ol»- 
ecrratioDS to the contrary in A'lnToicn r. Ramapji, 
I, L. R 2S Rem, SI, and SAirnrom r. £riiA>uibai, 

I. L R- 2t Bom. £9, disfcntel from. SAriaitna 
V. Ilanmant, I Im R> 21 Bom, 26(7, followed and 
Bpnbed. hixuAHA r. RaMippa (1^7) 

t L. R. 32 Bom. 7 


HINDU LAW— ALIENATION. 

CoL 

1 Bestilaijct os Aucsatios . . 4C&1 

2. AUESXTJOS BY Sos . . . 4CCC 

3. AUEStTJOS BY U.NCLE . . . 4C60 

4. ALtE.NAT10S BY Fatoer . . . 4C06 

C. AUEStTIOS ET ^Iotqer . . 4027 

0. AUESATins BY DiCGirrER . . 4728 

7. AlIESATIO.V BY ^VlDOW— 

(a) AUESiTIOS OP ISCOME ASD 
•AcersinaTJONS . . . 4729 


(t) Auesatios for Legal Neces. 

81YY, OB wmt OR WITIIOCT CoS* 

SEST OF IlrtBa OB Reversiosera 4732 
(e) WlUT rossTiTtWE^ Legal Nb* 

CES«iTY 4755 

(d) Settiso aside Auesatioss, asd 

Waste 4764 

8 AuExjTiojr or JSPinnEiE Estate . 477d 

9 Aulsatiob of Patia Raj . . 4774 


Sec Champerty . 4 B. ItTL O. C. 1 

9 B. L R. 76 
^arBh. 803 : 2 Hay 160 
See Declaratory Decrep, sdtt fob — 
Reteesiosfjis. 

^<e Hisdp Law — 

Custom — Primogesiture 

6 C. W. N. 870 
Endowment — Alienation of En- 
dowed Property. 

.loiNT Famii.v — Foavers op Aliena- 
tion by Mfmpers i 
Maintenance — Right to Mainten- 
ance — IV iDOw I. L. R. 23 AIL 86 


( 4664 ) 

HINDU LAW-ALIENATION-ctmf-f. 

RETERsi0NEr.s I. L. R. 20 Calc. 356 
Stridhan— Power to dispose of 
Striduan . I. L. R. 24 AIL 82 
See Hindu Law — Widow — Power of 
Widow— Power op Disposition or 
Alienation . I. L. R.18 Bom. 634 
I. L. R. 10 Bom. 30 
See Limitaiion Act, 1877. Art. 123. 

7 B. L. R. 131 
10 Bom. SSI 
16 W. R. 1 
I. L. R. 10 AIL 624 
See Limitation Act, J877, Art. 141. 

See Onus or Proop — Hindu Law Aliena- 

TION. 

See Sale in Exfcutiox of Decree — 
Joint Pkoperti. 


1. RESIRAINT OX ALIEXATIOX. 

1. Restraint invalid as incon- 

Blstentwith Hindu law— ^ejlrainl vill. 

A restramt on ahenatioR put by a testator on his 
descendants was considered void as being unknown 
to, and mconsiitcnt with, Uindu law. Xitai 
CiLAIaN Pynf t Ganoa Da«i 

4 B. Ia R. O. 0, 265 note 

2. Impartibility, effect of— 

Chota A'ay/-ore Ra), aUemUon of torlion of. The 
fact that the Raj of Chota Nagpore is an impartible 
one does not prercDt the Maharaja for the time 
l>eing from ahenatiDg a portion of it in perpetuity. 
MaiuiN Kiiootia v. Lokenatr KitooTiA 

1. L. R. 7 Calc. 461 : 8 C. L. R. 243 

3. Jfienatiow of im. 

parlihk tsfolt-^Cueloni—SnetesnoH to raj Ini- 
partibility of an mhentanee does not, as a matter 
of law, render it inahenable The owner of an 
estate which descends as an impartible mhentanee 


the case of a titular raj, ol which the lately deceased 
raja had made a mokuran pottah, or grant in per. 
petuity, of part of the zamindan lands thereto be- 
longing, m favour of a jouriger son, it was found 
that the only custom provra was that the raj 


4 ImjKtTtibh TO) 

erfate— Poi«r to afienole— C imIopi. In regard to a 
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1. RESTRAINT ON ALIENATION--<or«. 

raj eatate in Gorakhpur by custom impartible and 
descending by primogeniture, the family being in 

I . . 


ity, the Raja’s power over the estate would have 
been restricted by the law declared in Jlitakahara, 


pended on custom or on the nature of the tenoie. 
In this case the evidence did not establish that by 
custom the estate was inalienable. Samaj Kuam 
t. Deobaj Kttabi . . I. L. H. 10 All. 272 

L.R. 16 I. A. 61 

6. ■ — Cvsfom — Infor^ 

title zaviiniart — Hi'jhl of eamindar lo ahenate— 
Suit to set aside the alienation of impaWi7>f«pro/>efty. 


HINDU LAW— ALIENATION— conli. 

I. RESTRAINT ON ALIENATION— coniW. 
sion s— ffeW, that an estate cannot be made subject 


the agreement. Veskatsasianna v. I5RAJIJIA^A 
Sasteulu . , , . 4 mad. 346 

7. Alienation and 

6Uit bt/ alienee for mvlalion of names. On the con- 
struction of an ikramama or deed of agreement and 
partition of an ancestral estate among several 
brothers j—ffeW, that the terms of the deed were 
not restrictive upon the power of each brother to 
abenatefus separate share. .4, one of the brothers 
bad his share registered on the Collector’s books as 
owner, and by deed of sale conveyed such share to 
his daughter, who was also his heir. The Collector 
on tho objection of one of A’s brothers (who denied 
/i’s fight to ahenate, on the ground that it was an- 
cestral property), refused to register the daughter's 
name as propnetor. Held, that the Collector was 
bound by Bengal Regulation VIII of 1800, s. 21, 
to register her name os purchaser, but that such 
mutation of name was to he without prejudice to 
the question of the right of sucicssion. Cowulbas 
Kookwdb p. Lal Baiuntm Sinob 

9 2Ioo. I. A. 89 


cesbor, by ttic i.oliector oi me aisinci as ms next 
friend (authorized in that behalf by the Court of 
Wards), now sued the assignee of the lessee to have 
the lease set aside. I/etd, 6y Pakker, J., Morrif- 
■?A3U Ayyab, J., and WlLKiifsOB, J., that the 


ment of PABErB. •/.), that in the absence of evi- 
dence of anv family custom rendenng the ramindari 
inahenable by the zaniindar for the time bring for 
purposes other tlmn those warranted by the lUitak' 
sliara law, the lease was not invalid as against the 
plaintifTs. Sarlaj Kuari v Peora) Kiiort, J. L. R. 
10 All. 272, discussed and fo\lowe<l Rrarsi'oiro 
r. RAWASTJBtA . I. L. E. 13 Had. 197 

e. Condition not to alienate — 

Rcstrtction of enjoymeJif cf eslalf. Upon a division 
of family jirojiorty, the parties to the division en- 
tered into an opreement that the jirojierty of any 
ore of the parlies to the agreement or their heirs 


to whom the projtrty was allotted upon the din- 


2. ALIENATION BY SON. 

- Alienation without father’s eon* 

sent — iftlaishara law. Under the Mitakshara 
law, an ahenation by a son without the father’s 
consent is invalid. Shxo Bpttuh Koonwab v. 
Goto Beoabeb Bhukut , 7 W. E, 449 

3. ALIENATION BY UNCLE. 

— Bight of nephew to object to 

alienation. Anejihewis not competent by Hindu 
law to object to any aLenation of ancestral ptoj'Crty 
made by hia unule. ADJoonniA Gir. v Kasiiee 
Gif, 4 N. W. SJ 


4. ALIENATION BY FATHER. 


L Alienation with concent of 

Bon Right of grandson to object to alienation Ad 

aUenation made by a Hindu with the consent of 
bissoncannot under the Jhtakshara law. be ques- 
tioned by the grandson Bubaik CiiriTEr 
V. Gbeedhabee SiKcn. . . OW. E. 33* 


a. Qrandeon’s right to set 

aeide alienation — Smt by grandsons, sons of a 

eon adopted intrima form to aUcnation. 

Where the son of a certain fierson, who had been 

adopted as a kntrima son, sought to set 

tain alienationsof self-acquired property winch 

adoptive father bad made, on the 

tbatas grandsons they bad an interest in that p 
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HINDU LAW— ALIENATION— fonf./. 

4. ALIEKATIOK BY FATHER— fonW. 

pcrty, and that the alienations were for improper 
purposes : — Udi, that, as the alienations were 
prored to be for legitimate purposes, and the le- 
Utions established hj the kntnma form of adop- 
tion were confined to the contracting father and 
did not extend beyond them on cither aide, the 
plaintifis in this case had no right to Kt aside the 
alienations which the adoptive father of their 
father bad made. Jcswjst Si:<oh r. DonLzn 
CnrsD 25 W. 11,266 

3. Self-ocqnired property — 

ililhilaJate — Separate aej<tirUona According to 
Mithila law, the owner of Mlf-acquired property 

•has full poacrof disposition over it. BtsnesPER- 
Kisn Nisarx Sfvon r. Bawa Wtssm 

12 B. L. n. P. C. 430 : 20 W. E. 137 

4. Foirer of a father 

of a joint /omily to ofienote— Sef/'Oe^uired immore* 


acquired, as distinguished from ancestral property. 
Balwaxt Stson V. Rameishore 

L L. R. 20 AIL 267 
L. E, 26 1. A. M 
Rao Bilwast Sison r. BiJtKisnoRE 

2 0.W.N.273 


6. - 


Anceetrat pro- 


peril/— Oulea.il«, rt'sht of. Ihere is a distinction 
between ancestral and self-acquired property under 
the Mitaksbare law with regard to the nghl of a 
father to dispose of it. The fact of his being an 
outcasts would not prerent him from exercising his 
rights over the property to the same extent as he 
might otherwise have done. Ojooouva PrnsnAH 
Si»cB c. Ramsastts . . . 6W. E,77 

0. Anc&itral pro- 

perty. A, a Hindu, sued B, the widow of C, chnro- 
ing to be entitled with others as heirs of C under 
the Hitakshara law to certain property The suit 
was compromised on the teims, as to one portion 
,of the property, tliat it w as to be retained by B for 
life, and after her death to be dindeel according to 


ancesiril piopeii.^ m 
absolutely, and not 
llAUAEiB Rower i IcrnA 

8 B. L. 


7. - 


ion al dot' <*/ nc^uwilio’i. 
of the property of the pUi 
father. Thefactsfoundwci 
mother and Ist defendant' 
daughters of one il, who 
selected, in purausnee of a 
VOL. II 


nncestial proj-erty. 
Srson 

B. 83 : 10 W. E. 221 

Hon-exiilenee of 

*uit to recover a share 
[Otis’s maternal grand- 
•e as follows i’lamtiS’a 
'a irother were sisteir, 
having no toale issue 
special custom, the let 


mNDU LAW— ALIENATION— co»li. 

4. ALIENATION BY PATHER-confJ. 

defendant’s father as a aon-in-liw, who should take 
hie property aa if a son. On the death of 21, the 
Ist defendant's father entered into pos3(.*BS]*uu of 
(he propcfty, and afterwards, during the minority 
of hia aon (1st defendant), associated with himself 
the plaintiff on promise of a share. In accordance 
with this agreement, the pbintiff joined the 1st 
defeodant's family and continued for many years 
aidiiig in the management and improvement of the 
properly, unfit, a short time before the present 
■ait was brought, the Ist defendant turned the 
plaintiff out of doors and refosed to give him the 
proQiIsed she re. Upon there facts : — Held per 
IIOLIOWAT and Ixszs, JJ., that the Ist defend- 
ant’s father was what is ealled in English law a 
purchaser and had all tha powers of disposition 
existent over sclf-acqucred property; that also 
thcro was a complete adoption or ratification of 
the father’s contract by 1st defendant and that 
ho ought to bo held to it. Per Imkes, J . — ^That 
the right of Ist defendant’s father to dispose of 

r roperty self-acquired might depend upon whether 
St defendant was or was not m being at the data 
of the acquisition CnatLA Pan Recdi v. CnAtLA 
Kort Renni alias KoTArra . . 7 Mad. 26 

8. Property iaberited by father 

COBiateraUy— Poirer of ton to prevent alienatiort. 
In execution of a decree against A, a Hindu living 
under the Mitaksbara law, his right, title, and in- 
terest in a certain property, part of which he had 


power of alienation only applies to the grandfather’s 
property. Ncsd Coomar r. Raxeedoddeex 
lIossEcs' . 10 B. L. R. 183 : 18 W. E. 477 

LoocBux SiN'OR V. Nemduaeee Sixor 

20 W. E. no 

0. Eight of father IniiQdivided 

Mitakabara family. Tho father in an undivid- 
ed family under tho Mitakshara law has no 


Paxdet 

10 , - 


10W.E,31 
Alienation by man without 


issue — Power of the tiniom son to eonteil alien- 
alton e%d>*eqvenlly. Held, that alienation of pro- 
perty made by a Hindu, who at the time of such 
alienation has no issue being, cannot bo contested 
by a son who at the time of alienation w^as neither 

7i 
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4. ALIENATION BY FATHER— <?«?««. 

born nor begotten. JlADUo Sison v.' HtmuAT 

Ally 3A^a483 

J 400 SisoH V. Rinee . 5 IT. W. 113 

XI. Ancestral property— N« m- 

silif — Ejecting releast jrom prtson. Ancestral pro- 

S rty may be sob! by a father to effect his release 
imprison. Doleep SrNQHe. SRBEEisBoo}rPAsr- 
DEY 4 W. W. 83 

12. ■ EigM of son to set 

aside sale of oBcestral property made for kis father's 
dAts. Jl/, a Hintlu who had, on the death of his 


perty as security for the remyment of moneys 
adraneed to him by S E. The debt was not con- 
tractetl by if lot an immoral purpose. S E ob- 
tained a decree on the bond hypothecating the 
property, and m good faith brought the property 
to sale in execution of the decree and became 
the lond fide purchaser. Hdd, that a son 
bom to il after the mortgage-debt iras iocurr^ 
woe not entitled to come in and set aside all done 
under the decree and execution, and recorer back 
a moiety of the estate. Sauo Rah p. Lvita 

PfitsoaD 0 IT. W, 3^ 

18. ' — — JUegtUmaie <on 

— Asngnment for niaintaiame Since by the Hindu 
law the dJegitimate son of a person belonging to 
one of the “ twice-born ” claa<cs is entitled to mam • 


HINDU IiAW-ALIENATION-conW. 

4. ALIENATION BY FATHER-con«. 
to which the son was not made a par^. Held, tbit 


Mitakshaxa law & father who has no child bom to 


V. Wooaia SrNsra Ppbsba» , 7 CL It B. 429 

10, Bight acquired by con in 

ancestral property on birth— JfifaLiAaro law 
— Jnkentanee of share tn village — Interest of son 
acquired on birth. A mouzab, of which the pro- 
prietary right formerly belonged to one zammdar 
the ancestor of the plaintiff, was sold, whilst in the 
possession of the generation succeeding him, for 
arrears of rerenue, and became the property of the 
Gorernment by purchase. The Government before 


fatner, wao rnusomauea possession ot auvo-msivas 
share Held, that whatever interest tbeiplaintiff as 
coo might hare under the Mitaksbara law in an- 
cestral property, it could not be said that at the 
time of his Dirtb there was any pro^rtionato share 


bis birth acnuire an interest UnoaB Union v. 
Prran SisoH - . I. Ii. B. 4 All. 120 

I..B.8r.A. 100 

17. Bight acquired by unborn 

eon RojlU to aseestml property not defeated by 

vnU of father According to the Hindu law iihich 
obtains m the JIailras Presidency, the right of s son 
in the womb to ancestral property cannot be de- 
feated by a « dl or gdt. Queere. mether this rule 
would govern the case of an alienation for ralae. 
Mi^aKsm V. ViaarPA . I. li. B. 8 Mai 00^ 


14. Power of father 

OUT ance^ral land — Gift to daughters A IJindo 
during the mfancy of his son, conveyed certain 
immoveable ancestral property to his wife and mar- 
ried daughters by way of gift. After lus death, 
the son sued by his next friend to have these aiciDaBau 
alienations set aside and to recover the rwoperty. -tn 
Held, that the alienations should be set al- 
together Uavakkal v ScBBAKsa . „ 


siCTDaBaw . •- • I. !». K. Ad Mau- J i> 

10. Bight of son whoso etare 

18 OTWftff ected — Purchaser's equity jar refund of 
pvrehase money. ^ There h 


uihV, • 

■obtained on the mortgage after the birth, m a suit 


m, 1. L. ll. Id Maa. 
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HINBTJ LAW— ALIENATION— tont<?. 
4. ALIENATION BY FATHER— eonii- 


lh« original jodgmcnt, and aro due to a printcr’a 
trroT. ViJUBiuimA Govmu v. OunrvESEatA 
CiiiRLU . . . L I*. H. 22 Had. 312 


20. Alienation without eon- 

eont of ehlldron — hit. Under the 
Jhlhila law, the father of a Hindu family cannot 
glee a znohurari leaao of land at a nomin\l rent aa a 
reward for faithful ■crvicc, when liia children being 
infanta do not consent to such grant. PiuTaB* 
KABaTAN Das v. Cocbt or Wanna 

3 B.L. D. A. C.31 
11 W.B.S4D 

2L Legal ncceSfllty— Anceafral 

property — J/«l<iI#Aara law. To justify an alicna. 
tion of ancestral property, a legal necessity for tho 
sola must be strictly prored to hare existed, and 
such necessity cannot be inferred from the habits 
and general character of a eenilor. JfrmuJtT 
SiBon V. BiaInrBU^'sr Sixon 6 S. L. R. Ap. 0 
Nowrcttos Koeb c. GocnEB Dcnr Sneon 

a W, R. 103 

22. • — — Jfien/ihcn 4y 

laAtr tehen hindiny on son — Burden of proof. The 
father of an undinded Eindu family has no poner 
to alienate the eon's co.piirccaary snare in land in 
the absence of any debt. One claiming merely as 
the father's eendee must therefore give eridence 
that the ahenation was made for some purpose 
which would hind the son. or (hat it was made with 
his consent CID^':rATrA v. PeEiiniAX. 

LL. B. 13 Mad. 61 
23 - ^ortyage — Loan 

at lime of mortgage— Whelktr mortgage &(ndiny on 
ti* property of the mortgagor's undivided eon. In 
order to justify a sole or a mortgage by a father 
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creditors, such fraud would not bind the son, who 
was neither a parly nor was priry to such fraud. 
Beer Kisrobe Scdte Srson v. Ilrm Bullub 
NARAtE Snto . . . . 7 W. E. 602 


^ ; ou'* /or aeelara‘ 

iion of future right to o^iAare in joint property. A 


4 B. It. R. Ap, 00 

27. — .. ... I . 1.1 ~ Consent of son— 

Property not parlihle among members of joint family 
— Custom. Where, m a part of the country the 
general law of which is the lIitsluh^A, a eastom 
exists nith regard to ancestral immoreable pro* 


alienatioo is justified by family necessity, Ram 
Narajx Stson r. Pebtom Sinob U B. L R. 307 
20 W. R. 180 

28. Family distress 

— Pious purposes — ilitakshara law. Accordmg to 
the Mitalbhara law, a father is not incompetent to 
sell immoreable property acquired by himseli. 
Landed jwoperty acquircd^by a grandfather, and 
distributed oy mm amongst his aoas, does not by 
such gift become the self-acquired prowrty of the 
eons, so as to enable them to dispose of it by gilt or 
sale without the consent and to tne prejudice of the 
grandson. The sale by a father of ancestral im. 
moveable property, without the concurrence of hts 
sons, IS not necessarily void, though it may bo 


24 Alienation pro- 

portionate to the necessity The rule that only so 
much of the property should be sold as will meet 
the necessity does not apply to cases where the 
excess is small or where the money really leiiuired 
cannot otherwise be raised. Locumeedbub Srcob 
V. Ekbai. Au . . , 8 W, R. 76 

25. Milaksliara hv 

—Right of son to preient or set aside alienation by 
father. According to the Mitakshara law a bod 
has an equal right inth his father in ancestral pro* 
perty. Be can compel the father to divide the 
property during his lifetime, and any alienation 


the assets of the joint family ; and theretore, li ttio 
son seeks the aid of the Court to set aside the pur* 
chase, he must do equity and offer to repay the 
purchase-money, unless he can show that no part 
of such purchase-money or tho produce of it baa 
ever come to his hands. Gopae Tbakoob 

r. Rasi Bubsii Pandze , , 0 W. E, 71 , 74 

29. Alienation without oon- 

sent of son — Rafi/ication. In a suit to recover 
possession of certain ancestral fields, sold during 
the absence of the defendant, who was united in 


death]: — Held, that tho defendant, by retaining 

7i 2 
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possession of (he house, rati'hed the act of his father 
and elected to take the house in lieu of the ances- 
tral fields, thesaleof uhtch was <leclare<l tobe valid 
and possession thereof given to the plaintiff. 
Ganoabai c. Vajunaji Datap. . 2 Bom. SOI 

30. Power of aon to control 

father’s alienation of property liable to ob- 
struction — of eon at birth. A son cannot 
control his father’s act in respect of a property the 
succession to which is liable to obstruction. It is 
only in respect of property not subject to obstruc- 
tion that the rvealth of a father and grandfather 
becomes the property of bis sons or grandsons by 
virtue of birth. Jawahir Si>*an v Goyaw ^oh 

3 Agra 78 

31. Gift by father of joint 

ihmily of share of anceetral estate, more* 
able and immoveable. A Hindu father, while 
unseparated from hia son, hag no power, except for 
purposes warranted by special texts, to alienate to 
a stranger his undivided share in the ancestral 
estate, moveable or immoveable Baba v TutifA 

I. L. R. 7 Mad. 367 

82 — — Power of son to set aside 

alienation— <5ol« of ancutnl property — Judgment- 
debt — Eitdence cf necessttg The sate of a joint 
ancestral estate for the discharge of a judgment- 
debt incurred by a father for monep borrowed by 
him, which are not shown to hare been borrowed 
for or applied to improper purposes, is not impeach- 
able or voidable by bis sons A judgment'oebt is 
a priffuf /ac»e proot of necessity Bkowsa t Roop 

Kiskorb 51?. W. 89 

S3. - — — Aneertral pro- 

ptrt’j — Mitakskare law. T S, a. Hindu, who with 
hia aon J N formed a )oint Huidu family, subject to 
the Jlitakshara law, executed in fa> our of Da bond, 
whereby he professed to pledge a share of certain i 
family property as security for the repay'ment of I 


came the purchaser thereof, aod took exclusive 
possession of the property In a suit brought by 
J N against T 8 and D to recover possession ol the 
property purchased by D on the ground that no 
legal necessity existerl for the loan r — Held, that TS 
had no individual right to any portion of the pro- 
jicrty which he could pass to a third person, and 
tliercforc J H was entitled to have the altenatibn 
ict aside and to recover possession of the property. 
There heinc nothing amounting to any voluntary 
representation by T 5 of his haring any right or 
interest in the property, or any representation of 
fact mack by T S in oAlcr to induce D to advance 
the mont J , nnd nothing to show that there was no 
othir proiierlN out of which the decree could bo 
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aatuSed, no equity arose between T S and D such 
as entitled the latter to call on T <S to divide tho 
property with hia aon, so as to make the share of 
TS available by JD to the extent of the loam Jeo- 
DEEf Nabais SiNon V. DEE>rDur, 

12 B. L. R. 100 ; 20 W. R. 174. 

8 c. on appeal 

L L. R, S Calc. 196.: 1 C. L.R. 49 
L. E. 4 r. A. 247 

SooMBpjr Tharoor v. Chusdeii Muk Misseb 

3 C. L. R. 2S2 

34. — Forcer of father 

to aUenate ancestral property F, during the 


value lor SUCH uiopetiy. ueta, uy me majuiuy 
of the Pull Bench (Spaxkie, J-, and OiDnELp, /.), 
in a suit by F against the purchaser and F to 
recover such property and to hare such sale set 
aside as invalid under Hindu law, that such sale 
was not rahd even to the extent of F'a share, aod 
that B was entitled to recover such property ss 


£o4B V. Rau Frasaii . I. L. R. 2 AIL 267 

35. — Poteer of father 

to atienote anceUral proj/erty D, in pursuance of 
a promise to give his dadghtcr a dowry, about 



30 , J/i<afcs/(Ora hic 

Altenattons for joint dehla-^Wasle, Under the 

hbta^hara law, according to which the father and 
aon are joint owners of tho ancestral estate, the 
son's power to prevent alienations by the father 
extends only to acts of w aste, and not to alienations 
for the payment of joint family debts and for the 
maintenance of the fattuly. Bisambhob Naik ^ 
SoDASnEEB MAnaPATTOR , . 1 W. E. »» 


37 . Liability of son for father's 

lebt^Beeree against father — Exeevtion Aole— -Son s 
Htertit when not affected by such sale — Bindn late. 
[Then ancestral property is sold in execution ol a 
lecrce against a Hindu father, there are 
asea in which the son's interests do not pass nnarr 
heaalo — first, when they are not soW ? „ !) 

he debt is not binding upon tho eona by rcaeo 
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of haring boon contracted for *n illegal or 
immoral purpose. Joiuiimm. r. Ekxatii 

L L. IL 24 Dorn. 343 

38. — 

’ «oru— Dclt conlratlcd to tnalfe falhtr to tarn n 
nttinUnntire. The expression "family necessity,” 
justifying the sale of ancestral property, must 
be coDstninl reasonably, and the head of the 
family and those dealing with him must be sup* 
ported in transactions which, though in thcniselvea 
diminishing the estate, jet prevent or tend to pre- 
Tent stm greater losses. A reasonable latitude 
must be allowed for the exercise of a inanagtr*d 
judgment, especially in the case of a father, though 
this must nut be extendeil so far as to free the 
persons dealing with him from the need of all pre- 
cautions where a minor son has an interest in the 
property. The fact that a mortgage or a boml, to 
pay off which ancestral jiroperty is sold, bad some 
time to ruu is not a suDleient reason to di«pro\c an 
otherwise apparent family necessity Ibe Hindu 
law recognises a debt contracted by the father of a 
family to enable him to earn a maintenance as one 
contracted under pressure of a faniilj’ necessity. 

MtiUDAJi V. KnisHxtJi Devji 

I. L. R. 2 Boxq. 068 

38. 1 mpartible 

taminian — Stll-aeqittrtd prop^Tiij — ^amindnri in. 
htrtUd from maUrnal grandfathtr. The course 
of decisions In the Madras rtesideney from lltIK 


courses of dccidons in ttus presidency. ^aAU. 


Tiatheid on appeal to the Pnvy CounoJ wbKb 
reversed the decision of the High Court, that the 


HINDU LAW— ALIENATION— «nfd. 

4. ALIENATION BY FATHER— eonfi. 

tMit, that nllthc right, title, and interest which had 
come to his son by hentage from the indebted 
zainindar, as well in the hynothccatctl part as in the 
irstof theumindan, were liable, so far as they had 
not been odmlnistereil in payment of the father’s 
debt, to be attached and sold in execution of a 
decree against the father based on bis admission 
of the debt. A zauundan inhented from a mater* 


liad come through the male line. MoTraYAX 
ClICTTf r. .‘5^^0U Yjri 1’axoia CinSVATAJI nisR 
I. L. B. 6 Mad. 1 
L. IL 8 LA. 128 : 12 C. L. R. 169 
40. Anetstral pro- 

perty — Son’g ghare — Hights bf co-jjareererg — Pur- 
cA/i<rr, right nf. Under the law of the Mitakshara 
each son upon his birth takes a share equal to that 
of hia father m ancestral immoveable estate, and can 
compel his father to roako partition of such estate. 
Tlic rights of the co.parccncrs m a joint Hindu 


alienations, voluntarily made by one co.parcener 


property, with the power of ascertaining and 
realising it by partition. Under the Hindu law 
subject to certain limited exceptions, the whole of 
the undivided estate of a joint family is bable in the 
hands of eons for the debts of their father. Aci ord* 
ingly, where ancestral property has passed out of 
the family either under a conveyance executed by 
the father in consideration of an antecedent debt, 
or m order to raise money to pay off an antecedent 
debt, or under a sale in execution of a decree for 
the father’s debt, his sons, by reason of their duty 
to pay their father’s debts, cannot recover that 
property, unless tbeyshow that the debts were of a 
kind for which they would not have been liable 
and that the purchasers bad notice to that effect, 
and a purchaser at an execution. sale, being a 
stranger to the suit without such notice is not 
bound to male enquiry beyond what appears on 
the surface of the proceedings. In a suit by the 
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menibfrs of an undiTided Hindu faznily gortmed 
by the law of the Mitahshara to set aside a sale of 
joint ancestral property which had been aoH in 
execution of a decree obtained against theirdeceascd 
father.on the ground that the debt was not one for 
wluch euch property could be made liable, it ap* 
^ared that prior to the sole the plaintiffs had pre- 
ierred a claim of objection thereto on the same 
grounds, and that the Court of execution had 
dechned to adjudicate the claim, and had directed 
the sale to proceed, referring the claimants to a 
regular suit. Held, that the purchasers at the 
execution'sale must be taken to have had notice, 
actual or constructive, of the objections made to 
the sale by the plaintiffs, and of the order passed 
thereon by the Court, and to have purchased with 
knowledge of the plaintiff's claim, and subject to 
the result of their suit Ileld^ aho, that, the pro- 
perty haring been attached for the debt of a co- 


t 

t 

made liable, tbe sale uas not good for tbcir shares. 
StHsaa BtrNst Koeb v Shco Persap Sipor 

I. L. H. 6Cftlc.l48 
4 0. IhB.228 
L. R.0I.A.E“ 


41. — .}li«R<xtion of 

joint vndiuded famijy pToperty ly father — RighU of 
tons. Z, s member of a joint Hindu family con- 
sisting of himself and bis sons, lu January 18GD. m 
order to raise money to pay off family debts and for 
family necessities, conreyed a two-anna shaie out 
of an eight-anna share of a village belonging to the 
family toB, who sued him on such conveyance for 
possession of the two-anna shaie, end obtained a 
decree and possession of such share In June 1879 
the sons, ar ' ‘ ‘ T ^ 

such share, 
the ftivy 
PtTsad SiV'^ , 

w.ss not maiutainable. Dvnsp PA^DBy i- BiEUt- 
sujrr Lat , , . J, D. H. 3 AU. 126 

42, • —Jilinor sons — 

Adult eon^~-Nece8sity for alienation. A, tbe father 
aud managing member of a Hindu family subject to 
Blitakshara Ian, executed bonds mortgaginga por- 
tion of the ancestral estate to the fatherof the de- 
fendants. At the date of the mortgages A had living 
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sons of A to recover their shares in the property 

from the ^ — 

thst, as /i 
alone mac 

the sale it ^ 

pass the entire sixteen annas of the estate only m 


adult son, only the right, title, and interest of A 
would pass unless necessity were shown. ^Qu<zre: 
Whether, even if neressitywere proved, the interests 
of adult members of the family could be affected 


StttO) BiiniilxieT r. Sheo Terihoi Sinph, I- I* 

S CaU. I4S : and Dundgal LaS r. Jugaeep Harain 
Singh. ! L. R S Cah. lOS, enunciated and dis. 
cussed. PtoisiD Nabaik Sivon r HosopMANi 
Sauay . L L. B. 6 Cale. S48 : 6 C. L. B. 676 


_ Joint Hindu 

family — Joint family proptrty^-^otnt fnntly <fe5f— 
Exeeution of decree against fethtr^Rights of sons. 
R, a Hindu lather, gave eetlain persons a bond in 
which he hypothecated the joint undivided pro- 
perty of hislanulj. Such persons obtained a de- 
cree against R on such bond, in the execution of 
wliich “ such rights and interests only as R had as 8 
Hindu fatberin a joint undivided family " were put 
up for sale. Held, that, although H might have as 


purchasers couiu uo neiu oui> lo nave • 

interests NanHak Joti i>. Jaimamjai. . 

I. L. R. 3 AU. 

44. - - Joint Hindu 

. r.-,, I.,. I - J.l« C-7. fnm.lil nro- 

■ ■ t 


him in thov suits, four portions of ancestral pro- 
perty nere attached and sold by the Court, the 
oale-cetiiGcates Wing of the ncht, title, and interest 
ol the judgment debtor, and were purchased by 
the mortgagee, who got pos‘»eSsioii of the ubolo 
sitli-en annas of the four jKtrtions of ancestral 
e«tste sold In n smt bj tliennlnw and the two 


family, such decree may properiy J" 
against the family property. M 
(STRAloltT, J. dissenting), where the 

joint Hindu family, as the representatire of the 

family, borrowed money for family J ^nav- 
hypothecating family projierty for t P ^ 
mniX of such money, and in a suit to recover 
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rich money by the wte of eueh rrnp*'rty »wl 
other family property a decree was made a^tainst 
him, directing the sale of the hj-pothecate*l pro* 
pertv and such other property, and such proper, 
tics were sold in esecution of such decree, that, 
haeine regard to these facts, it was reavinahle 
to hold that the father was sued as the represen- 
tative of the family, and such decree was made 
against him in that capacity, and was ao exe. 
cuted against him, and consequently his sons 
were not entitled to recover their lecal shares of 
such properties from the auction-purchaser. Bis- 
$t»svT I/iU Sahoo T. Lwhmuior Sin^A. L. R. 6 1. <!. 
2S3, followed Drendt/ol Aeif v. Jv^dteit Aoroin 
Sinyh, I. L R. 3 Calt. J9S, distinguished. JVr 
STRuonr, J . — That the father alone having been a 
j«rty to such suit, and the sons not having been 
parties thereto either personally or bj a formally 
constituted representative, and such decree being 
against'the father alone, the nghls and interest of 
the sons in the family properties were not affected 
by the sale of such properties in execution of such 
decree, and the sons were entitle*! to recovei their 
legal shares of such properties from the auction 
purchaser. Deenrfyal Xejl ▼. Jujrfee/i A'aroin Sinyh, 
followed. nv>i NiRtts I.sL ▼ Bhauam Pkassd 
L L. H. 3 All. 443 

45. — — — Joint Hindu 

family — Ddh eontrafkd by faihtr at manoyer of 
family biuina}» — SnU of anoislral proj'triy »» <«• 
tuium of dtew ogaivt falh*r—&m'o *hart. A*, a 


nr of Such badness, bo contracted certain debts, 
tor which ho was sn^ as the " proprietor ’* of (be 
firm of “ Atma Ram Anohhe 1^1, ” and for which 
decrees uere jAssed against biro in e.tecution of 
which ancestral property of the (auuly wao sold. 
L, his Tolnor son. sued to have suih sale set aside 
and to recover Ids share of such property on the 
ground that such decrees bad been passed against 
hia father penonally and only his interests m such 


I. D R. 4 All. 466 

46, — — .ffilul^/uira laie 

— .^ncMfroZ property— of joint family jyro~ 
perfy — tkhtf legally conIracUd father — .Sole «•» 

ewmtion of deeree. There is no foundation cither 
in the Mitakshara law itself or in any decisions 
passed by the Judicial Committee for the broad 
preposition that in all cases under a sale in ezecti. 
tion of a money-decree against the father in a joint 
family, consisting of a father and sons, whether 
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decree was obtained against the father alone is not 
condunve upon the point) : and it shonld further 
be enquired whether the father was sued in his 
representative capacity or not, and if not so used, 
then whether the sons are entitled to set aside the 
sale qva their shans. Tlio decision of the l^rivy 
Council in Dccn Dyal Lall v. Jvgdicji Narain Singhs 
I. L. R. 3 C'ak. JSS, in no way conflicts with the 
principle laid down in the case of Mvddun Thaloor 
Y. Kanloo Lull, 14 JJ. L. R. 187, UawicA Fbosid 
•I rWART 1*. Ram Saiuy Dtt.i. 

L D. R 8 Calc. 888 : 10 C.D, R 505 
47. ^ficeafrol pro- 

perty — Father and «on— BiyAt of father to ofienole 
for debit — /Moltvnfy of father — Vesting order — In- 
sotoenl Act, II A 12 I icI.fS 7 Death of insotient^ 
Subseqvenl salt ly O^ieiol Assignee — 'title of fur- 
cArtsee — BiyAts of son. A father and sun were 
possessed of imrooveableancestral property consiat- 
ine of certain houses The father, becoming in- 
aoIvcDt, tooh the benefit of the Insolvent Act 
and the usual vesting order, under s. 7 of tbe In- 
Bolvcnt Act, II &. 12 Vict. c. SI, was thereupon 
made. Shortly afterwards tbe father died, and 
soon after his death the Oflieia} Assignee sold tlie 
.houses in question to the defendant in order to 
raise money to jiay o5 the deceased insolvent’s 
debts. The son now brought a suit to recover the 
whole or a portion of tbe said bouses, contesting the 
right of the Official -Assignee to convey any interest 
or at least his interest in the said, houses, to the 
purchaser Held, that tU sale was valid and con- 
veyed to tbe purchaser the interest of the plamtifl ' 
as well as that of his deceased father, tinder the 
Mital»bam law. a father has tbs right to dispose of 
his son’s intere*t id ancestral iaimovc.abte estate for 
(be payment of his own debts not contracted for 


esiaie pievwiusiy vesieu iii lue Ouiciai Assignee 
was not therefore divested from him, and vest^ in 
the son by right of suivtvonhip. Semlle : In the 
event of the father’s estate producing a suiplnt 
over and above the amount required to satisfy hia 
debts, such eurplus might be made available to 
answer the claims of the eon in respect of his in- 
terest in ancestral imraoveAhle property sold in the 
realization of the father's estate. Fakircmakd 
M oTicRAsii r. MoncHASD RnRBUcKrHASO 

LDR7Boin.438 

_ T") A/ilhiTa ta\^ 

tons »!««■«» in oncwfral esiate. Ancestral pro- 
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perty Trbich d^eods to a father under the hlithUa 
fa'w IS not exempted from liability to pay hia debts 
because a son is ocvn to him. Such exemption can 


obtained against the father can be executed by safe 
of such ancestral estate, and the interests of the 
SODS as well as of the father njll be bound by 
it. A purchaser at such sale is not bound to en- 
quire into the circumstances under which the 
decree was made Giudhabee Lall o. KaSTOo 
Lall ; McDnpN Thaeoob v Kaktoo Lall 

14 B. D. R. 187 
22 W. It. Be: 7,. R.1J. A. 322 

Kerersing the decision of the High Court in 
Kantoo Lall v. GmonAHEE Lall 9 W. B. 469 

AyooRAQEE Kooer V Biwoobutty KoOER} 
Sham Sooxdeb Kooer t*. Jducna Kooer 

26 W. E, 148 

Bjjf Saroy Sotor V. Modabeeb Persrai>: 
Essqo Lall t'. IIobabeer Persrao 

26W.R.185 

JId^basi Eoogr V. NowmrtTRN Kooer 

8 0. Ii. B. 428 

49. Son's interest «n 

the ancestral estate. The interest uhich a eon by 
birth BCquirjee in the ancestral estate of his father 
under the Metakshara law does not eotrtle bim to 
claim exemption from all debts contraete<l by tbe 
father subsequent to hta birth. Such exemption 
can only be claimed when the debts are of an illegal 
nature, or have been contracted for immoral pur- 
poses An alienation made by the father b^ 


SUTTY ; CasiTART LaLL SaROO V GOWBCKBOnT ; 
PoOStJS T.Att, Sahoo r. Gowrusbutty 

15 B. Ij. B. 264 : 23 W. B. 365 
50. - ■ Suit on jyromis- 

eory note git en by father for famthj purposes. Per 
IiWES, J. — SePiUe . A suit on a promissoiy note 
made by a Hindu father would he against sons joined 
m the suit with the father as defendants on an 
allegation that the debt was incurred for proper 
famjy purtioses. RAjtASAsn JIupallar r. 8 ellat- 
AMJui . . . 1. Ii, B. 4 Mad. 376 

6L — of dAti. 

In a snit to set aside a sale of ancestral property 
in which it was contended, firsiltj, that the dAt in 
satisfaction of which the sale had taken place was 
contracted for an immoral purpose ; eeeondly, that 
a debt might be immoral cither in respect of the 
object for which it wa* contracted or in respect of 
the means iiy w hich the money was obtained ; ao^ 
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thirdly, that in any case the judgment-debtor could 
only sell his own half interest and not the half 
interest which his son bad in the property : — Seld, 


perty, which would ripen on the father’s death, 
was not a separate half interest m the estate^ the 
fathM^'s whole interest m which had passed in the 
sale. TTajid IIossein v. Nawkoo Sinom 

25 W. B. 311 

52. . .1 — Sight of son to 

set aside aJ>snatipn — Imynoraliiy. EoUoirang a 
ruling of the Priry Council, Gridharee Lall v. 
Kantoo Lall, 14 B L. R. 187, it was hdd that a 
bond fide purchaser, for raluable coosiderafion, of 
ancestral property sold in execution of a decree 
is not bound to go further back than to see 
that there was a decree, and that the property 
was liable to satisfy the decree IVhere this is 
done, the heirs of the deceased judgment-debtor 
are not entitled to come Jn and set aside the 
proceedings and recover the property. A son’s 
frecdoiD from obligation to discharge bis father’s 
debt has respect to the nature of the debt and 
not to the nature of the property, whether 
ancestral or acquired. If the ifeht of the father 
had beeo contracted for any immoral purpose, 
tbe son might not be under any pious obliga- 
tion to pay It Attending naufehes, and occasion* 


\» . it. 

53. — — ■■■ " llitakshara law 


divided the estate between them, the proMrty in 
euit falling to the share of the plaintiff’s father. H 
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immoml jnirpos<>, ami tliat, unJcr the circuin* 
Manec*- '* • ■ “ ' • 

It was- ■' 

of the ■ • 

mor&I. 

Ktm 

64. Sate in emwfion 

of pcrtonal dtcrtt, of dttrte lo tnfont mortffitye 
offatn-sl father — Son'e right lo »ft aside tale. It, tho 
father of an undivided Hindu family, bortoweil 
R700 from P in 18G7, and oxecutctl a mortRape* 
bond hypothecating family property to aecure the 
•debt. In Buit No. 19S of 1870 P recovewl 


out execution of his decree, and tho niortpagcil 


that tho plaintifl'a claim against P was invalid, 
considering the decree against the father suiBcient 
evidence of the debt. R also borrowed {1450 from 


by ealo of the mortgaged land, and in 1877 the 
mortgaged lands «ere sold in execuCion of the 
decree and a certificate issued, m the same form as 
in P'e suit, to A. A also intervened in the parti, 
tion suit, and n as made a party The amount due 
by R to A, secured by the mortgage, sias not dis. 
puted nor was it alleged that the debt naa contracted 
for immoral purposes. The lower Courts decided 
the plaintifTs claim against A m the same way as 
his claim against P. Held (Ik 5ES and MurmsaMi 
AtyaR, JJ., dissenting), that the decision of the 
Privy Council in the case of Qirdharee LaU v. Kantoo 
Lall, 14 B. L R. 187, is binding on and most be 
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waa established by the plaintiQ (hat tho debt was 
•ubstantially lees than it was asserted to be, the 


the pUintill'a claim nas properly dismissed as 
against hut if tho sale nas made m exeention of 
the oitlcr for the enforcement of the mortgage, it 
conid not bind the plaintifi, inasmuch as it was the 
duty of the mortgagee to make plaintiff a party to 
suit No. 3.7 and afford him an opportunity of rc> 
dcmption, but that, if the sale was set aside, the 
pUintiQ could not claim to be placed in a better 
position than he nonld ha\e occupied had the sale 
not taken place, and that, as his interest was bound 


seivcM, wmie me pouei oJ me laiuer lu uctii wiiii 
ancestral immoreabte property has been curtailed. 
A personal obbgstion arising from tbe lihal relation 
and independent of assets exists as well as an obIi> 
gatioo attaching to the hentige in the bands of 
lineal descendants of the debtor. Tbe question as 
to the extent of the son’s babilityls not one of con- 
tract, but the duty is an incident of inhentaoce. 
Assets available for the payment of a father’s debts 
mean and include the w bole estate in which the son 
by birth acquired rights. The validity of an 
alienation to a purchaser for consideration in 
Bombay, as in Madras, did not originate in any 
local usage, but In an exceptional doctrine eatah- 
lisbed by modem junsprudeuce. Tbe duty of the 
son la incidental to the heritage and subsists from 
the inception of the son’s interest therein. As a 
father can make a valid alienation of ancestral 
property so as to bind the son’s interest, the Ian 
will execute the father’s power for the benefit of 
creditors. There are substantial differences be- 
tween a sale in execution for a money decree and 


at the date of tbe attachment ; in the latter case 
whatever interest the mortgagor was, under any cir- 
cumstances, competent to create and intended to 
create at the time of the mortgage. Although a son’s 
interest may pass by a sale in execution of a decree 

m a 10” 1 1^ wKir-8 us-t •/,» ia 
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Bcience. Since 1837 the decisions in l^laclras bare 
determined that the liablhty of the son extsta oaly 


uvauauie as assets, oeeavise ut tne rule ot Uindu 
law which requires the taker of wealth, whether 
hy euivworahip or inheritance, to disc^rge the 


1^8^, uiiu Liiat uuuisiuii ouj^iik iiQi to i>e followed ID 
the Madras Presidency so far as it lays upon the son 
the duty of discharging Ins father's debt m his life* 
time, or 6o fax ae U limits the son’s right to question 
charges made by the father upon the family pro* 
perty to the case of debts immorally contracted. 
The rules laid down in Saravana Teven v. itvUayi 
Atumal, 6 Mad. 371, should be followed, and when 
a decree » against the father for his separate debts. 


4. ALIENATION By FATHER— confif. 

obligation, for more than forty years ; (0) because 
of thedoctrme of ahenabihfcy of undivided interest 
which has been generally recognised as a matter of 
equity for more than sixty years, and as a matter 
of right for upwards of tnenty years ; fiii) because 
the Son’s right of interdiction and power to defraud 
creditota, provided by the Jlitatshara, have been 
tatcen away by leoogiiiziDg that an undivided in* 
tercst is on the footing of the co-pareernet’s sepa- 
rate projierty for the purpose of satisfying his obli- 
gations; (it) because it is desirable to wait for an 
authontativo ruling by the Privy Council in a 
Madras case before unsettUng the law. In the pro- 


u iiu legui uabiS Ji>i any ujsimelion oetueena uccreo 
m which there is a direction for the sale of mort- 
gaged property and a simple money decree. The 
interest that passes by a C^urt sale must be deter- 
mined mth reference to the decree that Jed to it, 
and cannot be determined by a future inquiry as to 
the character of the debt. The son's interest does 
not pass by reason of fbe direction for the sale cl 
the mortgaged proiierty. Vtr EznxAK, J.—A sale 
or mortgage by a father alone of ancestral proj^rty 
after the &rth of a son, for the punose ox rslslpg 
money, not for family necessity ot benefi^ but to 


charge was created. Per Mtrwps^Jit Ai*yab, 

The power of a Hindu father to sell ancestral lands 
IS hinitcd. The rights of co-narcencrv in an un- 
divided Hindu family goveined by the Sfitakshars. 
which con<iist8 of a father and sons do not differ 
from (hose of co-parceners in a family which con- 
sists of undiAided brothers, except so far as they 
are affected by the pecuhar obligation which the 
Hindu law imposes on sons of pacing tbeir father’s 
debts. The son’s duty to pay bis father’s debts is 
according to the ancient text, a legal obligation 
because it was enfowed compulsorily by Hindu kings 
through their Judges, w ho exercised an ecclesiasti- 
csl as well as a secular lurisdiction Since 1837 in 

t,l,io TVao-.ln-.... .♦ i-« J — • • 


not by iiindu /aw, but by the rule of equity and 
good conscience There is no C8*ie decided in the 
Madras Presidency before Oirdharee lalPa Case in 
which the son’s obligation was not treated as a mere 
moral duty. But, granting tliat the judgment 


oupht not to bo followed ii 
(0 because of the peculiar vie* 
Which bas preraUed, as to the nature of the plooi 


ance, not of contract. According to the true doc- 
tnoe of the Hindu law, the obligation of the sun 
to pay bis father’s debt does not arise until tlio 


decree against the father for debts which were 
neither immoral nor illegal, and ancestral immove- 
able property has been sold in execution of such 
decree or under pressure of such execution, the son 
cannot recover against a hand fde purchawr for 
value. The decision in Oirdharee JaU v. Kanloo 
Zall should not be carried beyond the circumstances 
upon which the 'decision was passcA 
Pru-Al r. ParPUTAYTANOAR . L L. R. 4 llau. A 
jiUenaitoa /<*'’ 


famili/ pvrpoata — 5a/e in txeevlion 0 / decree ojaiMt 
father—Svit hy eon lo ett aside sale. fVhen a jnort. 
gage-debt has been contracted for family purposes 
by the father, and a decree passed against him an 
family property sold in satisfaction of *be deere . 
the son cannot sue for his share of the property so 
on the ground that he was no party to *"* *“lj 
The ruling m Oirdharee Zall v. Pantoo Xoh a 
B. A B. 1ST, affirmed in Suraj Bunat Koer v. i>Ato 
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Pra^fii Sin'jh, /. L. /?. 5 Calr, US, mu«t lie followo! 
in nctorlAnw mtli tlie tleci'ion in the Full Bench 
ruling in /’onnnpprj ri77<ii r. rflp/ivroyyinjar, 

I. L, n. 4 iM. J. RpypmiUJt A\TA^o^R r. 

l*n.i.\i . I. Ij. 31. 4 Mftd. Ill 

66. Stth f B ezfcwlion 

of dt^te ogrjiH’t fathfr—IiijM of ton* to *(t luUe 
tale. Per Cubiam (Ixms and Jtcrrc^AJtt Ayyar 
JJ., diwntincl — In the Madras rrr«idency, Rherc 
ancestral property has been bought at a aalo in 
execution of a decree a~ain»t the father of a Hindu 
family, the purchavr is not bound to po further back 
than'to see that there naa a decree apamst the 
father, and that the property w as property liable to 
estisf^ the decree if the decree liad been properly 
given apiinst the father. A bond fit purchaser for 
valuable consideration of an estate purehavcl In 
execution of a decree against the father under auch 
circumstances i« protected against the suit of the 
SODS seeking to set aside all that has been 'done 
under the decree and execution, and to recover 
liaek the estate as part of ancestral property- 
fJird^oree XoW v. Kanioo Loll, 14 B. L. It. IS7, 
followeti SrTASvsKAii.t Mcoau r Parvati Ater-i 

L L. H. 4 Mad. 06 

67. —I Sale oj familg 


time of the sale, that the debts irere auch as it eras 
incumbent on the imnor to discharge Cakculu 
V A>ciia B\rmr . . LL.R4Mad.79 

68. Alienation for 

family jntTfiOaeASale in rncution of deerer aqainst 
father — P\ght of ton to have tale tet aside TVhere a 
jndgment.creditor of a Hindu father has purchased 
the right, title, and interest of the iudgmeRt.debtor 
in family land at a Court.aale m execution of bis 
decree and been put in poases»onof theaboleof the 
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faction of a decree against the father during tho 
father’s life. Ocrcsash Cnrm r. Sasicbtv 
C msxA Marrar Cjirm. CrnusAMi Cntm r. 
Sadasiva Citcm . . L L. R. 6 Ma^ 87 

60. - — ■— ' — — Jliyht of ton la 

tel atide in erecufion of decree ayainst father. The 
rrsoft of the Full Bench decisions m Pontiappa 
PiUai V. Bopp«rtjyy(i«7ar, I. L. R. 4 Mai. I, and 
in Oftnyulu v. Aneha JJapvlu, I, L. R 4 Mad. 7Z, 


been placed tn possession of the entire mass of the 
property advertised for sale, instead of the mere 
interest of the ]udgment.debtor m the projerty, 
which was all that was advertised to bo sold, a son. 
desinng to obtain his shair of the property (nhich 
by an error of execution has thus got into the posses. 
Sion of the puTchaser}, cannot avail himself of the 
decision of the Judicial Committee in Deeniyol Latl 
V. JuydeepKarain Singh, I, L. R. S Cale. 19S, and 
IS not entitled to recover his share unless he can 
show that the debt for which a decree was obtained 
against his father alone was an illegal or immoral 
debt VetLiYAMMAL r Katra CnfTri 

I.L.R.5Mad.ei 

Beer PtRsiun t Dooroa PrrsiUQ 

W, S. 1864, 810 

61. Deerte for parli- 

fioB and mesne profits again it fnlher-^on's hnbihti/. 
Suit to deelore. T, a member of an undivided 
Hindu family, sued K, the manager, to obtain his 
share of the family estate w ithout making the sons 
of K parties to the suit. K offered to abide by the 
oath of T, and a decree was passed in T't favour 
declaring him rotitled to a one.sixth share of the 
land, jeucis, and money, and to mesne profits and 
interest In execution of his decree, T attached 
lands belonging to K and his sons who had remained 
in union The attachment was raised on the in* 
tervention of the sons of K. Held, in a suit to 
declare the shares of the son' of A' liable for the 
decree ssamst K, that the rule in Giriharte tall v, 
Kantoo Loll. 14 B. L. R. I8T L. R- 1 I. A. 321, 
was not applicable, and that the suit would not lie. 
TlMMAVrAYA t Lak'uoiixarayana 

I. L. R. 8 Mad, 284 

62. Mortgage hj 


Gopalasami Pnjjii r. Chokaitnoam Piu-ai 

L L. B. 4 Mad. S20 

69. — ■— — - , _ Sale of family 

properly in eieeulion of decree. Per JlrirrsAMi 
Attar, J . — The decision in GinfAaree Loll r. 
Kantoo hall, R. R. I /. A. 321, does not declare 
that a Court is to sell the son’s property in satia- 


— J ,, , ^dfather 

■ • It was 

* • incurred 

10I lue ueueui of me iamny, nor was it proved that 
H was incurred for immoral or Tlegal purpovs by 
the father. Beld, that the mortgage was only bind- 
log on the father’s one-fourth share, and that the 
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plaintifi wfts entitled to recover one-fourtli of ih® 
property mortgaged from the mortgagee- Yisa* 
^iANdra Sitaram Adisu v. JIidatana SAmrASX 

X D. B. e Ifad 400 

63. — — — Bardfn of proof. 

Where the holder of a decree againat the father of 
an undivided Hindu family, obtained upon a bond 


L Xt. H. V ALau. «><x 

64. ■ — — Deli properly 

■eontraeted^VgurioM rate of tnUngi — Purchager 
at execution gale of joint properlt/. In a 

suit by a Hindu subject to the Mitaksiidra law, 
against certain auctJon-purchasers at a rale in exe- 
■eution ot a decree against the father, to recover a 
portion of the ancestral estate by cancellation of the 
sale, it appeared that the property which was 
mortgaged by fhc bond upon which the decree was 
passM was not put up for sale. The decree pro- 
vided *' that the plaintiff recover the amount with 

< ,...j (l.tx (.A ATAA.,tA/l 


construction of the Privy Council ruling in Maddun 
Thakoor v. Kantoo Drill, H E. L. K 187, the decree 
under which the property had been sold was an im- 
proper one Eeld^ that, under the Privy Conocil 
Tubng, the purchaser is not bound to look beyond 
the decree. also, that an usunons rate of in- 

terest cannot be trvated, within the pnneipJes of 
'• * “•- -’—ree was for 
0 dtscbsrgo. 

W. B. 421 

66. Son’g interesl tn 

aftrtflral property— J/arlya'/e hj father during 
»n*nof«/y of eoM A Hindu, Subject to the Sbtak- 
sliara law and forming with his sons a joint Hindo 


cumbent ujwn the plninti/I to show for what pur- 
pose the hwn wa» contracted, and that that por» 
po*o waa one which )ufti6e<I the father In charpng 
or which the pUintifl had at least good grounds 
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for believing did justify the father in charging, the 
sons* interests in the ancestral immoveable property. 
Bbesharair Siscn r. Jasuk Stnob 

L L. B. 2 Calc. 4S8 

®6. — ■ ■ — - ^fi’ennhbtt ly 

father to pay off anleredent debt. An alienation of 
joint family property made by a father under the 
Mitaksbara law for the purpose of paying off an 
antecedent debt is binding upon the sons,- unless 
they show that the debt was contracted for im- 
moral purposes. 'Jhe case of BheJenarain Singh v. 
Jatiuk Singh, I. L, if. 2 Cole 438, being opposed 
to the decision of the Piipy Council in the case of 
Oirdharee Doll v. Kantoo La}}, L. B ] J. J. 32J, 
as explained by that of Pam Saha* v. Slao prosad 
Singh, I. L. B. S Calc. 148 ; L. Jt. 6 J. A. 88, 
cannot now be followed. Gunoa Prasad f. Snvo. 
dYal SiAOn , . . 6 O, D. E. 224 

67. The manager of 

a joint Mitakahara family (the family consisting of 
the father and miner son) raised money on the 
mortgage of certain family property, it not being 
proved, on the one hand, that there was legal 
necessity for raising the money, nor, on the other 
hamk t^t the money nas roisrf or expended fof 
improper purposes or that the lender made any en- 
tjuiry as to the purpose for which the money was 
required. ^e!d, toat, under such ciroumstances, a 
mortgagee could not enforce, by suit against the 
father and eon, the mortgage itself during the 
fatber’a lifetime, but the debt being an antec^ent 
one. be irould simply be entitled to a decree direct- 
ing the debt to be raised out of the whole ancestral 
estate, including the mortgaged projperty. He 
would, assuming tho minor to be the only son, also 
bo entitled to a similar decree against the son after 
the fath»''a death. Supposing the mortgagee 
under the above circumstances, to have obtained a 
decree against the father alone for payment and 
eslo of the property, and at the sale to hav e himself 
become the purchaser, he could not be considered a 
hand fide purchaser lor value, and irould not be 


former, being the managers, raiseil mdney by exe- 
cuting a xurpeshgi lease of specific family property 
the lender making no enquiry as to the necessity 
for the loan; subsequently such managers 
sub-lease of tho same property from the surpeM- 



possession, ituasiounii as a laci iu»v — ~ - 
peshgi and the mb-Ieaso were merely a device ny 
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the managers to rahe money anJ to contmoe in 

K sscvion of the property, but it was not ahown 
• rrhat purpose tne money was arised. UtU, thnt 
the minor sons, not haring been made parties to 
41 . . i - .1 I.- i.A (.>ttitle<l to 

■ > . • . Lrcn- 

• s I , • 

1, ■ M !• (• B,473 

68. — A/ifnl-aXom fair 
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son already dead and his sons, and that the u hofo of 
the ancestral property was liable for the mortgage- 
debt, the only declaration to nhich the plaintiffs 
could be entitled being that they were not liable to 
pay the debt. GourBoncx Lall t. Sikqesspr 
Dutt Koer 

I. L. If. 7 Calc. 62 ; 8 C. L. B. 277 

70. 3Iitals?iara law 

— Ancestral j>roperiij — Right of mortgagee to sell. 
A Hindu goremed by the Hitakshara lair mort- 


property. In a suit Upon a mortgage by tho father i 
alone, where the sons arc made parties, the decree 
would be good as against the sons, cren though they 
may haro been adult when the debt (assuming it I 
was not for immoral purposes) was incurred, and 
the whole propert3' v-ould bo bound, notwithstand- 
ing T. 20, chap I, a i, and v 10, chap I, a ri of the 
Mitakshara In respect of ancestral ^perty the , 


gageo to take and remain in possession for upwards | 
of cicren years and to go to expense in paying oS • 
encumbrances on the estate, it was, in a suit by the 
'son to recover his share of such ancestral property, 
held that be was not entitled to succeed Under I 
the circumstances, the son ought to have been made [ 
a part}' to the suit brought by the inortgaaec The , 
principles laid down by the Privy Council and in 


thcr the property was the self-acquired property 
of the mortgagor or ancestral property. The High 
Court remanded tho ease for the trial of an issue 
upon this point. The lower Court found that the 
property was ancestral, and affirmed the original 


property of the father and the sons, because, sup* 
posing that the debt was contracted for personal 
purposes of the father, still tho ancestral property 
in toe bands of the sons was liable for the dcot, it 
being not proved to have been contracted for im- 
moral purposes. Lwhmun Dass v. CiridAur CAoic- 
dhrtf. J L. R. S Cole. 855, followed. Quxoa 
Prosah V. Artmnya Pebsqab Stxon 

L L B. 8 Calc. 13L 
8 C. L. B. 417 

71. Sole or mortgage 

of joint family property — Suit by eon to recoier 
possession of share — Limtfafion — Parties — Right of 
purchaser at execvtion-saJe. A suit by a llmdu 


69. — JUttakshara law 

— ilorlgage of ancestral estate by father for family 
purposes — Attachmerit of properly in execution of 
decree— Death of judgment-debtor prior to sale. 


bltn lor purposes uuu luegai oi xiumurai. ii me 


from disputing its validity. These propositions 
apply to a mortgage, so as to place the purchaser 
at an execution-sale under a decree upon a mort- 
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gage-bond in tbe position of an alienee by prirate 
sale. 7f the son has been a party to the suit in 
which the decree upon the mortgage-bond rra’ 
obtained, he is concluded ; but if he faaa not been a 
party to the suit he ia not concluded, buf'mtist 
show that the ordinal debt was contracted foe 
iUegal or immoral purposes, m order to recover bis 
share of the property from the purchaser. Where 
the father has neither aliened nor mortgaged the 
family property, but it is sought by suit to make 
that property nable to satisfy a debt incurred by 
the father, the eon as nell as the father must be a 
patty to the suit. When the creditor sues the father 
alone for a debt contracted by him alone, and ia 
execution sells the right, title, and intereac of the 
father only, the purchaser at this sale does not toko 
the son’s interest. RasrPHci. Sikoh t- DcoyaftAur 
Siaon . I. D. B. 8 Calc. 617 ; 10 C, L. SI. 480 

72, — — Joint /amify— 

Side \7i treewtvon o/ rnon-ey-decree agomat faiher c/ 
i/iloXa&ira family The mere fact of a decree bo- 
ing pae&ed against the father only of a joint family 
governed by tho Jlitaksbara law wjU not lead noces^ 
Bordy to the conclusion that nhat was sold in exe- 
cution oi that decree ta only the father’s uiteresC 
In the joint famCy property. Notwithstanding 
the decree being against the father only under cct- 
tala circuastasces. there may be a valid sale of a 
joint propetty heiengmg to the family in execution 
thereof. laexecutionoftwomoney-decreesagainat 
A alone, the right, title, asd interest of A m certain 
jointiamily nropoty was Bold, and the entire share 
of the joint mmiJy uas taken possession of by the 
auction-purcba&crs. In a suit by the luuior son 
and tho wife of A, who with A constituted a joint 
family governed by the Mitakshara law, to recover 
possession of their shares in the property sold. 
ileld, that, although the piaintiffa were not parties 
to the decrccB in cxeouUoa of which the sales took ' 
place, the mere fact of A being sued alone was not 
sufficient to justify tho finding that only his right, 
title, and interest passed under the sales ; and that, 
as the facts of the case showed that the decrees 
viwo passed with reference to trans&ctio&s whndi 
clearly concerned tho joint family, the whole of tbo 
share of the joint fatniiy in the properties sold pass- 
ed to the auction-purchaser ; toe plaiatiffis having 
faded to show that the debts, which w ere the found- 
ation of the tkcrecs in the execution of wfoeh the 
soles were held, wero cciRtr8.ctc<l for immoral pur- 

r ece, UtnbKa Prosod Teicary v. Itam SaJiay Loll, 

L. R 8 Calo. 893, and Ponnappa PiUa* v. Pap- 
VKOffijanQar, I. L. R 4 Mad. 1, follow ei Bam- 
j-hui Stnyh V Dcgnorairt Stnph, 1 h. It. 8 Cole. 
317, dissented from. Suio PaosiUD v. Jvsto 
Uiiiioun 

D L. B. 0 Calc. 388 • 12 O. L. R, 494 


— - — Milak47iara lav 

iow/cl dtlla — Salt of the uhdU join* ettait in ext- 
o/ tfterte agaiost one ea-thoTer. A, a judg- 


ment-creditor, having obtained a decree agaUiat 
Sf tti© father of a joint Hindu family governed by 
the ahtakshara law, in a suit to « hich the sons of B 
were not parties, but in which it was proved that 
the debt had been iaeurred for lawful purposes, 
proceeded to execute his decree by attaching and 
Belling the joint family property. Thereupon the 
BOBS came in and ob|ected to their intsest ia tlia 
property being sold in execution of a decree in a 
Biut to which they were not parties, and, on their ob- 

g cUon facing disallowed, filed a smt ogaiast A and 
to have it declared that their interest in the pro- 
wty was not liable to be sold to satisfy the decree 
Held, Giat the debt in respect of which the decree 
had been parsed having been contracted for lawful 
purposes, the judgmeat-creditor was entitled'to 
execute his decrea against tho whole of the joint 
family woperty. Held, also, that the ruling in the 
«ase of Pundyoi LaJ v. Juydeep JVaroiu Stityh, 
J. L B. 3 Cole. lOSt had no appUcatioa to the facts 
of thiscase. BaacoiSrsoB v. JlAiiBNOEsPaaaAP 
I.Zi.3t.8 Oalo.452 
12 C. D. E. 47 

74, Sale hy one of 

\ antral ao-thartre »h a joint utafe — ilov far alltna- 
t%on hy fathtr of joint family property it binding on 
eons — Antecedent debts. Although no member of 
& joiot Htadtt f&miy governed V Iba Mitak^ar» 
SUthila Uw has authority, without the consent of 
hiaco-shuers, to eeil or mortgage even his oivo share 
io oi^er to raise money on htv own aocouat, and 
not for the benefit of the joint family, yet if a 
f&tber does alienate even the whctia joint property of 
himself and his sons, in order to pay off ant^edeat 
personal debts, the sons cannot avoid such atlena. 
tion, unless they prove that the debts were imaiorai. 
But to make the alienation to this extent binding 
upon the sons who did not conseat to it, it must 
b« abown that it was made for the payment of 
aatecedeat debts, and not merely in consicleratica 
of a loan or of a payment made to tho father on 
the occastoa of his making tho alienafioo. In the 
case of a voluntary eaJe, the purchase-money 
does not constitute an antecedent debt s'acb as to 
render that Bale binding on the sons, unless they 

J rovo Uio transactiOQ to have been immoral. 
Ukusuk Kauar v. Dovroox Mondab 

I. L. H. 10 Calc. 628 

75, — Bight Of fathtr 

to alunale — Suit ly tons to eel aside alienation. 

A Hindu governed by Mitakshaia law devised an 8 
annas 1 1 J gundas share of his ancestral estate to his 
eon A, and the rctnaiader to another son A. sub- 
aequcntly becoming much lavclved, borrowed 
R46,0Won a usufructuary mortgage by t«o dc^s 
m favour otG and D respectively, the transaction 
betog one and the same and tbo money LorrowciJ 
being to r>ay off antecedent debts The mortgagees, 
having been ejected, brought a suit to rtwover jms- 
•essioa nith mesne profits and obtain^ <* 

Bgaanat A, m execution of which “ the 8 annas lij 
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gundas share of the judcmcnt-dchtor ” w as attached 
and sold and purchased by the defendant, nho vraa 


UUpiU J 

followed. 
SiXOB . 

78. - 


Uabdai Xaiuiv V. Harick Doari 
12 C. L. R, 104 

J/i'^ZeAani— 


£lui( fiy Ktni (o set Q»idt aUenathn by father — 
Neceaaxty — Z)eit due by father — Purehaae-money 
treated aa debt due by father — Refund of tchole 
of purehaae-mmey vhen neeeaaary before aona are 
entitled to hate aale by father aei aaide^Obieeiten 


the debts were contracted tor an unmoral pppose. 


HINDU LAW— ALHINATION— fonW. 

4. ALIEX.mON BY FATHER— conW. 


KoOLOESF Koosit t. ReSJEET SiNOlI 

24 W. R. 231 

78. — Sale of ancestral 

property by father^ for deBts incurred for immoral 
purpoata-^on’s interest ta anetatral estate. The 
plainli&a (tao of whom aero minora) sued to set 
aside the ulo and recover possession of certain 

t 1... I. — «l.n 41.. I 41.. » I...1 


between the pUmtiS’s father and the father of the 


curred for immoral purposes, altbouch it was in 


whole of the joint family property, lacludinj; the 
property sold, would be liable in the handaof ^4 and 
B, the sons. In such a suit, if it be treated as one 
for partition, the objection that the whole of the 
j'oint family property is not included in it is by no 
means a technical one, inasmuch as it is open to the 
Court to hold that the property sold should faU 
entirely within the father’s share, and to allot it to 
the purchaser accordingly Hasiiat Rai r. Sow- 
deb Das . . . L L. B. 11 Calc. 388 

77, ^fncesiral e«fat« 

—Son’s intcreat in JfitaMara law. Under the 


by the Assistont Judge m appeal was whether there 
was any nwssity for t^e sale of the property by 
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bad applied the sum of B235 to the pAfmeat of 


the release ol the pre-existing debts for 
R4,400-15A : Kastub BbaTani v. Atta 

I. L. B. 5 Bom. 621 

78. — Alienation of 

ancestral property hy father — Son's interest in an- 
cestral estate — Debt intwnti for immoral or lOe- 
qal p«rpoSet. Subject to certain limited exceptions 
(.as, for instance, debts contracted for immoral or 


pert y of D, n ere sold under a decree passed against 
D, and were bought by J These lands had been 
mortgage'! in J803by X>to .V, m irhich trans-ictjon 
D hna been principal and d hii surety In 18C0, N 
sued on hh mortgage, and on the SIst Januaty 
1808 a decree V ' ' • '• • • • 

lands. Under 
tercet of J were 

0 ftftenranU soiii me laiau lo m. in me piesciii. 
suit the plaintiSs (D's sons) sued t> and M for 
possession of their tiro-thirds shares, alleging that 
the land ir.is ancestral, and that the irbole of it 
had been illegally sold under the decree of the 21st 
Januarr 186S Both the lower Courts held that 


' 1 ^ I ’ - it - tiiat they 

The lower 

‘ , mtifi’s claim. 

t nfSimeA tbe 

uei^iees oi me Louua ueiyw yn tut giounds men- 
tioned ajlyve. .ScDASBir JOSHI I'. BlAKAR JOSHI 
I. Ii. H. 6 Bom. £20 

80. Falher^s avihonly 

to bind the interests of his tons la an ancestral 
proiifrtij-^MoTtgafje by father of ancestral pro- 
jifTlii^Jlighls of a purchaser at Court sale of an 
undivided share of a cO‘pareen(r~— Decree oyaiast 
fnlhfr upon a mortgage of family property — Effect 
of decree rrderin^ sale of mcrigaged properly — 
I’tirckaser at Court sale uhen bound to go behind 
dtrtet and enquire as lo xchtther the debt teas pro- 
j^rli/ tneiirrcd. D, the father of the defendants, by 
a mortgage datcil October 1809, roortgagedaboDse 
toertther n ith other property lo J5, the father of tho 
plnintilT D sued Z) upon the mortgago anti ob- 
tniiied n decree directing the sale of tho mortgaged 
p'^pertj Tho ececutiQU sale took ^ace in July 
1877, and the plaintiff (the mortgagee’s eon) bc- 
eatno tho purchaser of the house. On sttempUng 
to tal,epo*.«ewion. he was resisted by the defendants 
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(soasof the mortgagor/, who alleged the house to bo 
ancestral property, and denied the plaintiff’s right 
to more than the third share to which the father 
had been entitled, Held by the High Court on 
appeal, upon the authority of OndhareelaH r. 
Kantoo Loll, li S. L. R. 187, as explained in Samj 
Butisi Koer v. Sheo Prasad, I, L R. 5 Calc- 148, 
that the shares of the defendants were ralidly 
bound by their father's mortgage, as it had been 
found b} the loucr Court that the debt, in respect 
of uhich the mortgage had been executed, had not 
been contracted by their father for improper or 
immoral purposes: but that, as the purchaser at 
the execution-sale (the plaintiff) was the mortgawe’s 
son, the question arose whether he could be held 
to ho stranger to bis father's suit on the mortgage, 
and as such not bound to go behind the decree and 
make enquiry as to whether the debt had been 
improperly incurred. This wouhl depend on the- 
cir^mstances under which be and his father were 
linngandtherelationexistiDgbctween them. The 
case was accordingly remanded for a determination 
of the question n hetber the plaintiff was a stranger 
to his father’s suit Held, that the defendants, 

L-:.- -UlU mt thm dltlA f\f the 



aioonjcB « • . i, L. 1*. o xiuiu. 

. Mitalshara lour 

Mortgage by father of ^omt ancestral property— 

Sale of joitd ancestral property m the extcvlion ef 
a decree against father. The undivided estate of a 
joint Hindu family, consisting of a father 
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■I. ALIEXATIOK BY FATHER— 

must be rcRimled as against the father as represent- 
ing the joint family, anil the svholc of the family 
estate sraa saleable in execution of such decree. 
/jiMMJur Lai Sahoo v. Luetimrsiur Stn/jh, L. R. 
6 I. A. 233, followed. Deend^al Lai v. Jugdtep 
Narain Singh, I. L. R. 3 Cale. ISS, distinguished. 
Deva Sison r. Rasi JUnoilsr 

I. L. E. 2 All. 746 

82. - -- - - - - Hilahtlvtrti law 

— Mortgage by a father of aneestral property— iSole 
of father') right) and interest ik the exeeuftOA of 
deeree. The undivided estate of a joint Hindu 
family consisting of a father and his minor sons and 
grandsons, while in the posseasion and manage- 
ment of the father, was mortgageil by him as ac- 
curity for the repisymeat of moneys borroneil by 
liim The lender of these moneja sued tho father 
to recover them by the sale of tho family estate, 
and obtained a decree against him directing its 
sale The right, title, and interest of the father 
only in the family estate was sold m the execution 
of this decree. The auction-purchasers having 


had only acquired by their auction-purchase the 
rights and interests of the father in the estate, 
and that for the same reason it was unnecessary 


I. Ai. xl. .a Aiu ouvi 
^ 83. Joint Hindu 


person, such person sued him for damages for such 


debt, but a personal claim against the father, who 
was alone represented in that amt, and the decree 
in that suit was against him personally, and it was 
VOU ri. . 


CASES. { 4700 ) 


HINDU LAW— ALIENATION— conM. 

4. ALIENATION BY FATHER— confif. 
only his rights and interests that were put np for 
•ate and purchased by 0, tho sons were entitled 
to recover from C their shares of the family pro- 
perty. Sura} Bunsi Kotry, Shea Pir)ad Singh, 

I. L.R.S Cate. US, distinguished Per STRaraaT, 

J. , that tho sons wero entitled to recover their 

shares of the family property, the decree being 
purely a personal decree against the father, and his 
rights and interests only m such property having 
bMn put up for sale and purchased by C. CnAtroRA 
Scr V Oamoa Ram . . I. L. B. 2 AH. 899 

84. — ililaishan law 

— Mortgage of joint aneeeiral ffoperty 6y father — 
Sale of jiroperty in execution of a decree against 
father— Son') tight. The ancestral estate of a joint 
Hindu family, consisting of a father and his minor 


minor son to protect his share in the estate from 
sale in the execution of such decree, that suit 
in irhieh such decree was made, and such decree. 


V Raj Baksi Kuan . . I. L. B. 3 All. 101 

85 — — — Joint Hindu 
family properly— Right of son B, a member of 
a joint urdivided Hindu family consisting of him- 
self and his son R, as tho manager of the family, bor- 


«ith the Vnowledge and approbation of*!?'. The 
obligee of such bond sued B thereon and obCnined 
a decree, which directed the sale of such share, 
and such share was put up for sale and was pur- 


R’e grandmother, who claimed to share equally 
with the other members of the family in such pro- 
perty Held, that it must be presumed that B 
was sued on such bond, and that the decree in 
such suit was made against him as the head of the 
family, and R could not recover from C the share of 
ttionuh B. I adba Kishex Max v. Bacura Man 
L L. R. 3 All. 118 

Mortgage of family property by fi Iher -Deeret 

7 K 
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4 ALIENATION BY FATHER— conli. 
againsl father — Right of son. The father in a Joint 


HINDU LAW— ALIENATION-htotW. 

4. ALIENATION BY FATHER— ctmW. 
Stuart, CJ., that the plaintiQ’s father having 
been guilty of extravagant waste of the ancestral 
property, the burden of proof in this case lay on 
the defendant. As, however, there was reason to 


being attached in execution of the decree, the son 


mortgagee tor a ueciarauou tuai buuu snare was 
not liable to be sold jn execution of the decree. 


to succeed in such suit merely because, altbongh 


he been a minor at the time the mortgage was made 
and the decree was passed, and was therefore only 
entitled to succeed u be showed that the debt in* 
cuned by his father was incurred for immoral pur* 
poees of his own. lUid, further, that, Inasmuch 
as the debt In question was incurred for necessaiy j 


I the plaintiff a decree HajoraiAN Sn^on v Natjak 
1 CiiAsn .... I. L. B. 6 All. 193 

88. ^iiatshara and 

j Milhita lav> — Execution of decree — Sale of an- 
. cestral estate in satisfaction of father's delt — 
1 Parties to proceedings. There is no conflict of 
I authority as to the pnnciple that sons cannot set up 


the MjUuU shasters Prom the n-bove must be 
distiugaished tbe question how fai' thejomt sons 
can be precluded irom disputing the liability at- 
taching to their shares, where proceedings have been 
taken by or against the father alone. If the father s 
debt, not having been contracted for an immoral 
purpose, is such as to support a sale of the entire^ 
of the Joint estate, cither he may sell the latter « ith* 
out suit, or the creditor may obtain a safe of it by 


V Mas Sison . . . 1. 1<. R. 4 All. 309 

87. ^ Alienation of 

ancestral propert’j 6y father — Suit by son to reeoter 
his interest — Burden of 'proof. Where a Hindu, 
a minor, governed by the law of the Mitakshara, 
inied to set a'lide an alienation of ancestral property 
by his father, on the ground that such alienation 
"as made to satisfy a debt contracted for immoral 
purposes; — Held by STnAioHT, J , that tbe burden 
of proving that the debt was contracted for euch 
purpose®, and that the defendant had notice (hat it 
w as contracted for such purposes, lay on the plaint- 
iff. athl that the pl.iintiff "os not dischargerl from 
such burdeji ^cause he had proved generally (hat 


had bnen contracted for immornl purposes. Per 


the cons from the proceedmgs may be a matenai 
consideration. But if the purchaser has barg-unea 
and paid for the entirety, he may defend his title 
upon any ground which would 
sale, 

intert , . ' 

halt ' ■ ■ 


invariable rule that co-parccnary interests will ^ 

iKisa by an execution sale unless the 

are joined in the suit, or that only the fa‘“« ® 

though 

■ lone ; — 

. nlion of 

’ ' , I family 

estate having pawd by the sale. 

SIR It Modiics Monrs . 13 1. A. 1 
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80. ■ Eff(et of anle in 

treention of tnorigage-deeret and of money dtcrte 
ajain^t the father — Tranifcrof Property 85. 

\\ here the property of nn unilivulcd Hindu faicily, 
consist'ng of father and son^. has been aoM in 
execution of a decree obtained against the father 
only for a debt contractc<l by him for purposes 
neither immoral nor illecal, the sons cannot recover 
their shares from the purchaser, if the decree has 
been obtained upon a mortgage oi hypothecation of 
tho property directing such projierty to be sold to 
rcalire the debt. It is othcraii^ if the decree in 
execution of which the sale takes j'lacc is a mere 
money-decree. Per Kersas, J. ft will still be 


followed. Ponruippa Pillai v. Papputayynngar, 
I. L B. 4 2l(id 1, modified. Po>."«u'rA I’iluai t> 
pATPnVAYYASOAB . • I. L R. 0 Mad. 343 

90. .. Decree ajatml 

father — SaU of anewtral t»Me in tsectiUon of 
money-decree. A sale of ancestral property in execu- 
tion of a money-decree obtained against, a Hindu 
father will, it the debt was neither immoral nor 
illegal, pass to the purchaser the entire interest of 
which the father could dispose,— i e , his son’s as 


the debt was not such as to justify the sale, be cannot 
succeed The revised ruling of the Full Bench 
In Ponruippa v. Pappuvaijyangar, J L B 9 
J/ad. 313, as to sales m execution of money- 
decrees against the Hindu father has been over- 
ruled by the decision of the Pnvy Council in 
Banom* Baiiiaain v. iladun Jlokun, L B 13 I 
A. 1 : 1. L B 13 Cale 21. NAiusaxsa r 
Gurappa . . I. L. R. 8 Mad. 424 

OL Poiier of the 

father to altenale ancestral property for pioue pur- 
poses Accordmg to the Hindu law, the power of 
the father to make alienations of joint ancestral 
estate withouthisson’sconsent extends to provision 
of a permanent shnne for a familyjidol Gopal 
Chand Pande v. Bobu Kanwar Stnyh, S D A. 


HINDU LAW— ALIENATION— con/d.' 

4. ALIENATION BY FATHER— conM. 

faction of tho idol and tho benefit of the donor’s 
•oul, or from motives of spite against the plaintid. 
RaosrxATn Pbasao r. Gonirn} Prassd 

1. L. R, 8 AH. 70 
92. I ^oi'nl Zfindu 

famtUj~LiahiUly of ancesfrof estate for salUfae-^ 
fion of father's debt, tchen not incurred for immoral 
purposes. A suit was brought against O, the head 
of a Joint Hindu familv, by S, to whom he had 
mortgaged ten biswas of ancestral estate s s security 
for a loan, to recover tho amount of the loan by en- 
foreement of tho mortgage against Ibo eatiro ten 
biswas. During the pendency of the suit, O dietl 


red by Owas of such a character that, according to 
the Hindu law, his son Z was under a pious duty 
to discharge It out of his own estate. It was found 
that, although the father was grossly extravagant 
and selfish in his expenditure, there was no evidence 
that the proceeds of the {articular loan in question 
were applied to any special Lcentious purposes, but 
that the money was not borrowed to meetanyfamily 


93. Suit by sons to 

set aside alienation — Barefen of proof. The rule 
1 enunciated by the Privy Council m .Vuddun Tha- 
I ioor V Kantoo Ball, 14 B L. B. 187, and Suraj 
I Bunsi Koer v. Sheo Pershad Sinyh, 1. L. B. S Calc. 

' US, “ that where jomt ancestral property has 
I pas^ out of a joint family, either under a convey- 
ance executed by a father in consideration of an 
antecedent debt or in order to raise money to 
pay off an antecedent debt, or under a sale 
in execution of a decree for the father’s debt, 
bis sons, by reason of their duty to pay their 
father’s debt, cannot recover that property, un- 
less they show that the debts were contract^ for 


cases where a person buys ancestral estate, or takes 
a mortgage of it from the father, whom he knows 
to have only a limited interest m it, for a sum of 

7 K 2 
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ready tpocey paid down at the time of the trans- 
action, such person, in s suit b\' the sons to avoid 
•. , -*-ii -u w,, 


ing member, couiu ueai uiiu auu uiUu ^u<. 
ancestral estate. Lal Sirton Jixo SaJtAiit 
SiKGH. .... I. L. B. 8 All. 379 
8A — Creditor'a remedy 

aga\nst sons haui afjeeted hy reason of hts havwg 
svtd the father separately. Although a decree 
may hate been obtained against the father of a 
joint Hindu family for a debt incurred hy him, a 


feicured b}’ <1 mortgage and a aunple money debt. 
Lacltmx Jvnram v. A'tinji Lal, 1 L B. 16 AIL 449 ; 
Ealmahind v. Sangart, /. L B- 19 Alt 379; 
Bhatcany Prasad t. Kallu, I. L. B. 17 All 337, 
Bamasavn yadan r Vtaganatla Gwndan, I. L. 
B 22 Mad 49; ArialudraT Dora Samt,I L. B. 
11 Mai. 413 , and A'anomi Balvastn v. Modhun 
Mohun, I L B. 13 Calc. 21, referred to. The 


' A'iW«H, L. B. {1891) 1 Q. B. 781. referred to. 
I)DaBa.v Si>on tv Avoaz! Lai 

I. L. R. 21 All, 301 

05. Jotnt famtlg 

property sold in execution Of a decree on a morf. 
gage against the father alone — Decree satisfied — 
■Sitbaejuenf recoiery f>y the sons of jrart of the mort- 
gaged property — Itemedy of mortgagee. A mort- 
gagee held a mortgage of joint family property 
given by the father alone. He sued on his mort- 
gage vnthout mahing the sons parties to the suit, 


es in 
iirth, 
' the 
ught 
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a suit against the sons to recover from them a share 
of the mortgage-debt proportionate to the share 
in the joint family property owned by them. Held, 
that the original mortgage having become extinct, 
the piainti^ was entitled to a decree for one-fourth 
of the price realized by the mortgaged property 
at suction-sale anti to recover the same by sale of 
the interest of the sons in the joint family property, 
Bhotniii* Prasad v. Kallu, I. L. B. 17 All. 537, 
referred to. Dharam Singh v. Angan Lal, 1. D B. 
21 All. 301, followed Lackhman Das v. Dallp 
I. L. B. 22 All. 894 

0fl. Joint family 

— Decree against the father alone— Attachment of 
family property in exeevtton of such decree — Son'* 
interest *n the family property when hound hy 
decree against the father or by sale effected hy the 
father. IMiore in a joint Hindu family the father 
disposes of family property, the son’s interest is 
bound, unless the son can show, in proceedings 
taken for that purpose, that the disposalof the pro. 
petty by his father ivas made under circumstances 
which deprived his father of his disposing power. 
So also, where family property is sold under pro- 
ceedings taken against the father alone, the son's 
interest ia bound unless the son can show that the 
sale was on account of an obligation to which be was 
not subject. The father it, in fact, the represent-- 
ative of the family both in transactions and in 


87. Joint family — 

Mortgage hij father— Decree subsequently to fa- 
ther’* deetlh against rtdeH son at heir of father— 
Minor sons not parties— Sale in execution of family 
property other than that comprised m mortgage— 
3wb»eguent stitt by minor sons to recover their shares 
— Minor sons when bound by decree against eldest son 
as heir of father. One K mortgaged certain land to 


cient, irom ineoiuw esuie ui lui, ui.^.Lao..i.. -- 

min or sons uerc not made parties to that smt, 
nor was R sued as rejiresenting the joint family. 
In execution of the decree, B attached and 
sold the whole of the j'oint family property. 


suit to recover some of the property, conteuaiug 
that their shares vrerc not bound by the sale. 
Bad, on the authority of Bissertu' LaU Shahoo- 
V. LucKmessur Singh, L.R.61. A. 233, and revtrs- 
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should lie upon the plaintifis. Jairam BaJara* 
SHET V, JojiA Kondia . I. L. H, 11 Eoto. 361 

08. -- Mort'jagt of 

family yinpirty by fal\(r—Df<rte ayntn*t father 
enforcing morlyogt — Dtcrtt for money agatmt 
falher—Sale ta exteuiion ot Jecreea—Iiighl* of 
-tons. The members of » joint Iliodu family brought 
*mts in uWeb they respectWely prayHV for drertes 
that their respectno ^iropnctary rights m certain 


ditor bad no means of knowing that the iDonejs 
advanced by him were likely to be appl>e<l to any 
other purpose than that for which they were pro- 
fessedl)* borrowed, namely, for the purpose of an 

S o factory in which the family bad an interest 
that the plaintiffs were not entitled to any 


of the decree-holdcr. The suit terminating in the 
decree was brought against the father alone, and 
the debt was treated as his separate debt Held, 
that tho creditor's remedy was to have brought his 
suit, if be desired to obtain a decree which he could 



Balsib SrxGH r Ajuubia Prasad 

LL.S.eAlkl42 
09. ■ Son's liability 

for /alder’s debts in lifetime of father— Suit against 
Jalher and son^Sijht in tui( lo decree against sons. 


F CASES. { 4708 ) 

HINDU LAW— ALlENAT10N-^<m«. 

4. ALIENATION BY FATHER— conW. 

A creilitor oi a Hindu brought a suit against him 
and his sons whom it was sought to make liable 
on the ground that tho debts were incurred for 


100. — ■ ■ — Decree against 

father for money due, the sons not being joined as 
defendant' s-~Death of father after orijrimil debt 
barred fc'/ Iimda/ioii. the decree subsisting — Suit 
against the sons on the decree — Period oj Umitation 
hoiP calculated — One cause of action Certain 
creditors, having in 18S2 obtained & decree, kept 
alive that decree until 1897, when the judgment 
debtor diciL They then sought to make liable the 
property of the deceasetl in the hands of tho defend- 
ants, his sons and representatives, stating the 
cauv) of action against the said defendants as 


of the plaintiff has a further right to sue the son 
for his father's debt on the death of the father, 
apart from the right to sue him in the father’s life- 
time forsuch' debt:” — Held, that In such a case 
there are not two causes of action, and such a crctli- 
tor has not a further right to sue the son for bis 
father’s debt on the death of the father, apart from 
the right to sue him m the father’s lifetime for such 
debt, and that, in consequence, tho suit was barred 
by limitation ArunncAnfa v. Zamindar ofSicagiri, 
I L R 7 J/ai 32S , Ifatasayyan v. Poanuiniwi 
I- L R 16 Mad 99. Aaniayya v. renlofarafiMm, 
I L R. 17 Mad 122, considered SIallesam 
Naidcio Juo\i.a Panda I. L E. 23 Mad. 292 

101. Joint Hindu 

family — Mortgage by father — Suit to enforce (he 
mortgage against son's shares— L*gal necessity-~ 
Burden of proof .As a general rule, a creditor 
endeavouring to enforce his claim under a hypothe- 
cation bond given by a Hindu father against the 
estate of a joint Hindu family in respect of money 
lent <w advanced to the father having only a limited 
Interest should, if the question is rai^, prove 
either that the money was obtained by tho father 
for a legal necessity or that he made such reasonable 
inquiries as would satisfy a prudent man that the 
loan was contracted to pay of! an antecedent debt, 
or for tho other legal necessities of the family. 
There is a distinction between such cases as this 
and cases in which a decree has been obtained 
against the father and the property sold, or cases 
in which the sons come into Court to ask for relief 
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HINDU LAW— ALIENATION— con«f. 
4. ALIENATION BY FATHER— 


Iq a suit against the members of a joint Hindu 
family upon a bond given by their father, and 
in uhich family property was hypothecated, no 
evidence wag given on cither side as to the cir- 
cumstances in which the bond was given There 
was no evidence to show that any inquiry had been 
made by the plaintiff as to the objects foruhich the 
bond was executed by the father ^efd, that the 
burden of proof was upon the plaintiff to show cither 
that the money was obtained for a legal necessity 
or that he had made reasonable inquiries and ob- 
tained such information as would satisfy a prudent 
man that the loan was contracted to'pay off an 
antecedent debt or for the other legal necessities 
of the family, and that no evidence hanng been 
given, the suit must be dismissed. Jatrs's v. 
Nanr Sukh . . . L L. B. 9 AIL 493 

102, — Sale of }oi»( 

family ulale tn execution of decree upon the father’s 
deit— ‘Exoneration of son’s share onl’t uhere debt 
has been incutrei for an immoral or illeyo! purpose 
—Burden of promng the nature of the debt. The 


that the debt has been contracted for an immoral 
or illegal purpose TTie son's position is distinct 
m this respect from that of other relations in the 


to show afTirmativclythattbcdcbtswere contracted 
foranillcgal or unmoral purpose, and that to estab- 
lish general extravagance against the fathers was 
insuBicirnt It was not necessary for the pur- 
cbaBcr to show that there had htena proper inquiry 
a* to the purpose of the loan or to prove that the 
Dionej was horroneil for family necessities. Bnao- 
net rcBsiup , Cip.ji Korn 

L L. E. 16 Calc. 717 

Ii. IL 16 I. A. 97 

— , Joint family — 

Uorl'jaye hy a fnlher — Dceree ayainet father on 


HINDU LAW— ALIENATION— coB/cf. 

4. ALIENATION BY FATHER-conW. 

mortgage giving possession mth interest and costs 
— Son's liabilttij to satisfy the decree as to inferatf 
flB<f costs. The plaintiff’s father mortgaged certain 
ancestral projperty for a limited term. A suit was 
brought on the mortgage against the father, and a 
decree was passed, directing the mortgag^ pro- 
perty to be handed over to the mortgagee for a 
certain time, and awarding payment of interest 
and costs by the father. In execution of this de- 
cree, the mortgagee sought to recover the costs by 
sale of the property in question Thereupon the 
I plainti^ sued for a declaration that the property 
was not liable to be sold in execution of the decree 
' agaiost the father, on the ground that the debts 
contractedby the father were for immoral purposes, 

I and that therefore the estate could not be bound by 
the decree at aU. The Court of first instance 
' found that the debts had not been incurred for any 
immoral purpose, and dismissed the suit. On 
i appeal to the High Court : — Seld, that under the 
decree passed against the father the interest and 
costs became a debt upon the whole estate, from 
which It could not escape, unless it w'ss clearly 
made out that the debt was the result of fraud or 
immorality. Although the father alone was prp 
manly liable for the fulfilment of the decree, still 
the debt was one which w-as rightly chargeable to 
the whole estate, and the sons would he liable, 
just as they would hare been liable if the father had 
compromised the suit, unless the transaction were 
tainted with fraud or immorality. In a united 
family the father is capable of acting as the ro- 
prescntativo of the family, except in the case of bor- 
rowing for fraudulent or immoral purposes. In 
tills case be entered into litigation, which rosulterl 
Jo loss to himself and the family which he represent- 
ed, and he could male the fatntlj' responsible for 
an} loss so incurred. The judgment-creditor could 
also make them liable, although where the father 
desires to represent the whole estate he can do so 
yet he is nccessanly bound to do so, nor 
IS the whole estate hable whero he explicitly or 
imphedly binds only his own portion. Narayav- 
B.\V DaWOSAB l'. jAVniRVAHU 

I. L. B. 12 Bom. 431 

104 Ancestral pro- 

ptfly — Joint family — Alienations by father — Pur- 
chaser-Notice. Where a Hindu governed by the 
Mitakshara law seeks to set aside his father’s alien- 
ations of ancestral property, if the alienees are 
purchasers at Court-sales held in execution of 
decrees against the father, it is not enough for him 
to allow that the debts for which the decrees irere 
passcsl were contracted by the father for im- 
moral purposes; it must also ho shown 
the auction-purchasers had notice that the debts 
were so contracted. The points to bo determined- 
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HINDU LAW— ALIENATION— ronf./ 

4. ALIENATION BY FATHER— eon/d. 

for which the decrees were obtftine*!, under which 
the property was eold, contracted for Immoral 
purposes land (ui) Had the purchaser notice that 
the debts were so contracted 7 Sura; Bun#« Kon 
T. Shto Proahad SinjA, L. R, G l.A.SSil.L^R. 
S Calc.'liS, and A’onomi Bafiuajin r- Modhun 
Mohun, L. R. J3 I. A. I : /. L. R. 13 Cak 2t, 
followed. The plaintiff sued in 1883 for partition of 
ancestral property consisting (infer afia) of certain 
thikans which had been sold in execution of decrees 
passed against his father. The plaintiff, though an 
adult at the time, was not a party to the auita in 
which the decrees were passed against the father, 
nor to the execution-proceedings. In the certi- 


niNDU LAW— ALIENATION— ronff. 

4. ALIENATION BY FATHER— cemli. 

the question In tho caso exclusircly on the ground 
that the property had been purchascil in execution 
of a monejMlecrco without referring to the execu* 
tlon-procccdings. KaQAL OAsrAYA c. Manjappa 
L L. E. 12 Eom. 691 

106 . AnceatraJ 

amtndnri toll tn ereeufion of decree for rnonaif 
o^tnsf Uie faihtr, incfudin;; Iht aon’s rijAl of aue- 
ressioB— De'.f nof immortif. A sale in execution of 


ing to show that the purchaser bargained for and 
paid for the entire family estate. Sloreorcc, the 

f laintiS’s possession and enjoyment of the thikans 
Q question was nerer disturbed, though the sharers 
bad each a separate possession of distinct portions 
of the ancestral property. IJald, that, under the 
circumstances, the father’s interest alone passed 
to the auction- purchasers KRisiniAJi LisaastAK 
V. ViTDAL Rasj{ Rexog L L. E. 12 Som. 629 
105. - Joint /omtfy— 

ilonty-dtCTte — Decree ojainel fathtr alont — Put’ 
thaatr at e»ci(fion*eiiIe tinder auth dtortt—How 
far tueh safe (imfin^ on Iht infereef of Me aont not 
parties to iht suits or &recufion- prcctedings In 
the case of a joint Hindu familj-, whose family pro* 
petty is sold by the father alone by prirate conrey* 
ance, or where ft is sold In execution of a decree 
obtained against him alone, the mode of determining 
whether the entire property or only his interest m 
it passes by the sale is to enquire what the parties 
contracted about in the case of a conreyance or 
what the purchaser had reason to think he was buy- 
ing if there was no conrcjance, but only a sale m 
execution of a money-decree In the case of an 
execution-sale, the mere fact that the decree was a 
mere money-decree against the father as distin- 
guished from one passed in a suit for the realization 
of a mortgage-security directing the property 
to be sold, IS not a complete test The plaintiff 
claimed certain property from the defendant. 


debt having been one which the son was bound to 
pa)'. Batdt A’arain SnAw v. Ruder Perl-osh 
J/M«cr, /. L R JO Calf. B2G (where tha aile was 
onlrof ■ ' 

bad in ‘ • 

YTOC t 

l1e.16I.A.1 

107. - - iloney-dtene 

agatnat father— AlCachnenl of aneettral tiial". 


A, Aj. aU il. iAad. uwcl 

108. £iaSt7i(y of an- 

teatral estate for faihtr'a delta — Impro])tr and 
immoral debit of father — Ertdeitee of general »m* 
nioral ehataHer of father — ffunfen of proof — 
Penttont Aet. CertifUale c/ Coffectsr under The 
power of tbo father, as representative of tha family, 
to bind the son’s interests in the family estate. 


alleged to haie been executed in 1878 by^the do- 
feodant’a father (since deceased) to the plaintiff’s 


I 
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HINDU LAW— ALIENATION— conlrf. 

4. ALIENATION BY FATHER— conlrf. 

father. The defendant pleaded, inter nfia, that 
the Joan was contracted without his knowledge 
and forimtnora] purposes, and that his share in the 
mortgaged juoperty was not answerable for the 
debt. He^lso contended, as to a sum of HIOO-S-O 
claimed by the plaintid, that this sum was ctaimed 
in respect of saranjam, and was not recoverable 
by the plaintiff without a certificate'under the Pen- 
sions Act. The lower Court found that the defend- 
ant’s father had been a man of extravagant and 


on the defendant of proving that the ioan to the 
father secured by the mortgage-bond in the suit 
nas for an illegal or immoral purpose, and that 
the defendant had not discharged this burden. Ihe 
mere proof that his father had been a man of extra- 
vagant and immoral habits was not ynoueh. Held, 
also, that) as no certificate from the Collator bad 
been produced, as required by the Pensions Act, 
the claim to R I0n<fl-0 should he diaallou ed Chik- 
TAUiNBAV MEtlENnAtS V. KaSHINATO 

I. L. B. 14 Bom. 320 

1O01 Debts contracted 

for immoral ami improper purpojei— Durden of 
proof-^Troof of iriimaral halifs In exccniion 
of a decree aeainet the estate of F, his estate was 
sold, and it mtimately came into the hands of the 
plaintiff as purchaser^ who sued for partition. It 
was contended that the decree was in respect of 
debts contracted by V for immoral and improper 
purposes. Held, t^at proof of immoral habits in 

{u-tl.t.*.. J-J »L.., *1.. a 


110. Mortgage effeeted 

ty nnd decree jHissed agaitul father only — Father's 
debt — effect of mortgage and decree on son's njhls 
and interexU, IThere a Hindu eon comes info 
Court to assail cither a mortgage made by his 
father, or a decree passed against bis father, or a 
sale held or threatened in execution of such dcciee 
— whether it be upon a mortgage-secunty or in 
respect of a simple money-debt — where there is 
notliing to show any limitation of the extent of 
interest sold or threatened with sale or charged in a 
eecunfy or dealt with bya decree, it rests upon him, 
if ho socks to escape from having his interest affect- 
ed by the sale to estabbsh that the debt be desires 
t'» be exempted from paying was of such a character 
that he, as the son of a Hindu, would not be under 
ft pious obligation to discharge it, or that his in- 
terests in the property were not covered by the 
mortgage or touched by the decree, or affected by 


■ CASES 

HINDU LAW— ALIENATION— confi. 

4. ALIENATION BY FATHER— Coofd. 

the sale certificate. Bssi .Madbo r. Basdeo 
Patak . . . . L L. B. 12 All. 09 

Pem Sisod V. Pabtab Snos 

I. L. R. 14 AH. 179 

111. Joint IJindu 

family — Money-decree aijainst father ahne for hU 
personal debt — Attachment of wint-family pro- 
perty — Suit by sons ta set aside atta'hmenl. Where 
in execution of a simple money-decree obtained 



and which therefore could not be attached under it, 
and that they were ID a position to ask to have those 
interests exempted from the threatened sale in cxe 
cutioii. Ram Davat. v. Duboi Sixozr 

1. L. R. 12 All. 209 
112 - Decree against 

father how far binding against sons — Question of 
faeP-^Aequiescene by sons in father's defence. 
In a suit against a Hindu father a decreo had been 
obtained, the execution of which interfered with 

I.. t !..« t- «l.a 


funds being spent in its defence On their sniog 
for an injunction to restrain the decree-holder fiom 




1J3. Ltahltty *’/ 

member of joirtf famihj, though not made a po'fd 1° 
the suit — "Personal" derree, meaning of. 
adccree provided for the sale of specified v. 

a joint family and, in the event of the amount of tn 
decree not being thereby satisfied, for the reau^tion 

of tho balance from the defendants personally : 

Beld, that a junior member of tho j'oint family, who 
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UDIDTJ LAW— ALTENATION-fonM 
4. ALIENATION BY FATHEU— eoni</. 

'vas liable for his share of t. debt sunl on, but who 
was not made a party to the suit, could not success- 
fully plead that, the decree being a personal one 
in regard to the unsatisfied balance, be was not 
liable in regard to such unsatisfied balance. Btni 
Jila^ho V. Biiidto Paial, I. L. B. 12 All 9S, and 
lihaicanx Prasail x. KfiUu, I, L- 17 AH 537t 
referred to. Habi IUm t. Bisksath Stson 

I.L.K.22 All. 408 

114. J/ort^a^e exe- 

euted by father on <Ae teholt fotnt family property 
in respect of his men dtht^— Liability of son*— 
Burden of proof The father of a joint and undi- 
Tided Hindu family executed a mortgage over the 
s\hole immoecable property of a joint family. The 


HINDU LAW— ALIENATION— contf. 

4. ALIENATION BY FATllEIt-oon/d. 

family property or only the interest of the lather' 
therein is nabte under a decree obtained against a 
Hindu father ; — Held, that where there is nothing 
to show any limitation of the extent of the interest 
sold, whether the salo took place in execution of a 


referred to. SIuiusiMAD UesAra v. Dipchasd 
I. L. R. 14 All. 190 
117. - — — . Immoral ortyin 

of debt — by a decree-holder against the «oru 
of deceased judymenl-dehtor tehose property had 
passed to them. A decree was passed against a 
Hindu for money dishonestly retained by him 
from the plaintiff’s family to which he was ac- 
countable in respect of it. The judgment-debtor 


uibcuarge. urn, luattne uurueii ot proving tnat 
the debts in question were contracted for the pur- 
poses alleged l^y on tho plaintiffs. Beni itahdo 
Basdeo Palat, I. L. B. 12 All $0, followed. 
Lai Singh x. Deo Barain Stnyh, l.L B.S AW 279 : 
Basa jj/irf x. Maharaf Singh, 1. L B 8 All 205 ; 
Subramanya x. Sadauva, 1. L. B 8 Had 75; 
JJanooman Pereaud Panday x. jlfunra; Koonteeree, 
€ Moo. 1, A- $93 ; and Bhaghut Pershad Singh 
X. Oir]a Kior, I. L. B. 15 Calc 717, tefetted to 
BoAWASt Bassb f Bast Dai 

l.Ii.R. 13 AU. S16 


116, Sypothecation 

by father of joint aneestrol estate— Property de- 
scribed as “ hag hagug samindari apna "—Decree 
enforcing hypothecation — Attachment of estate — 
Suit by son for declaration that only father's in- 
terest M affected by hypothecation — Burden of 
proof. In a suit by the sons of a Hindu for a 
declaration that certain joint ancestral property was 


decree were hmitcd to the father's own interest;— 
Held by tho Full Bench, that, if tho plaintills could 
not show that the interest which was hypothecated 
was a limited interest, the Court must take it, as 
against the plaintiffs, that tlie family property 
was hypothecated. Beni Hadha x, BaMco Palat, 
I. L. B. 12 AIL 99, and BAnuuni Balhsh x. Bam 
Dai, I. L. it 13 All. 216, approved. PEW Sctoq 
r Pabtab Sitoh . . I. !>. H. 14 AIL 179 

116. — — ■ — — — Simple money- 

decree against father hoie far binding upon son's 
interests m the joint family property With re- 
ference to the question whether the whole jcuot* 


118. ■ LicAdity of 

sons during their father's lifetime for his anttee- 
dent <f«W » — Form of decree — Transfer of Property 


purported to mortgage the joint family property, 


purposes which, if the father was dead, would 
exonerate the sons from the pious obligation of 
paymg such debts of tho father. Held, also, that 
the decree m such a suit should be a decree for 
sale of the mortgaged property under s. 88 of Act 
No IV of 1883. Badbi ^asad r. IiLadan Lal 
I. L. R IB AR 76 
U9. — — Slortgage-bond 
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HINDU LAW— ALIENATION-<-o»rf^f. 
4. ALIENATION BY FATHEB-fo»frf. 


HINDU LA-W—ALXENATION-con/i. 
4. ALIENATION BY FATHER-cc.«faf. 


I. L. JR. 17 Mad. 122, distiD^uisbed. Otrdkaret 
Lall r. Kantoo Zal, 22 'W. R, £6,' Sttnij Sun*i 
Koer r. Shfo Persad Singh, 1. L. S Cale. US i 
Laijee Sahoij v. Foleer C/iand, 1. L. R. 6 Cate. 
135/ Khald’Hl-Rahman r. G<^ind, 7. L. R. 20 
Calc. approred ol. The liability* of the sons la 
a Afitakshara family to discharge the father’s debt 
h not limited, with regard to interest, by the pro- 
risioo of the Hindu law, uhich does aot anthorize 
the talang of interest exceeding the principal in 
amount, the provision being inapplicable to tho 
EQofussil where the amount of the father’s debt 
roust be determined iritli reference to the law of 
the land. Deen Doyat /*oram/inifit r. Koyla* 
Cfiuader, /. L. B. 1 Cole. S3 ; loiehman Rat v. 
Khvnnu Lai, 1. L. R 19 All 26, referred to. 
rp-ix KnisirsA Tcwarv v Jadp Nath TnirEor 

2 c. w. rr. 603 

120. Mital-shara 

family — iiahdity o/aon topoy/nlAjr’j dcht incurred 
during son'a minority — Re^etenlalife capacity of 
falheT’^Animdenl dtbl^Juprfgog^Sutt far tale 
on mortgage ly father joiainy ««#— A’on- 

joinder of parties— Trans/er of Property Act (71’ of 
i552)i a. 65— Nolice of laltfrajt in martgaged pra^ 
perty— Civil Procedure Code {Art XIV of 1SS2), a*. 
2S, 42. In the case of a joint Mitaksbara family 
coasistisg of a father and minor son where the 
father eiecuted a rnortgage-bond hypothecating 
aocestral family property during the minority of to 
eoa. and the mortgagee, nnth notice of the mtercst 
of the son »o the mortenged property, brought 
a suit against the father alone to eniorce the mort- 


Nalh Sahai, I. L. R. 37 Calc 584 : L. R. 17 1. A. 
11; Jagabhai Laluhhai r. Yijbnlan Das, 1. L. 
R. 11 Bom. 37, relied on Bhnwnni Prosad r. 
£afiu, I. L. R. 17 All. 637, dissented from. Syad 
Emam Momfaruddm Mahomed v. Raj Coomar 
Doss, 23 IT. R. 187 / Ramasamayyan v. Fi'rajaCTi 
Ayyar, I, L. R. 21 Mad. 222 ; Palani Goundan 
Rangayyo Coundnn, I. L. R. 22 Mad. 207, 
referred to. Semllet fa) In the case of a joint 
hQtAkshara family consisting of o father and minor 
sons, the fother is " necessarily ” the manager of 
the }oiot family, and as sue!), for all purposes, is 
the represeotatire of the family, {b) And where 
the father, the managing member, mortgages fami* 
ly property for an antecedent debt, and a suit b 
brongbt And decree obtained against the father, 
pucb suit and decree should be regarded as irstitot' 
ed and pronouncnl against him io his representa* 
live capacity, (c) And that if a jon, after a decree 
being obtained against the father upon a mortgage 
executed by the latter, sues to have it declared that 
bis chare is not liable to Ritisfy the said decree, or 
8ft»r a cale io execution thereof cues to recover 
possession of his chare, be caosot succeed utoss he 


gam K> vjte provisiun oi k. to ui me i xausivi ui i lU* 
^rty Act srd those of sa 23 and 42 oMhe (bvil 


IQ the inortiagtd properly Bhawant Pmsad v. 
Kalla, I. L R. 17 All. 537, followed. RotMitd 


incurrid for illegal or immoral purposes: — Held, 
per Gbosx, J — That the share of the son in the 
ancestral property was liable for the catisfaction of 


the suit m which the said decree wss passed through 
the representation of his father S. 85 of the Trans- 
fer of Property Act lays donm only a role of pro- 
cedure ; and the words *’ all person " in the section 
could hare hardly been intended to include sSlitat- 
shara son-~much less a minor son — in a suit where 
the father is sued in his representative capacity- 
{iuiay Kocr \ SKeo Perihnd 7. L. R. 
6 Coif 14^ L R. 6 1 A. 8S , Buiesiur Rat Sahoa 
T Malar fj'ih Ltiehmissur Sinyh, L R.6 I A 233 ‘ 
6 C L R 4T7 , Sancmi Babumin v. Modm* 
Mohnn. I L R 13 Calc 21 L. R. 13 I A. 1. 
DohU! Ram \ Mthr Chnnd, 1 L R. IS Cale 
• 9 L R It I. A 1.^7 , Anmia Stuoh 

V. lJonoam.,n .s'.ihat. t L R. 5 Calc S45 . Bhaf^iut 
reread I Oir,r, AVr. /. L R. 16 Calc 717 : 
L. R la 1 A O'l JAAaiir Praiad x. IfaArstcar 


SowA Piusaa v Gonn Caaioi 

I. L. E. 2T Calc. 724 
4 C. W. N. 701 


12L — - Mitakshara 

family — Alienation of nneeslrcl properly by father — 
Ability of sons for futher's iebUr—Mortgnge — Suit 
by mortgagee against son for sale of aneeslral pro. 
perty— Antecrtfrnt debt — Legal nectmity — IR&jal or 
immoral purpose~-Money-decrce — Limitation Art 
(KP of 1877), Art llf'.Seh II In the caseofa 
joint Mitakshara family irhere the father raised 
money on a uwrtgsga hypothecating certain anecs- 
t«d family property, and it was not proved that 
tho money was cequired for payment of ony antece- 
dent debt, or that the money was raised or crpiroeo 
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HINDU LAW— ADIENATION-^obM. 

4. ALIENATION BY FATHEU— fonM. 
is not binding on tho 8on, but the debt not 


Pbosad’ V. Golab Chand 

I. L. R. 27 Calc. 782 

122. Jfitalelaralau) 

— Ancestral properhj, olienation o/— Suit by morl- 
gagtt a^uin^t father (tnd minor eon for sate of an* 
eettral properlij~>Anteetdent debt — Inleresl, rale of 
In the case of a Mitakshara family consisting of a 
father and minor sons, vhere the father* hypothe- 
cates ancestral property, there being no prored 
necessity, but, on the other hand, no proof of im- 
moral or illegal purposes, and no proof that the 
lender made any enquiry aa to the purpose, the 


estate inclasire of the mortgaged property. Debts 
(neurred in transactions the character of 'rbich is no 
more than imjirudent or unconacientiously im- 
prudent or unreasonable, are debts to rrhich a 
pious duty attaches under the llitakshara Uir. 
Lvehtnvn Dats •. OindAur Chowdhrt/, I. L. B. 
5 Gale. 8Si, c^lalncd and followed Gunga Pro- 
tad 7 A}udhm Fenhad Singh, I. L B 8 Calc ISl, 
followed. Semite That “ antecedent debt” in 


Dipani^ai, /. L i? SAll 1S3, applied as to thcrate 
of interest. KnauLCt, RAfDiAS t GoBiyo Per- 
SHAD . . . I. L. H. 20 Calc. 328 

123. Execution of 


HINDU LAW— ALIENATION— conW. 

4. ALIENATION BY FATUEU— conti. 
ahara lav. JleJd, that, inasmuch as there was 
an attachment subsisting at tho time of the 
application, tho estate of the judgment-debtor 
ondcr attachment at tho time of his death 
was liable after his death, oren though it had passed 
to the Burriting members of tho joint ALtakshara 
family. Suraj Bunsi Koer t. Shea Persad Singh, 
/. i. R. S Calc. 148 : L. R. 6 L A. 88. relied on. 
Kamofala J/nnumantAa t. Anduburi HQnuTnt;^a, 
I. L. It. 5 Mad, 232, distingnisheil Beki PEBSHAt* 
V Parbati Koer . I. L. H. 20 Calc. 698 

124. - Conditional eon. 

tract to tett /amily lands — Birth of vendor's son 
hefert fulfdnent of condition — Vender ond jnir- 
chast'-^ale tehile lendor is out of jiofession — Suit 
hy ton to set aside alienation A Hindu entered 
into a contract to sell certain land, being family 
pro)(erty, of which he naa not in noascssion, as soon 
as {osseesion should be obtainetl. Before posses. 
Sion was obtained, a son was born to him. A 
decree for 8pct.-ific performance was passed and exe- 
cutes! again't him, the son not being brought on to 
tho record. In a suit by the son for partition of 
the property in question .—Held, that the plaintiff 
hail an existing right m the property which was 
not bound by the decree and the subsequent pro- 
ceedings, and that ho was entitled to the relief 
sought Semlle That a contract for sale of land 
made by a Hindu before a sou is born to him is 
not binding on the son born before tho transfer 
of the property takes place. Pomkamdala PiLLit 
V. Sr%DABArPAVVAB . I. L. R, 20 MsdL 864 

126. — Suit to Bet BBide aliena* 

tion — Cavtt of ariien— Limitation A son under 
the Mitakshara law, whateTer right he may have 
during his father’s lifetime, may, within twelve 
)ears from his father’s death, sue to recover anees- 
tial property improperly alienated by the father. 
PEorarsAiuts SiNOH V MosommDoss 

W. R. 18B4, 88 

126. — - — I Cause of action 

— Limitation Act {XIV of 1859), t 1, el. 12. — L’s 
father, a Hindu, living Under the blitakshaia law, 
abenatedin 1818 ancestral immoveable property by 


that L’a cause of action accrued when possession 
was taken under the deed of sale, and not at the 
father's death. iS’s birth did not create's new right 
of action in L either alone or jointly with R. The^ 
suit, therefote, was barred by lapse of time. 
Where the abenation was by deed of conditional 
sale, foDowed by decrees for foreclosure and pos. 
session to which L and R were not parties;— 
0cM. that the cause ofactionacerued when posses- 
sion was taken under the decree Baja Bam Te. 
TVARi c Ltrcmicn Prasad 
B L. B. Bup. VoL 731 : 2 Ind. Jur. N. S. 218 
■ 8W.R.16. 
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HINDir I,AW— ALIEN-ATIOTST— C«rfi 
4. ALIENATION BY TATHEB— eonfi 


HINDU LAW— ALIENATION~io«W. 
.4. ALIENATION BY FATHER— <io«W. 


Bees Kishobe Schte Sikgh f. Hto 'Bxnxov 
NARAiirSison . . . 7W. K, S02 

127. Ancettral pro- 

perltf — Caiue of action. According to tie Nitak* 
sfiara Ia\r, a eon baa a n'ghi, dnnng the lifetime of 
his father, to set aside alienations of ancestral pro- 
perty made without his consent. His cause of ac- 
tion anses from the date when possession la taken 
by the purchaser. Aohow Ramasabag Sikoh 
V. CocHKANE . . . 5 B. L H Ap. 14 

In such a case the cause of action arises at the 
date of the ahenation. Beer Pershaq v. Dooroa 
Persilao .... W. B. 1864, 21S 

Seeittl Persbao SiNoa v Gotm Dtae Sraon 
1 W, E, 283 

128. — — — - — Ahtnalion by 

fatker teithaul eon’s consent — Bnitury as io legal 
neteaiiiy hy morlyagu. A mortgagee acquifing by 
operation of law the possession of an estate mort- 
gaged by a Hindu, father without the son’s consent 
18 bound to eai]uire whether the debt on account of 
which the mortgage was given was a legally neces- 
sary one or sot , otbennse it wili not avail mm that 
the Court has on hiv application declared the mort- 
gage foreclosed, or the conditioual sale rendered 
absolute. PrR>iAMu:fO v ORtniSAti Kobe 

W. B. 1884, 143 

120 — Salt efftcUd to 

pny auMitral debt — OiUgatton on pvr^astr to 
enijutre tcheiker it eovld Anie been paid from other 
eotirces Under Hindu law, where there ts found to 
be an ancestral debt, and a sale is effected to pay it, 
the purchaser at such sale is not bound to enquire 
11 hether the debt could have been met from other 
sources. Ajby Ram i. GiBDnASEB 4 N. "W 110 

180, ObtigaUon on 

purchaser to thow necessily for sole — Orntt pro- 
bandi Where a son under the Mitlula law sued to 
set asido sales by his father . — Held, that the par- 
chasers were not bound to show an absolute neces- 
Ally for the sales, it being sufficient if they have 
at ted bo7U% fide and with due caution, and were 
reasonably satisSed, at the time of their rcspeclive 
pi.rehases, of the necessity of the sales la order to 
mcetdebtswhicfathefatbcrhad right to discharge. 
'Ilia ona* probandt in such cases will vary accord- 
ing to the circumstances. Buoontrsi Koxn v. 
SuiEEiusEfi . . . . 6 W B-149 

131. Onus probcndi. 

In a suit brought by a Hindu to contest an aliena- 
tion of family property made by lua iather, the onus 
of pronngthat theahcnation ishindingon the soa 
lies upon those who claim the benefit of the aliena- 
tion SCDRAMAKVA 1 . SaDA«1VA 

I. L. B. 8 Mad. 7B 

^*^2. JltiaXthara law 

— dncMCroI properly — Iltfund of purehoMt-mowy. 
hadcr the Miukshara law, when a sale of ances- 


tral ^property by the father has been set aside in 
a suit by the eon on the ground that there was no 
such necessity as would legalize the sale, and that 
the son had not acquiesc^ in the sHenaKon, the 
aon is entitled to Tecover the property without re- 
funding the purchase-money, unless such circum- 
atances are proved by the purchaser as woeW give 
him an equitable right to compel a refund 
Monnoo Dtal Sisaa v Koebor Snion 

B. L K. Sup. Vol lOlB 

S.C. lIODnoo DvAt Sison f. Kolbub Stkcb 

9 vr. E. 611 

183. ~ Jfilalshara law 

—Legal M«ej»fty — Ancestral property — Seftind 
of puTchast-monty. A, a Hindu, subject to the 
hlitakshara law, sold his right and jatereit in the 
undivided ancestral estate or hia family without the 
consent of his co-sharers, and not for the benefit of 
the estate, but uj order to pay off a personal debt. 
The sale was by auction to an innocent purchaser 
for valur Held, that, in a suit brought within 
tuetve years from the date on which the pumbaser 
obtained possession, the sons and grandsons of A, 
deceased, were entitled to recover possession 
« ithoot making any refund cf the purchase-monej. 
Nttao Lae Cnownav v CiWDi Sahi 

4 B. L. B. A. C. 15 1 13 W. E. 446 


184. — Bond fide pur- 

thnser from ftndtt of father — Refund of puriiMK- 
money. In a suit by some members of a ]oint family 
under Mitakshara Uw to set aside an ahenation of 
some of the joint family property egeeted by their 
father, it ep;^aTcd that ten years had elapsed since 
the alienation ; and that about six years before the 
AUit was brought, the purchaser from the father 
sold again to the principal defendants for Valuable 
consideration, and there was no suggestion that 
these defendants did not purchase bond fide, the 
plaiattffs apparently acquiesciog in the sale, and not 
interrupting during that time the enjoyiuent of 
property by the father’s vendee. The Court 
refused to set aside the alienation. The eheoa- 
lion would not have been set asideatanyrale 
without a refund of the pucchase-money to the 
defendants. SrnuB Nabaim Chowdry v. Shew 
G oBrmo Pakcey , . 11 B, L E, Ap. S® 


135. Eights of minor 8on — Lettci 

Patent — Transfer of Property ActJlV of 28S2), 
». SS—Mitakshara—h/orlsage — Karla — Decree — 

Statutes, tnKrprelation of— Notice— Civil Fracture 
Code (dc* Xir of 18f>2), ssiSr, STS— Joinder ef 
parties — Redemphm. In a joint Slitatshara family* 
conuatiag of a father ami a ntinoT son. tn« 
father, as larla of the family, by a mortgage bonii 
hypothecated the joint property. The morfga^ 
sued the father alone, on the mortgage toid, 
out making the minor eon a party, although ) 
(the mortgagee) had notice of the son a mteMt in 
the mortgaged property at the time. The ' 
gage-debt was notWd to have been contracted 
for illegal or immoral purposes. BeU, [dissenting 
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4 . ALIENATION BY FATHER— <;onJ<f. 





Dsvj* T. i’amJSu, I. L. R. 2i Rom. referred 
tol TmT-A StoU PbOSAD f. GoliD ClUND (1901) 
' 1. Xu B. 28 Cale. 617 

a. c 8 C W. N. 840 


1552), a. 31. B; a frnttea agreement dated 9tb 
2Iarch, 1000, the first and second defendants (a son 
and his mother) contracted to sell to the plaintiff 
certain land which, was ancestral property. The 
plaintifi stated that he subseqaently discovered that 
the firstdefendsnthsda minoraon whom he made a 
defendant in the suit (defendant 3), and bo sued 
all three defendants for specific performance of the 
agreement, contending that the minor's interest 
was bound, inasmneh as the property was sold in 
order to pay lamily debta Held, that no decree 
could be made against the minor defendant (defend- 
ant 3). No doubt, in order to satisfy such of his 
debts as would be binding on his heirs, a Hindu 


X. xx It. Lu xiuui. bxO 

137. Bights of son — ifilalsAaro — 

Joint Hindu family — Ilortgage by father — ^uil for 
sale on morljagt, son not betny made a party — f ubse. 


HINDU LAW— ALIENATION— fon/d. 

4. ALIENATION BY FATHER— confd. 

Tuenf suit by son for declaration that kis share is 
not liable under the mortgage decree against father 
.—Further plea that mortgaye-debt leoa contracted 
for immoral purpose — Transfer of Properly 
Act (ir of ISSi). *. 85. The mortgagees to a 
mortgage of joint family property made by the 


The aon sued the mortgagees lor a ueciaraiion tnai 
his share was not bound by the decree, first, because 
he «aa not made a partv to the mortgagee’s 
auit for sale, and, secontlly, because the moit. 
gage-debt was contracted by his father for im- 
moral or impious purposes. It was found in that 
suit that the mortgagees bad at least constructiro 
notice of the son’s existence, and ought to have 
made him a party to their suit for sale. But 


a moiety ^of the mortgaged ^property, and had 


138 — -dltlaishara fam\. 

ly — Liabifily of son for father's debt—Alienahon 
of family property by father— dlortyage—Antecalent 
debt — iSuif by morUjayte against father and sons for 
sale of mortgaged property — Limitation — InmilnUon 
Act {XV of 7577). Art. 132, Reh. II Mliere a debt 
bat been incurred by the lorfa of a ^Iitakshara 
familr for famil}’ purposes and the property of the 
family has been alieimtcd to uefray the debt, the 
sons eannot set up their rights against the pur- 
chaser, unless they are able to prove that the money 
in respect of which the alienation was made, was 
borrowed for immoral purposes , there is no dis- 
tinction between debts incurred to pay o0 antece- 
dent debts and those incurred to meet present 
necessities. The principle is applicable to partial 
alienations, such as mortgages. In a joint ilitak- 
ahara family comfosed of father and eons, the 
former executed a mortgage bond receipt 'of a 
loan. whKh the sons fail^'to prove to have been 
I Uten for immoral purposes. Hell, that the mort- 
1 gage bond was binding on the sons and that tho 
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iimUatlon applicable to a suit on tbe bond in tea* 
pect of the eon'i as well as in respect the father 
was that provided by Art. 132, Soh. II of the Limx 
tatioD AcS. Nonomi Babuann v. Ifoi^aa jlfcAun, 
ri.Ji ISCalc V:L.R.I3I.A.l.Jikegf,utPer~ 
$had Singh v ffirja Kotr, J. £. R, IS C^c 717 : 
L. R. IS I- A. S3, referred to JMchmun Zhua v. 
Oiridhur Chaic^hrt/, h L. Ji. S Cafe. S55,* Surjn 
Prafnd t. Gtdrib Cluind, I. JU Ji. 37 Pale 762, and 
VenkalnratJUinaya Pantulu v. F«Ri«tara»»«»o Z)<m4 
Fantvlu, J. L Ji 29 Alai. 200, not Wlowwl. 
SLurKSwaK Durr Tewaiu t- Kisbok Sixoh (1907) 
1. D B. B4 Calc. 184 

13&. — — Httalshara farm- 

Jy — AUtnaUon of familif property by father — Lia- 
bility af ton for faiher'a dAH — Vortgagt of joint- 
family properly — filKit by »nor(<fag[<e ar^axnst father 
and son far eale of mortgaged property — Decree, form 
of. In a Joint ^takah«a family consisting of a 
father and hu minor soa, the f Ather mortgaged 
property beloassing to the joint family It wasnot 
proved that there was any legal necessity for the 
wauotany inquuy hythe lender, not tliat tboloan 
was fontraCtKl for illegal or immoral purposes. In 
K knit by the mortgagee against tne father and the 
tion to enforce the mortgage, commeom* wiibuj 
BIX years from the due date fixed by the mortgage j 
JiAJ, that the mortgagee was entitled to hare the 
security entoiced as against the eh&rc of the mort' 
gsgor acd also to a decree which rrouid enable iuss 
to realise the debt by the silo of the share of tbe 
BOfl in the ancestral property, Luehmnn Dass v , 
Oiridhtr Chowdhnj, I. L R S Cnic. 5.55 ; Khalilul \ 
jiahman v Gobtna Perahad, J L. S 20 Cale 323, 
folio.Ttd The decision in Lvehman Daaa v. Oiri- 
ihiirChotv'lhry, I L.Ii SCak .555, is biii'itti" on the 
Court There is a distinction bet-secn the iiosition 
<t( the son in a suit in which a mortgage by hw 
father is Bought to bo enforced acainH his share in 
the property, «nd his position after tho alienation 
has been conipleteil by ftii execution sale A’aitomi 
^aSoosjo V J/adhun A/ohu/i, 1 L R 13 Cole 21 
L R 13 1. A. 1 , flhnghai Penhad Stityh s Girja 
Kotr, I. I R 13 Calc. 717 : L R IS 1. A 99 . 
Sui<i) Ftanai Kotr v Shea Perahrd Singh, I. Z R 
5 Cak. US, L R.S I A. 33 , Girdharee Loll r. 
A'antoo Lall, 14 B. I R 187 Z. R. 1 1. A S2J : 
Jamna v. Kam Sulk, I. L. R 9 All 493, referred 
t». il/<ihesu.«r Datl Ttwari v- Ktahvn Singh, J L. 

It 34 CaXe 134, dis«enied from Kisntrjf PzR* 
STIAD CUOWDURY V. TiVaS PmSHAP SlXOTX (1907) 

I, D B. S4 CSala 735 

140 — H/itnlAhwa — 

.lilirnotioa— Bijht o/ son to tonteei mlidity of 
<ii<'>nn<ioiM of ancrslruf property made by father or 
ffratvifaXher pnoT to son's birtL^Marlgnge of 
nneretrnl prrorrty — Son's right of redemption 
Under the Xlitakahar* echoof of Ilintlii Law, 
a nieaibrr of a joint faoniy can contest tho 1 
talKUty of tJio siicnation by hts fs^er W | 
j^aodfathcr only of such an interest la th* j 


ancestral property as existed at his birth and 
vested in him by Ilia birth. IVhero there is a com. 
plete transfer of property by mortgage by the fathei 
or grandfather prior to the birth of such -merober, 
theonlyinterestthatmay vestonbicthis the equity 
of redemption. Booi-vhath KsETTKy v. Kaetics 
KtsaasH Pass KiiETiEy (1907) 

I. L. R. 34 Calc 372 


141, 


— Self-aoquired propert 7 ~ 
Begueai of self-aeguired properly by a Uafatcr to 


iis sons— Intention earpreased by tall that property 
ahoukl be iaien *n set'sralfy, but ifs terms oiherwiae 
consistent inth ordinary rti/ei of inheritance — Birth 
of grandson and sul}* 7 «eji( alienations by gijt—YoB' 
dity of alienaitona — Property hanng quality of anceu 
irat property though taken under the util— Intention 
— Pre*«rnpf«3?t t» favour of aneeitral nature of etlak 
A Hindu father possessed of eelf-oeguired property 
may deal with that property as be pleases, either 
gift or by testamentary disposition ; and his 
80 BS cannot dispute the diapoaition, even though it 
be in favour of a stranger. Any of the observe. 
hoDS mado i u Tara Ckand v. Seeb Ram (5 AJ. H, C. 
R 39) which conflict with this prMositioo cannot 
now be regarded as good law. A father may leave 
hu scU-acgiured property to descend to his sous 
as antcstral property, or, if he makes any disposi- 
tion of it in favour of a son, be » at liberty to pre* 
eerve for it the equality of ancestral property. 
Whether is any given esse the proper^ was in- 
tended to pass to the son os ancestral or as mlf* 
acquired property la a question of intention, turn- 
ing on the eonstruetion of the instrument of gift. 
If there are no words indicating the contrary in- 
tention, the natural inference should be that the 
father intended the eons to take his property as 
their anrcetrai estate. If partition is made by the 
father on tho footing that the property is partible 
property, although there is in point of law a dis- 
position made by the father, the intention of the 
fatherr will be taken to fae that tb© quality of the 
BDceatral property shall remain. Fhiintig’s father 
made voluntary gifts of certain property to the 
defendant after the dale of plaiatifl’s birth Pkint- 
ill now sued to set these alienations aside, and to 
recover the property, one ground being that the 
property alienated was ancestral property m the 
hands w his father, m which plaintiS had acquired 
an interest by birth, and that his father had, in 
consequence, no power to make the alienations 
The whole of the property in question had been 
eelf-acquiicd, originally, by plaintiG’s paternal 
irrandfather, who had disposed of it by will to hi« 
three sons, of whom plaintiS’s father was one. 
riamtilf, however, contended that, notirithstann- 
ing this fact, the property had the quality of ances- 
tral property m his father's hands, from the terins 
of tho wiU It appeared tliat the testator intCBdeu 
his BOOS to take tho property in severalty, .*'“* *^ 
other respects the dispositions contained in tne 
—n «.,»h oKhnarV rtife* of 


wiH were consistent with the ordm^y ruks 
henUnco under the Hindu law. There were 
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HINDU LAW— ALIENATION— 


4. ALIENATION BY FATHER— foHfW. 

words in (he will indicating any intention that the 
tons should bold their shares free from the Inci- 
dents of ancestral property. Utli, that plaintiD 
■was entitled to recover. NACAiiNOAii Piu-ai u. 
RamiciukdbaTevah (1001) 

L L. B. 24 Mad, 420 


14S. A/i«natj«>» hy 

Jathtr — Ane<«trol and ttlj-acquirtd pnptrty — 0«iu 
o/ prool — Suit to tcl aaide ahenafion a* Ittng titade 
Kithout legal nfee*sity — Canjctlure and poat/ire 
proo/. In a suit to set aside a deed nf sale of im- 
mo% cable property executed by the plaintiQ’a 
father, who had BU'‘cce<led to it (infer alia) as tho 
next reversionary heir on the death of the widow 
of the last male owner, the phintifl allegetl tfctt 
the land sold was ancestral property, and that 
the alienation had been made \nthout legal neces- 
sity and was therefore void. The evidence showed 
that the last male owner had acquired some lands 
in tho district by purchase and others on abandon- 
ment by collateral relatives, but there was no evi. 
dence dehning the boundaries of these portions 
respectively, thst being merely a matter of con- 
jecture. Held, that the onus was on the plaint- 
iff to show that the property d1icoate<l was not 


L. Xi. as. ba Oaiu. awbd 
8.C. L. B, as I. A. 206 
12 C. •W’. N. 104 


5 ALIENATION BY 5I0THER 

1. — Mortgage by a married 

■woman of property inherited from her 
father — Legal neeeaeity — Expenses o/ daiigkler't 
marriage. Ordinarily it is the duty of the father 
in a Hindu family to provide for his daughter’s 
mamage, but whether the father was not possessed 
of sufQcient means to do so, and the mother, to 
raise money to meet the expenses of the daughter’s 
marriage, mortgaged proptrty of her own which 
had come to her from her father ; Held, that 
the mortgagewas made for legalnecessity, and sias 
A valid mortgage . Rustam Sixoii f Mon Si>on 

I L R. 18 AU. 474 

2. ’Woman’s estato — Poteer o/ 

afienafion — Gift of land on daughter’s mamage 


mamage with her daughter The gift was not 
found to be otherwise than reasonable in extent. 
Held, that the gift was binding on the re-versioaer. 
RAiiASAin Atyir e. Venoidusami Ayyab 

I L. B. 22 Mad. US 


HINDU LAW— ALIENATION -cemW. ' 
6. AUEN.bTION BY JIOTHER— conc/d. 

3. Minor’s estato— Guardian — 

Adopted so»r-~Sale h<j adopUit molher—Suil hy 
tors io tel aside tale — Purchase money paid hy tendee 
to molAer not recoverable from the ton. A Hindu 
mother, while her adopt^ son was a minor and 
had a guardian of property appointed to him by the 
Court, alienated some of the minor’s property, 
treating it as her own. The adopted son, on at- 
taining his majority, sued to set aside the sale. 
Held, (hat (he mother had no power to alienate 


had thereby benefited, yet the defendant was not 
entitled to recover the purchase money from the 
ptaintid The debts had been paid, not as the 
plaintiff’s debts, but as the debts of the mother, 
who claimed adversely to her son Nathtt Pibaji 
Mahwadi e. Balwamtbao biji Yeshwahtbao 
(1005) I. L. B. 27 Bom. 390 


6. ALlEN.bTlON BY D.bUOHTER. 

Legal necossity—Alienolton— 

//•n<|ttdaujAfer’sri 7 Af foaheno/e property — Onus of 
proof — Sradh ttremony — Gottrnmenl rettnue— 
Sueeetstois Certi/ieale, costs of — Property sold 
for arrears of Hoad eest, rccoiery of A Hindu 
widow died leaving her surviving a daughter 
as life-tenant to the estate of her deceased 
husband which was in involved circumstances 
The daughter executed a lobala and a mortgage of 
the properties, and out of the moneys thereby 
obtained she paid for the sradk ceremony of lier 
mother, the Government revenue, the costs of a 
succession certificate and a rent-decree She also 
executed another mortgage and used the money 
obtained to recover the property sold for arrears 
of road-ce&s fn a suit brought by the reversionary 
beir after the death of the life-tenant to set aside 
the Lobala and the mortgages as having been made 
by the hfe-tcuant m excess ot her power of aliena- 
tion — Held, that it was for the defendant to show 
that these alienations had been made for legal 
necessity. Held, further, that the expenses of the 


recover the property sold for arrears of road cess 
was not so made. Eaj CAandra Deb Bisieas 
Sheeshoo Bam Deb, 7 IT. R. Shelaat Uosain 
V. Goal Kar, I. D. B, 29 Calc. 7S5, J/aAanund 
CA«c£erb«(fy v. Banimadhvb CAaffer;«e, 1. L. B. 
St Cafe. 27. Rupram Bamasudra v. Ittcar Nama. 
tsidra, 6 C ^ V j n ■ 

T. J^ts ■ ■ . ■ ■ ' 

tingoished ■ v ' , • • > • i ■ 

{vm). . I ■ (■.... ! : 
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HIKT>TJ LAW—ALrEWATIOIT— eemJi. 

7. ALIENATION BY WIDOW. 

Set Hindu Law — 

STRniHiT>--DE3CEirnoif Air© Detolc- 

TICK oy StEIDBAN. 

I.L.B.26 A11.47e 
Will— Cqsstrcction of Wiizs. 

I. li. H. 28 Calc. 499 
Widow — Power of Widow — Poweb 
op DisposiTiOif oa Aubnatios 

(-1) AiiKNAiios OF Income and AcctniuLAiioNs. 

1 , Alienation of Income — Je- 

cumulations. A Hindu widow can aljeDate tbe 
Income of the husband’s property, it lorating no 
paiiof bis estate ; but taeome and Accumulations 
ate not the same thing ; therefore, juarc whether 
she can so deal with accumulations. In ike 
goods of Harendbanabaa'av. KaiLASNATn Gbose 
v. ErswANAxa Biswas . 4 B. L. K. O. C. 41 

2 . Aecumalatloas — Purchas« of 

property otiC of iKCome far matnlenance of family 
^<ter«ionsrr. A Hindu widow cannot alienate 
moTesbleor itnmoreable properties acquired by 
her out of the funds derived from the income 
of her husband's estate. Snch properties descend 
to the heirs of the husband, and not of tbe widow. 
Where, bowerer, a widow held under a deed which 
conveyed the property to her to enjoy for bet 
lifetime sod to incur all needful expenses:— 
^efd, that she was entitled to invest suae 
out of the income for tbe benefit of her daughter 
and granddaughter in the purchase of immoveable 
property for their maintenance. CnowDBY Baoui- 

XATQ TaAKOOB r. BUAQABCTXI DEBI. BqaOA' 
BCTTi Debi V. Cbowdrv BnoiASAtB Thakoob 

7 B. I.. B. 83 1 16 W. R. 03 

RerecBed on the merits by the Povy Cbuncd 

I. L. K. 1 Calc. 104 

S. Aceumidatym*. 

It berog doubtful whether the pURbase ofihefand 
m dispute bythe phintiif’smomtrwastnadeout of 
the cmxent income {ta which rase tt is her aelf-ac- 
qtured property) or out of accumulations of her 
Husband's estate * — Held (broadly following tbe 
prjKCipIe laid dons ja Soorjef/nonee Ha/see V. 
Denohtindo Jilvlhet, 9 Jfoo. J. A 13), that the 
purebaee being made w itb moneys derived from the 
jiicome of her husband's estate then lying ia her 
hands, she was competent to alienate her ngbt sod 
mtorcst in whole or in part to reconvert them 
mto money and sfitnd it if she choose. Qroie r. 
.•Imrilawiayi, 4 B. L R^O C. J, cxpUincd and 
o-conciled ; and Condo Kootr v Oodty Smgk, }4 
li L II 4 <9, distinguished Vaotto Mojtee 
Dv>s'*kb I Dwabkanats Biswas 

25 W. B. 335 

4* . Alienation of property par- 

cQSBCd with funds dertred from huaband’a 
catate. A w idow i* not competent to aUenato pro- 
perty which she iiaa pUTvftas^ wilh funds dented 


HINDIT LAW— ALIErTATlON-conW. 
7. ALIENATION BY WIDOW-co»,fd. 


{a) AtlEyATKJy Of IsCOitS Airo AcCUStUt.ATI0If3 
— Eonie?. 

from her husband’s estate after hfs death, and pur* 
chases with such funds would not belong to the 
widow othemiae than as the land from which the 
money arose belonged to her. Ncual Khan t. 
Hurchtrn Lau- . . 1 Agra 210 

B. - - AUetiatlon of house erseted 

by* widow out of Bavings of land inhe- 
rited from Husband- A Hindu widow has no 
power to seU a house erected hy her out of savings 
of her income on land inhented from her husband. 
Pasiba Dobby V. Gofi Lall . 6 0. 3^ B. 60 


8. Alienation of property pur- 

chased with accumulations doxired uom 
husband's estate — Ineamt — Acc«m«fahoB.s. 
Queers Whether a Hindu widow has power to 
alienate, beyond her own hfe-ioterest, property 
wluch she has purchased from accumulations of 
income derived from her late husband’s estate^ 
made after his death, and while she vias entitled 
foaffiaduwidew’suiterestinsuchesfate ? HrNS- 
BtJTM Koebiim V. Isaju DCfT KOBR 

1. Ii. B. 5 Calc. SI2 : 4 C. L. B, 611 


In tbe same case in the Privy Council it was held 
that a widow’s savings from the Ineoma o! her 
limited estate are not her stndhsn ; asd if she has 
made no attempt to dispose of them in her Ufetlsie, 
there is no dispute but that they follow the estate 
from which they arose. But It la not alwaje 
possible to 8i the hne which separatesaccrehons to 
the husband's estate from locome held Is auspecse 
lo the widow’s hands, as to which she has not deter* 
mined whether or not she wil] spend it. Where, 
however, both the family property and property 
purchased by the widow out of savingB from her 
income were alienated by her. with the object of 
chatigiog the succession : — Held, that sccrcUon was 
Cleary^ established, and that the after-purchases 
were inahenablo by her for any purpose that 
would not justify alienation of th<» -- 


A dan"*'*** 
fath. 




tip .vMiierai hwrs expectant on 

1C aeatha of the widows IsRi Durr Koxn t. 
[AlfSBOTTi Koerajn 

I, L. E. 10 Cale. 334 : 33 C. L. B. 418 


7 , ■Widow’s power over land 

purchaBed out of income of husband e 
estate. Haeent of lands purckased by todow out 
of sneome of hfe-eslate. Lsnil purchased by * 
ilimlu widow wth money derived frora the tacocao 
of her Itfc-eslatc passes, when undisposed of by 
to the b«rs of her husband as an increment to tne 
estate, and not to Her heirs ns prepay over wW 
she had absolute control. AsusD Cnvuonx a 
DUt f. NitsioSY Jouhdae cko 

1. 1. K, 8 CaJe. T58 ; IS O. I. B, 36.L 



DIGEST OF CASES. 
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HINDU IiAW-AIjIENATION— conii. 
7. ALIENATION BY WIDOW— confi. 


HINDU DAW— ALIENATION— coftii. 
7. ALIENATION BY WIDOM’— «on/i. 


(o) AUESITIOS or ^^■COUE ajtd Acccuxtuttoss — 
— conW. 

8. Infurtlance to 

finperty purchased hy lltniu widow oul of the 
tneotne of her tsMt. When a tv Wqw , not spending 
the income of her Tvidow’s estate in the property 
which belonged to her husband when hung, has 
invested such savings in property held by her 
without making any distinction between the original 
estate and the after-purchases, the prxmd faeie 
presumption is that it has been her intention to keep 
tho estate one and entire, and that tho aiter-pur- 
chascs are an increment to tho original estate. 
The authonty upon this matter is found in Jaridui 
Koer V. Jlambutti Kceratn, 1. L. It 10 Calc. 32i : 
L. It. 10 /. A. ISO, where a widow having made no 
distinction between the original estate and the 
' after-purchases, the latter were held inalienable by 
her for any purpose not justifying alienation of 
tho former. Sueolocihtn Sisoh v , Sanzo Scron 
L L. R. 14 Calc. 387 
L. R 14 L A. 03 

8. Aeeumulationa by Hindu 

widow — /Iceumu/afion*— /’eriud up lo which they 
may he dealt wtlh — Leyacy to Utndu undow. 
The right of a Hindu widow to tho income 
and accumulations of her husband's estate arising 
subsequently to hia death is absolute, and is not 
aSceted by the fact that she may receive them m a 
lump sum ; but whether she receives them as they 
fall due or ^ter they have accumulated in the bands 
of others, her right is the same. The question to be 
sought for m determining her right to deal with such 
Income and accumulations of income is one of inten- 
tloQ. If she has invested her savings in such a 
manner as to show an intention to augment her 
husband’s estate, she cannot afterwards deal with 
such investments, except for reasons which would 
justify her dealing with the original estate; but 
if she has evinced no such intention, she can, 
at any time during her life, deal with tho profits 
Where she invests her income, making a distinction 
between the investments and the original estate, 
she can at any tune thereafter deal with such m- 
vestment, save in the case of the purchase of other 
property as a permanent investment. But should 
sho invest her savings in property hold by her 
without making any distinction between tbe ori- 
ginal estate and the after-purchases, tbe pr%md 
facie presumption is that it has been her intention 
to keep the estate one and entire, and that the after- 

£ urchascs arc an increment to tho original estate. 
irisB CnxTiniEE Roy v . BBorenrox 

L L B. 14 Calc. 861 

10. Hindu widow's estate — 

Her T'Qhl to dispose of accumulated income not 
made part of the inheritance — Jntenluin of the 
tcidoui in regard to tf. The executor of the will of 
a Uindu testator made over to tbe widow of tbe 
latter an aggregate sum consisting of accumulatioiu 
of income accrued duimg eight years from her bos- 
VOL IT. 


(a) AuESATIOS OB IXCOUE AXD AcCTmtII.ATI 0 S 3 
— coneW. 


Tho widow did not act showing an intention on her 
part to make this sum of money, the greater part 
of which sho invested in Government securities, 
part of the family inheritance for the benefit of 
the heirs. After the lapse of about twenty years, 
sho disposed of it as her own. Held, that the money 
so investca by the widow belonged to her ns income 
derivea from her widow’s estate, and was subject 
to her disposition Saodawixi Dasi f. AmmnsTRA- 
Ton-GexEBAL or Bfxoai. , LL.R.20 Calc.433 
L. R 20 L A. 12 

(b) Auexatios for Legal Necessity, or with 
ORwrrnocT Coxsest or Eeibs or Reteb- 

StOXEBS. 

IL : Qoneral power of widow 

to alienate — Status of widow at ditlinguuhed from 
that of manager— Liabilitiet of ofirnM. A widow 
stands id a dificrent nosition from that of a mana. 
ger of a joint family. The latter can act only 
with tbe consent, express or implied, of the body of 
co-parceners. In tbe widow’s case, tbe co-parceners 
are reduced to herself, and tbe estate centres m her. 
She can therefore do what tho body of co-parceners 
can do, subject alw ays to tbe condition that she acta 


XAJi GovccD Godbole f Dixear Dhoxdbv 
GonaoLE . > I- L. R. 11 Bom. 320 

12. Legal necessity — Nceerjify, 

evidence of A sale by a Hindu widow of land in- 
herited by her from her husband is valid only when 


have been required^ Raxoasvami Ayyakoab f. 
Vaxjclatauaial ... 1 Mad. 28 

13. fmt hy rner- 

sioner — Cause of action. A, a Hindu widow, ob- 
taiued a loan of a sum of money by mortgage of a 
certain parcel of ^.roperty belonging to her husband. 


7 L 
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HINDU LAW— AlilENATION— conM. 

7, ALIENATION BY WIDOW— 

(6) Aliesatioji fob Legal Necessity, or'ivith 
ORWTT nocT CoySE^'T or Heirs or Rever- 
SIOSERS — conti. 

iDOUzabs. In Ihc proceedings taken in execution 
of that decree 21 was opposed by L, who was 
afterwards held to Kc a benamidar for S, who 
claimed that he had, on the 8th November 1880, 
purchased fire out of the seven mouzahs at a sale in 
execution of certain decrees against li. On the 20th 
February 1884 L’s claim was allowed, and on the 
11th August 18S4 .If brought this suit against L, 
S, It, and D, and the decree-holders in the suits 
against It, for a declaration of his right to follow 
the mortgaged property in the bands of 5. It was 
found as a fact that the adoption of D was invalid ; 


estopped from denying the validity of D's adop- 
tion, and thus having been a party to M's fiMt 
suit, the question as to the liability of the mou- 
zahs to satisfy' the mortgage-Uen was rta judieala 
as against him. It was also contended that the 
fire mouzahs should not bo saddled with the whole 
of the mortgage-debt, but that the mouzah in the 
hands of M should hear its proportionate part there- 
of. that, though B purported to execute the 
mortgage as guardian for D, though D was not the 
adopted eon of A, tho substance of the transaction 
and not the form had to be looked at, and as B had 
full power to alicnato for legal necessity, the mort- 
gage was still binding on the estate of A . and. 


hut that the mouzah in the hands of M must bear 
its share of tho mortgage-debt, and that the decree 
of the lower Court was WTOng in declaring that the 
five mouzahs in suit w ere to bear the w hole amount 
of the debt. Lala Pabbhd Lsl t Mvlxe 

I. L. B. 14 Calc. 401 

22. Adopted Bon’s right to 

impeach alienation unnecessarily made 
by his adoptive tnotber before his adop- 
tion— oiienofioa by — AUtnte from tcidaw 
bound to inquire i/ ffjal for alitnotion — 

Eitdenei- Onusof proriny ntcu’ily for oJitTUftionby 
the uidoic Tho plaintiQ claimed, as the silopted 
son of one P, to recover possession of his adoptive 
father's property which had been mortgaged bv 
his (N’s) widow Jl (defendant No 1) to tho third 
defendant B prior to the plaintiff's adoption by 
her. The property had come into ITs possession 


HINDU LA'W— ALIENATION— eonfi. 

7. ALIENATION BY WIDOW-con«. 

(6) Aliexatios for Legal Necessity, or wixn 

OR WITnOtJT COSSEST OF HEIBS OB ReTEB- 
siosEBS— VonW. 

incumbered with a mortgage effected by her hus- 
band, and, in order to redeem that mortgage, she 


brought this suit to recover tho property. He 
contended that It had no power to alienate or 
mortgage the ancestral immoveable property of 
hcrdeceascil husband, and ho claimed, as the adopt- 
ed son of A', to be entitled to the property free from 
the mortgages or other incumbrances with which 
R had attempted to charge it. For the defendants 
It was contended, infer aha, that the plaintiff could 
not impeach transactions effected by ms adoptive 
mother prior to his adoption Held, that the plaint- 


It to her husband, who was tho last owner of the 
ancestral property The plaintiff at once succeeded 
to that property upon his adoption, and as boir 
of bis adoptive lather was entitled to object to any 
alienation made by B, on tho principle that tho 
restrictions upon a Hindu widow’s power of aliena- 
tion ate iDSoparabtc from her estate, and their 
existence does not depend on that of heirs capable 
of taking on her death. Bdd, also, that the plaint- 
iff was entitlcil to redeem the property on payment 
of such amount only as was raised by B for the 

C urpose of meeting expenses necessarily incurred 
y her. UfH, further, that tho onus of proving 
the necessity for slicnalion lay upon D. The Court 
found that there was no evidcnoo that any sum 
beyond IW.C29. the amount of F’s mortgage. 


inUead of R5,909. Lakshuav Bhao Khofear v. 
Raduabai . . I, Ij> B, 11. Bom. 609 

23. Besponalblllty of lender— 

Poicer of Hindu widoio to oUtnnte— Qualified title 
to alienate «n eonUaetinj debt by mannyer 
of talale eharyimj it %nthe hande of heir— -Bate 
of interest, us rtyajit necuaiiy, disltnjuis\- 
able. A suit was brought by a creditor who 
had advanced money for the payment of 
Government revenue upon an estate under 
the management of a Hindu widow. The 
plaintiff's agent had received rents to a certain 
amount from part of the estate. Meld, that the 
plainUff ought to have taken care that this sum 
was applied in part reduction of the debt to 
him. and that it most be deducted from the 
amount chargeable to the estate in the hands of the 

7l2 
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HUTDtr LA-W—ADIElTATIOir-toMfrf. 

7. ALIENATION BY IVIDOI^’— tonfjf. 

(t) roB Leoil Necessity, oh wim 

oa VriTHOCT COKSEMT OF HeIBS OB ReVeb. 
S30NE23 — etmli. 


HINDtr LA'W-.ALIBirATION~<on«<I. 

7. ALIENATION BY ^rWO^^~<on^J. 

(J) Aejoatjos for Ijcqal Necessity, or with 

OR WITHOCT COSSEXX OF HElIiS 0£ REYEC. 
SIOKESS— 


reYersioitarj' beir. Jhinooman PtrsTiad Partiay r. 
Mvnraj ivoontccree, 6 Moo. T. A. S9S, folloYrtd. 
Tlie widow Tvos bortoviing in a. case wliete 
it was fox plaintilE to see wiiefter there was 
actually s ground of necessity for the loan. 
Tlougn the loan eras necessary "for her, to 
borrow at the high rate oi interest charged, consi- 
dering the eecunty which she gare, was not occes- 
saty. The rate of interest had therefore been 
nghfJy reduced to tueh-e per tent Hitero Karn 
Raj CuowDnai v Randihb Sisen 

I. Jj, B. 18 Calc. 311 
L. R. 16 I. A. 1 

2A Burden of 

proving neceesiii/ rehtre a Emdu xoidou ofiemptj to 
alienalt proptrtg held iy her for her mdm’a estalt 
Id ordec to enstais an alienation of tbe prooertY 
held by a Hindu widow for •i®' - ’ 


in a . property ei«- 

entei u<,uvV me autbohty of a \udoii horroiving 
money, the point irbether the loan was neceasary 
vrsa express^ m the issues in tlie form of a (ques- 
tion how far the defendants' ob;ection3, nounded 
oa the absence of necessity, were tenatSe, This 
was obviously an incorrect mode of trj uig the suit, 
because it assuzoed that it was for the defeodanta 
to show abteoce of necessity, and did not accord 
with the obligation upon a moitgegcc, cUiinmg 
under a widow, to prove s valid jnorlgage. It 
was suflicieDt to defeat the suit that upon the whole 
case there bad been no proof of the lenders harms 
ful^led thejegsl aWgatJon to ujQtore and eafisfy 
himself that the widow, from whom he was taking 
a charge upon her husbmid’s iolientance, had a 
proper juMidtatioo for so ch&tgiog it. Jlancomuyi 
Penatid V. Mvnra) Koonvtrce, 6 Moo. J. A 3!/3, 
referred to Aburhatd Sah r. Achah Kvaf. 

I. I,. R, 14 AU. 420 

e c. Laia Amarsath Sab v Acbak Kcar 

31, E. 19 I. A. lee 
2&. _ — - ReligiouB and charitable 

pjjrpojps — Peutr of a Hindu tcUour to dt^poae 
of property for relijiova and eharxtahk pKrpwtt — 
iSujl by fftcMtonriA to set aside aUerutlton A 
Hindu Widow inheriting the estate of her deceased, 
hustiand, .1, executed a deed ol endowmeot iq 
favour of the nujan of « tbakurban (temide) 
cetnUlishril l>y her deceased husband's fiiotliet 
In 4 ffuti hrooghl J,y the revcrsiomry heira of 
lier rU.c<«Rf,l hii'band after the death of the 
Widow. (<i frct arde iLo ix)ici>ation ‘—iJeM, liiat, 
inasniurli m, „{f,| estabhshed by the 
JjintTirt i.f the dun, ,,.,1 g muj |,(. {,nt{ rwvie ln> 
proiiiian Icif Its nmintenamc. and ihe dcdKalion 


was prtmd foete one for the widow's own spirituai 
welfare, not for that of her deceased husbacd 
A, and because the property alienated was of 
considersbfo vaftie, the alienation was not valid 
against the lerersioners either on the ground of 
religious necessity, or Ibat, being for a pious 
purpose, the property alienated represented only 
a nmail portion of the state iiiberited by the 
ffidovr. Cofferfor of Masuhpatam v. Carofii 
reitcafa itarainapah, 8 Moo 1. A. SOO r 
Lalshmn^i Karoyana r. Dasu, J. L. B. 11 Mad. 
2S$,- PunnBatv. Jai Xarain, 1. L B.4 All. 482, 
and Bama v, Banga, I L B. 8 Mad. £53, referred 
to Raji Kawal SI^o^ V RvJi KisnoRE Das. 
Rasi Kisore Das t Rah Kawil Si>oh 

I. L. R. 23 Calc. 608 

28. liortgag©— •Iforf^ajeo/mmin* 

dan lands by zamtnior't ttidow io eeevre her 
husband’s debts — Appropriation of rt« asftU of 
dtetastd foieardi jxryment of hta debts. Ja a suit on 
a mortgage of iands formine fiart of zamindarf, it 
appeatra that the zstniDilsr died without issue, 
bang indebted to tbo piaiatiff, and that bia vidaw 
aubsetqueotly borrowed money from the plaintiff 
for her own purposes, including iiligafica euceftw- 
fully' prosecuted by her to make good her elaini 
to the estate The widow, being jiiessed for n»v. 
ment, executed the rn,'’'*'** — 


J . 

v ..V, ui-Aui, brought the presentsuit 

against tbftdeceasedzaniindar’s mother then conie 
I'oto posiwaioD of the estate, Xxa wdinded hsjl' 
brothcra being joined also as defendant^ > 
(if that the widon' ' 

OS 


me . ~..<«ijging to the estate of the deceased 
Fanundar should have been applied in liquidation 
of the iiastoud’a debts. HurroJValhBai 
r.^^udAwSmafi, J.L.Ji 18 Cafc.3;/ ; B B 18. 
I. A. I, referred to. Rahasawi CaETTi i;. 5U5'0“- 
ICARASC Naciuab . L D. E. 18 Mad. M3 

27 , Debt— Belt tnettrred by o 

Ihvdu wirfow /or legal necessity, but 
ant/ charge on the- ancestral 

of the widoic— iiotifity of uaccAfiof ^ ^ 

the hands ei the reurjionrrs Th" ® 

Ifmd”" *'" 
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HINDU DAW— ALIENATION— fonfcl. 

7. ALIENATION BY WIDOW— <onW. 

(6) AuESAnON FOB Leoal Necessity, or wini 
OR WITHOCT CoXSEVT OF IlEIRS OR REVER* 
SIOJCEKS— fon/rf. 

might have been made liable beyond the ni<low*a 
liletime, if in fact no instrument charging the 
property beyond the widow’s lifetime has been 
executed by the widow. SAi'amnnnnd r. //ar 
Lot, I. L. Ji. IS All. 471 : ifnin/iiami J/u<fafiar v. 
Bfllnttammat, I, L. It. 4 Mad, 375, referred to. 
Jtameoomar Miller v. lehamoyi Dan, I, L R. 
G Calc. 3G, di«cntcd from. DnmAJ Sinoh »- 
Minoa Ram . . I. Ii. E. 10 All. 800 

28. Estate of Hindu widow or 

daughter — Poi«« to oft«na/« fanuly t»Mt — 
Ancetlral fauuhj trade— Poictrs of vianager The 
estate of a Hindu famil}’ in which, after the death 
of the father and his widow, a daughter held an 
interest for life, comprised a family trade came<l 
on by a manager on her account. Heli, that the 
restriction upon her power to alienate remained 


The case of a widow or of a daughter, under such 
rlrcumstances, differs from that of the manager 
or head of an undividc<I family ivho manages an 


estate has det'oRed, has no larger power to pledge 
the ancestral assets than his principal It is not 
incumbeut on the defendant who relics on the 
absence of legal necessity for the borrowing by 
a woman holding her limited estate to plead or to 
prove such absence ; but it is for the plaintiS to 
state and to prove all that will give validity to the 
charge. Anuirnath Sah v AcJifuin Kunirar. I L. 
R. 14 All 42G L R 19 1 A 190. referred to 
andfolloweil Sham Sumdar L.al t Aciioa's 
K u^WAR . . I. L. B. 21 AIL 71 

D. R. 26 I. A. 183 
2 C. W. N. 729 
Upholding decision of High Court m Achhan 
K cAB f. Thakcr Das . I. L. R 17 AIL 125 

29 Power of alienation under 

will— Jfortjoje mien from Ilmda vido\o—Vn- 
paid interest tlaimed on her deceased husbasid'a 
snortgages—Will. construction of. A paidanashia 
widow executed a mortgage of part of the family 
estate to secure payment of the balance of 
interest alleged to lis due on three i^vioos 
mortgages which had been executed oy her 


HINDU DA'W— ALIENATION— CimW. 

7- ALIEN.ITION BY WIDOW-conU. 

(6) Aliematiox for Leoal Nfcessitt, or with 
' OE WITHOUT COSSESr OP Heirs Or ReVER- 
SIOHEES— conff. 

husband in his lifetime Justifying necessity for 
her to cucumber was not shown, nor enfiuiry by 
the mortgagee as to her authority. Even if the 


circumstances, the mortgage executed by her was 
invalid Notes promising to pay interest, addition- 
al to that contracted for m the mortgages had 


80. Gift by Hindu widow after 

mortgage— Djutty of redemption, alienation of. 


81. Alienation^ by widow as 


that the salo must bo taken to bo prowr and valid, 
unless it appeared that to the purchaser’s know- 
ledge she was for an unlawful purpose converting 
the estate Hell, also, that, she having the right 
to sell as administratrix, it could not bo presumed 
that she sold as a ividow Looakada 3Idddali v. 
RasiasTaMi .... 1 Mad. 381 

32. Grounds eupportlng charge 

on iaberitance by a widow for her debt 
,— Odb^atton of purchaser to show nature of Iran- 
«<K(ion— A'ecessity. In transactions such as the 
alienation by the widow of her estate of inhentance 
derived from her hnsband, any creditor aeekiag to 
enforce a charge on such estate is bound at least to 

,v tu.. — ,_i show 

• • Tcdit on 

... he money 

■ ■ eceasities. 
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HlNDtr LAW— ALIENATION-con/rf. 

7. ALIENATION BY WIDOW— confrf. 

(6) Aliesatios for Leoii. Necessity, ob wriir 
OB WITHOUT Consent of Heirs or Bevee- 
SIONEB8 — eontd. 

38. NicmxUj — Lxi- 

dence — Recital in deed of sale. A recital in a 
deed of sale by a Hindu widow of her deceased 


laid (lonn in Hnnooman Persaud Panday v. Rabooee 
JilttTira} Koonweree, 6 Moo. I. A. 393, in regard 
to the manager for an infant has been applied also 
to alienations by a mdow of her estate of inherit* 
ance and to transactions in which 'a father, in de- 
rogation of the rights of his son, under the MiUk- 
shara law, has made an alienation of ancestral 
family estate. ICameswar Persiud v. Ru5 
Bahadur Singh 

I. L. B. 6 Calc. 843 : 8 C. L. B 361 
L. B. 8 L A. 0 
Q 3 . . Furchaeer, obligation of— 

Aftenaiion for sum larger than neeessity required. 
SembU In purchasing from a Hindu widow the 
purchaser Is not bound to look to the appropria* 
tion of the money, nor is be affected by the fact 
that the alienation was made for a larger sum than 
the necessity of the case required. Kami* 
ehafbasbao Roy* v. Jasadamba Dasi 

5 B. L. B. 508 

34. Consent of rererslouera — 

Moteablc and immoveable property — Al’enahan far 
KOiship of idol. A Hindu aidow has power. 


Soch a transaction may become valid by the consent 
of the husband’s kindred, but the Lindred in such 
case must generally be understood to be all those 
who are likely to be interested in disputing the 
transaction At all events, there ought to be such 
a concurrence of the members of the family as 
suffices to raise a presumption that the transaction 
was a fair one and justified by Hindu law. Raj- 
LAKHl Debi f Gohul CiuxDBe Chowdhry 

3 B. 1. H, P. O. 57 : 12 W. B. P. D. 47 
18 Moo 1. A. 209 
37. -■ Irani of consent 

of remote reversioners Semite : An ahenatioo 
by a widow and oert reversioner without the con- 
sent of subsequent reversioners is not binding on 
such reversioners. Per Pioot, J. Gopeenath 
ilOOECRJEE V. ^LLY’ DosS MULLICS 

I. Z>. B. 10 Calc. 225 

88. - ■ Effect of sale 


39, Right of ^vr* 


to permit the male heirs of her late husband to 
recfirc the rents r—i/ch/, that such heirs were en- 


35. Gift of tmmote- 

nlU property inherited from husland. A Ibndn 
wndow who has mhented immoveable property from 
her husband, though possessed of a limited power of 
alienating portions of such property foe necessary 
purrxises or spmtunl uses, cannot dispose by a gift 
in dliararo or Lnshnaipau of the whole of such im- 
taoviMiblo property without the consent of the heirs 
of her husband Bhaskae TruiOAR Acharta v. 
aiAHiDEB Bamji _ . . 0 Bom. O, 0. 1 


lifetime* Only immediate reversioners are entitled 
to impeach a sale by a widow. RaDh^ v. Koaf. 

W B. 1884, 148 
'CauNDEE 3 Ioneb DogscB V. Joysisses StnciB 
1 W. E. 107 

40, Consent of nerl 

retersioner, effect of, as to others. A grant by a 
Hindu widow, with the sanction and concurrence ot 
the uert reversioner, is valid and creates a title 
which, cannot be impeached on the^deatli of tlio 

• 7BII 


‘ • . .. ' :i84 

— CoM'nt of hues 

^Le'gat necessity. An alienation V 
ndow of immoveable property inhentw 
usband is invalid in the absence oflc^ 
ity, but the invalidity can bo removed by tb 
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sent of all the heirs of the widow’s husband who 
are Iikefy to be interested indisputinj^ the transac- 
tion. Haj Lulhee Delta v- Gokool Chutidtr Chow- 
dhry, 13 Moo 1. A. -JOI - SB. L, R. P. C. S7, 
followed. A sale made conjointly by a ITindu 
widow and her daughter, who subsequently pre- 
deceased her mother, of immoveable property in- 
herited by the widow from her husband, in the 
absence of legal necessity, was ordered to be set ) 
aside ; and the grandsons of the second cousins 
of the widow’s husband held entitled to recover 
the propertj’on recouping the \endeea the expenses 
incurred on improiements. Varjitas Raxuji 
V. Greui Coealdas I Ij B. 5 Born. 563 

42. Alitnntion made 

teith content of neil reieraioner— ifemoter rtver- 
tioners. A gift by a Hindu widow , w hohassuccceded 
to the separate estate of her deceased husband, 
of such estate is not valid, and does not create a 
title which cannot be impeached by the remoter 
reversioner, because it has been made with the con- 
sent of the next reversioner. Rat BalMh Sen 
T. Oomuh Chvndtr Booi, I. L. R 5 Calt Jf, and 
Xoferdoii Roy r. Moihoo Soondart Burmonta, / L. 
R. 5 Cak 732, dissented from Rai Lulhte 
Dahea v. Gokool Chundir Chotedhry, 13 Moo 
I A. £09, and Cotlielor of .IfutulipaCam v Caiclt 
Vtneala itarratnapah, S Moo 1 A $20, referred 
to, Sia Dastv. Gut Sahai. I L B.7 Alt. $62, and 
F. A A'o 126 of JIIS2 distinguished Rasifoal 
R ti f Toijt Khari I L. R. 6 All. 118 

Madax Moiiax V rcRAX Mil 

1. L. R. 6 AIL 286 
Ste BeagwaXTa v. Scsiii 

I. L. R. 22 AIL 33 

43. rtidrnce of 

metfsit'j The consent of a former reversioner to a 
sale by a Hindu widow, though not bindiugendence 
on a subsequent heir, is strong presumption of the 
existence of necessity at the time of sale, to be 
rebutted only by proof of fraud and collusion, or of 
the absence of necessity Kalee Mords Deb Ror 
V. Dunxoxjov SiuiiA . 0 W. R, 51 

44. AUe^tatton by 

reversioner. Where certain landed property in the 


not conclusive m law as* to the necessity for the sale. 


46. Atteetalion of 

ontryance by reitrsiontr—M aste. The fact of a 


HINDU IiAYT— ADIENATION— eoBlI 
7. ALIENATION BY WIDOW— conW. 

(h) Aliexatiox fop. Legal Necessity, or with 
OR wnnODT Coxsext of Heirs or Rever- 
SIOXERS — tonld. 

rcvccstonet being an attesting witness to a convey- 


40. Widow's estate 

— Conteyance by presumptive heir — Ratification by 
teidotc — Effect of irilnessmy deed on rights of wif- 
ne *» — Endtnce of consent During the lifetime of 
a Hindu widow, her son. the then presumptive heir 
to the property of which she was in possession, con- 
veyed It to purchasers by deeils to .rhich she was 
not a party Subsequently she by separate deed 
ratifiecl the conveysncca. Tins de^ was wjtnesseC 
by a more remote reversioner. The son died 
during the hfetiine of his mother, and the witness 
to the deed of ratification became the next 
reversionary heir. Held, in a suit by him after 
tbo widow’s death for possession, that at the time 
of the conveyances tne ton had a mere con- 
tingent reversionary interest in expectancy, snd 
that the subsequent ratification by bis mother 
could not operate as a surrender of her estate ao as 
to change the conveyances, and make them enure 
as absolute (onveyances. but could only amount 
to a conveyance of her interest Held, also, that the 
fact that the reversionary heir witnessed the 
deed of ratification did not in itself amount to 
evidence of consent to it on his part Rasi 
CntixDER Poddas V Habi Das Sex 

I. Ia R. 8 Cate. 463 
47. Effect of parti- 

tion by Hindu uidoKs of their husband's estate. 
Two Hioilu widows, after a comproraiio betwqpn 
themselves recitiag that each had obtained abso- 
lute proprietary right in her share of the husband’s 
estate, mortgaged certain properties forming 

C ' loD thereof Held, that the mortgage did not 
the husband's estate in the absence of proof 
both of l^al necessitv and of bond fide inquiries 
by the mortgagee DniRAii Ciiavd Lal v. Bra- 
waXI Misiuin Ia R. 24 I. a. 183 

I. li. R. 25 Calc. 189 

48. Consent of reversioner — 

Alienation by iridow of land inherited from her 
husband — Reversioner — Comenf of reversioner to 
alienalion—Suhsejuent claim by son of consenting 
reversioner to set aside ofienation. One Cobind 
Rbagw ant died, leaving him surviving a widow, 
s. svstet, lihiToahai, aiA hit son, 
VeoL-tesh. Radhabai alienated to the defendant 

Txirtt* nf 1%n,1 V -1 - 
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were received by Venkatesh, and the sa!e-<leed was 
attested by him. The other three plots (Nos 497, 
498 and 499) were relinquished by Radhahiu in 
favour of the defendant, as she was unable 
to pay the Government assessment. The plaintiff 
wastheeonofVenkatesh, and nas born after these 
transactions. After tho sale and rehnquishment 
in favour of the defendants Bhimahal died, then 
Venkatesh, and in 1889 Radhabai died. In 1897 
the plaint^ brought the present euit, as rever- 
sionary heir of Gownd Bhagwant against the 
defendant, to recover possession of the five plots 
of hind ahenated to him by Radhabai. HeU, 
that the sale of the two plots Nos. 495 and 
496 by Radhabai to the defendant was good, 
and the plaintiff n-as not entitled to recover 
them. The consent given by Venkatesh, the 
plaintiff’s father, who was at tho time the only 
male reversioner In existence, validated the sale. 
As to tlio remaining three plots (Nos. 497, 493 
and 4091, the plaintiff was entitled to recover them. 
There uaa no consent given or legal necessity for 
their alienation proved Vimayae V'rrcaL Bbskoe 
t. Gotind Venkatesh Kuikarni (1900) 

I. L. R. 25 Som. 129 

49, Lente bif a 

tctdou}—Co7uenl of next female reversioner, how far 
binding on next male reversioner— Ratifieahon 
\Vhcre a Hindu widow, with the consent of the 
next female reversioner, granted a lease, and 
subsequently, during tho minority of the eon of the 
latter, SI bo came into possession on their death, the 
manager of the minor under the Court of Wards 
brought A suit for rent against the lessee, and 
also executed an ekrarnaiM confirming the 
lease t Reid, that such confirmation wae suffi- 
cient to render the lease valid as against the 
minor, at least during his minority. Qaare: 
Whether an alienation by a widow mth the consent 
of the next femile reversioner is vahd against the 
next male heir. W.altul IIassan i- GopalSaruk 
Narais Srxon (1902) . 6 0. W.N. 905 

60, — . Duty of abenee— ./4f/ena/i<w 

for legal necessity — Dufy of person advancing money 
to IJindit totdoto—Burden of proof. If a mortgagee 
advances money to a Hindu widow holding a wid- 
ow's estate in the property mortgaged, after making 
proper inquiry for tho purpose of ascertaining that 
tho money is required for^gal necessity, ft is not 
incumbent on him to see that the money be ad- 


if Fcfvrcv'l to. GiuvsnaM SiRon r. 

Badita Lal (1002) . I.L R. 24 All. 647 
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(6) Axiehatior for Legal Neoessity, or with 
OB WITHOUT CONSEST OP HeibS OR ReTEB- 
8IORER5 — eonld. 


61, ITiefoif, afieno- 

alion by — Pntnt lease — -Legal necessity — Consent 
of reiersioner — Delegation by reiersioner of his 
power lo eonsent to his executor. The power re- 
posed in the reversioner of validating an invalid 
abenation by a Hindu tvidow is one, wWch he is not 
competent to delegate to his executor. An aliena- 
tion made by a Hindu widow without legal 
necessity is not void, but only voidable, and may 
be validated by the consent of tho reversioner. 
jlfodAit Sudan Singh v. Roole, I. L. R. 25 Calc. 
1 : L. R. 2i I A. 154, followed. Hayes v 
Harendra Narair (1904) 

I. L. R. 31 Calc. 898 

62. Costs of litigation— ITi'fow — 

Alienalion — Arrangement between eo-widows — Adopt- 
ed eon — Right of the adopted son to set aside 
Ike afienafion. A Hindu died leaving him sur- 
riviug two widows, C and B. The two widows 
after a time found that they could not agree. 
C (the senior widow) passed a document to B 
(the junior indow) on the I7th July 1879, whereby 
0 gave B possession of certain lands, houses, etc., 


deatii ue euiivieu lu ivuaiBtci' iuu><..tuii. uuvi 
immoveable property there is” In 1883 and 
again in 1835 B rolcl portions of this property to 
meet certain expenses necessarily incurred b^ 


possesHion of the property alienated by B. Held, 
that, under the agreement of 1879, B had authority 
from C to do any act necessary for the due and 
proper management ol the property and one of 
those acts was to jiay the costa of the litigation 


63. 


I. L. R. 29 Bom. 348 
Suit by reversioner— Ahe- 



diate reversioner can bung a declaratory 
an alienation by a Hindu widow is not for 
oecesailv and that tho purchase from the wi 
cannot bo in force beyond tho 

sddow;but this rule has no application whf 

iomediato reverrioner is horaolfooly tho ho ucc 1 
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a life estate Although tho right o{ the nearest 
reversioner, for the time being, to contest an alien* 
ation or an adoption by tho mdow may have been 
barred bv limitation against him, this will not bar 
the similar rights of subsequent reversioners, 
Bhngiranta v. SuUi, /. L. R 2J AH. 3S, rebed on. 


aioner became entitled to maintain tho suit. 
Cotindo PiUat v Tiai/ammaJ, 2J JIad. L J. 200, 
foUowe.1. AniNAsn CnAxnr.A Majomdar v. Hari 
Nath Sara (1903) I. L. R. 32 Calc 02 

a.c. 9 C, W. N. 25 

64. — — AlitnaUon fty 

Uindu tndou>— Limiialkon — Suit by rrrersionrr for 
7XM4e*<iOR — Ltmlaiion Act {XT ot 1S77), ArU. 
91, m. IMierc a reversioner sued to recover 
certain property, which had been alienated by a 


Sinyh V. AooU, I. R 25 Calc. 1, and Narmada 
Debt V. Shoihibktuan Bit, S C. IT. N. S02, refer, 
red to. Hariiur Ojsav. Dasaratri Mesra ( 1905) 
I. L. K, 33 Calc. 267 

65. Legal necessity— Afi>nafi<m 

by tetdouy— Order /cr tnterul or decree »n execution 
ickere decree did not nllow tnteresl~Sum for 
interest made part of coMirfrro/i'en /or sale deed — 
Res 7udirat<i — Decision in suit for prv^emp/ion 
— Cunt Procedure Code, s. 13. A Hindu 
widow in possession of her husband's immove- 
able property for a midow’s estate executed, 
on 23Dd December 186S, a dcc<l of sale of it fa fav* 
OUT of a creditor of her husband under a decree, 
dated 12th July 1801. No future interest irasallow. 


consideration for the deed of sale, vhich «as I 


reversionary heir of the husband brought a suit I 


HINDU LAW— ALIENATION— con/7. 

7. ALIENATION BY WIDOW— contt. 

(5) Auevatios ron Leosl Necessitt, or with 
Or WITUOUT CoSSETTt OF HEIRS OR UeVER- 
8IOSERS— conW. 


G ofits from her death. The defendants ivere the 
^puty Commisaijner as representing the Court 
of Wards, into nhosc charge the vendee’s estate 
ha<l come, and tho purchaser from the Court of 
Wants of the greater portion of the property in 
suit. Thedefeneo was that the alienation was made 
for legal necessity, anrl that the suit was barred 
by tho decision m the pre-emption suit, which 
operated as res judicata Both Courts below 
found on the facta that the item of 117,030 was 
justified by legal necessity, and that tho otlvance 
of the sum lu cash as part of the consideration was 
not proved. He’d, by the Judicial Committee, 
that the defendants claiming as they did under 
tho vendee, and standing therefore in no higher 
position than his, were not entitleil to base a 
claim to the property upon an order made in the 
vendee’s favour, but subsequently set SAido : 
under the circumstances the doctrine of legal nccci • 
sity could not be extended to the item for interest. 
There should be n decree for possession and for 
the balance of mesne profits after deducting the 
117,080 for which the property was liable, lltld, 
also, that all that was in issue m the former suit 
was the tight of pte-effiption as to the widow’s 
interest only in the property, and that the effcot 
of the deed of sale on thc.rcversion could not pro* 
perly have been made a ground of attack m that 
suit: the present suit uas therefore not barred 
by s. 13 of the (Svil Procedure Code. Dbpptt 
COMMISSIO.VER or KrebI p. Khavja'? SrfOR (1007) 
I. L H. 29 AIL 331 
L. B. 84 I. A. 164 
60, - Hindu woman— 

—Limited interest. One who claims a title under 
a conveyance from a Hlnlu woman with the usual 
limited interest, which a Hindu iioman takes, 


he alleges to have been adverse to that owner. 
ItatiGcation in the proper sense of the term, as 
used with reference to the law of agency. Is appU. 
cable oidy to acts done on behalf of the ratitier ; 
aud this rule is recognised in s. 196 of the Contract 
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Act. Where the defendant held possession ot 
properties under deeds of sale from a limited oivner, 
uhich were found to have been executed Trithout 
legal necessity, the plamtiS’a claim for mesne 
profits Ras allowed. Bhaowat Dayal SiNCn v. 
Debi Daval Sahu (1908) 1. L. R. 35 Calc. 420 
8.0. 12 C. W. N. 393 
L. 11.351 A. 46 

67. — Tr«dow'« estate — 

Ahenotion of hushand'a eetnte uithout legal necessity 
— Consent of reterstonera — Coneent ex post facto — 
Bhale Sultan Chattri tribe of Oudh — Custenn ex- 
cluding daughter and ^er tssves from tnkentanee 
-^Proof — General etistotn-— Evidence Act (I of 1S72), 
a 48 In the absence of legal necessity a Hindu 
sridow can alienate property to which sbo baa 
Bucceeded on the death of her husband i\ilb the 
consent of the nearest reversioners for tbe lime 
being. Ordinarily the consent ot the whole body 
constituting tbe next reversioner should bcobtained, 
though there may be cases in which special circum- 
stances may render tho strict enforcement of this 
lule impossible. The consent of the reversioner 
IS effective even when given after the execution of 
the deed of transfer Badha Sayam v Jot/ Bam 


smuu LAW— ALIEITATION— 

7. ALIENATION By WIDOW-tonM. 

(SJ Aliesatios foe Leoae Necessity, oe tvith 
OK WITHOUT Consent op Heies or Eeveb- 
sionees— cojjfi. 

reversionws, who, if they had succeeded to the 
estate, would themselves have been entitled to the 
limited estate of a Hindu widow, does not pass an 
absolute estate to tbe transferee. No presumption 
of the propriety of the transaction arises from 
such consent. Bepin Beiiasi Kundu v. Dukoa 
Cbobn Bandopadhya (1908) 

I.L.R. SB Calc. 1086 
8.e. 12 C. W. N. 014 

60. Payment by wife of 

huaband’a debts during his lifetime — Tohn- 
tary payment — Joint Hindu family — Sale of pro- 
perty belonging to one member of a joint family — 
Separation — Sale set aside — Bights of persons 
entitled to such property after separation. Held, 
that the payment by tho wife of a separated Hindu 


death, of the estate, which has descended to her 
from him Held, olso, that the members of a 
joint Hindu family must be regarded, so far as 
concerns tho dealings of the family, with persons 
outside It, ns but one juristic person. The manag- 
ing member of a joint Hindu family sold a property 
exclusively belonging to one member of tho joint 


Covtnd, 1. L. B 25 Bern. 120, referred to. 
Bajranoi SiNoB «. SIaNokarmea Basrsu SiNon 
(1907) . . . I. L. R. 30 AIL 1 

8.C. 12 C. W. N. 74 
L. R. 36 I. A. 1 
58. . — A4f>ena/ion of 

portion of estate uitk consent of the reversioner — 
Vahditi/ The alienation by a Hindu widow of a 


Srinnasa Pillai, I. L. B. 21 Mad. 128, dissented 
from. Behan Lai v. Madho Lai, J. L, R 19 Calc. 
236, Habo Ktshore v. Harinath, 1. L. R. 10 Calc. 
1102; Vinoyok Vilhal V. Gibind 1. L. B. 25 Bern. 
129, Bajrangi v. Manokurnila, 12 C. It' N. 74; 
L B. 35 1. A. 1 , Annada Kumar v In4,u Bhufan, 
12 C n’ N. 49, relied on. Purrs Chandra 
BIasdal V Balai JIandal (1908) 

I. L. R. 85 Calc, 939 
B.e. 12 C. ■W. K. 637 

59. Consent of female rever- 

fiioner, if passes absolute title Propriety of 

transnclion — Presumption of law. An alienation of 
her husband’s estate by a Hindu widow — without 
legal necessity, but with tho consent of the next 


recover tbe whole property on payment of the 
wholo purchase money, but that he could not 
claim to have it by paying only a share of the pur- 
chase money proportionate to hia share in the 
joint family property on partition Sudarsanam 
Maistn V, Narasmhvlu Maistn, 1. L B- 25 Mad. 
149, Appovitr v. Rama Suhia Aiijan, 11 Moo !• A. 
75, and Hasmal Bai v. Sunder Das, I. L. B U 
Cak. 396, referred to. Hiwsiat Bahadur 
Bhawani Kunwar (1903) I. L. R. 30 AIL 352 

81, "Widow'a estate — Alienation 

of a portion of estate without legal necesstl^y 
^nsent of next reversioner. Alienation by a 
Hindu widow of a portion of her husband’s estate, 
without legal necessity, but with the consent of Jno 


nthof mange V. Oovtnd Venlalesh A.uu^’ 

J. L. B. 25 Bom. 129 ; Bajrangi Singh v. Manoi-ar- 
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(t) Auesatios roR Leo (I. Necessity, or Trim 
OR TnrnouT Cossesi of Hexes or Refer* 
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mifl SinffJi, I. L. B. 30 AH J, X,. Jl. 35 1. A' 
1, and Annarfa Jinmar Hoy v. 7n<?ra Bhutan 
ilulhopadhya, 12 C. U’. A*. 49, followe*!- Pdlis 
CH-rsRBJi Mandal V. BoLAi Mavdal ( 1908) 

I. L. H. 85 Calc. OSd 
a.fi.iaG.W.N.837 

62. TTitfoic'* ttlate — 

Alienation by tciJote tcithovt tonttnt of male nvtr- 
sioner-— Presumption of tKees^ily from tonant of 
direct femnle reitrsionert — Eiidentiary tnlat of 
tuch consent The consent of the dAughtcra to 
the alienation of immoveable property by the 


■whose interest was the limited one of Hindu widoua 
cannot bind or affect the male reversioners, who 
take an absolute estate. 7«r> Dutt Koer v. Ilansbutti 
Ko'rain, 1. L. R. 10 Calc. S24. L R. 10 I. A. J$0 . 
Bull Stnyh v. iSundar Sinyh, I. L. R U Alt 077; 
and BKupal Earn v. LocKmi Kuar, /. L R. II AH. 
253, referred W. A’ooer Ooio6 5in<7A v. Rao Kuran 
Sinyh, 14 .1/00. 1. A. 176, Varjiban R(tng)i v Qheljt 
Golaldae, I. L R, 6 Dom. 663, Vtnayak Vithal 
Bhangt v. Gofiind Yenlatuh Rulkami, 1. L. R 2S 
Bom 139, and AKinasA Chandra Jfastimdar r. 
Ifari Rath Shaha, 1. L R. 33 Calc. 62, follows). 
CollictoT of Masulipalam r. Caialy Vencata Rar. 
rainappah, S Hoo. J. A. $29, 2 H'. R. P. C. $1 ; 
Ra] Lukhtt Balsa v. Golool 0Atin<fer Chovdhry, 
13 Moo. I, A. 309 ; A’oio A'lwore Sarna Roy v. 
Uar\ Rath Sormo Roy. I, L. iJ. 10 Cote. 1102, and 
Dajrangi Singh v JIanolamila Balsh Singh, 

I 1. R. in Alt r, ’ 

bepi>. r 

(I9y^) 

63, — — Abenotion by 

trirfotc of part of her vidoio’s cAate, validity of— 
Content of fewrsioners— rrorn/rr 6y rerer»«onre 
of reversienary interest — St ppelcf actual revertitner 


y. JjunuAurnuu uaksn csinyn, 1. L. Ji. Jtf Alt, 
referred to A conveyance during the widow’s lue 
bv a reversioner of his reversionary right U in. 
o^ratiie. A consent given by a rcver«oner. 


(6) AtiESfATios FOR Legal Necessity, or imtu 
OB wiTnooT Consent of Heirs or Revee- 
SIOSERS— eonU. 

reversioners then in existence. ilCTHCVEERi 
Mopiliar f. VYrniLiNOA 5 Icdaliar(1908) 

I. L. K. Sa Mad. 206 

64. Debt justifying alienation 

— AIienulKUt by Hindu tetdow — Legal necMjily — 
Transfer to satisfy dreree— Corwfrucliort of — 
/Vesemilion of family estate— Nature of estate 
filen by daughters through father ivilk imperfect 
title. Tfao plaintiffs wero tho sons of the sofa 


her husbaniL 'i’he dcfetuLints were purchasers 
from the same creditor to whom, m 1869, the mother 
of the plaintiffs, m aatisfaetion of ft decreo obtained 
against heron the bond as representing her father’s 
estate, transferreU tho property in suit. In ter 
petition to the court for permission to settle tho 


III a Cano iiau luo presi-ui, viuece, uui lor lao ueuis, 
the estate would have been lost to the plaintiffs. 


and tho two daughters of a son, who predeceased 
him, whereby certain shares of tho estate were 
allotted to each of them : and on the death of 
her nster in I8C0, the surviving daughter (the mo* 
ther «! the plaintiffs) succeeded to her share by 
survivorship- 

Held, on the construction of the compromise, 
that the granddaughters acquired under it only a 
life interest in the property, their right to which 
nauat be taken to have been derived through their 
father, notwithstanding that his own father ear. 
Ttved him, his title, in whatsoever way it was 
defective, being pro tanto cured by tho agreement 
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HINDU LAW-ALlENATION-cinW. 

7. ALIEXATION BT widow— conftf. 

(b) Auesation roB Legal Necessite, or vrrrn 
OR Without Cosseni op Heirs and Rever- 
sioners — eontd, 

of compromise. Karimdddin f. Gotind Krishna 
Narain (1009) . . I. D. B. 31 All. 407 

65. Legal tieeesstly — 

Burden of Proof. A mere recital m a mortgage- 
deed executed by a Hindu widow mtb a qualified 
inteiest as to the existence of necessities is not 
enough. It iS for the creditor to show either that 
there was legal necessity or at least that he was 
led on reasonable grounds to believe that there was 
necessity for the alienation. Ajcdh/a v BaM 
Sumer Singu (1909) . I. D. R 81 All. 454 

68. Widow’fl eatata—yHieMufion 

by u'ldou) — Consent of rerersioner— A</cs/flt»'o» 
of deed, »/ owounts to eonsent-^Indian Jjimila- 
iron Act (XV of 2S7!'),SeA 11 ,AtI. m^lbtd, 
2X of 1S72 and XIV of 1659-~Dwler of a 
icidoic-— Aew«ioR«r’A right, if affected 6»/— 
Onus of proof, on tcAom li«i — Transfer of Pro- 
perty Act {IV of l$S2), « SI—" Belief i« jwi 
faiiA *'—Bnqui/y hy purchaser, absence, of, e^eet ot 
—Immoveable property «n Calcutta— Croien ae 
landlord, effect of — Coinpensatisn /or mprjrement 
—Damages. Where there was no question of legal 
necessity, the only way in which a widow comd 
have transferred an absolute estate was by a sale 
with the consent of the next rerersiooer. A’obo 
Ktshore Sharma Boy v. Barimth Sharma Boy, I. L. 
S lO Calc. llOi {tSS4), followed. Scmbl* : 
Attestation the next reversioner of a deed by 


(plaintiS) sought to recover the same from the 
purchaser (deleadaatf Tha deIcndnnS contended 
that under the Limitatioa Act (XIV of 1859) if 


She was not ousieu: iieut, iiiai me wiuuw vucuu uoi 
possibly he ousted after she had sold all her interest 


HINDU LAW— ADrENATION—contd. 

7. ALIEXATIOX BV R'lDOW— eontd. 

(6) Alienation for Legal Xecessiti*, or with 
OB WITHOUT Consent of Heirs or Rever- 
sioners — eontd. 

the whole or any portion of the inheritance with 
tho consent of all the immediate reversioners is 
based, cannot legitimately be extended to 
tho case of a mortgage where ez-hy/nHiesi the 
widow still retains the ownership of the estate 
though subject to the liability created by .the 
mortgage. Bajrangi Singh v. J/anofarniio 
Bahh Singh, Id C IT. A*. 7J-se. L B. 3> 1. A. 
1 ! I. h B 30 All 1, referred to. When a aile 
by a Hindu widow is found to be partially 
invalid owing to the absence of iegal necessity 
the whole sale must be set aside, the purchaser 
accounting for the mesne-profits and the sums 
expended for local necessity being set off against 
them. Deputy Commissioner of Kkert i’. Khanjan 
Stngh. n C. Jy. A". 47J. i.t. L. R. 341. A 72. 
followed HiRi KisseN Bhaoat i. Bcjpako 
Sahu Sikou (1909) . 18 0. W. N. 644 

08. Legal necessity— .dlitnufioi* 

by Hindu Kidoie— Alienation of a limited estate. 
Where the estate which a Hindu vldow purports 


estate only. Prosunno Kumar Xandi v Umbdus 

Rcjc Chowdurv (1008) . ISC. W. N. S6S 

69. Power to grant lease for 

00 years by way of family arrangement 
—Prudent manayment— Terminating litigation 
— Legal neceesily— Concurrence of hiuband's 
rrf'iIioBS— flati^eation or efeefn^n by retersioner 
— Bight of eome of several rcieJsioners to aue 
tor their shares. Where a Hindu widow after pro- 
tracted litigation with her husband’s relations, 
in the course of which she incurred heavy expenses, 
and fiabiVities, obtained a decree for possession of 
her husband's estate, and with'® view to secure 
a prudent and elTective management of the estate, 
the greater portion of which was still out of her 
. .. 1 . 1 t„ fin lr^o..nip of 


widow would sfiect the right of a reversioner, 
who can bnng a suit within 12 yeara Abhov 
Churn Chose r. Attarmoni Dassee flOOS) 

13 C. W. N. 931 

07 — mortgage by widow — Hindu 

0 ‘dote, mortgage by, leithout legal necessity 
but tctlh imtnedialt reversioner' e consent — Validity— 
Doctrine of surrender The doctrine of surrender 
upon which the Validity of a sale out and out of 


oorse of management indicated. 

, Snnibeih Kundu. I. L. B. 33 . Calr. _ S4., 8M 
’enlaji Shridkar V. BUhnu Babap Beri, i. L- tu 
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HINDU LAW— ALIENATION— fonji. 

7. alienation by widow— coriH. 

(5) Aliesatiox fob Legal Nfcessity, or witu 
OR vmnorT Co^SEST or Hubs and Rlteb* 
EIONEfS— ccncW 

IS Bcri.SSt, rchcd on. GoJnnd Krishna Konm 
V. A'A«nn» LtI. I. L K. 20AU.JS7, and Imrit^Kon. 


her husbard with the consent of the reversion- 
ers. She can make aut-h an alienation by the 
entire surrender of her own interest and thereby 


Jloolt, I. L. It. 25 Cok. J. refened to. As a 
reTersioner sues to reeorcr possession from ahenees 
from a Iltudu widow and not to set aside the 
alienation, he can maintain a suit to recover 
hia share only of the estate and is not bound to 
sue to recover the whole estate. Gcpnl 

ifuiirjt V. A'fisftno Molnsk! Ddi, 11 C. W. N. 
62i: ac 1. L. K. 3i Calc. 319 referred to. 
SaNEAB NaTU MOSI3JI V. BeJOY GOPAI. lltKEPJI 
(1008) .... 13C.W.N. 201 

(e) What cossTnetts Leual NzcEssrrr. 

70. PioUB purposes— X«?af neeta. 

aity. ILndu law does not regard “pious pur. 
jioses” as the only *' necessary purposes " which 
justify alienation of inhented property by Hindu 
ladies. Self.maiatenance, discharge of just debts, 
protection or preservation of the estate, may bo 
regarded ns such “ necessary purposes ” also, 
SooEJOO Peesiiad r Kbisuas Pebtcb Bcuadoor 
1 N. W. 40, Ed. 1873, 40 

7 L Cijl for pious 

and rrfi^iouA purposes. An alienation by a ILnda 
widow of her deceased husband's estate for pious 
and rchgious puwscs, made for her own spintnal 
welfare, and not tor that of her deceased husband, 
is not valid. - The power of a Hindu widow to 
alienate her deceased husband’s estate for pious 


HINDU LAW— ALIENATION-HTon/d. 

7. ALIENATION BY WIDOW— conW. 

(e) WtuT constitutes Legal Necessity — conIJ. 

and religions purposes defined. ColU'tor of J/asuf». 
potam T. Cflto/i I'encnfa A'flraina/^oA, S Moo 
1. A 529, refened to. Puran Dai v. Jai Narain 
I L. R. 4 All. 482 

72. Endowment of idol by 

Hindu widow. A Hindu widow cannot endow 
an idol with her husband’s property or a portion 
thereof, to the detnment of the reversioners. 
KaRTICK CnUNDEB ClIUCKERBCTTY V. GOUB 
hloucK Roy .... 1 W. R, 48 

73. Ptoua pur. 

pcu» — Spiritual neeeaatli’s. Although pilgrimages 
and sacnfices performed by a Hindu widow may be 
iMlifvctly beneficiHl to her deceased husband, they 
are not ceremomes indispensable for his spiiitual 
LciieGt. A sate by a Hindu widow to raise money 
for pious acts, not in the nature o! spntual necessi- 
ties, uniees such sale is reasonable m the circuni- 
stances of the family and the property sold is but 
a Email jiottion of the property inherited from her 
husband, IS invalid. I’.vsu v Rakov 

I L R. 8 Had. 652 

74 Pilgrimage \\'hete a 

Hindu, by will, directed that bis widow should 
have power to sell his property for the pur- 


purpose, IS rot bound to give back the projicrty 
at tbo auit of the reversioner, tf there is any evi- 
dence that the widow did really go on the pil- 
gnmage. Pir Garth, C.J. In such a case the 
purchase would be good even if fbete were no evi- 
dence that the widow had gone on a pilgrimage. 
Ram Kant CnccKEBBurrv w Chondeb Narvik 
D urr ' . . , . . 2 C. Xi. R. 474 

75. Pilyriniaye to 

Denarta. A pilgrimage to Benares is not a legal 
necessity to justifya sale bya Hindu widow. Hur- 
bohodun Audhikaree V. AuEUCK Movel Dosseb 
1 W. R. 252 

76 . Kzpenrea of 


amount expended was R 1,700 and the property 
was boM for R4,00Q in a suit by the heir 

agaiuat the purchaser to have the sale set asde, 
that the pUintiS not having olfeied to repay 
111,700 and interest, his suit must be dIsmiss»L 
Mutteerau Kowab p. Copal Svnoo 

U B, It R. 418 : 20 W. R. 187 
CnOWDintT JUSMEJOY UCLLICS V. Russoviote 
Basse , U B. L. R. 418 note j 10 W. R. 203 
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I 


■HIUDD I 4 AW— AIAENAT1017— coRlii. 
7. ALIENATION BY WIDOW— confd. 


HINDD LAW-AUI3NATION‘--co»/d. 
7. ALIENATION BY nTDOW-«»iW. 


(c) WnAt CQSSTtT'nrEs Legal Necessity— conti. 


(c) Wbat cos’stitytes Legal Necessity— eonfd. 


77. Pilgrimage never 

carried — Deil barred by hmitalton. The pay- 
ment by fi Hindu wdow of her huaband’a debts, 
though baned by Lmitation, la a pious duty for 
the performance of which a Hindu widow may 
ahenate her property. CAimna;! Gobtad Godbede 


1 . ax-buisay I 

tiie anenee is Buliieiently protected if he BatisCes 1 
himseU by bond fdt inquiries of the 1 


^ y e- pertorm her 

husband’s erada ccremonica, hut the pilgnoxago 
■was neTer made, the debt was held to be iccover- 
able out of tho estate. Udii Ckovoeb Carre- 
eebbctty V. AsHtrrosu Das MozcnroAit 

I. L R. 21 Calc. loO 

78. - BiadL of husbasd— Perform. 

a»c« of » r- • I 

\ 


11 B. Ij. R. U8 s 19 -W. R. 420 

70 - . - - - -- — — ■ — Sradk of Aim- 

Sand — Jilamage of daughter— MainUnanee of grand- 
eons — Payment of husband’s debts The sradh 
of the mdow'a husband, the marriaire of 
dau^'hriw ♦I'rt ■ I j 

•th 


lew.RSB 


80. Sradh of mother According 

to Hindu law, the sradh of a mother is not a legal 
necessity, as that of the father is, to justify a sale 
by a daughter to tho prejudice of the daughter’s 
son. KaJ CHurmtA Deb Biswas v Snsesnoo 
IUm Deb 7 W. E. 140 


8L Ijoati for grand daughter’s 

marriage expenses — LnabtUiy of revtrstoner. 
A Hindu Widow borrowed a sum of money for tho 
purpose of defraying the marriage expenses of % 
grand daughter, the chiid' of a son who had we- 
deceased ins father Held — ’ 


u widow, succeeded to the ■ 


^ such cs^tc Ramcoomab Hitteii v. IcnAMon 
Dasi . I. L. R, 0 Calc. M : 0 C. L. B. 429 


82 Loan for investiture of 

minor. Held (by Gloves, J.), that where the 
family property MAS small, there was no reason- 
able necessity for contracting a largo loan to jiro- 
vide for the minor’s investiture according to the 
Hindu religion. Dooehyar Roy v. DinjsrxoAR 
SiHon 12 W. E. 367 

83. Joint debt of husband 

and wife. Bor a debt contracted jointly by 
a Hindu wife and her husband tho husband’s 
property is liable, and therefor** --i •oulo be 

*’ ' neces. 

. * jOLUCZ 

9 W. R. 816 

84. Payment of debts of hus- 

banA Debts doe by the husband justify ahens' 
lion by the widow. Kool CnrxcES Strjuu 

V-RASUOY SUBMOXA . 10 W. S. S 

85. Bond executed 

by wife to pay husband's debts. A infe and her 
bosbaad’s brotbers jointly CEecutod a bond for the 
repayment of moneys borrowed to pay a debt due 
by her husband and bis brothers, and to carry on 
the cultivation of lands held by her husband and 
bis brothers, and hypothecated the family house as 
collateral security for the repayment of such money. 
BeU, that the t^e was not justified in boirowins 
money to pay her husband’s debt, and the want of 
money for cnltivation nt hi* Uv.a« • > 

fyl 

by^ 


88. Debt provided for by lease 

of ancestral property. The existence of sdebt 
the UquiclaUoQ of which is provided for ^ lease 
of ancestral property is no justification for 
abenaHon of such property by a Hindu widow dor- 
urn her life-tenancy. Tiluck Roy v Phoolmas 
. . . . . 7 "W. E, 450 

87 . Dxistence of debts— JJ«- 

puTchase of family property. ^Yhere the Court has 
* 1 -' ‘ ■ and that 

• fide one, 
a pressure 
creditors 

p{ itself 
A sale of 

auccstrai property merely 
procuring funds for the 
property formerly belonging 
of itself bo considered as a sa 
sary purposes sanctioned by 
V EoorSoroB 


for the purpose of 
re-purchase of other 
to the family cannot 
,le for any of the neces- 
f law KaIHCB StKOH 
* . 3N.W,4 
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HINDU LAW— ALIENATION-eontd. 

7. ALIENATION BY WIDOW— conti. 

<{) Wb*T COSSTTtCTES LeOAL NeCE 3SITV— ContL 

88. Time-barred debt The 

payment of a timc-barred debt of her deceased 
husband is not a valid cause for the absolute 
alienation by a Hindu mdow of her deceased 
husband’s immoveable estate. hlEtaiiiArrA BW 
SoLBirpA Teu V. SniVAPPA Brf Eoappa 

e Bom A. C. 270 

89. Ahtvalimn by 

a tcidow of her huslarid't estate tn order to pay Ait 
time-barred debts According to the Hindu laT, a 
nidow is competent to alienate her husband’s 
estate for the purpose of paying his debts, even 
though they may be barred by the law of limitation. 
Her alienation for such a purpose arc legal and bind, 
ing on the reversionary heirs. CniuSiJl Govikh 
Godbole V. Disiun DnoxnEV GnnnoLE 

I. L R. 11 Bom. 320 

90. Hevitot of a 

^rred debt by the tcidow of a deeeased Hindu. 


' 1 L K. 13 Alad loO 

9L Debt of widow’s own 


92. Judgment-debt— Evidence cf 

neeeeeity- A judgmeot-debt is primd facie proof 
of necessity. Buowkav. Boor Rsbore 

6 N. W. 89 

03. Decrees— CcZ»lc. evidence of 

nature of Mere production of decrees will not 
establish the propriety and necessity of a sale of an 
ancestral property. There should bo evidence of 
the nature of the debts in which such decrees on- 
ginatod. Reotee Sdon v- Rasijeet 2 N. W. 60 

9A Sales of enter 

tral properly. The mere fact that sales of ancestral 
property took place in execution of decrees against 
the ancestor docs not of itself show that the sales 
were for necessary or justifiable purposes. BnoJo 
KisnoBE Gcoesdab MoiurAnOK v Hcbee 
Kishex Doss .... 10 W, R. 67 

95. ‘Father-ln law’B debts— 

OUiyaOon of leidowed dauyhter.in-law in possession 
of faiher-in-law't tslaie to pay hi* debU-^Sale of 
part of estate by her for iKat purpose — Ei»l by rerer- 


HINDU LAW-ALIENATION-conW. 

7. ALIENATION BY WlD0W-<c«W, 

(c) What cossTmrxES Legal Necessity— conli. 

tioner to have sale declared void beyond her lifetime 
— iriioie not otniliny herself of protection of the 
Delian Agricullunstt' Relief Ad. A childless 
Hindu widow, having succeeded to tho estate of her 
father.in-law, sold a |»rtion of it in order to pay 
off his debts. The estate was situate m a district 
In the Frcsiiiency of Bomby subject to the 
Dckkan Aericultiinsts’ Relief Act (XVII of 1879). 
The plaintiff ns reversioner sued for a deeUr*tion 
that the sale was void beyond the lifetime of the 
Widow. Both the lower Courts made the decla- 
ration prayed for by the plaintiff, on the ground 
that there was no necessity for the sale, as the 
widow might have availed herself of the provisions 


to avail herself of the relief afforded by the 
Dckkan Agncultunsts’ Relief Act any more than 
of the provisions of the Limitation Act. The 
moral obligation nhicb rested upon her to pay 
tho debts of her fatbcr-in-law justified the sale. 
Bead Babaji f. Jop ALA JIahipati 

I L. B 11 Bom. 825 

96. — Desree for arrears of 

roTenue— Eiyht of widow to usufruct for her own 
purposes. Where an estate devolved to a widow 


widow was beiil not to uojusuueu uy auy legal 
necessity in ahenating the estate in the absence of 
any actual pressure, such as an outstanding decree 
or impending sale for arrears of revenue. Lalla 
BrJxATD Pershad t. Bisses Beharee SAiior 
SixoH , ...» 19 W. E 80 

97 , Bxpensea of litigation — 

fraudulent asvgnmen^Satt to declare deed 
hindinj on reversioner. A Hindu, R C. died 

She 


• ■ • be- 

cuted a bond and warrant of attorney to confess 
judgment. The suit failed. In order to obtain the 
means of bringing another suit, B, by deed dated 

I • • to bo 

■ ' ■ ' » ie-bal( 

e • , , ' ■ . ■ ereout 

what he might advance to her for maintenance and 
for the colts of suit with iaterestat 12 per cent, 
and to pay her the readne. In Novernwr 1859, 
O by deed aub-asagned to If B, in consideration 
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HINDU LAW- ALIENATION— coBfi. 

7. ALIENATION BY TYIDOIV— 

(c) Wait cossTiTCTES Legal NEcrasixr— 
contd, 

tLat II S sbould uodertake the mamteoance of S 
and the management of the suit, retaining only 


[ HINDU LAW— ALIENATION— conW. 

I 7. ALIENATION BY nTDOIV— contd. 

(c) What coyarrttrrcs Leoal Neoessitv— contd. 


to all profits made on eucb accumulations aince 
her husband’s death. In September 1861, O It j 
caused judgment to be entered on the bond ' 
and execution to be issued, and the ehenff ectaed | 
and was shout to sell S'a interest in the estate , 
of her husband. Thereupon, S being entirely 
without means, P brother of M S, paid off i 
O P, and in consideration thereof took an assign. i 
meat by deed, dated 18th December 1861, in the ' 
name of one / S, from B, of fire-ejghtbs of the j 
half share resorted to her by the deed of 4th Apnl { 
1 86D, hut subject to the a«<jgnjaeot by that de^ to < 
0, On 20th December 18o9, B84.CS5 were paid j 
into Court as B'e husbaud’a share of the accumula* ' 
tion on B O's property at the date of bis death, and 
B1(66,S55 as the nrohts made thereon since her 
husband's death ? <S now sued for a declaration 
that the deed of 18th December 18(il was binding 
upon Band the rerersionary heirs, and for an order 
that the precise amount due to him bo ascertained I 


able property, her power of&Uenatioa generally and 
her power of alienation in particular for the pur- 
poses of htigatioo, discussed. Bunoomanpersaud 
Pandey t. Baiooet ilunraj Koonicerte, G J/oc. 
1. A. 30S ! Collector of Maauhpatam r. A’arroia- 
apah, S Moo. 1. A. 5 ’j 9 ; Grose v. Amirtamayi 
Basi, 4 B. L, B. 0.0. 1 , Phool Koer t. Babee Per. 
shad, 12 E’. B. Ji7 : Boy MaViun tail v. SUaart, 
18 W. B. 121 : Nugenderehunder Ghost r. Kav\\nte 
Jlossee, I] Moo. J. A. 241 ; and Baiiun Dooley 
r. Brtj Bhookttn Loll AwisH, L. B. 2 I. A. 275, 
referred to. Ixoab Kpab v. Lalta Pkasad 
S iKon . . . . L L. B. 4 All. 632 

09. — — — — . Litigation, Sz- 


paid out of the Ill,S5,25S m Court. pAiti«Al.M. 
Seal V. BAOusnnDAS) . . 6B.L. 11.732 

88. LtUgattOn — Ee~ 

vcTstoncT — MUakshara law. B, a Hindu widow* 
who bad succeeded to the estate of her deceased 
husband, mortgaged a portion oi it to L as security 
for the repayment of money which she botroued 
from him for the purpose of suing for an estate to 
winch her deceased husband had an alleged ngbt 
of succession, which he had not, however, bimseU 
sought to e^orce. This suit was dismissed. It 
subsequently transferred her deceased hosband’a 
estate to his daughter I. L sued B and I to enforce 
the mortgage made to him by B by cancelmcnt of 
such transfer. Held, that the mere fact that the 
mortgaged property had been transferred to 1 
did not preclude her from contending, as next 
reversioner, that the mortgage of such property 
by B was void for want of “legal necessity;’ 
that under the circumstances stated above thne 
was not any “ legal necesiaty,” within the meaning 
of the Hindu law, for such mortgage, and sach 
mt not having been for the benefit of the estate of 
B B deceased husband, consequently such mortgage 


vutuy. iitui, imti, as sue was unuci uu 
necessity to carry on the appeal to the Privy Council 
j and did not do so for the benefit of the estate, 
she could net bind the estate as against the rever- 
aoner for the purpose of raising the necessary 
funds. PnooL Xoer alias KtrxnYA Koeb « 
DABEErEBSOAH . . . 12 "W, B. 18T 

I loO. — — — Legal expenses 

I — Maintenance — Be-tnarriage of toidoto. Legal ex- 
penses incurred by a Hindu widow in defending 
^ her life-estate in her husband's property constitute 
, - .V...... tr. r««VB A sale 


- Neeaasity to provide main- 


RoonoBEES . . . . 3N. W. b-i* 

102. Digging tank. The digging 

of a tank, though a meritorious act and a PT? 
coavemence to the pubhc, is not a legal 
for which o widow can abenate property 
her for life only. RtiKJEET 40 

Mahomed Wauis , . . SlW.Jt-'a" 

loa Declaration 

Bity—Coiwent of husband. A dpd nindu 
aocestnl property not being valid , . 

law, without the consent of all the heirs, 
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HXKDU LAW— AliEENATION— cOTi/d. 

7. ALIENATION BY WIDOW— conW. 

(c) WnAT CONSTITUTES Lxqal Necessiti — conld. 


to be presumed by being id possession. A mere 
declaration of necessity is not sufficient to |ustity 
s purchase from a Hindu rridotr. Gukoaqobi}«d 
Bose i*. Duunnee . . . IW. 11.60 

104. Loan while administering 

estate of husband, here a plamtiS alleged 
that 21, the deceased rridow of S, a Hindu, vhile 
administering the estate of her deceased husband, 
borrowed money from plaintiff for purposes 
binding on the estate, and executed a promissory 
note to secure the payment of the same ; and that 
the first and second defendants, as rerersionaty 
heirs of S snd the third defendant, were m posses- 
«on of the estate of S and refused to pay the debt 
incurred by M —Ittld, that the plaint was properly 
rejected as d' ’ ' ' ' ** 

defendanta ' 

Z.Z.B. Bcr 
T. Jthamoiji • 

from. BaUASAUI HUDAU V. SElXATTAStSUZ. 

I.L.E.4Kad.m 

lOK Loan for supplying necos- 

Bitlea. PlaintiS sought to lecorer land sold by 
the bst defendant, the widow of an undmdea 
member of a Hindu family, and part of the 
consideration waa the amount of a mortgage'deed 
executed for the purpose of supplying the necesd* 
ties of the husband of the first defendant. In 


Naisak V. ArPATU Naikak . 2 hlad. S94 

106. Loan by mother— XtabiTdy 

of adopted ton or of the eetate in hu hatidt for a 
loan ratted by htt mother for the benefit of the 
estate. II, a widow, who, in default of issue to her 
husband, waa in possession of his deshgati ioam, 
borrowed money frem the plaintiff on an ordinary 
bondfortbe purpose of paying the Government 
assessment thereon. She subsequently adopted a 
son (the defendant) and died. The plaintiff/ sued 


L L H. 3 Hem. 237 

107. Mortgage by widow— 

Xesot necettity — Loan, rotrtnj of. A Hindu 
VOL. n. 


HINDU LAW— ALIENATION— eotifd. 

7. ALIENATION BY WIDOW-confJ. 

(e) What constitutes Legal Necessixt— coneld. 

widow, with other persons, was interested in 
an estate as the representative of her deceased 
husband. In order to meet the expenses inci- 
dental to the defence of criminal proceedings 
brought by a tenant alleging that his landlords 
had forged a hibvUyat, the lady, with her co- 
sharers, raised a loan on a promissory note. Her 
property was sold in execution of a decree for the 
money. In order to have the sale set aside, she 
executed a mortgage of the property, and got the 
sale set aside by deposit of the money so raised 
under e. 3!0A, Gvil lYocednre Code. Held, that 
the loan and the mortgage, haviog been made 
in the interest of the estate, were jusrified by legal 
necessity. Semble Even if the loan had been 
raised for the protection of her person from the 
coDS^nence of| such a charge, the loan would be 
regarded as arising out of legal necessity. Nobin 
C nAKDRA CnAcnnuBi v. Enzitons Nath Sub 
(1902) 6 C. W. N. 648 

(d) Settixo aside Auehatioks, and Waste. 

108. Buit to set aside alienation 
by widow as tenant for life— Ejfeet of yeti- 
(ton <ra patstng prouriy By a petition filed in 
1830, N, a Hindu, asked that certain propertv speci- 
fied in a schedule to the petition which had up to 
date been in possession of himself and hia ancestors, 
should be placed in the Collectorate book in the 


instrument. JD sold the shares in mooaah E, and 
invested the proceeds in another mouzah. In a 
suit by a son of D’a daughter against the purchasers 
to set aside the rale by D, the Buhordmate Judge 
held that he was beued, in tbe first instance, to 
repay the whole of the purchase-money to tbe de- 


property. Bu^ae Bau r. BboVant Bcesh ^inch 
eC.LB. 140 

109. Bnit to set aside alienation 

—Validity of aftenatroR. Where a Hindu brought 


(lem her busbacd, and in cither case she waa ' 

7m 
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HINDU LAW—ADIENATION— co»^^, 

7. ALIENATION BY WIDOW— confi. 

id ) Settwo aside Alienations, and Waste— 
conld 


competent to transfer it to the son, and under such 
circumstances the transfer made by her was not 
illegal under the Hindo law. Nowbut lUj v. 

Bsaosianee B Agra S 

UO. Alienation in contempla* 

tioa of adoption. The powetof a Hindu widow 
with authority from her husband to adopt, to make 
bond flit alienations which would be binding on 
the reversioners if no adoption took place, is not 
affected or curtailed by the fact that it is exercised 
in contemplation of adoption and in defeasance of 
the right of the Eon who is about to be adopted. 
LAEsmiANA Rac V. LAKsmriAsiniAL 

I. D. B. 4 Had. 160 

IH. Alienatjon by conditional 

sale — SigJil to qutstion vaUdtii/ of sale. A condi- 
tional sale is an alienation, the validity of which a 
Tevetri,ooef to a Hindu widow is by Hindu law 
entitled to question. Onit Naiuin Sinob r. 
DHDRuJUaTOON . . W. E. 1864, 263 

112. Sale tvilbout legal neees* 

tAiy^Jteversiontrs. R, a Hindu, had two daugh- 
ten by bis wife K One daughter married S 
and died in K‘s lifetime, leaving two eons, the 
defendants. The other daughter was ahve at 
the date of suit. On the dea^ of her husband, K 
succeeded to his estate and sold some Und to 8 
without adequate necessity. 8 mortgaged this 
land to T. - 


..W. 1 -JSVU iigat, m answer to T'a claim 
The restnctions on the father’s power to aheoato 
ancestral property are incidents of co-percenaiy, 
whereas the right to sell possessed by a widow 
is but a qualified power given for certain enecifiiwl 
purposes over f — 

of the ultims 

uAlaodPiu. ■ ' 

H3. Porni of alienation — Sale 

or morljcje— Necessiiy There is no rule of Hindu 
law which comi*ela a widow aliens^'"'' " 
her ’ 
mor 

tnaic .... 

ceed oi not depends upon the neces- 

aties of the case. Nabakumak Haldab r. Bha- 
basundabiDebi . . 3 B. 1/. B, A. C. 176 

lid, Suit by reversioners to Bet 

aside deed of sale — Nttts»\iy — Selling larger 
farl of estate than necesjity justifies — Soli where 
mortgage could suffice. In a suit by reversioners to 
set aaido a deed of sole by Hindu widow of part 
of her buabaod’s estate, on the ground that the 
money which it was necessary to raise conld have 
wen raised by other means, it was held that, if the 
widow eold a larger portion of the sstato than was 


neceaaaty to raise the amount which the law au- 
thorized bet to raise, the sale would not be absolute- 
ly void as ogainsi the revcrsioneM " 

Bet it - ' ■ ' 
was ec 
if awi 
ficial t 

agaios ^ 

chaser . uunesty. Rhool Chi/nd 

Lau. «. Rcohoobuns Simavs . 0 ‘W. E, 107 


116. Ee-payment of purchase- 

money to set aside sale A sale by a Hindu 
widow of her huaband’sestateander legal necessity, 
caooot bo aet aside upon payment otthe amount 
which it was necessary for the widow to raise, or 
in the proportion wbch that sum bears to the 
amount for which the estate was sold. Sdoeesiu 
Beobm V. Jdddobuns Stoate . OW. E.284 


116. Ee-papnent of sum spent 

for legal necesaity— 5ui< to set attde mortgagi 
—AUenaUon hg doughter^Legol necessity. The 
daughter of a Hindu, while in possession of the 
paternal estate, borrowed a larce sTim '<1 
and**- ' 


onl 

the ' 

the - i-utu lue mortgagee to recover the 

profierty mortgaged, and to set aside the mortgage- 
de^ The Courts below gave a decree for pos- 
eesrion to the plaintiff upon repayment of the 
amouotactuaUy spent in the relief of legal necesrity. 
Such decree upheld on appeai LaUT RaNDAV e- 
SfUDIuaDEONABAlN 

6 B L. K. 176 ; 13 W. E, 467 


117 . Suit to Bet aside sale — Sale 

for more than amount of necessity — Ancestral debt 
— JVecesstfy. A died leaving B, a grandson bv » 
Bonder*-****'' ^ — ’ 


. IV Bet asiue tfte^saie 

nuulo by C. Btld tbq* o a j 
heral 

aha e< * 

dsdnt « A T 

WAKAIN V. UBait-UNWABI. . 1 B. Jj 

118. Suit for rent by alienee of 

nridow — Suit for reni — Tide — PtMsess“’'* y 

widow. la a suit for rent by a 
clsumed under a lease granted to ium by a Aiioaii 
widow whoso husband had died ft. 

which ^re the widow no power to , , 

pcoporty: — ffeld, that the suit was 
Kl and that there was no 

Judge to enter into any question of possession by 

the widow. 



{ 4767 ) 


DIGEST OF CASES. 


( 4708 } 


HINDU LAW—ALIENATION-cofiti. 

7. AUENATION BY WIDOW— contti. 

(i) Settixo aside Auemitioks, and Waste— 
contd. 

Banee Madbdb GnosE v Tbaeoor Doss 
lIinrDCL 

B. Ji R. Sup. VoL 688 ; 6 W. R , Act X., 71 

TlLLESSTTBEE KOEB V. ASUEDQ KOER 

24 W. R. 101 

110. 'Westo— i2ei’er«iOR<r< — liana- 

■ger. Waste on the part of a Hindu widow in 
possesion being proTcd, it is not competent to 
the Court to put the rereraioner in possession, as- 
agning maintenance to the widow. A manager 
should be appointed to the estate accountable to 
the Court. The reTersoner may be appointed such 
manager. Maiubani v. Kcndolal Misses 

1 B. L R. A. C. 27 ; 10 "W R. 73 

^0. llever»t<mary 

Keirt. A conTeyanee by a Hindu widow, for other 
than allowable causes, of property which has de* 
Bcended to her from her 'husband, is not an act of 
waste which destroys the widow’s estate and vests 


ing beyond the widow's life; nor will the rever* 
fionary heirs be deprived, during the widow’s 
life, of their remedy against the grantee to prevent 
waste or destruction of the property, whether 
moveable or Immoveable. Gobindsuki Dast 
e SnAAix.AZ, BrsAS. KAUstruAS Csowdiirt 
e. Raudas Soaua. GAUBBAsr Gen t>. Feabi Dasi. 
ilAcaooBAU Sen v. GtcrBSAiu Gtn 

B. L. R, Sup. VoL 48 : "W. B. r. B 165 

T . AI1 .A ChCTITCTE KaRAIN V. WOOMA Koowaree 
8 W. R, 273 

121. ■ AtUmpt at false 

^ojilion. An attempt at a false adoption of a son 
is not an act of waste such as would tender a widow 
liable to the penalty of absolute foifriture of the 
property for the bene6t of roversoners. Koiiui. 
AIONEB Dosseb V. Albaduonee Dossee 

1 -W. R. 256 

122. Exirataganee of 

tcidoir — Ifeeessity, proof of. 3Iere extravagance 
on the part of a Hindu widow will not affect the 
rights 01 one advancing money to her on the security 
of her hosband’a property if it be proved that the 
loanswereadvancrafornecessaryjiarposea 3Iata 
Peesbad V. Bbaoeebutbeb . 2 If. W. 78 

123. — Eioersioners-- 



HINDU DAW— ALIENATION— eonfd. , 

7. ALIENATION BY WIDOW— confj. 

(d) S e tt in o aside Auenatioss, and Waste— 
Contd. 


DDRAINV. JUUOONA CbOWDBBUN 

24 W. R. 80 

124 Eerersioner or 

purtlaser — Allegation of teasle. Where moneys 


which represented "that property ought to be so 
tied up as to prevent defendant from wasting 
it • Held (following a decision of the Privy Coun- 
cil in Harrydoss Datt v. Uppoomah Dosste, 6 
Moo I A. 4Sd). that it was not sufficient to 
allege that defendant was committing waste j 
the amt would not he, unless some act of waste 
threatemog the corpus of the property were proved. 
BtiPBON V. FoztooB Rphmak . 0W. R. 362 


J25. Rerxrtiontrs 

—.Payment of money out of Court to Hindu widow. 
A decree was made in favour of Hindu widow. 



if the money were 


allowed to be taken out of Ouuii, 


Dasi 

126. 


- Widow refusing to have 


anytMns to do with property- Appoinfmcnf 
of manaytr, A Hindu widow held her husband’s 
till within twelve years of the date of suit. 

7m2 
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7. ALIENATION BY VTIDOIV— eon/rf. 

(i) SBrriKO ASIDZ AhEITATjOK’S, ASD ir*STI! — 
eontd’ 

At that time one o! the defendants claimed the 
property as belonging to bia own separate talabh ; 
and she thereupon gave it up, and ever aince re. 
fnsed to enter on it. Tn a suit by the reverdonaty 
heir of the husband to hare the title declared and to 
obtain possession of the property : — Beli, that the 
possession of the defendant was adverse to the 


the Court to adopt iraa to appoiat a manager to 
collect the assets of the estate, who shooM accoont 
for them to the Court j and the Court should hold 
them for the benefit of the reversionary heir. Ita* 
DBS MoBtm Diur V. Bau Das Dev 

3 B. L. E. A. O. 362 ; 24 VT. R. 86 not© 
iStf Gtossb Den v. Lit UenEe Kooeb 
17 W. B. 11 

127. Suit by reversioner to set 
aside deeds. A Hindu widow executed deeds of ! 
gifts, In which her late husband's mother, the I 
nearest reversioner, coocumd. After the death 
of the widow, but in the lifotime of the mother 
the next presumable rereraoner sued to set 
a^de the de^s and foe possession. Held, that the 
avdt Was good 8o far as it sought to eet aade the 
deeds; and the znotbee baring died before decree, 
that no objection could be taken to the suit on the 
ground that the decree gave possessioB to the 
plaintiff. Gouis Siwon v. Bao Kpbun SmoB. 
Rio Koiiim SlKQB V. lUcoiiAD Ftez Au Knaw 

10 B. L. R. P. G 1 
14 Moo. I. A. 176, 187 

128. SwI by rercr- 

twnera to aet euide alienation — Heceastly. A Hindu 


another brother, hrou^t a suit for ^rtition ; 
but subsequently, by the consent of aU parties, 
the matters in dispute were refened to arbitration, 
and an award was made as foUows • ** Selling their 
(the widows’ ) respective raiyati laud, bati, or boose 
they wiU pay the costs of their respective vakeels ; 
in that nay the land, bati, or house that shall 
remain, with the proceeds belonging to their re. 
Bpcctive shares, the raiment and food of C D (the 
nidow of another brother) and J D will be supplied 
donog their Lvea ; they iviU be unable to make 
a gilt, sale, etc. , should the proceeds of the land, 
ball, or house cot be sutEcient for their food and 


HINDU LAW— ALIENATION— contd. 

7. ALIENATION BY WIDOTT— con/i- 

(d} SZTTJSO ASIDE AuEXATlOyS, AXD Tr4Sr£ — 

— conW. 

raiment and for the purity of their respective hos- 


which directed a partition according to the terms 
of achinitnamah, or nntten description of the land, 
which was executed by all the parties, was made a 
role of Court on 20th July 1858 J D took pos- 
session of her bnsband’s share of the estate some 
ortion of which she alienated. In a suit brought 
y the rcversionarj* heirs against J D and the por- 
chasecsof what ehe had sold, it was alleged that the 
alienations were without necessity and contrary 
to the award, and it was prayed that they might 
be declared void as against the reversionary heirs, 
and that J D might be restrained from further 
alienations Btld, that the suit could he maintained 
in the lifetime of j D. As there was no waste pro- 
ved, the prayer for an injunction to restrain further 
alieiMtioa was refused. KaUtgaATRASAD Si 
JaoapasiBA Dssi . . . 8 B. L. B S 08 

128. Speeifit Hthtf 

AcHlof 2ST7), a. 42-~Suit to ett aside a mertgegt 


especially when there is a dispute as to who ti» 
nearer reversionary heirs are, is premature, and is 
not maintainable. A Oril Court has ample dis- 
cretion, under a. 42 of the Specific Relief Act, to 
exercbe jurisdiction vested m it, and to decline 
to set aride, during her lifetime, an alienation made 
by * ffindn widow, when no proiwr case has 
made out by the party seeking to have such alien- 
ation set aside. Upendra Karain J/y/i v. Go^e- 
Hath Sera, /. L. A., S Cak. SIT. and 7m £«* 
Koer V. Ilansbulli JCoerani, /. A S. 10 Calc. 
distinguished. A declaration affecting thepLmt- 
iff in a suit which is dismissed is not legal. 
CnHOTC JIaOTON- V. SnEOBABTT KOEE (180^),,- 
6 C. "W. N. 44& 

130. Sale by 


3 to 
fied 
ate 
led 
ifo- 
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HINDU LAW— ALIENATION— confj. 

7. .\L1ENATI0N BY WIDOW— 

(d) Settino aside Aliesatiohs, and Wisre— 
eontd. 

perty eold by her from the vendee on payment of 
such portion of the considcriition as represented 
moneys borrowed by the wi low for legal necessity. 
Phool Cfuind Lai v. iJujAoobuns Suhaye, 9 IP. Jt. 
lOS, and Muttee Bam Aoirar v. GopauISahoo, 
11B.L.B. 415, referred to Gobind SiNOn v 
Baideo Sinqu (1003) I. L. R. 26 All. 330 

13L Swi'f 6y a rewr* 

tioner to set aside a sale by a wtdoie — AfienaD'ott by 
a tcidoio— Limitation Act (YT of IS77), 3eh II, 
Arts. 91, 141 — Queehon of lau>— Admission by a 
pleader on a question of laie, effect of— Appeal— 
Praeliee. When upon the death of a Hindu widow 


HINDU LAW— ALIENATION— contd. 

7. AL1EN.\TI0N BY WIDOW-eonli. 

id ) Settino aside Alienations, and Waste— 
eontd. 


public by one Jagayya, who acted as trustee of it 
during his hfetime He died childless and his 
widow succeeded him as trustee. She continued to 
manage the affairs of the temple until October 1835, 
when she transferred the right of trusteeship to- 
gether With certain temple properties to the first 
defendant In 1897 the widow died. The plaint* 
ifTs as the persons entitled to be trustees in suc- 


Ait. 121 of the Limitation Act The property 
transferred with the trusteeship was only recover- 
able by the plaintiffs in their right as trustees, 


any such ratification or consent by the reversioners 
the title passed ipso facto ceases upon the death of 
the widow and it is not necessary to set aside such 
alienations within the meaning of Art 91 of the 
Second Schedule to the Limitat.on Act Hskirar 
Ojav Dasaratei Misri (1003) 9C. W.N. 630 

132. Gift by widow — ITiJoir, 

alienation by — Becerstoners— Declaratory decree, suit 
I., r _ .c-r, C. rr frts 91 , 

• Hiodu 

■ • (e bad, 

' . . . • jointly 

with her mother-in-law a deed of gift purporting 


fendants during the hfetime of the widow was 
adverse to the plaintiffs who derived their title 
“from and through “ the widow notwithstanding 
the fact that they are not her heirs in the strict 
sense of the word. Fydioantaii Jaoannadoa 
Row V Rauadoss Patnaie (1905) 

I. L. B. 2B Mod. 197 

134. Suit by reversioner— 

ITidoui — Alienation — fuiKy reversioner to eetoeide 
tAealienalion — Limitation— Limitation Act (XV of 
mi). Sch II, Art 91. The plaintiff sued in 1004, 
as a reversioner, to recover possession of property 
from the defendant to whom it had been given by 
way of gift in 1894 by the widow of a preceding 
owner. It was found by both the lower Courts 
that the aUenation was not justified by any necessity 
recognized by Hindu law. The defendant pleaded 
thattbe suit was barred by limitation. Held, that it 
was notopen to thedefendant torely on Art. 91 of 


_ Alienation by a 


Gohindo .fonrefar, I. L. R. 30 Cole. 433, relied upon. 
Ceoorauani Dasi r. Baidta Nate Naix (1903) 

I. L. B. 32 Calc. 473 

ISS. Alienation of temple pro- 

perty by widow — ■Suit to declare clKiutioii 
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HINDU LAW— ALIENATION— conc/i. 


7. ALIENATION BY WIDOW— concM. 

id) SziTiaa isiDE Auekatioits, aud Waste 
— conc?5. 

the widoTT. Mesbaw v. GiPJanuvdak Tewaw 

(1908) . . . . 12 C. W. N. 857 

136. ITAen «al« iya 

limited otcner for purpoaes htnding on rtc rewtton, 
aale not to he eet aatde, unleaa purchaai tMO»<y re- 
funded — liiffkt of jjreawmptue reierawner to aet 
aide such sale — B’idom not trustee for retmioner«. 
Where a Hindu TridrjTP, with a limited interest in 
property, sella the property under cirLurastanees, 
which render the purchase binding on the rerer- 
don the actual TCTeisioner after her death or the 
presumptive tcverslonei during her Ufetime, cannot 
have the sale set aside without refunding the pur* 
chase money. OhUer a suit to set aside such sale 
will be liable to be dismissed, if the plaint does not 
contain an oflei to refund. Where a presumptive 
reversioner sues to set aside such a sale during 
the lifetime of the widow without o0enng to 
refund the purchase money, it is cot competent 
to the Court to pass a decree that, upon the widow's 
death, the eale should be set aade on the person 
then entitled to the reversion rofuodio^tbe pur* 
chase money. Phool Chund tall v- Saghuiuva 
Suhaytt, 9 IF. P. 209, folloned. A widow is not 
a trustee fox the revei^onei, and, in the absence 
of other wayi of paying oil debts binding on the 
property, is not bound to raise money on her per- 
sonal security to discharge such debts, neither 
is she bound to mortgage the property for that 
puraoee, if such a course uould be more pte}udiual 
to her than a sale. SiKOast Seth Sakjtvi Kon- 
DAYA i*. Deattpadi Bayamma (1907) 

I. D. B 81 Mad. 163 


8. ALIENATION OF IMPARTIBLE ESTATE 


1 . - 


. Sale in execution of decree 


— Salt of “ right, title and interest ” of holder 
of mpartibfe zamiiidar* and menhtr of joint favnfy 
yot'erned hy Mitaka?iara laio-^ubiequenl reversal 
of inferprc/ation of law under tchirh sale teas held 
—Change tn nature of interest owned hy holder of 
iwpartihle estate — Change of law whether rttro$pee~ 
tire — Effect of sale under new interyrelalton of law. 
In execution of a decree against the holder (by 
custom of primogeniture) of an impartible zamin* 
dari, who was a member of a jennt family gov* 
emed by the Ultakshara law, his “ nght, title and 
interest ” in the estate was sold in 1876. By the 
law as then Interpreted such a holder had only a 
interest, and, except for special ]nMi£atle 
cauMs (of which the debton which the abovedecree 
was obtained nas not one), no power of alienstioii 
beyond bis hfetlzne. Subsequently this interpre- 
tation of the Uw was reversed by the Judicial <im- 
mit^e in the cases of Sartaf Kmn v. Deoraj Jitiar^ 
A Jf. 7S 1. A. SI ; I. L. R. 10 AIL S72, and Jiao 
Veniata 8uiya Mahipaii y Court of Wards, L. B. 
-S /. 'A. S3 I. E. li. 22 Had. 3S3, which decided 


8. ALIENATION OF IMPARTIBLE ESTATE— 
conefd. 

that the holder of an Impartible estate had an 
absolute interest in it, and made it alienable,’’un- 
lesa a custom against alienation were proved. 
In a suit by a pnichaser at the sale against (he 
successor by survivorshin to 
for poss * 

tbatthi 
in it : 

acceptei ..... uio- 


Naiceeb (11104) . . I. L. B. 27 Mad. 181 

a. e. 1. L. B 31 1. A. 1 
8 C.W.N.188 

i. Alienation of impartibla 

Bftj — Jfitalshora — Legal neetssUy, debt for— Cus- 
tom — Successor, Hahhty of — Paehta sawal, auliori/y 
of. AJieuatJon by the proprietor of an impartible 
Baj, which is ioBheDabJe by eustom, is valid if 
made for legal necessity; and bis successor,. 
who takes the RiJ by tight of survivorship^ 
is. under tbe Mitakshara law, hable for the debts 
proved to here been contracted for legal necessity. 
The Paths eaaol'is o work of authority In 
respect of customs preveiiing among the Rajas of 
the Tributary Mehals of Cuttack Ifttlanund 
Murdiraf v. Sretknrun Juggernath, 3 TT. E US, re* 
ferted to. Gopai, Peosah Bhakat v IUo^- 
HATH Deb (1905) . I. L. B. 32 Calc. 158 


9. ALIENAITON OF PATIA RAJ. 

- Potio Sa}— Eighty r*/ 

otieniUion — J/ortgays — Succesiibn avrvivorsAip— 
Paehis tawal — Legal nec'safty. It is contrary t^o 
the custom of the Patia Raj for the holder of the 
Raj to ahenato the property of the Baj, when h® 
has a brother as his heir. The expression prodnaa 
utiaradkiLari in the Pachia aawal includes a brother 
and is not confined to a son. When the brother o* 
the last proprietor succeeded to the Baj by surviTOt- 
rfiin. hedid 


Rasas Dibya SiHQn''i)BB (ID05) 9 C. W, N. 339 
HINDU LAW— BABUANA GRANT. 


5«**BABrAKA” GbANT. 

See lIisDV Law — MA isrESAScB. 

Sahuana 


eaouai“* 

'ienabilfly— Hindu Eaiiy~Milalshara--Dahvana 

operty, if ancestral in the granite p/tfase 

co-pareetitr, attacSed 6«/or« death — Cla\m-~ 
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niNDtl 1.AW— BADITAKA ORANT- 

eortctj, 

frvn atUithrntnt — JTijAj of decrte-holdtr la fotlou |>ro* 
fxrly — Cinl Proefdvte Code (Acl XtV of JSS2), 
«. 2i0 — Hegvhr fi/iL Property granted as t^Axana 
in aeconlance with the l-ii/arAnr of the Durbhani^ 
Raj to junior nembcra of tbe family for their 
maintenance is abrnable, subject only to the ullU 


property is ancestral property in the bands of the 
grantee, and a son of tbe gnntec acquires an 
interest in it at his birth. When the undirided 
property of a joint Mitahshara family was attached 
in execution of a decree against a co.parcener, tho 
fact that the property wa«, before tho judgment- 
debtor's death, proMstonally release<l from attach- 
ment under a. 28fl, Cinl Procedure Code, does not 
prerent the decree.hohier from a orbing out his 
rights Bcquired by nrtue of the attachment if 
subsequently to tiir judgment-debtor's death the 
order under a. 280, Ciril Procedure Code, is set 
aside in a regular suit, ^uraj Zfurui A'oer r. Shea 
Protad Singh, L. P € J. A. f'i { Ponomati itoy 
T. Prosunno Aarayan CAoioiAry, /. £. P. 23 
Cate. S29, relied on. Ram CtutcnBa Mahwari 
e. Utror^mTan SiKOn (1000) 

l.L.Il,{»3 C&lc. 1168 
B.e. 10 C. W. N. 070 

KmDU LAW-BANDHUS. 

L - Danithve, pre- 

fertnet amon^—ilaU Bandhue enlitled h pre/errnee 
ottr female Pandkvt ihovgh nearer in rfeyree— 
^cerelions, trAai are^AeertUone pnea witA etiale — 
Adverte ^session, title acquired bi—Parl'j holding 
under a deed or utU, uhieh is iniufid, cannot tel up a 
higher right than that claimable under the deed or wiU. 
It 18 settled law in this I'residency that a male Ban- 


dispotaL Where a female, hariog the hmited 
interest of a daughter or widow in an estate, 
spends the income, which is her absolute property, 
■In the erection of buildings on lands belonging 
to the estate, it must be presumed that she intends 
the buildings to be an accretion to the estate and 
to derotve, as such, on the persons, who would 
be entitled to succeed to the ettate. A person 
bolding land under a deed or will which however. 


T CASESI 

niKDTT LAW— BAUDnUS-HionfW, 

karta.^asehlswidowB, bywill.lhefstafo' because 
according to the law (Dharma Saitra) the hartathip 



deed or will. Vzseata ^’ilustMOA Apfa Rao v. 
POItESAKf VeSKATA PunCSIIOTUASIA JaO A^lJtADttA 
Gopala Row (1008) . I. L. B, 31 Alad. S21 

2. L&Qghtor'a daughter's son 

^itilalihara—Phinna gaura ^apinifa Pandhu. 
A daughter’a daughter’s son is a bandhu, and 
in the absence of any other heir he is entitled to 
succeed to the estate of the last owner. AruDClA 
r. RauSusiab Sixan (1000) 

I. L. E. 31 AH. 464 
HINUD LAW— CHARITABLE TRUSTS. 

_ ^arita&fe trusts 


be nominsl only, when no charity or trust is brought 
into existence, when there Is no proof of the appli- 
cation of the alleged endowmenta for the maintea- 



eie already impressed with the trust, the appoint- 
ment of tbe father as sole trustee is no such advant- 
age as such a right exists under tbe Hindu law. 


two executants of a deed cannot, after the death of 
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HINDU LAW-CHAMTABDE TRUSTS 

— eoncld’ 

Claries by other means. Per SaNKasav NatB, J.-~ 
The prorisioQ that the public shall have no ioteitst 
ia the (rust ctjnrerts it j’afo a prirate trust, 1 / any 
trust Is created, which can be put an end to at any 
time ; and the right to change the properties and to 
exclude or withdraw them as conferred by the deed 


HINDU DAW— CONTRACT— contd. 



Cbl. 

13 Sals 

. 4782 

14. TUAJfSPEB OF PaOPBBTY 

- 4783 

13. Vebbal CoNTR-icas 

. 4783 


See Vesuoh ann PmicniSER— CavzaT 
EuPToit 2 Bom. 430 : 2nd Bd. 408 


1. ASSIGNMENT OF CONIRACT. 


trust cannot, after his death, be enforced at 
the instance of a Tolunteer oven so far aa the 
properties as he may not have disposed of are 
concerned. A trust will be void, if the subject of it 
Is uncertain, as when it is to attach to such proper* 
ties as the author should not dispose of dunng his 
life. The doctrine applied by Courts of EQuity in 
regard to trausactious between persons staudiug in 
the fiduciary relation of father and child will apply 
even when the father takes only as trustee. The 
ground of interference lu such cases ts not any 
benefit derived by the father, but the presumption 
that the eon was not a free agent. The rule will 
apply when the person claiming is a volunteet with 
notice of the confidential relation : and the burden 
will be on such person to show that the eon under* 
stood the terms end did form an independent opinion 
on the matter. Recitals in the deed calculated to 
produce irresistible moral pressure, as the alleged 
wishes of ancestors, etc., will be endence of an 
improper exercise of parental iofiuence, when such 
recitals are not true, per Cunam S. 575 of Ibo 

p j. * _ 1 n . . . 1 j . _ .4 fw _ *u^ ^ — , 


JL. 4J. J.L 4A<Ui. X 

HINDU LAW— CONTRACT. 


CoL 

1. ASSIONUENT OF COSTBACT . . 477g 

2. Bills of Cxcbasqe . . . 4779 

3. Bbeach of Contiuct . . . 4778 

4. Ghakt of Eanb .... 4779 

6. Hdsbano and Wife . . . 4779 

6. Lien 478J 

7. MoNEvLENr .... 4781 
8 Mobtoaqe ..... 4781 
9. Kkcessathes .... 4781 

10. Pledoe 4782 

11. Peivcipai. AND SnaETY . . . 4782 

J2. PHOMissony Note , , . 47g2 


2. Small CavAt 

Court, JJadrtf. According to Hindu law, not only 
IS the beneficial interest m the subjcct'matter of the 


OBB JaNAKEE AuMAL V, MOOSZSWAHY CstTCY 

4 Mad. 176 

f BILLS OP EXCHANGE 

1. Notice of disboaonr— Suds 

hettoetn endorser and endorsee, Semile .• NoUce of 
dishonour as between endorsee and endorser on bill 
trausactioDS among Hindus is not necessary, unless 
by want of it the endorser would be prejudiced • 
BouAiuirrix r. Bburo Das Josttbby 

7 B. L. B. 431 

Qopxv Das t>. Au . 3 B. D. R. A, C. 198 

8 . 0 . after remand. Au v. Gofal Das 

13 W. R. 420 

See AsvKi Raai AounwALLA v. NtTrium 

21 W. R. 63 

2. Evidence vf ««• 

tarn. Queerc ; IVhether notice of dishonour of a 
bill of exchange is necessary as between Hiodus 
Semhle - ft is a point to be determined by evidence 
of custom SUUBOOKAUTB GaosE V. JennooNADTB 
Chattebjee ..... Cor. 88 

See Pious v. Golab Ram . . 1 W. R. 76 

3. Omission to ghe 

notice — Discharge of draiesr. The omission by 
the holder to give notice of dishonour dischaiges the 
drawer of a hundi from liability. Jeetus Lati v- 
Sqeo CntTBN .... 2 W. R. 214 

4. Pules 0 / Enghsh 


himself agaiust the claims of subsequent 
~ Saw? r. Nprsi>qram . 12 C. LR. 833 

3. BREACH OF CO.VTRACT. 


Action for breach .of.,®®?? 

tract— Act X/I’ of 1840, Act XIV of 1810 did 
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HINDU DAW— CONTRACT— fcnU. 

3. BREACH OF COKTRACT— eonrW. 

f30t*pp)j foeontrsetj bclwrcnllindua. D^JIIihIii 
U w • purchaser may rcco> cr lo an actino for breach 
of contract to (Ichrcr goods not only double the 
camcst.moncy, but also damages for the non* 
delivery. Altar Cntni r. VA^Dll,A^OA Ciinn 
1 Uftd. 0 


4. GRANT OF LAND. 


e Moo. 1 A. 267 
See RoBBisn Chowder CiiowDERT r. RairKDEa 
Kisbobe Roy Cuowonnv . 10 W. R, 203 

end AsoRTJiorT . . 1 Ind. Jur. 0. S. 135 


6. HUSBAND AND WIFE. 

See HWDU Law— RES ttruTios of Cos* 
jroAL Bioirre. 

L — Liability of Trife for debt 

coQtraoted during corerture— ITidete^Se* 
fnarrio 7 e— Liability of uidow vko ha^ re-tnarriti 
for debt contracted durin;; •uidouAood— SiridAon. 
A Hindu woman who was a widow when ehe exe* 
ented a money bond, but has eubeeciuently re* 
married, la personally liable for the debt. Her 
liability is not restricted merely to her stndban. 
Naualcbabd V Bat Sdita 1. li. B. 6 Horn. 470 

2. Liability of wife, extent of 

— StridAan A Hindu marned woman who con* 
tracts jointly with her husband is liable to the ex* 
tent of her stridhan only, and not personally. 
Nabotau V. Nakka . I. L. R. 6 Bom. 473 

3. Liability of wife for neces- 

saries — Presumption of aqeney for husband. In 


this presumption is not so strong as it is 6y 
Englisb. ViBASVAJii CiTETTi V. ArrASTAMi Cinrm 
1 Mad* 375 

4. Liability of wife for debt — 

ir»/« t’olan/an'fy ceparafed from Aiwband. Under 


HINDU LAW— CONTRACT— oneW 
A HUSBAND AND WIFE— conelf. 

fW e) JS4J /decided Snd February 18C3), and Son, 
Sp. Ap. of /SC9 (decided 17th January 1870), ap. 
proved and loUowed. NATiimtiAi BniiuLr Jat- 
tian RitJi . I. L. R. 1 Bom. 121 

6. Hindu married woman, 

olToct of Joint and soparato contract by — Sir\- 
dhan — Separate properly. A contract entered into 
bye Hindu married woman jointly with ber husband 
end separately for hcisclf must, in the absence of 
special circumstances, bo considered as entered into 
with reference to her stridhan, which is analogous to 
a woman's separate property in England. GoTiBD* 
3t KtnMjt r. Lakiimidas NATnuBnor 

I. L. R. 4 Bom. 818 

O. Liability of husband for 

wife's debts, A husband (Hindu) is not liable for 
a debt contracted by his wife, except where it baa 
been contracted by bis express authonty, or under 
circumstances of such pressing necessity that his 
authority may he impIietL Frai r. MAnAHEO Fra* 
SAP . . . . L L. R. 8 All. 122 

7. — ■ — CoTerturfl, effect ot—Enyhsh 

fair. Tho proposition that ererything acquired by a 
woman dunng coverture is the property of her bus. 
band has no foundation in Hindu law, Rasusaui 
rADEIVATCin V. VlRASAMl PAPEIVlTCnt 

S Mad. 272 

B. Hindu V7i£»— Transaction in 

her <nen name — Wife's right to sue wWAout joining 
hus^nd— Presumption as to separate properly— 


UaNADA SC5DABI DaBI t. MaIUKAKPA S^RTAXAB 

2 O. W. N. 387 

8. Deed of separation — Agree- 

went untAouC con»id€raCioiv— Contract Act (IV of 
JS72), s 25 (t). By a registered deed executed by 
the defendant in favour of the plaintiff, his wife. 


for arrears oi inainienancetiue:— xieia, Uiai ineie 
was DO connderation moTing from the wife, for 
the promise by the husband ; it was a Tolnntary 
arrangement on the part of the husband, and the 
present suit could not be maintained That a 25 
of the Contract Act did not apply, the consider- 
ation of natural love and aCection being directly 
opposed to the recitals in the document. RaJ* 
LOSSY Dabbe V. Bhootratq Moosxbjxe 

4 C. W. N, 488 
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DIGEST OP CASES. 


HnS’DlI LAW-CONTEACT— 
6. LIEN. 


HINDtr LA-W—COnTKACr-cbfli^. 

0. NECESSARIES-ctwW. 


— Deposit of title-deeds of land 

in Island of Dosj'ba^— 'Cres/ton o/ lun. Alir^o 
created by verbal contr-jct aod deposit of fiGe* 
deeds of I'mmOTeable property in the Island of Bom* 
bay by a Hindu in favour of a Hindu cpbeld. 
JifaNDAs Keshavji V. Fiusrjt Nasabiui 

7 SoSL O. C. 4S 


7. MONEY LENT. 

Demand, money payable on — 

Zimihiiion^CaiiJre cf arfion Where a sum vaa 
lent at interest, the principal to be payable on 
demand : — Held per Norsian, J., that by Hindu law 
a demand will be necessary, and hmitation would 
run from the date of the demand. EnAAiitaiuYi 
Dasi V. Abhai Charak CnOWOHBY 

7 B. L. E. 489 : 18 W. E. 184 
(Contra) Paebati ChaBas Mooeewi v. Uam- 
SAtAVAK JiATILAI. 

5 B. L. R 396 : 16 W. R, 184 note 


8 MORTGAGE. 

1. — Jlortgage of future crops— 

Validiit/ of ntrigagt. Quart . As to the validity 
in Einau law of a mortgage of future crops. Kb- 
PASi Btn RAntr V. ArnASAUBKar 

8 Bom. A. 0. 11 
8. Irtortgage without poeee6« 

flion— rob'driy of nort^atje. A mortgage with- 
out possession la not by Hindii law aosolutefy 
invalid, but is binding between the mortgagoraud 
mortgagee. CaistaJiUN Buaskar v Sinviu»i 

Hari 9 Bom. S04 

See Kei^qbasi Narayam v. Govrao Braskar 
8 Bom. S75 

3. Daw m Guzerat — Pnorittf — 

Itejtilralion — Nouce. The rule of Hindu law 
that a mortgage nith possession takes precedence 
of a mortgage of a pnor date, but un> 
accompanied by possession, docs not apply to 
Guscrat. Where in Guzezut the defendant, a 
puisne mortgugec, in possession had notice of plaint, 
id's prior mortgage, the defendant was held not 
entitled to claim the benedt of the above rule of 
Ifindu law. Bcdstration could not of itself alter 
this rule of Hindu law except so far as eSeci may 
be given to it by statute, and registration secures 
the same object which the Hindu law intended 
to secure by requiring possession, tvs., notice to 
subsequent incumbrancers of tbe existence of a 
prior incumbrancer. IrcifAiuu Bayarasi v. Bai/i 
oAOa li Bom 41 


0. NECESSARIES 

Power of widow entitled to 

mntntenance to bind heir for necesaarles. 
There is no rule of Hindu law which recog- 


nizes any authority in a widow entitled only to main- 
tenance to make contracts for necessaiy supplies 
hittdtng upon the heir ia possession of tbe family 
property and Lable to maintain her. Ramasaiiy 
Aixas V. MiXAEsm Ai»ui, . 8 Mad. 409 

10. PLEDGE. 

2^ .Accidental destruction of 

property pledged. JBy the Hindu as well as 
by tbe English law, a editor in whose hands a 
pledge has accidentally perished is notwithstanding 
entitled to recover his debt in the absence of an . 
agieement to the contrary. Vitooba taiab 
UxBA V. CflOTA Lax, TirsARAai 7 Bom. A. C, 118 

II. PRINCIPAL AND SURETY. 

1. — ^ — Suit against surety — Pri«i'- 

pal not svtii. A suit may be maintained against a 
surety, according to Hindu Jaw. although tha 
principal debtor has not been sued. Totakot 
SHANO ntW liBNON V. KTOOSIIfOAL KaSIT YaB/P 

4 Mad 100 

12. PROMISSORY NOTE. 

1. , Consideration— Boeumenf not 
«fflpor/ta^ eonsideralion In a suit coder the Bills 
of Exchange Act to recover R 1,200 on a promissory 
note Hr/d by pEACOcik O. J., that tbe suit, being 
between two Hindus, must be decided by Hindu law. 
By Hindu law a promissory note does not impc^ 
consideration, and therefore, where it was 

that tbe defendant actually received only R700,. 
tbateum was all the plaintiff was allowed to re- 
cover- RaaiLAi; Moosebjic V. Habak CHtROBA 
Dhab 3 B. D. E. O. 0. ISO 

2. Liability of minor — 'S'wiV <”» 

prowMSory note ueetiUd by mother of a minor, m hta 
guardian, in reepect of a debt for ichich the minor s 
ahare *n ttt ancestral estate was liable — Liability of 
minor to the extent of hia share tn the ancestral estate. 
The mother of a minor executed, as his guardian, a 
,, .3oS,» f-,,. whiehthe 



13. SALE. 

. — .. .v.,j!dity 




( 4783 ) 
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HINDU DAW— CONTRACT— fonfM. ] 

14. TRANSFER OF PROPERTY. 

See Lease — C ossniccnos. 

1. Ii. R, 28 Calc. 720 

L Exchange of land— AVeAsiJv 

cf trritlen ctchan^ J^y Hindu law an cMchango of 
lands followed br possession need not be endtncctl 
bj writinc. iSroiMe In no case does tbe Hindu law 
appear absolutely to require writing, though aa 
evidence it rrganls and inculcates a writing as of 
additional force and ratue. Haktexa RAYAraiiAJ 
r. CnEEtmi Vexeataiuj , , 1 Mad. 100 

•CiuMTA Sammal t. ViiATAtrMAE . 2 Mod. 37 
pALAMTAEPA CnETTI r. AnCUOAM CnETTt 

2hlad. 20 

KnjsnxA r. Ravappa SoAXDiuaA . 4 Mod. 88 

RooEso r. Hadho Doss 

1 N. W, Ed, 1873, 60 

2. 21ode of transfer — IVhal 

transfer of property No special node of transfer is 
required by the Hindu law j eren a verbal tranafer 
is sufficient. HtmTunsnan v Sheo Drau Ram 
Saboy V. Giieo DvAt. Balmokano V. SbxoDyai- 
Babi Saooy r. Bauiosakd 

L R. 8 I. A. 269 : 26 W. R. 66 

' 15. VERBAL CONTRACTS. 

— Verbal contract, validity of 
—RegMlreilioti Ael There is nothing m the 


Doe d. Seegsbisto v. East Ikpia Compakt 
6 Moo. I. A. 207 
HINDU LAW— CONVERSION. 

CAon^e of rtU- 

giem^Effeet of conversion of a member of a joint 
Hindu family to 2Iu?iammadanism—~Jleguhition 


verson was to make the son sole owner of the pro* 
perty which up to that tune had belonged jointly 
to bin and his father. Held, also, that a compro* 


Bioners 


only be found by a decree made after 


< 4784 ) 

HINDU LAW— CONVERSION— concM. 


T. DeoSaran, 1. L. 


■ * ' ' , /»nnljronie«r 

■ ■ Sheo liarain 

* ■ . ; Jtram 

■ ■ . , , Sant A'umar 

R. S All. 51>S ,• Ram Samp t. 


HINDU LAW— CUSTOM. 

1. CESETULI.T .... 

2. Anomox .... 

3. AmuATiox OT Sos (Iixatam) 

4 Appoistmest 0? DAUOnTES . 

C. AssAst, Law ik . . . 

C Caste 

7. DlSBEWSOS 

8. Exdowjizxts . . , 

9 FAWitT, Maxaoemext op 

10 luMORAE Customs 

11. iMPABTIGIUTT 

12. IKBEIUTANCB AND SCCCESSIOK 

13 ManoMBSAXS . 

14. tlABBlAOB . . . . 

15. UiokattkoFamiues 
I fi. FRIMOnESITUBE . 

17. Trustee, Succession to 

18. Ukcebtais Custom 


Col. 

4784 

4786 

4789 

4790 
4790 

4790 

4791 

4791 

4792 
4792 
47D5 
4801 
4807 


4814 

4814 


See Hindu Law— Adoption- Who may 

OB MAY NOT ADOPT. 

I. L. R. 27 Bom. 482 
Sec, alro, the particuiar head off 
Hindu Law which is applicable. 

See Malabar Law — Custom. 

inheritance and euccession — 

i8e« Letters op Adsiinistration. 

I. L. R. 28 Calc. 608 


I. GENERALLY. 

1 . ' Nature of custom — Requisites 

of custom. A custom is a rule which in a particular 


Hubpubshad V. Sheo Dval. Rasi Sahoy v. 
Sheo Dyal. Balmoeund v. Sheo Dual. Ram 
Sahoy p. Balmoeund 

L. R. 8 I. A. 269 ; 26 W. R. 66 

2. Origin and force of custom* 

ary law. The question of the origin and binding 



( 4785 J 


DIGEST OF CASES. 


( 4780 ) 


HINDU LAW— CUSTOM-ccflW. 

1. GENEBALLY-<<?ncM. 

force of customarj ]af7 ducussed, and the authoritie 
upon the subject cited and commented upon. Tasa 
CoAKO V. Be£b Bast . . .3 Mad. 60 

3. Operation of Cuetom— Ciufow 

not judtciaUt/ recogntttd, Avthonti/ of. A custom 
nhich has nerer been judicially reco^ieed cannot 
prevail against distinct authority. NarasaUai. t>. 

BAuaiAMACnABLU . . . 1 Mad. 420 

4. Effect of tmetoin when 

proved to exist. Where a custom is proved to 
exist, it supersedes the general ia\r, which, 
however, still regulates all beyond the custom. 
Sabtaj Kt 7 aei V. Deobaj Kuabi 

I.L. R. 10Aa2^2 
L. B. 16 I. A. 61 

5. Usage different from normal 

law and custom — Onus of proving utagt. When 
amongst Hindus (and Jains are Hindu dissenters) 
some custom di0ercnt from the normal Hindu law 


HINDU LAW— CUSTOM-conJi. 

2. ADOPTION. 

1. Custom not allowing adop' 

tion gorerning s family not subject to 
Hindu law — Construction of gift — Burden of 


in ordinary way s^^et up. Boaovakdass* Tejmai. 
V. Rajsul alias HtBAJ.an LAcanfAtroAS 

10 Bom. 341 


‘ Evidence of custom varying 


enforced their right under the general law. Raka 
Habs V. ScBoiAia . I. L. B. 16 All. 321 
^ 7. Evidence of custom— Judicial 


beenrec — ’ *' ' 

tion are 

custom. , • ■ 

2 L. It 

Chunnoc • ‘ . 

B/louvint, unreported, referred' tom fi 
Ji. U. 3SS, and Behart Lai v Sookhasi Lai, ooro' 
ported, referred in G N. IF. dS5, commented upon. 

inisiBBc Kath V. Gayan CuAifi) 

I. L. B. 10 All. 87B 


nho allied it to be so ; whereas, if the family had 
been generally govern^ by Hindu law, the onus 
nouid have been on those who alleged the exclusion 
of the right to adopt Baiak UisKnoXk Siuqh v. 
Ram Chum Ma)moadar, S 2). A 28S0 p. SO, 
referred to, as showing that even in a Hindu family 
there might be a custom which barred luheritsoca 
by adontiDo. FA:fKfOBA Dbb RarBAr v Rajes- 
wabDas , . . I, L. B. 11 Calc. 403 

L. E, IS I. A. 72 

2. Adoption by untonsured 

widow— Fwrfeaee of customr~-Custom of caste — 
Opinion of caste expressed at meeting — ValtdAg 
of adoption. For the purpose of ^cimog ^hat 

was 
wing 
les of 

auopuuu tu me cabiv. auu lu evtij' nui-a 


rely 

•nco 

I tbly 

« ave 
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HINDD LAW— CUSTOM— «mli. 

2. ADOmOK— 

their heads, ami that it « ould prove notblnf more ; 
and with regard to the opinion of the caste, that 
inch opinion, even if cxjiressed by a majority at 


3. Plurality of adoption— 

Dancing girl ca’tt — Immoral or illegal jntpoac of 
adoption As a matter of private law, tho class 
of dancing women being reeognito*! by Ilmda law 
as a separate class haring a legal status, the u«age 
of that class in the absence of positive legislation 
to the contrary regulates righta of atatus and of 
Inheritance, adoption, and survivorship. A dancing 
woman adoptetl two daughters, of whom the latter 
WES adopted in the jear 1851 It was found that 
the custom obtaining among dancing women in 
Southern India permits plurality of adoptions. 


illMad.214 

4. Adoption by temple dancing 

■woman— BijAt ©/ adopted daughter — flight of 
nit— Adoption made vith intention of firoehtuting 
minor— Penal Code, * 373- Suit by the adopted 
daughter of a temple dancing woman, deceased, to 
cornel the trustees of the temple to permit tho per- 


6. Adoption for illegal purpose 

—Devadati. The plaintiil sued aa the adopted 

hat 

■ ■ tho 

tion 

even curing ucr luuiuiiiy. xitui, luat uiv uuvptiOD 
was invalid. Suenn r. JaLaraKSBi 

I. L. B. 21 Mad. 229 

6. Adoption among Saroogi 

Agarwallas of Barh — Joins, Customs of, and 
law governing. Where a custom to the effect 
that the widow of a sonless intestate (amongst the 
Saraogi Agarwallas of Barh) takes an absolute inter* 


parties wesioeo .tieiu.iu uus vau', lust uu auui 


niNDU LAW-CU8TOM-ftf»W. 
2. ADOPTION— conW. 


I 


tlngnwheti. IIasdit Kozr c. Pnoot CiiAJfD L^l 
2 O. Vr. N. 154 

7. Adoption by widow of 

Oawal Jain sect without authority ofhus. 
band — Customs regulating personal rights and 
status of family — Effect of conicrsion from one 
s/ct of //induism fo anofAer. The adoption of the 
tenets of another sect of Hindiusm will not neces. 
saril^' affect the law a and customs by w hich the per* 


affects by the con\ ersion of the family to Vaishna* 
Tisffi. Podmahiman Deli CAcinfAroni v. Court 
of Wards, J. L. Jt. $ Cate. 302 . L. B. 8 I. A. S29, 
distmguubed jPtoobun j/egee Delta r. Dam* 
UshortsUhnTjee,3W. P P. C IS: 10 iloo. 1, 
A- 27$, and Pvddo Kumaree Ddiet t, Juggut 
AisAore Achargee, /. L. B. S Cals. 61S, referred to. 
Manis CnAMD Golsciu r Jaoat Settaiu Frax 
KmtAiu Bifii . . Z. L. R. 17 Calo. 613 ' 

8. Adoption, Caste custom pro* 

bibitisg— AToJtro Kunhi eosle at Ahmeialai— 
Conseitnte of the mernbers of the taste— Nature of 
proof required— Vmfom and persutenl usage 


lished that there had been, as a matter of fact, two 
previous adoptions by widows which were not 


Patel Vakokawax Jeeisak v. Patel Afi-«nT.<r r 
CbuxiLAL . . . I. L. ^ 16 Bom, 470 

9. — — Power of sonless widow to 
adopt a son without permission of husband. 
— Jains — Saraogis. Judicial decisions recognjzin'r 
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HUTDtr L AW— ODSTOST^obW. . 

, 2. ADOPTION— coflcW. 

the ezistenco of a disputed custom amozipt tha Jains 


HINDU LAW-CUSTOM-contd. ‘ ! • 

3. APFILUTXON OF SON (ILLATAM>-c^«W. 

of ^ -Viiagapatam dfatrict. NAfiAStiou Raz« 
v. VsEiUBiLiDSARAZi; .< X Ii. H, 17 Mttd 287 

4. APPOINTilENT OF DAUGflTER’ - 

' ■ — Power to appoint daughter— 
Onat of -ptoof Delfg'iUo'n of pTioer. The cus- 
tom of Hindu law, under which a father, in default 
of male issue, might appoint a daughter to be as & 
son, or appoint her to raise a son for hu», jf not obso- 
lete, M appears to be the opinion of the text-writers 
IS one which in modern times docs not seem to haw 
been brought under the consideration of the Courts 
of justice la India. Assuming the custom to exiit. 


1 . Jj. 1 ;,. *i4 OuxU. <>« J 


. • 5. affiliation of son (ILLATAM). 

1, Status of affiliated eon— 

lUatam or a^i'iUon. of a ton—UiMrtcit of Bdlary 
and Svrnoei The custom of tllatam (afB)iatioo 

• ^ • 1. .iMAnv XUa SfAtAfi TTanit rap 


power may he exercised by a surviving paternal 
grandfather 5 and (lii) whether the aSIhatiou is effect- 


AtBrining case in High Court, 

6E.I,.K. 442 1 14 W.E.D7 


6. ASSAM, LAW IN. 

— Sitailftritjr to Bengal law— 

Ahsenee of pro?f of custom la the absence of any 
proof or custom to the contrary, the Hindu lawin 
Aesam is similar to that prevalent in Bengal. 
Deb^ Dabea V. QoBixno Deb 

11 B. X H. 181 note 

16 W. E. 49 


6. CASTE 



X X. K. 4 Mad. tP'i’A 

2. Eighte of BUocession in ils 

natural family. Under the custom of iUatam 
(afBJiation of a son-in-law) which obtains amongst 
the Reddis or Pedda Kapu caste of Vellore, tbo 
Ihatain son-in-law docs not thereby lose his tights 
of succession to the estate of his oatural father’s 
divided brother. BalabaiiX Rsddi v, Pzra 
BEDCi . XX. B.eMad.207 

9- lUatam adoption — Ijthtr. 

There is no evidence that the custom of 
fffatmn adoption easts among the Kondarftzu csste 


mistaken behef tfiat he bad committed a caste 
offence, the expulsion was illegal and could not 
affect his rights. Per Kernak, J. — -A custom ot 
usage of a caste to expel a member in f»s absence 
Without notice given or opportunity of explanati^ 
offered is not a valid custom. KniSBKASAiii Ciib« 
V. VctABAMi CaETn . X. X. E. 10 Mad. 183 

g- - Power of the head of a caeto 

respect of caste customs— 
of C%vU Court. In a matter reUting to 

toms over which the ecclesiastical chief baa jun- 

dictioQ, and exercises his jurisdiction 

«ad in conlonnity to the asage ol caste, yi 

Cbnrta cannot interfere. A guru as head of s 
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HINDU LAW-:-CU8TO’M-<onfi.'^ 
0. CASTE— cowcW* 


cited nod followed . OAKirATI BnATTA v BhaIiati 
SWAMI .... r. L. R. 17 Mad. 222 


7. DISHERISON. 

Disherison In favour of son- 


Cnrm 1 Mad. 61 _ 


8. ENDOWJIENTS. 

. j. Principle to be observed . 

in dealing with Hindu endomnenta — | 
Eit'denee of ewefo/a. The imporUnt |>nnciple to Lo , 


whose affairs have become the subject of litigation 
and to be guided by them. The custom and practice 
in such matters la to be proved by testimony. A 


PATi V. PrniAHATAQua Pillai 

li, H II. A. 209 

2. Dancing girls attached to a 

temple inheritance — Ttmple endowment — Sne- 
cesston lo the office of a dunang girl connected intt 
such lempU — Public poUcy — Right of suiL The 
enstence in India of dancing-gvils in coonec- 


management, and if it was the custom of the temple 
that the actual incumbent of the office of da n c i n g 
■girl in the temple should nominate her successor. 


UrNDU LAW— CUSTOM— eonf./. ‘ ' 

' 8. ENDOWMENTS-conefi' , 

the Courts of law could not refuse to recognize It, 
such custom. being recognized in the country. 
Taiu Naikis p. NAifA LarsrmAh 

I.L.B. l4Bom.OO 

0. FAMILY, MANAOEilEOT OF. 

L Right to • manage family— 

Tatnily compact, power of revocation o/— Alija- 
senfaiui law — Yajatiian. TTio giiestion whether, 
acconling'to tho Aiiyasantana usage obtaining in 
South Cunan, the senior member, malo or female, or , 
only the scoior female, is tho de jure yaj'aman^ 
(manager) of the family, is not concltiiled by author- ' 
ity and cannot bo deteruiiued without evidence of 
usage By a family compact (between all the 


ecnior female, assuming that she was ife jure yaja> 
roan. could not arbitrarily revoke this errangemeut. 
Dew V. Deyi . . I. L. R. 8 Mad. 853 

2. — I Aiiyasantana Jaw— Fo/oman 

—The tighU of the senior member of the fanilg 
being a female The senior member of an Aliyasan* 


sufferance of the yajaman'for the time being. 
Uabaunqa p MimYAMMAa 

^ . I L. R. 13 Mad, 462 . 

10. BDIORAL CUSTOMS. , ' - 

1, Usages among dancing 

girls (naikina ) — Usage as a source .of law~ 
Panclions of Courts of law and of the Ltgiilature in 


The practices of an abandoned class arc, no 
doubt, a usage in the sense of a tolerably 
UQiiorm senes of acts, but they do not therefore 
Bpriog from a 'consciousness of compulsion, but 
rather from mere habit, imitation, and ignorance. 
Such usage is not a law, for over it presides 



recognize certain principles as essential to the com- 
mon welfare, it no longer lend its sanction to 
acctional practice at variance with the principles 
thus recognized. It is only accordmg to the stand- 
ards of the Hindu law that a usage has coercive 
force amongst Hindus ; and what the Hindu law is. 
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HDTDU IiA'W-CirSTOM— confe?. 

10. IMilORAL CUSTOMS— cobM. 
must, lor the pttrpcses o! secular justice, depdod 
on the general sense of the Hindu community. Al- 
though at one time in India the existence of com* 
paniw of temple sromen may hare been thought 
not so repugnant to the essential principles of the 
I’edic Code as to prevent their recogmtioti as & 
soorce of latr for themselves, it is not so at pre. 



not by repetition become a costomary law. A 
costom, in order sot to constitute it such, hot to 


requisite degree of maturity. It is the fnsetion 
of the State to enforce it when it is ascertained 
and pronounced upon by the Courts of law. 
Judicial decisions by which customs m India 
haie been recognized are not to be regarded 
in precisely the same way as jadicial decisions 
with reference to cuatoma in England. In Eng- 
land what the Courts have definitely propound^ 
becomes by that very process a part of the corntnoo 
Jaw, that is, of the Jaw dcnving its force from the 
custom of the realm or of the whole commuiuty. 
But in India it is usage, as such, to which the Courts 
are commanded to pre effect. A custom, how. 
ever, may ' -s— ' -v J »-.> -v 

cognition i 

a usage cai ■ 

community 

the commi j , , 

changing phases, or else the behest of the soveiei^ 
will eventually he defeated. As the mind of the 
Community becomes enlightened, its legal convio. 
tions will change, and ibis will constitute a change 
ID its common taw, as that law must Iroia time to 
time he recognized and recorded m the Cburta. 
iUTOtTBA NarKis c. Esc K’aJEi't 

I.I>.H.4Eom. 546 

^ — Immonl evttom, 

♦ml lo dfclare eziit^ce of — Public policy, custom 
fonirtiry lo In a by tbo dancing girls of a 
tetnp'c tUiming to have by custom a veto unoa the 
Intrcduclii,!) of any new dancing girls into the ser. 


HINDU DA-W— CUSTOM-contf. 

10. IMMORAL CVSIOZIS-<onc7J. 
vice of that teronlc, and praying for an inquiry as 
to whether the dnarmakarta of the temple was a fit 


beVecogniziog an immoral custom, tic., for an asso- 
ciation of women to enjoy a monopoly of the gains 
t4 prosthutioD, — a right which no Court could 
countenance. Cltns>'A Ujnuvi f. Teoabjj Chxttt 
LL. M-lMad. 10S 

3- — Jmmo^l custom, 

suit to dttlare existence of—Beredtiaty office ici'tA 
endouments or emoluments nftocAaf, emt to ejto6- 
fisA Tsght to. Thn suit was brought by a dancing 
girl to establish her ri^ht to the mirasi of dancing 



L-Ii. 1 Hoi. 161. On second a^^alv— 


• 4. Marriago by permissioa of 

caste TTithont divorce — A’a/ro mamaqe — 

Immoral custom. A custom which authorizes a 
woman to contract a natra marriage without * 
divorce, on payment of a certain sum to the caste to 
which she belongs, is an immoral custom, and one 
wh^b should not be ludicially recognized. IJJi 
HarszLau . , . 7 Doia. A, C. 133 

6, Custom of divorce— fhele 

eweCom. There is nothing immoral in a caste custom 
by which divorce and re-marriage are permissible on 


jj, ^ • 

e. Custom recognizing heir- 

Bblp in Hlegitimate son-ySen 
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II. IMPAUTiniLtrY— c-wif. 
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U LAW— CUSTOM— criitf. 

II. iMrAiiTiniLirr. 

Impartible cstat*— Parii- 
it* to A cn*1om of Imprtibilily rnu't b* 
proTful in cnirr to control th<* oprntion of 
insry llm'in Uw of forcc»«ion Th** f»ct 
c^lAtc hii4 not lx*cn p4rtitionc<l for mz or 
'•nmtiona »loc* not dcnnrc the mcml»fn of 
il.v to which it jointly bclonc* of their npht 
tion Dctrtao .‘«i'ran r. Dari FiKaii 

13 a L. It. 105 : 10 W, TU 142 
L. R. 1 1. A- 1 
— . Cu*tom nM la 
i rufreMion. Tb»t rh caIrIc ta imrartihle 
t imply that it is reparate ami no to W pir* 
y the Uw Rpnlie*Ue to R»p*fatc fuccc^sian. 
T the prnenl atatua of r Hindu family be 
•divided, property which la joint will follow 
id propert.t which is separate «ill follow 
•, cour^ of auceewon. bince In documents 
a Hindus and in the MitaLshsra lUwIf it is 
woaI to Cad the leading members of si class 
lenlioned when it is intended to conprehemi 
ole class, a written statement of a family 
, whereby an impartible estate passes, in 
nt of the holder u^ng snthout issue, to hit 
r brother or his eldest soo, need not be con* 
IS limiting the coUstenl succession to tbe two 
amed, hut as proridiog generally that on 


.. ", < ■ ■. !• " 

li. R. 2 L A. 283 

raing the decision of the High Court in 
USE Koeei r. CnowDirnv Chistamok 

20 W. R, 247 

ilitakshara laxe, 

tnc Kith. US, the father of the 

1, nho was in jwssession of an estate in 


lered that all his property should be forfeited 
Temmcnt. On the IGth April 1 Sj8, B S, 
been arrested was tried and convicted on a 
of rebellion, and sentenced to death. The 
:c was earned out on the 2l8t Apnl 18r>8, 
I order was made on the same day by the 


that the estate was granted to the ancestor 
for his maintenance, and wus, by the terms 


which (he estate was Impaiiiblc and descendible, 
according lothe Uwof pnmogeniturr, on the male 
hnra of the onginai (mntee s and that, by (he 
Milakshara taw so modifie«l, the plaintiff bc^me 
on hia Idrth co*owner with his father In the 
c<tatc. and on hi* father's death became entitic'i to 
it, notwithstaniiing (he sentence of c^onCscation 
pronounced againite HS. /frfif, on the case made 
by the plaint, that the estate was not shown to be 
inalienable; the fact (hat the grant was for 
maintenance, and to the hem male of the original 
grantee, would not render it so. Ilrtd. on the 
caw* made in the wntlen statement, that the Slitalc- 
ahan law did not apply to (he case ; that law by 
which each son hat by birth a property in the 
paternal or ancestral estate is ineonsisteot with 
the custom that the estate was impartible and 
descended to the eldest son. KariLXAmi Saiiai 
Deo r Goteh'cmext 

13 B. L. R. 446 s 22 W. R, 17 

4 . , — — , Pruumplion at 1 } 

fnrtihifity— Gunfen ©/ j/nof—Dafiyfyit ntm htid 
by dfoai. In a suit for tbo partition of part ot a 
deshgat Talan. bronght by Ih© younger brothers of 
a joint Hindu family against their eldest brother 


desal to show that (fie ratan had, contrary to 
tbe general Hindu law, been inherited by him alone. 
U was for the desai to show by ondcnce of tho 
nature of tbo tenure of the ratan that it was im- 
partible, or to show by evidence of family custom 
orofdirtrict, le., local custom, that impartibihty 
attached to It, such evidence being strong enough 
to rebut tho presumption of the prevalence of 
the general Hindu law. Vfbera lVit> deteTidantln 
a suit for the partition of a deshgat ratan 
held the hereditary ofiice of desai and the 
ratan was properly apjiertaining to the oiGcc, 
(he decree for partition was accompanied by a de- 


' L. R.'? I. A. 162 
5. — ■ Alienation not 


Ktrasi 

6 . 

tioR, vtage modifying, 
tbe owliury law 
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11. IMPARTIBILITY— con«. 


17 W. R. 663 
14 Moo. I. A. 570 
Sebcma Um\h V. Pamiban Vitil Mabya 
CooTHY UWAH . . 16 "W. R. P. 0. 47 

Lucuman Lall t>. JIoncN Lall Bhaya Gatal 

le W. R. 170 

7. — Customary law 

of inheritance of eeriain iamtndaris in and about 
Madura — ImparltUe ra). The pnncipal issue on 
this appeal was whether the defendant was entitled 


the Saptur, zamindan in preference to the plaintiff. 
Both the mrties were sons of the late zamindar. 
being hall-hrothera, sons of their father by different 
uotbera The plaintiff was the elder of the two, but 
the mother of the younger bad been married by the 
tamindar before his mamage with the mother of the 
elder. In virtue of his seniority the elder brother 
claimed, 'ne younger defended the suit on the 
title that bis mothers marriage with the raja had 
preceded the marruge of the plaintiff’s mother, 
alleging the custom to prevail in the zsmindarias 
above stated. The Courts below, having considered 
the evidence, found that the custom was jiroved lo 


HINDU LAW— CUSTOM-<onW. 

11. IMPARTIBILITY— conW. 

gift would have been void.. Bat, there being the 
above custom, the question was how far the general 
law Ti'as superseded, and ivhether the right of the 
son to control the father’s act in this respect was 
beyond the custom. Ileli, that in regara to im- 
partible estate the son’s right at birth did not 
exist where there was no right on his part to 
partition; also, that inalienability depended on 
customoroi ' ' • 

the evidenc 

estate was ■ i . ■ 

KcaIit . . . 1. Jj. R. XO Ail. a I li 

L. R.16 LABI 

fi. Impartible aamindari — 

Alienaiioa by the owner by his will. A zimindari in 



which must be proved, or in some cases upon^the 


I. A. 370, as to the requisites for the proof of 
such a custom, the findings below were conclurive 
as to its existence. Scndaralinoasami Kamaya 
TJaik r. Basiasami Kamaya Uaik 

I. L. E. 22 Mad. 616 
L. R. 28 1. A 66 

8. — Jliyht of -possessor 

of impartible estate to alienate. X'here is no such 


DO cu<tom of impartiiiility, the raja’s power over 
the estate would have been restricted by the law 
declaroi in Mitakshara, Chap I, a. 1, v. 27, and tb® 


law not 
there w 
mmimli 
•stale. 

that I 

VeSKATA hUBVA OO 383 

C„™r„,W.™s . 

3 C. W. N. 41S 

10 Impartible estate— Powers/ 

eons to question the acts of their father xchen. h^n. 
WTicro an estate is impartible, the sons of 
prewnt holder have, since the decision lo Soring 
Kwari V Deoraj Kuan. L K. 15 1- A. 5/ . • 

R. 10 AU. 272. recently affirmed as to this I'M 
deucy in Venlala n 

JiM^.CouHofWards,L.R 26I.A 83. " 

WJ/od. SSsloo locus stand, to 
of their father. Veiikata 23 jiad. 638 

BiiAsnYAKARLtr Naidu . I. Aa Aw 

I'amily customs 
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11. IMPAUTIBILITY— «iUl. 
frt)f>alii7iiir<. In A Hajput f«mi1r, of A clan nanr>l 


thnr Ancc«tral property <lc"fTn'lcil a^ an {mpartilklo 
«tatp, to be riow««rtl by the tMe«l aon of the lA«t 
inhcntor. or Ac«cen'lo«l a* an onlinarj’ e»tafe, unler 
the Hinda law, to be held jointly by the fOna. each 
hanns the ri^ht to claim partition. The aeeon<I of 
a joint family of three aona now irueil the elder, fhe 
ynun^^t bcin;* a eo.<lefendant, but not takinit 
either aide, "nie eridcnife r«tahli‘h«l a family 
custom that the aneeatral property ahnntd de«ern>l 
AS an impartible estAte, and ahouM lie jnMcavnl by 
A ainplo heir at a time, n ho ahoulil lie the et<le«t aon. 
All the lines of cridenec, of diflcnnj degrees of 
value, conTcrpeil towanls the aamc result, the exist* 
cnee of this custom of impartibilily. and of pnmo. 
pemturc. rerhapo no one of these lines, taken 
alone, would hare been eonclu«iTc In favour of this 
rieht being catablisbed in the eldest non But 
SI hen the whole evidence seas con«idefsil, the eon* 
scrglBg probabilities srereeonclu'iro to maintain Iho 
right claimed by the eldest eon to exclusive poMcs* 
cion. Sttb Pal Sctcti e. Jai Pal StKon 
* I.li.B.lOAU.1 

11.11.231, A. 147 
12. tlavans of Falgliat— Custom 

TitaUnQ to fartibility of profxrtt^Tii/ant. In a 
suit for partition amongst parties Iwlonging to 
the casto of Burans of Faighat it having been 
contended that tho onlinary Hindu law relating 
to partibibty of property had no appIicatioD: — 
llcU, that ^mon J/enon v. CAotAunni, /. L. 


irm-DU LAW_CU8TOM-«m//. 

11. IMPAnTlBlLlTY-confi. 

omlcr this rule to inherit on the death of the tpint* 
femr sias one of the plaintills In the suit. It was 
contended that (he psiayagsr ha<l do proprietary 
richt in the estate, but held the ofDcc of mansger 
merely j but this contention waa ovemileil. It 
was further eontendesi that the estate ailmittedly 
impartible was by custom inalienable aim. Iltlt, 
on the oral and other cridenec adduced in the case, 
and with referenee to admissions made by tho trsns* 
feror ami to his conduct, and on its appearing that 
eight out of the nine pmlcccsiiors of the traasfrror 
hvl left either sons or uidou-s. but nevertheless that 
for thfvcernturies there had been no sale or gift, 
that the cuitom of inalienability was establishnl, 
and that the gift in nuestlon was aecordingly 
iDVali<l as against the pJaintiSs, S'lrt/i) Kuori r. 
Dforo) Kunrt. J. L //. fO Alf. discussed and 
cxplainrst. KivASCnnAsiAVjA NaicKEiir. Knisnvs«* 
MAL . . . . I. Ii. E. IB Mad. 287 

14. — ImjnriitAt rnf 

not arees«iri/>/ tnntitnnbl' — 3ltlol$ham tote If 


alienabiity dermis upon spceial custom, or. in some 


I. la R. 20 All. 537 

15. ; ImpartiVe Ea}^ 

Cailom — Onvy of proo/ — Raj seirerf by Goitrti’ 
nunt — Subsequent rt-yrant tffreUny dii’isioii of the 
ftlateo — Gmnt to beir of former holder — Custom of 
txdxuion of females. The East India Company 


adduced to the effect that tho former class had for 
long been treating themselves as separate from the 
latter and that partition sras enforced as a matter 
of right amongst the lluvans, the Courts wero en* 
titled to find the custom relating to partibility 
among the lluvans proved Velc r Chamv 

I. Ii. B. 22 Mod. 297 

13. — - Impartible raj — Custom of 

tnalitnabihiy, evidence of— Right of jxasessor of 
i'mparfi6fe «to/e to alienate— Ihyadi patUim. The 


cumstances, be treated as proceeding from 


ble Raj Beer Pertab Sahfo v Jinjcndcr Pwlab 
SaAee, (1S67) Jfoo. /. A /, folIoivuL 'ILtn is 
no inconsistency between a custom of impuJ-til'i i v 
and the right of females to inherit; and th' g' .i '.il 
lawmust prevail, unless it is proioJ that ;h', i .. i 
extends to the exclusion of femali~ TL' v-., v' 
proring that they arc excluded Jil-' on tL o..' • 
alleging it. Ram Nusduk biioii • Ja: i-f 
(1902) . . . L Is. ^ an Ccy- : 

E.c.7C.T'.r.4^: 
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DIGEST OF CASES. 


HIirDU DATV— CUSTOM— cealrf. 

11. IJIPARTIBILlTy— concW. 

16- — . - - - Impartiblt fo^— 

Family custom — Separate aequisiliona of hdder of 
unpartit’le raf — Fresumptim. One Fateh 

Sahi tras the owner of a “ raj-riasat,’ ’ to which, by 
family custom the incklcnta of priznogenitnib and 
impartibiljty applied, the younger aoni receh-ing 
portions of the estate by way of ” babttai *’ all(nr> 
ance The hulk of the property of the ^ 


j ulLltSll i;iOT- 
..wivoi. ; out the (Jorakhpui property was then in 
territory belonging to the Nawah Waiir of Oudb, 
which was not ceded to the British Goreroment, 
until 1801. Held,, that the application of the cas- 
toms of primogenituro and ’ • 

Gora’ * 

tiont 

if (M. 

case) 

acqui 

these 

the f< 


1 ' , ..V, a guiot It to tb«> 

ujiuiiui heir, there heiug otherwise dear and con- 
sistent evidence of the existence of the enstnm A 
compromise between members of a Bindo familT 
whereby “ babuii ” allowance Is iixed and a dispute 
w^th regard to the family property is terminated will, 
if just and legal, be binding on the mioor cbildcen 
of the parties thereto P\i<xm Stv^h t. Ujayor 
i. D. B. J Ail 6S1, and CftnMnropf. t. Dnno- 
t<i, 1. h. JJ. 19 Eom 593, referred to If the 
owner of an estate, the dcTolotiou of which is gow- 
emed by family custom, acquires separate property, 
tiut does not m hw lifetime alienate the • 

M> aCOWJT«l «— 'l - 


( • - -1^ JHuiiiy C'tnte. LaiaJimtpaU 

\ ^ Kirdasamt, I L E. 10 Mad 54, and iJiuno«»»n» 
AVfmoyn A'aii v ^undam lAeyaanmi Kamnya A’istf, 
/ L 1! f? Jfad. 42?, refmeO to. SMiAWixPARTaT* 
lUiunm Sam t- Ikdtujjt BjinTai* Baiunnit 
. i L. R. 37 All. 203 
12 IKUERITANCE AhT) f^UCCESSION 

^ Inhorttanee^— /’rpT'erty dewrwf- 

fj/A,T lArin mfijinry iiny— Onw» yrctoiufi. 


HINDU LAW— CUSTOM— eonfd. 

12. INHERITANCE AND SUCCESSION— <«»«. 
Where ancestral property has apparently descend 
cd ia the ordinary woy of Hindu property, first to 
the son and thence to the mother, it lies on those 
who Bay it is confined to the ilireot descendants of 
the original donee to prove their case and show by 
some eastern that that was the projicr con«fruction 
of the grant. Mahestoba Sufon t>. .roEOA Sixoh 

19 W.B.P. C.21t 

2. ' . — — — — Oau-f prolandi — 

CiUlomA *vrtjing ordtnanj cotirae of descent. An 
action was brought by the members of a junior 
branch of the family of the Maharaja of Chota 
Nagpore to recorpr -- 


, . . ^uuuioerot ihclamily, forhismainten- 

ance by a former Maharaja. On A S'a deaths 
the eldest of his survirin'* *'>•— — ' ' 

thakooree 
the adroit' 
tamed a p< 
includiog 

person seis , vuvui until her death was L S os 
the leprescntativc ©f her deceased husband D A . 
TheplalatiSs' case was that DN haring died 'mth- 
out issue, all the properties ought, “according ^ 
the Hindu shaatcra and the euatom of the famllyi 
to be divided equally between all the swrrivmg male 
descendanta of the common ancestor, defendant a 
aosner being that, “eceording to the long estab* 
lisbed custom of the family of S S, he (the defeDO* 
ant) aa the repreoentatire of the eldest 
thereof was entitled solelv and ** ^ 


.^..-vudojui must be presumed to obtain 'nhoth 
until Use contrary was proved. jEEiyATH SiSt 
Deo©. ^KEHATH SvnsE Deo . 10w. R.*' 


icquisi- 

. , Alya- 

*aw uuvoiTCs upon hw death not upon die 
family, but upon his immedwte 
Abtamma r. Kai-ERr . 1. L. B. 7 Mftd. 576 

4 Ciis<<?« conlratg 

to^ral rule at h 

gcnentl rule of Hindu law bring that if a ^ , 



( ) 
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3IIKDULAW— CUSTOM— ron'*f. HINDU LAW— CUSTOM— 

12. INHERITANCE AND SL’OCr^SION— fonW. IS. INHERITANCE AND SUCCESSION— ronfi. 


*nyr*T^ieTiUr Vind of froperty tn'4*t rrorrJ bj 
.•mple tnd witi»f»ctory endmco before the Conrti 
wiU tdnat it ki ettAbhibod. NititTAX Rabui - 
Nasa MAxrnAn . . 7 Bom. A. C. 163 

6. Custom of bog&m or danc- 

ing-girl easto In Oodararl — C*»«n4 of 

ttifion — Uft hy pio(A^. paui<r »\j«l hi« 
nEfer for the partition of property r»liie<l at a large 
rum. The parties belonged to the carte. 

re‘iJmg in the Godann diitrcU The defendant 
pleaded that the property had lieeti aetjuiml by her 
aa a prostitute, and denied the pUintifUa citim to 
it. ITie plaintiff obiaiheil a d'cree for IllOt*. lieirg 
a -moiety of the rmrerty found to hare been Jeit bj 
• their mother. IJtla, on the evidence as to ihe local 
custom of the carte, that the decree was nghu Bj 
the custom of the hcyim caste in the <>o<lA.an 
dirtrict property I'fl Ly a motaer i* diTiobte 
between sons and di-ijhteia CiliNnit-i&CKA e 
-SrrsrTAST or State tob Ixoia 

LL-R. UMad, 163 


i'.' 

lelatioes. the is^ue M *s fixed with the aaseot of 
tie pleaders ou both aides, wheher the plaintiff, 
as a female, was eteladed from >nLctitinc by the 
custom of the family ortribe. Iltld. that this was 
substantially a i|Ue»tioa of fact, and that on tbs evi. 
dence, which iocluled the vUlspo wajib-ul-un, tbe 
customary exclusion of females was not proved. 
UcBjoRB'r. Biuoava . E I*. R. 10 Caic. 667 
L, R. U L A. 7 

7. Utpat families of Pandhar- 

pur — Proof of family cvslotn. Among the mem- 
bers of the Utpat families of Pandharpur in tbe 
Sholapor district, daughters arc excluded from 
snc-cession by a long and uniform family usage. 
Under Jlindu Law, a family usage or custom, when 
clearly proved, outweighs the written text of the 
law. But the greatest care must be exercised in 
accepting the alleged usage or custom as proved. 
IMien It is a family custom, the evidence must 
clearly show that it has h^n submitted to as 
legally binding, and not as a mere arrangement by 
mutual consent for peace or convenience. Any 
special nle of inheritance proved to exist in a 
Hindu family, and which is ancient, uniform, and 
reasonable, and not repugnant to the fundamental 
principles of Hindu law, should not be refused 
recognition. Origin and growth of tbe rights of 
inheritance of the widow and daughter by general 
Hindu law considered. Bnar Naxias Uifat ti. 
£uBDR-iBAi ... 11 Bom. 249 

8. Exclusion of females — C b»- 

4om excludinj tromen from succession, proof of-^ 
GoTitl Rirosias — Variance beficeen plfading and 
proof — limitation. //, a Gohel Girasia, died in or 
about 18(36, leaving a widow Jf and daughter 
and possessed of certain lands JIf died m 18S7. 


In 18?0, the pUintifl*, who were dividcil 
collaterals of II, suixl to treovrr the lands 
alleging that they succcmicil thereto on the 
death of ff, willow g and daughters being eztladrd 
from inhentanee according to the custom among 
the Golicl GirasiAs. Die lower Courts found that 
the lands were never in plaintiR'a possession ; that 
.V held them till that D^embcr 1882, since which 
time defendants 1 — .'I had them in their enjoyment 
as purehaseri from her; that the custom provcif 
ctciiKfc) tUuehlcrs, but not widows, from inherit- 
ance; and tnal the claim was within time, having 
been m*de within twelve years of the death of Jtf. 


anddauirhterstoone which only excluded clangh- 
ten. (ill) that since limitation must be applied to 
the pLinitiff's cUini as they made it, and tned to 
prove It, Jf’s po'scArton was advert to them, and, 
being for more than twelve years, barred tbe suit. 
BaMfo V iinj/inj-tado. 1. L. R. J9 Bom. 425; 
BhogvondAt v. Rajmol, lO Bom. 2tl ; Sh\iho)\fnt r, 
10 Bom 22S ; and A'eeHisfo r. JJetr- 
thunder, 12 Moo, J .1. 623, referred to. Desi: 
RixcuopDAS VrruALDis r. Rawa;. Natiicbai 
KESABnit . . I. L. B. 21 Som. 110 

0. — Jain law — P'oM of of 


whether the custom he at variance or in accordance 
with Hindu Law, the Court is bound to give effect to 
the custom SuEO Sixcn Rai v. Daeho 

6 N. TV. 382 

a c. Affirmed by Privy Council. 

EI..R.1A1L 683 
L. R. 5 I. A. 87 

10. Khoja Mabomedans — Law 

appiieaVle to Khoja Mahomedans, Bomhay. It 
must be considered as the settled rule in Bombay 
that in tbe absence of sufficient evidence of usages 
to the Contrary the Hindu law is apphcable in 
matters relating to property, inheritance, and 
succession among Khoj'a Uahomedans, and this 
rule was held to apply in a case of Khojas at 
Thana, no evidence having been given in that case 
to show its inapplicability to the Khojas of 
that place. Shiyji Hasaji t\ Datu Matji 

Khoja 12 Bom. 281 

H- Kho)a Mahomed. 

oiw — iSucresjiort — Letters of adMiniatrafion. In the 
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DIGEST OF CASES. 


HINDU LAW-CUSTOM— conM 

12. INHERITANCE AND SUCCESSION— eonW 

alleged to exist amongst Khojas, the burcleo of 


t 

aub-division, and being partly regulated by hlaho- 
ajedanlan’, partly by Hindu law, and partly by cob- 
tom, occupy a position so peculiar that the Courts 
do not apply to them, when seeking to prove a 
custom of inhentance or succession, differing from 
the Hindu Jaw, the stringent rule that the custom 
must be proved to be ancient, invariable, and eub- 


of his estate and therefore to letters of adiomistra- 
tion in preference to his n ife or bis sister Hirabai 
V. G\RB\t . , . .12 Bom. 294 

12. E/io/o Maho' 

tntdant In order to prove a custom of inheritance 
among Khoja lilahomedans at vanance with the 


MATBAI r HiBBAt . I. L. B. 8Bom. 34 

13. Succession to raj— /mpart<5f« 

esMe. A ia{ U not nevessanly imi>artible. 
In every ca<e in which a departure from the 
ordinary law of succession and inheritance is relied 
on, a particular custom must be proved Cotrar 
or Wanes r. Rajscsiab Deo Nakdck Siwo 

9 B. L. B. 310 note 

14. Proof of tndni- 

9ille nature of raj. IThen? a party alleges a raj to 
he indivisible, and that he is as heir entitled to SUC' 
cecd to the whole, the onus of proof is on him- 
GiRDtLMiEE SiNon V. Kooiabul .Sixor 

e W. B. P. C. 1 ; 2 Moo, L A, 344 

16. Baj of Keonghur. According 

to the family custom, the sons of a Rajah of 
Kconghur, bj'wivesofa lonercastG than the raja, 
rank after the eons by wives of the same caste as 
the raja Tli$TOOPnE.\ Patrokadea e> Dasoo* 
PEB Dor. Bewartee Patnaik . 2^*, B.2S2 

16. — Appointment of jubraj — 

Qualifications for rajahihiji. Where m a question 
asto the nght of inhentance to a raj, it nas ad- 
mitted that there was a custom that the zvigniog 
rajA should name s jubara] and a burra thakur, of 
whorn the first succi-^s to the throne, and the latter 
to the ofiice of ]ubra | ; but it was contended, on 
tlie one h*n<I, that it the reigning raja Jiad appointed 
s juhraj hi5 choice should have been guideit IwrtJy 


HINDU LAW— CUSTOM— cobW. 

12. INHERITANCE AND SUCCESSION— corW. 


voutruueu iiy me wisues oi me loruier laja : — uevi, 
that, where there was evidence of a pon cr of selec. 


he does not entitle himself to succeed. Where a 
custom ia proved to exist, it supersedes the general 
law, which, however, attll regulates all beyond the 
custom. Niekristo Deb Barmoko v . BtR Chan- 
dra THAKtnt 

3 B. L. B. P. C. 13 ; 12 W. R. P. C. 21 
12 Moo. I. A. 523 

Affirming the decision of the High Court in 
CuRKDEE J008R.W V. NEEtKISSEN TrAKOOB 

1 W. E. 17T 

17. Hosftipore raj— Con/ftwh®'* 

of estate by Ooiernmenl. On the accession of fw 
Bntish Covemment to the Dewanny, Esjah 
Futtab Sahiein 1767, having refused 
nowledge allegiance to, and having openly rebellw 
against, the Oovernmeni. was expelled from n« 
estate of Hosaipore. The Government retamea 
tbo estate in its own possession until 1790, 
setting aside the sons of Futtah Sabie, ‘t con- 
ferred the estate upon Chutterdharee, at twt 
time the eldest surviving member of the younger 
branch of the family. Two of the grandsons of 


nrtue ot wbicn unuiiMuuaiee auquutu ii.-. ' 

and that he having acquired the estate subject to 
particular custom and having himself done notm g 
destnictive of that custom, his heirs were bound y 
the same custom, to the exclusion of the 
law of Hindu inheritance. TeluckdhakEE bA^ 
r. Ba^erper Pbotarb SaRie. R«i Go a 
3iKCR V. TEtUeSDBABEE SAIHE . W. E. i • A** 

18. Succession, fam^ 

regulating— DiVconfinuanee of 5“* 

a;,. -Y/ «/ 1793 end Y oj tSOD- “ 'T 

to recover posseAsion of an estate by . j., 

leeed faiaily custom, under which f bees 

Bcendible to the eldest son to the ,i,i„ ,, 

other eoos, and was impartible and in » 
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nUTOU LAW— CUSTOM— 

12. INHEIUTANCE and SUCCiySlON— 

wmstmcr-rtAinwhat the r» tore or oripn of tfi»* tenure 
of the e«t«te vait. hut there had tiren adnltte^llj a 

^ -t I. l._ ,• (K. nt Ihr 


ttaplieiiiy ai an cuu.^u lui riuuiuiil u..> ..u. ... 
Itwlf operate to de«troy the family UMpe. eren 


• ■ . • • • . • . a that 

■ • ■ ■ % ■ ‘had 

■ '•< ' • a a • a iiad 

treated the estate aa an orttinart estate held under 
the Coeemment. and subject to the onlmaij- laws 
of auceeswjon .Assutninp the custom to hate exist- 
ed, It teas of a ostun* which could, without any 
n'olation of Ur, be put an end to. There apt-ears 
to bo no jirinetple or authonty for holding that a 


HINDU LAW— CU8TOM~eon/f. 

13. MAHOMED \N.S-rof»-W. 

SfahomeiUn family firing jointly all the nilea and 
pteramption* which hare leen heU by the High 
Court to apply to a joint Hindu family. It resta 
with him to iWide In any pnrtieular eair how far ho 
ahouM apply lho«e rules and presumptions. SCD* 
Dcnrosstsa* e. Majada Khatoox 

l.L.n.3Calc.e04 
2 C. L. R. 308 


II. MAimiAnF- 

1. - Marrlago, suit to dcclaro 

Talldity ot— Proof of rvifom— AVcwify to rat** 
ex/>re<* M»vc or fit euWom MTicrc a suit to hare it 
deelaiTsl that ilrfendant was plaintitl's wife, and 
was l>oumi to lire with him, was dismissed on the 
gToiind that custom requimi that in order to contti* 
tute such a ncht (here should hare been a second 
mamage //r/./. that an latueshould hare Iren 
fnmesi as to w hether or no such a custom existrsl. 
Bool CitAVD Kalti r JiscoKKC 21W.IL228 

2. Orandharb form of marriage 

of rfuMnn— Entry in tiNoyt lorpA* 
ul-urL D dirsl m 18^0 tearing him surrinng Ida 
first wife O, hisaeeond wife Tl, his mother 7?, and Jf, 


i» W.lt.8 

AfErmiog decision of the High Court in ’Raswov 
S uiutA r. I'BAMEisnzx Sixon . 2W. B,80 

19, i/i'lnlsliora and 

ilayathn Schools of Hindu laie— Proof of family 


brottiera lake equany wiiiiuuk leieirfice u> imir 
nearness to the common ancestor, was held by the 


A. JU, Ak. mW Aii. 

a.c. L. B. 29 L A. 70 ; 6 O. W. N. 425 
13. MAHOMEDANS. 

20. — Mahomedan family adopt- 

ing Hindu customs — Disereffon of Judyt. A 
Mahomedan family may adopt tbo customs of Hid- 
dus, subject to any modification of those customs 
which the members may consider desirable. A 
Judge is notbound, asa matterof law, to apply to a 


A. JJ. AV. O Ail. 4 xiU 

8. Dissolution of marriage at 

will — Klejal cuafom. A custom of the Talapada 
Holi caste that a woman should be permitted to 
leare the husband to whom sho has first been mar- 
ried, and to contract a second marriage (natra) with 
another man in the lifetime of her first husband and 
without his consent, was inraUd, as lieing entirely 
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HINDir LAW— CUSTOM— ctmW. 

14. MARRIAGE— concW. 

opposed to tbe spirit of the Hindu law. Rso. v. 
Kassait Goja. Reo V. Bai Rupa 

2 Bom. 124 : 2nd Bd. U7 

4. Marriage of female member 

of family of Bajah of Tjpperah — Familt} om- 
tom. A female member of the family of the R&ja of 
Tipperah by custom does not cease to be a member 
of the family by marrying into another Roop 
Mpnjoobee Kooeree V Beer CittrsDEB Joobbaj 
0 W. B. 808 

6. Sudra marriage — Ceremony of 

■panyam or letrothnl — llleyilimaU son of a Sudra — 
Inkertlance. The widows of a shrotnemdar. who 
ivas a Sudra, brought a suit for a declaration of 
tbcir title by inheritance to his lands against bis 
illegitimate son, who had been registered as shrot- 
nemdar in hcu of his deceased father, and to whom 
certain of the raiyats had attorned The defendant 
claimed to be legitimate according to the cuotomary 
law governing the family, although h>« parents 
might not have been niaiTiedat the time oflus birth, 
by reasons of hjs parents haiTng performed the 
teremony of panyara before his birtk Held, that 
the performance of such ceremony did not make a 
legal marriage, that the defendant was illegitimate, 
«iid that the plaintiffs were accordingly entitled to 
one-half of tbe lands m question, and the defendant 
was entitled to tbe other half. Observations on 
the allegation and proof of a custom in derogation 
of tbe general Hindu law of inheritance. Cmw- 
NAMMAI, V. TARAPARAJCri.1T 

I. L. B. 15 Mad. 307 

I 

15. MIGRATING FAMILIES. I 

Freaumption ae to migrating > 

family. Hindu law ism the nature of a personal I 


t'. HnusuNi’ B urjiori 

1 B. L. E, P. C. 20 ; 10 W, B, P. O. 35 
12 Moo. L A. 81 

JC. PRIMOGENITURE 

L Cnstom of Primogeniture — 

Dueent of anceelral estate — Tkaturs of Bomhay 
Prttidency A custom in tbe case of a [letty Hindu 
family that the family estate shall descend to (be 
( blest son, the second and other sons being entitled 
1 -V , Sgfjiiler 

' ■ istoni Pie* 

• ■ a ■ Bouoay 

' * ■ a . . ■ , . '■ a , t- MAK- 

TAPPA KiDinoAPPA . IBom. Ap.42 

^ ■ Ctutom eupereed- 

• I*? gentrat late. A custom of pnniogeniture in 
the family of a Dceolj in the Southern 3IahRi(ts 


HINDU LAW-CUSTOM— CDwtf. 

16. PRIMOGENITURE-conW. 

country supersedes jf clearly proved the general 
Hindu Jaw of descent. Sxudojieav t>. Naikojirav 
10 Bom. 228 

Proof of custom. 

Custom of primogeniture not proved. Aueit 
Natu Cbowpiiry V. Gauri Nath Cuowdubv 

6 B. L. B. 232 : 15 W. K. P. C. 10 
13 Moo. L A. 642 

4. Suit by younger brother for 

partition. In a suit by younger brothers against 
the eldest brother for a partition of theilaka of 
Rawalpore, the family usage and custom for 


5. Partition of deshpande va. 

tan — Presumprion as to xmparUbilit’j of vatan — 
Cessation of duites iitlached to a vatan. It bad 
been tbe practice in a deshpande ratandar’s 
family, exteodmg over a ccatucyauda half, without 
lotcmiption or dispute of any kind srhaterer, to 
leave tbe performance of tbe services of the rstsn 
and the bulk of the property m the hands of the 
elder branch, and to j>rovide the younger branches 


to be recognised and acted upon as a legal oiid ralid 
custom. Ramrao 'fRisiB^R Desupards t Yesb- 
vantbaoMadjiassvrao DtsrasNDB 

I L. R. 10 Bom. 327 

e. Deshmukhi vatos, imparti- 

bili^ of— PcrfibOR, «iit( for, of such vatan. 
In rbc middle of the seventeenth century one 
Veduji, the ancestor an founder of the family o' 
tbe parties, to the suit, then called the Mbaske 
I family, acquired a desbmuklu vatan originally 
consisting of eight ebavurs of inam lanil, wbich 
I was aftenvards equally divided between the 
two sons of ^'eduji, who became the he^s 
of separate branches of tbe family, called, 

1 respectively, the Pimparne and the Jakhon- 
j kar branches, of which the former ^was the 

I 


I 


to receive 
lieiiscs of 
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UUfDU LAW— CUSTOM— <ifil A 

16. rRiMooEKrrunE-foH/j. 

li«l fhctiUl hurt* notlilns {urthtr to «1«» «ith tb«? 
TktAn, whifK the *‘ri;ht ef rMmhin,** tr*t 
to Iw cnjn^T<l hy the (:r«n<tMn< »n<i oewiwl* 
»nti o(Tnmb»kr»v In TOCxwion. The pub^qnent* 
Ir ^(luiretl piz chAvun of Und. tvti of «hieh 
wrrenlusted tt rimnurno nM the renislnin; four 
«t Arabhor*, dc»cnl>e«t •« fuwlhnukh. h*«l l^rti 
«]n-«\s ppoVen of »ntl de*U nith m conne<-tf«1 
trith* the vtUn *n<l the orisin»l eishl ch«mr«. •n't 
had l>een enjoyt^l for a htin<!re<) or hundml awl fifty 
jeawb) Tntnhakrav an*! Iih anerelor* frw from 
any ripht ol the hhauhand*, and thia mMe of | 
enjojment araa rerosmitwl an<l aflirme*! hy the i 
aothorities in the tanada, and a1«o, rab<e<}tientlf. 
by the Rntiib Government. The p'ainttfl, «bo 
«a9 one ot the three aona of Gofvtirar. noa^ 
<Jeeea.«e<l, ruetl hia rMe«{ tirother, TnmbiiiLrat 
«fi<M Bajirar, and hia aceon<l Irrother, ILahantraT. 
for partition into three equal aharea of the nropertx 
appertaining; to the de^hmukhi and patiki 
vatan. Tnmbakrav, the firtt ilefendant, rtTiiate«l 
the «nl on the pround that by the cuatom of 
the family he aa the elde«t aon took the aatan and 
the property appcrtairunp to it. rubj«t onij to 
allotmcnta fo> maintemocc of the ^ounper brothera. 


the Pci<hwa’a decree related to the origmal eight 
chatnira only, and not to the subaequentty acquireal 
fix chatiira' and that the younger members of the 
rimpcme branch Mere not bound by that alecree 
IltU, that the pUintiil’s claim to partition of the 


aa other eaidenie — a custom nhich thoJakhon- 
kar branch unsuccpHufulIy endeavoured to repudiate, 
but which the joungcr members of the Pimparoe 
branch had throughout recognized until the present 
EUit ; and the fact that the aascasment anu other , 
dues, as well aa all the allotments, hs'l been always 
paid by the eldest member ot the lifhaske family I 


first defendant as established by cu<tom Held, ! 
also, that plaintiff’s claim to the miras land and the I 
patilki vatan should be allowed, there b^ng no j 
evidence of a custom of primogeniture as regards > ' 
them, nor were they connected with the deshmuldii ^ 
vatan. Decree varied by directing the partition of 
the miras land and patilki vatan. Gofalrav r. 
TsiMBasnav . . I. L. B. 10 Bom. 598 

7. Bvidence and proof of cus. 

tom ot prinxogenitnro— £n; ymerU of property 
consistent vtlh alleged ewlom, Udd, on the 


HINDU LAW-CUSTOM-ronf/. 

10. rniMOGENITURE-eoet^. 

cridenee, Irercr«ing fhe iudgmcnl of the Hi:h 
Court, that Ihe appellant* had Mlt«fie«l thescrioua 
bofd'*n of proving a special family ctntom ol d'* 

■r^At t,*' Tt.. ... I..... ,t. ,• .1 , . 


ancestor aa (he parties to the suit, the alleged 
custom prerailnl. GAnrncDliwaJA PansiuD 
Sivon r. SariiutrsiiiVASA I’AtisiLiT) Sisoii 

LKB. 23 AU.37 
L.E.27LA.238 
lUvm-.ng jmlgmcnt of High Court in ScriRic- 

DItWatA r&AXAD V OcnOtVAnDSVTASA TaASiP 

LL.R.16 All. 147 

6. BftJ tnmlndAri of Tlrhoot— 

famil) u*ftcc for fourteen generations, by which 
theaueersvioD to the raj aimindariofTirboot bad 

„nirA.«,lv •l.«i>..'T.vt ...... •. <t , --•« i..«. *0 

■ ' .in 


6 Moo. L A. 184 

0. Mitakshara law— Joint and 

separate propertv — /mportibdify Although an 
estate be net what is technically knoura m the 
north of India as a raj, or what is known in 
the south of India as a polUam, the succession 


Ko:nvAiti 

I. Ii. B. 1 Calc. 163 : L. E. 2 I. A. 263 
24 -W. K. 253 

Reversing the decision of the ‘High Court in 
Natozee KoEsr r. Chowdhey CdixtasivS Sdtgh 
20 W. B. 247 

10. Mitakshara family — Ddit]of 

faiher — LtoJdify of eon iVhere the right of pn. 
mogemture exists in a MUakshara family, the son 
who takes the estate by descent by virtue of that 
right does not become a co-sharer in the estate, and 
does not take by survivorship, and such an estate is 
not pn'md facte inabenable. The son takes the 
estate with the burden of the decree obtained 
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HINDU LAW-CUSTOM—conji. 

16. PRIMOGENITURE— eofl«5 
against the father, and is liable to be proceeded 


HINDU LAW— CUSTOM-coneW. 
16. PRIMOGENITURE-conc/<f. 


to 


BUttee reversing the decision of the High Court,, 
that the eridence fell far short of establishing the 


11. Proof of custom— imeal 

primogeniture — Proof of euck custom as the rttte of 
succession to an imparUhle Ha) — Effect of decrees not 

tntfr norint #i« »i.- - — i. -f 


uv>. •••M cuu>i<.iigi,u 111 lue cuucLs anu tne uiigauuu 
invariably eadecl in a compronisc under which the 


....... ..o ..a...., .. buuiuiuii otiuiu auu aeiiieu m tne 

same part of the country ; and (e) evidence that id 


I..V 4>i.\.^<.u<.u.>iouj laettuiuc'ier ui uertaiiuy wuiuu 
was essential to its validity RasrAKAttra Das 
MOBAPATRAt'.SBS»AMSKDi>AS MoKAPATIlA (1^8) 

I. L. R.ge Calo.{50^ 


MoHEsn Chundeb Dual v. Sstroohak^ Dsal 

(100M002) . . I. r..R.29lCalc.343 

B.C. 8 C. W. N, 459 J L. R. 29 L A. 62 

12. ' ' '■ ■ ■ Cuslom-^Primo- 

rule of — Orissa and Cultad, land Tenure 
tn — “ Paftaraj ”— •* ” rr,..j >- ^ 

land attached U ’ 

XII of 1S05, • 

mrnU of deceanit pei w/w — i,i utaite Act {I o/ JlfiH) 
St. 21 and S2, cl. {5}— Proof of Custom The ap* 
pollanta and respondents were members of a Braa- 
min famUy long established and possessed of an 
estate m Cuttack. To a suit by the appellants for 
partition of the estate on tbe ground that it tvas 
joint family property goremotl by the ordinary 
ihntlu law of the Mitakshara School, tbe defence 
was that a custom of lineal pritnogenitare prevailed 


17. TRUSTEE, SUCCESSION TO 

Inheritance to deceased 
trustee. By usage of Hindu law' in Tinnevclly 
district, the eldest male heir of a deceased trustee 
succeeds as trustee to him from whom he inherits. 
I^BAPrAVAKALlNDASr CHETTI l\ NOIiASiyAW 
Chetti 1 Mad. 415 

18. UNCERTAIN CUSTOM. 

Uncertain and unintelligi- 
ble custom — Custom as to certain property dt- 
«cemf<'n 7 to females — Sale in execution of decree 


was a custom unceriain anti umiuemgiuie aiiu 
notonevhichwouldbc upheld by tbe Court. Such 
property was not therefore exempt from sale •“ 
sxecution of a decree against the husband of one 
of the ladies who claims it. ^ 

BALoOBmo SisoH . . 1 B. Ia R. S. N. 

HINDU LAW— DAMDUPAT. 

See Hindu Law— Usubv. 

I 

HINDU LAW— DAYABHAGA. 

1. Ayautuka atridban— 

'hagn-— Succession — Stndhnn of childless married uo- 
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IinfDU LAW— DAYABIIAOA— 

fnan — Stdhrr 
pf Iv’hcyi't. jrfJrrrnUnlhfir. B here * fikthrr fmntf'l 
In • inKrrinl datishlrr » inoura.n aTvl tnuktinri lr»*n 
nf lands nwring nn annual rrnt of III t — thU, 
that the intereat eonvewl to the (lauehtrr ir»* her 
antmifAryr] nyevtaltt «{ni^n, «ithin the meanln;; of 
the Davahhapa. On her death her mother «*a en* 
title*! to aueceed to the property in prefetrnee tn 
her huahand. The rule of aueeeioion urwler the 
Daj-abhaca law In repanl to the pifrvfohn Ayt*i‘ 
lulti ftndhnn property of K ehildleea raarne»l voman 
t]i*cuaacd. Jodoo }<al\ Sirrer v. ll/i»>nnt Kunnr 

Ch(nrdf‘^ry. 11 1“ *f~ IS ir R. Mt : 

Ilvrry ilohan Shnhn T, Shonnfwn Sk/iho, /. L. R 1 
CnU. SrS and Copal Chandm Pal r. Ram Ckatulm 
/Voinaa«t, 7. Z« /?. ?S Cole 311, refefrtalto Uam 
Copal PnATraenAiutE r NAn*\AN’ C*ncxPtR 
BANOaPADBYA L Ii. tl. 83 Cslc. 318 

8.C, 10 C. W. N. 610 

2. Self-acquleltlon— BoyoWiojpi — 

Fathtr'* ne^l •« fni'rriy acpiirM ty eon — /tneeafntl 
jmpert^—Fothtr't to e;ed eon from ancfdtol 
property— /wprcnrnirni ly eon, ffftd o/— /n;wnfl»on 
— Beerrt — form of rfeeree— /njunetion— /r«fopp<l 
(yfondvrt. Under the Hindu law. aa expounde*! 
in the Dayabhapa, the father alnaya takes a 
double abate In, a<qui<\tv3na made by a ton ; i( 
they bare been made by the uae of joint fun<ls the 
father and the acquirer take tuo share* eaeh and 
the rest of the brothers one ahare each : but if made 
without the use of joint funds the acquiAitiens are 
ilirjdcd half and half betueen tho father and the 
son ; a father claiming; a ahare of property aequired 
by bis eon is not bound to allon the son anr share of 
tho ancestral property in his hands. Where the 
defendant had made improrcments and substantisl 
additions to ancestral buildings standing on ence^ 
trsl land belonging to his father, the plaintid : fl<U, 
that, eren if the improrcmcnts and additions were 
eOoctod under circumstances, nhich entitled the 
son to their ralue and to a charge upon the Utvl to 
the extent of Such ralue, the plaintiff nould be 
under no legal obligation to pay for them as a eon* 


XtrtiAe V, Waierhouse, 22 Times L. Rep. J95, not 
followed. IVhcro the defendant uasfully aware 


only indirectly in issue, the injunction, which was 
jrranted, was directed to remain in force only, until 
the defendant obtained, if be could, a decree for 
possession of tho property either in nhole or in 


UINUU LAW—DAYABIIAOA— concld. 

part. Dharma Das Kesne r. AurtvAtinAT 
Kcsbc (IPOd) . 1. L. B. 33 Calc. lUO 

8.0. 10 O. W. K. 766 



goriijicd bj liie Dayabuaga sciiuoi ul liumu law 
which had migraied into another rrorince is pro. 
sumei! to hare carried with it the custom* and the 
law of that fvhooL The presumption, howerer, is 
trbutfabfe, ami the onus lies on the |<erson alleging 

f. r.t, jljat 

•• ■«' . niember 

• * property 

• * ■ ■ ■ s ■ imJer the 

.* • *> ■ , • . ", a iwrson 

goremol by that schuol to prore the existence of 
an onginsl nucleus with the aid of which the 
property sought to be jartitioned has been 
increasM and ampIiCed. Safoda Fretod Buy r. 
JI/rtAi»wiiuf/j Ray, J. R. R. 3! 7/t, {ollowod, 

OoTtJCD < HAVtlR* Da9 P. HaDIU KbiSTO Da8 

(WO) . . . I, Ia B, 31 All. 47T 

4. ____ Joint property— DayfltAaja— 
Land belonging (o /aOitr—Uoiue tt»i/l Mcreon tn'IA 
tnoney/urnM^filiy son, if foinf jwperfy— Bjuify. 
A son who found ^tho money with wibebanouso 
was built on a 


plot o! Lind Mongiogtohls 
t- . > , ii y , 


HINDU LAW— DEBTS. 

iSee COSTRIBCTION, .9 dit for — Paysiekt 
or JoixT Debt by ose Debtor. 

L L. B. 26 Mad. 688 
iSee ExEcxnrox or Decree — ExEccnox 
BY ASD AOAIXST R EPEEStXTATIVES. 

e O. W. N. 225 


Set Hindu Law — 

Alienation : 

CuSTOar — P ruiogeniture ; 

8 C W. N. 879 

Joint Family — 

Debts and Joint Family Business t 

Powers or Auenation bv Members 

Manager . 6 C. W. N. 429- 

See Insolvency Act, ss. 7 and 30. 

L L. B. 28 Mad, 214 

See Repbesentatiteof Deceased Person. 
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HINDU LAW — DBSTS — eonld- 

1. Liability for debts — Liabtltti; 

cf proptrln for debts of ancestor According to 
Hindu law, a man’s property ia liable for bis debts, 
and the debts of an ancestor must be satisfied before 
the heir has any interest In ancestral property. 
Gcifoa NAEaiK Paui. v. Ubiesh Cih/hder Dose 

W. H, 1B04, 277 

2. ' Linlthty of pro- 

no./.i— j»'. / aHindn 

idsoDS is* 
Sakha. 
Vamah 

Diksqit . . , .10 Bom. 360 

3. lAahxUts of son 

(or father's debts. The freedom of a eon from obli- 

' ■ respect 

ature of 
‘r ; and 

luu ueoi. H not ot an immoral kind, a 
judgment creditor of a deceased father can proteed 
against the inherited properly in execution of 
decree, and follow at^ assets which can he traced 
to the son's lianda OMtriKQOSKissv v. Potiesmos 
Naeain Sison . . . asW. R. 202 

Sec GllIDHARrE Ltii t>. Kaxtoo Lvix 
14 B, L. B. 187 j 22 W. E. 66 
L, B.1L A.821 

4. Malabir Brahmans 
•— Xamb JwfriJ— J/«4«odj— ifindu laxe, how farapjdi- 
cail^Liabdtty of sons (or father's debt. The nno. 


B. ' ' ■ '■ — Debts of testator 

— CAar^a Oft specific properly Though the pay- 
ment of debts is a charge on the jiropertyof a testa- 
tor, it is not a charge on any specific portion of the 
property. JCtlkskt Cii.stteejee ti. Peaby Mohan 
D ss . 3 B, L, R. O, C. 7 ; 11 W. E, O. C. 21 

.^ee CurAL Naesis Mozoosidib v Mod- 
DnjmTvGuPTEE • 14B. I».R.21 

6. - Liability of son 

not inherilimj. According to Hindu law, a son who 
has not inherited his father’s estate js not liable 
for his debts. Duekaj BUhatab Cuano v Hobko 
M onuN AcnARJEF. . . W. R, 1864, Mis. 1 

JujniALALif 'JinBiiEE Lsu. Doss 

12 W.E.41 

7. Liability of heirs 


HINDU LAW— DEBTS— contd. 

the debts of his ancestor is only to the extent of the 
ioberitance which he has received. If ho has 
waived all Uis rights to the inheritance, his property 
acquired aliutide is not liable. JooMAt t. WaBID 
AU . . . W. R. 1894, Mis. 33 

9. Liabitily of son 

for father’s debts — Reyresenlatiit of deceased lUtidu 
— OiBif Procedure Code, JS77, s. 23d. Thouirh a 


UIS uecrasea lather for the purpose of executing it, 
his liability is limited to the amount of assets of 
**■“ . hands 

I VirA- 
A^GAB• 

L L. R. 8 Mad. 42 

10. Ltahthly of 

grandson for debts. The grandson of a Hindu is 
bound to pay the debts of his grandfather, indepen- 
dent of assets, but without interest, according to the 
doctrines of the Maharastra school. NAiusiaaA- 
RAY KeISHMAIUV f. ANTAAI VlRITPAESn 

2 Bom. 64 1 2nd Ed. 61 

But see Bombay Act VII of JSOO, the Hindu 
Heirs Relief Act, which alters law in tlue respect 
That Act, however, does uot apply to any case ift 
which judgment bad been pronounced before it^ 
enactment. Sakqabah Rasiouandra Disscit t. 
OoviND Vasun DiKsniT . . 10 Bout. 861 

11. — Joint Hinftl 

family^Liahlity of grandsons to pay interest on 
their grandfather's debts— Baeewfioft o} decree e» 
tnorlgcgt. The mortgagee from a Hindu of the joint 
ancestral property of the latter can enforce 


*. i*. it* c/uif. aj ,* Danooinan tei- 
«aud PftTidaj; v. Jlfttwaj Koonicerce, 8 Moo !• A. 
393 ;aad.Otrdharte ImUt. Kanto Loll, L.Jl I A- 
321: 14 B. L. R. 187, referred to. bACBSiAN 
Bass r. Khtonw Lill . 1. L. R.10AU 26 
Peanebjsqna Tewary V. Jadunatii TRrvErv 
2 C. W. N. 603 

X2. ZiabiViVy of 

joint estate for separate debts — Assets in hands of 
heir. The divided share of a Hindu in property 
which previously belonged to the united fnmily 
after his decease and wmle yet in the hands of lU* 


SIooktokeshee Debja e. Wooju Cucbx Bitot- 
TArnAtucE .... 12 W. B. 233 

8 Liability of heirs 

for debit of aneettoT, The liability of an heir for 


father, and previously to the passmgof Bombay Act 
VII of 18CC. the eons and grandson* were 
liable for the debts of thefafherand twandfare • 
whether they rcceivi^ assets of not- 
noButhority for the ton verse, f/*, that tneintnc 
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HINDU liAV'— debts - frnff. i HINDU LAW— DEBT8-<ofif/. 


p^n Ifalhfr i«mpon<il>l'’for therfebUof hi* ton or 
prsndionlnclrppncVntlyoC Iho rf>cfipt of * wl*, on* 
hp promi«f* psj-inrnt. Thf* proT'O'Jlion of 
Htodii hw thut debt* follow Iho iMct* into who"p* 
oocTrrhsndithoy ootne must, prncmlly tp^klns. 
be confmM to i^penite oftAle, *nd the liAlivlity of 
undiTidnl ancriitral mIaIp In the h*nd» of »on* »twl 
crandcon* to the debti of the father or prandfalher 
IS exfCPtionil L'dara'i SmnsM r. Uaxc Pax- 
DAJt 11 Bom. 70 

13, /fiAentinee — 

J/inor— tiobifify ef «on /or fnlhtr'» /h»m 

•■I'f rjl t<l , In the IVeddenty of Bombay 
under the prorisjona of Bombay Act VII of IS«5*s 
where a Hindu dies intestate lea Tins propertr, his 
eon is liable to his (the father’s) crolitor* to the ex- 
tent of the ralue of the propertj, althoiiph the 
property may not hare come into the ion’s posses- 
sion. but remain* in the hands of tbinl jierson*. The 


14. — — Son’# tftcit 


I »* Afurcty, TcKAR-twtintT r. OAxoAnan Mn- 
cnAXoOcJAii . I. L. R, 23 Bom, 46-1 

10“ DfU I'aevrrerf /or 

I #mdA of Jathfr. The po) ment of a debt Incurrwl in 
comluctins (he srailh of a father I* inaiml>enl Upon 
a ann. whether he i« of ace or a minor or a post- 
hitmoui son. SrxrrxAAii Baxoo r. Hmo Cnunx 

Ilmci 0 W. li 34 

10, - Ltnhilil^ of son 

fo prty b^TTfrt Jflt of f^lhtr. S Sues! A’, a Hindu, 
to rtcortT nSd lecurttl by a i>romLssor> note exo- 


father reeeirrsl bv him Xarayakasamt r. Samida 

L L. B. 6 Mad, 285 

20. ' £i’o&i7i/y of poI* 

fi/iHt in Aond« of ton for dells of possefor. In a 
suit (orreorer from the minor son of tho Into posses* 
sorof apolham.of which thejniardiansof the minor 
wercinjxAseHsion by rirtueof a fresh jtrant made 
by the Oorernment to the minor after the death of 
hi* father, the late po*sc'»or, money lent to tho 
■ father of the minor to pay oil arrears of pcisheusb 
I for. which the pollnm w a* about to be attached, ond 
j forreproductue work done upon the land t— //eU, 

1 that tnoineomooftbepolham was not liable foe tho 
debt- ARBCTTr>OT r. OoLCOAerx C n ETTV 
I 6 Mad. S03 

I BC. on appeal to PriTy Council. Oolvoapba 
Cntm' r. AnsTTnyoT . 14B. Ij.R.116 


the Contract Act. SiTAliASiAVrA r. VE>TtATRA- 

masxa • I Ii. B. 11 Mad. 373 

16. — 5uit ayainH 

tons of Iltndu debtor on a hond vetctiltd by falher, 
not eoQnizalU by Small Cause Court— //ind« law 
— Ltobdi/y of son for dell of Iiwny falfier. In a 
suit upon a bond executed by a Hindu, the plaintiS 
‘ made the debtor’s tons defendants along intb tho 
father and a decree was passed against the father 
and son* jointly for payment of tho debt. Bdd, by 
the DiTisional Bench, that the decree against the 
sons was bad. Kabasctoa v. Susba 

I. L. R. IS Mad. 139 

le, Son’s fiaWfity 

for father's debts— Decree against legal represmta- 


T Vmedbhai, 8 Bom. A. C. 241, followed. T>ALLtr 
I. Tribiiuban lIoTiEAJi I, L. R. 13 Bom. 053 
17. Father's Iio&if- 

i(y Of surety — Lability of Its sons for the debt for 
uAicA he VOS surely Ancestral property in tho 
hands of sons is liable for a father’s doht incurred 


.. — Personal dells— 

a estate. Debts undertaken by the holder 
— ,..1 .-.1 wu — * «- respect 

nnot by 
. Tillages 

. • e » ■ EhliAI f. 

. ■ ■ ■ ■ "04.183 


22. • Loan incurred 
to pay aneestnd delt \\'here money was borrowed 
by a near relative of « joint Hindu family, holding 
part of the ancestral property and appearing before 
the xvorld as a co-parcener of tho family, to pay off a 
bond fide ancestral debt, tho loan was held to be a 
family and not a personal debt. Buldeo RA*t 
Tewabee t». SosiESSiTR Paihiay . 7 W. R. 491 

23. — Liability of heir 

for ddAs. According to Hindu law, a creditor can- 
not follow tho property of a deceased debtor, but ho 
may hold the heir personaUy liable. UimopooBJfA 
Dassea V. GAteuA Nabain Pal . 2 W. R. 296 

24. — -- ii<i6i7i/y of heir 
— Lien of creditor for debts. IVben a Hindu dies 
indebted, his estate does not in a hole or in part vest 
in the creditor as if by hypothecation, but the entire 
estate absolutely passes to the heirs u ith full poiver 
to deal 

the deb . 

prefetw 
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HU^DU LAW — DEBTS— conW. 

lifetime, or In the alternative that the lady’s person- 
a! estate might beheld liable. On a reference being 
madb to a Full Bench as to whether the plaintiff 


they receive by inheritance. ZDBCBDtisr Kh&K v. 
Indukmpn . 1 Agra F. B. 71 ; Ed. 1874» 65 

25. — — Power of htir to 

dispose of estate — Creditor’s rt^hi to follow asstts of 
deceased Hindu into hands of purchaser for value 
Under the Hindu law the property of a deceased 
Hindu is not so hypothecated tor bis debts as to pre- 
vent his heir from disposing of it to a third party 
or to allow a creditor to follow it into the hands of a 
person who has purchasetl it from the heir of the 
tleceased in good faith and for valuable consider- 
ation. Sunhussapa v. Jiloodlapa, 8 Harr. 232 and 
Naroo Huree v, Konhier Mundhur, 8 Harr. 2S9, 
fotlon'ed. jA.’inrATRiar BasrcBarroRa e. PAKBinr- 
DAS Hath .... 0 Bom. 116 

20. ■— ■ — lAohilttij of heir 

— Certificate to cofleet debts — Alienation of the 
4£taie of a deceased person for the payment of his 
dells — Sueetssien. \V’here a peron to whom a cer- 
tificate bad been granted under Act XXVII of 1860 
to collect the debts due to the estate of a deceased 
Hndu, but who had no share oi interest in such 
estate contracted a debt for the purpose of paying 
debts due from such estate, and charg^ such 
oatate ivith the payment of such debt : — Held, 
that tho creditor could not, by virtue of the acts 
of such person, claim to recover the moneys 
advanced by him to such person from the heirs 
and estate of the deceased, even though such 
moneys had been applied to the liquidation of the 
debts of the deceased. Moviav. Balak Bam 

1. L. B. 2 All. 513 
Sec also Hasah Ali Meiidi Hasak 

I. L. B. 1 AU. 533 

27. Widow, lifAitily 

of, for debts of husband. A mdow is liable for a 
debt contracted by her husband. Such debt may 
be set off against any debt due to her. Grisb 
Chxjkder Lauoobt V. Koouaree Dabra 

1 W. B. Mis. 24 

28. ^ ^ JlepaiTsioliousM 


WiLSojr, J., dissenting), that the plaintiff was ccr- 
tmnly entitled to bo paid out of the arrears of rent 
since collected, bub that he also was entitled to 
enforce his claim against the heirs of the last full 
owner of the estate generally. Hurry Mohus Rai 
V. Goxesd Cqundbr Doss 

1, L. B. 10 Calo. 823 
20^ Trade debts incurred by 


is 


of the assets of the business to which she has suc- 
ceeded as the heiress of her deceased husband, ate 
recoverable, after her death, out of the assets of tbe 
business, as against the reversioners who have 
succeeded thereto, even m the absence of a specific 
charge. Sakribiuj Nathueai v. Magakul Mm- 
CHA^D(1001) . . I. L. E. 26 Bom. 208 

30. ■' Decree— d/itals^ara /oib< 

family — Decree aifainst one member, whether binding 
on the others, and when. A member of a Mitaksha» 
joint family may be bound by a decree and a sale 
thereunder of the family property, although he is not 
a party. The sons of the jui^gment-debtors are 
bound, unless the debt be proved by them to have 
been for immoral purposes. The other co-parceners 
will be bound, if the creditor or the purchaser can 
prove that the debt was contracted for their benefit, 
and if the decree is substantidlJy against them, 
though in form it might be ogainst the bead mem ■ 
ber or members of the family. Hart Fit^af v 
Jairam Vithal, I. L R U Bom 597 ; Rakharam v. 
Drnji.l L R.23Bom ST2 ; Sheo Per shad Stn-jh v. 
SahebLal. I.L R. 20 Calc. 453, Mid Daulat Ram 
V. Mehir Chand, 1. L R 15 Calc 70, referred to 
Buldeo Soxab i'. HIOBARiE Ali (1D02) 

I. L. R. 20 Calo. 683 s.c. 6 C. W. N. S70 

Jl. Devolution of 

stridkanam properh/ of a icomaii on her sons, who are 
membra of an nndivided family with their father at 
(he time— Estate taken as eo owners or lenants->n- 
comffiOR. tVhen tbe Stndhanam property ol a 
woman devolves on her sons who, with their father, 
form an undivided Hindu family at the tune of the 
mother's death, the sons take it as^ 
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Ihf >IiUV,<Ha^ no diMinction ii nwdc l>ct«cvn 


it it u«<d In Enp1i«h liiw as n<-*rij' r<]Uir*lont_ to 
the* “ rropoNtu^ ” and a* co-rtlxtjr? of “ hrir.** 
In the Hindu La» it is u«nl only ns Bcnif^ing * 
direct ascendant in the paternal or matemnl line, 
and, more technically, as the paternal 

rrandfather and his ascendants in the male hne. 


iiiiUTAnaii CntTTY ( 1904 ) 

I. L. E. 27 Mad- 300 

32. — A'reeution of 

decK* appiiMfion for, ojair^l Acir* of juJjment 
drWof— A’oti>< — Cod* of Ctcil Proetdurt (.let X/T 
of 1SS2), t 2fS — lI'aitYr of ohjretton ojaiiwt «ff«- 
tion—Ftfopntl—Htndit Z^u>— jfitilsAoro <r(AooI— 
faUitrt not imntorfl/ — O&^cetion to frteuUon 


iiae«tionin$thera1i>lityoftheMid orders, 

Pittad BuAif r. Girifa A*iib//i LiAtri, A /?. t 
ifj.’ LrltAmofi t. Kiltytn C/itlli, I, L. Jt. 
2i i!ai.Cr,7;n\al<% SalK />i» v. ProfidU S’ath 
Aoondw CAoi^/turi/, / L. Ii. 2S Cole. 122; and 
Shfomt Sityjh V. Kam'Ahiear Xalfi, t. L. It 21 AQ. 
ftAWlowed. CoTESTHv r Trust I’n.ssAD Xapu. 
TAX (IW>I) , 8 C. W. N. 072 

33. Folhet'i dtlt 

lindiitj on aoB» rirn diiriny fnOicr's hfdime — 
Alirti/ition^ for it-i durhnry* hindinj on nnt—Xalure 
of morijnj* d'll—Mo didindton Hirecn mortjoje 
(titea for anttenlrnt ihlt an I mr.rt^iij* given for dthl 
thru tn'nrrrd It is rsUblished bv a iiiiifonn 
course of decisions under the Hindu law that a 
debtincurm) by the father, which is not ahown 
to lie illefrsl or immoral, j<, eren during the 
lifetime oi the father, binding on the eon’s 
Interest in the family property, and that any 
alienation, eolimtary or inroluntary, made to 



me soil, iia uiiuuurgu 
■ "nforc* 

>a the 

'■ from 

• her by 
4 , lo dis* 


exonerates the son from the burden of his fathcr^s 
debts. CmosMBtRA Hcdalisr r KooTnAPEiiu. 
mal(1901} . . I. L. R. 27 Idad. 326 

34. ...... -Falher'a fia&iTdy 


objected to tbo execution going, on the ground 
that the properties attached were joint family pro* 
pertiesofaMitakahara family, that they werein pos- 
session by right of sumvorship and Dot as heirs 
of their father, and that such properties could not 
be sold after the death of the father in execntion of a 


35, Husband’s debt — Unsband'a 


were binding on the apphcantaalso on the prindple 
of Tt$ fiidicala and they were precludetl from 
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from the heirs, nor can he, after the alienation there, 
of by heirs for a bond fide, and valuable consideration, 
follow it in the han^ of the alienee. He baa merely 


25 - — rower o[ netr iv 

Mspcse of estate — Creditor's ri/jhl to fedlaw assets of 
deceased Hindu tnlo hands of jiurchaser for valoe 
Under the Hindu law the property of a deceased 

— . • , - 1 -ii- — 


- Power of heir to 


■DAS Ratb 


jae 
party 
of a 
f the 

iider- 
• and 


• Ltahiltly of heir 


— Certificate to eolleet deiis-^Alienation of the 
4s(a(e of a deceased person for the paijment of his 
debts— Succession. ^Vbere a peron to whom a cer« 
tlScatc had been granted under Act of I860 

to collect the debta duo to the estate of a deceased 
Hindu, but who had no share or interest in snob 
•estate contracted a debt for tho purpose of paying 
debts due from such estate, and charged such 
«atate with tho payneot of such debt : — Held, 
that tho creditor could oat, by virtue of the acts 
of such person, claam to recover the moneys 
advanced by him to such person from the heirs 
and estate of the deceased, eves though such 
moneys had been applied to tho liquidation of the 
debts of the deceased SIdnuv Baiak Ham 

I. L. B. 2 All. 513 
See also Hasak .Au AIehdi Hasat? 

I. L. B. 1 AU. 533 

27. — WidoiO, liability 

of, for debts of 7ia«band A wdow is hable for a 
debt contracts by her husband. Such debt may 
be ret off against any debt due to her. GniSB 
CmjXDER LsIIOORV V. KoOMAREE DaBE4 

1 W. E Mis. 24 

28. Bepatrs to houses 

held by a Hindu lady hatinj a life-inieretl — Credit 
— Death of life-tenant before payment — Liability of 
c,sf<3^e (or the debt, A daughter succeeding to the 
estate of her father onlcred a quantity of lime for the 
purpo'«o ofmaTdng repairs to certain houses on the 
citato; the rep.aira Mere completed, but the lady 
died before tho debt contracted by her for the luno 
had been pnid off. At tho time of her death there 
remaincil outstanding a large sum due as rent. 


sol), ho fukcl for a decree — (i) against tho cstoto Ml 
the tiau'is ot the rcrersioncra , nn<l (u) sought for 
{laymcnl out of the rents uncollected m tho lady’s 


HINDU LAW— DEBTS— eonf^. 

lifetime, or in the alternative that the lady’s person- 
al estate might be held liable. On a reference being 
made to a Full Bench as to whether the plaiDtiff 


-McDoxell, and Pbin'sep, JJ. (Garth, C.J., and 
Wii5os, J., dusenting), that the plaintiff was cer- 
tainly entitled to be paid out of the arrears of rent 
since collected, but that he also was entitled to 
enforce his claim against the heirs of the last full 
owner of the estate generally. Hcrrt Mohcth Bai 
V. Gosesb CncxDER Doss 

I. L. B. 10 Calc. 828 

20. Trade debts incurred by 

Hindu widow — Widow carrying on business of 
husband — Death of Ktdow — Liability of reversioners 
to trade debts properly incurred. TYade debts 
properlyincurred by a Hindu widow, on the credit 
of the assets of the business to which she has suc- 
ceeded as the heiress of her deceased husband, are 
recoverable, after her death, out of the assets of the 
business, as against the reversioners who have 

Succeed thereto, even in the absence ofaapecific 

charge. SAKR-iBHAiNAnitTBArv. 1 Uoaiilai;.M 0I 
CaasD (1£H)1) . . I. L. B 25 Bom. 206 

50. ■ ‘ ~ Decree — Mtlahhara pM 

family— Decree ngamst one member, whether binding 
on the others, and when Amember of a Mitaksbaw 
joint tsmily may be bound by a decree and a saie 
thereunder of the family property, although he i* 
a party. The sons of the judgment-debtors »t® 
bound, unless the debt be proved by them to have 
been for iiamoral purposes. The other eo-patcenw* 
Will be bound, if the creditor or the purchaser can 
prove that the debt was contracted for tb«r beoefiti 
aud if the decree is substantially against them, 
though in form it might be against the head me®" 
ber or members of the family. Hart ViOiol ^ 

daimm Vitkal, I L B li Bom-StY Sakhammv. 

berit,! L.R 23 Bom 372 ; ShroPershad Singh v 
SahebLal, I.L.R 20 Calc 453,nnd Daulat Bam 
V. JMir C/iand, /. L. B. 15 Calc. 70, referred to. 
fiOLDEO SOHAB V. MOBARlg AlI (1902) - 

I. L. E. 29 Calc. B83 s.c. 6 C. W. N. 37W 

31. Devolution d 

stndkanam property of a Woman on her softs, who are 
members of an undmded family with their father n 
the time— Estate taken as co-owners or teMnls-m- 
common IVhen the stndhanam proper^ 


epnng, females baring precedence imi, 

epnng. It is only m default of the 
that soos succeed to their mother s 


^enkiyamma Oaru 
Btikadur Oaru, * ' ^ 


leceed to their mothers siruii 
1 Oaru V. Venkalaramanayg"'"'^^ 
a, /. L n. 25 Mad. C73, csplam^- 
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tilt MiUV-iHun, no dMlnction U m*ile bctwrrn 


ititUKd in Enpluh biw bi nrAri^* cquIvB^nt to 
the '* pTOpo^itm ” BixJ an co-rcUtiTo of ** Kwr. ’ 
In the Hindu Ia\* il is u«p« 1 only as Bjrnifyins a 
dif«t ascendant in the paternal or maternal line, 
and, more technically, as signifjHng the paternal 
prandfither and hii ascendants m the rnale line. 


owners or tenanls-in-eommon without Iwnelit ©I 
eurvirorrhip KancFrai N*cnitn*r Sasiuiu. 
KiiUTAHAK Cnrrtv (1004) 

I. D R, 27 Mod. 300 


32. — /r«fMlioa of 

drew* appliMtioa /or, etjnii^l hrir$ of fudjmfitt 
debtor— Xoti't — Codr af Citil rroerdure (Art XIV 
of JS^2), «• 2/S— IVairff of oft/'c/ios a^ointt men 
tion—FAcpnel—Utfidu *ehoot — 

Ddl, faiXert not imnioMf— 06;rc<ion fo ejeculion 
on ground of joint propertij and dtmlution hy the rule 
of Surrinnkip—Jurudittion of Court ti detide 
Question— Roe judicata. Where a decree holder 



HINDU LAW— DEBTS— COB//. 

._.c. 

■ L. R. 

- .Vatt 

Koondu Chovdhuro,l‘ h. R. "S Cole. 122, • and 
Rhfomi Finyh v Komfthtrar Xolh, I. L. R. 21 AH. 
242, Wloweil CoTEX-mY r Tri-si I’atstD Naiu- 
VAsIlPOl) . 8C.W. N. 072 

33. Fathtr'e debt 

tindiHj on eon* trrn dun'n'j fothfr's lifetime— 
AlietMtiont for ilt di*fharyr fxndin^ oneon-» — Xaturt 
of mortjnjr d'lt—Xo di'tincfion Ix/iccen morlyoye 
ffiren for anturdenl drlt on i mirtipy giixn for debt 
lArn tn'urrtd It is estallished bv a iiiiiforzD 
course of decisions under the Hindu bw that a 
debtinciirml by the father, which is not shown 
to lie dlepal or immoral, is, even during the 
lifetime oi the father, binilmg on the aon’a 
interest in the family property, and that any 


.. ..v«. .. ui». u»g •>ll lUU '-III, us lUMIUUIgU 

•■^yenforc* 

' ’ on the 

• ■ ' • .ad from 

sther by 

means of other family property. Theco is no dis- 
tinction in principle, between a mortgage giren for 
an anteceOcDt debt and a mortgagegirenfor a debt 
then iocurred, for in cither case the debt is binding 
on the son and the enforcement of the aceurity 
exonerates the son from the burden of his father*s 
debts. CmnsMosKA Modauar i. Kootbamso- 
}tAL(1904) . . I. L. B. 27 Mad. 826 

34. /’qMer*« Uabiltiy 


objected to the execution going, on the ground 
that the properties attached were joint family pro- 


were binding on the applicants also on theprinnple 
of ree judicata and they were precludwl from 


35. Husband’s debt — Hwhand'a 

rfebtaftindiny on wiifoioin respect o/ o-ssc/s come to her 
kandaete leqal reprtJentaUve—Widow'ariyht to reaiJe 
inkuaband'a houit. Under the Hindu Law, the 
maintenance of a wife by her husband is a matter of 
personal obligation ansingfrom the very existence 
of the relation and quite independent of the posses* 
aion by the husband of any property, ance^ralor 
acquired, and his debts take precedence of her claim* 
for maintenance. Where the family consists of only 
the husband and the wife, all debts which would 
bind the husband personally iviU necessarily be 
landing on the mdow_ in respect of all the assets 
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v,Mch bavo come to her bands cb Jus legal repreaeot* 
ative Where a debt bo® » 


.k Miu oy 

r ....ui>uip. Where an undivided Hindn 

family consists of tno or more inalea, related as 
father and sons, or othem ise, and one of them dies 
I earing a nidow, sha has a wght of maintenance 
against the surviving co-parcener or co-parceners 
jnood the share or interest ' i 

u ici luough such ngbt jucs 
notui itseH form a charge, upon her huahand’e 
share or interest lo the ioiut family property, yet, 
irbcncrcr it becomes necessary to enforce <w pre- 
serve such tight eQeetually, it may be made ft aj^i- 
Gc charge on a teasomiblo portion of such joint 
family property, such portion nob exceeding her 
husband’s share or interest therein. Such rij^t 
may ftlso, in certain cases, bo eoforced against the 
traasferee of joint faanly property- Manilai v 
Eitaro, /. X, A. J? Son. 3SS, i^cuesed. The 
deceased husband of defendant executed a promts* 
Borynotossasurety, and after his death a decree 
Mas obtained agamst the defendant, his iridow, 
on the promissory note. The decree-holder attach* 
e ed ft bouse, ubicb had. belonged to the deceased 
and in which the uidow was reaiduig, brought it 
to aalfi and purcbasetl it On hts endeavouring to 
obtain posacasios theviidow resutedoa theground 
thatsba had nnghtof resdrnec m the house during 
her Ufetittie and could not, therefore, be ejected 
Hefif. that the decree-holder uas entitled to be 
given possessioa of the houso and that the mdoiv 
had no right of residence thetein. JATaim 
SUBEIAir »' AWJUXtl JfAS’OAJJMA (1904) 

I. L. B. 27 Mad, 45 

30. Son’s liabUity — ilonty dot 

iy and decree opoinst faiher^Ezecv(<on »x*v— , 
after deaif> of ■ 

jMrfy in ■ 

n< 7 crin*r / . - vi<iu<«^ an eant— 

Ltmtahan Wft (*Vr of J(i77), Sch If, Arts -52, ISO 
— LimtMifni for #i>’j opaiii’t »on on onytnal deit or 
on decree riaintiC^ jn 1800 obtnined a decree 
acainst the father of the present defcadants, who 
tiled m JS97 E-tccufion of that decree was re- 
ff'"d RV against the familj’ property intbe powea- 
sion (if the (kfcn'Innts Pisintiflj in 1899 insti* 
tutcO. the present euil agamat defendants and ob. 
lamed a dmeo. Questions haiing f>cen referred 
lo the r«lJ Btncb; //e/J, (i) that fndcpeo'Jcntfy 
<pf t)o deVjt ariung from llie orieirval transaction, 
ih< ditTcc epamst the fnlhvr hs' its own t(»ie 
(n-Mid n na acTiinst him. which lus eonw, 

iicr(/r(lif).* to ihc- thndii law, were under an uMigft. 
lion to dir. h-»TEi. unless Ijiry showed that tho 
debt was or immoral j (u) that if the 

suit had («(Ti hroujlit on tin. original cause of 


HINDU LAW— DEBTS--conW. 

action, the article of limitation apnUcablo ivauld 
bftvo been the same as against the father, natagly, 
art G2 ; but as the Suit had been brought on 
the cause of action arising fioia the decree against 
the /Ether, the article applicable iras art ISO. 
Observations by BsAsnYAij AYrxNOAB,,/., oathe 
obbgationofasoa. under the Hindu law, to dia- 
chaige debts, incurred by bis father. Pbkiasami 
MuDALUB V SbETRARAMA CnETTIAR (1904) 

I.L.E. 2 TMad, 243 - 

37. , EaiTigr'e deils~ 

Sciu liability f) pvj. Under Hindu law the pioua 
ohltgation of a son to pay his father’s debts exists 
whether the father la Ijrjng or dead. The mere 
fact that ft father IS ahvft 


t ...VO *uau not be obtained by 

Baling his interest jn the farndYtiror.,**-'" ’*'* , 

however, tb® ■ii'-— -* ' 
or Immoral 
is not bind. 

tloniaa ac ...uu isaKBARAU 

(I 9 W 1 . . r.L.B. 26 Bom.se? 

38 . — Milakthara — 

DtbU—SvTity — Granison'a h'<i5f7i(y to pay dtbU 
ttmiToctei by tfte yranifaihtr as a surtiy Und« 
Hindu law M laid down in tbo Mitakahara, agrasd* 
son is not liable to pay a debt which hU grand- 
father contracted as a surety, unless the latter m 
; accepting the liability of a surety received some 
1 consideration for it. A party » not bound, geiwtsl • 
; Jy speaking, by a pleader’s admission in argument 
. on what is a pure question of law amounting to uo 
more than bis view that the question is unarguable. 
NaBAYaJJ V VB-YKATACaARVA (1904) 

I. L;B. 28 Bobi. 408 ’ 


j 39. Joint Hindi 

I family — Per.’xmnl decree ayairiet fal/icr-~biaiility of 
I foa'a mUresli in Vie fcnnt /oi»jf'» ' 

j taeb. 

I agaii. 

eons 
J Bale, 

. of wh 

' ed wi r. 5 

not th ...vj 01 luo sons to pay. Hitm J>ayai 

v.Durjro Singh, I. L. H. JS AU. 209. evened. 
Bem JUadho r. }}aadeaPali!l,I.L.H-I2Ali.S9i 
JUeenakehi Haida \. Jmmvdi Kanalo, Jiamaya 
Koandtn, L. R. 16 L A. I, and Muasamul ^anajm 
Beb-aaain'r, Mod’cnSIohun Z/.Il- '2I.A. ^ 
red to Karak Sik'OU f. Bnup Smon (I9w) 

I. L. B.Q7 All. 16 

40 , - Liability of ««- 

1 d«tW«lso»/orsiire(y(ffi5icoB(rort€dbj//fl(.^«‘. tThcro 

j a Hindu father havitig undinded imaa 
an obligation as surety for the payment of 
' debt and not for fcceping the peace or PJ. ^ 

I behaviour, tho whole ancestral property ? 

* tho shares of the sons is bablc for toe dwchargo 
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such obhpilton. SitararMvy^ t. IVnl-Afrom/jiini*, 
i. t. 7?. 2/ J/arf. J7J, and TutarawWal r. (tanga- 
ram, l.L J2. SS Horn. CitrrflKCUM 

V^^KlTAc^*I-^ nsnnun v CnrmKCLAM Kcmara 
YrsKmciiAi.1 UtBUiAtt lW>o> 

1 L. R, 28 Mad, 377 

41. — ■ Liability of ton 

J >• .. .......... I. 


mg xirior to and independently of the sale or mort* 
page. When! the debt is incurred at the timeof tnlo 


from : Samt Ayyanyar t. Ponoammal, I. L~ It. St 
JlaJ. 2S, approved. Venkataramaxava ^,t^TCLIJ 
r. VENEATAraUAKA Doss rAKTOLO (tOO-t) 

I. L. 11.20 Mad. 200 

43. t ' t j I " roficm^-lm* 


as * the nght, title and interest of the defendant 
alone ' in accordance irith the form in force prior to 
the pasdng of Act X of 1877, the mere use of such 
nords, which were omitted in the Act of 1877, does 
not necessanly imply that the inteiest sold is less 
than the full proprietary interest That the law 
as then estabhshed by judicial deciaons recognised 
only a hmited interest in the owner, does not of 
necessity raise the implication in such cases. The 
nature of the debt and other circumstances may 
show that the full interest including that of the 
' ” ’ ' ‘ ' ' ’ urebased. 

L. s. 

* ' • SOORAPPA 

LL. a 29 Mad. 484 

43. £io&i/>tjr of »ona 

for their father's deble~I>ebls incurred for tmmoral 
purposes — J/oncy borroueii to discharge tvek drfits 
~Bufden of proof — II\nonly~2Jorlgage executed ^ 
a minor. One Shanker Singh, the owner of con- 
siderable property, both moveable and immove- 
able, incurred heavy debts for immoral obj’ecta and 
without any necessity. He died on the 24lh of 
August, 1001, leaving two sons, Sheoraj Singh and 
hlaharaj Singh, him surviving. Shankar Singh and 
VOL. n 


mNDU LAW-DEBTS— ^tf 
his sons wetr members of a joint Hindu family. To 
pay oil hU fathcr'a debts, bheonj Singh, jirofe««ing 
himwlf to be solo owner of his father’s property, 
murf gaged a large part tberrof to the Hank of Upj>cr 
India to seciitr a Iruin of n.I.OOiOOO AlAhamJ 
Smgh, the youngvr brother, joincil in the mortgage, 
admitting iiis elder brother’s right to the proiwrty 
morfgag^ ; but. At the date of the execution of the 
mortgage. Mshamj Singh was a minor. Subic- 



in whicb ancestial property had passed out of the 
bands of the joint family, incumbent upon him to go 
fuxtber ond show that when the debts were con- 
tracted his father’s creditors were aware, or.might 
have been aware, of the immoral purposes for which 
the money was borrowed. Qwre : Whether the 



I. L S. 13 All. 216, Pern Bmgh v Partab Singh, 
I. L P. 14 All. 179, MxLsamnmi Jannuk Ktshorer 
Koonwwr v. Baboo Paghunandan Singh, 1 S. D. A. 
It. P. (eSdl) 6, "13, iltissamviai Ifanomi Babvattn 
V. ilodun ilohw, L. R. 13 I A J, Jamna 
V. Natn Svlk, I. L. R. 9 AH. 413, Bhagbut 
Parakad ▼. Qiria Koer, I L. R. 35 Cal'-. 1717 ,• 
Clltii&imannzi' Mehendale v. Kashinath, 1. L. R, 14 
14 Bom 3 0, Badri Prasad v. JUadan Lai, /. L R, 15 
AIL tS, and Deli Dat v. Jadu Rat, I. L. B 24 All. 

' ' 7 O 
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459, referred to. Where debts hate been incorred 
for imiuoral pdrposes by the fatherina jniotHinda 
fatDiiy and then money is borrowed from a tWrd 
party to pay ofl such 9ebts, and sutb third party 
iseehs to recorer from the eon the money so bor- 
rowed, the son is corapetent to put forward as a 
defence the immoral character of his father’s ori- 
ginal debts. He is not confined in his pleadings to 
the crrcumstaneea of the loan tahen to pay off 
those debts. SaravaM Tevnn v. Amrnal, G 

Mad.H. 577, followed JlAiMnU Smoni-. 

JjAiWANr SiNoa(I900) . L L. R. 28 AIL 608 

44. — Dartt for mt^ne 

profits- Under the Mitaksbara, a son is un<ier a 
' !• I .1 ’ mesne 

y A person ' 
liosscssion 
c Ponnu* 
Peary Lae 

Ai<-.W.N.163 

46. — — Son's ItahilHi/ to ( 

pay fathtr'a dehtj — Decree for damayes resulliny from 
a wrongful act committed by the father— Antestral 
estate in the hands of the son not ItabU under the 
decree. The plaintiff obtained a decree against the 
defendanVs lather tor damages to tbe plaintiff’s 
property cansed by a dam erected by the latter, 
which obstructed the passage of water thereto. On 


His father’s act in obstructing the passs^ of water 
to the decree-holder’s lands may not hare been 
illegal in the usual sense of the term, that is tosay, 
ft may not have been committed in contravention of 
any express provision of the law; hut (he result of 
the mut showed that it was wrongful, and foe a 
liabiiity so incurred the son could not be held 
answerable when the estate that had come to his 



40. Son'etuAtUtyfoT 

faiker's debt tneurred in transacUon amounting to 
criminal ofienee '^^’here an undivided Hii^u 
father acting as the administrator of a certain estate 
was made liable in respect of monies received by 


imrticijlar amounts cJaimerl, the father had toSAle [ 
liim-'clf amenable to the Criounal Law by doing ot I 
nnwUing to do anything Proof ofmereomissionto i 
account, without anything more, will not raffico to I 
exempt the eon from Lability. J/eDoireff Co. v. ) 


HINDU LAW— DBBTS-coneW. 

Jtaghava Chetlg, I. D. R. 27 Jfad. 71, distinguished. 
Natasatjtjan v. Ponusami, 1. L. R. 16 Had. 09, fol- 
lowed. EittsAiA Otntr.VATJiAst CnErrr r. Ad- 
DErALtr IlAOnAVALtT CnETTVflOOS} 

lie 11.31 Mad. 473 

47. — Son’s Itniililij for 

father' sdd>i»~~Son Uahle for fath'r's misappropria- 
tion, when suck mitapproprintion amounts only to a 
breach of end duty ^\’he^o an undivided Ifinda 



person entitled to bo paui. Atevoucjt dr co. 
Raghaen Cketty, J L R. 27 2Iad. 71, tlistinguished. 
KiiiEMAB Venkappayya f KsrsmtA ChabiTa 
( 1907) .... I. L. B. SI Mad. 101 

48, — — — — - . I ■ Dehls—Son's 

Utdtdihj to pay father's debts — Attachment of son's 
share in famdy property — Father's power to deal 
with the attached elmre-^ipiJ Procedure Code (Act 
XIV of mS). s. 270. VVhcD the right, title and 


^76 of tho Code of Civil ftocetlure, his father is 
deprived of the power of alienation of that interest 
in eatisfaction of his oivn debts. Sdbbaya r. 
Naoappa (190S) . . r. L. R. 33 Bom. SOi 


HINDU LAW— ENDOWMENT. 

1. Creation op Endowmevt 

2 Proof op ENDOwareirr . 

3 NON-rEflFOB3tANCE OF SERVICES 

4 Deauno With, and JlANAaEJtBA’r 

OF, Endowment. 

6. SdccessiohinManaoemznt . 

A Disjiissai. of Manaoeb of Endow- 
ment . . . - - 

7. Transfer of Biobt of Worship • 
fj Auenahon of Endowed Peofebi^ 
0 SHBEtrtSHIP . . . • • 


Cfel 

48S1 

4836 

483S 

4838 

484t 

4856 

4S60 

4S63 

4876 


See CoupAwr— T ransfer op Shares' 
AND Rights op Mad. 79 

See Endowment . L L. K- 30 M^d. 31 

See Hindd Law— Inheritance— Relioi- 

ous Persons — Mohdsts.^ j 

Xi. B. is I. A. ZOO 


( 4*131 ) DIGEST 


imfDU LAW— ENDOWMENT— 

See IIixDD L^w — pAnTtnoT — Aance* 

WEvn SOT TO pAHTTnos ASD Rrs* 
TuusTOs rutTrnov . 8D,li.Il.OO 
I.Ii.E.C Cftlc.100 
1. 1*. R. 12 Mad. 287 
Sfe'HrsDtr Diw — W ill— O' ssTRCcrto't 
OF Wnx «— to Inou 

2 B. li. R. A. C. 137 noto 
See IIiTDu Diw — W ill — C ossTnccnoT 
or Wru.*! — BcQccTra roa CiiinrrtiiLt 
‘ Penro^Es. 

See LtiirtATiOT Act, 1877, Sen. II. Art. 
141 — Adveme Possessios 

Alarah. 483 
I. li. R. 0 Bom. 100 
I.Ii.R.13 Mad, 402 
1. Ifc R. 12 Bom. 322 
I. It. R. 23 Cate. 630 
L I.. R. 10 Mad. 243 
I. L. R. 23 Mad. 271. 430 
See LTirrrmoT Act. 1877. Sen II. Arts 
120ASD14I . LL.R.28Mad.U3 
See 3lALABiR Lmt— Endoitjiest. 

■ ■ — ■ aUeoatlon of endowed propert 7 — 

S« AmcaMrsT— ScwEcis o? A'n%cn. 
BEST— OrrEBtsos TO IIiNDtr Deity. 

I. L. R. 28 Calc. 470 


1 CRE.VTION OF ENDOWMENT. 

1. Creation by deed of gift— 

Object of eti'ioiement — i'AiJa Preeumplion. 
presumptioQ U that the object of an eodowment by 
a Hindu for the worship of idols is to preserre tbe 
sheba in the family, rat.herthan to confer a benefit 


18 W. B 221 

Collector op MooRsnEDActn v SinsEssonEE 
Dadea .... 11 B. L. B, P. C. 80 
18 W. K. 220 

2. Creation of rellgicras endow- 

ment — C^n/y — Famtly idoU — Safe o/ trust 
pToperti/ in exeeuUon-~^utt by lruttee’'lo woier 
the property — Zimilalion. The Hindu law, unlike 
the English law with respect to chanties, makes no 


CASES. ( 4«32 ) 

HINDU liAW-ENDOWMENT— conM. 
I. CRE.mON OF ENDOWMENT— eoftfi. 


applicable. Hcpa Jiosnrr r. Krisrsaji CorrsD 
* L L. B. 0 Bom. 100 

3. Form of erenliem— 

Perpetuity— Trnrt—Vcii out inopemtlce dedie. A 
Hindu by n ill dcnsnl certain property, consisting 
of a family dwclling.hoiiv and I.-inii, to trustees for 
ercr, forthe re«nlenec, riaintensnee, and perform* 
ance of (he worship nf certain family idols, ond 
appointeil his sons and their descendants in (he 
einct mate lino to be shebaits of the idols fur ever, 
making pronnnn for their resilience in the family 
dwellins.iioase : the will d1<o contained a clause 
restraining any jvtrtition, dirision, or alienation 
of the property so de<licated to (be worship of the 
Idols. The testator appointwl the trustees ciecn. 
tors of his will, and t>y a codicil bequeathed lega- 
cies to Tnnous members of his family. In a suit 
against tl»e csecutors to rccoTcr a legacy so be- 
queatbesi t—Utld, that the dense of the property to 
the idols was eoid and inopcrstiro as being a settle* 
meat in perpetuity on the male descendants of tbe 
testatoraml for their use, and notareal dedication 
for the worship of tho idol*. Promotiio Dosses 
p. Raninsi pERSitit) DtTTT . 14B. L. B.176 

4. — Dense for irof 

ehtpof tded—Piyhitorelundeif money expended, De- 
Tiso u|>on trust for tho use of a thokoor, with 
direction tliat tho wife, daughter, and daughter* 
in*law of testatorbeallowed tolieein thebousefor 
their liees ond perform the worship of the idol, with 
limitation over to others on tho decease of the 
surnrors of them, and a sum of 1116 allowed to 
the surviTOT of the first legatee for the purposes of 
the idol, and after her death tliat the same sum be 
applied to the expenses of the idol ^Then the 
legatee has for a time at her own expense kept up 
tho service, she is not entitled to have the money 
refunded Roy.vonet Dossee v. RoommAin 
Sen .... 1 Ind Jur. N 8. 14 

8, — Public chanty— 

Trust— Public eharitabk or refiyioas trust— Offer, 
tmys made to an idol — LxabiUty of persons in posses- 
ston of an idoFs properly— Account. A trust for a 
Hindu kIoI and temple is to be regarded in India 
as one created “ for pubhc charitable purposes ” 
within the meaning of s 539 of the Code of Civil 
Procedure (Act X of 1877). The Hindu law re* 
cognizes not only corporate bodies with rights of 
property vested in the corporation apart from 
its individual members, but also the jundi<.al per- 
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( 4833 ) DIGEST OF CASES. 


HIUDtr LAW-ENDOWMENT— conW. 
1. CREATION OF ENDOU'JIEXT— i-on/rf. 


accepted a trust; and a rciuedy may be aonght 
against them for maladministration by a suit open 
to any on© interested as under the Roman system ' 
ins like case by means of a fopvhntoetto MA^o• 
UAB GaKESH TaMBEKAR t’. lllKIMimAM GoVfSDRAM 

I. L. H. 12 Bom. 247 

6. — — Gift lo Hindu \ 


uun 01 names in (ue mol s larour and an acuDow. { 
ledgment of the person whom they nominated as { 
sMnt ormanawr Btid, by the Full Bench, that the [ 
gilt made by me defeodauts constituted a trust for I 
the purpose of the temple Pm Edoe, C J , and 1 
Tymuu,, J . — ^That the defendants before the Court ' 
<lld not constitute themselres trustees id any sense. i 
RAOtnjBAB Dial r. Kxsho RAiu>irj Das ' 

LL R. 10 AIL 18 j 

7, — — — — Ptdicaliou toidol i 

~^Mode of dedication. Under Hindu law.an idolas 


Oanee^ Tamlel-ar v LaLhmiram Oebindram, I L. \ 
It. I’i Bom. 247, approred Sonatun Bi/tacii, r 
Jvg^vitoondree Dosree, K Moo I A. *6, and 
Ashvtosh Ihitt V D . rga Chum CkiHerxe. /. L. R. 

S Calc. 43^ • L. R. 0 1 A. 1S\ di<tingDisbed 
BHXTGooBDTirPKostfifTfo Senp Gooboo Pbosonno 
Ses . . . X L. R. 25 Calc. 112 

8. - ■■ — - - . , - - - Gift of ided and 

debutler land — Private endou-menl — Benefit of tdol 
~Shebaits — Dehiitter proycrty. A gift of an idol | 
and of the lands mth which it is endowed (beiog 

a private endowment) made with the concurrence of ( 
the whole family to anothw family for the purpose ^ 
of carrying on the regular worship of the idol, if | 
made for the benefit of the idol, is not invalid, and 
IS one binding on succeeding shcbaits KnETTEK | 
Chtodeb Ghose V. Hasi Das BtnrDOPAOnYA 

1 . L. H. 17 Calc. 657 

9. Invalid endow- 

ment — Bceia made unthout intention that they thould 
ht acted upon — Donor not diveaUng himself of dedi- 
cated property Ca«e in which a good title uaa 
made, by her transfer of her inhentanoe, through 
the daughter and lieiress of a deceased meinber of 
a joint family of brothers, under the Dayabhaga. 
although her father had executed «leciN dedicating 
his share of the family property to tmeteca, for the i 


HINDU LAW— BIOIOWMENT-comW. 

1. CREATION OF ENDOU’llENT— contd. 

worship of the family deity ; this dedication haring 
been inoperative, because jt was neither his nor his 
brother’s intention that the deeds should be acted 
upon, and he had never dii ested himself of his share, 
Watsox k Co. V. RASicnrxD Dorr 

I. L. E, 18 Cale. 10 
L. R. 17 L A. 110 

10. — Mode of dediea. 

hon—Debulter property — Idol — Partition subject to 
trust for idol. In a suit for possession by partition 
the plaint stated that the common ancestor cl the 
plaintiff and the defendant and his five sons ac. 


the profits thereof paid the cvprnses of the risb, 
dole, etc, festivals, and the worship of the debts, 
all of which were alleged to be patrimoniai. 
diiided the balance. The defence substontially 
was that the whole of the ijmalee land was the pro* 
perty of the idol. It iras found in the lower Court 
that a certwa portion of the land w aa debuttcr and 
not partible, and a decree was made for 


but subject to a trust in laruut oi me luo** *'• 
COOMAB PaUI. t’. JOflESDEB NaTB PAUb . . 

I. I.R. 4 Cal 0 ,_ 


U. Rtltgioue endow- 

ment — Endowment lo tale effect after a life estate. 
Held, that there ia no objection to the limitation ^ 
a Hindu testator or settlor of a life estate fohoww 
by au endowTnent of propertv to rcbgious or 
table purposes. GobiSd Pr.ss »d V. GomtI 

I. L. E. 30 AIL 288 


by Goswarnis among whom ... -.i* 

had descended for more than 100 yeo^s by 
nf lineal nrimoueniture, in the foBoinng t^ms ^ 
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DIGEST OF aiSES 


< 4M-1 ) 


HINDU LAW-ENDOWMENT— 

1. CHEATIOS* OF ENDOWMENT— ccmff. 

in prrpunnab Pindr* ... By Lcstotring Jour 
bl««inc« on you do enjoy and po««o^n the aamc 
with frr«h felicity. Iflorany of Inyhe^r<eTc^«li•• 

f ■^wa•«s j'ou, the di«f«M.«e<"ion ahalJ be ineflcctual.** 
he evidence in the caw ahoweil that the don« 
neeivc<l the pft as one for the service of the ftarti- 
cular idols who«c scbait be wa^ and that the income 
of the tnoutah had ever since been entirely appro* 
pTiatixl for that service. In 18G0 the then 3tohant 
describing himself as “ brittibhogi-holder of rfe- 
biif/nr,” prante<l to the jire^leceasor in title of the 
defendants a mofuran jKitaJi, or |iermanent lease. 


tended by the defendants that though the grant was 
to the Mohant and “ hy way of lakheraj debultfr,“ 
there wu no complete or specific dethcation of the 


endenee in. the ease, the monzsh was dtbuUur 
property in the eensc of having been dedi* 
catvd to the worship of the idols representM by 
theSIohanttowhomithail been originally granted 


intention of the fouuiler had to be gathereil from 
an ancient document expressed in ambiguous lan- 
guage. iltiddun Loll T. A'oitiuI Ciiee, 8 IT. B. 4!, 
follow cd There was no allegation of any special 


Muuauk 1 n cm, iiiai me puu cr oi a jiouani to aue. 
nate deliuHer property being, like the power of a 
Manager for an infant heir, limited to cases of un- 
avoidable necessity (Prosunno Aiimari Debya v. 
-GdUibChanii.liB.L R 450; L R 21 A M5), » 
permanent lease at a fixed rent, though adequate at 
the time, was “ a breach of duty m the Mobant” 
and on the most favourable construction could only 
enure for the life of the grantor aud was not binding 
on his successors. Shxbtuourtt Drhia v JI/ofAoora- 
nath Ae}tar]o,13 Moo !■ A 270, followed It was 
also contended that a mokurari lease was tanta« 
mount to a conveyance in fee simp'e, and that the 


1 HINDU LAW— ENDOWMENT-cont/. 

1- CREVTION OF ENDOWMENT-coneW. 

tran«f«TT»l from the vcmlor to the purchaser in 
consideration of the price. But a lca«c in jy-rpefuity 
left some interest in the lessor, and such a Icvsc, 
though permanent, was forfeitable? A*oZ/y-Z>>iM 
Aim V. J/onmo’iini Dri»«'’c, /. L, R. 24 CnU., 440. 
The purehascr roust be the purchaser of an absolute 
title. The defeniUnts were, therefore, not pur» 
chasers under .\rticlo 13t, and the suit was not 
bstrcsl. AeniniM Goswami r. Shyama Ciuna’f 
NtXDi(i(K)9) 41^. k'. I. L. 11.86 Calc. 1003 

13. Indirect dedication— CiMfom 

aifi utitj'—Mornl olliynlton. When there has boon 


LoLLSEitr lipnosoovnny (rooPTEi 

1 Ind. Jur. N. B. 33 ; 6 W. R. 20 

: PdOOF OF ENDOWME.S'T. 

1. Gift by person at point of 

death— Broo/ 0/ yi/f to iJvti Clear jproofisna* 


2 Debutter property, proof of 

ancient and hereditary character of Land 
graotol to an idol cannot bo held to be debutter 
unless It IS found to be ancient hereditary debutter, 
pabhely assigned as such prior to the donor’s 
incumMney. Sosniasaons Btrvoora&ava v. 
CitooRiMomE Potto Moui&iSSE 

W. R. 1884, 107 
3. . Treatment of, by founder 


4 Proof of actual assignment 


but the fact of the assignment to the idol must be 
speeifiLaUy proved Nariin Peesad Mvtee 
r Roodur Naeais Mcnole . . 2 Hay 490 

5. Proof of expenditure for 

long time of proceeds of land on worship 
of idol — D'xumtntartf evidence. Documentary 
proof IS not absolutely necessary to prove an eo- 


aaiui-ubv. bwtug uava loi luuio iiwu uAu a century 
that the land was given for the support of an idol 



( 4833 ) 


( 4337 J 


digest op cases. 


HlWPtr ZiAW-EirDOWMEWT- 


2 . PROOF OF ESDOWMEST— eon&z. 


proof fbst from that time .the proceeds had been so 
expended n ould be strong corroboration. Min>l>TO 
Liti. V. Koiitn Bibee . . .8 W. B. 43 


- TTse of proceeds of land for 


■woraiiip of idol — ^iirfenec o/ dedi'otton. The 
mere fact that a portion of the profits o! land in the 
possessLoa of a party had been for some linia used 
for the worship of an idol is no proof of an endoW' 
meat and cannot impose on such patty the habili' 
ties attaching to the office of a abehait. ItaM 
Pehsiud Dass V. SeEehoree Dass 

18 w: B. 398 


- Release of land by Govern- 


ment on ground of its oppropriatfon to 
idol — Extdenre of fcrmanent dfdtcnlion. The 
mere fact of land having been released by Govern- 
meat on the ground of its being appropriated to the 
services of an idol does not impose on it the chataC' 
ter of a religious endowment so as to exempt it 
petmapently from being attached and aold to Satis- 
faction of decrees against a person who may bold it. 
NlSlAYB CntJpS PtJTEETTJKDEE V. JOOEKHRO NaTII 
Bakeb/ee . , . . 21 W, B. 385 

8. Purchase ioname of idol— 

Ahtnnhon. The piainuS aued as the sbehait of a 
certain idol to recover possession of a aamindan by 
aeftlflg aside ao alienation thereof effected by his 
grandmother, on the ground that it nas debutter 

pe/in«pfy -^-1 <*- ’ f'.i ■ ■ •' 


hU private worship in his oivo house without any 
priests to perform regularly any religious service for 
the public benefit of Hindus, and that tb« pro- 
perty had been dealt with aU along as his own 
private property. Seld, that this was « mere 
comiosl endowment, and consequently the alieoa- 
tidh thereof was not invalid. Held, also, that a 
property purchased by aman in the name of hia 
own idol, which no one except himself has the 
power or right to worship, is not the property of 
the idol, hut the property of the person who 

g urchased it. Bbojosoowdebv Debia v. Lpchwie 
omvabee 

15 B. B. R. P. 0. 170 not© : 20 'W. R. 95 


Affiiroing the dctision of the High Court 

a B. B. R. A. C. 156 : 11 W. R. 13 


- Band dedicated to idol — 


lu t'ouKi not recover the land without theidm and 
roptaco the fatter, treating it as lost cr destroyed, 
by a new one, inasmuch as, according to Hindu 
law, wben an idol has once been coosrcratnl by 
appropriate veremonus, the deity of which th® idol 
IS the Tisibic imago resides m it, and not in any sub- 


HIXfDTT LA'W— ENDOWMlIirT-.i:on«.* 


2 . BROOF OF END 0 A 111 ENT— contli. 


etitutrtl iirage. Doonoa PiutsuAD Doss v. Bnto 

Pro^uad Pa.vDAn . . .7.0.L,B. 278 

10. ■■ ■ — Band enjoyed as private 

property, though attached to harnam— 5utf 
fo recoier nfter tjeetment. Damtifi brought a suit 
toreca^celand which had been en/ojed byjhcr hus- 
band, the karnam of a village, but which on his 
death had been given fo the defendant, with the 
otBco of karnam. The land had been originally 
Attaehed fo the oflice, but the plainfifl'a husband 
for A Jong (imo before his death was enjoying the 
land as hw private property. Held, that the nuras 
of the land continued to be attached to the office, 
notwithstanding thot it may have been for some 
fimo enjojed as private property; that the pro- 
perty, being annexed to tne office, was indivisible, 
and as tbcJCoUecfor, m ejecting the plaintiff, appro- 
priated the land to the office by putting it in the 
po<!sesfiioD of the karnam whom he appointed in 
place of hto plaintifi's husband, the ^ainliff^jhad 
DO right fo recover SssiuiyA v. Gacsawma 

4 Had. 336 


3 . AWPERFOBMAXCEOFSERVICES. 


1, — Jfoa-per/otrcjaaeoof eoudi* 

tioas of trust— of, on trvsf. If a trust of 
endowment be created bond /id#, the mere fact that 
the parties m possession of tbe trust or endowed pro- 
perty do net carry out the condifiODS of the trust 
ooes not invshdate the tiansattions Kasbesuv- 
BEs Passes v. KBisnMAKAUiREE Passes 

S Bay 657 


S. 


Failure to perforai servieea 


of idol — Resaft of refvaat to per/om— 3«if fof I*0J 
po»s«#»ic>n. A party holding land assisted fot 
the support of an idol subject to the performance of 
the cetemomea of worship of the idol, who fads to 
perform the required service, may be compelled to 
do so, and on refusal may be removed ; but 

refusal would not enable s party claiming tbe land 

under a fresh assignment from a descendant of the 
onginal grajitur to recover possession by a suJt- 
ifoDESB CiniBSBA CausEBBUTTy V. KoxiasH 

Cbusuba CnTTREawnTty . . llW. R-44«> 

l^as 


. Suit for 


poateMon. \Vher© land haa been given as debutter 
iund and the requisite services are not perfonneti, al 
that the donor can do is to take steps to have the 
Services performed ;he cannotrecoveritma sod tor 
Uias po6S-3sion. GorEEHATH Cnowiw^ p- 
ROO Doss Sitrua . 


18'W.B.472 


4. DEALING WITH, AND JIANAGBMENT OF, 
« ENDOWMENT. 


Principles to be 


I. principles ro yrr 

deahug with endowments— Ma»- * 



( ) DiansT t 

HINDU DAVr— DNDOWMENT—tOTM. 

4 . DEALING Wiril. AND MANAGEMENT OF, 

■ ENDOW MENT—fofiM. 

cf ISI'. Die impoHnnt principle to be obeerre*! by 
the Courts in dealin(;nith the constitution tnd rules 
d 1 rebpoua bTotbeiboods sWacbe^l to lUndxt tempks 
is to aecerfsin. if poMible, the special la«a and 
usa^s po^c^llng the |)articular community whose 
affairs hare l>rcomc the subject cf bptatiun and to 
be guided by them. The supenotendinc authority 
oref relipoua endownienta exercised by the old 
rulers of the country' passed to the Hritish Gocern* 
ment, and Madras Regulation VIl of 1817 merely 
defined the manner in which that power was to 1^ 
thenceforth exercised. Mmc RaiiauKoa Eater. 
riTi r. PEittaKaYaur}! Piujii Ii. D. 1 L A. 200 

2. Jlodo of holding ofQco and 

matiagemcnt, proof of— Qi/t — t”* 

dence of conditions o/ yi/t. Ibe mode in which the 
ofiices of priest and manager h.avc been held for 
many generations is tnafenal endence of the eon* 
ditions on which the ondnal gift of an idol uas 
made. Nimaye Cucrx I'oojauCE r Mooroolee 
CaowDutrEY .... 1 W. IL 108 

3 . ...iMi power of control of odbl" 
hareo by general body of bhuktits—Poice^ 
of odhtaut to remote bhuLvU. In a suit by the 
bbuLutsof the Komolaban Shatter in Assam for 


duties as the teligiaus head of the Komolaban 
Shaster or m the management of its revenues. 
Htld, that the odhikatee could not turn tbe 
bhukuts out of the shaster without just cause. 
Dooteeram Sttrua Doobee V Lcckee Kakt 
aossASiEE .... 12 W. B. 425 

4. Proprietorship of endowed 

property — HtUgtcvs (ommvntUei at JJetunet awf 
Ttrpvnlal, Slafuit of The mobunt of the mnth at 


recover property belonging thereto, and to have an 
account of receipts and disbursements relative to 
the same ; such relief being claimed by virtue of his 
proprietary right as mobunt and guddeenashin of 
the head-quarters muth at Tirpuntal under whose 
jurisdiction and power the chutter institution at 
Benareshadcontinwedfrom time immemonab The 
defendant denied the plamriB’s claim to the iin- 
moveahle property and endowment which he re- 
presented as acquired by bis ancestors, the mobunt 
guddeenashiDS at Benares and bimseli. He denied 
that he was an agent, and claimed to be tbe real 
propnefor in possession and occupation by nght of 


? CASES. ( 4810 ) 

HINDU DAW— ENDOlWTiENT-eonti. 

4 . DEALING WITIL AND MANAGEMENT OF, 
ENDOWMENT— foa/L 

saecewainn to hit anccslots. The first Court decreed 
the plaintiff’s claim. The High Court modified the 
decree, giving the pIvintiS povsevnon of eertaln 
chutlersaml ganlens built or purchased out of fanda 
remitted from Madras, and declaring him cntitleil 
to an account of a sum admitted to have b^n re* 
miltol from Hrpuntal, but holding that he had 
failed to make out possession of the mntb, temple. 


and lelipous iluiies there, raised a presumption 
that the establishment at Tirpuntal was sulmrdi. 
iiatc to that at Itenares. And that it V as not shown 
that any change hud been effected in the origioal 
constitution of the community IltlJ, that the 
nature of the relation between the muths at Tir- 
punlal and Benares was that tho former fed the 
establishment at the latter, the object cf which 
wasloafTofdfaetlitiesto pilgrims and others wishing 
to i>ay their devotions at Benares. Dio result 
was that the establishment at Tirpuntal collected 
alms and remitted them to Bcoares, producing 
complicated exchange transsctiims between the 
two eatabhsbinents. JJrld, that tho pUintilT had 
«l.«, k. ,c. . 


decree. Kasm Bism Ramuxo Stvames r CmLxni. 
BtitHATii Kooiuit Swasiee . 20 W. R. P. 0. 217 

6. Uodo of enjoyment of eli> 

dowed property— Decree or agretment made to 
biad sucreseire owners. A court has no power to 
bind in perpetuity all the succcssivo owners of an 
endowment as to the mode in which their property 
should bo managcil ; and the shcbaits of a debutter 
endowment may make such arrangement for its 
manageoicnt as n consistent with their duties, but 
they cannot mako it binding for ever upon all their 
successors Bcxwareb L'iuxd Thakoob f Mod- 
PEN' Mofiux (^iuttoraJ . . 21 W. E. 41 

6. , itepqirs of ieinpfe 

— Katlati or diatincl endoumenta — Liability for 
repairs — Proof of eu-\tom tn absence of endowment- 
deeds The panchayaldara or managers of 
a temple, being directed by a Magistrate to repair 
the gateway of a store-house withm the temple 
precincts and under their imnjediato control spent 
niO-S in so doing from the funds of a katlai or 
endowment of which they were managers. They 

,1 *1.. r . ^ 

’ the 
'able 
L de- 
■ feU 

uiwu me ueienuanis tatlais. Held, that, m the 
absence of any endowment or trust-deed regarding 
the katlais, the decision must be found in the usage 
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HINDU DATV— DNDOWMENT-^onli. 

4 DEALISGWITH, AND MA^fAGEMCNT OF. 

ENDOWMENT— conji. 

of the temple, UMn proof of which judgment was 
gi^en for the plajotiSs. aod a declarAtioo added 
to the effect that the defendants were liable for re- 
pairs to the temple so far as the surplus funds of 
their katkia should permit. VyrmusoA PjOfTDXAA 
SANNAPm V SOMASUNDAna JICDAtlAB 

I.L.B. 17 Uftd-lQ 0 

7. — Shtbatt, «nit bVj 

for recovery of advaneef made by htm — Di*- 
possesjfoft by eo-rhebat^K,imUalion Act (Xt' of 
iS77), Stb. II, Aria 35, 120— JPwties J, 

the grandfather of the plaintiffs and of some of 
the defendants, ami great-grandiather of the to- 
maining defendants, established certain idoh and 
dedicated certain properties for their worship, etc , 
and pre^enhed a certain order in which nis «le- 
ecemianta ncre to become sftchoits. When the 
office of davolred upon plamfiff’s father B, 

he was kept out of possession hy defcmlant P of a 
portion of the debuller estate ; and, in a soft by 
a against P and certain other persons, B baring 


plaintiffs brought the present suit, as heirs and legal 
rspeesentatives of B, foe recorery of the said 
aoney, as Also for money realised by P out of the 
debutler estate. The plaint stated that, as it was 
sot certain who amongst the <Iefendsnts was 
entitled to be ebebail, all of them n ere made parties, 
but the Court was nol asked to determine who was 
entitled to bo rhebait. Held, that the plaintiffs, as 
creditors of the debultrr estate, were not entitled (o 


HINDU DAW— ENDOTmBNT-oon/A 

4. DEALING BITH. AND MANAGEMENT OF> 
ENDOIVMENT— conW. 

founder. Ooseamee Srte Greedharreejee v. Human' 
JeiJ/ee Oonamer, L. B. IS J. A. 137, relied vpem. 
Jaoaoixoiu Natu Rov r. IIeiiajita Kpjuri Dedi 
(1904) . . . . 8 C. W N. 800 

fi.c. L. B. 31 1. A. 23 

8. ^ - Beliyious endow- 

ment — Truttee, ercation p/ tenure by — Caneellation 
hy sueeeeih’ny TruMee — A'ol/ee to tenure-fiMcr^ 
Tender of poilant end of fatU not reamnabl: notice. 
A trustee of a religious endowment cannot, except 


hon'crer. A Jong succession of trustees had acquie- 
sced, a succeeding trustee cannot sue to eject the 
tenufft-bolder wjthoutgiringhim Teason»ble notice 
of the determination ot the tenure ; and the tender 
of a patta at tho cod of a faslj for which it is 
tendered is not a rea«ontble notice Naraspoii 
C n-ini r. CofAH AvvA-voan (1905) 

L L. B. 28 Mad, 391 

, — — — Sniaumiiil— 

Bereditary managers nr trurleea-^Blyhi of mnnage- 
nent vested'fxj descent tn two branebee of a family-^ 
BAtnquuhmenl of rtght by )v-nhr branch to member 
of senior hrancA— Aft j’ffh'ort thereby of turns of 
tiKirtayeinenP-Continu'nis vsiye hy senior hraneh'— 


terest m tho endowed property or income, the othce 
devolved on bis msie aescendants by his two 
there being four in each branch. Until 133l*S. 


advances were made, but from the time when the 
plaintiff’s father B died, and Art. 120 of Sch II 
of the Liioitatioa Act applied to the case. Also, 
that the suit was not mamtainahJe inasmuch as it 
was not stated in the plant irho the person was 
that was entitled to represent the estate as shehoit, 
and the plaintiffs had not asked for the determioa. 
tloD of the question as to who was the ehebait for 
the time being. Pkahv Mohan SInKneBJSE t. 
^fAREJinju JCnrsE-VA IfincEiurE (2909) 

6 O. W, N. 273 

8. Endoument — Com- 

\Me and partml dedication. IVhero three w no evi* 
dcnce as to who founded a religious endowment or 
as to the terms or condition of the fonndatum, tho 
Jegal inferenco is that the title to the property or to 
the management and control of tho propwty, as the 
case may be, follons the line of inbentanco from the 


settled order of succession amongst the membew 
of the senior branch, the plaintiff, in each 

..noT-a taV'n" five turns fone in his own right 
lOf 

cb 

ern 


turns of management on 13th July lovj 
over the temple to the plaintiff, but retain^ the 
endowed property. In a suit brought on 3rd 
tember 1900 to recover possession of 


Imued was conclusive eviueiiL,. tie 

iefendant of a famly arrangement to 

3ouft was bound to give effect, until 

iltreed. or superseded by » new scheme effected witn 


( 4913 ) 


DIGEST OP CASES. ( ISIl ) 


HINDU LAW— ENDOWMENT-«mJJ. 

i. DEALING Wirn, AND MANAGEMENT OF, 
ENDOWMENT— fofifi. 

the coneumrico of ell parties fntercstM. It xiu 
one, uhich tho«c parties ^xrre competent to make, 
without eppljin" to the Court ; enil it was not for 
tho (lefenilant at hia will anct pl6Asurc to thatttrb an 
arrangement of which ho ha<l on more than one 
occasion taken the l>cncfil : nor could he In this suit 
Fct up the rights of the junior branch apain«t the 
plaintilT. The rosnsger of the temple «aa by rirtue 
of his office the ailminlstrator of the property aU 


HINDU LAW— ENDOWMENT— font/. 

4 . DP.,\L1N0 WITH. AND MANAGEMENT OF, 
ENDOWMENT— ccneW. 

when a religiouj endowment has been founded, 
the right to appoint a manager or lunerinten'lent 
remains In tnefoundrrand hia descendants, unless 
there is cTidence to show that tho founder ot his 
descendants hat-e made any ini.-onBiBtent dis- 
position. OoBBsmee Srte OrfedAorree/ee v. Human 
uO)f€ Oooiwm/f. L. Jt. Ifi 1. A. 157; Shearalan 
Kunvan V. Ham Hary-ifh, I, L. R. /.t All. «-’7, 
and Mtutasnal Jat Jlami Kunirar v. ChatUr DAor* 
Stiiah,SB. L. H. /'/, followed. Fiieo Ph-ssad v. 
Ays Ila« (1907) 1. L. IL 20 Aa 683 


Te«te<lby dcscentinmorcthanonejwrson. In such 
a case in Older to avoid eonfu'inn it was not un* | 
usual and certainly not improper, for the intereste*! | 
parties to arrangv amongst themselves for the «luo 
execution of the functions belonging to the ofliee, in [ 
turns, or lu some nctllctl order and seiucnee. There | 

.V .It — . , .1. I 

■' • istec. I 

•• ■ • » • 1900) I 

1. a a. !^d Muu. 283 
8.C. lo C, W. N. 826 I 

11 . “ Pulhe rth^iaut ' 

endoirmenf— ^Afloit, how far trvtUt— Office or ' 
di'jniln, heiier of — DtUgahon of o/fiee^Pala$ or I 
furnJ of ifOTBAip— Pami/y arrangement — Uow ah 
Urtd^Proof of. Tbe manager of a Hindu temple 
is by virtue of hia ofQco the adojinutrAtor of me I 
property attached to it. As regards the i^operty I 
■' ‘ ■ ' ■* ' . ' ' ""it as 

that I 
the 

w • • ' have I 

been originally conferred on a single imiindual, 

but which, ID course of time, has become vested by | 

descent ju more than one person In such a case, i 
'ram bio 
iproper, ' 
them- 
selves lor the due execution of the functions belong- i 
log to the ofBce in turn or in some ectlled order 
and sequence. There is no breach of trust in such 
an arrangement nor any improper delegation of tho 
duties of a trustee, Tho parties interested are | 
com^tent to make such an arrangement without I 
applying to tho Court A family arrangement I 
so armed at must hold good, until altered by the I 
Court or superseded by a new scheme efipctcd | 
with the concurrence of ail parties inteiested. 
Unbroken usage for a period of 19 years was held 
to be conclusive evidence of a family arrangement 
towhich tbeCourtwasboundtogiveeffect. Daua. 
MATiiAN Cntm r. Mtococppa Chetm (1006) 

1. L. B. 28 Mad. 283 
B.C. 10 C. W. N, 826 

12. Bight to appoint manager — 

Religious endotement. According to Hindu law. 


6. SUCCESSION IN SLVNAOEMENT. 


having done so for a long j>cn'od creates no right in 
his favour l>,DciiJErr Kooeb r. CmJSDSEsnjs 
Misser ... 10 W. E, 09 

2. - Buccession to managership 

— DeiWufjon of jirojiett'j of idof on death of tnohunt. 
The general principle regulating the devolution 
of property Mionging to a mutb, on the death 
of the mohunt, is that a virtuous pupil takes the 
property. In some instances the motiuntship de- 
scends to a pcTsoDsl heir, and in others to a successor 
appointed by the eiisling mohunt : but the ordinary 
role IS that muths of the same sect in a district, or 

^ . K*. •• . . . ... W • ..n 


18 W.E. 216 
’ Death of muttco/i 


Geeb 

3, 

icilAout namxnaUn'j sweestor. Where the mutwali 
of an endowment dies without nominating a succes- 
sor, the management must revert to the heirs of tho 
perdon who endowed the priijcrty. Peet KooN* 
WAR c Cfutteb Dhareb Sisoii . 13 W. E. 390 


4. Trustee wifA 

poicei’ of appointment — Failure lo opjwint. A, a 
Hindu, by a deed of wukfnama (deed of endow- 


(8) the manager and mutwali (trustee) of the same. 


n(d>t of appointing successive mutwalis. To these 
his heirs should not have light to prefer any claim. 
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HINDU LAW— ENDOWMENT— con/J. 

5. SUCCESSION IN MANAGE3IENT-<Dn«. 
etc.’’* . / I 


ivUAvvAU V (Jhattcr Dainr SiNoa 

6 B. D. E. 181 

^ ZZ. '■ Cu«f«n or prac- 

Ueeof Bect. when the property is of the nature ot 


A ^ “■ r*'-*'-*'**''- ‘•u tiio ueu-iiuunt. a 

widow, by the custom or practice of thetect. Coo- 
sariiN Sjiee CuoTODAtVAi.i;E Bahoojee v . Gjit- 

UHARJEE 228 

AtBrmed by IVivy Councif m GoorzB LaIx f. 
C-BONDKAOOLEB Babdojee . ll B, L. R 891 


, — ~"r : oueeesston to 

hendilar;/ offi't. J held the olSce ol iwt}) more 


ufeueaot'q troa a common ancestor ami then 
united in interest, there being two other branches 
de'oended from the fame ancestor, but severed in 
7 . w represented by X having 

alecl in 18.4, was succeeded by liis son T without 
any opposition from the two other branches 
J was teniporanly displaced from the office by 0. 
who represented the two other branches, but re' 
cowred it in 1850 In an action brought by the 
plaintiff 88 represcntatire of 0 m 1813 to estabbsb 
Ws claim to the office held hy T' * sons, it was con- 
tended on behalf of plaintiff in answer to defend- 
ant s plea of limitation, that in the absence of 
evidence of the circumstances under which T 
succeeded to the patilship, T must be preiomed to 
have been nominated to that office by aB the mem- 
bmof the watandar family jointly, or with their 
assent sought and granted, and was consequentlv 
that the 
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HINDU LAW— ENDOWMENT— conW. 

B. SUCCESSION IN JlANAGEaiENT-con/;/. 

' , ~ ~ Succession to 

of deceautt mohunt-^Cuslom of 

t ' ' . 

h 

b 

ptored by evidence. On the death oEa mohunt, the 
rtgbt to succeed to in's landed and other property 
was contested between two goshains ffe/d, that 
tne Claimant, m order to succeed, must prove the 
c^tom of the math entitling him to recover the 
oflire and the property api>crtaining to it. The 
evidence showed the custom to be that the title to 
succ«u to the oflice and property was dejiendent 
on the ftuccessor'a having been the chela apjirovcd 
andRomioatcdasauch by the late mohunl, and also 
alter the death of the latter installed or confirmed 
^ monunt by the other goshains of the sect 
that a claimant w ho failed to prove his installation 
®'^^®f’ro’afion was not entitled to a decree for the 
offico and property against a person alleging him- 
fictf to have been a chela who, whether with 
or without title, v,a# in possession. Gsk»a Ppbi 
S'- Cdstab rtmi . . . 1.DB.9A1L1 

L. B. 18 I. A. lOa 

— Eeligiouj tnsff- 

tution — Succession tn religious houses and onnng 
aseclies This was a suit brought in 1881 by the 
head of an ailhinam for declarations that a inuth 
was subject to his control j that he was entitled to 
appoint a manager 5 that tha present head of tha 


daim exteoded also to religious establishments at 
Bcnarca and elscnhcro connected with the muth 
The muth was founded b^’ a member of the adbi- 


, . ' rr — Temple — Bcredt- 

If y trustee— T,lle~Procf—3[ad.Beo. VII of 1817. 
ifle mere succession of a son to a father in a 
rosteeehip of a temple does not create an hereditary 

right. Quart iiTi.n..- -.,1 . irA 

of 1817 was in 
ment absoluteN ' 
imposeil on it 
Nayudu v s 

obs^tvMon. K.o,,,,' ■ ' 

1. 1.. Zt. 7 Mad. 498 


entitled to an order for delivery of the property 
of tho muth to himself or to his appointee ; (u) that 
on the evidence as to the usage in the estabbsbroents 
in question, the head of the truth was entitled to 
appoint his successor, but bis election was limited 
to members of the adhinam ; and the head of the 
adhinam was entitled to enforce this rule, though 
ho was bound to invest a disciple properly notn- 
foated by the head of the muth ; (nij that the defend- 
ant not being a disciple of the adhinnm, ji^ 
pointmcnt was invahd, and the head of the aohinaia 
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HINDU LAW— endowment— roBfi. 

6. SCCCK^'^ION IK MAKAGEMEKT— 

w»» cnlitlc<l to tint B comjvtcnt incml)<T of Iho 
adhiniim was 0 ita5A 

SA'IBAVDnA ^A^DAnA SA^'fA^m r KAVPA«AMt 

TA^inirjis* . • . I. Ih E. 10 Mad. 376 

10. ConifroffiOB tif 

inl /— of ththniUhip of a fumil'i dth^htta 
•vrdcr a «n7f. A testator, wbo die»i leAMnp wMosra 
mndmlsxjphter and Bf«o three surTM in? firothctB,fie* 
queatheil all the residue, after certain lepaeiea, of 
his acquired estate to maintain tho Morskip of a 


estatea^ thrbait.and therurMror of them vaa eue- 
ceedctl by his son, otic of the defendants in the pre- 
sent suit, which was broucht b> the testator’s only 
danplitcr as hcircM to his estate, claiminR that tho 
Court should determine “ thos: proM«»ons which 
wercrahU and lawful, and those wtiich were ini alid 
and Illegal.” She claimed po«#tsssion and an ac- 
count, and also to be the sh<l>ait Held, that the 
plaintiff’s claim to a preferential title to this office 
oepcndeil on a aentencoin the wiU ccnstituline, as 
construed by tho Courts below, to be shebait the 


LlaB. 10 Calc. 103 
L. E. 10 1. A. 169 
IL ■■ ■ — Ilerfdilartf nyht 

lo le s^thail and io late possession of froprrty dt- 
dteaied lo teligtous purposes — Pnmogmilure. 

According to Hindu Law, when the worrbipof a tha- 
kur has been founded, the oflice of a ahcbait is held 
to be Tested in the heir or heirs of the founder, in de- 
fault of evidence that he has <1]spo<ed of it other- 


founded by the plaintiQ's grandfather, it followed 
that the plaintiff was by inheritance the abebait of 
that worship, there being no proof of any usage at 
variance witn this presumption, but the custom ap- 
pearing to be ID ac( ordance with it Jleld^ that the 
plaintiff, as such representative of the founds, sraa 
entitled, in preference to a collaterally-descended 
member of the founder’s family, to claim the the- 
baitship. Also that the plaintiff sraa entitled, m 


been given ty one of the worshippers (*“ fortbe 
location of the Sri Sri Iswar Jios ’’) with the con^- 


HINDU LAW— EXnaO-WMENT— fon/<f. 

6. gUCCESSIOK IK MANAOEMEKT-<onW. 

ttn.. n .4 I .. ,U.1 


with any reference to the question who was to Iw 
shebait. Gossasii Sni CninnAnui f. IloMAKLAUt 
Gosaasii . . . . I. Xi. E. 17 Calc. 3 

L. E. lo L A. 137 
IS. yotnination by 

a pandamm ttnder a deerte—ncvoralion of auch 
fiomiflo/iofl by lie pandamm'a tueetetor, Tho 
pandaram of a muth, being emjowcrwl under a ilc- 
eree lo nominate a person to be the head of a sub* 
ordinate muth subject to tho approval of tho sub- 
ordinate Court, made a nomination and died before 
the sul>ortIinBtc Court had como to a determination 
as to the fitness of liis nominee His successor in 
office was brought on to the record and revoked his 
nomination, and made a fre*h nomination. Tho 


t AUNUA . . . A, Ak, AO AIAUU. OwU 

13. i^ueeution to a 

jleerof a mull — A'ominotion re^uirin^ orrumption 
of lie tlaracltr of a sannyoji— rime fixed by decree 
foraesumplion of that charaeler — Enlaryment on ap- 
peolo/tAo/time— Evirfe«eeo/ custom. Tho plaintiff 
sucfl for a declaration of his right as jheer of a muth 
and for possession of tho property of the muth. 
The plaintiff alleged that the immemorial custom 
with reference to the succession to tho office of 
jheet was that the jheer for the time being nom- 


turn alone The plaintiff’s case was that he was 
nominated by the late jheer, although the nomioa* 
tioQ was not concurred in by the disciples, and that 
the late jheer had imtiatcd him and directed him to 
become a sannjasi a day or two after his initiation, 
and that he was accordingly entitled to the rights 
and privileges of jheer. The plaintiff obtain^ a 
decree, which was, however, m^e contingent upon 
his assuming tho character of a sannyast mthin 
the period of four months The defendant pre- 
ferred an appeal against this decree, and the plamt- 
iff preferred an appeal praying for the enlargement- 
ol the period fisw, within which he was to become 
a sannyasi pending the disposal of the appeal 
prefened by the defendant. On the plaintiff’s 
appeal i Held, that the Court had power to extend 
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HUTDtr LAW— ENDOWMENT-con/i. 

6. SUCCESSION IN MANAGEMENT— eonIJ. 

etc.” B died without having appointed any miit> 
wall (trustee) to succeed her m the zoanagement ot 
the trust. In a suit by the heir of E to obtain possea- 
sionof the property covered by the deed against the 
heirs of A . Held, tliat the managership, on failure 
of appointment of a trustee, reverted to the heirs of 
the person who endowed the property. JiX Baksi 
Kpnwab V. Chattee Diuni Sinoh 

6 B. L. E, 181 

B. Cue^om cr prac- 

lice of tect. "When the property is of the naturo of 
an endowment, a claim to succeed under the ordi- 
nary Hindu law of inheritance nas not maintainable. 
Plain tifl might have sued to get the management ol 
the jiroperty in preference to the defendant, a 
widow, by the custom or practice of the sect. Goo- 
SAEEN .SREE CnOrNDAWALEE Bahoojee f. Gra- 
vajiaJEz S Agra 220 

Affirmed by Pnvy Council m Coopee I,Arx r- 
CHmrDBtOOI.REBABOOJEE . 11 B, L. R. 391 

G. Suceeesion to 

hereditary offl't, J held the office of patil more 
than fifty years ago as representative of two hraneWa 
descended from a common ancestor, and then 
united in interest, there being two other branches 
descended from a common ancestor and then 

united in interest, there being two other branches 
descended from the same ancestor, but severed in 
Interest from those represented "by J. J , baring 
died in 1824, was succeeded by his son T without 
any oppo'-ition from the two other branches 
T was temporanly displaced from the office by 0, 
who represented the two other branehee, but re- 
covered it in 18S0 In an action brought by the 
• "v • - ‘ ' **-' to establish 

I, It was COD' 
t to defend- 
absence of 
ter which T 

succeeded to the patiJship, T must be presamed to 
have been nominated to that office by aU the meoi- 
hers of the watandar family jointly, or with their 
assent sought and granted, and was consequently 
the representative of all of them Held, that the 
succession of a sun to his father in an hereditaiy 


hhjtu la-w— endowment— coftW. 

5. SUCCESSION IN JIANAOEMENT-amWi 

8. ■ Succession to 

office and property of deceased mohunt — Custom of 
institution. In determining the right of euoccsalon 
to (he property left by the deceased head of a re- 
ligious institution, the only law to be observed isjto 
bo found in custom and practice, which most be 
I^scd by evidence. On thodeathofamohunt, the 
right to succeed to his landed and other property 
waa contested between two goshains Held, that 
the claimant, in order to succeed, must prove the 
custom of tho math entitling him to recover the 
office and the property apjicrfaining to it The 
evidence showed the custom to be that the title to 
succeed to the office and property was defiendent 
on (he successor's having been tho cheJa approved 
and nominated as such by thelalemohnnt, and also 


UL i.uuuiuuiiiuu was uoL emuiwi lo a uttiee luf iui, 
office and property against a person alleginghiin- 
selt to have been a chela who, whether with 
or Without title, was in possession* Gexpa 
V. CiuTan rpBi . . , 1. L. B. P 


9 . Seltgious ifist!’ 

tulion^Suetusion in reh'yious houses and amanff 
ascetics. This was a suit brought in 1881 by the 
head of an adhinam for declarations that a muth 
waa 8ub]cct to las control ; that he "as cntitlsa to 
appoint a manoger; that the present head of fhe 
muth was nut dwly appointed, and his nomioation 
by his predecessor "ss invalid j and for delivery of 
possess&n of the movciable and immoveable propM* 
tiea of the muth to a nominee of the plaintiff. The 
claim extended also to religious estabhshments at 
Snares and elsewhere connected with the muth 
Tho moth Was founded by a member of the ad^ 
nam. 5faoy jirenous heads of the math had agreed 
tobe ” slaves ” of the head of the adhiaam, but iw 
over GO years tho bend of the adhinam had exercised 
no management over the endowments belonging 
to tho math j and lo a suit (compromised) of (he 
year 1874 tho present pretensions of the head of the 
adhinam had been demed in Mo The defendant 
had succeeded in 18S0 to the management of the 
muth under tho mil of his predecessor. 


vdiwiA I . . . JJOSii. s'l SO 

7. Temple — Ileredt. 

lory trustee — Title — Proof — 3Iad.Eeg. VJI of J8J7. 
The mere succession of a son to a father in a 
trosteeshipof a temple does not create an heieditary 
right. Quare "Whether, as long as Ilegulation Vll 
of 1817 waa in force, it was competent to Govern- 
ment absolutely to divest itself of the obligations 
imposed on it by that Regulation* Venlaiesa 
iioyudu V Shn Shaiagopasicami, 7 Mad. 77, 
observed on. ArrASASii v. Naoappa 

I. L. B. ? Mad. 489 
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irorDU LAW— ENUO'WMENT— 

6. SCCCD'y^ION IN 5IANAGr.Mr.NT-^c«U. 

T*8 cntiO<^l to w thiit ft compftrnt of the 

•dhinftm ^ns ftppojntrtl in Iii^ OiTAV* 

FAVnAVPtlA PAVDAnA FA>XAPni r. Ka’« 1'AAA'»1 

TASicniAX . ■ • L I*. B. 10 MftA. 376 

30, CortirvrUon ttf 

PijM o/ c/ <1 /.rrii7y dtb-fh<Uf 

vndcT n viU. A testator, who dittl Iratin;; wMom 
ADtl ft daughter ftnd also three nirTi\in7l>rolhrrft,l-e« 
qufftthctl all the rr<idur, ftft<T certain Icpcirft, of 
hi8 acquired estate to maintain the worship of ft 
fatndj deity, appointing hia three lirolhera and his 


estateft'fhebait, and thesumvorof them was »ue- 
eeeileel by his aon, one of the defendant* tn the pre- 
sent suit, w hich w as kroucht b) the testator'* only 


depended on a sentence in the w dl constituting, as 
construed by the Courts below, to be sbebait the 


Mceebji. AstJTOsn Mckeiui f. Kajhm Deot 
I, L. B, 10 Calc. 103 
L.R.10 I. A. 160 

IL lltTtdilanj right 

to It ehtlait and to fate posieifon of property de- 
dicated to rtitgtovs purposes— /'nmoyenifure. 
According to If indu Law , w hen the worship of a Iba- 
kur has been founded, the ollicc of a shebait la held 
to be rested in the heir or heirs of the founder, in de- 
fault of evidence that be has disposed of it other- 
wise, provided that there has not been some usage, 
course of dealing, or circumstance, shoTnng a differ- 
ent mode of dcsolutinn Pect A’oontmr > CAwMef 
Dftaree^^iny^, J<J ir. i? 2Sd, referred to. It having 
been estabbsbed that a particular worship bad been 


plaintiff, as such representative of the founder, was 
entitW, in preference to a coUaterallj-descnided 
member of the founder's family, to claim the she- 
baitship- Also that the plaintiff was entitled, lO 


nnnjtj law— endowmet7t-<o"M. 

C. fiCCCESSIOX IN J1ANAGEMENT— eonW. 


latter Anl not know of it. or had paid their money 
with any reference to the question who was fo l>o 
aheluiit. OossAWi gnt GniDiiAitui r. IloMSM-ALJf 
CnssAui . . . . I. L B. 17 Calc. 0 

LB. 10 I. A. 137 

12. .VomiBOtion ly 

A ponrfurom under o dtertt — fJerorotion o/ aueh 
fiofaino/ion ly thr fundijrtim'a tucetttor. Tho 
pftmlarnm of a mutb. being cmjowcred under ft de- 
cree In nominate ft jwrson to Us the head of a sub- 
onlinate mulh subject to the approval of the sub- 
ordinate Court, made a nomination and dictl before 
the sul-onbnate Court had come to a determination 
astn the fitncM of his nominee. IIis successor in 
office wfts brought on to the rceonl and revoked hU 
nomination, ami maile a fresh nomination The 
subonbnatc Court treated the frc«h nomination as a 


by the appellant should bo investigated by tho 
Subordinate Judge Q^AVAsutBt>>&A v. Vis. 
VAUNOA . . . L LB. IS Mad. 338 

18. Suceesiion to a 

jheer <•! a mutA — A'ami/mfion rtfuinny ar^rum^ion 
of iht choTOcUr of a rrmnynji — Time fixed by deeree 
for a)tum]4ion of that character— Enlargement on op- 
pealofthattime — Emdenceof ewitom. The plaintiff 
aued for a declaration of his right as jhecr of a muth 
and for possession of the property of tho muth. 
The plaintiff alleged that the immemorial custom 
with reference to tho succession to tho ofGce of 
jheer was that the jhcer for the time being nom- 
inated bis aucccssor, and that, fading such nomina- 
tion the disciples assembled at the place where 
he died elected nii successor, and that the person so 
nominated became jbeer by virtue of such nomina- 
tion alone Tho plaintiff’s ca.'ve was that he was 
nominated by the late jheer, although the nomina- 
tion w as not concurreil m by the disciples, and that 
the late jheer had initiated him and directed him to 
become a sannjasi a dav or two after his initiation, 
and that he was accordingly entitled to the rights 
and privileges ot jbecr. Tho plaintiff obtain^ a 
decree, which was, however, made contingent upon 
his assuming the character of a sannyasl witUn 
the period of four months. The defendant pre- 
fmed an appeal against this decree, and the plaint- 
iff preferred an appeal nrajing for the enlargemcnt- 
of the pcnod fised, within which he was Ui become 
ft sannyasi pending the disposal of the appeal 
preferred by the defendant. On the plaintul’s 
appeal j Held, that the Court had power to extend 
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HINDtr LAW— ENDOwaOJIfr— cOBfcf. 

5. SUCCESSION IiV MANAGEMENT— tfon/'I. 
the time as prayed. On the defendant's ap^tea] s 


HINDtl LAW— BNDOWMENT-eonW. ■ ' 
B. SUCCESSION IN MANAGEMENr-confi. 
ffious endowments — Custom and usaje. On a ques- 
tion of the right of succession to the otHce of dbar- 
makarta of a derasthanam or temple at Rames- 


thatthe plaintiff had estibl'shied merely an im- 
perfect nomination ivhich could not be upheld on 
the principles deJucible from the Juioii n cases of 
succession. Rasoachapiar v Yeosa DiicaiiATUR 
1. L, E. 13 Mod, B24 

lA. Suceessioa to 

snana^emeni of muih — IFant of asceticism of para- 
desi — Bemoval of paradesi — Fern of decree The 
plaintiff, the tauundar of Sivagunga, sued in a sub- 
ordinato Court to remove the defendant from the 
office of head of a muth The defendant was a 
niarricjfl man living ^’ith his invea and children, 
uhom he maintained 'nth the produce of the pro- 
perty of tho muth, and ft appeared that he Wd 


succieasion uas provided for by each successm 
dharmakarta initiating; a pandaram, and, whilst in 
office, appointing him ns his successor. It followed 
that the appointment of a dharmakarta by one 
who had already ceased to hold the office (baring 
been removed under Act XX of 18f)3, s. H) was not 
In accordance with usage, and wos therefore invalid. 
The persons whom the displaced dharmakarta had 
attempted to appoint was head of the muth from 
which preceding dharoiakartas, as it oppeared, had 
been taken. Insides the above cause of invalidity 


guru for the erection and aaintcnance of a muth 
and the performaaoe of certain religious exercises 
in perpetuity, and provided that the head of the 
muth should be of the line of disciples of the original 
grantee whose spiritual famiiy be desired to per- 
petuate. la ISC? a predecessor in title of the plamt- 
iff had sued unsuccessfully to recover certain pro- 
I>erty of the muth from the defendant, alleging an- 
other cause of action than bis status as a mamed 
man and his misappropnation of the muth pro- 
perty : and in that suit it was established that the 
head of the muth for the time being had tbe right to 
appoint his successor, and that such appointment 
was not subject to conhroiation by the zamiodar 
It appeared that the trusts of tbe math bad been 
violated and the income misapphed, aad that there 
was no qushfied disciples m whom the right of sue- 
<.e3sion had vested, and tliat the members of the 
plaintift’a family were tbe only persons interested 


well as to th*e*offiee of dharmakarta. RASUUttoAM 
PIU.UV VvimunoAM Pltl-Al 

I. L. R. 18 Had. 400 

L.Il.aOI. A. 160 

16. , — - Sucteasion ri 

anohant—Suceunon to the " jTaddi ” of a fenpis-" 


enco as to tho customs relating to anecessioa «>*>• 
served by (be particular sect to which the decease'! 
mohant belonged. It is net.essary for the prison 
t 


vas “nihangl” as distinguished from “grihast, 
which ho failed to do. Meaning of ^he 
“ nihang ” and “ gnbsst ” explained. 
r. Chk^ar Puri, t L. R. 9 All. 1 : Z.Jt. 13 I- 
m, referred to BasbEo f- 13 aU,250 


appointment were confirmed, the property sbonld 
be directed to be delivered to the person appointed, 
to be administered m accordance with the trusts 
and usage of the muth. Benible That the para- 
dca or head of the mnth might be a married man, 
provided be had been duly imtiated. ^THATPa- 
YAB, V Periasami . . 1. L. R, 14 Mad. I 

10- - — Sucteasion to tie 

office of dhormakartte-^Acl XX of J 863 , e. 


tested the right to succeed to the office ot 
of a mourasi muth under a customary . ,t^ 

ceasion. Both the Courts below found that tw 
mohant for the time being had 
Ida BUficessor from among ®^®^®i,ViJ.hoaId 
absence of appointment, a chela, or, if t .„cc»ed ; 
be more than one. tho eldest chela, would su^w . 
and that, should there be no chela, then a gum 
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HINDU LAVT— ENDOWMENT— <cmtf. 

5. SrCCESSlOK IN’ MAKAOEilENT— eonJJ. 

or chela of Ihe wmc puni «ith the<lccc»»c<l rnohanl 
trouM rnccwl The i-laint.!! s ca«o va* that he 
had l)ccn duly tahen a« a cheU and ari'oiutwl hT 
the K*t mohant. who«c title waa not d.^vutM. 
The defendant, who wae In poawa'ion. den»«l tMl 
the rlaJntiH ha<l ecer l-een eueh a chela, allepng 


chela by the mohant w ho had rrree«le«l the last, and 
had been in a position to di»pu1e the njht of auc- 
cession, but had yielded it when the last mohant 
had tahen omce. He put forwarxl an allegwl will 
of the latter, which *tate<l that he was to succ^ 
and rched on Lis possession approced by other 
mohants. //sM. that only a lepro«y of «nilent 
form could hare disqualified the last mohant. A* 
to It, there was no medical evidence : hut on the 
facts the conclusion was that there had been no 
cuch disqualification. The statements In the 
.lu — .1 n..ii *-r.t tens and it was ineffectual to 


iriNDD LAW— ENDOWMENT— eonff. 

fi. f'UCf F>SION IN MANAGEMENT— cwif/. 

10. - night of femnlos — cf 

ftm/tlf* totveceat to foUtom — Cit’fom. Femaleaaro 
not preclodeil bv any rule of descent, ctislotn. cr 
usage of the 6’iimrala Tottier caste from auc- 
ceeding to a pulliam CoriEcronor SIadutia r 
VeniscAMSioo Usimal . 0 Moo. I. A. 440 

20. Iti'jM of femnU 

to porform sert I't*— A prroprialion of annuity of 
tndotftA jiroi-ert'/. In a suit by the widow of one of 
the descendants of the grantee of a rarshasan 
annual allowance {mid from the Government trea* 
eury for the performance of religious service In a 
Hindu temple to recover arreurs due to her hus' 
land's branch of the familyfrom aiiotberdescend- ' 
ant who had received the whole stipend ; and 
where it wss found by the Court below that by the 


D., r. Bak Pbapaoa ^^’calc. 843 

■ L. 11.23 LA. 04 

y0 — Fortpajoddi «l 

Tanjore—Bi^M of management on death of the 
senior vidou of the late ilaharajaof Tanyite. ^ After 


cease ; they will accordingly be handed over to Her 
Highness Kamakshi Eayi Saheba.” The pagodas 
and their endowments were handed over in pursu- 
ance of that order, and were held by the senior 
widow Ull her death m 1802. On her death. 
Government ordered that they ^should plac^ 


*as"^entitled"*to succeed. Kaliana Scitdakkam 

AvY*n«j UiUJiBA Bay: Saiieb 

AYYABV. uiuaiu 20 Mad, 421 


private property is justified ny ninuu uw. t/uare : 
I tVhethcrakindufemaleis comjieteDt to perform, 
either in person or ncanously, the services for the 
I msiDtensDCS of which a rebgious endowment has 
been eraoted. Kesuavbiiat i. BaAonuniiBAi 

* S Bom. A. C. 76 

21. Lialility of offi- 

etafinij prxesl to account for feu^ale of Aerofi- 
tary o/^e^Females. lYbere a priest wrongfully 


where tho purchasers are the next m succession 
from the vendor to such office Sembh That a 
herwlitary priestly office descenns in default of 
males through females. StTARAiisnAT v Sitaram 
G u'CEsa . . . .6 Bom. A. C. 250 

22. i?iyAf of female 


23. Jtight of female 

to be adhtharee—Vyavaslhas. A woman who has 
given mantras which have been accepted and was 
nominated by her deceased husband to be adkilcaree, 
IS not prevented by the Hindu law from bemg 
so Vyavasthas need not be called for, nor local 
testimony rclicil on, to prove the doctrines of 
Hindu law Poobus Nabain Dutt v. KAsnEES- 
SUBEE Dossee .... 3 W. B. 180 

24, ■ iSucc«Miort of 
Htndu undoto as shebait — Custom. Id a suit by a 
Hindu widow to recover possession of certain pro- 
perty dedicated to idols, as heir to her deceased 
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3INDU DAW— ENDOWMEIJT— c»mW. 

5. SUCCESSION IN JIANAOEMENT— eon/A 
husbati'l, the last shebait, it appeared that the 
plaintiff’s husband was an adopted eon of bJs pre* 
dcccssors in of&cc, and that he was the eldest eon 
of the first defendant who was the nearest male 
cognate of the, adoptive father. On behalf of the 
flefendant it was contended that the right of euc* 
cession to a sbebaitship was not governed by the 
ordinary rules of inheritance, and that the plaintiff 
had no title thereto. that a ffindu widow 

could not succeed to a shobaitahip as hett to her 
husband without proof of special custom. In this 
case there ivas no sufficient ^^^h eastom 

Jasoeee Dabea V Govavl ArniRJEA 

I. Ij. Tl.2 Calc. 3B5 


uiuii uLou laiM uuivii uv Ulu uiiaoiwr, ii> must 

he proved by evidence what is the usage In the 
present instance^ the usage did not support the 
cialffl ; and, upon the evidence, the riaiinant. 
Mho was out of possession, faded to mahen title. 
Jawoki Dear v Gopat. Acairura Goswami 

I, li. E. 0 Gale. 766 ; 13 O. D. R 30 

25. — — J/chunt— /Ip. 

poiniment of sveeessoM^-Condittcnai appotnlment 
inpofid. A tnohunt by bis mil appointed C, his 
8|]mtua{ brother, to bo hu successor, and after 


might probably bo comxietent tVherefare I direct 
that you mil hcep 0 inth you, and initiate him 


first, that A mohunt may appoint a spiritual brother. 


HIUDU DAW— EWDOWMENT-fontf. 

6. SUCCESSION IN 1IANAGE3IENT— con/A 

the guddi, to appoint as his successor a person 
other than G. Fifthhj, that even if by custom a 
po»w to Sprint two niohunls in succcssidd bad 


claims to bo mohunt, but does not show that he 
«a« elected, but merely that the defcnflant was not 


ttxipcai, tuat lue win luu iwi give 0 an absoniio 
positive, unqualifjcd right at any time to the 


on the evidence, that 6 had faded to establi«h his 
own title to be mohunt, and that the suit was so 
framed that m it ho could not recover the mohunt- 
ship on the mere m Srmlty of defendant's title. The 
only law aa to mobunts and their offices is to be 
found in custom and practice nhich is to he proved 
by evidence. There cannot be two existing mo* 
buots,andtbeofficecannotbehcld jointly. Obes* 
PHAite* Doss V. Nxw&o'RjsnoRB Doss 

Marsh. B73 ; 2 Hay 688 


Andoo appeal to Privy Council. 

8 W. R. P. C. SB } 11 Moo. 1. A 405 


Se. , S««cA«io» to 

manra-n mohunt—^Appointment of mobaat — 
»BO«i«*-Re»Ofotioa of nomvnotioB of 
quahjicnlton of tnohnul. In the cases of a 
niatb, tbe investiture by tho loading neighbonrfng 
mohunto, at the Bandhara ceremony, of one wto 
cannut pfovo that he was actually appointed by the 
last mohunt, is not sufficient, in the ftbsenoe of 


tiona to the”intercst his appointee should cn}oy in 
the mohunt. For a person having a fee simple fn 
an estate, Mith the power of apxiointing to the 
succession, has no right to anne\ to it conditions 
uhich the wrson who gave him the power of ap- 
pointmentlnever gave the power to annev In the 
absence of such poner, therefore, a mohunt who 
once nominates his successor has no ngbt to cive 
ilircctions to bis successor, when hi* tuni to nom- 
inate Comes, as to whom he should nominate 
Ti/uHh'yt that the testator having no power to give 
any directions os to the person who should be Z’e 
successor, A was cntitJed, after be had succeed^ to 


o( buccessiuu piesuriut’u uy luis luuuuui uv '•le, *" 
atilutioo and if this rule cannot be discovered uo® 
the ow-'ina! deed of gift ’or other documentary evid- 
ence, it roost be proved in each case by ehowing 
what the usage has been on . the occasion 
of each BUccession- A mohunt of a 
muth, by ft deed of gift in lSt9. made ove 
aU tho property of the math to his eemof 
chela and invested him with the - 
of mohunti! but Buhscquently a t^pute ^ g 
arisen on account of tho immoral life led by 
appoiatea. ft' compromise was effected by w 
,K>ro«r w., poro.tM to S 

math and the property belonging to i , . 

being allowed merely to retain possMsion . . 

ordinate routh Jo 1873 the mohant died. Jeavi «. 
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5. SnCCESSlOS IX MAXAOEMCXT— 



of pft fhoulil not bo con'idewl'to haro l»ecn can- 
ccll<xl by the compromiv! or by the with Quoa- 
tiona as to nhcthor a claimant to a muth la a San- 
jojri, or bother from his conduct and mwle of life 
he is di«qushfif<l for the office, may bo detcrinincd 
by a Qeil Court. SrriPEBSiuo Dass r. TjuKinu 
•nia , , , 5 C. X<. D. 73 

27. SH«M»ion lo 

Ilanagnthip— Chela, Tight of, to tveetrd a-^eetic or 
^anyati — EAroniamo by ino^unl — Socetuion, otter- 
ing 0/— J/obunf. A eJida is primanty entitled to 
euccera a mohant cf the eony^i acet who has to 
follow a life of celibacy 5 but, whore there are more 
thtUta than one, custom and practice intervene. 
CanetGirv, Umroo Gir US07). I S D. A 201: 
ilahanth Karnmoy Dtua r. ifaJiantk Dtlraj I>aa$, 
6 S. D. A. 26S ! J/obunt Sheo Prohash Dost t 
A fobuttf Voyram Dctt, 5 H'. R Mit. S7 : Genda 
Puri T. Chatar Puri, I L. P. 0 AH 1 ; and Jan<Ac% 
Debt r. GopaJ Acharjta Goxromi, I. L. IL 9 Calc. 
766, referred to. An ascetic is a mere life-tenant, 
and cannot alter the succession to the trust by 
an act of his oim, in connexion with the status 
under which ho originally aequirol the trust 
llohunl Oilman Dots t ilohuni AMul Dot*, 
1 ir. R, 160, and Rup Haram Smgh v. Junto Dye, 
3 C L R. 112, referrcil to. One J, srho was 
the mob’ini of a religious institution known as 
the Bsrhanipore Paita Asthal, belonging to a sect 
of Vishnaras of the Ramanandi class, initiated one 
A, who bad been his chela, with the ehaJar, lantAi 
and lilak of tnohuntship, thereby nominating and 
installing him as his successor A, aUcr snocec']- 
ing to the mohunlihip, executed an etrarnama la 
favour of the vmhunt of Slirznpur, giving him the 
right of naming or appointing his own successor. 
HcU, that the mode of appointment, by a tnohuni, 
of a successor from out of his chflaa wus well known, 
and the manner of A'a own appointment to tho 
guddi indicated that such was the custom and prac- 
tice of the Barbamporc Faita Asthal ; alto that A 
had DO power to ignore this custom and practice 
ami give away the right of appointment to the 
mohunt of Mirxapur; and that consequently the 
elrarrama was ultra vtret as an exercise of A’t right 
electing his own successor Ra'IJI Dtss v 
LAcnnu Dass ( 1902 ) .7 0 . W. N. 14 B 

28. 5«cc«rio» lo 

property of M Aunt — Chda — Succession in manage- 
ment of endoued property under deed of endoumenl — 
Zlortgage by manager— Money adcaneed out of yrofiU 


HINDU LAW— ENDOWMENT-<ont/. 

C. SUCCESSION IN .MANAGE5tENT-«mcW. 
cf dedicated ^troperly — Right of tueeeator to tut on 


appointed the phsintill, who was his chela, to sue- 
COM him on his death in the trusteeship and 



29. — — . Ascetic — Alterohon of sveees’ 
tion An ascetic, a mere life-tenant, cannot alter 
the suceeasion to an endowment belonging to 
ascetics, by an act of his o'ni in connection wdth 
tho etatus nndcr which ho oncinalty acquired 
tho trust. RtMU-s Dess c. AsnauiDT^ss 

1 W. R. 100 

30. — Decree agaiiat muth— .Rdf. 

gioue endowment — Decree against head of muth hindt 
tuectstor in erecufien woeetirngs — Decree on pro. 
tnissory nofe fjeeutcii by Aeai of muth binds the 
mulh-^mpromtse decree, efftet of—Parl\u to 
autls — 5<eAyas cannot be made parties. A decree 
passed agamst the head of a muth as renresentiDg 
the muth is binding on his successor, who cannot 
disputo the valiility of the decree in execution 
proceedings, but can do so only by a properly 
framed suit. S^udindra v. Rudan, /. i. J?. g 
JIad SO, referred to and followed The head of 
the muth represents the muth even when the suit 
IS brought on a promissory note executed by him 
and he cannot therefore question tho valiebty of 
the transaction The binding nature of the 
decree in such cases is not affected by the fact that 
it IS based on a compromise The sishyas or dis- 
ciplesof a muth arc not co-owners with the head of 
the muth and have no such interest in the muth 
property as will entitle them to be made parties 
in a suit to recover property from the head of the 
muth SIaxikka Vasaka Desixab t’ Bal-agofala- 
SRismiA Chettt (1905) . I. L. R. 29 Mad. 653 

6 DIS5IISSAL OF 5IANAGEP. OF E.NTOW. 

ME\T. 

L Dismissal of servant of 

page^as by dharmakarta— Ground of dis. 
miMol. The question whether there was a safli- 


4 Mad. 63 
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HIK’DF l,AW--EWI>OW3aS27T-^i>n«: 

G. DISMISSAL OF MANAGER OF ENDOfl'- 
MENT — eontj. 


Natbdnar within the territoriea of the RanA of 
Udepur in Mewar. Part of the dedicated property 
was at Poona. The Grst four defendants managed 
this portion of the property for the pfaintiff. 
They coJJccted the rents and tnnsmitted theat 
to hini from time to time In I87fi the Rana 
deposed the plaintiff for alleged misconduct, 
deported him from his territories, and piociaimed 
the plaintiff's eon (defendant No 5) as Tekait 
Maharaj The defendant having refused to pay 
over the rents and to deliver the Poona pro- 
perty to the plaintiff, the plaintiff brou«ht tho 
pmrot amt to tceovei poaseasion. The pUintifTa 
eon was made a co-defendant on his own apphea* 
tion. The defendants denied the plaintiff’s right 
to the property on the ground that be had b^n 
deposed and banished by the Rana, and the fifth 
defendant (the plaintiff’s bod) cUimed to be Tekait 
Mahaiaj. and aa such to be entitled to all the 
devBBthnn property. The lower Court made a 
decree iu favour of the plaintiff On appeal by 
the defendants to the High Court : /Md, that the 
plaintiff was entitled to the property in dispute. 
The otdet of the Rana could not be regarded as a 
forrign judgment between tbe parties That order. 


virtue of the custom of pnmogeniture oblaiomg in 
his family. Whether he tools it aa owner or as 


merely as a tnutee, he bad not yet been removed 
from his office by any competent tribunaL Nawa- 

mui V. SiffiWiAM GoawAin GniDHaRiJi 

I. L. R. 12 Bom. 331 

3. Dismissal of dharmakarto, 

grounds for — Mamjemtnt of temple — Dhanna- 


ant’s part, be dismissed on conditions to be 
complied wnth by him. SivasaNKaiu v. Vana- 

oini 1. 1,. B. 13 Mad. 0 

4 . Relation between the found 

er’s representative and the mohunfc— A^ree- 
mentby the tnohunl on hte appointment — Ground! of 
dismUaal In the absence of a deed of endowment 


mm)V J!AW~Em)OWMBNT--<onld. 

6. DISMISSAL OF JIANAGER OF ENDOW- 
MENT— conitf. 

tbe obligations of the bead of a muth to the repre- 
sentatiro of the founder can only be deduceil 
from the usage of the institution In a suit by the 
representative of the founder to remove the deJend- 
ant from the headship of a muth, it appeared that 
the usage was for tbe head of the institution 
for the time being to nominate his successor, and 
for the representative of the founder to sanction 
the nomination and invest the nominee with a 
gadi on his installation, and that the defendant 
had ashed the plaintiff to appoint him and had 
undertaken on his appointment to furnish to him 
accoaata of tbo income and erpenditare of ibe 
moth, //e/d, that the plaintiff was not entitled to 
remove the defendant from ofHce on the ground 
of his refusal to furnish accounts. OaJAPATi v 
Biuoavax Doss . . I. D. E. 15 Mad. 44 

5, Deposition of manager by 

an act of State of foreign power — Property 
bequeathed to an idol — Act of Foretyn Staie^FSe:( 
of depMiUon on rtyfil to property in Bombay-^ 
Tnnlee—Jriil— Power of appointment. Under a 
power given to her by the will of her hoihand, 

C Iiad the nght to bequeath a certain house 
situate in Bombay. She died in I87d, and by 
her will she bequeathed the house in question to 
trustees, their beirs, etc., in trust to pay wd 
apply the rents thereof to the shrine or pdi of 
Sbn Natbji for ever, and she gave the trustees 


Voueypoie. Jl is ueiu iii gleoi. ' 

Vaishnavasectof Hindus, end is extremely wealthy. 
The plaintiff held the position of Maharaja 
Nathdwaxa [Tikait Maharaja) up to the year 18*6. 
and as such sat on tbe gadi and managed the pro- 
petty of the aaid ehrine. In that year, howew, 
he was deposed from his position by tbe principal 
authorities of Oodeypore and deported from Nath- 


formed tho worship and managed the property 
belopging to the shniie. The plaintiff, however, 
elatm^ in this suit to bo atiU the legal .f.^ 

representative of the shrine, and as such eotitl^ 
to tho houKj in question and to the rents and prolita 
thereof since the death of C. The first defendant 
was ono of tho trustees named in the will of 
whom the house was bequeathed in 
plamtiff in this plaint also contended ‘hat 
clauae to Ce will, giving the aaid trusfees^s ngn^ 
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HINDU liAW— endowment— ronJ.f. 

C. DISMISSAL OF MANAGEU OF ENDOW* 
3IENT— 


fendant, in TiHueof hia i«o»Hion, was rntitinl to 
Tcc«'m the rents, and that this suit ahouM be dis* 
tnisyotl. Hfld, that the plaintif! « aa entittni to the 
said house. The hou«e «aa rahdly bequeathed to 
the pidi. At the date o! the bequest the ptaiatid 
rras de fofto as veil as de jvrt in poa<es.aion of the 
shnne and of ita property. His depoation from 


quence of his depo^tion, and if he «aa merely a 
trustee, he had not been remored from his ofliee by 
any Competent tribunal Utld, al«o, that under the 
will of C thb first defendant was entitled to reside 
rent free in the first atorey of the house in ques- 
tion durina his lifetime. Goswajii Srmt Ont- 
SBASJi r. Masnownas Preuji 

I. D. H. 17 Bom. 600 
0, — Dtpotthon o/ 

mennjer ly nrt o/ State oj fortiyn noirer— E/?e<t o/ 
eveh ael on tille to property outeide juriwfie/ion — 
Properly of I'dof— AppoiBlmenl o/ neie nwinayer— 
Suit ty faffer /or property ef eArine For thirty 


Vaishnara sect of Hmdu«, and Urgo bequests and 
oBerings of money, land, etc , aro made to it by 
members of that aect. To facilitate the coHoctioo 
of such ofienngs and the employment of tho funds 
belangmg to the shrine, firms arc established in 
ranous parts of India, including Bombay. The 
firm in Bcmlay was carried on under the name of 
A' P, and the house in which it was earned on was 
huilt with moneys belonging to tho shnne On 
the 8th May 1876, by order of the Political Agent 
of Meynar and the Slaharana of Oodeyj>ore. be 
was deposed from that office for alleged misconduct 
and deported from Nsthdwara In his place his 
eon, the plaintiff, -was placed on the gadi as high I 
priest. In 1878theplaintiff brouchtthissoitpray- 
mg for a declaration that as high priest of the 


calling on the defendant to shoir cause why he 


HINDU LAW— ENDOWMENT— eoft/d. 

A DISMISSAL OF MANAGER OF ENDOW- 
MENT— «?««. 

of tho property. His deposition by a foreign power 
and the election of the plaintiff to tho gadi in the 
place of tho defendant did not transfer the titio to 
property In Bombay from the defendant to the 
plaintiff. As an act of State, it could not bo mado 
the basis of an action, and it could not be regarded 
as a foreign judgment. Goswasii Snni Gotar* 
t)uar;i.AUi GtRDiuRtaui v. Goswami Simt 
GlRDtlARLAUI GoVIXCRAIJI 

L L. II. 17 Bom. 620 note 


7; TRANSFER OF RIGHT OF WORSHIP. 

L Bight of priest performing 

sradh. Tho Hindu law does not drolarethst the 

C est who performs tho sradh, however temporary 
incumbency may be, is entitled to tho land 
endow <sl m consideration of tho continuous perform, 
ance of the recurring ceremonies of sradh and other 
ntes for the spiritual benefit of tho donor. Ram 
C ntrvocR CnrcKERDUTTV v. Goordo Coitbv 
CBCCKERD riTy . . , . 6 W. R. 305 

2. Transfer of right of worship 

to stranger— Durotion o/ nwiynmenl The right 
of worship of an idol, being the joint property of 
tbe mernwrs of the famJy of the endower, cannot 
bo transferred to a third party, a stranger to the 
faintly, so as to endure beyond the life of the 
assignor. Ukoor Dtss t. Cuokder Seritur Das? 

3 W. B. 162 

3. Position of trustee of endow- 

ment as to transferring his trust — Suit 
for Ttmorol of apiiotnlmenl of triufec — Act XX of 
IS$S. The trustee of an endowment has not as 
such tbe power of transferring his trust to any 
other person. And where a trustee is empowered 
to appoint another trustee to act for him, he can- 
not transfer the right of exercising that power to 
another or others. The mode in which a suit for 
the removal or apjiomtraent of a manager to an 
endowment not coming within Act XX of 1803. 
should bo brought ststeil Koh Churun Giri v. 
Golahi, 2 C. L. li 129, followed Rrrp NaBaht 
S c>'GH t JirvEo Bye . . 3 C. L. B. 112 

4. Bight to perform service of 

Idol— 5afe in ezeeulion of decree A judgment- 
debtor’a right as shebait to perform the service of 
an idol cannot be so'd in execution of a decree, nor 
can bis right to tho surplus profits of the sheba be 
sold SO long as that right is unascertained and un- 
certain JcooraNATHP.ovCHownnRYp. Kishes 
Pebshad Surma olios Raja Baboo 7 W. B. 208 

I 6. Bight of shebait — Tranafet’ 

ability of righU of tcorehip in execution of decree. 

\ The nght of a shebait of a Hindn idol to perform 
the services and receive the customary remuner- 
I ation is not transferable, and cannot be sold in 
' satisfaction of a decree against^the shebait. DuBo 
Missee r. Sbikibas SIissER .. 6B. Ii.B,617' 

'7p 


VOL. n. 
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HINDU DAW— ENDOWMENT— eon^i. 

7. TRANSFER OF RIGHT OF WORSHIF— 

conn. 


S 0. DBOBO JIlSSrR V. SRE»SEBASn IbSSBR 

14 W. B.4O0 

6 . Tranaferaitltty 

of Tiqlits of wcrshif) in «cc«/ion of decrtt. Righttf 
of worship of a Hindu idol cannot be sold in ere«n- 
tjon of a decree for the personal debt of a sbebait. 
liiLicHARAJJ Gib Gossais t', Bakosbt Wohaic 
Das . . 6B.D.ll.7a7:16W.It.33B 

7. — — — Alienation of right to ofB. 
ciate in temple — Safe la «€«ction o/ dttrtt. 


fAiltire of succession in his family, and such rights 
are therefore not saleable in execution of decree. 
Tho principle laid dou'n by the Ihrir 3 ’ Council in 
Bajah Vvrmah rofi r Raw Vurmah Valia 
£. .R ^ 7’d, foUoMcd Dcbca Bibi t Cbav. 
dUL Bam . . . L L. R. 4 All. 81 

8. — — Alienation of religious office 

— to vorshxp licl There is no reason 
nby the alienation of a religious office to a person 
standing in the line of succession, and free from 
obiections relating to the capacity of a particular 
Individual to perform the worship of an idol or do 
any other necessary functions connected vntb ft, 
should not be upheld. The alienation, therefore, 
by a djnded oiember of a Hindu family to hie 
sister's son, of the right of worshipping a goddess 
and receiving a share of the offerings was upheld 
3fA>CHAaAv! f. Fbaitssakkar 

I. D. B. 6 Bom. 208 
0. — — lllerjal transfer 


Kxtppa Gcbpkal r. Dabasami Gobokal 

X L. H. 0 Mad. 70 

10. Transfer of religious office 

— Transferee not solely entitled t» sueeesstoa to 
trarfferor. In a suit against the moobtessers or 


next in 8ucce««ion to his transferor, and it was 
found that he had three brothers /Jeld^that the 
Irander of the office to the plamti/T'e father was 


HINDU LAW— ENDOWMENT-conid. 

7. TRANSFER OF EIGHT OF WORSHIP— 
' contd. 

invalid, and the suit should be (bsmissed. 
Naiuvaka V. Rakoa . I. L, E. IB Mad. 183 

IL Bight of suit — Suit to eel aside 

safe »a txecnlion of decree of lonie befonpinp to 
temple. A hereditary dharmakarta of a temple, 
nho had assigned his office to a zamindar and coo* 
seated to a decree being pas'!ed on the footing of 
such assignment, is competent nevertheless to 
bring a suit to set aside a Court sale of temple 
lands, treating such assignment as a nullity. Sm* 
BAJUs’PDU f- Kotati'a . I. L. B. 15 Mad. 389 

12 . gaig of ofEce and emolo- 

xnenta of attending to idoL Anacchakacannot 
sell the office and emoluments of pariebtraka, inss* 
much as they aro erfra commereiitm. Nabasiidia 
THatoa Acearya V. Anaxtua Bhatta 

X L. L. 4 Mad 391 

13. — ^ — ■ ■ ■ inrtIieBn?<i7ily e/ 


be Iransferred cither by private sale or by sale lO 
cxeCMtioo of a decree. Moneliaram r. Pranshan'^ 
tar I. L. B- 6 Bom. 29S ; Vurmah Valia v, Rav* 
Kunhi Kullij., /. L. B. 1 J/ad. 2SS ; Juqqtmw 
Boy Choudhry r. AirAen Perehad Sumah, 7 IT. 
2$6: Drdho -Vis«r v. Srin^as Jfissrr, J B. X B. 
$17 li TV, B. JOJ,‘Kali Oharan Oif ffostatnV, 
Banyiltee 2lohan Da*. 6 B. L. B. 737 • 15 TV. B- 
339, Kappa OuruM v. Darasamf Burulal, X B- 
B.BlIad. 76t refened to. A person is aotprs* 
dulled from raising the question that his priesHy 
office vnfh emoluments are inalicoftble, because he 
loortgacecl the same Jvyyut J/cAmre Bo’sse 
SooXtemonte Dossee. 10 B. L B. 19 : 17 ir. B- ^5. 
refciTcd to Malliica Dasi v. RataS hUlrt 
CttAKERVABTY . . . IC.W.N. 495 


14. Res extra com- 

merciuia — GiMtom a* to astignaiilily- Theplwid^ 


claimed title to the office by purchase, the oiue 
defendants uero the trustees of the temple, ao 
they did not appear on apped. The Court ot ^ 
instance passed a decree as ^taje4 


temple appeared in the Court of b«t 
ruised the question of the inahcnslHhty oi th 
it would have been necessary for the Court to have 
determined the <iuestion whether by the custom o{ 
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S. alienation of EmoWED PROPERTY 


moilBy fornecess«rj.nurno,c. i 

ment? obtained 
of debts so inc 
she baits, nho {, 
the debutter pr 
principle of res 


HINDU LA-W-ENDOWMENrlcmw. 

8- alienation of ENDOIVED PROPERTY 

■ — contd. ^ ^ 


anu (leaded m the «.,!♦« ..u 1“,“';'^** '““'tl. 
Execution of such uiitfrme f ^ them, 

only against the rents fm? ^ ,.** decreed 

property _ 


CiiAXD Bsnoo 


•«s-a w. K. 253 ; L. E 2 I. A. 146 


9. ■ * it. bu 

propertu, nofiee to_r.,.' 7 ‘ of en- 

oheMflfien. A nUmtiff wh nteesntu for 

alienation of asi/e 2 


I f?" * Mo manager of a n.n,i, „ . 

■ ■ ’ tho 

" had 
and 
the 

iwsition than a tresnas«cr amr,,^'’ V* 

‘bond a, a chargron a 
antccedentcIaimsa^ainstamntK is gifcn for 
would, but for the fish r 
by ihe bond, hare been blofbl 


Mt ■ , ■ . 


alienation of lands" (sa 

debutter, i.e, deiheatcd Sr®nn<I that they are 
tlie worship of an idol support , 


tlie worship of an 1(10^ support 

endence of the S„do^ “Jf e|ro strong andXr 
the rents r.! . “'”t xhe mere fact that 


the rents of a parilcula? mehauJ* “1"^ 

lorooonnderaflomriod .^ihl L^'I': K'“ ‘PP^eri 


•O'™ im pov 

d.mnd/ilSj’,;’' P.S!',' '“'f 

managers are bound tn dealing wjfh such 

their authority a nersnn^?'” e*tent of 

<iuiry. and fadme tef h 1 “ bound to make an en- 
nonce of all such f8cts'^s'’»h”’* bav® 

would hare bro, «h[ »n hf. t ““de, 


would hssT. k “'o, lacts as that enijuir 


12 . 


1 Lfsd. 298 


the vendor had not'aiih^d '’kP,'*^" but that 
ohase-money to thYtTi^s/ '"bole of the 
endence of any collusion n„ fk„ .be“g no 

chaser, or that he was airare at *b® Pur- 

purchase that the money ivtf t?h ^ i”®, *be 

Wise than the convevaiin .! * applied other- 

‘to puroh.,er h«rl notice Ihet’rt? •PP'?'''*! tbat 
purchase-monev iras not V? of the 


purchase-monev iras not «n. * j "'b®^® of the 
of the endoirmbnt, but that Firposes 

o^ other ol^ectf fn L°Y- be 


the 


Ko\ V ItAy, auiaiiced. 

" «A« CHinfDEB Sen 

!• L. E. 2 Calc. 341 
• 10, D. E. 4 I, A. 52 

Sutt on bond A euTf ^opeH,j^A'eua^,ty~~ 
^ "U't to recover a bond , 


flze^ranf it'L of tenure et^a 

^ dedicated to the 

‘bo rents of the 
I ^ ^®sul contemplation the property 

I idol, and the shebait has not the legal pro- 

but only the title of manager of a religious 
cannot alienate the property, 
nou^ he might create proper denvative tenures 
and estates conformable to usage. The creation of 
% n fixed inranablerent would be breach 

01 duty in a shebait. Siubessukiiee Dxbeb v. 
JUOTHOOEANAin Achaiuze . IS W, E. P. C. 18 
13 Moo, I. A. 270 
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14. Portion of profits — Praj'frly 

po'tion if fToftt rf uhch <$ thirgd fcr tt*>g>oui 


Geeii Cn^sux . . ."lOW.R.fiOO 

15. Dease— Pou-er of trutnitgrr to 

grant jtnlni Uatt. It N doubtful whether H m 
« orajwt<^nt to tin* nianapcr of riiilot»e<l p^op'^rty to 
^rant A patni thereof. Motee Doss r. Modmoo- 
SOODCS CllQWDHTlY ... 1 W. IL 4 

10. « _ _ - Poteer to grant 

Jeare of erufoieref profirrig. The thrbait of a n*hj>|. 
Ous endowment is competent to lea«c the endowed 


of the endowed lands Aitncrn Mtsstn r Jeo- 
■aniSATK IsDiustTAiiEX . . 18 W. B. 430 

17. -- Right of priest to 

grant hast in his oicn nome. The high pnest of a 
religious endowment m A’sam, who was only a 


18. Poteer to grant 

lease of endovei properlg—Khadim, tenure of 
endoieed projierly by Unless endowed property 


F CASES. 

HINDU LAW— ENDOWMENT— jOTfi. 

8, ALIENATION OF ENDOWED PROPEP.TY 
— «rnf<f. 

2L Sorvico land— Proper/y of a 

fempf^— Oiirarli ' — Sate of right, lille, and interest of 
holder. The property of a temple cannot bo 
told away from the temple ; but there is no objec- 
tion to the sale of the nght, title, and interest of 
aecrTontofthc temple in the land I>e1onging to 
thfl temple which he holds as remuneration for 
Idsserricc; the interest sold being subject in Ibo 

W .1— .. — «- ,1.»— _• — . 


I. Xi. N. 0 Dom. 606 

22. Temporary pledge of incomo 

of endowment — CVenfion of nibandha. Quart • 
WTictlicr a pnratc indisidual aswell as a royal 
personagr may create a nibandha. A Hindu 
religious endow ment cannot be sold or perma- 
nently alienated, though its income may bo 
leroporanly plcdgeil for necessary purposes, such 
as Iho rejuir, etc., ctt., el the temple. Coixector 
OF TIUNA V HaRI SlTAtt-iSI 

L L. B. 6 Dom. 648 

23. Mertgago of lands attached 

to a muth— /lorn Act 11 of U63, s 8, el 3, 
Effeet of deelnration hj Government under— pgieer 
of 0 ptngam guru to alienate land ^ii-sn to 
muth—Uoxo far tveh ofien'dien is binding on ilis 
suoeessor in the offift- The defendant was in pos* 
session of three fields (survey Nos 222, SCO, and 

one 0, 
cessor i 

pnesl c *> 


19. Alienation of profits of 

debutter mehal. The profits of a debutter 
mcbal may be assigned so long as the deb-sheba is 
duly kept up. Sibbessubee Dabca f Beckwith 

3 W. B., Act X, 162 

20. Grant to gosavl and hie 

Plo^lTNlao P I . . . , 


Government to Q dcclanng the land m dispute to 
be Ills personal mam, and Contmuable for ever as 
(ransfembfe pnvato property, subject only to chaci- 
thsi and nazarana. This sanad was withdrawn m 
I86S. and another sanad was issued, declanng the 
land to be eervice emolument appertaining to the 
office of jangam, on condition that the holders 
thercoFahould perlorm the usual services to the 
community, and should continue faithful eubjecta 
of the Bntish Government The sanad stated as 
follows . — " Aa this vatan is held for the perform- 
ance of service, it cannot be transient, and, in 


jt— - ---- UUU..CU liiat, ja tiio opinion 
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HINDU LAW— ENDOWMENT— C5»ii. 

8. ALIENATION OF ENDOWED PROPERTY 

—eontd. 


of the Government, a personal inam bad been 
wrongly granted to 0 by the aanad of 186^ and 
there was nothing to show that 0 objected to tho 
decision ultimately amred at by Oovemment. 
After the passing of Bombay Act II of 1863, it 
would not ha^e been Oiven to him — as it woa not 
open to his mortgagee now — to contest that deci* 
sion in any way for by s 16, cl. (d], of that Act, it 
is competent to Government to determine any ones, 
tion as to whether or not any lands are held lor 
service, and the deeiston nf « 


. ... .... uj -ii'. jaujiam ui me iuuiu oeyooa 

his lifetime, and as they belonged to a service mtan, 
they were held on a tenure of successive hfc-estates. 
After the death of 0, therefore, the plamttd, as 
eucceasor jn office, nas entitled to the whole of the 
inam land claimed by him. JA'fAi. Saiiep v. Mtm* 
OAVA SiVAsn . . I, L. R. 10 Som. 34 

24. — Liability of earasthan of 

muth for money borrowed, by the sromi- 
The svami of a muth presumably has no private 
property, and must be assumed to be pledging the 
credit of the mutb when he borrows money for the 
purposes of mutb Proper purposes are to be 
determined by the usage and custom of the muth 
SnANKAn Biubati Svami v. Vekkapa Naik 

I. L. R. 8 Bom. 422 

25. Bffeet of eseeutlon pro- 

ceedings against succossor. In 18C6 V (the 
father of the ptaintifT) sued his brothers 1/ and O 


lands attached to, and forming the emoluments" 
of, the office of kamam in permanently-settled 
estates cannot be alienated by the holder of the 
office to the prejudice of his successor. Mnppint 
Papava r. Risuka . LL B. 7. Mad. 85 

27. Arehalcas of pagoda— Potcer 

ofanhatcas of -paioda to alienate in order to alter 
form of icorshtp — Le^al necessity for alienation. It 

w_» X. . . ,■ ■ * i of a pagoda 

■ ' alienation for 

‘ worship in the 
^ !uch alteration. 

Any assignment of the office must carry with it 
the duty of continuing the form of worship 
hitherto observed. VeskatibaVAB v. Skiotvasa 
Ayyakoaiv .... 7 Mad. 82 


- Liability of son for father’s 


debt— .-Scrricc inam of father enfranchised in favour 
of son In csTcutioD of a money-decree obtained 
against i5/, as representative of his deceased 
father, the creditor attached and sold certain 
land which> hanng been in the possession of the 
father as the emolument of the office of karoam, 
was, r’*— « jjgjjj 
and g ’ ■ i the 

Und ^ ''i® 

' i, i..’ K. 7 Mod. 5BT 

gp. Debt eoattacted by lieacL 

of mattam— Linfeihiy of **"» *«««««»■ «» office. 
The property belonging to a mattam is in fact 
atucW to the office of mattamdat andpi«(sea 
by inhentaoce to no one who does not fill the office. 


n as Void by the plaintifl was barred by lapse of 
time Held, that m cases of endowments, when the 
founder has vested m a certain family the mauage- 
njcntofhisendownient.eachinembepof it succeeds 
to the luenageniofit per formant doni, and that 
therefore, on death, the plaintiif’s nght to 
succeed fo (he management was quite unaffected by 
any proceedings in execution against V during fais 
Ide luiimvKBiWA f Naiuyak Bawa 

I. L. R. 7 Bom. 188 

20 Mirasl karnam— J/od. Jtey, 

XZIX of IS(12 — Emoluments — Alienation. TTib 


regarded' as in furtherance of the objects of the in- 
stitution. Acting for the whole institution, he may • 
contract debts for purposes connected with tho 
mattam, and debts so contracted might be recovered 
irom the mattam property, and would dcvolvo aa 
a liability on his successor to the extent of the assets 
received by him. The origin of maltams discussed 
.nd ctplained. S.siiKra. J 

Onem . . . I.l.,E.2MaA.l75 

gQ _ Charitable endow- 

mtnC-Trust properly sold in o/ 

*e.'M of the creator of the tm^ ajainst 
chaser. A trust-deed of certain property 
by a member of a Hindu family 
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8. ALIENATION OF ENDOWED mOFEnTY 

—^orU-I. 

•oniil df^rr^s p%R.v<l aptlnfit (he settlor and another 
member of hi* family. The widow of th** Utter, 
after the death of the settlor, anc^l to rreoref the 
Und from the execution purchawr as heir to the 
settlor, that (he pUintid nas not entitle*! 

to recover the hnd. Tiu/w Joy^Kfl v. Krhhnafi 
(JonnJ, I, L. Jt. 9 Horn, 169, dnlin(^ish”d Scr* 
rAMMlLV CoLLtCTOR Of TA'tJdRr 

XL.lL12Ma<L387 
SL . - Dobt contr&ctod by ono 

claiming to bo in poBscaaion rb head of 
tho institution- " litfado” mniwjer, poierro/— 
C<wl cf dfftn/linj t}te(mtnt mil. Suit on a liond 
in which theobIii’arwside8cnlie*laa the head of a 
routh, and the debt thereby secure<l «sa statol to 


who was in poaaeasion of the muth under a cUim 
that he was the duly constitute*! head of the in. 
stitution for the nurpows of defendms a suit 
brought by the heaa of another religious institution 
to eject him and to catabli<h certain nchts oser the 
muth. A decree for ejectment uas obumed, but 
some of the pretensions of the plaint Iff u ere eu* <*■**• 
fully misted. The present defendant iiaa a 


HINDU LAW-ENDOWMENT— emi/d. 

8. ALIENATION OF ENDOWED PROrEHTY 
^^onfd. 

management of the tempie Lands. UAMCttAtSDtU 
SlUVKAnnAVA DBAVID r. KAStllSATII NAniVAM 

DitiTiD . . . LlfalLlODom. S71 

3-L Hfllyioiu endoie- 

fnents — Motl;<ije of tnJotnd pnperl’j Vy dt fn'to 
tMnn^r—Drll Mnifin^ on tht insfifufion. In a suit 
on a mortgage, date*! Apnl 18St), and comprising 
land* forming part of the endowment of a muth, it 
ap|waml tliat the mortgagor had been the rightful 
manager of the muth until ISTfl when ho was out. 
caste*!, anil consequently forfeiteil his olHce. The 
■resent defendant was appointed in 1 877 to succcei! 
ilm in the olTiec of manager, but (he niortgngor 


fendant bad licen place*! in poaseadon as the result 
of the suit aliovo refenv*! to. Ptr Curium. — The 
mortgagorjwas not disentitled to incur expenses so 
as to l>m<l the rightful manager by the mero fact 
lliat the former uaa not dt fure managerat (he time 
(he erpenws were incurre*!, provided they were 
incurred for the preservation of the trust property 
or other justifiable |iuri>oscs. On its appearing 


L L. Ai. lu Muu. t>< 

32. — . Alienation by manager — 

.•iliinationti'j defaetc matuiger of'an endoicmml-— 
Limtlalton Act {XV of tek II, arL 91. 

The principles of Jlunoonuin Persavd Pandty't 
Case, G J/oo /. .4, 3'/3, apply to the alienation of 
property by the de facto manager of an Hindu i 
endowment. The possession of such manager 
cannot be treated as adverse to the endowment. 
SemhU Art 9l of sch II of the Limitation Act ' 
fXV of 18771 ha«.'^.r.r.r....*..,n «.♦ 


I. L. n. 24 Calc. 77 I 
33. Afienotiona ly 

snanager — Mtrasi grant l<j manager vnijionl legal 
meesiihj. Grants of permanent under-tenurcs such 
as mirasi, patni, mokuran, grants by managers of 
endowed temple lands, are not void if made for a 
necessary purpose. ^V'he^e lands ^longing to a 
tenlple were granted in miras by the manager of the 
temple, but not for a necessary purpose, and the 


«lebt. Kasim Saida r. Scdiiikdri Tiiirtiia 
SwAtti . . . . I. L. Zl, 18 Mad. 850 

35, tlerfdilavj mann- 

gfT * — Told wfienntion — AdverK po»»ca»>0B. Tho 
hrrcslitary managers of tho property withuhich 
a religious foundation vas endowed, had purportei! 
to sell simI as*ign tho management and lands of tho 
endowment to tho rcprescntativo of another in- 
stitution. tho first defendant’s prcileeesaor. Held, 
that, there not lieing any custom of tho fouiiilatioR 
allouinj; such an assignment, it was beyond their 
legal competence, convoying no title. Vurmnh 
Valia V. Ham Vvrmah Mutha, L. P. 4 1 A. 7G : 
I L. It I Mnd 235, reftrre*! to and followe*!. 
Th*- posscRSion delivered to tho purchaser waa 
adicrse to tho vendors After tho twelve years’ 
period of limitation, which expired in tho lifetime 
of the vendor, whoso son now sue<I to recover tho 
herchtarj* managership and possession of tho lands 
of the endowment, the auit w as barreil under lamit- 
ation Act XV of 1877. //efd, that there waa no 


lor iiuuiaiiuii ai a uatu later than that of the 
transfer, it was contended that the oflico and tit'e 
were held in successivo life-estates. If that con- 
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EINDU LAW— ENDOWSIEHT— eonf^. 

8. ALIENATION OF ENDOWED PROPERTY 
— conld. 


HENTtr LAW— ENDOWMENT— <onW. 

8. ALIENATION OF ENDO^TED PEOPERTT 
— eonld. 


tention had been right, the period of UmifAtion 
would hare rommenced at the death of the plaint- 
iff’s father. The judicial eommUtee were of 
Opinion that it ninst be assumed that the origin A 
the endowment was by gift from the founder, and 
that, in accordance with the ruling in Juttendro 
mohvn TaijoTt v, GanendromeAun Tarjore, L. Jt. 
1. A. Sup. Vol 47 d B. L, Ji 377, heritable 
estates could not he created to take effect as succes- 
sive life-ostatcs, anti inconsistently with the general 
law. This applied to both the office and the pro- 
perty. /frW, that the law of inheritance <lid not 
permit the creation of auecesaire hfe-estatea in this 
endowment, the above ruling being also contrary 
to tlic judgment in TrimfiaZ* Boutt. v. Karaynn 
Bau'a, I L. B 7 Bom 18S . and that the plaintiff 
could not claim to have been entitled othennse 
than aa heir to, and from, and through his father 
in whose lifetime the title had been extinguished by 
lapse of time and adierse possession of thedcfenci- 
ant. GjianaSuibasba Pasdara Sa'tkat.bi t> 
VrT.ti Pasdaram . I, Ii. R. 23 Mad. 271 
L. B. 27 I. A. 69 
4 0. W,N.329 

Rewrsing on appeal. Vel 0 Paxoar-sm c 
Grahasasiba^oia Fakdara Sak.vadri 

I. L.R.I9 MaA 243 

80. Charge on offerings— .Pijftt 

«/ the. pric't io ehnrno [offennys to an tdoiy—Poutr of 
print to biiul suecusori by elrar m thng charge on 
offtringi for mainttnance In fl suit upon an ekrar 
executed by the pnest of an idol for recovery of 
arrenra of maintenance and for a declaration that 
the money due was realizable from the surplus of 
the chstao (offerings to the idol) and recovetable 
from the defendant’s aucce««ors in offices Udd, 
upon a review of the Hindu Is'v on endowTuents, 
that where an idol w an ancient one permanently 
estabbshed for public worship, and the offerings 
made to it are more or less of a permanent 
character, being coins and othw metallic articles 
in the absence of any custom or express declAra- 
tion by the donor to the contrary, the offerings 
oretobetakcntobeintcndefl to contribute to the 
maintenance of the shrine with all its ntc«, cere- 
monies, and charities, and not to become tho 
personal property of the priest Monohnr Oantth 
TambeLar v La^hmiram Goundram, 1. L B. 12 
Bom. 247, approved. JUld, also, that the ekrar 
on which the claim was based could notbeaaid 
to have been entered into for the benefit of the 
endowment, and whether tho office of the pne«t 
was elective or hereditarv. no holder of it could 
bind bis sutcessor by Any act, unless it was for 
the benefit of the endow ment Oihuancsd Datta 
J na V S.ULAJAscMi Datta .7ha 

I, Ij. R. 23 Calc. 646 

S7. Grant to head of muth — 

Jlfhgioun tn^oirmenU — Oosam* nuth—Grant bgtAe 


head of the. tntilii io /us brofficr for hh mninUnancc — 
5««f byasucceno’ to rccowr the land — Tadasfs 
from retenue of^ciaU — Evidence — Limi'fatibii det 
(XVof 1877], s. 10. In IS44a village was granted 
to the bead of A Gosanii muth to be enjoyed from 
generation to generation, and the deed of grant 
proridetl that the grantee was “to improve 
the muth, maintain the charity and be happy.” 
The office of head of the muth was hereditary in 
the grantee’s family. In 188B an mam title-deed 
was ibsueil to the then head of the muth, whereby 
thcviUagewasconfirmctl to himaiid his successors 
tax-free to be held without intnference ro 
long as the conditions of the grant were duly 
fulfilled. Vadasts addressed bv tahsikUrs to the 
then he.id of the muth in 1872 and 1882 were 
put in eiidenee to show w hat the object of the grant 
was. It WAS found, regard being hid to usage, 
that the trusts of the institution were the upkeep 
of the math, the feeding of pilgrims, Ibe perform- 
Apee of worship, the mamtenance of a watershed 
and the support of Ihe descendant? of the grantee. 
From before 1840 it had been usual for the head of 
the muth for the time bein(i to make grants to hU 
brothers or younger sons for their maintenance. 
Id 1842 the father of the present plaintiff, being 
then the head of the muth grentecl certain lands 
in the iJlagc above referred to to his younger 
' brother, tbe dcc<l of grant being in terms absolute 
The grantee died about thirty years before the suit 
! ami the lands in question came into the possession 
I of his wndow (defendant No 1) and a oortgageo 
from her (ilefendant No 2), respectivelv. In 18Q3 
1 the plaioliff’s father plsceft certain other lands in 
I possession of defendant No 3 who paid rent there- 
for and receivefl pottahs for some years from the 
plaintiff In a suit bv tbe plaintiff for posscs'-ion of 
the lands in the posse‘"!ion of the defendants it was 
pleaded, inter a/in, that the crant of 1843 was bind- 
ing on him, and that defendant No 3 bad a right of 
permanent occupancy. Held, (i) that the suit was 
not barred by limitation •, (ji) that the yadasts 


ncctcd therewith, and not merely Agrant of property 
to the original grantee, on which certain trusts were 


plaintiff, although he had issudl pottab", "sa en- 
tiffed to recover possession of the lano^ ®'^cupied 

, defendant No 3 and not to receive reot from him 

merely. Sathia.vama Buakati v 
) AMMiU. , . . I.L. B-lSMed. 266 
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HINDU LAW— ENDOWMENT— 

8. ALIENATION’ OF ENDOWED rKOPEUTY 

— <onii. 

S8. Suit to set Bsido execution 


cnp.icity h certain »um of nmnrj from drfriKUnt. 

It va* rwitoiUn Ihcboml, Arwlfoiirnl liy the (Vurl* 
l>clon, thit the money rr'juirtrl to |«\ a ^r* 
fonsl dclit, and for auppl.unc the idof «jth Mr^. 
Defendant, hai inc obtAine<l a money .<lr<Tee, aoVl in 
■execution thereof therf'6u/ffr propertj. ItamtifT, 
in hi« capacity of rhth'tit, liroucht the j.re«ent rut 
to *t asiile the wle. UtH, tiy Martrax, C.J. 
(aprecins uith UaiiriM. J.), that the tni«l | 
jrrtv could not 1>e aoM in execution in the jirratoua I 
auit, a* the decree uaa apainat the prevnt plaintifl I 
ner*onalt^\. //r/d, a1*o, that a. S(4 of tli<' Otil ! 
I’roccilurr Cote "ta no bar to the pTe«ent amt, , 
inaamueh u it uaa broucht the to Ht 

adds a aalc of tni«t prtijicrty in execution of a 
money-decree jmvcel apamat him m hia pnvatc 
■capacity. /*uncAon«R /l«B<fo/«idyo e. Jliltn ihbi, 

I. L. It. 17 Cnlc. 711, teferrexl to. Half KntaiiNA 

MatLarATiu v. Mohcnt rAOJia Ciianas Dr.n 
Goswami (1002) . 0C. W. N.003 

88. - Alienation by manager— 

KfiJotrtii pro 7 >rrfy — Poietrs of olitnahon i 

iy mana/;tr of enrfoifof p'o/'frtij lltld, that, | 
mth the exception of ca«es u Inch come umlcr the 
■cneration of Bombay Act II of 18G.% there ia no 
auaoluto prohibition apainst tho alienation of 
ondouexl property by tho ninnager for the time 
being s but, for the oeceasary nurpoies of preserv- 
ing or maintaining tho enuonment, alienation . 
of the endoued property by the manager U 1 
lairful Ifanoo/Mn Per>atid Panioy r. j 

Paboott Jlunra; Aoonirercr, G J/oo. I. A 39J ; I 
JIaharnn<» Shibr^souree Debia v d/ofAooruaitfA i 
AchaT)o, 13 Moo J .4. 270 , Tayub-un-ntitia ; 
V. Sham KxtboTt Roy, 7 D. L R. 621 . Pimnnno i 
J^umnri Debij<i v. Golab Chond Baboo, Jj. R 2 ' 

J. fA. 145 , A'onirur Doorynnath Roy e. Rom [ 

Chandtr Stn, L R. 4 I. A 52 , ' 

Pandora t Sttlappa CA««i. 1. L. R 2 Mad 
175! Sarayan e CAinlamun, 1. L. R 5 Bom 
393 i Shanlar Bharalt Svamt v Venlapa A'aiA, I 
I. L. R 9 Bom. 422 , and Shfo Shanlar Gir v. I 
Ram Shcicah Chotedhn, I. L R 24 Cah 77, 
referred to. Parsotau Gir v. Dat Gir (1003) 

I. L. K. 26 AU. 286 

40. Alienation by ehebait — i 

BehuUtr proprriy — 5«ceM«ion m manoffer7ienl-~ 
Joint //indu /ami7i/ — Milaksfuira—Riyhlofsuit. In | 


proTCfl. and Onana-tambanda PunJara Sannadhty. 
Vdxi Pandaram, I. L. R. 23 Mad 271 : L. R 27 
I. A. C9, referred to. Wherein a family governed 


HINDU LAW— ENDOWMENT— fr/nc’d. 

8. ALIENATION OF ENDOWED Pr.OPEP.TY 

— concU. 

by the MitaL’hara law the father and the uncle of 
the pfaintiff had ahcniter] ancestral de balttr |<ro- 
|rrty fw their own Irncfit J //<//, that tho plaintiil 
cntitle>l In maintain a niit to havr. it (leolsred 
that the alieaalion leas luid and oupht to be act 
aside and pn«aea»inn of the propertr gisen to him. 
Ham ClltxnRA I’txnA r. Ham Krishna JIsiia- 
TATiu (IfX)?) . . I. L. IL 83 Calc. 607 

0. SllEBAlTSIIir. 

J, Alienation ofshobaitshlp by 

will — Iltrfdilary — SA'initiAip validity 

of dt*po»at ly ill— Vtayr— Family cudom. lidd, 
by MacLEtx, C.J., and MitR-», J. — In the absence 
of any local uMgr or family custom and uhcrc no 
case of nccersity or cic.ar benefit to the idol has 
been made out, a aArbuJ of a private ddutUr 
IS not entitled to di<po<c of his office of hereditary 
ehetuiitship by his will. Mancfiaram v. Prnn- 
nantar, 1 L R. 6 Bom. 'JbS, dis^cnletl from. 
//<M, by WooDRorrE, J — That (he question of 
usage did nut afTect the matter and that the 
oflicc of aAd>oiliAip coulrl not be alienated by 
Mill. Raaesiiwar Mcllick v GorESWAR JIclijcb 
()9U7) . . LL. n. 35Calo.22e 

12 C. W. N. 823 
d. Alienation of sbebaitship, 

inter vivos An alienation (infer riioj) of the 
office of SAP/aif, by an orpunRumnh, to a closely 
connected member of the family who seems to 
have Doro interest in the worship of the idol 
than any one else, and without any idea of 
personal gain, is valid under the Eindu law. Man- 
fAarom V. Pronaani-ur, /. i R 6 Bom 29S, follow- 
ed. P(/;«<ftir<if J/ufficfc V OoptsAiivir Mulhel:, 1. 

R SS Calc, 2.C, distinguishra. Khetter Chunder 
CAws T Ran Bai Bundopadhya, /. L R. 17 
Calf 557, and Rajnram v CunraA, I L. R, 23 Bom. 
131. referred to. NiR-sd MomNi Dassi v RinuACAS 
Pal Dewasis (1000) . I. L. K, 86 Calc. 975 

HINDU LAW— EXECUTOR. 

Executor de eon tort — Ilindiu 

The pnnciples of English Law telating to ao 
executor deson tort are equally applicable to 
Iluidua Joyendra A’arnm v. Emily Temple, Ind. 
Jur. 2 N S. -35, foliotted. SuddasooL v. Ram 
Chvnder.I L.R 17 Calc 6i0-9, Prosunnci v. AVwfo, 
I. L.R 4 Calc 312 , Janah v Dhanu Lai, 1. L. R 
14 Mad 454, referred to Radhik.\ MoiiOK Roy 
t BOX31ERJEE(100>) . . IOC. w. N. 666 

HINDU LAW— PAMILT DWELLING. 
HOUSE. 

See Execvtiox or Decree — JfooE or 
Eixcctiox — Joint Pbopertv. 

■See Partition — SIode or effectino 
Partition . I. L. R. 3 Calc. 614 
L L. R. 23 Bom. 73 
I.L.R.26 Calc. 616 
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HINDU LAW— PAMIDY DWBLLTNG. 
HOUSE— c&nW. 

widow’s right of residence in- 

See Hisnu Iiaw — ^W itiow. 

L L. B, 31 Mad. 600 

1. Bight of widow to reside in 

family*hou8e. Maintenance — Obligation of eons 
to provide her tcilh reeidencs. Although a Hindu 



2, Right of eon to 

eject widow — DoctriM of faetum talet. A Hindu 
died leaving a widoir and an adopted son, vbo con* 
tiDued, after bisdeath, to reside m the same direU* 
ing-houso in which they had resided with the de- 
ceased during hla hietime, and which formed a 
portion oi his estate The sou being an infant, the 
widow had the management of the house, and let a 
portion of it to tenants at a monthly rent. Subse- 
quently the eon sold the house, as his property by 


out uithout a mouth’s notice It eeems that the 
passage in Kalyai/ana, 2 ColehrooVa Digest, p. 153, 


3. -- - - ■ - - ■ Co-part«ner’« 

icvtfoie— fltjM o/ co-ptircener’s widow to five »n the 
direffi'ni; /lOuse — Duagreement 6<fa««n widows, no 
gTound for th* eviction of either. Under the general 
rule of Hindu hw preraibug in the Bombay Presi- 
dency, a co-patcenei’s widow is, in the aoseoce ot 
any special circumstances, entitled to reside in the 
family dwelling-house. The plaictifi sued to re- 
cover possession of a portion of the fanuly dwelling- 
house vu the actual possession and enjoyment of the 
defendant, who was the childless widow of Ids un- 
divided brother. The pUintid had offered her a 
residence in another house on condition of her vacat- 
ing the part of the house in dispute. I’Cndiog Hie 
suit, the plaintiff died and was aubsequentiy te- 
peesented by his widow Both the lower Ckmrte 
awarded the plaintiff’s claim on the ground of dis- 
putes between the two widows and also on the 
ground of the inconvemence aud unhealthiness of 
the part of the house in the defendaut’a posses- 


HINDU L^-W— PAMILV DWELDINO- 
HOUSE — cpnfii. 

ciKums^acca exempting thecasefromthegeneraf 


I. L. B. 13 Bom. 101 

4. ^ — Right of a teidauf 

to reside in the family dwettinff-houee — Sale of dwell- 
ing-htnite in execution of a decree obtained a/jainst the 
managing membtre of famdy on a debt incurred for 
family purposes. A house, being ancestral pro- 
perty of a Hindu family, was sold m execution of a 
decree by which the decree-amount was constituted 
a charge on such proiicrty. The debt sued on had 
been incurred for the benefit of the family by the 
co-patceners for the time beiog, but since the death 
of such eo-pareener'a father; — Held, that the 
widow of the fatter, who resided m the said Jiouse 
dunng her husband’s lifetime, was not entitled 
as against a purchas<>r for value in good faith 
under such decree (but with notice that she resided 
and dunng her husband’s life bad resideil in 
that house, and still claimed to tesvle there) to 
continue to rende for bfe in such portion of the 
house sold as the resided in subsequent to her 
husband's death r<nI-o(amnta{ v, Andyappa, 
t. R. ft $ Mai 150, distinguished- RatuvaDaK 
c. PaKOaUuiL . . 1. L. B. IS Mad. 260 

6, — yfiioia’s right 

of Ttsidence in her hiMhond’s house after his deoth— 
House tnorigagei by pfoinfi^’s husband *» his lift- 
time and sold »n execution— Awction-parchoser with 
notice of widow's claim to reside, right of In exe- 
cution of a decree upon a mortgage effected by tbe 
phintiff'a husband in his lifetime, the house in 



0. ^iVA< of auction- 

purchaser to eject widow. A Hindu widow, who re* 
sidea with her husband and the members of his 
t I i.-.i.rnu -- -t-VilAb" is alive. 


the taniily house, and that there were no special 


7^ Ancestral pro- 

pertif— Mortgage — Sale in execution of decree. , 
a Jfindu. mortgaged the dweibng-house of tas 
family, such dwelling-house being anccatral pro* 
perty. Beld, in a suit against L's mother and wife 
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HINDU liAW— rAMHiY DWELLINO* 
nOUSD — C-mrJJ. 

to enforce (be mortage brooght iftef L't drce#pc» 
th*t the rnor1g«pe eouM be enforced, itanjota 
Dfli V. Dhtonoth Bo’r, 4 D L. It 0 C, ?», »n<i 
Odun T. C^ornfmmrtTtf, 7. L. It. 1 AtL StJ, dis- 
tinmished. IfmstUM Das e. Peru 

L Zk n. S AIL 141 


(he putchftser of ruch hon*e at a mie in eircution 
of a decree against another rnenaber of tuch family. 
Govri V. ChanJramfini, 1. L. It. 1 Atl. 2K, and 
J/any-iId Dili T. Din/ttiulk TJutr, 4 II L. It. O.C. 
72, followed. Talemaxd Sjsoii r. ncKsiis* 

r. li. IL 3 AIL 363 

0. On (be 20th 

June 187*1, the plainti3 obtained a inoney.({ecre« by 
consent against the father-in-law oftbedefend- 
ant. On the 2(th of July 1870, the plaintiff 
attached a house of 7L On the 12th October 1870, 
(he defendant sued It for maintenance, and alleged 
that the house in ejuesUon was the property of her 
deceased husband and It, and aba claimed the right 
to CQDtinua to lire in it On the lOtb of Kocem^r 
1876, and during the pendency oftbedefendant'a 
suit against 77, the hou» wasaold under the plaint, 
iif’a decree a^ost It, and tbo nlamiijl himself 
b^me the purchaser. On the 20tn of June 1877, 



circumstance that the plaintiS bad placed a pnor 
attachment on the house made no diQerence. Tho 
plaintil! therefore could not eject tho defendant 
duiiDg her lifetime, PanvaTi f. Kisaic«i>'o 

I. If. D. 6 Bom. 607 

10. I . Pvrehofer from 

(ht Aeir tcitb knovltdge ■ TFiJcic’a rtgM of resiime* 
a ehnrge on ike jrroptTtif. tVhere a purchaser pur- 
chases a house, the property of a Hmdu /amily, 
from the heir, With full know ledge that the widow is 
residing and being maintained in it, such purelmser 
cannot ask for the summary eviction of tho widow 
from the house, even though there may bo other 
property in the hands of the heir out of which her 


HINDU LAW— GIFT. 

CoL 

1. Requisites POB Gitt . . . 4880 

2. Guts BIobtk causa . . . 4885 


( ; 

HINDU LAW— OIFT-^onff. 

Col. 

3. Powm TOMAKrASDACTEPTCinS. fSSO 

4. Co'csmcenoxopGirTS . . 4892 

6. llEvocATioxopGim . . . 4903 


SeellrtDU Ltir — 

Joist Pamily — Natubr or, asd Is- 
TEBEST IS, pROrrP.TY ; 

0 0. W. N. 061 
.ttAivTESAscr— Rioirr to BIaivtes* 
AXrr. — CoscuniSR ; 

L Ij. E. 28 Bom. 103 

Will — ( kissmucnos or Wills. 

Sre IIisoo Law— J onrr Fajuly — 

POWET-S or AiJEVaTIOV by BfEMCERS 
— Bf ANAOEr. . I. Ii. E. 18 Bom. 177 
L L. E, 19 Bom. 803 
AcellisDUlaw — J oist Family — Powers 
or .\LirvATios »v XIr«BERS — O tiifr 
Memdepj . . LL.E.1AU.429 

See HivDu Law — Will — Power or Dis- 

rOSITION — DlSRERlSOS. 

1. L. E, 1 Bom, 661 
I, Ia E, 6 Eom, 48 
Set BUtA&AR Law— G irr. 

conatruotion of gifts ; additions 

to ornaments, mode subsequent to 
marrlege— 

Set HiKDU I.AW— Ibiiebitascb — Special 
ilEiRS — BI ales Z. L. E. 28 Calo, 811 


1 requisites roR gut. 

L* - Gift of freehold to heirs — 

Il’cnfa of tnhentanee. By Hindu law no uonls of 
iohcntanco are necessary to pass a freehold interest 
in land to the heirs Anusdomonzy Dossee v. 
Doe d. Last Ikdia CouPAinr 

4 W. E. P,.C. 61 : 8 Moo. I. A. 43 
S. Gift to wife — Words of inherit- 

ance — llushand and unfe — 7mmoeea&fe properly. It 
is not necessary m Hindu law, in order that auife 
ehould take an absolute estate mimmoTeablopro. 


expressed in other ways, and is a matt^ of con- 
struction merely. TToon; Behary Dhur t. Prtm 
Chand Dull, I.L-Ii.5 Calc. 6S4 5 C. L. R. 561, dis- 
tinguished. Ram Narain Sinoh v. Peary Bhuout 
Z. Zi. B. 9 Cale. 830 : 13 C. L. E. 109 

S. Verbal grant of land with 

posseSBion. A verbal grant of land followed 
by possession is valid under the Hindu law. A.vo- 
FY310CB ... 1 Ind. Jut. O. 8. 135 

4; PoBsessIon. necessity of— .Set-' 

am, aJJCTce of. The absence of seism is no objec- 
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snnau law— oiet— ctwiw. 

1. REQUISITES FOR GIFT-<onli. 

tion to the rahchty of a gift by ft Hindu. '\\’hcre & 
«adetmemberof theDoomraonfatndy gavo, lor the 
Supj;ort of lus iJfegimate eons, certain properties 

whicbheritirchfl'f'd nit+ c-"— ' 


Kooswah . . . . e W. E,. 245 

5. Oift of land. A gift of isntl is 

not compIetCi by Hindu law , \i ithout po'sgession or 
receipt of rent by the donee. HaWivan Akandrabi 
V. Naiun Haribh-u . 4 Bom. A. C. 01 

6. — — Gi/t ©/ land — 

Heceipt nf rent To mal.e a gift of land complete 
under the Hindu law-, there mu?* be either pew^es- 
eiQtv or receipt of rent by the donee The receipt ol 
rent may be by an agent, and if the tran-wction la 
ioitd f(ft, It la immaterial that euch agent ha-i before 
the gift receire<I lh« tent for the donor Bakk of 
Hindustan, China, and Japan v. Prcjiciund 
HaICIUND. AsSEDBTLU HtTBlBHAt V. PHjeJiOtANp 

RAira^ND .... 6Bom. O. C.83 

7. — - — - — Passetsioit rtlatnti 

hy Hun/ir — Transfer ©/ pos^c’sion — SymMical 
transfer A gift by a Hindu unaccompam^ either 
by posacaeion on the part of the donee or any ^•tn* 
bnheal act, such ae handing over documents of tide 
or perjnitting the donee to receire rents, is not in it- 
self & Talid Itansaclion even thxwRh the deed of gift 
be registered. Dacai Dabce f HoTauiL* Nath 
Crattopadhs'a 

1. L. B, 9 Calc. 854 : 12 C. L. ». 550 

0. -■ — - - - Gift of lani — Re- 

Qislralton., effect of The plaintiff sued for posses- 
sion of certain lands aileging that they had been 


gives the donee neither actuftl. constructive, nor 
ftymbolical possession, and therefore csntiot be re- 
panleti ns ccpavalent to dohvery and acceptance 
Aasudev PiUT V Narayak DaJi Da«lx 

I, L. E 7 Bom- ISl 

6, ■■ - - , ■ It'onl o/ change 

■of ■pMHision — Truil. An mstnimccit wasexecuted 
by the defendant, a Hindu, to his wife, stipulat- 
ing that the defendant and his wife shoiilcl renti- 
jiu^ to enjoy certain immoveable property |o»Dtly, 
with a ricUt of survivorship, and containing a iwo* 
tnise bj the tlcfen<iant to surrender the property to 
bis wife If ho mamed again, //eld, that the instro- 


HtNLU LAW— GIFT— conh?. 

J. REQUISITES FOR GIFT— conlJ. 

meat did not operate by iray of gift, there being no 
idiange in the possession of the property nor as a 
declaration of trust, and that it (bd not create a 
biocUiig obb’galfon which the Iftiv would enforce. 
Quare . Hlicthor the Hindu law admits of the ap- 
^icability of the principle on which Courts of 
Equity in England hold voluntary declarations of 
tfustto be binding against the declarant. Venka- 
TArttciA..A MA'iiVAKauY.nv Thaiwammai- 

4 Mad, 460 

10. Gift not foUohtd 

by nctiKil j)ors(ssion A Hindu merchant made an 


OD tne business in his own OAme, until his death, 
wh'i'b ~ --[Js. Held^ 

T. Kxs\tn 

and fol- 

0. L. E. 247 

H. — Qtii giving right 

to ohfain poiswfon Beli, that, conaistetitly with, 
the authorities in the Hindu law, a gift, where the 
donor supports it, the person who disputes it ibim- 
\ng advetMly tt> both donoi and donee, lanotm- 
talid for the mere reason that the donor has not 
dclivereil possession ; and that where a donee, op 
vendee, »», under the terras of the gift, ot sale, en- 
titled to pos«cssion, there 4sno reason why such gift 
or sale, though not aetompamed by poisesuon, 
uUethec of moveable or immoveable pi-oj^tty 
(where the gift or sale is not of such a nature as 


12 . - ■ - - - — ConafniLtioa cf 

deed of gift — 0\ft mth powewion S, on ?3rd Sep- 
terobet 1874, executed an mstrunient of mft in 
favour of bis two daughters and his adopted son, 
whereby he gave them “ his houses and shops and 
other moveable and immoveable property and bis 
loan transactions ” in equal one-thml shares At 
this time he was possessed of a one-third share in a 



' ■ 'l.L. E. 4AiI-4U 

13^ Dell very of deed 

of gtfl of immoveable property sufficient to pass title. 
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HIIfDtl LAW— GIFT— fonri. 

1. r.EQUisrrns ror. gift— 

The dclirtrj lo th** tlonrt* of JniinoTT»b1o property 
of the dmi of pft i« ruCicicnt to p^M the title to 
rueh property to the donee without actual phyrical 
po««eMion of ruch projerty I'eing taken by the 
donee. Manhhnri v. ynutiiih, I. L. Ji. 4 AU‘ 40, 
followed. DlLMtKCSDf. lllUOWAX D*' 

L L. n. 10 AIL ISO 

14. - .d«e.falM»* €>! 

dfetf, tff'tl of. In 1ST3, li, a Hindu, ejeeuted » 
deed u! pift of hrt immoreahle property lo hia 
dauphter J/ (defendant No. II The deed trai 
atte»teil hy the plainti‘1 In 1878 mortpape^I to 
the plaintiff ronieof the land compnvd in the deed 
of pit. /Idled in that j ear, and m 1882 hiaprand* 
►on conieved the equitj* of reifemjifion lo the 
plaintiff, w ho waa a]read> in |>o»wa*ion of the mort- 
gaged land aa mortgagee, In the jear 1888, the 
plaintiff being di*pos®ea>ed by Jf and the aecond 
(Men<3ant. to whom »he had aoJd the land, be 
brought the prcRnt auit to n-cover po*-e««ion 
The defendants relied upon the pfi. lldd, that 
the plaintiff was entitled to poMojaion. At the 
time of the mortgage to him in 1878 U l>ad not 
completed hia gift to Jf by pnng posaevton. IIo 
was therefore in a position to pro the plaintid a 
good title. It had not been tbown tliat H had 
ew been treat^ aa tbo owner of the equity of 
redemption, i/efd, also, that theeinrumstancethat 
the pbintlfi attested the deed of gift in 1873 could 
not aCcct his title, as the pft had not been 
completed by delivery of possession. Anaji 
GA^eaDllan t. Mceta . L L. R. 18 Bom. 088 

16. - Bee/arafjon by 

donor to one in physieat fossanon. 7\'bere one of 
several joint donees is already in physical occupa- 
tion of the subject-matter of »n latetidfil p/t, a 
declaration by the donor to the donee so m occupa- 
tion, assented to by such donee, that he has parted 
w ith the poase«®ion in favour of the donees, con- 
verts mere octujiation into possession, and auiounta 
to a valid pft under the Hindu law. Bti Kusiial 
r. Lakhma 3UyA . I. !». R. 7 Bom. 462 

16. Dfhttry of poa- 

• acasion — Tranafrr of Prop'Tiy .Kl, s US — Itnmort- 
able and nwtenWe jiroperiy ^ssumiog that deli- 
very of possession was essential under (he Hindu 


Nistabiki Dasi . . I. L. K. 14 Calc. 446 

17, T'erfal gift of 

immoveable pTOperiy — Death of the donor — Poasw 
aion ^iven to the donee by the son of lAe donor. Ofe 
Q being possessed of certain lands which were his 


HINDU LAW— OIPT-ecmW, 

1. REQUISITES FOR GIFT— eonf-f. 



directed me (/’) to execute an instrument according 
toUw. I (/') hereby execute a deed of gift to 
you,** Shortly after the execution of tbisdocu- 
ment, the defendant was put into possession of the 
lands, and she admittedly continued in possession 
down to the commencement of this suit in 18SS. 
The plaintilT*, who were the minor children of P, 
now sought to recover there lands from the defend- 
ant, allepng that on thedeathof their grandfather 
O the lands had devolved by inheritance upon his 
son /’(their fathir), and contending (hat (he fatter 
bad no j»ower to make a gift of there to the defend- 
ant. Tlio lower Court found that the question of 
/’’« competency to pvc the lands did not arise, as 
they had alreadv bet-n pven to the defendant by his 
father O, and that /’ was simply an instrument in 

I. 

• « r 


acAouiiuiiieu vy j^oasessiun iie iiviu luu gut to 
be valid On specml appeal to the High Court 


possession of the lands, and that the pUintiSs had 
neither by Hindu law nor othenvise any legal or 
equitable claim to have the deed of pft to the 
defendant cancelled. Bilaseab Pctrshotasi v. 
Saiustatidai . . 1. L. B. 17 Bom. 486 

38. Gift mthout deli- 

very of jtosKstion — Transfer of Property Aet (IT of 
IhSi), 9S US, U9 — Immoitabk property— Accept- 
ance of gift — Bcgitlralton P executed a deed of 


ant8.BndgavejK)SseasioQ to them of such portions. 
P died BIX years after the execution of the deed of 
gif^and after iis death some of the title deeds 
of the property covered by the deed of gift 
came into possession of the plaintiff. Both the 
tower Courts found that there had been no delivery 
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_ 1. REQUISITES FOR GIFT— 

ingto tbe Hindu law, under which fiome posscBMon 
or acceptance by the donee necessary ; there 
being neither possession nor acceptance, the suit 
should be dismissed- Dahee v. ilothunmath 

Challopailliiia ; 1, L, li.9 Cah. S5i ; Fis?itoSoo»defy 
Delca V. Ktyhlomolee, Harsh iG7 ; and Ifarjiron 
.dnanrfrnm v. A’aran H(inhha\, 4 Rom. II. C, 31, 
referred to. Vkarmodas Das v. ^fistartn* Daw, J. 
L. 21. 14 Calc. 446, approvetl LABsmsfONi Dasi 
V. UmraiTiJinA Day . I. L. R. 20 Cale. 484 

10. - - -- - Qifi of tmmoce- 

ahU -propeTty posacsnon — llulation of namtt 


jlfiiHiefc T. Kanhnya Lai Pundit, I. L. R 11 Cafe. 121, 
and Dlinrmadaa Daa v. ilulannt JDasi, /. I- R, 14 
Cale. 446, rcferretl to. Rasi Chantiba MoREiutE 
t'. RiTKJiT Singh . I. D. R. 27 Calc. 242 
4 O. W. N. 405 
20. - — - - ■ - Transfer of pTO' 

pe’iy Act (XV of 1S83), t ISS—^Gtfh-l’ransfer of 
jAssessfon not necessary v.hen gift of tinmoiyaMe pro- 
perty regisUred-^Evidenet Act (X a( 1372], s. Ill-- 
Gift to an agent-^Undue influence— Menial eapa- 
City of donor. Held, tb.at. assuming that delivery 
of possession naa essential under the Hindu law 
to compete » gift of immoTCablo prope^, that 
law has been abcQgaied by a. 123 of the Tiaosfer 
of property i\ct, in cases irhere the isatrument 
of gift nas to be registered. Dharmodas Das. v. 
Nislaritti Dasi, 1. L 2i 14 Calc. 446, follo«ed 
XieU, also, that there is nothing to prevent an 
agent from being the object of the bounty of 
his pnnvipal. 1/ an agent can cicarlj’ show that 


i, Ai. XI. W Aii. boo 

21 . . Gift of moveable property — 

DcUiery of possession — RegxslraUon of deed of 
gift — Transfer of Property Act {IV of 1SS2), ss. 
I's3, y29—Regi4ration The i^e of Hindu law, 
that delivery of possession is essential to complete 
a gift, is abrogated by s J23 of the Transfer of Pro- 
perty Act (IVof 1883). DfiartnodasDasv. Sislarsni 
Dost, 1. L 7t 14 Calc. 446, followed Bai Rau- 
b»i»BaiMiki . . I. !>. B. 23 Bom. 234 

2 GUTS MORTIS CAUSA. 

1. Donatio moxtia cansa — Gift 

«n/fTtii’w -t Jlmilo on his death-bed, a few days 
before ho dieil, canard certain Goi einmcnt paper 
to I>opii ell to hia lion in his presence 10 these uonlst 
“ Bring out the pajxr* and give them to my son,'* 
but he did not make or ilircct endoracinent thereof. 


HINDU LAW— GIFT— conid. 

2. GIFTS MORTIS CAVSA—eoncld. 

Subsequently, being asked to endorse them, he said, 
I. i. T . papers? 

. What 
’ Phkas, 
A do. 

Mjio mortis cawsa has not the I’ame signification 
here as in Jiigland. i/eW, on appral by Peacock, 
— The gift lias not goixrned by the stnet prin- 
«ples of English Ian, but by the Hindu Jaw. By 
EngLsh law there wasa vald donaU> morUa causa , 
assuming it to be a gift infer vnos, it imsa 
valid gift by Hindu lau, and the principal and 


8C KmsmvA Deb t>. Woopendra KRisnifA 
Deb - . . . 12 "W. B. O. C. 4 

2. — — . Giving trith fn- 

<en<*on/opait property. The Hindu law makes no 
disfinction in favour of gifts in contemplation of 
death, as respects the legal requisites to constitute a 
perfect disposition by gift. Those requisites are a 
giving, either orally or r>y writing mth the intention 
to pass the property m the tluag given, accom- 
panied by its actual delivery and acceptance in the 
donor’s lifetime. When all these requisites have 
been fulfilled, there is nothing in Jitndu law to pre- 
vent, eQectbcinggiven toagiftin contemplation oi 
death. The theory of the donatio mortis ca«e« 
considered V’lSALAicmii Aumal v. Strfistr Fztxai 
e Had. 270 

S. Deed of gift made on death. 

hod— Proof of suck deed. In establishing the 
vabdity of a deed of gilt taken irnm a u Oman stricken 
with a mortal disease and m expeetatioQ of death, 
pn) 0 f at least of equal Hlrictnes«, ss is required to 
prove a testamentiry aisnositioa, must be given, and 
the proof to support such a transaction ought to be 
sufficient to estnolisb that she kseiv nhat she was 
about; and intended to make such dispoiilion of hex 
property. Trakqor Datheg v. Rat Balack Rau 

10 W. E. P. C. 3 

11 Moo I. A. 139 


3. POWER TO MAKE AND ACCEPT GIFTS. 

I, _ ■ - Self acquired ImmoTcable 

property — Benares laic — Gt/l to one child to ex- 
c/usioR of cAhera. Under the the Benares 


2. Gift of portion of aandndari 

after marriage to daughter. Adeedofpiit of 
Umd formmg part o£ a zAtuindari, e.vecuted by the 
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nrNDtr law— gift— 

3. POWER TO MAKE AND ACCEPT GIFTS— 

— 

lAtnlmUr Jn ftrour of danghtor five jrars r«l>»e* 
qurnt to bfT tnarriagc, not valid. Sivavaraxja 
P rrcMA!. SurnvRAVwn r. Mitto IUmalivda 
S rrntTJtVAn. ATTrLAK«n«i A«mxi. r Sita5a. 
tusJA PrrvMAL SrmrnATAB . 3 Mod. 78 

3. Gift of Boparato property 

to Hindu widow— /ntfffd of Hindu wirfoie— 
Poirtr cf o!itnnlion-~^ifl to ityftit «« retmrrf— tlVinl 

. -j ... . . ^ t. _ 1 I »- .< . '‘it*!:. 

. • < • • In 

■ • • uzah 

, • _ • • Irath 

J and hi* iTothcr*, ni(vl Jt for pow««ion of 
tronz.vh R m being ancestral property. Their auit 
waa di»mi*«ed, the Sudder Court finding It to 1>e 
aepareto property That f'ourt found that It bad 
acquired mouiah R from C by gift, and that ^onlv 
took tinder thii gift a life-intereat in it. d awl I* 
having diwl. It made a gift of mouzah R to her agent 
a reward for hia faithful acnieea In a »uit bv A*, 
aon of J, as the heir of hia uncle C, to act aside this 
gift to the agent as illegal. //<M, on the finding, that 
Jt had acquired the property from her hiisba'rM! by 
gift, that she did not take an absolute interest in tho 
property under the pft, and her husl»an<r« heirs 


I. 'll. R. 1 All. 734 

4. - Gift Ijy married woman to 

■ kineman— C>/t of mmoitabU prorrrfy tfomnn 
coiuenl of her husband I’laiutifl cued to 
enforce a gift to him of immoveable pro|Kity by a 
woman leaving undi-r his guardianship as agHinst bet 
husband. Held, that such taking of the woman's 
property by her kinsman 's wholly repugnant to 
llindulaw Quare Can a woman, without tbe 
consent of her husband, «lunng rovertute, absolute- 
ly alienate her own landed proiicrty ! Dswoluki 
I tsvArPAKAz V. Mazatcdi Ravcdo 2 Mad. 300 

6. _ Gift among Pareis— Gi/« to 

named uonian. Among Farsisa gift may be made 
to tbe seiiarate use of a married woman or of a 
woman about to be married Merbaii’ Perozbai 

I. L. B. 6 Bom. 268 

6 Leper, gift by By Hindu Jaw 

a person becoming a leper is not incapable of making 
a gift of property to which he had previously suc- 
ceeded. SAMACJirRJI Audicaree Byraoee s. 
Roop Dass Bvraqee . . . 6W. R.68 

7. en.. e.. 

■ the 

■ de- 
claratory ' — "* * ■*- **■■ 

father ha 

brother, ■' • 

perty of 


HINDU LAW— GIFT— coaf/. 

3. POWER TO MAKE AND ACCEPT GIFTS 
— con/</. 

niiida law a father is not permitted to make a gift of 
tmmovrable property to one son to the injury of the 
other. Held (reviewing all tho authorities and 


to do such acts, those acts, if done, arc not 
neerssanly void, and that therefore an erclnsivo 
gift to one son by tho father of self.acquired 
immoveaUc property is not illegal. Sital r. 
Madho . . . . LL.B.1A1L394 

0. Gift by co-sharorB without 

consont of othors Held, that on the Bombay 
side of India a member of an undivided Hindu 
family cannot, without the consent of his co- 
pan-e ncf', moke a gift of his share in the undivided 
projierty or diaposo oi it by will. OtscrBAi som 
blDllirPA f. RaUANN'A BIxBlIISIAXKi 

S Bom. A. C. 66 

Vrssoi7asd\s Raudas v. Yampxabai 

12 Bom. 229 

0. Gift of undivided share by 

ft co*P®rcener— J’efi/nfary alienation — ^fi’ena- 
lion to sfrHBjers and rehliree. The rule of Hindu 
law which forbids voluntary atienstiona of the 
familvestatebyaHindu co-parcener appliesaswelJ 
to pits to relatives as to pits to strangers. Fon 
^osAMit.ToATni . . I. L. B. 9 Mad. 278 

10. — — Gift to concubine— rahifd^ 

of gill. G, a member of an undivided Hindu family, 
die^l leaving him surviving two nephews, T A and 
r /land F, a concubine of 0. r .4 lived with 0 
at tho time of his death, and had the whole of Q'a 
projierty, moveable and immoveable, left in his 
(K A’«) possession T’ A, before his death, made a 
pft of the said property to Y m Consideration of 


oy » iiei-i, tiidC me gill was iniaiiu as against 
V It, who was entitled to the whole property, sub- 
ject to the maintenance of F as a concubine of O 
for many years ; the High Court aho directed the 
said maintenance to be secured for her ( F) by in- 

I vestment of a sufficient part of the property in 
trust for that purpose. Vrandavasdas Ramdas 
r. Yaiitoabii , . 12 Bom. 229 

11. — Gift to idiot — Validihj of 

gift There is no prohibition in fh» Hindu law 
against a gift to an idiot Although an idiot child 
cannot take by right of inheritance, a gift by a 
parent toan id^t child to operate after the patent’s 
death is valid. .Kooldebsarain Shauec t> Woojia 
COOUAKEB . • . Marsh. 357 : 2 Hay 370 

12, Genuine gift by father-in- 

law to hie widowed daughter-in-law— Gi/f 

I by tray of affection of a email ehare of moteable pro. 

I perfy acquired bg the donor while tiling in union with 
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HINDU LAW— GIFT— conic/. 

3. POWER TO 3IAKE AND ACCEPT GIFTS 
— confi. 

his soTis and grandson — Oift valid — Hindu law. 
Where there is a geiiuine gift by a father-in-law to 
his widowed daughter-in-law by way of affection, 
out of a small share of moveable property most of 
which was acquired by the donor while living in 
union with his sons and grandsons, the gift cannot 
be impeached as being opposed to the pnnciples of 
Hindu law. Hanjiaitupa v. Jivontr 

I. L. B. 24 Bom. 647 

13. Gift of ancestral property 

by father to stranger — Suil hy minor son u> 
tecoitr. Where a Hindu made a gift of certain 
land, which he had purchased with the income of 
ancestral property, and a suit was brought to re- 
cover the land on behalf of his minor son, who was 
bom seven mouths after the date of the gift : — Held, 
tliat the gift was invalid as against the i>mintiff,aQd 
that he was entitled to recover the land from the 
donee. Raiunna v. Vevkata 

L L. B. 11 Mad 246 

14. Gift to widow by member 

of joint Hindu family— Joint Hindu family-^ 


was coioe to, and certain deeds were executed by 
both parties, under which the widow was pLiced 
in ^loesessiou of & certain house. On the pactof the 
brother-in-law it was recited that, with a view to 
liermanently settling the matters in dispute, be bad 
received in cash from the widow the value of bis 
share in the house ttwt she had faeeu put in pos- 
session of the house end was in sole propnetary pos- 
session thereof; and that he had no connection 
wliatever with it. Subsequently the widow executed 
a deed of gift purporting to convey to the donee an 
absolute proprieUry title to the house. After ber 


in a joint Hindu family entitled only to njainten* 
Slice Babutt'j Dossee v. Shihchunder MullUk, 6 


HINDU LAW— GIFT— conW. 

A POiVER TO ILAKE AND ACCEPT GUTS- 

uJ — contd, 

u t.. .i.j . . 1 . \ 


, . . A. AJ. At. i4 AL. aod 

16. Voluntary gift to relative 

in consideration of natural affection— .4/ie7>. 
ofioa by uni/iiirffti mtmhtr of joint famih/. A mem- 
ber of an undivideil Hindu familj, consisting of him- 
self, hu adopted son, and his uncle, sold certain 
land belonging to the family to the plaintiff. In 
a suit by the plaintiff for a declaration of hi« title 
to, and for possession of, the land, it appeared that 
the sale was not jiistidcd by any eircmnstances 


Had. 273, that the gift by the undivirled uncle 
to his daughter-in-law was invahd, and that the 
plaintiff was entitled to a moiety of the land sold 
to him. VntAYYA V HAVTTMCfTA 

I, L. B. 14 Mad. 459 

16. Gift of land on daughter's 

marriage— H'omoTi'a esiate— Tourer of obenofion. 
A Hindu in uhom the nhnlo of the family property 
bad vested died inthout issue, and hu mother took 
the estate. She subsequently gave a portion of the 
property to her son-in-lau on the otca^on of his 
marriage inth her daughter. The mft was not 
found to be othermso than reasonabTe in extent 
Hfld, that the gift was binding on th'- reversioner 
RaitmAMi Ayyau V. Venoiousami Ayyar 

L L. B. 22 Mad. 113 

17. Donor not in possession — 

Donto not placed in jmsesston — Gift of an wn- 
divided shareSlranger to the gift disouting 
its lydufitif — ddierse possession— Limilntion — J/i»- 
joinrfcr of pnrtieJ — Plaintiff’s tfi»crefio» as to ad- 
dition of jiariies — Prarlice — Procedure The plaint- 
ilf'e father ami uncles uerc members of a joint 
Hindu family, but in 1870 they separated and parti- 
tioned tho family property, with the exception of 
certain land ubich was kept joint and n-as^apjihed 


lieu of maintenance and to the experience of the 
Courts in connection with such matters, that it waa 
for the donee to establish clearly and specifically 
that the donor, at the time when she executed the 
<lccd of gift, had any such absolute right of owner- 
thi|> as would entitle her to ahenate the property 


plAintiff’a uncles, Jil and J. bva registered taw. 
gave to their neiiew, the plaintiff, their undindM 
aharea in this land. They ircrc not, as alrea y 
atatid, in possession and they did not deliver posses- 
sion of their shares to the pKintiff or to anyone on 
his behalf The plaintiff’s father (their co-sharer). 
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HINDU LAW— aiFT-totiM. 

3. rOU'ER TO JIAKE AND ACCEPT OlfTS 

—^onld, 

vtA in po^M:*^ion, fcwi fonlinuM in poswMlon 
«{tcr the gift tnvle. The pl*intifl »t thftt 
time, and until 1592, a minor, and lire*! nith hla 
/aUirr ci ft member of a joint family. On Ihn lit 
January. 1537, his father mortpagrtl the ttholo of 
the land to the accond defendant, "ho at onco on* 
ter«l into posaeasinn. Sidiaeoucntly the land anb- 
jeet to this mortgage "aa aold in execution of a 
decree aeainsl the pTaintifl'a father, and ivaa wtr* 
chased by one Kirpasiiankar Ilarehhor. In 1502 


net made a Jiarty to this Buit. The lower Court 
rejectocl the pltiatiff'a elaioi on (faei^und (hat (he 


limitation, inasmuch as the mortgagee, had held 
ad>erso possession since the Ist January. t$37. * t- 
more than twclec jear*. On apjcal to the High 



that the shares were undinded did not render the 
gift inTahd : this waa not a gift by members of an 
undividc"! family to an outsider as m rronrfot»in<fa» 
V. Fftmunaboi, 12 Bam. II. C. li. 229 it "fts 
a gift by persons who "ere not members of an uo- 
divided family (the plaintid^'s uncles having pre- 
viously separated from hu father) to the pl^tiff, 
a member of another co.partenary . no consent was 
necessary to validate the alienation, nor was there 
anyone who did or could object (lii) The pUintiff'a 
claim was not barred by limitation ; the ^perty 


him and the auction-purchaser to future settfemetit, 
he did it at his own risk : ho was daminus Jilfs 
JorraBasi RAStKEismiA v. Ramkhisitna Nainv- 
T.»f.(i902) . . . L L B. ST Bom. 31 

18, Mltakfihara gift — Gift of 

contidtrable portion of movtable or immorm&Ie joint 

VOL. II. 


HINDU LAW— GIFT— fonW. 

3. rOU'ER TO JIAKE AND ACCEPT OlfTS 

— contU, 

/amfli; properfy inwiKd— Ac< 7 ui€»fence, An tin- 
dirided member of a Hindu family gorerned 
by the Jlitaksbara Law has no power to alienate 
ftny rpnsidrrsblc j'orfJon of the moveabJo or 


Lh.H.‘JO Alad. 4bii 

10. Gift to daughter by mother 

— iridoif’iMtote — Poverof Giftef house to daughter 
at her difiragunnn or gorrno eeremonif-~Ceremony 
coimrctei infA marriojr but not erientiaf to it— 
Deferred dovry — Extent. The dtn'ragaman cere- 
mony fcaiied goiena in ilehsr) is treated in works 
of ftutfaonty as a ceremony of importance closely 


I ' . 

I her busbanii to her daughter on the occasion of the 
daughter’s dirirayaman ceremony, and euch gift is 
I binding on the reversionary heirs of the husband. 

Gdte made at the time of the dwirayaman ceremony 
I may rightly be regarded as dowry deferred and 
I there is no substantial difterenco between such gifts 
I and gifts made at the time of the marriage before 
the uuptial fire or when the bndo is conducted 
from her father's house to her husband’s. The 
question what portion it is reasonable to give to & 
daughter ou the occasion of her marriage, has to be 
determined with reference to what would have been 
the share of the unmarried daughter under the rules 
laiddownmthc Jbtakshara, Chap I, s 7, paras S 
to 14 CiiURAMw Sviro r Gopt Samr (1909) 

13 C. W. JV. 094 
X. L. K. 37 Calc 1 


4. CONSTRUCTTJON OF GIFTS. 

1. — _ Mode of construction— Deed 


inadmissible. Coixectob op MooianEDABaD e. 
Amnni Nath Roy. KisnESMOJreE Dabeb v. 
Ajnnfo Nith Rot . . W,R P. B. 112 

2. Limitation of gift— ITonfs 

"angoja sanlan.” The words “angoja santan’* 

7 0 
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HINDU LA-W— GIFT— 

4. CONSTRUCTION OP GIFTS— confci. 

occurnoi^ln adee<Iof gift would limit theg^t to the 
cialo issue of the donee BcooLi MoVEE«.Bnow* 
AUl CllTTRS P\\3L . . BW.E.llO 

3. — — Qualifying worda — Inletuhn 

la Qtif trhole properly Where, from the whole 
tenor of a <feed of gift, it appeared that the real in- 
tention of the donor was to pass all her jmiperty, 
qualitjnng words used in the deed nereheldnot to 
Control its operation. Ktt.EE Doss Roy t». 
KniBODv .SooNooREE Debia . 10 "W. 11.300 

4. — Deed profsaaing to be a will 


Dosser ... 3 W. R. 200 

5. Gift to woman without ex- 
press worda— Rower of donte to alitnaU. In the 
case of gifts, as in the case of wills, tho well-estab- 
lished rule must be followed that, in the absence of 
express words showing such an intention, a gift to a 
woman does not confer an absolute estate of in- 
heritance which she is enable to alienate. AksaJI 
Dittatbiva I'. CirijfDMBAr 

I.L,R. 17 Bom. 603 

Fet ASANDIBCI V. RaJARAM ClUKTAJtAM PETHC 

W. R. 22 Bom. Q8i 

6. Gifta to daughter as stri* 

dhanam. A Hindu executed in favour of hia 
daughter anitiatrument in the following terms; “ 1 
have hereby given to you to be enjoyed as stndha- 
natn aftet uiy death 2,320 fenams out of 0,000 
fanama which remain as kanom on the land 
T .. .. The proportionate rent on 2,320 fanamsh 
3(5J paras, ‘ihis quantity of paddy .... i.hall be 
enjoyed by you and your sons and grandsons 
hereditarily by receiving the same from my sons.” 
After certain clauses restricting the mode of 
enjoyment and the power of alienation, tbe in- 
atrument proceeded, “In the event of the said 
kanotn being paid, that money shall be received 
by my sons, and shall be invested on some other 
property which may be approved of by you and 
your sons and by my sons, and from that pro- 
perty you may receive income yearly and enjoy the 
same.” In a suit by a granefsonof the donee to 
recover his share of the income : Held, that the in- 
strument was not invalid under Hindu law, and that 
the plaintiff was entitled to a decree. KriSbha 
Ayyas t. VyrinANATiii Aytan 

I. Jj. R. IS Mad. 252 

7. Construction of will mak- 

ing gift— Aftjo/uie ijill. ‘Where it was plain, as 
far aa the w onls of a w ill went, that the testator (a 
Hindu) intended to mako an absolute gift of his pro- 
perty in favour of his widow and daughter, saying 
that after hia death they should be propnelor^ and 
hia entire estate should devolve upon fbein, the 
Court held Itself bound, with referener to the nilinea 
of tbe Privy Council, to regard the gift as an at 


HINDU LAW— GIFT— cijnfif. 

4. CONSTRUCTION OF GIFT&-«m (f. 
solute gift, unlei>s it could be shown (and this was 


8, Nature of gift to widow— 

CoiiiOuction of vitl, lleUl, on the construction of a 

wilf, that t’ ' • ■ ■ ■ ’ • ’ ' ” 

propritftAi^ 

daughter. ' 

succeeil to 

TASSlIUlh . . ■ ' 

•' 1, a Hindu, 

a talukh in 
I he stated : 

iouaits my yoiiixgevL WHO, ujiti your two eons 
are minors; therefore, for your charitable ex- 
jiense (dan o khsirath) and for the mamtcDance of 
yourmtnoi SODS, 1 luaLcn gift of the above talukh to 
you. You, from this day becoming possessor 
thereof, after deduction of the (joveioment revenue, 
with the balance of the profits, will perform acta of 
charity (dan o khairath) and mnintajotba sons. For 
this pu^ose 3 execute this dan-pstio ' A died 
leaving C a Son by Ws first wife, two miDor sons 
by R, and B lijs widow. The mmor sons ot B 
died u ' ’ 

tli^ pr. • 
by C 
etonar 
f/«M, 

abaoiu • ’ ' . . . \ 

- Ahtnation, auU 

to t*t OAtie. A, a Hindu living under the MUak- 


wnd ws 'rith the exception ot the said B, I have do 


Kxtorate mutation book as proprietor a^ 
malguzariii the place of my iiatoe with regard to 
tbe proppity/* etc. “ Further, as of ^ them ^ 
two daughters, who after marriase, by the blessing 
of Providence, may be blessed with thildr^. ‘“ey 
and their children, therefore, are and will be fieiM 


paivels of the 
dau^ter’s son 
devlAration of 
property roH: — 


property In a suit oy uei 
igamst the puichas«s fot » 
is reversionary right to the 
ekf, that, unde* the terms of the 
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4 CONSTRUCTION* OFOIFTS-conJ-f. 
iwtition. there was an absolute pft to D, and that, 
an the Rift was not fcttcml by any restHctions 
the alienation by IJ aaspoml and valid. CilATTan 
Ltt.Sisniir Shcwdkrim 

6 B. Ib n. 123 : 13 W. R. 286 


A contrary construction was put on this docu- 
Rieutinthe cas" of M/iJintntd Shnm'oU IMa r. 
£h»waLram (7 B. L. H :0n nob .• N IT. IL 3/J). 
which was a auit by a !rran<!ton of the tealaior 
apiinst a pun-haser from the a blow to ret aside 
the alienation ; and the Court held iKnt the widow 
(inly took an estate for life, and after her the 
daughters took absolutely as joint ovi nera. Coccif, 
C.J., and Mitter, J. (Rsylev, J., (basentinR) 
And this decision was aflirmed by the l*nTy 
Cuuniil. MmojtED Siliwsool Hods r 
SnEwnsn-SM . 14 B. Zi. It 226 : D. It 2 I. A. 7 
22 W, R. 408 


11. Gift to wife— a Hindu, cie* 

cuted a deed of g«*t of certain Milages m favour 
of his wife ID the following term*: "Tho under* 
rncntionod villages have been granted as a gift 
totheJlaharani for her necovsary deohri evpen* 
acs.” The wife died a childicas widow. It rid, that 
the gift from her husband was for life only, and that 
the villages io question were not liable, mthc hands 
of her husband’s heirs to her debta lltld, also, that 
thehnshand’s heir was entitled to her moveable 

E roiicrty as her heir, and that such proficrty was in 
is naous chargeable with her debts. Sdeotl’iiol 
Ra» r. R Ml Najuix Siv'oq 6 C. Ii. R 291 

12, Gift to widow — Duration of n 

^tant hdd b'ja Hindu widoipmadttohfT hyh'T Atti. 
hand in his lil<tnne On the distribution of com* 


ueiu uuikiiiJiku. Nu wiiiieii Riaiu was produced. 


husband as zamindar to have made ruch a grant 
for life or for more was not in dispute. All that 
was known was that the widow had received rents 
for about twenty-sii years. There was no auffi- 
•cient evideoee for holdmg that the village had 
been alienated fn perpetuity. The judgment of 
the District Judge, dividing the compensatton 
•equally between the parties, was maintained, 
the widow being treated as bolding for life Braja 


HINDU LAW— GIFT-^o«f/. 

4. CONSTRUCTION OF GlFTS-<onW. 

Ktsont Detu Oaro r Kcisdasa Devi Patta 

3tAnAD£vi Oinc . . I. L. B, 22 Alad. 431 

I». R, 28 1. A. 68 
3 C. W. N. 378 

13. — _ Gift to^ datightert son#, 


■ another ; the other heirs not to have any concern 
withit ** //<fd, that the plaintill as the daughter’s 
daughter had no right to share therein with her 
brothers, the daughter’s sons. Ssikatb Ga 5C0* 
rionvA r SARnvMwoAia Debi 

2 B. L. R. A. C. 144 : lO W. R. 488 
14. Gift of land to a daaghter 

— PstsuM/Jion ns le interest taken donee. In a 
suit to recover possession of certain laud, the plaint* 
iff claimed title nnilrr a nft made to lu-s mother, 
(leeeascd. by her father, whose sons and grandsons, 
thedefemlants, had entered ioto possession on the 
death of the nonce w hieb took place less than three 
1 years before suit. The deed of gift was not pro- 
duced, and it did not appear that the donee who 
bad bwn placcti in possession of the land and bad 
I retsioed It for tbirty.seven years, was a widow at 
the time of the gift Held, that the plaintiSs were 
entitled to a decree, there being no ground to 
presume that a life-interest merely Was intended 
to pass under the gift- Ramasami v. Papayta 

I.L.R.le Had. 466 

16. Gift to daughter with re* 

mainder to grandsons — Eight to mesne pro- 
fits tineollecUd m fi/rfime o/ rfauyAfer— J/e»ne pro- 
fits. A Hindu by a deed dated in 1810 gave his 
daughter, a childless widow, an estate for life in 
certain property, with remainder on her death to 
his brother's grandvons The daughter was put in 
possession, was dispossessed m 1858, and died in 
186? Under the terms of the deed, the property 
then went to the survivor of the two grandsons, 
who in 1864 sold his rights and interests in the pro- 
perty In 1665 the purchaser brought a suit and 
recover possession from the defendants. His 
representatives now sued for mesne profits of the 
property from 1860 to 1865 Held, that the plaint- 
iffs were not entitled mesue profits which bad 
accrued due, but were uncollected in the hfetime 
of her daughter : that such mesne profits would 
go to her heirs, who would alone Bo entitled to 
them CcRD Prasad Rov ti. Napar Das Roy 
3 B. L. R, A. 0. 121 

16. Gift on contingency— iopie 

of gift By an ikrar executed by A, a Hindu widow, 
in favour of B, a son of another wife of her deceased 
husband, after reciting that her husband had given 
her a taluk as stridhan, but that he had not em* 
powered her to adopt a son, it was thus directed : 

7 « 2 
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“ Tou are the son of my co-«ife;you arc stUl 
living ; the funeral cake mil be preserved to us by 
you; and on my death the talukb is yoxir rightful 
property. After my death, out of the whole pro6ts 


i HINDU LAW— GIFT— ccwW. 

4. CONSTRUCTION OFFIGTS-con/i. 

20. Gift conditional on liability 

for maintenance— Aio&i/ity o/ son for nainttn- 
ante of family. IVhero a father executed a deed of 


17. Gift in ikrarnamah— 5ttc- 

eesaion os heiress — iSum'twship. An ikxamamab, 
to which I K and T K were parties, contained the 
following stipulation : ** After death of me, I K, my 
deceased son’s widow, D K, will be the heiress ; and 
after the death of me, T E, my estate shall devolve 
on hlussamuts Ji K and D K m equal moieti^ ; 
should both .S^andDFdie, then their share shall 
be enjoyed and appropriated by the surviving ladies, 
but none of them shall ever be able to make gift or 


piupiieioxs 111 equal suarcb tiaa, tnat, accoraing 
to the true .construction of the il^arnamah, A’ K 


Hcteeehuk MooKEu/rn c. Raj Kishen Mookek* 

JEB . ... 23W.R.23A 

21. Gift to Brahmans — Etstric- 

tion against ofienalicn — Rule of perpelmtles. Ac- 


LL. xil— 

rt p , e .. 4.. 


Act *17 of 1882 (which ^y, or may not have been 


18. Gift of land as “ kasl or 

badi of gift to grantor^Canarese 

Siajiilla marriage Upon the marttage of his 
daughter, a Canarese WapiUa executed to the bus- 


of his daughter in 1877. Held, that, upon the true 
construction of the deed of gift, the grantor cwuld 
not recover Ismail Beari v. AnninL Kaper 
Beati . . . I. L. B. e Mad. 318 

10. Gift charging profits of 

estate— In 1815 a Ifindu 
executed a document calletl a sanad attested l>y wit- 
nesses, whereby he agreed to pay to his sister, and 
after her death to her daughter, RIO per annum, 
from the jirodueo of an estate inherited by him from 
his maternal grandmother. IlelJ, that a eonody 
or charge on Iho profits of the estate was crested 
which bound the estate in tho hands of the widow of 
the grantor Chatti CnALAMAjrWA v. I’arprakoi 
SiTBBAMMA . . . L I*. B. 7 Mad. 23 


L.B.11I.A.218 

23. Gift to designated person 

-Conilrvelim of will—Persona designata. O, a 
jluWless Hindu, by bis wiU d^-ted as foUowe . 
“ And as I am desirous f°°I,3est bro- 


t^nam'i 


left by 


also that suopieu son : 
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vben he comes to matarity, the exccutort 
shall male ocer crerythlng to him to his 
Kitisfaction . . " . Goil forbid, but shouM 

this adopted son die, and niy younger brother A’ 
hare more than one son, then my vi>Ts shall adopt 
a eon of his. If at that time A’ has not a son e!i* 
gible for adoption, they shall adopt another son of 
6’, and the wires and executors shall perform all tho 
aforementioned acts.” In a suit oy one of 0'» 
nidows as heir of her husband to set aside his will 
and recover half his propertj*, It appeatwl that the 
abovcmentionctl ceremonies bad been perfortnnl by 
one widow only, d/e/d, that aeconhng tntl.etrue 
construction of the will (which was established by 
the'evidcncc) there w as a gift of his property by the 
testator to a designated person independently of the 
performance of the ceremonies. Nidiioosioxi 
Debts c. Ss&odv pEiiaiiMiMnoKERJEE 

L R. 3 1. A. 263 : 20 W. IL 01 

24. out to “adopted aon 

inra/id erfopiion — J/ohre /com ji//— /'emiw <f<- 
tijnala. Iltli, upon the true construction of an 
angiharpatro whereby an estate w os pven to the 
donee m virtue of bis being ” adopted son ”of the 
donor, that the gift did not tsko elTeet, inasmuch as 
the adoption was inrahd. The distinction between 


I. A. distinguished. Fixixoiudeb Raikat r. 
Rajeswab Das 

I. L. R, 11 Calc. 403 : L. B. 13 I. A. 72 
Stt Vexcata Sava llAniBATt Rama Kbisiun 
Rao f CorsT OF Wards 

I. L R. 22 Mod. 383 
D. R. 20 I. A, 83 

where this case is distinguished 

26. Transfer of shares in joint 

family estate by the head of the family and 
hiaeonato minor grandson — PortKit /odure 


payment of debts incurred by him Possession 


HINDU LAW-GIFT-cotdf. 

4. CONSTRUCTION OF GirTS-eorOd. 

tho gift by the head of tho family with the consent 


But it was a family arrengement partaking so far 


AsMtint KoEn 

I. D R. 0 AIL 6Q0 : H R. 11 L A. 184 

20. Gift to a class— Cofwtruction 

of lamtly ttUUmtnt — liuU for gift to unborn grand- 
*on*~I’artiat failure of gift, t§eet of, IVTiero the 
intention of a donor is to giro a gift to two named 
(•ersons capable of taking that gift, although it is 
also his intention that other persons unborn at the 



Dasiee r Doorgamonty Dasste.I h R 4 Cofc. 455, 
questioneil. Ram Lal SEn- v Kanai Lal Sett 
I. li. R. 12 Calc. 003 

27. Vested and contingent 

interest A will made by a Jlmdu contained 
the following cUuso ” I bequeath to my elder 
daughter R25,0Q0, subject to the condition tliat she 
shall mrest the same in lands. .. .shall enjoy the 
produce . . .and shall transmit the corpus intact to 
her male descendants. * ' Within a month after the 


iQ's suit must be dismissed Srixivasa v. Danda* 
YnoAPASii , . I. L. R. 12 Mad. 411 

28. Conveyance by a Hindu 

without male issue — pendente Itle — 
Adoption /com improper niobi’c— iriff. A conveyance 
by a Hindu, without male issue at the date there* 
of, will Und his subsequently born or adopted male 
issue. Such issue at birth takes a rested interest 
In such property only as is that of their father at 
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that time C, a Hindu Biahmin without male issue, 
executed, on the lOtli September 1856, a bakshish* 
patra (a deed of ^ft) to M containing words to the 


HINDU LAW— GIFT— conW. 

4. CONSTRUCTION OF GIFTS— contJ. 

could not rerokc it, inasmuch as the document con- 
tained no power of revocation. ^eW. also, that, in- 
asmuch as the plaintiff bad been adopted before the 
heating and decree in suit No 446 of 1S59 and 


hare made the same over to you. You ahall pay the 
Government assessment and village expenses, and 


bcrs'of your family .1 ha\e no 

ownership whatever in the property; the ownei- 
ship belongs to you from this daj* This day I owe 
no money to any bod}'. Whatever property there 
may be after my death, other than that desenbed 
above, is all given to you No person has any 
claim thereto s the entire ownership belongs to you 
I have given m writing this deed in sound mind and 
of zny own accord ’ ’ The document w as registered 
on the 4th October, 1856. Jf was put in pc^es- 


lie (C) was restored to posse<>siot\ by that officer. 
In 1850, -V brought a suit (No 440 of 1859) against 
C for the property Before any decree was (lassed 
in It, 0, on the 6th June, 1850, adopted the plaintiff, 
who was then eight vears of age The plaintiff 
was not made a party to that suit On the Sad 


session of M, to be held according to the teims of 
the baVishistipatra C appealed, but aub^nuently 


< the i>ame hght as an ahenation pendenU litt. If a 
I legitimate son has been born to C dunng the suit, 
I sneb son, to be bound by a pending suit affecting his 
1 father’s ancestral property, must have been made 
I a party, and a son adopted during the suit is in the 
same position. The one at his birth and the other 
at his adoption would take a vested interest in his 
j father’s property according to the Hindu law in the 

I Presidency of Bombay. The ciroiimstances that C 
might have adopted the plaintiff for the purpose of 
endeavounng to defeat the bakshishpatra did not 


the validtlyof the adoption RasjbhvT v 
I jiAK Chintamas . 1. 1>. R. 6 Bom. 630' 

J 29, Contingent gift to a class— 

I CotutrueUofi of stVhmtnt — Sucetsaive interests— 

I Member of the clasi *n exuttnee on failure of prior 
,ntere»t—Rnle «« the Tagore Case A korar, exeout* 


Court of first instance being of opinion that the 


plaintiff had failed, the property would have revert- ' 
ed to 


Court . — Udrt, that the document was a convejance 
atul not a Hill, and that it tested the property in Jf, 


IIAYVA 

SO. 


1. JU. it. JS 
Hindu widow’s power of 


JO. Hindu widow s 

onation— Operation of gilt by 
nees, one of whom could not 

ktrxUtnte in a vinagecommunxt'Jin Oi/dA— 

vrz tnodifuinj the Mttakfixara law A claiw m. 
—ij.b.nl-urz ofa village m Oi.dh nufhonzed any 
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co-parrfnfrnot nATinft or fjN widow, 

to mate « cift of his aharc In the nlUpe to a <Uuph« 
(cr or « <i«H;;hter*« aon; the intention apporrnt 
from this. »n<i from a further protiMon as to the 
descendants of a sharer's daujrhter, bemc to rrwhfy 
the law otherwiv prenitinp, n'r., the Mitah&hara 
nnd authonie the intro<luction of n dauchter, orher 
son. and their descendants mate or feinale, in 
priority to hrotheraor nephewaof the sharer lItU, 
that such introduction naa authonzrd. ami that 
the inheritance, where the widow had made a (nft 
of it in faeonr of a daughter, was tran'mittnl to the 
daughter's daughter, the gift being of more than the 
donor would hare tahen aa a widow The gift was 


litnwpArej/ V. if'ojrieur trinUKr, iJj), utueii, not 
depending on any neealianty o/English U«, was 
applicable here. Kamii Sl>ou r SrTa Ram 

L L. B. 10 Gale. 677 
Ii,B.10 I. A, 44 

8L ■ Gift to donees Jointly. 

Where property is girea jointlr to two persons 
living as members of a joint uindu family, each 
donee tales an interest in the property which paives 
to his heirs at hU death, and not to the other donee 
by furviior«hir-, Rai Diwau v. Patel BacitARna I 
(1002) . . . I. L. B. 26 Bom. 446 

32. Gift to Idol—TTiii. conatme- 

turn of — Idol nei tn existence at the time of the 
teflator’a dtaOi^Direetion to exeevtorif to *»iablnh 
(haktir — Gift to a efass The rule laid down in 
the case of Tfl^ore t Ta^e, 9 B L It J77, 


existence at the time the pi/t takes elTeet is invalid. ' 
Dpendra Lnl Boral t Hein Chtindtr Iterof, I. I 
L. B. C5 Cole. 405, followed That which cannot 
be done directly by gift cannot be done by the in* 
tervention of a trustee. /iri»Sno Kamtn* Daasee v. 
Ananda Krishna Bose, 4 B. L K {Old Cases), 
2il ; Baiendra Dutt t. Sham Chvnder jfilfer, 
l.L.B. 6 Calc. JO^, referred to. A gift for the daily 
worship of the (Aoliir is Invalid A dedication of 


I HINDU LAW— GIFT— 

4, tUNSTRUCT ION OK Oim-ean.-t/, 

Apref ire JiiT«,"ff more than one, or “ toeuebgrane'e 
non alone for life,” if there be only one, ii inralid. 
IThere a gi/t is made to a cJaa% aonw* of whom are 
incapable of taking, the rule is that the disposition 
fails as to all. Leah r. Bolinson. 2 ilerifale 
Itep. J/J3,* and Penrh r. Mostle;,, L B. S Apj>. 
Cases 714, referred to. The rule applies even 
thonghafl the membenofaclaMare bum before the 
pft talcs cllect. If It was nnfcccdenlly jioasible that 
they might hare not been ew bom, and the fact that 
the pft might hare included objects too remote i« 
fatal to Its ralidity irrespective of the event In re 
Duvson, L. B. ' 3't Ch, D. I'S, referred to. 
A clause in a will, reatminlng the beneficiaries from 
alienating the projicrty pven to them under the 
will, is invalid. Rojomovee Dissrs r. Tno\- 
trsiio Modjm Dassee (IW'J) 

I. L. B. 29 Gale. 280 
8.C. 6 O. W. N. 267 

33. Gift to wife — Voueri of altev 

Orion of donee— ConAfriiction of doeumenr. Ordi- 
narily a gift by deed or will by a Hindu to hi* 
wife does not carry the absolute interest in the 
absence of some indication of an mfention that she 
should have such absolute interest m the property*. 
A convryanir exeeulrd hy a Hindu tnnafening 
certain proper! v to his wife, after reciting that the 


to transfer the property by sale or mortgage, either 
in my lifetime or after my death. No objection 
taken byany person shall ^ held as fit to be allowed 
in this respect Held, that notwithstanding the nse 
of the w ord ‘ ‘ malik,’ ’ the document did not confer 
an ab-olute power of alienation on the donee, but, 
she was not ciapowercil to trarsfer the propeity 
either by sale or mortgage, unless a legal necessity 
arose for doing so. iafif il/aAan <SinyA Boy v. Ckvk~ 
kunLal Boy, I L. B ii Calc. h3t, referred to. 
JasiJrADASi' R\msct\p. Pasde (1905) 

I. L. E. 27 AIL S84 

84. Gift to daughter out of 

joint property— Limits of propriety— Joint 
family— Umda Law The sole surviving member 
of a joint Hindu family, owning property worth 


I, L.B.29 Bom. 61 

35. Will— tfnreyia/errd meoioran- 

dum of an oral gift — Subsequent disposal by wdl— 
Presumption of aicaneement — Indian 2’rti«t»',Acl 
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?> 

HINDU LAW— GIFT— fonW. 

4. CONSTRUCTION OF GIFTS— 

(II oj J882), 8. 82 — Transfer of Properiy Act (JV 
of 1882), s. 12S. According to the Uw, ftB it 
prevaiJs in Bombay, a purchase by a husband in 
the name of his wife does not raise any presumption 
of a gift to the wife, or of an advancement for her 
benefit. Per BiTir, J. — In India, as a general 
mie, the cnterion as to ownership of property is 
the source from which the purchase money was sup- 
plied; but it is not the sole ccitecion, and depends 
on the presence or absence of rebutUng cir- 
cumstances. Among Hindus the grounds against 
assuming advancement are specially unfavourable 
to tbs claim of a widow to an absolute estate. A 
Hindu widow brought a suit against the executor of 
her husband’s will for a declaration that she was the 
sole ouner of a house, which was purchased in her 
name by her husband and which was subse<|uently 
otherwise disposed of by her husband in his will. 
Sell, that the plaintiff had not established her title 
to the house and that the disposal hy will was valid. 
BuMOTJVAROO V- PURSHOTAM DAYaL (190>) 

1. L. B. 29 Bom. 306 

30. Settlement on persone 

then in existence at close of a life— > 
Trusts Art (If of JSS2), a. C^Transfer of Propntp 
Ael!{lVoJlSS2),sa.lJ,}5 and }J3^Truit valtdly 
created by registered instrument viithoui delivery 
of possession^Ss, 14 and IS of the Transfer of 
Properly Act do not affect any rule of ^indu I/tio. 


deatk of the svavivot of the grand-daughters, the 
troatees were to bold the property in trust for the 
eons of the grand-daughters, who attain 18 Snd the 
daughters of the grand-daughters, who should 


HINDU LAW— GIFT— conti. 

4. CONSTRUCTION OF GIFTS— contd. 



altbou^, as events actually happened, it was not 
so postponed. Rawoawadba Modauab v. Baobi- 
KATm AsiiiAix (1005) . L L. B. 29 Hsd. 412 

37. Detate of inheritance — 

Otft — Construction of deed of gtft~Immoreahle 
properly — Life estate — Gift to a married womafir— 
Ayautuia Stridkan, descent of — Petition — False 


revenue and get your name registered and 

eojov possession during your iSetiroe. On your 
death your husband, sons, grandsons and other 
heirs in succession will continue to enjoy and 
possess The power to dispose of by gift or sale will 


suffteient to show that the heirs were to succeed as 
such notwithstanding that they were not enumera- 
ted in the projier order Ae property _ being 
“ayautuka stridhan,” and the donee having no 


death. In a suit by the reversioners of Rto set side 


Tcmainder in favour of the sons of V and It (such 
sons being in existence at the date of the settlement) 
was valid under the Hindu Law. A settlement 
by way of remainder to take effect on the hap- 
pening of an event following immediately on 
close of a Ufo in being is good. Sreemutlii Soerfu- 
monsyVossuv. Denoburvloa JHuUicktO M 1, A. 134% 
followed. A bequest to a class, some of whom 
could not take, is not void, but will enure lot the 
benefit of such of the class, who can take. The 
role in lAolct v. Rdiimon, 2 Itler. 3G3, does not ap- 
ply to the wilUof Hindoa. Bhagabnli Barmanyav. 


died childless, mesne profits were held to have been 
lightly drcie^ from the date of bis wife's death, 
and not limited to the three years before suit. 
Basanta Kcmam Dbbi *•. Kauizshya Kumari 
Dbbi (1905) . . I, L B. 33 Calc. 23 

8c.10C.W,N.1 
88. Gift to widow, construc- 

tion of. A and B brought a suit against C for 
divisioa of what A and li alleged to be^ joint 
family property and O alleged to be his divided 
property. A died and T, his widow, was brought 
on tbo record as his representative. V fria B 
withdrew from the suit on O giving them ^mtly 
some lands under a deed, which recited that C gave 
the lands as a matter of favour at the 
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HINDU DAW— OIFT-^-otW. 

4. CONSTRUCTION OF GIFTS-conlrf. 

lifconlj. in/he f»cc oC Iho express «onl4 of tlio«lee»l 
vhich purport to conrey an »b9oluto cslstetFrr 
W itr. ts, J, In construing such documents, tho 


property pven ner to lun owuersuip. ii»e woius 


referred to : and SrtenvUy Jlabvtly Dattee v. 
SibcJivndfr iluUict, G itoo, 1. /I. 1, referred to. 

SXMBAStVA AtTAn C VlSVAM Af^AnflOO?) 

D D. It 30 Mail. 360 

39. Oifl to teidatr^ 

construction of. \Vhen a suit brought by a Htodu 
widow against her deceased husband's oo-pareen* 
ers for possession of her dirided husband’s share 
t\-aa compromised and certain lands were (?ieen to 
her and another donee in e^ual shares as full owners 


instrument in clear words conreys such an interest. 


40. - 


Oi/t — Cansirvc’ 

tionofdeedof gift — "Malik” — Gift to indoto os 
maUkvalhud tkhUt/ar ” — ” Absolute oimersAip” 
—Iltniable ond alienable eetate-^No distine- 
Uon between male and female donee. A Hindu exe- 
cuted a deed of gift of immoreable property, to 
take eSect after hi8 death, to each of bis two wives 


there is anything in the context or surrounding 
ciicumstancca to qualify such meaning : and it 
was not BO qualified by the fact that the donee was 
a widow. In this case the context rather strength- 
ened the presumption that the word was intended 


HINDU DAW — QlT^—rontid. 

4 . CONSTRUCTION OF OIFTS-<ont<f. 


Ram Natb Ojha (1007) . D li. H. 30 AH. 84 

ac. D. n. 85 1. A. 17 

4L Qift to roTOrtionor for the 

time boins, if passos absolnto title. If a 
Hindu widow transfers her fnterert to the then re^ 
sersloner# the latter can hold the property against 
the person, who Is the rerersioner, when the widow 
dies. Ounga Ptuhad Kvr v. Shumbhoo Nath 
I}tirmun,2£ IT. I?. A’obo Kitaort iJarma Roy 
V. llari Hath Sanna Jtoy, 1, L. Jt, 10 Calc. 1102, 
follonen. Akxada Kcsuit Rov v, IsmnA BrruSAS 
MoKMOrADnvA(1007) . . iaC.W.N.49 

E. REVOCATION OF CUTS. 

Qift made tinder mistake o 


law — Right to Ttvoke gift. By Hindu law a man 
may make a gift of any of hu property binding as 


iialAOlo 

3. 


oD. 'A.b 

- Beyocation of gift by will. 


HINDU DAW— OUABDIAN. 


1. Rroirr or Guabdiassbif . 

2. Fowebs or Goardiaks 


Coh 

4909 

4911 


See CcSTODY or CHrLDEEN. 

See Guardiak. 

See HDtDO Law— J oerr Fajiily — Powers 
or Alienatjon by Members— JIana* 
osa . . D L. E. 25 AH. 407 

Set SPECiriC PERrOEMAWCZ. 

l.Ii.B.18 Had. 415 
I. D. B. 22 Calc. 545 
I.D.B. 27 Calc. 276 
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HUTDU LA-W—QUAEDIAir-fonM. 

1. RIGHT OF GUARDIANSHIP. 

L Age of di8cretion-'Fa<Aei'’4 


Bose . 1 U1 

2. Guardian of adopted eon— 

Act XX of 1864 — ifaiural and adopUn partiit*. 
The natural father of a minor who has been adopted 


8. Guardian of daughter — 

i?oolt n Rraiimin. A Kooliu Brahmto is not so much 
the natural guardian of his daughter as her mother. 
SIODHOOSOODPU MOOKERJEE t'. JaDAR CniTWOSR 
Baverjeb . . , . 3 W. R. 194 

4. l£other->lft(At7a laiO~iIinot— 

Cerhfieali of guurdiumhip. Under MithUalaw, the 
mother of a minor ts entitled to a certificate of 
miArdianship In preference to the father Josoda 
KocR V. luLLA Ngttta Lalt. 

I. L. R. 6 Calc. 48 

5. — ■ - - . Power of father to 

appoi/il another person than viother. The Hindu 
taw does not prohibit a father from appointing, 
by writing or by word, any other person than the 
mother to be the guardian of his minor children. 
SOOBAB PlRTBE l^L JBA 0. SoOBAB DoOROA 
Lai. Jba. Soobab Dooroaq Lae Joa v. Nbela* 
KirsD Sison .... 7 "W. E. 78 


HINDU IiATT— GUARDIAN-— coii/d. 

I. RIGHT OF GUADIANSHIP— confd. 

husband has the same right as in other cases to 
demand that his wife shall reside in the same house 
as himself, except, onder special circumstaoces, 
snch as shsolre the wife from the duty. Eatez. 
BAM Uoxaszz r GEHDnrsFB . S3 W. R. 178 

0. Right of relatives (after 

parents are dead) to custody of child— 
Nearest paternal relatives — Selection of guardian by 
Court The claims of relaticea to the guardianship 
of A minor stand upon quite a different footing from 
those of parents The nearwt paternal relatirea 
Itare no legal right to the immediate custody of a 
child on the death of its parents In the absence of 
father or mother or guardian apiKsinted by tho 
father, the selection of a guardian for a Hindu 
minor is to be made by the Court, as it represents 
the ruling power KiSTo Kissor Neoov f. Kader 
Wove Dassee . . 2 C, D. R. 588 

See BniKtro Koer r CtUMEtA Hots 

2 O. vr. H. 101 

10. Proximity of connection— 

Outeaste. Proximity of connection iloes not neces- 
MtUy entitle a person to the office of guardiin- A 
person out of caste is not a proper person to be tho 
guardian ol Hmdu minors. Fcoooo Dtis f 
Hakau Dave . . 4 W. E. Mis. 8 

IL Loss of caste— XXt of 

lUSO—Satt to obtain eusl^y of minor from foGicr 


term marriage to a man ooui uai aim iujt>uUui, 
does not, under Hindu law, thereby forfeit his right 


l>re»eni case, luai lue luiieiiiiw gioiiuiiiuMiw, 
the assent of tho nearest male relative, bad, 


7. 2Iotber.in.law — Deceased aan'o 

widow A Hindu widow is the proper guardian of 
her deceased son's w idow in the absence of any per- 
“on claiming a prefcreutial title to succeed to the 
istate of the latter. Bai Keseb v Bai CaBOa 

8 Som. A. C. 81 

0* Husband and wife — Infant 

— hjarriniie. According to Hindu law, after 
roaiTiage, ^ husband is the legal guardian of his 
wife a person aod property, whether she is a major 
V mamago of an infant being under 
tho ilindu Uw a legal and complete marnsge, tho 


the reason obove mentioned, a person sued to 
have the custody of tho infant himself as her 
guardian in lieu of her father, and as tnth to be 
declared empowered to arrange for her marriage 
to a suitable husband basing his suit on Hindu 
l*w; — Beld, that such suit was not maintainable 
Kanari Ram t. Biddta Raji 

ID.E. 1 AH 640 

12. — Father converted to Chria- 

tfanity. A father is not precluded from bemg 
custodian of his children by the fact that ho has 
become a convert to Christianity 
AbzoorBahoc . . - 6W.R.385 

13. Immorality of father— 
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UrttDV ULW—aUAnDIAN’—ronU 
I. ninilT OF GUARDIAh*snir— wnfR 

the custody of hi' logitirante children. Joiitiu* 
rci'i Kauda^ r. Attalcm Scbbamma 

I.I 1 .II .7 Mad.aO 

14, Bight of gnardianshlp— 

of falfitr to gin hi* dnughter in tn/imajc— 
Coytduct of falhtr forfoting ivfh right — fimf by a 
father to reefraiit hi* tnfe from gMng th*ir daughter m 
mamage irtlAowt hi* co"*CBf The plaintifl and 
the second dcfcnd&nt. were hu'bAnd and wife be- 
longing to the Prahhu CMte, AndH\r<l together In 
the hou«cof the first defendant, who wab R'o father, 
until the jear ISSO. In IS77 a daughter, harl 
J«ecn bom to them. In 18S0 the ptaintifl watcon- 
victed of theft and renteneerl to two jeara* Im- 
jirisonment. At the end of hia term of imprfaon- 
roent he did not return to lire with his father-in* 
lair, but went to in his oiin father'a houv-, 

where in 188t he requested his wife It to join him 
with their daughter It refuserl, and she and S 
eontinueil to lire in the hou*c of the first defeml- 
ant, her father The plaintifl then merrictl a 
second wife. In Xorember S haring attainrtl 
nine years of age— an age at which it i* customary 
for I^bhua to seek hu'band' for their dauchtera 
demanded hia daughter S from (he defendants, 
who, honerer, refuswi tode'irer the girl to the 
|>lamtifl. In Mar I8SG. the plamtiR fit^ this suit 


for. XavABRAi OAVrsTitw DrtAtBiAS'AS r. 
>^A^ABDlls’( VA'ri)r.\ L L. H, 12 Bom. 110 
16. — Ouardlan of Hlnda widow 

~GroHt of eertifiealt of adminirfm/ion under Art 
XL of 185S The relations of her deceasc<l husband 
are entitled to be the guardiaos of a Hindo widow 
in perfcrencc to her paternal relations. A certifi- 
cate of administration under Act XL of I85R was 
therefore grantfil to one of the former in pcrfOTcnce 
to the latter Kacnnuw MooREKir.n t. Bonwski 
Lal Ho\ . . I. Ij. B. 16 Calo. 684 

2. POWERS OF GUARDIANS 

L — Power of Hindu mother 


Dalpat SreoH r. Nakabhai 

2 Bom. S33 ; 2nd Bd. 308 

2. — Contract made without 

authority — Kecuntg fer tale. Under the Eindo 
law, B contract made by a guardian withnnt author- 


mNVn LAir-GCARDIArr-e-nf,/. 

2. POWERS OF GUARDIANS— eonid. 

Uy cannot bind the minor. Eecn if it b desir- 
able that a minor should have any benefit, such as 
Increase to a rcry small income, from aome under- 
taking or enterpnse, t.g , obtaining a lease of certain 
rents, that circumstance fs not sufliciont to con- 
stitute a neccMity for the mother and guardian to 
mortgage the minor’a ancestral property with n 
Tiew to secure such benefit. UADiiAPrRsiiAti 
Srcflnr.TAtnoKP.AJKooEr. , 20W. ^38 

3. Power to do£tl with estate 

of minor— J/inor — ActXLof JS$S — iloiher. The 


and to provide for the maintenance of the minor- 
SooKDCR N’arai.v r. Be.vjfrn Rasr 

I. Ij. K. 4 Calc. 76 
4, - ~ Elinor — ilolher 


&R>0B t. BsiiKisniN SivcB I. Ii. B. 3 All. 635 
See ABiiissi Broru I RaJsoor Koxtcab 
I. Ij. B. 4 Calc. 33 : 2 C. Ij. B. 248 

6, Compromise made by a 

father as guardian of his natural son— Suit 
by *OB to ttt o'lde comproniire— J/mor edofUd by 
nitgtOHt telihotr, C, who was the head of a Lin- 
ga^-at muib. died in 18C2 The plaintiff, who was 
then a minor, claimed through lua natural father, 
A, (o bo C’a heir This claim was aUputcd b> T'on 
behalf of his eon, the defendant, who was also a 
minor In 1803. pending legal proceedings between 
them. It and 1* eompromi«eii the dispute, and 
agreed that the muth and the property appertaining 
to it should be divided between the plaintiff and the 
defendant in equal shares. In the piescnt suit the 
pJaintiil thought to set aside the rompiomise made 
on lus behalf by hia natural father, B, on the ground 
that if had 00 anthority to make it, and that there 
was no necessity for it. Held, t^t the plaintiff’s 


inueuiue uiiuur aiuiedaiiuiiage, ne may apply to 


L Ij. B. 19 Bom. 695 
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EIITDU X.AW— GDARDIAN— fo««. 

2. POWERS OF'GUARDIANS— «mW. 

7. - - Power of mother aa piar- 

disn of zainor to eeU her doGOseed hua. 
band’s estate — Jtllnor'a a/lale — Efftetof omisaion 


to the oiioor io the deed of sale does DOt render it 
ineSectiial if it is jiroved that it ■was her inlenbon 
to deal with the eon’s interest, and not merely 
with any interest which she might have herself. 
lIxJBABi V. TiYAjtA . 1. L. R. 20 Bom. 286 

8, Authority of guardian to 

borro'W money for fUneral ceremonies of 
minor’s father— Xiahiiity the eaUtt /or tilth Obi 


Hindu law— guardian — coneld. 

2. POWERS OF GUARDIANS-concM. 

c/ infant son-— Soa’a diaihr—Suit againat tncUitr 
at Heir — Ceg'J neeeaai'ty — Specific Etlief Act (/ tf 
M77), t. JS — Transfer of Proprrty Ad {IV of 1S82), 
*• dS. A* natiual guardian of her infant son, a 
Hiodn mother has oo [>ower tosell immrveable pro- 
perties belonging to tho infant except for legal 
neceg^ty, W’here, there being no legal necesoty, 
ft mother contracted to sell immoveable property 


ance the contract could not be mamtalned 


ill, who now sued to wcowr the amount from the 
estate of the deceased. Bdd, that 27, as nearest 
male relative and guardian, according to Hindu law, 
of the Mphan minor, had authority to bind the 
estate in the hands of the minor so far as the loan 
was necessary to secure the proper performance on 
the ((inen.1 ceremonies of the minor’s father. 
NaTzrvRitr v. SnonA Chiuoak 

I. L. B. 14 Bom. 662 
d. . Uocertlficated g^uardias, 

powers of— hfanager of joint Sindu famUa, 
powert of— Salt bi/ it facto gitariian of limaMt 
thart. Act XXXV of 1858 does not aSect the 
gcoenl proTi'sfons of Hmda law as to guardians 
who do not avail themselves of the Act. and the 
tsanaglog member of a joint Hindu family, one of 
the members of which Is a lunatic, tn»y. la case of 
necessity, sell joint family property including the 
lunatic’s share, although he does not hold a certi- 
ficate under the said Act, Sam ChuttAer Chucler~ 
lirftj V. Erojonalh hlozoominr, I. L. R- 4 Cah- 020, 
followed in principle. Court of ifardt r. Kapal- 
mun Singh, 10 S L R. 364 . 10 IT. R- 163. disap- 
proved. CntracSB Goswam v Bisuxswar 

Goswasu . . . I. L. R. 25 Calc. 585 

2 C. W. N. 241 

10. — bfortgage, by guardian, of 

minor’s property — Duty of mortgagee to inqittfe 
as to necuitty for loan. Where the guardian of 
a minor Hindu purports to m\)Ttgsge the nuBot'e 
property on behalf of his ward, the lender Is 
boond to ascertain whether the guardian is 
acting for the benefit of the minor, ft /* 
only, however, when there has been at the riiDO of 
the loan due inquiry as to the necessity for it, that 
tho lender can obtain a charge over the minor’s 
property. Daubai v Copibai (1902) 

l.L.R.2a Bom. 433 

U, Specific perfomumee, suit 

'^r—Agtement to eeU imtnotedhle property— 
Agreement 6y Umiu mctAer a# iwtupof ^ardisn 


HINDU LAW— HUSBAND AND WIPE. 

Cbl. 

1. Cb.vJWAt RmOTf . . . .4914 

2. MiscEttASEOcs Cases , . ,49J6 ' 

Set Rekixse^ttative Decease^ P**- 
soy . . I. L. B. 26 Mad. 886 

HiNpr Law— RE srrriTTTOV OP Cov- 
JTJOAL Rtoirrs. 


1. COKJUGAL RIGHTS. 

L - Conjugal rights— Wi/e— Con- 

jugalnghts, tuit for enforcement of—Sestienee of 
tetfe at her parental hotue— Agreement contrary to 
/(indft (nw and opposed to public policy— Conditions 
imposed by decree On htialand— Bengal, North- 
iPestem Provinces anil Aesam Ctiil Courts Act 
{Xll of US7), a. 31, cl. (7)— Contract Act {IX of 
1372), a- 23. The duty imposed upon a Hindu 
nife to reside with her husband, ivherever he 
may choose to reside, is a rule of Hindu law and 
not merely a moral dut^. Au ante.nuptml agree - 


A. L. A 


Suit for restitution of con- 
jugal rights — Desertion — CruAty — Insanity of 
*M6awI-£iro'tali™-*< XF o/ Mi7 
/Id). 23. -li. «rt.. 31, 35, 123, 

- cohabitation 


not exclusively by the husband againsi U'u i»iie. 
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nnrou law— nusBAin) Ain> wife 

' — fonij. 

1. CONJUGAL RIOnrS—fCTJfW. 

The Cirfl Court* of BrilUh India, ta occupying 
the position in rwncct of iudieial functions for- 
merly occupied in tnc *y*tctn of Hindu law by Ibo 
Liop. hare undoubtcxlly jurisdiction in rcspMt 
of tho cnforccnicnt of such riclit* and duties. 
The Onl Courts of British India can thereforo 
properly entertain a suit between IHndna for the 


UilO luis JKlSilUai I«>| ^,8 


Desertion by a wife of her husband Is permitted 
by the TIiadu law under certain ^circumstanc^ 


complainant such aa wouiu^euiiue^tue uv.vuu»Uv 


I ■ I • « 

' 1. 1*. R. 13 AH. 128 

3, Conju^t Ttqhti. 

reshtuhem of — CrutUy—Matnmonml offtne« — Softly 

I r ..r.* 



irnroD law— hubbane and wife 

totutd. 

2. MISCELLANEOUS CASES. 

1, Saccesslon— r/7ert of a vife 

deitriitiy htr hu»land and ti'cominj a proslUult, 
Ilftd, that the fact of a Hindu woman harinc 
deserted her husband and become a {irostituto did 
not bare the result of entirely ecrcrinp all connec- 
tion between herself and her husbanil. The hus- 
band therefore might still 1)0 heir to projicrty 
acquircsl by tho wnfo since she left him. Sulborayo 
Pilloi V. Jlamatnmi Pittoi, I. L. P. 23 JIad. 171, and 
BisAesAtir r. Zlalt Oholom, N.-IF. P. U, C. ZOO, 
followed. Mutammat Congo Jaii t. Ghasila, 
I,L.R.] All. 16, referred to. Tara J/«nnee Dw«<t 
T. Jfofee Eunrant*, 7 Stl. Pep. 273, and In the goode 
of Kamney Honey Etwah. 1. L. P. 21 Cole. 607, 
dissented from. XAllAnr Das r. TmLOK Tiwap-i 
(1906) . . . LL.B.29AU.4 

2. Quardiansbip — PighU o/Atw- 

kiiuf ai legal gyatdian of in/e — CiMtom forjpfe to 


natunly. unless eucb custody should be neceasary 
in the interests of the pir). AsrucoA Musali 
V. Vt&AJUonAVA Modau (1900) 

I.L.B.24 Uad. 2S6 

HINDU LAW— INHERITANCE. 
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1. ArTaOBnTESOMLAWOPl51IEBTTA2:C£.4919 


2 . Law oovERKiMo PA&TiceLAit Cases .4919 
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(a) CooRO 4921 

(A) CnrcHi Memoss . . .4922 

(e) JAi:ts 4923 

(<f) Kaxaba 4924 

(e) MoLE 3 Ai.AU Gibasias . .4924 

(/) Nambudris . .. . .4924 

( 9 ) NiHA^cs 4924 * 
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(B Saeulsipi Bbabmiks . .4925 

(h) Saraogis . . . .4925 

(I) Sum Borah Mauouedaks . .4925 

4 Miqbatiwo Famhjes . . 4926 
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( б ) Genttles AND Cognates . .4932 

(c) Sauanodaeas . . . .4932 
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HINDtr IiAW— HTHERITAIJOE— conW. 

Col. 

7. Hcres — ccn-W. 

(i) S^iNDAS . . . .4934 

8. Speciai. Heibs— 

(a) Males 4935 

.^DOPIFD Sos . . .4935 

ArnLiATED Son (Ielatasi) ,4937 
Beother’s Dauohter’s Sox4937 
Brother’s Grandson . .4953 

Brother’s Son’s Dahqh- 
tee’s Son , . .4938 

Cousin . . . .4938 

D4UGaTER’.s Son . . .4639 

Father . . . .4942 

Father’s Brother’s Diuon- 
TER’a Son . . .4942 

Father’s Sister’s Son .4942 
Grandfather . . .4943 

Grandsons, Great-Grand- 
sons, etc. 

Great ORiNDFAtnEB’s Gband. 

son ... .4954 

Half-blood Relatites .4945 

Husband . . . .4946 

Husband, Heirs op . .4953 

Hefbbw . . . .4946 

*" Re- union . . . .4949 

Separated Sons, Gbanssoks 
OB Brothebs . .4947 

Sister’s Dauobter's Son .4951 

Sister’s Son . . .4951 

Step-sister’s Son .4952 

Uncle . . . .4952 

Females .... .4954 

General Rcles . . .4954 

■ Bbotheb’s Son’s Dauoht£rs4955 

Daughters . . . ,4955 

Daughter-in-law . .4961 

' Father’s Sister . . .4962 

Father’s Halt-sisteb , .4962 

Gband-dauohtsr . .4962 

Gr.vndmotber . . ,4964 

JIother . . . .4963 

Niece 4964 

Prostitute . . . ,4968 

Sister . . . .4964 

Sister’s Daughteb . .4967 

Son’s Widow . . .4968 

‘ 1 Step-mother . , .4968 

Widow AND Co-widow. .4969 


HINDU LAW— INHERITANCE-conId. 

Col. 

9. Children bv rirrEKEvr Wives 4978 

10. Illeoiti^late Children . . .4978 

11. Dancing Girls and Proshtutes .4986 

12. Isipibtiblb Property . . .4937 

11 Joint Property AND Sdrtivorship .5001 
14 Occupancy Rights . . . .5006 

15. Religious Persons (.4scetics, Gurus, 

JIoudnts, etc.) . . .5007 

16. Divesting of, Exclusion from, and 

Forfeitdre op. Inheritance— 

(a) Genep.al Cases . . .5009 

(b) Addiction TO Vice , . .5011 

(<■) Blindness . . . .5011 

(J) De-afness and Dumbness . .5012 

(<) Incontinence . . . .5014 

(/) Insanity 5014 

(jl) Lameness . . . .5016 

(A) Lfpeosy 5018 

{•) Marbiaoe . . . .5017 

(;) Outcasts . . . .5018 

(t) Participation in Crisis . 5020 

(/) Refusal TO adopt . . .5021 

( m ) UNcnASfjTT . . . -5021 

17. PRiiiooENiiURr, Role of . . .5022 

18 Re- UNION 502.3 

See Hindu Law— 

AtN'PTi ON— Effect of Adoption ; 


CcsTOM — I nheritance and Succes- 

sion; 


Primoqenituee j 
StbidJian — 


Description 
.Stridhan : 


AND Devolution op 

I. L. B. 24 All. 67 


I. L. R. 25 All, 468, 476 


Effect of Unchastity 

I. L. B. 30 Calc. 621 


children by different wives — 

5ee OODH Estates Act {I of 1569). 

6C.W. N. 602 

exclusion from inheritance. 


Set Arbitration — Awards— Construc- 


tion AND Effect of. 

I L. 
LL. 
L. 


B. 2 All. 809 
B. 6 All. 322 
B. 11 1 A 20 


See Hindu Law— Widow— Disqualih- 
CATION — DnCHASTITY. 
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HINDU DAW-INHEBITANCE-<«»J.f. 

impartible property— 

See Hisdu Lw— Ccstom— rniuooESi* 
TCtiB . . !• Ik It. 20 Calc. 343 

religious persons (ascetics)— 

Se* Letters op Admixistratios 

DIj.R.28 Calc. 008 


1. AUTHORITIES OK L.\W OF INHER- 
ITAKCE. 


L Law in Western India — Com- 

j^irafive authcril^ of iHtalihara ond iteyulko in 
South 2Iaralha munlry In AVcslfm India, on 



of the Courts sod oral etatemrnts of persons ieamrd 
in the Hindu lav of this Presidency Dabajt 
Kaihinalh t. Atiandreiv lihailar, unreporled, com* 
mented upon. Kbjsiixaji Vyaxetesh v. Pasdc- 
RiXQ. PAXunuso f. KsisiixAii Vyankthm 
12 Horn. 65 

S. — Commentaries and text- 

lioolts— J/itaLAaro — Uaijutha — Vmj*. The 
comDcntanes and text>books embody to many io> 
stances the rulea formed and enforced by custom, 
but cuatom, eren ou Hindu principles, may and 
mn»t hare pover mthout their aid. They do not 

goremthe* *' 

procesa ; it 
they are la 
sense and 

rules are t ^ ’ 

but the exact extent of the teceptioD, of soy lav 
book IS goremed by u«age. In the Maratha country 
the Hitakshaia is thi* principal authonty upon 
Hindu law ; but in doubtful cases it may properly 
be construed by the light of the Mayukha, the usage 
of the country basing adopted the fatter as veil as 
the former. This course vaa followed in Finoyai 
Anandrav r. Lttk^hmthat, I Bom. US, where a 
different construction of the Mi takshara vasalloved 
to pter&il in Bombay liom that which had been 
adopted tor Bengal BtuontTiusAi r Kausv- 
JIR.CT . . . I. li, H. 11 Bom. 285 

3. Comparative authonty of i 

the Ilitakehara and the Mayukha in the 
Hatnagin District Iho Rutnagin District I 
forms part of the Haiatha country vbeie the 
doctrines of the Mitaksbara arc paramount, and | 
where the Iilayukha, notwithstanding the eminent 
position it has gained, is stiU a secondary authonty. 
BaLEEISHNA BaTUJT AtTE V. I.AESID1AX DlXECK 
L L. H> 14 Bom. 605 

Jaxzibai V. SoxDRA , I. Xj. H. 14 Bom 612 

2. LAW GOVERNING PAUTICULVR CASES. 

L Mitaksbara law — Prtmmplicn 

•ehere that lav freraiTs. In the absence of all evi» 


HINDU LAW— INHinilTANCE-e/nM. 

2. L.AIV GOVER.KIKO rART/Cl7L.iP. CASES 
— eontd. 

dence to the contiary, a Hindu must be conddered 
to be goTerned by the .Mitakshiira law where it 
prevails. Jcoo Bdsdhoo Tewcrfe r. Kerch 
S ixoi! ..... 24 W. H. 341 

2. Lands transferred to dis- 

trict having different law of Buccee^on — 
J’retamfJwn (T^ninjl rh'ing* of lav. IMien lands 
situate in one d;«f net arc ar}/:tnnlf transferred by 
Goveniment to another haimg a different system 
of law in matters of succession, the owners of thooe 
lands cannot bo presumed to change their observ- 
ances with their distnets; the pn-sumption being 
against such chsni.’e. PniTJiEE .Stxoji t>. Court op 
Wards . . ' . . . 23 W. 11.272 

3. Local or family custom. 

In a case v here the question was as to the right of 
succession to an estate held by S, the common 
ancestor of (he plaintiff and the defendaot, 
which estate was formerly within zillah Beerbhoora 


Ae/a tuv euM.' uss to necoteriiea oy luo ihi»kstiara 
lav, as being that in force in zillah Bhagulpore. 
The I^vy Council remanded the case for a decirion 
OD the effect of the transfer, and as to whether the 
succession thereby became regulated by the Slitak- 
sbsra Jaw, or whether, by reason of any local or 
family custom, it continued to be governed by the 
Dayabhaga. Siizo Soos’dooree v I'irtiieg SiKOii 
21 W. B. 89 

sc. in High Court, Pirtiiee Sisch r Sheo 
SooxoBRY . . . . 8 W. B 261 



5. — Dayabhaga or Mitakahara. 
The qucbtion being whether the descent in the 
family in this case was to be regulated by the 
Dayabhaga or the Mitalvsbara: — Held, upon the 
evidence, that the Dayabhaga applied to the deci- 
sion of the cause Dibeaii v. Kooxo Leta 

* 7 W. K. p. C. 44 : 4 Moo. I. A. 292 

6. Mlthila law — Preference of 

paternal to maternal lines — Migration. By the 
Hindu Jaw in force in Mithila or Tirhoot the right 
of succession vesta in the descendants in the 
paternal line in preference to those in the 
maternal hoe ; and such law continues to regulate 
the BuccessioD to property in a family who have 
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HINDir LAW— rNHERITANCE--conf£f. 

2. LAW GOVERNING PARTICULAR CASES 

— concld. 

last malo proprietor who claimed to be eotitled 
according to the law in force m Bengal : — Btld, by 
the judicial committee, affirming the judgment 
below, that, according to all the authorities, the 
shastera of llithila were to govern the succesrion, 
and that by them the party in possesaon, being 
descended in the sixth degree in the paternal bne, 
was to be preferred to one In the maternal bae ; 
notwithstanding that part of the property was 
locally situate in Bengal, and that the Ust proprietor 
was domiciled there. RiTTCiiEPimrr Derr Je* v. 
RAJuKDtra Nabaik Rae . 2 Atoo. L A. 132 

7. Evidenea showing what 

law governs family — Inheritance. Proof of the 
fact that, in matters connected with succes<don, the 
law ofthecountry of domicile has been adopted by a 
family, negatives any presumption arising from the 
observance of ancient customs in other matters. 
Chtjudbo Sexkrur Rov V. Nobtn Soonbto Roy 

TV. R. 197 

8. — j — _ Usage of the country. No 


HUnin LATV— INHEllITANCE-eontd. 

3. SPECIAL LAWSpConti. 

(a) Coosa — concH. 

propounded waa—" What school of Hindu law 
would govern the succession to the estate of the- 
deceased Rajah, and the rights and interests of the 
members of hU immediate family with reference to 


HutufUoa, lueLouTi iifia mat tne ooctnnea of the 
Benares School of niodu law, as laid down in the 
Mitaksbara, should govern the decision of the case 
regarding the succession to the estate of the de> 
ceased Rajah, on the ground that the Mitatshara 
is the leading authority of Hindu law throughout 
Southern India as well as Benares, and that the 
Court had no reason to suppose that the doctrines 
of the Mitaksbara had been in any way varied or 
Altered by ary text-book recognized as an authority 
in Coorg, although some vanations arerafl in 
various parts of Southern India The Court wero 
further of opinion that the doctrints of the samo 
school of Hindu law would govern the case, sup- 
posing the Rajah died without having made any 
testamentary disposition of bu property. The snc> 


embody in many instances the rules formed and 
esforcra by custom, but custom, even on Hindu 


but the exact extent of the reception of any law 
book is governed by usage. BHAorarKiBAt v. 

, . . 1. L E- 11 Bom. 265 

3. SPECIAL LAWS. 

(o) COOBC. 

L — Inheritance, law of— Jfitnl:- 

fhara lair. The ex-Rajah of Coorg died in Eng- 
land in 1£59, leaving considerable moveable pro- 
perty which he had himself anjuired and accumu- 
latM, chiefly by means of his penrions and some 
dDCcctral jciuls and ornaments. By his^last will 
and testament he left all his property to trustees in 
trust to pay thereout certain legacies, and to divide 
the residue in certain proportions among varions 
members of Jus family. Some difliculty having 
an.*cn after bis death regarding the distribution of 
his estate, the Court of Chancery stated a case and 
propoundc^t certain questions under 22 and 23 Tict , 


(6) CtJTcnj Msmons, 

2. ■ Abienre c/ special 

evstam. In the absence of proof of any special 
custom of inheritance, tho Hindu Uw of inhoritaaco 
applies to Cutchi Memona. AshaBiv Tybb HaJi 
RAIIIMTOU.A . . L L. R. 9 BotCL X15 

Abdul CiDra Hasi Mahomed r . Ttover 

L Ia R. 9 Rom. 158 


See, however. In re Isiiaxl 
LL. 


R. 6 Bom. 452 


Cv^lom — JotnC 

familif — Joint orul nnre'frfrf properlti. Cutchi 5Ie- 
roon> are govemoil by tho Hindu law of inhcntance 
in the aVieeocu of proof of special custom. A custom 
alleged to exist among Cutchi Memons of recogniz- 
ing lio difierencebetween ance^ral and self-acquired 
property held not proved. Four brothtrs of tbo 
Untebi Memon common ty cimed on trade wifJi 
cat^tM inherited from their father. Large 

mvlo in tho course of business. It was . 
that some fd the profits were made by 
borrowed capita), and some 
mission business in which the guch 


I hooka, common expense^, ami a common sum 
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HINDU LAW— INHEIIITANCE— confei. 

3. SPECIAL LAWS— 

(!>) Crran Mzuoks — eoncU. 

The borrowl money put into the geuerO cash 
with tho orieinal capital. Ildd, that the whole 
properly antcstral. Augmentntioni which 

blend, as they accrue, with the original estate 
partake of the character of that estate Morcoicr, 
the loans in question and the extension of bnsincaa 
to which they le*! might have pro<lucc<l heavy 
losses instead of great profits, and the family pro. 
jierty would have been liable to debts so incurrcil. 


Aumed . . . . 1. 1*, n, 10 Botn. 1 j 

(c) Jaixs ; 

4. Widow claiming aoparato I 

property of huaband. In the absence of ' 
evidence to the contrary, the rules of inbentanee of ' 
the Jains must be taken to be theeameastboseof 
the orthodox Hindus in that part of the eountry m 
which the property is situate. Therefore, where the 
widow of a Jam claimed as heiress of her husband, 
who was separate in estate, nropecty situate in a 
district in which the Ifitaksoans prevails 
that she was entitled to succeed. Lslls Maua> 
BXES Px&SILlD V. KtniDCB KoOKWAR 

2 Ind. Jur. N. 8. 312 .• 8 W, R, 116 
6. - - Custom. In the absence of 

f roof of special custom tai^g the ordinaiy 
fmdu law of inheritance, that law is to be applietl 
to Jains. CnotaY Laix v. Ciluwoo Lau, 

L L. E, 4 Calc. 744 . 3 C. L. R. 465 
Bacuebi V, Masuas Laix 

I. L. R. 3 AU. 65 
T.at.t.a Mababeer Fershad V KonDUR Koor- 
WAK . 2 Ind. Jur. N. 8. 312 : 8 W. R, 116 

SlAJJDrr Koer v I’noon Ciiasd Lal 

2 C. W N. 164 
Bceuab V. CucrriLAL .ikaiBrsBET 

I. L R. 16 Bom. 347 

6. Mitakahara law — Abienee of 

tpccial custom. They are governed by Uitakahara 
law in the absence of custom to the contrary. 
Baceebi V. ilAEiiAit Lal I. L R 3AU.65 

7. j — Gujarati Jains settled in 

Belgaum— iSi/ccejiton among Jainn — RtghU of 
ilhgtUmalc tona ofl a Jain—Divtason info four 
castes — Dassa Portoad caste of Jams TTie Conrts 


Hindu faith returns to the caste from wbch he 
traces his tirst descent. The four mam divisions 
of Jama ate: Pramar, Oswal, Agarwal.andKhandc- 
nal Unless a special custom to the contrary 


HINDU LAW— INHERITANCE— cotifJ. 
3. SPECIAL LAWS-confcf. 

(e) Jaui's — concU. 



{d) Kaxaba. 

8. Inheritaneo of females — 

AUyasantana lav. In Kanarn females only are 
recognued as the propnetors of family property. 
The Ali>'asantaDa system of lohenhtnco diSera 
only from that of Mabbar in more consistently 
carrying out the doctrine that all rights to 
property are derived from females. Muxda CBsrrx 
V TtMAJtr llexsD ... 1 Mad. 880 

(e) U01E3A1.AU GiRASIAS. ' 

0 . Hindu eonTerts to Maho. 

^edaniam — Retention of Hindu law and wages 
The Hindu law of inbentanee and succession applies 
to Molesabm Giissias who were onginally Bajput 
Hindus, but were Bubsccjuently converted to I>btho. 
medamsm. FATESSiCJl Jasyatiakoji v. Kuvar 
IIaiusanoji rATESAKQJi . I. L. R. 20 Bom. 181 


if) Naubudris 

I 10. Law governing Nambudri 

Brahmins. Xambudn Brahmmsaro governed by 
Ibndu law, as modified by sjiccial customs adopteil 
by them aince their settlement in Ualabar. VAsr* 
devan «. Secretary or State for India 

I. L. B. 11 Mad. 157 

(g) Nihanos 

IL Nihangs in Gorakhpur — 

Alleged mode of succession to jrropCTty by eurti't'or* 
«Aip among a brotherhood of Nthangs — Failure to 
prove that the deceased,^ scho possessed property, trar 


VOL. II 
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SrNDD’LA’W— INHERITANCE— 

3. SPECIAL LAWS— cOTj/<?. 

{<;) Niuakos — ctmcld 

aa aUeged soaof the deceased. I'his soa> who nas 
a fiunor, was in possession through his mother and 
guardian. The Judicial Comnuttee, wthout decid* 
mg as to the alleged mode of Butcesaioa to projietty 
among Niiianga forming this brotherhood, athrmea 
the decision ot the High Court that it had not been 
proved that the deceased was a member of the sect, 
and on this ground the dismissal of the suit was 
maintained. Gaje-»j Pori v. Acuaibati Ptmi 

I. L. R. 10 AIL J01 
D B.2LLA.17 


(k) PAJOAKSI? 

12. Family adopting Hindu 

religion — £7«sio*M. In the absence of any cnatom 
to the contrary, or of any satisfaitory evidence to 
show what form of Hindu law they have adopted, 
the members of a family who bate adopted the 
Hindu religion are governed by the school of Hindu 
law in force in the locality wlicre they reside. 
JPanindra J)eb Jiaikai v. jP«;«ecwr JDai, /. £. A 
J3 CaU. m : L, S. 2J 2. A. Ram Das v. 
CiLivoTU Dissu , B. 20 Calc. 40d 

(0 Sadbs. 

13. — Inheritance, law of— 

^fisence of apecitil cuatom lletd, that the Hindu 
Uw of inheritance was presumably applicable to the 


l. UUJAll IVllAil ■ . A. XI. aL 'A Am. A.J.1J 

if) Sakclditi Bbaitmixs. 

14. Mttakshara law. The tnbe 

of Brahmins called Bakuldjpl Imug in various 
parts of Nortlieirt India are governed by the 
IilitaVsliara school of Hindu la,w. BuDEa Pen- 
Eisu ilissEB V. Habdai Naiiais Sahc 

0 C.L. R.16 


(if) Saraoozs. 

15. ... Cuatotn— Sarcc^iir— AWryed 

cu«/o»a 0/ carcluston of daughlcra from »nhmt- 
ante to their fathera, eel ttp lul vot jurnnJ. 


HiNDtf LAW— INHERITANCE— cont'f. 

3. SPECIAL LAlV&-<wtcif. 

(I) Siwr Bobah MADOJiEDAifS — coneW, 
usage of in^en’faiice. The Suni Borah Blahomedaa 
community of the Dhandpudia talukh in Gujarat 
are gowmed by the Hindu law In matters of suc- 
cession and inheritance. Bai Baioi v. Bai Sastoe 
r. L. B. 20 Bom. 63 

4 MIGRATIXG PASHLIES. 

L — Hindu family migrating — 


KOBIK Cutn-DXR PERDnAN 

SZarsh. 232 ; 1 Hsy S34- 
8C OotcMCiiUNorB BarrrACiuBJEe V, Ouuoy 
Cninc** Missek. Nobjs CiiUhDEB Perddin ti. 
jAUiRoinJN Misser . . W. B. r. B. 67 

SONAIFU JllSSEB f. EWITIW JI 0 LI.IH 

W. 11.1864, 85 

2. Laws of origin end domi- 

cile. Itmdu fumiJies are ordmanl^^ governed 

Doner .... 'W.R. 1804,60 

PiRTUEE SiHOU V. Sbxo Soondobei: 

8 W. B. 281 

gc. in Piivy Council, where it was remanded. 
SbeO SoOimCBEB l\ PlBTUFE SlA'OH 

21-W.B.80 

3. Adoption of local custom. 

Wicre a Hindu family came from the Punjab 
accompanied by their pinestsat a time when they 


I. L. B. 24 All. 242 

(1) SCM B0R41I 3lAI(OunilA>5 

10. Hindu converts to Mnho- 

medaniBin— Effict 0/ con%tr«ion--Cwt<iw ond 


j^bO b'BOKEaREcGffOtrmtKirA’ . • 

See SuREiDRA Hath Bov f. p'^'g'e 

10 W. B. P. C. S 5 : 12 Moo I. A. 81 

4 . Presumption of importing 

its own lo.WB~j;eh,.u<ug ^he 

presumption that a Hindu famiij, immi^ratins 
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HINDU LAW— lNnEElTANCB-«mW. 

4. MIGRATING FAMILlES-<onW. 

into Bengal from the North-Western Pros inces, Im« 
forts its o>vTicu«1oins and law as regntating the suc- 
cession and the circnonies of lliiidu law in that 


B. Presumption aa to change 

In law. Wien a family originally mi^ated from 
the Mithila province to the jirovineeof llencal, the 
presumption is that they have prc»crvetl the reli- 
gious rights and customs prcscrdiol hy the Mitak. 
shara law , unless the contrary bo proved. Kooucb 
CnCSDETl Ro\* r. SEETAKaNTQ ROY 

W. IL F. B. 76 
e> -acj — n..., P tO 

aus, IltU, 

■ the North- 

ordinanty 
iau , the 
CCS of this 
'. IlKEHa. 
Mi:<k.E 

1 Hay 292 

The Privy Council, however, without decidinc 
which law prevailed, seem to have doubted wlielher 
the decision of tbo High Court was correct on the 
evidence. SuitEyniu^ATU Rny t- Hiraua»i 
U tTBaiusi . . . 1 B. L. B. P. C. 29 

10 “W. B. P. 0. 85 : 12 Moo. I. A. 81 

7. ' Presumption at to 

late goteming /nmi/y etliUng in pronnee offtcr than 
that of lit origin — 21itaUharaanil Dayabhaijalaus— 
Sucettf'on to anctitral estate — IinpartiUe tamindari 
—Brother--Wtdovy— Succession to self-arquireii 
property hy ilitaishara law If Hindu families 
migrate from oue jiart of the country to another, 
the presumption la that they carry with them the 
laws and customs ae to succession prevailing in the 
province from which they came Where a family 
migrated from the North-Western Provinces, where 
the JfituiiAara law picvailcd, and settled in the 
Jungle Mahals of Slidniiporc Held, that the pre- 
sumption 13 that it continued to be governed by the 


observance of rites and ceremomes, at marriages, 
births and deaths, which showed a strong body 
of affirmative evidence in favour of the contmosnee 
and against the relinquishment of J/italsAara law 
in the family ; and (e) documentary evidence 
pointing to the same conclusion- Held, further. 


niNDU.LAW— INHEBITANCE— con«. 

4- MIGRATING FAMILIES-<o«H. 

Held, also, that immoveable property which had 
been purchased by the Court of Wards during 
the minority of the last holder, out of thn savings 
from (ho ancestral estate, were his sclf-acqnir^ 
property, there being no sufficient evidence of any 
intention to incorporate it with the ancestral rnmin- 
dan estate. Succcasion to such property follow s the 
rule of (he 2IitalshaTa Uw bs to self-acquired 
property. Pabbati Kcmari Debi r. Jagadis 
C ncKDER Braral (1002) 

1. L. B. 29 Calc, 433 : 8.c. 9 O. W. N. 490 

L. B. 29 I. A. 82- 

C. MODIFICATION OF LAW. 

L Consent — Modification of opera- 

tion of taw The operation of the law of inheritance 
canbomodiGed by consent of the parties. Msher- 
BAN SiNcn e. Solo Kooswab . 1 Agra 106 

2. Waiver of rights — Absence 

of tficcial euitom In tbo absence of any evidence 
of special custom ; — Held, that a nephew lould 
not lofaerit the tenant-right from his uncle whoso 
legal heirs were his sons, nor could tbo latter 
trausfer their right of inhcntanco to their cousin, 
or confer on him such a right by consenting to his 
occupation of the laud. Ombao Sinou v. Pektab 

3 Agra 143 

3. ITatter of rights 
acquired by operation of law. Zfefif.thattheplaiQt* 
iffswerecompetent to waive their righto! inherit* 
ance, and that on the construetiun of a wajib-ul-ur A 
it was not designed to give the widow a right of 
inheritance m the joint estate m preference to that 
of the brothers of the deceased contrary to 
Hindu law. Dal CnuNO t. Soonser 

2 Agra 173 

4. Conditions in wajlb-ul-urz 

altering law of inheritance — Document in- 


me vtuauttuuuiuiuiijij. omuit bcciiuiis ui society 
cannot be allowed to make special laws of descent 
foe themselves. SABori r Musu Rasi 

2 N. W. 227 

6. Private arrangement — Al- 


uetr. A>ALLhiau.SA ^ninsAL. al.suulkab v . Uati- 

TBiBAX . . . I. L. H. S. Bom. 64 

8. Deed containing restrictions 

on inheritance. A deed which attempts to create, 

7r 2 
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DIGEST OP Oi^ES. ( 4930 ) 


Hi:^DU -LAW— INHBRITAITCE— conji. 


SnSlOU LAW— rcraERITAlTCE— conW. 


5. 3IODIFICATION OF UiVT—eonOd. 

a new line of inheritance by excluditif; all heirs other 
than direct male heirs is contrary to Hindu law and 
invalid. Lvesidiakka v. BoGOAiiAMAirNA 

I. L. R. 19 Mad, 601 


6. GENERAL RULES AS TO SUCCESSION. 

L Preference of heirs — Ability 

to conftT sjiirifvol bcneftt — Capncdij to offer oUa- 
(tonr. The rule of Fucoesaiou as laid down in the 
Ddjabhaga rests upon the great principle cf the 


olia* KiTTAM V. NACniAB t). DOKASINOA TeVAR 

6 Mad. 310 

2. Spiritual benefit rendered 

by heir. Per Maumoqt), .1— There is no 
difference between the Hitakahata and the Bengal 
schools of Hindu law regarding the principle that 
the right of Inheritance Is based on the spintual 
benefit which the heir, by taking the estate, renders 
tn the soul of the deceased proprietor. There Is a 
difiircneebetvreeiitbetwo schools only onamatter 
of detail relating to questions of preference between 
venous competing classes of heirs Jattsi v Nand 
Ram . . . , I. t. R. U All X94 

8. „ - ■ Bengal echool— Gbfeiions, 

cflirin'i o^^ According to the Bengal school of 
law, Inheritance goes to him who offers oblations 
to the deceased, or to ancestors of the deceased, in 
which oblation the deceased would participate. 
IVherc more than one person offers such oblations, 
succession soes to him who offers oblations tn tho 
father of the deceased, and an heir who offers 
such an oblation will be preferred to an heir who 
offers oblations to the gtandfathcr and great-grand- 
father of the Ucccaoed. Prax Nash Suksia 
JoWAtlOVRV ScnCT CirCirDER BnOTTACfliWEB 

I, L. B. 8 Calc, 460 : 10 O. L. B. 484 

4. Dayaihaga — Cott- 

tirnguintti/ — Spirtlual lentfft. Under the Ben- 


6 , . 


— Heir of last full owner. 
The rule of Hindu law is that in the case of inhent- 
ance the person to succeed must bo the berrof 
the Ust full owner. On the death of the last fuU 
owner, his wife succeeds as his heir to a widow’s 
estate s and on her death the person to succeed is 
thoheiratthattimoof the last full owner. Buoo- 
xr.x ilOYi: Dpbi* p. ItASi Kisnofte AciitiUEE 

3 "W. R, B. C. 16 ; 10 Moo. I. A, 270 


R GENERAL RULES AS 70 SUCCESSION— 

cct)ld. 

6. . - I Mitaksharq— Swr«‘ix>r«Rip— 

Inherttanct — Sutetation {Properli, Protection] Act 

5 XIX of ISIiy—DiatrUt Judge, jurijfficfion of— 
'rrtgoiarilg — High Court, revisional -powers of, 
A Kndu governed by the Slitalcfhara law died 
JeavJng him fcurvjvJOg a widow, a daughter by a 
jirevious wife, and two brothers. On his death 


(leceased brother and themselves The District 
.lodge granted their application. The widow 
eoatested this claim, and now applied to the High 
Court to have the order of the District Judge 
«et aside. Held, that on the death, oi a member 
of a Hindu family governed by Jtitakshara, there 
i3 only an accession to his property by the other 
luetubcrs hy survivorship and no succession by in- 
heritance ; and that the provisions of Act Xl5C of 


title. 'Jutoia iloonxcar v. Oouret Bj/jnalh Per, 
shad,6 ir. R Mia 63, followed. IleM, further, that 
the Distnct Judge acted in the present case (sup- 
posing him to have jurisdiction to hear the appli- 
t,afion) illegally and with mstenal irregulanty ,• 
and that the petitioner was prejudiced thereby. 
ffelJ.siho. that the High Court bad full jurisdiction 
in revision to set aside the order of the Distnct 
Judge pidrkani v. Ktsmtah Koer, 4 C, W, N, 
Jfotea cettt, and Aldvl Rnhiman v. Eutfi Ahmed, 
J, L. n. 10 Mad. 6S, referred to Sato Koeb v. 
Goval Saou (1907) . ■ I. L. R. S4 Calc. 080 

7, Spiritual efficacy, doctrine 

of— Inheritance— Propin^vily~Affeetton~,'if(ttural 
guatice- — Mttakshara, principle of, oppfirnHe, wAere 
Dayahhaga silent — Reunion. Jlere spiritual benefit 
IS not always the guiding principle of inbentance 
undet tho Bengal school of Hindu law. Pro- 
jsnqidty baa also been accepted in the Bengal 
nJtool as a principle of succea^ion. Toouet 
I)aaa Seal y, lAwhhymoney Vaaaet, iC.W.H, 743, 
referred to In cases not contemplated by 
Jimutavahana or his followers, the law should 
be interpivtcd on rational lines consistently 

»i- . -• «-ii — i„ ci—.in- .'•eps, and 

based 
I ntual 


■ . . . .-j I... vijnaiws- 

, rc ancient 

, union, tbs 

, , . a state of 

0 nian or jointness, a partition ana a subsequent 
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DIGEST OF CASES. 


1 4032 ; 


HIKDU LAW— INHERITANCE— fOTfJ. 

G. GENERAL RULES>S,TO SUCCESSION— 
tancld. 

ftdte ot joiRtocM amongst eo-patctnera by mniiul 
consent and through aficetion, and one, who Is ncrer 
joint, cannot afterwards be said to bo reunited or 
gnmsTtst. Dahbux t. i?uiHnA&(]i, /. L. li. 30 
Cafe. T; L. II. 30 I. A. 130, foIlowe<L A*siiat 
C iU5Dtu UEATTAaiinYa r. Ilanr D^s Goswajii 
( 1903) .... L L. R. 36 Calc. 721 
8.c.iaC.W.N.6U 


7. GENERAL HEIRS. 

(a) BANOncs. 

1. Enumeration of bandhus 

— dfifatsAora. The enumeration of bandhus, or 
cognate kindred, G:mn in Hitakshara II, a. 0, art. I. 
is not exbausliee. GRinuAnen Latx UoT t. 
Gon:n^JlE^•T or Bfko at. 

1 B. li. R. P. C. 44 ; 10 W. R. P. C. 31 

Rerer^ng decision of High Court In GoviinsMEST 
V. GnrsiuacE Lu. Roy . . 4 W. R. 13 

2. — - ZJandAii ear 

parte pattna—Dandhu ex parte materna-^Son of 
a eufer— Sisfer’e davyhttre. Suit Gled in 1391 to 
recorer possession of certain land, the propertjof a 


{lis adoptire father's side for her maintenance and 
that of her daughter, and that it bad been assigned 
b 7 her to A, If, and 0/ (it) that other portions 
of the property bad been conteyed in 1889 by 
the same i>ersons, with the cnncurreoce of D, as 
a gift to the daughters of the adoptive sistets of 
the deceased ; (m) that D was the son of a sister 
of the adoptive mother. The plaintiffs were 
grandsons of the brother of the deceased’s adoptive 
father, being resjiectively the sons of his daughters. 
Utld, (1) that the plaintifis, being bandhus ex parte 
palema, were preferential lieirs to D, who was 
a bandhu ex parte maUrna ; (2) that the sister’s 
daughters bad no title, whether by the law of 
fnhentance or under the gift asserted by them. 
SoimnAAniAL v. RAnoasAtii Hudauab 

L L. R. 18 blsd. 103 

3. Father’s Bister’s daughter’s 

sou — Bhinna golra-eapinda—Sueetision ofeogaatet. 
II, a Hindu, died leaving a widow and a son 
of a first cousin, tvz., the son of his father's 
sister’s daughter. Held, that, on the death of the 
widow, the latter, tts , the son of his father’s 


hlitaksbara law succession depends upon projnn* 


HINDU LAW-lNHERlTANCE-eetif/f. 
7.1GENERAL HEIRS-conW. 

(a) Bandhus— conefr/, 

qoity and not upon religious efficacy. pABor 
BirAtjlL StTAEIUM r. SlEilTA HaRILAL .^^mAARCSI 

I. Xi. R. 19 Eom. 631 
4. Maternal uncle— Sucresrion o/ 

handha—Priortti/ of mother's halj-brother over 
sons of father's paternal atintSItlaJcihara laic. 
The statement of bandhus entitled to inherit given 
in the Hitakshan, Ch. If, a C, is not an exhaus- 
tive one. The maternal uncle of the deceased is 
omitted, but the sons of that uncle are speciGoI. 
Tbe omission to mention a matenia] uncle does sot 
ngnify that he is excluded from the first class of 
bamlhua The grounds of the judgment in Gridhari 
Bel Roy v. Government of Bengal, 1 B. L. R. 


maternal uncle is accordingly an heir, though not 
specified m the hlitakshara list, and he also has 
pnonty over the sons and grandsons of the paterna! 
aunt of the father of the deceased, who are more 
remote than he is. A mother’s brother by the ^If- 
blood stands on the same footing as ner whole 
brother in regard to pnonty ever more remote 
bandhus. Abalbbrother may be postponed to a 
whole. brother, but there is no ground for bis 
jiostposeioent to more distant kinsmen. hluTHU- 
SASII hlUDAUAB V. SlMiUBEDU MUTIIUBUUA. 

RASWAsii hlUDAUAB . I. L. R, 19 MsA. 405 
L. R. 23 L A. 83 

6, Daughter's son’s son— 

J/itelsAoro— iS^uccrsiion of bandhus — Daughter's 
son’s son enftjfed to preference over daughter's 
daughter's sun — Variance helicecn pleading and 
proof A plaintiff who sues on and fails to prove 
an alleged gift, may rely on his title by inheritance. 
Under the hlitakshara law among persons 
claiming to succeed as bandhus, preference may 
be extended so as to prefer all other considera- 
tions being equal, that claimant between whom 
and the stem there intervenes one female hnk 
to that claimant who is separated from the stem 
by two such hnks A daughter’s son’s son will 
have preference over a daughter’s daughter’s 
SOD TmCAULACHABIAB V AKDAL AiUlAL (1907) 
I. L. R. 30 Mad. 406 

(6) OrNTHES AKD COONATES. 

6. Preference of heirs— Cen/ffsA 

— Cognates. . r, , . _ 

the gentiles 
are entitled 

5 


(e) Samanodaeas. 

7. Definition of samanodakas 

— “ Oolm " of deceased person. “ Samatiodakas ” 



( 49J3 ) DIGEST OF CASES. 

HINDtr IiAW— UTHERtTAlTCE— coftfi. 

7. GENERAL EEIRS—conW. 


(c) Sasianod'akas — eoncld. 

{or per®OD3 allied by a common oblation o! Water) be- 
longing to the “ gotra ’* {race or general family) of 


8. Pttjettncf oj,tt> 

}xinikus or 6’nnnn polro-v«ojjt»i'l<»— T'<ilnn «M«ce, 
clienahiUUj of, beyond li/etime by iliU — E^ect of 
fiub$<’9uent chonijt in Ibe tenure rendenny tt alien- 


entire property, inclmling his right to reccivu an- 
nually a certain desaigiri cash allowance, to the 
pUintifF'B husband after the death of his (testator’s) 
widow, The testator and the plamtiff’s hus- 
band were great grandsons of one K by his son 
and daughter respectively. The plaintiff’s husband 
baring prudeceased B A, she made another will in 
farour of the plaintiff. Siibseijucntly D A died. 
Tlie plaintiff thereu{ion brought n suit ag;alnst(he 
defendants, claiming the aforesaM cash allowance 
and arrears under these wills and as heir of P. The 
defendants, who were distant cousins ot P, being 
related to him beyond the thirteenth degcre, tufer 
aha contended that the wills were mvalid, as F, 
when ho made the will, bad only s life-interest in 
the Tatah, which was a service v'atan, and that they 
Were nearer heirs to P than the plaintiff who was a 
bhinna gotra.aapi&da or bandbu of P. Both the 


The case m as one to be determined by the Hindu law 
ot inheritance. The defendants, though more than 
thirteen degrees rcmovetl from P, were included jn 
the term samanodskas," and as such had acluni 
to the estate of P superior to that of the ptaiutifT or 
her deceased husband as his handlius. Bai Oev- 
SORE r. ASIBITRAM JlUI ITKASI 

I. L, 10 Bom. 372 

8. Collateral distant relation 

— /light (o Ahitre. A descendant of a brother of the 


( 4034 ) 

HIITDU LAW— INHERITAlTCE-eontd. 

7. GENERAL HEIRS— confrf. 

(d) Satinvas. 

10. — — Definition of sapindas. 

The author of the Jlitakshara in v. 3, s. 6, Ch. II, 
uses the word " aapinda ” in the sense of “ connec- 
tion by partjcle^i of one body,” and not in the sense 


(chapter treating of rituals), it is necessary to see 
whether they are related as ” sapiiidaa ” to each 
other, cither through themseVres or through their 
mothers and fathers Ujiaid Bahadur v. Udoi 
ChaHd alias Muhsich 

j I. L. R. 6 Cale. 110 : 6 C. L. R. 600 

11. Sapindas tracing relation- 

ship to common ancester through two 
females. The widow of a Hindu having acquired 
property from her husband, and having died issuc- 
less without disposing of it, the plaintiffs claimed, as 
the b.*irs of the husband, to recover it from the 
defeudauts, who were the brother and sister of the 
widow. Tbe pUintiJfs were found to be the sons 
ofthedaugbter'sdaughterof the Imsband's paternal 
grandfather. ffeU, that, inasmuch as plaintiffs irere 
sapindas of tbe deceased husband, it was immaterial 
that their relationship to the common ancestor , 
should have to be traced through tno females. 


s i. JLt. H. !il* .Uitu. 

12. Prefereno© among _ eapin- 

PAt. 

A<J tV.Av.dS3 

13. Extent of right ot sneces- 

Rioa of eapindaa Regarding the right of succes- 
sion of sapindas : — Held, that the relationship ex- 
tends to the sixth in descent below the point of 
iliverpence of the two lines The rule laid down by 
the Smriti ^andnka and the literal language 
of the Slitakshara in Ch. II, s. 5, not followed. 
Parasara Bbatta r. Ranuaraja Bhatta 

I. L. H. 2 Mad. 202 

14. - Ootraj-sapinda^J/a/er ex- 


,1. L. E. W-bom. iid 
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mNDU LAW— INHERITANCE— ftwi'f. 

7. GENERAL lIEmS-«mrf.f. 

(<f) SArnTDAS— «>nfW. 

16. OrandBon of 'brother— 

.Vifals^arr*— Succc**ion— o/ priority 
hriirttn iht »ori of th' poUrntl vnth of the 
dfcffj'ci and hit brother’s graiidton. Jltld, thAt, 
aceonlin? to tho Hindu law of tho J/iMl'Anm 
school, the grandson of r \irothcr >i a ncarw 
sfipinda than the son of h paternal nncfc. SamfiW 
Dm i^ingh r. Jhooltee Singh, (/S5^] S /). A. L- P. 
3$2 ; liutfhepully Dull Jhn v. P'ljunder Xaram 
Jlae, 2 Jloo. I. .4. 7J3, Kureem Chiiui Ottrain 
T. Oodvng Garain, <5 If. 7?. C. Ji. ISS : Oorhya 
Koocr V. i?a;oo iVi/e, 14 11". It, 2A?,* iJSynfc ilitm 
Singh X. lihyih Ugur Singh, 13 Mco 1. A. 373; 
and Siiln SinjA v. Sarfaraz Kvnirar, 1 L 
It 19 AU. 215, referred to. Suryo Dhalln v. 
Lalfhtninara^ominn, I. L. It i 2Iii<l 291, 
dis'cntwl from. I^uan Rai i. Ram Ciiakdaii 
(1901) .... I. Ij. R, 24 AIL 128 


8 SPECIAL HEIRS 

(o) Maj.cs. 

1. — Adopted sen — Etiumrn. An 


BlIOTTACJIABJrC v. 'Kbipa Movee Debia 

9 W. R. 423 

2. — - of one of 

family from uAieA 7>e teas adopted. A tncuber of a 
Hmdu fAmilj cannot, as such, inherit the property 
of one taken out of (bat Ismily by adaption Ibe 
severance of an adopted eon from his natural family 
IS so complete that no mutoal rights as to successioo 
to property can anse between them Srinivasa 
Ayyasoar V. Kcppah Aytakoar. Rayan Krisd- 
JrASIACHARIYAR C KCPPAN^AYYA^^a SB 

1 Mad. 180 

3. Adaptitv tAotlier'e 

father — iIrctAer. An adopted son does not suc- 
ceed to the estate of his adoptive mother’s 
father in preference to the eon's son of the brother 
of tho adoptive mother’s father. CinitnARAsu- 
KBISTJTA AyYAR V. MlRATCBI ASIUAL 

7 Mad. 246 

4. ' J/tfalsAara law 

An adopted eon under Dattaka Miniansa and Mitafc- 
ebara succeeds to property to which bis adopted 
mother succeeded as the heiress of her father. 
.Sham Rvab f. Gaya Din . I. !>. R. 1 AU. 255 

5. 5a«<s«»<m of 

■ adopted son to rtlalives of adoptive mother. Ac- 
cording to Hindu U.W, an adopted son takes by 
inheritance from the relatives of his adoptive mother 
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HINDU LAW-INHERITANCE— could. 

8. SPECIAL HEIRS-eofif,?. 

(o) MtLES— conW. 

in Ihc same way as a Icplimatc son. Morun Moyee 
Dthea v. Bepy Kristo Gosftmtt, IF. R. F. IS. IJ], 
ami CAinnoramoirisInn ^fyynr v. MinaUhi AmmnI, 
7 Mad. 245, overruled Uma Sunker Mormo 
e . Kau Kosicl Mozcsidar 

L L. R. 6 Calc. 268 ; 7 O. L. B. 145 

Confirmed by Privy Council, Kali Komci. 
MotOUDARI' U'u Kcnkek Moitro 

I. L. B, 10 Calc, 232 : 13 C. L. B. 370 
L.B.101. A. 138 

JoTKlSnORE ClIOROHRY t'. PaNCTIOO B\BOO 

4 C. L, B. 638 

0 Share on death 

of one more than three yeneralions from common 
tnreslor. An atlopfe<l son is not precluded from 
inhcniing the estate of one rcl.vtcd lineally, although 
at a distance of more than three generations from the 
common ancestor Mokcndo Lett Roy r. Br- 
KCSTNsrn Roy 

I. L. B. e Calc. 289 ; 7 C. L. B. 478 

7. ■ Cotlaterat *n* 

Aeniance. .\n u-lopted son inheriting coUaferally 
along with coHaferai heirs is entitled to recciie the 
same share as the other heirs The Dattaka Chan- 
dnka, a. 5, pana 24 and 25, cannot be construed 


8. Suecerjion of 

adopted son of one daughter and nalurat son of 
onotAer— Cranef/otAer'a estate. Ihe adopted son of 
one daughter shares eciualty vnth the natural son of 
another daughter in the inheritance left by his 
maternal grandfather. Uma SunKer Jfoitro T. 
KaU Komut Mozumdar, I. L. R. 6 Oalc. 256, 
followed. .ScKJO Kckt NcNDf v. ilfooEsa CncN- 
DER Dorr . . I L. B. 9 Calc. 70 

0. natural son born 

after adoplien An adopted son is entitled to 
one-fourth of the estate of (be adoptive father if a 
natural eon is born after the adoption. Rukrab v 
C noKiLAL Ambushet . I. L. R. 16 Bom. 847 
10. — — Share of adopted 

son leiere a son ts suisegtently horiv—Mtlakshara 
— I'yaeoAor MayuSshei. In Western India, both 
m the districts governed by the Mjtakshara and 
those especially under the authority of tho Vya- 
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DIGEffP OF CASES. 


HINDU LAW— HTHEEITANOE— conW. 

8. SPECIAL EEmS—contd. 

(a) Matj^ s — contd. 

Ijlaintifi a foiirth stare of tte property ia dispute. 
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HINDU LAW— lNHBEITANOE-co«t(f. 

8. SPECIAL HEIRS— con«(f. 

(a) Males— COT itrf. 

Oreat-grandaon 

of faUrnul grandfathtr. By the Hindu Ian* thw 
great-grandsons of the paternal grandfather are en. 
titled to succeed as heirs to the deceased propne- 
tor, and are to be preferred to the brother’s daugh- 
ter’a son, because, although the former can ofier 


but ordered the appellant (defendant) to bcAT hifl 
osrn Ousts of the appeal. Gik/apa v. Nwoapa 

1. L. E. 17 Bom. 100 

11, Affiliated son (Illatam) — 

Ctislom of xllatam — Eeddi taste of Ntllort Under 
the custom of illatam (a^ation of a son- 
in-law) which obtains among the Beddia or Pedda 
Kapu caste of Nellore, the illatam son-in-Uw 
does not thereby lose hia rights of succession to 
the estate of his natural father's divided brother. 
Balabami Rbdsi V. Peba Reddi 

I. L. H. 6 Mad. 267 

12, Burdfn of proof. 

N, a Hindu, who had admittedly been taken as 
illatam into the family of his futlier-indaw, died. 


Ilel£, th'at, as an illatam can succeed to property id 


RAilAEItlSTlfA V. SuBBABKi 

I. L. B. 12 Mad. 442 

13. Custom — SvTvi- 


to the second defendant. Malla Beddi t>. Pad- 
mamma . . . I. Xj. E. 17 Mad. 48 

14. Brother’s daughter’s son — 

d/ifaliftara law. A brother’s daughter’s son suc- 
ceeds as heir, under the Mitakshara, in the absence 
pi nearer heirs. Demo a Bibbb v. Janaki Persixad 
10 B. L. E. 341 : 18 W, E. 331 


ancestors only. Gobiitd Pkoseab TAWOKDAh 
V. Mobesh CatJHDEB Sdema Ghuttiick 

25 B. L, H. 35 ; 23 W. E. 117 
Set In the matter of Ooroy Chtjsn Mittkr 

I. L. E, 4 Calc. 411 
And JOGOUT Naraik fliNGH V Collector op 
IiLanbbook . I. L, E‘, 4 Calc. 413 note 

18- — Bengal fchool 

of Hindu lau—Sapinda. According to the Bengal 
school of Hindu law, a brother’s daughter's son is a 
sapinda. and is therefore a preferable heir to the 
great-gieat-great-graDdfathei’s great-great-great- 
grandsoD. DiotnibEB Rov Chowdhby v. Moti 
Lal Bubbopabbta 

I. L. E. 9 Calc. 563 : 12 C, L. B.204 


(Confro) CaoPRAL Moneb Bose v Prosohno 

COOMAB Mjtteb . , . 1 W. E, 43 

17. Bagabhaga school 

-Great-grandson of ■paltrnil grandfathtr. A 
brother’s daughter’s son does not succeed in pre- 
ference to a great-grandson of the paternal grand- 
father of the deceased. Habisas Bcndopadbya. 

r BaAU Cutmi? CHATTOPABByA 

r L.K.16 Cnlo. 780 


18. Brother’s son’s daughter’s 

son — Bnd^’er’s son's son's son. The right of in- 
heritance of a biothei’s son’s daughter’s son is 
inferwr to that o! a brother’s son’s son’s son. 
Kaskee JIoHcn Roy v. Raj Gobjvd CnrcKEit- 
DOTTY .... 24 W. E. 229' 

19. Cousin — Uncle's son — Childless 

daughter. '-According to the Hindu Jaw, an uncle’s 
sou succeeds in preference to a childless widowed 
daughter. Tarawo'Hee Guptea v LuKHEEMourK 
Dassea . - . Marsh. 29 s 1 Hay 67 

1 Ind. Jur. O. B 22 


20. Paternal great-aunt’s 

grandson— Bandhu. According to the Hindu 
law of Buccesnon in force iu the Bladrss ftesidene^ 
thegraodsonof a paternal great-aunt of the deceased 
iuhents t-o him ns a bandhu. Skthura'ia c. 
PoB-rasTMAT. . . I.L.R.12 Mad.I65 

31. Mrst cousin’s 

son — Sapxndas — CoHuteral euceemon, TheBapm a 
rdatbnshin exists between the chiugnter s sou 
and the wu’a son of two flM 
former therefore Is an heir to the latter. Uma 
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DIGEST 


HINDU LAW— INHEMTANCE— eonf'f. 

8. SPECIAL HEIRS— confcf. 

(o) HjtL£9 — ContJ. 

Svtiltr Moilm v. Knti Kamct Mosundar, I. L, Jt- 


CnisD GoLcatA r. Jaoat Settavi Praxkcmari 

PiBi . . . ' . L L. H. 17 Calc. 618 

22. Bon of paternal uncle— 

Wtdoie cf apclher piUrMl vntU By the Uinda 
Uw the »on3 tjf a|h>ternAl undo inhent in prc> 
ferencetothe wi'low o! another patcrntl uncle of 
the firoi-ositu* Rac>u\a r. Kalivoai'a 

I, L. n. 10 Bom. 710 

23. Coualn In third degree 

7/cM, thAt a cousin in the tliirJ decree hfts no tight 
of fnbentance in the presence of cousins m the 
second degroo. llAiuitEFR pEa«nAt) r. Ram 
SUT.C.V 3 Agra 6 

24. , Sapindas— RonifAuA— Ifiiof. 

lAara lo'o — Deaces/fanl) «n fJird dtyrte Iron 
common areealor— Seeewf cou-nm The piniotiffs 
were descended in the thinl degree from Jf, who 
was maternal great>paodfathcr, aud It was 
descended in the thud degree from If, who was 
the plalntiCf'a inaterMl {froU-grandfatber. Htld, 
with reference to the defioition of bsndhu and 
aapinda In the llitakshara (by which school of 
Hindu law the parties were gOTcmed), that the 
viaintifis were R’t tapindas through bis mother, and 
H was the plaintifi’s sapinda nirectly ; and Wins 
thus mutually related ns sapmdas, the plainliffa 
were heritable sapmdas nnd bandhus of R, ex parte 
materna, and on his death without iss’*e were 
entitled to his property as his heirs. Babq Lai. v . 
KAKEr RAir . . L L. tl, 22 Calc. 338 

See SnEOBABAT Kuaiu e. Rhacwati Prasad 
L L. B. 17 All. 623 

25. Daughter’s son— BroiAcr’# 

son. Adaughter’a snnuoney! the Dearer sapindas 
and in the line of heirs before a brother’s son accord- 
ing to Hindu law, Kbiseka'iha r. Pai'a 

4 Mad 234 

26. UodertbeHindu 

law, where jiroperty u provcil to te a separate and 
dindoci property, the daughters and daughter’s son 
are the legal heirs eutitled to it, aud not more remote 
relations to the deceased. Buryab Si’soh r. Huir- 
SEE 2 Agra 166 

See OotuiB Koosweb v. .Sidb Sakai 

2 Agra 64 

and llisiuxcunu. v. Haharaj Sixqk 

1 Agra 210 

27. ' Zaitnndart iar 

van, — Order o/ succession to hereditary offee 
A woman, who had been appointed to succeed her 
husband, the holder of the hereditary office of kw 


F CASES. ( 4010 ) 

HINDU LAW— rNHEBlTANCE— confL 
8. SPECIAL HEIRS— coftld. 

(o) iULXS—contd. 

DAlh fn a Zamindari, died Icsring the defendant, her 
daughter'a son, and the plaintiff, the sou of her 
late husband's paternal uncle, lletd, that the 
defendant was entitled to succeed in prcfercnco to 
the plaintiff. Krishnamma r. I’npa, 4 Mai. 231, 
followed. Seetatusiayya V. Vehkataraeh 

L L. B. 18 Mad. 420 

28. - Penth of ici'dow 

of last male froj>n'ffor. A daiighterV son is on the 
death of the widow of the last male proprietor a pre- 
ferable heir to descendants in the thinl or fourth 
remose. HiMixcinn,L c. Maxubaj Sixon 

1 Agra 210 

Bcbyab Sison r. IlrssEE . 2 Agra 168 

29. Late at Benares. 

Held, that, according to Hindu law current at 
Benares, the danghters ’ sons inherit in default of 
qoa1ifk<i daughters ; and that, if there be sons of 
more than one daughter, they take per enpifa and 
not per stirpes Rah Sawnnin Paxpey r. Basdeo 
Sixoii 2 Agra 168 

So in Madras. Mtrmr Vieja Baooada Ram 
K ot uKSAPcmi NAcniAB alias KAWA'tA Nacbiar 
r. Dora SixonA Tetak . . 6Mftd.dlO 

30. — Sueeciaion to euh 
Urator— Distant relolion. Distant relation (such 
as those who are called distant saplndas and samano- 
dalus) of a dcceaseil raiyat is not entitled to succeed 
by inbentanee to the cultivation of a hereditary 
raiyat. Held, with reference to the ahore principle, 

.»»V. J A*« 


31 . Jlother's sisters. 

According to Hmdu law, a deceased daughter’s 


32. Mitalsharalaic. 

According to Mitaksbars law, a daughter’s son 
takes his maternal grandfather’s estate as full [>ro. 


iL.B.3AIL 334 

33. Adopted son of 

daufjhler — Brothers According to Hindu law, a 
person cannot succeed as the adopted sou of a daugh- 
ter who has brothers alive, and who cannot bo an ap- 
|iointed daughter if she had brothers when she 
married. Kor can be succeed as claiming under a 
boughtson. YAcnzBEDDT Chixxa Bassavapa r. 
Yacuzbedst Gowdapa . 6 W. B. P. C. 114 
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( 4941 ) digest op CASES. 


SIHDtr LAW— INHERITAITCE— conW. 

8. SPECIAL HEIRS— conW. 

(o) ]VUi.ES — contd. 

34 , Oreat-gran^tu 

A daughter’s sou does not inherit svhere thete is 
a great-grandson o{ the deceased shve. Goosoo- 
GOBINDO CHOWDHRY V HUREB RoY 

Marsh. 808 ; 2 Bay 401 

S6. — Estate of ma- 

tern'il grandfather — Daughter. A aoit brought 


ceuen tuat luo lauiuy wa*) Alter AV deatli, 

•If, a daushter of E, brought a suit on her own 
behalf agaia«t the above-BJeutioned jidiintiffs for 
possession of her father’s estate, but afterwards 
withdrew her clsim. Subsequently 5, Af’^son, who 
had been horn alter K'a coiuproruisu, brought a suit 
against M and the rejiresontatlves of H nad P to 
recover possissma of the estate, on the aUegatioo 
that, thi familv being a divided one, ho was 
under the Hindu Uw, to succeed to such estate, auc. 
that both the compromise entered into by Jc and 
the withdrawal of tue forme' suit by it were in 
ftcud of his succession, and did not afiect his rights, 
"he Court of first instance found that the pUinlifl 
was entitled tosucoeed to the estate, butth'it,his 
mother being alive, he was entitled to possession 
after her death only, and upon these Hudinga cave 
him a decree dcoUnng hi* right to possession on M’s 
death. The lower Appellate Court reversed the 
dwree, holdlug that the compromise entered into by 
K was conclusive against the plaintiS’? claim, and 
also that, dunug his mother's lifetime, be had no 


HINDIT LAW— INHEHITAITCE— con/tf. 

8. 'SPECIAL HEIRS— confd. 

(a) Males — confi. 

37. — Father — Law in Gujarat — 

ilolker. In Gujarat the nght of succession to the 
estate of a Hindu who is separate m interest, and 
who at his death, leaves a father and mother, but no 
Usue or widow, devolves upon the father, in prefer- 
ence to the mother- Khodabhai Mabiji v. Bah- 
DQAB Dala . . . I. L. K. 6 Bom. 341 

Father’s brother’s daugh- 
ter’s son. A father's brother’s daughter’s son 
cannot inherit according to Hindu law. Gobindo 
Hubbebab t>. WooiiESH CHtnnJER Rot 

W. E. F. B. 176 

Raj Gobutd Det v. Rajessebee Dossee 

4 W. B. 10 

89. Saptnda ' A 

father’s brother’s daughter’s son is entitledto be 
recoguited as an heir according to the Hindu law 
camnt in the Bengal school. Grau Gobind 
Shada Mandal V Amanb Lal Ghose Mazitmdab 
5 B. L. E. F, B- 15 ; 13 W. B. F. B. 49 

40. — — Wkstker ’pre- 

ferential luir to mother' t brother's eon. Under the 


41 . S'piritunl benefit 

— Father's father's brolher^s sox. The father’s 


not entitle him, under ordinary circnmstaoccs, to 
succeed to his maternal grandfather’s estate jo a 
divided Hindu family during the existence of a 
daughter, whether she were his own mother or his 
maternal aunt : and that the claim for possession 
was therefore rightly dismissed Amrttnlal Sose v 
Eajontelant 15 B. L. E 10 ; Sihta v. Badri 

Prasni, 1. L. ft, 3 All. find Eatjnath v. 

-VflAa6ir, I. L. E. 1 All. COS, reterred to. Saht 
Kumar I'. Deo Saban . L L. B. 8 All. 365 

36, . — Estate of son- 

less Bindu. In the case of a sonless Hindu, his 
Separate estate devolves, in the first instance, upon 
his widow or widows, and thereafter upon the 


roch daughter’s son. Dhabup“Nath v . GoBiau 
tsABAy. OoBiim Sabar r. Doabut Nath 

L L. B. 8 AIL 614 


42. Father’s father’s sister’s 

grandson — Qajarat — Father's father's sister's 
grandson — hfolher's Sister's son preferentiol heir — 
iVoiea6fec inAerded b>j widow — Testamentary 
jKwr of disposition — Mayukka In Gujarat a 
mother’s sister's sou is the preferential heir to a 
father's father's sister’s grandson. Under the 
Uayukha a widow has no testamentary power of 
disposition oyer moveables, which have been in- 
herited by her from her husband. Oadaihar Bhat 
V. Chanirabhts^bat, I. L. E. 17 Bon. CIO, followed. 

CbAMASLAL V GaKESH filOTICHAND (1904) 

I, L, B. 28 Bom. 453 

43. Father’s sister’s son— 

grandson of gnat-great-great grandfather A fatlier s 
cdster’a son does not inherit when ®PP° 
great-grandson ofthe grcat-great.great.g^df 

of the deceased. Jibnath SraoH r 

WABD3 . 5 B. L. B. 442 : 14 W. B. 117 

8 . 0 . on appeal to Fri] 


to Privy uounoii 

15B.Sb.10O:|3W.B.4O9 



( 4nn } DIGEST 

ammu LAW— INnEIllTANCB— 

8. SPECIAL HEinS— fonti. 

(a) Males— confi 

44. Qrandfathor — Pnftm/il aunt 

^ilaUrnal QTnnifafhtr. Undrr tht nimla Uw 


V'r?fKATACIULA . . 1. L. Iv. Al> Altttl. 4-i 


PEKSfTAD r. Debee PERsriAD . 1 

40. 5t)nj’* «♦ Miti 

tn the The terra “eons*’ nsol in 

Mitakshara, Ch. II, s. 4, $ 7, and s. r>, § I, does 
not include grand«ons fcCRvTst' L'KSiiMimBs* 
SA31MA . . . I. L. D. 6 Mad. 291 

47. — — Gtanison of 

hroUer — J/iblaAora tote. Under the MilaLshara 
law.abrother’egrandson may be an heir. Ooriiva 
Koozk r. Rpjoo Ky* Soosooi . 14 W. R. 208 

KcEEBU ChAKD GESSIK V. OODESO OOSAIS 

e W. B, 168 

48. Luvih Madras 

P/tsjJtaey— Paternal tineWs son According lo 
the lIiDdu larv of succession (.urrent m the Madras 
^sidesey, a nstemal uncle’s son succeeds to the 
inheritance before a brother’s t;randsoR. Suraya 
V. LASscMtyABASASfstt L L. R. 6 Mad. 201 

40, - — ^ron^n 0/ 

moienuiJ ffrandfather's irolhtr. According to Hindu 
law, the grandson of n brother of a grandfather 
of the deceased is heir to hiS property m default of 
nearer heirs Brua Kisuon MrtTEii MoztniDAB 
-V. Hadila Gobird Dctt 

3 B. L. R A. C. 435 : 12 "W. R, 338 

50. GronifMin ofsts- 

Ur— Maternal uncle’s 80 ^^— to sue as reicr* 
sioncr. The|ilamtiff sued as the nearest reTeision* 
aryheirof one F, deceased, to obtain a declaration 
that certain alienations made by the widow (who was 
defendant No. 1) in favour of defendant No. 2 were 
not binding on the reversion. Defendant No. 3 
was the son of F’s sister’s son, and was joined in 
the suit, because he claimed to be a nearer beir 
than the plaintiff, who was the son of F’« maternal 
uncle. Held, that Loth the plaintiS and defendant 
No. 3 were athma bandhus of the deceased, but 
defendant No 3 was the nearer reversionary h«r. 
Balesami PAVTiTT nAR V. Nabatawa Kau 

I. L R. 20 Mad. 842 

61. Cronifwiia of 


T CASES. ( 4044 ) 

HINDU LAW— INHERITANCE— cofiW. 

8. SPECIAL IIEIRS-conW. 

(a) Males — confd. 

andfi the alienation made by the widow. A'riW 
tiayrja V. Pi'cAamma, /. £>. R. II Mad, ‘‘87, and Bain 
Lai T. A’atilw Ram, 1, L. R. Cole, 330, referred 
lo. SlIEODABAT KEAB I’. BnAOWATI PlUSAD 

I. L. R, 17 All. 623 

62. Grandson of 

mother's maternal unefe — Bandhu According to 
the Hindu law of succession in force in the Madras 
Presidency, the grandson of the maternal uncle of 
the deceased's mother is in the Ime of heirs. 
IlArXACEBBE r. rO.VSAPPA . I. Jj. E. 6 Mfld. 69 

63. Great Brandaon— 5on of 

san'sson — Daughter' s son. According to the nindn 
Law of descent, the son of a son’s son is preferred, 
in the onler of succession, before a daughter’s son 
GoOltOOaODIROO ClIOWDimY V IlEBBEEJrADBEB 
Roy . . Marsh. 308 ; 2 Hay 401 

64. — Sons of grand- 

daughter Acconling to the Hindu law which pre- 
rads in .Madras, thesonsof a grand-daughter are ex- 
cluded from the inhentance The plaintill brought 
a suit for a moiety of the estate ofhisdecea^ 
sceood ct>u*]n, who left no i>suo or nearer kindred, 
claiming through his matemal great-grandfather. 
/Md, that the plsialtf! eras not eatitl^ to inherft 
the estAte of the deceased. Ktssstr Lila v. 
Javalla Pbasad Lala . 3 Mad, 346 

66 . Daughter's son's 

eon—Oreat-grand-daughters—Ranaku. 2f, the daugh- 
ter of J, inhenfed his property under Hindu 


60. Great grandson 

of grtat-great-great-gTandfather — 3tttaksharri law 
— Creot yra7«ijo7i — Bandhu — Oenliles — Father’s sis- 
ter’s son. The great grandson of the great-great- 
great-grandfather of the deceased is, atcording to the 
Mitakshara, a nearer heir to the deteasetl than his 
father’s sister’s son Jibnatii SiROn v. Court op 
Ward^ . 6 B. L. R 442 : 14 W. B. U7 

ftc on appeal to the Pn vy Council 

15 B. L. B. 190 • 23 W R 409 
L. B. 2 I. A. 163 

67. Great-great-grandson of 

grandson — Samanodaka D, being the grand- 
son’s great-great-grandson of the common ancestor, 
who was the ninth in ascent from K, deceasetl 
was reckoned, as a samanodaka and among 
the heirs of K. Kauax Sixon v Pakkeab 

7 N. W. 338 

^68. — — Great-great^eat grandson 
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( 4941 ) DIGEST 

SIKDU LAW— INHBEITAKCE— Mw/rf. 

8. SPECIAL HEIES — eontd. 

(a) Malxs — eonii. 

34 . Oreat-grttTt^m^ 


86. ■ i'ftate of win* 

Urn'll grandfoiher^^tkiufihUr. A siut brought 
dgainst K, the wWow ol H, a Hindu, by thij tepre- 
sentatires of Jt's brothers, H and P, iot possession 
otibis estate, ended in a compromi®ft by which the 
defendant recognized the pUiritiffa’ rights, and con- 
ceded that the family was joint After K'a death, 
JIf, a dausrhter of P, brought a suit on her own 
behalf again«t the ahove-ioeotioned phuntifTs for 
possession of her father’s estate, but afterwards 


under the Hindu law, to succeed tosuebestHte, aim 
that lioth the compromise entered into hy K and 
tho withdrawal of the former suit by il were m 
freud of his succession, and did not affect his rights 
The Court of first instance found that the plaiotiif 
was entitled toaucceed to th® eshtte, buttliat,his 
mother being alive, he was entitled to possession 
-'d , 1. . I , , . - . 



OP CASES. 


HINDtr LAW— nTHERITANCE-confd. 

8. 'SPECIAL HEIRS—cenfd. 

(a) Males — conti. 

37. Pather — Law in Gujarat — 

Mother. In Gujarat the right of succession to the 
estate of a Hindu who is separate in interest, and 
who at his death, leaves a father and mother, but no 
issue or widow, devolves upon the father, in prefer- 
ence to the mother. Keodsbeai Maiuji t> Bin- 
ddabDalv . . I. L. B. 6 Bom. 641 

38. Father’s brother’s daugh- 

ter’s son A father’s brother’s daughter’s son 
cannot inherit according to Hindu law. Gobindo 
B emsEEAS V WooJiESH Cbpndeb Rot 

W.II.P B.178 

Raj Gobind Det v. Rajessubee Dosseb 

4 W. R. 10 

39. ^ Sapxnda A 

father’s brother’s daughter’s son is entitled to be 
recognized as an heir according to the Hindu law 
current m tho Bengal school. Gtmu Goeind 
S iuHA Maudal t>, AsAim Lal Grose MAatuinAit 

6 B. L. E. F. B. 16 : 13 W. R. P. B. 49 

40. — ■ ■ ' . — — Whether pre- 

ferenlial heir to mother's brother's son. Under tho 

-% f I* • 1 I* 


41. Sptrttval lenefil 

-—Father's father's Irothtr’s son. The father’s 


buccecu Lu nis xnaieinai gcuuuiauiei s ebiaiu in u 
divided Hindu family during the existence of a 
daughter, whether she were bis own mother or hia 
maternal aunt ; and that the claim for possession 
was therefore riehtly dismissed. Amrtiolal Bow Y. 
Itajoneelant hltUer, 15 B. L. R. JO , StUa t». Badrt 
Pra-std, i, L, R, 3 All. and Baijnalh v. 

Mahabir, 1. L. R. 1 AU. COS. referred to. Sant 
Komah f. Deo Sarak . L Ti. R. 8 All. 365 

38. — Estate of son- 

less Hindu In the case of a sonless Hindu, hia 


such daughter’s son. DiiAatn* ‘IN ato v. Gossans 
8 aiun. Gobisd Sa&an r. DiuBPP Hath 

L L. R. 8 All. 814 


4S. Father’s father's afater’s 

grandsou — Gajarat—Father's father's sister’s 
jrrandsoR — Afotfcer’s sister’s son pre/erentiaJ heir — 
Moeeables inherited 6y widow — Testamentary 
power of disposition — Mayukha In Gujarat a 
mother's sister’s Sonia the preferential h«i to a 
father’s father’s sister’s grandson. Under the 
Mayuhha a widow has no testamentary poNver of 
disposition over moveables, whKh have been in- 
herited by her from her husband. Oadadhar Bhat 
V. ChandraBhagabai, I. L. R H Bom. StO, followed. 
CnAUANLAL V. Gahesb Moticbahd (19041 

I. U R. S8 Bom. 453 
43. — — Father’s sister’s son — Great- 

grandson of great-great-yreal grandfather. A ? 

sister’s son does not inherit when .Ip- 

great-grandson ofthe great-great-great-gian^'Vte' 
of the deceased. Jibnatii Srson v. ov 

Waeds . 6 B. L. B. 442 : 14 W. B. 117 

a.c. on appeal to Pri^ Council 
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-mr mn law— IW nEIlITAlTCE— eoflfJ. 

8. SPECIAL HEIIIS— eonJA 
(a) Mauis — eemld, 

44. Qrandfathor — rnf<nifl! awnt 

^Sfattrnat grandfather. Under the Ifinda l«w 
obtaining in the Madras Presidency, the maternal 
grandfather of a dcceaacd Hindu euceeeda to him in 
rreference to his paternal aunt CitixKAVUit. r. 
VEXKATACIIALA . . I. Ij. B. IP 421 

45. Qrandaon — .VitalaAnra hie. 

Under the Mitakshara law, a prandaot^ (his father 
being deadl shares equally with a son the self- 
acquired property of the grandfather. Ltrcno'imt 
Pebsiiad r. Debee PnisnAD . IW. B.017 

48. . — *• Sons ” <M u*ei 

in the Slitalshara. The term "sons*’ used in 
Mitakshara, Ch. II, a. 4, § 7, and s. P, $ 1, does 
not include grand«ons. hCBAVA v LissituccARs- 
SAMMA . . . I. X>. B. 6 hlad. 2dl 

47. Gtaitdaon of 

hrolher — 2Iilal)hara laie. Under the Mitakshara 
law, a brother’s grandson may be an beir Ooanra 
KooER V, Rcjoo Nve Sookool . 14 W. R 208 

KrBEEU ClIAJtO GtJSAIJt V. OODTOO Gcsits 

e W. R. 160 


48, — — Law in Hadras 

Pruideney— Paternal vnele'e ton According to 
the itindu law of succession current m the Madras 
Presidency, a paternal uncle’s son succeeds to the 
inheritance before a brothet’s grandson. Suraya 
v. LASsmitKABASAsntA . I. L. B. S htad. 281 


49, ' ' — Grandson of 

maternal grand fathtf’t brother. According to Hindu 
law, the grandson of a brother of a grandfather 
■of the deceased is heir to his property in default of 
nearer heirs Braja Kxsiior llmeK MozrMDAR 
■V. Radila Gobixd Derr 

3 B. Ii. B. A. C, 435 ; 12 W. R. 339 


50. — — Grandson of sis- 

ter— Haternal uncle’s son — Right to sue as rarer- 
sioner. The plaintiff sued as the nearest reversion* 
ary heir of one T, deceased, to obtain a declaration 


d -IN 111' lA T.' ' . .. S. Jve- 

• I . . s :s 

V I V ; !■ 

the suit, because he claimed to be a nearer heir 
than the plaintiff, who was the son of F’a maternal 
uncle, ffeld, that both the plamtiS and defendant 
No. 3 were athma bandbus of the deceased, bnt 
defendant No. 3 was tbe nearer reversionary heir 
Balusajii Panditiiar V Nabayana Hau 

I. D R. 20 ACad. 342 


5L — ' ' — Grandsons of 


HINDU IiAW-INHEBITANCE— cpnW. 
a SPECUL HEIRS-conW. 

(u) Males — confd. 

aride (ho alienation mado by the widow. Krtsh^ 
nayrja v. PUhamma, 1. L. Ii. Jl Mod. I’h7, and liahu 
Lai T. A'lmlu Ram, I. L. R. -- Calc, 339, referred 
to. SnEOBARAT KtTAR r. BnAOWATt PRAS AD 

I. L. R. 17 AIL 623 

62. — — Gron'fjon of 
mother's mofrmfll unefe — BandAti. According to 
the ITincfu Ian of succession in force in the Madras 
Presidency, the grandson of the maternal uncle of 
tho deccaseil's mother is in tho line of heirs. 
Ratkaacbsc r. PoBBArPA . I. Xi. B. 5 Had. 69 

63. Great grandson— 5on of 

eon'tton — Daughter' t son According to the Hindu 
law of descent, the son of a son’s son is preferred, 
in the onler of succession, before a daughter’s son. 
Gooroooobikdo CuowonuY v. Hdrbeemadttob 
Roy . . Marsh. 398 : 2 Hay 401 

64. Sons of grand- 

daughter. Afcoftling to tho Hindu Jaw which pre. 
rails in Madras, the sons of a grand-daughter are ex- 
cluded from tbe inhcntance. The phintiQ brought 
A suit for A moiety of tbs estate of his deceased 
second cDu«m. wlio left no j^sue or nearer kindred, 
claiming through bis maternal great-grandfather. 
Held, that tbe pJaintj/J was not entitled to inhent 
the estate of the deceased KissEX Lala r. 
3atalla Prasad Lala . 3 Mad. 846 

86. Daughter's son's 

eon — OreaUgrand-daughttrs — Randhu. the daugb. 
ter inherited Jus property^ under Hindu 


60. Great-grandson 

of grealgrtaf-great-grandfather — Jltfakshara law 
— Great-grandson — Bandhu — Genfi/e.» — FafAer’e sis. 


ac. on appeal to the PnvyCounul 

15 B. L. B. 190 : 23 W R. 409 

L. R. 2 I. A. 163 - 

67. Qreat-great-grandBon of 

graudaon— SamanodaiEn D, being the grand- 
son’s great-great-grandson of the common ancestor, 
who was the math in ascent from A’, deceased 
was reckoned as a samanodaka and among 
the heirs of K Kauak SiyOH v. Pakktjar 

7 N. W. 338 

68, Great-great-great-grandson 

of great great-great grandfather— if ifoLhara 
law — Gentiles. According to the Mitakshara, the 
great-great-gteat-grandson of the great-great- 
gteat-grandfather of the deceased ia entitled to 
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Buccessioa as one of the gentiles. Byba Ram 
Snfont' AoiBSiNon 

5 B. Is. E. 293 : 14 W. E. p. o. 1 
13 Moo. I. A. 373 

59. Salf-blood, relatives — Dm- 

iinclion Itlipeen whole blood and half-blood—Sa- 
pinda relations other than brothers and thetr sons. 
The distinction of whole-blood and half-blood 
applies, according to the rule of succession of the 
Mitskshara founded on propinquity of blood, to 
sspinda relations other than the brother and hia 
SODS Samal v. Amra, J L R. 6 Bom. JW, not , 
followed. StWA SlKOH V SaBAFBAJ KuifWAR 

I. L. E, 10 All, 216 

60. Half-brothers— Pro/A«-aoA*«Ae 

whole Wood and of the half blood By the Hinda 
law current in Bengal a brother of the whole- 
blood succeeds m the ea'O of an undivided 
immoveable estate in preference to a brother of 
the half -blood. Overruling Ttluek Chunder Jtoy v. 
Bam Luelhee Dossee, ^ IV. R 41 , Rtylash Chunder 
Btrear v. Gooroo Churn Sircar, 3 W. B 43 ; Goow 
Churn Sircar r. Royfash Chunder Sircar, d IT R 
93 Rajkxshore Lahoobv v. Oobied Chunder 
Lahoosy. Raumoney Dossee v. Oobino Cmm* 
PER liABOORY 

I. L. E. 1 Calc. 27 •• 24 V7. E. 234 
IsBBH CirtrtfBEB Chowdery V. Biiyrub Cduh- 
DEB Cbowdbdy ... 6 "W. B. 31 

61 - — — . — Nephew of half-blood— 
Brothers of whole and half-blood. A nephew 
of the half-blood is excluded from succession by 
brothers of the whole and half-blood Pbithbe 
S ixoH t. Court ©y Wards . 23 W. E. 272 

62. Brothera of whole and 

half-blood. IVhere two uterine brothers and a 


HINDU DAW— INHEEITANOE-conW- 
8. SPECIAL HEIRS— conW. 

(o) Males — conii. 

to the exclusion of the defendants or any of them. 
Samat V. Amba . . i. L. E. 6. Bom. 394 

64. — Cayahhaga law- 

According to the Dayabhaga, a brother of the 


234, approved. Sheo Soosd^by v , Pirtkeb 
S mon . . . . L. E, 4 1. A. 147 

06. Sons of half sisters — Succes- 

sion to estate of deceased brother — llalf-hlaoi and 
whole-blood Under the Bengal school of Hindu 
law, SODS of sisters of the half-blood are entitled 
to succeed equally with sons of sisters of the whole- 
blood to the property of » deceased brother. 
Bbolanatu Roy v. Rachal Dass Mdeherji 

I. Ij. E. 11 Calc. 69 

66, Uncles of whole-blood and 

half blood For the purpo<e of inhentsDce, 
an oncle of the whole-blood is not entitled to prefer* 
eoco over one of the half-blood. One B, a minor, 
died tearing him sorvivine two paternal aneles, one 
of whom wos an uncle of the whole-blood end the 
othetof the half-blood The nephew and theun^-Iee 

were found to be divided from each other. Etld, 
that the two uncles were entitled to inherit the pro* 
petty of tbeir deceased nephew in equal shares 
3nma( v Amra, 1. L R 6 Bom. 3S4, tonsidered. 

Suha Singh r. Sarofras Kunwar,!. L R 10 All. 4Jo, 
not followed. Vitraibao Krishsa VikchcRkar 
V Raurao Krishna Vinchpbkar 

I. L. R. 24 Bom. 317 

07. Husband — Childless wife— 

Gift at mamage. Jf a Hindu >vife dies childless, all 
proiieitygcven to her by her father at the mamage 
(“ before the nuptial fire ”) goes to the husband. 


63. Rule ofsueees- 

sion o» between rrfafuM of the whale-blaod and 
half-blood — Erothen — Brother’s sons — Cdlaterals 
The pkuxtiSs (along with others not parties to 
the suit) were relations of tbe half-blood to the 
propositus, and the defendants were bis relations 
of the whole-blood •, but, counting from the ances- 
tor, the plaintilTs were sapindaa of the fifth degree, 
and some of the defendants sapindas of the sixth, 
and the rest . - / .• 

propositus. ■ ■ , 

provmon in ■ . 

rv«pe<.t of p» 

brothers and their sons, the general rule apphee, 
that the nearest sspinda succeeds in tbe absence 
of special local custom to the contrary, and there- 
fore the plaintiffs were tbe heirs of the proporitas 


68. — - ffiMbfind, heirs 

of — Childless widotc—Nagar P\ssa I’anfa caste. 
Property inherited from her deceased husband by a 
chifdfess widow among the Jfagar Vissa Vanias, at 
her death latestate, devolves on the relations m 
blood, on the mother’s side, of the husband iR 
preference to the hens and next-of-km of the 
widow. In the goods cf Nathibai. Jaikisden 
Das Gopal Das v. Habsises Dta Ht^diiaR 
Das , . . . L L. E. 2 Bom. 0 

69 . Nephew— hlilalshara law- 

Under the Ifitakshara. a nephew succeeds, not as 

I the heir of bis father, but as the direct hMf ol W* 
ancle. BRO/oMoHtnr TnAKran- G oit^e^Rsiud 
C nowoHRY . . . . 1&W.B.70 

70 — In default of 

brotben, brother’s eons succeed, faking according to 
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8. SPECTAL HEIRS— COTiii. 

(a) Males— « m4i. 

numbers, and not by representation as grandsons ; 
but brothers’ eons arc totally excluded by the 
existence of brothers. BnoJOinsuonEE Dosai v. 
Sree Nath Bose . . OW. 11.463 

71. — SrolAtr — Joint 

undinded /amfli/ Where, m an undivided 
Hindu family living under the Mitaksh-tm law, 
a person dies without leaimg issue, but leaiing a 
brother and a nephew, the eon of a prwleceased 
brother, the latter is not excluded from auccesaon 
by the former. BmucL Doss ohas Lall Bidoo v. 
CnooxEE T^tj. . . I. Zi. R, 2 Cafe. 370 

72. — Proptrlg pur* 

vidovhtnamx for a ttiaUon—^Upaon A 
etepson Dade over property to his stepmother for 
her support. Out of the produce ahe bought pro- 
perties for her nephew in the names of other |>arties. 
HeW, under the circumstances, that tho purchased 
property on her death went to tho nephew, and 
not to the at^sou, as heir of her husband. 
CiuKDiuyATn Rov v. Ramjai iUzmiDAB 

0B.L.B.3O3! IS W.R.P.C.7 

73. D«eaj<d Iro* 

ther'a ton, A brother’s eon succeeds as beir in pie* 
ference to a sister ora gTaQd*dauchter (daughter 

I W —1 Af,— IrA. 


74, . — ■ -■ ' Suceuston to 

cvUnvlor. On the death of a raiyat having nght of 


76. Suceesiton to 

tenant rtjhl — Ctiatom. In the absence of any evi- 
dence of special custom a nephew cannot inherit the 
tenant-right from his uncle, whose legal heirs 
were his sons. Oiin ao Sixoq v. Pebtab 

3 Agra 143 

76. ■ Intereit of 

ZIemhera in sAare that lapses. Though a Hindu 
family may be joint and in union, all the members 
do not necessarily share in a portion that may 
lapse,— «.? , a brother's son takes his own share 
as well as the lapsed share of a brother’s son in 
preference to the grandsons of another brother. 
Macho SiNcn v. Bikdessery Rot . 3 Agra 101 

77. Separated son — Father** wk 


son’s right of inhenDnce under Hindu law u 
distinguished from that of all other heirs, in that 
it is ** a pratibandha,” not liable to obstiuc- 


HINDU LAW-INHERITANCE-cotW. 

8. SPECLVL HEIRS-confd. 

(a) 3 Iales — eontd. 

tions, and the functions assigned to the son. and 
the character ascribed to him in the rebgious 
syateinof the Hindus, explain tho preference in the 
succession accorded to him. RAStAPA Naickeh 
r. SmiAMUAL . . . L L. R. 2 Mad. 182 

78. — Pelinquishment ' 


agreeing not to claim it during or after Us father’s 
lifetime IS to place him in the position of a separated 
son The relinquishment does not amount to dis- 
herison. If therefore the father on such relinquish* 
ment makes an alienation of his estate, it wiU take 
eflect, but otherwise his sejiaratcd son will 
inhent in preference to his widow. Baleeisiisa 
T ntifSAKTEHriuLKAK V Satitbibai 

I. L. R. 3 Rom. 54 

70. - - iilitalshcra— 

rorfitioa — Jltjht of eon, lorn after partition, 0 
father's proptTt’j Tho property acquired by a 
Hindu governed by the law of tbs Mitaksbara after 
a partition has taken place between him and hia 
sons devolves on bis death, when be leaves a son 
bom after partition, on such son, to the exclusion 
of the other sons. Navval Sibos v. Bdaowah Sikob 
L L. R. 4 All. 427 

80. I I — , Sons of a seps* 

rated hreAhir-^Y yavohara JfayuUa, Ch. if, s. 
iridotc of a united brother's eon. The sons of a sepa- 
rated brother inherit in preference to the \ndow of 
tbo son of an undivided brother. Nahalcsahd 

IfAitAironivn V HeUCHAHD 

I. L. R. 8 Bom. 81 

81. Separated grandson — 

Partition — Self-aequtrrd properly of grandfather. 
Descent of — United tons, Pigkl of. As between 
united sons and a separated grandson, the succcs* 
cion on the grandfather’s death to the property, 
both ancestral and self-acquired, left by him 
goes, in preference according to Hmdu law, to the 
united sons. FASiBAvrA v. Fellatpa 

L L. R. 22 Bom. 101 

82. Separated brothers — 

Vnxtedbrolher — Sumvorsktp.right of. Two Hindu 
brothers who hold tbo ancestral estate in common 
with a third brother may nevertheless bold self- 
acquired property in common between them- 
sdvesinsueb a manner as to give a right of survi- 
vorship to one of themselves. l,eaving out of the 
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83. ■ — ■ Separated hro~ 


tliree brothers continued and died associated, t\ro 
without heirs and a third leaving a son and heir C. 
Held, that B had no claim to any part of the 
undivided three-fourth shares as against C, who took 
the whole absolutely. Jadub Chokder Ghose 
V Benodbeharv Ghose . , 1 Hyde 214 

84. ■ - Reunion — Svcctaswn of re- 

united members. In a Hindu family, when, after 
partition, certain members of the family reunite i 
Held, that, if a reunion actually takes place between 
the proper parties, their representatives and de- 
scendants, however remote, wiU remain jomt until a 
fresh partition takes plj(ue The members of the 
reunited family and their descendants succeed to 
each other to the exclusion of the members of the 
unassociated or not reunited branch. Taba Cbaitd 
Gqose V PoDini Lochow Grose 

5 W. B, 249 *, 1 Ind. Jur, N. S. 207 

85. - — B^tsxles for 

proof of reunion Accordmg to Hindu law, mere 
living together in one residence or joint trade does 
not constitute a reumon after partition, but there 
must be junction of estate When such reunion is 
satufactonly established, Courts aro bound to give 
a preference to the reuiuted parceners to the exdu- 
sioo of the members or their issue who have not 
been so reunited Oopal Chtodba DAononn v- 
Keivaraw Daokoria . . .7 "W. R. 95 

89. — — Beunion ofde- 

ectniinU of members — Beunion not m^ent- 


ViSVanaTH GOKGAPnUB t'. Kbjshwaji GuiTESn 

8 Bom. A. C. 09 

87. ; Separated hro- 

ther. Of three brothers forming together a joint 


not inhtnt, and that the defendant was atone eo- 
titleil to Buccuil Queert . as to thocffcct of reunion 
in inhcritanic. KtSABRAM SlAUArATTAJi v. NAini- 
KtSUOR MADAPlTTAri 

A.C.7; nW.Il.S08 


I HINDU law— INHER lTANCE-conii 
I 8 . SPECIAL HEEBS— coBfrf. 

(a) Males — eontd.' 

88, — Separated and' 

reunited Irolhers — Widow. A Hindu died leaving 
ft widow, a $ 

And the dele 
ant’s father ; 
the w idoiv h > 

The plaintiff . , 

the estate of the deceased by inheritance The 
defendant claimed the whole on the ground that 
the deceased lived as a reunited or associated 
brother with his ftbe defendant’s) father, whereas 
the plaintiff was the son of a separSted brother of 
the deceased. Held, that the material issue to be 
tried in the case was whether the widow In ed in a 
state of reunion with the defendant, as her husband 
had done with the defendant’s father, or whether 
she at the time of her death lived separate from 
him, though m the same family house. Ramiuei 
' SaRSU V TBIUIRAM SARJtA 

7 B. L. B. 337 : 15 W. B. 442. 

' 89. ' Succession, ap- 

plication of the law of- Where there has been a 
reunion between persons expressly enumerated in 
the text of Brihashpati, viz., father, brother, and 
paternal uncle, and where their desoeadiuits oon- 
tiDUeto bo members of the reunited Hindu family,, 
the law of inheritance applicable to the latter is 
the sameasin the caseof the death of any of those 
betw een whom the reunion took place. Tafa Chand 
Ohose V Pudum Loehvn Ohoat, 5 W. J? 249 •* 1 Ind. 
Jur N S 207 , Oopal Ohitmfer Dagkona v. Kena- 
ram Daahoria, 7 W B 35 ; and Bamhari Sarma 
V. Trihirain Sarma,? S L B. 335: IS TT. R. 

442, referred to AboaI Cnimir Jawa v. Manoal 
Jasa .... I. L. B. 19 Calc, 634 
90. Divided bro- 

thers of the fuU-llood—Son of a reunilgd half- 


Veskaiesaw . . 1. ii. R. 49 Mau. 

)1 . Presumption— 

'*• . .... -.u-tj. 

.B. 

ers, 

mg 

daughter, who married but Bubaequcntly di«l with- 
out male issue, the grandsons and to Lo* 

senfcativo of C, who also bail died,, claim^ to ^ 
entitled as one of the roversionary heirs of fl to one- 
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third of his ]iro)>crly. lltld, that, the daughter 
of B having marnetl into another family, no pre- 
fumption could bo drann from the reunion of -I and 
li that the co-parccnar> continued aa between the 
defendants of A and B up to the death of B'* 
dauehter. Krodesu Ses r. Kasitvi MonuN Set 
lOC.L. R.161 

02. Sister’s daughter’s son— 

Inhcrtlanct — JfilnlsAnra — .Aider's davjhler’t son. 
A Bister’s daughter’s son is an heir accorthng to the 
Mitakshara. Umaid BaiuDm c Unoi Cuasd 
ofifls McNMrx 

1 . 1 .. R. e Calc. 110 ; 6 C. L. R. 600 

03. Slater’s son — ilit'iltham. 

In the absence of nearer relntives, a man may he heir 
to fus mother’s brother as regards property subject 
to the Mitakshara. AsintTA Kumari Debi e. 
LCKmVAIUYAS CUCCKEBBUTTY 

2 B. L. R. P. B. 28 

so. OltRIT Koomabeb Dabeb V. Luckdee 
Naiuw CnucKEBBtrrrY . 10 W. R. P. B. 76 

04. — J/dalsAora and 

2Itthila fate, A sister’e eon, except in Dcngal, is no 
heir according to the Mitakshara or the Blitbifa 
echooL Jowamn Raqoot v. Kailassot 

I W, B. 74 

05. ■ — — - A sister’s eon is 

not an heir according to law. BncEit Rasi 
C lItTCKEBBCTTY f. EUBEE KISBOBE RoY 

1 W, B, 360 

00. - D<ath of hut 

female ke>r of uncle. If a Bister's eon is alivo at the 


See Kashbeilabee Roy r. Nimaye Cnony ! 

W. R. 1864, 223 

97. - Jlortrr’aawhr’s 

son. According to the general pnnciplcs of Hindu 
law, a Bister's eon is a preferential heir to a mother's 
sister’s son, as being capable of conferring greater 
spiritual benefits upon the soul of the deceased. 
GosEsn Chtodee Roy v. Nil Komci, Rot 

22 W. R. 264 

08. .... According to 

the Mitakshara, a sister’s son cannot inherit. 
TBIKOORJUH SaZQBA f. MOBITV Z.ALL 

7 W. R. P. C. 25 ; 11 Moo. I. A, 386 

09. Lav in Madrat. 

According to the Hindu law in force in the Madras 
Presidency, a sister’s son does not inherit. Doe 
». KuLLAiiiiAL X. Ktjppu PiLLAi . 1 Mad, 85 

100. - ■ — PnndAii. Ac- 

cording to the Hindu law of su cession in force in the 
Madras Presidency, a sister’s son is in the line of 
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heirs. Semble He is a bandhu. ClIELIRA^'^ 
Tiropati Rvaninoarc f ScRASEM Vencata 
Gopala Naiusimiu Rau 6 Mod. 278 

101. — — — — — Saptnda. A 

Bister’s son does not succeed as a sapinda. STRtRl* 
VASA AYYASOABf. RAKOASAStl AYYAROAI; 

I L. R. 2 Mad. 304 

102 . — JUilaksJiara 

hsw. Held, that in the absence of nearer relatives a 


/. A. /»<>, /A7, Amnta Kuniari Debt v. LuVti 
Karayan ChuelxrhuU^, i' B. L. B. F, B. 2S ,• Gri- 
dhan Lall Rpy t. Bemjal Government, 1 B. L. R, 
P. C. 44 i Baraxni Kuar v. CAundi Dm, I. L. if. 
9 All 4C7 ; and Umaid Bahadur v. Udox 
Chand, I. L. R. C Cale. 119, referred to. IlAOnxr- 
KATn Kuapj f. MtrssAX ilisR 

I. L. R. 20 All. 101 
103. — Bandhu. Ac- 

cording to the Hindu law current in the Madras 
Piesideacy, assuming that a sister is entitled to 
inbent as a bandhu, the claims of a sister’s son are 
superior. Kutti Ammal v JladatrishM Alj/an, 
SJiad. approved. Laeshmahauhal v. Tibc- 
TEKOASA MuuAU . . I. L. R. 6 Mad. 241 

104^~ ' Mitakihara 


14 Moo xf^lTe' 187- 
105. ' SIttakshara. 


108 , — Step.slster’a boil A step- 

Bster’e son is entitled to inherit under the Hindu law 
in force in the Madras Presidency. Scbbabata v. 
Ktlasa . . . . L L. R, 15 Mad. 300 

107. Uncle — ilalemal undo—. 

FtUker a maternal unde. The maternal tincle and 
the father’s maternal uncle will take as heirs in pre- 
feteneo to the Crown. Gbidbabi Laix Roy v 
Govz^^'iIE}n OP Besoai. . I B. L R. P. O 44 
10 W. R. P. 0. 31. 
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8. SPECIAL HEIRS— conJi 
(a) JiALES — conld. 

Peversing decision of High Court in Goverksiest 
V. Gri&iuuee liAii Roy . . .4 W, B. 13 

108. Haternai 

vncles — AfpfAer’s ei$(er’8 eoM — Bandhva. MAter* 
nal uncles ate included in the class of bandhus, and 
, succeed in pnonty to mother’s sister’s sons. 
llDiUNDAS V. Khi3usab« . I. Ii. K. 6 Bom 807 

100. — PaUrnatnncU 

— Illatam — Barden of proof. A', a Hindu, who 


HlNDTJ LA.W— INHSRlTANCE-eontd. 

8. SPECIAL EEIES--«rBXd. 

(a) Jfil.ES— <oncl<i. 

riage, and as not being governed by the law appli* 
Cable to nuptial gifts. Oopal Cuaudra Pal v. 
Uaji CiiASpnA PaaiiASiK (IWl) 

I. L. R. 28 Calc. 3U 
113, — Paternal great grand- 

father’s grandson — SwceisiOTt — Pakrnal otint- 
tJndef the Hindu law, as preraijing jn the 
Bombay Presidency, the grandson of the pafemal 
great-grandfatlier of the propositus is entitled to 
succeed, jn preference to the paternal aunt, Ga- 
HEsoViatisKcLSAainv.WAOOC valad RaJiEVM 
(1!X)3) . . . L D. R. 27 Bom. 610 


I, L R 8 Mad, IS7), eo his natural relatives can 
succeed to fus property, aad a patetual uncle being 
a preferable heir to a sister, the plaintiff was pnmd 
faeit entitled to recover, notmthstandiog theedmls* 
don, and that it was lor the defendant to establish 
any special circvuDStancea to rebut his claim. 
RuusEiSTita V. S^BiSKi 

L L. R. 12 Mod. 442 

HO. materaa.1 undo of the 

half blood— i'oMer’a paternal aunt'e eon—Stndrtd 
of half-blood — Banikvi. Under tbo Hindu law 
of inheritance prevailing in the Jfadias IVesidency, 
a maternal uncle of the balf-blood is entitled to 
aucceed in preference to the son of the father’s 
paternal aunt. The former is an atma bandhu. 
the latter 18 pitni bandhu. JIirnTSAMt t Jlnr- 
tukuitahasami . . I. L. R 16 Mad. 23 

m, Brotber’fl grandson — 

Brother' a grandson preferred to tcidoic of a daughter' a 
eon The widow of 0 daughter’s son is not enUtled 
to succeed to the estate of bet huaband’e maternal 
grandfather in preference to the niatemal grand- 
father’s separated brother's grandson. VantABH’. 
daS Jaacmadas V. SaEibbai (1900) 

I. L. R. 25 Bom. 28 
113 . . Husband, Heirs of— 


from her father after her marriage, by a woman who 
has died childless. Judoo Nath Sircar v. JJuaauni 
■Coornar Ryj CAoicdhrtf (fSW), 19 If. R. 264, re- 
ferred to. Additions, made subsei^Tient to her 
marriage, to ornaments given by a father to bis 
daughter at the timeof her marriage must bt* treated 
jks being in the nature of gifts subsequent to n>AT> I 


(b) Peiiaies 

114. • General rules — Succession of 

female heira — Nature of property It is not the 


an undivided Hindu family, females are only en- 
titled to mainteoanco t but if the prowrtv be held 
as a oeparatcr or divid^ property, it devolves upon 
the female heirs in their proper order of succession. 
SooRJooyv IsURBS BhARiiAK . 3 17. W. 74 

116, Exclusion of 

ftmale hews — ifilnlshura fo»— Joinf property. 


pccuecejLiuug uiuiuei* luu — .w ■ 

PiTFii Kooewab altos JIUNAB Beb£e r. Joy 

KisnEs Doss . . . . 6 N. "W. 101 

116. Limited estate 

in tmmovfoble property inherited by females uho 
have become members of family by morriage-'Ab- 
sotate eaiott an tmmOitohfe properfy tafeea by femaUs 
who have not become members of family by mar 
rtage — Nature of estate talen by \c\dow, mdAer, 
ytandmoOttr, daughter, sister, maternal great-niece 
A materaal great-nicce inheriting property is 
m the saniu position, as regards the nature of 
1 - • i.. .. . . 1 — q •i«ter. 


her son, does not apply to women who have iiui 
no members of the family by marriage, eff. 
iii'hter tikes an absolute estate in the 
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(&) Females — contd , 

IRc (he nulow ami mother, enter by narna]^ into 
the familj- « hence the property comes which they 
inherit The plaintiff euoil to recover the moveable 
and immoveable property left bj his brother’a 
widow, L, who die«l without issue The propertvin 
question had been pirn to L an<l her (;randmothcr 
li, jointly bj R'$ sister, J/ (i’« maternal i^and* 
aunt), who executed to them a deM of pfl datcil 
l"th December 1813 On her death, R andAtook 
possession, and remained m joint poS'Css.on nntil the 
death of R, which occurreil in I8<i7. L was thence* 
'forvrard, until her death, on April 19th, I8C9, m sole 
possession The plaintiff had ohtained a certiheate 
of heirship to L under Bombar Repilation VIII of 
1827 The defendants were L'a first cousins once 
removed. They claimtsl under a deol of pft exe- 
■cuted to them *datc<l 27th rebruary 18f>9 and duly 
recistered The Subordinate Judi^c al/owcd (he 
p'aintiS’s claim, holding the deed of gift to be ulfm 
tiretbothas to the moveable and immoveable pro- 
perty. On appeal to the District Oiurt, the Judge 
varied the decree of the lower Court, boloing the 
deed of gift to be ultra tiru only as to the 
Immoveable property, and ho vaneO the decree 
by awarding to the plaintiff as heir of L the 
immoveable property only On ap^Kat to the 
Hich Court, the only question argued was the 


she took an absolute estate, and, being as she teas 
nvitbout issue, had complete power to execute the 
dee<l of pft in favour of the defendants. TewaRAM 
TdoRarur tv DIatbpsasas . L L. R. 5 Bom. 0$2 
HT. — ■ Law of inhtriu 

awe »rt Bombay Prciidency — Female latiru; aV 
solute eilate. In Bombay, if not in other pro- 
vinces in India, a female may take by inbrntance 


118. Brother’s son’s daughters. 

A brother’s son’s daughters arc not heirs accord- 
ing to Hindu law Radoa Feabee Dossee e. 
DooBOA Mosee Dossia . . .5 W. R, 131 

110. Daughters— J/i7o7;5Aaro lav 

—Son's daughter. According to the ILtakshara law 
a daughter or son’s daughter does not inherit. 
■KooMCD Chosdeb Roy c. ScETAKtrsT Rot 

W. R. F. B. 76 

120. — Tr«fow. The 

•daughter has no right w here there is a widow of the 
deceased Morre Vizu RAOUJfADA Rasi Ko- 
XUNDAPCBI NaCHIAB ofl<M KaTTAMA KACtnAR r. 
Dobasisoa Tevab . . . .6 Had. 310 

121. ■ Desrendantf i* 
third and fourth degree. A daughter is, on the death 


HINDU LAW— m HERITANOE— confj. 

8. SPECIAL HElRS-conld. 

(b) Females — contd. 

of the widow of the last male proprietor, a pre/erab'o 
hcirtodcsccntlants in the third and fourth remove. 
IIiMWNciit'LL 1. MlUARiJ SiM.ii . 1 Agra 210 

Burvar Sivou i' Huvsee . . 2 Agra 166 

See (loLAB Koomver v Suib SiitAi 2 Agra 64 

122. Absence of male 

usuf or widow The general rule of Hindu law is 
that, if a man die separate m estate from his kins- 
men without leaving mate issue or a widow surviving 
him. his daughters inherit his moveable and im- 
moveable property. Naravav Babui f Xava 
Hotoiiar . . , ,7 Boin, A. C. 153 

123. - " - — Unmarried 

daughter According to the Mitakshara law, a 
maiden daughter does not succeed to her father in 
preference to her paternal uncle. Toolsee f JIo- 
naDEB Raot 6 W. R. 197 

124. Unmarried or 

taamed daughters. Unmarrietl or married daugh- 


ouxADA Ram KtrLr^tniruRj Nachiar ohaa Kat- 
TAUA Nacoiar V. DoBASi.s'GA Tevar . 6 Had. 810 
125. — Self-aequired 

imtnove>il>h pTo^rty — iriifow. A Hindu died poa- 


on their father’s death, and that such vested right, 
on the death of oneof them duringthe widow’slifew 
time, passed by inheritance to her sons, who upon 
tbe widow’s death became entitled to enter into 
possession of their mother's half as her representa- 
tives The widow m Western India has only a 
particular estate for life in the immoveable separate 
property of her deceased husband. Jamivatram 
V Bai Jamra . . 2 Bom. 10, 2nd Ed. 11 

Dissented from in Laeshmibai v. Gakfat 
Hoitiia .... 5 Bom. O, C. 128 

128. Daughters as 

ro-Aeareases— Poicer of alienation or dealing other- 
tpt« icitA property — Compromise — ifermionera. 
According to the Jaw of the Dayabbaga, nbenseve. 
ral daughters inherit the estate of their father, they 
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(6) FzsfiLES— ctm/J. 

bad inbented from ber father. Tbo defence was 
that pUlntifl’s brothers excladed ber title. 
XltlJ, that, the ease being goremed by the ibtAk> 
ehata (which, and not the JlayuUia, la the chief 
authority in the (tatnagin District), the property 
in dispute descended to F’e daughter (the plaint* 
iQ), and not to !"« eons. dAKEtsai c Su^SKA 

LL.B. UDom. 612 
158. - ■ TTidoic. A 

Hinda, au iubabitant of Bombay, entitled to 
separate moveable and immoreable property, died 
vntboutmaIeissuc,]eanngawidoie, four daughters, 
and brother, and the male issue of other deceased 
brothers. Htld, that the widow was entitled to the 
moveable property absolutely and to (ho tmmove* 
able property for bfe. Subject to the mdow’a 
interest, the immoreahlc property descended to the 
daughters absolutely, in preference to the brother 
and the issue of the deceased brothers. E^5* 
JIVASDAS Tcuidas t’. DErSOVARDnat 

1 Dom. 130 

130, Unmamed 

davjhltf^Suhtt^nt marriajt and ttsut. Accord* 
ing to the lUndu law current in Bengal, in default 
of SOB, etandson, great-grandson, or mdow, the 
unmarried daughter succeeds m preference to 
married daughters , and if the unaarried daughter 
should subsequently marry and die learing male 
isaue, bet aoa will succeed to the exclusion of the 
married sisters and their male issue. Radba 

KisaiLi Maxjee r. Ham Mctsdcl . 6 W, R. 147 

140. Vanciny gifts, 

Propetig^ left ly~-’Ststef. By^HIndu Jaw, on the 


daughter, and not on the surviving sister by survi* 
vorship. KASiAKstn v NsoanATnsAM 

6 Med, 161 

141. Davghttr's estate 

— StndAan— Jai’rt fate— J/itaielhirci. Under tbe 
Hitaksbara law, the estate which a daughter 
tales m property mhented by ber father is only 


S.C. on apwal to Pnvy Council 

I. L. R. 4 Cafe. 744 : L. R. 6 D A. 15 
3 C. L. H. 405 

142. * DaughUr, Alien- 

ation by. A daughter inhetiting property from her 
father tales a life-interest only msuch property, 
and has no power of ahenation be} ond her bfetune. 
Tbe heir of the father on her death lakes the pro* 
perty as heir of the ancestor, and not as her heir. 
Deo Peesiiaii r. Lrjoo Rov 

14 B. Ii, R. 246 note : 20 W, R. 102 
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143, lliiahshafa lair. 

Under the MilAksbara law, tbe nnmamed daugh* 
ter succeeds only in pnonty of her married sisters, 
not to the uUimate exclusion of such asters’ right 
of fnheritaneo from their father. Therefore, 
when A Hindu under the Mitakshara died leaving 
two daughters, one married and the other unmarried, 
aod (he latter succeeded to the father’s estate, and 
then married and subsequently died, leaving a son 

f 


144. Sneetision 6y 

dangbttf htfore her marriage — Svlsfqutnl rtarriage 
and tirth of eon — Death cf such daughter— Sueett’ 
Sion of married sitter. On the death of a daughter 
who had succeeded before her marriage to her 
father’s estate, to the exclusion of her married 
aster, the estate so inherited by her devolves upon 
ber mairied aster who has, or is likely to hare, 
male issue, and not upon her own son* TnrrMom 
DaSI r. NtBAJlEB (^.ri>E» Gcpta 

I. L. R. 0. Cftlo. 164 : 12 C. Ii. R, 876 

146. , DavtsliteTB— Maharashtra 

Sehoot —Sueestsion— Place of (iau7k(er tn (ke list 
of heirs. Held, that, according to the J/aAanirAtni 
school of Hindu law, the daughter !sa preferential 
heirto the widow of a predeceased brother's sou, 
or to tbe adopted son of such widow, where no 
autbonty for tbe adoption has been given by the 
deceased hnsbaod of tbe adopter. Hihatehand 
Ilaratchand v. 1/tmthand, /> A. B. 9 Bom. SI, 
xefctied to Sita Ram t>. CaiBTAMAH 11002) 

I. L. R. 24 Aa 472 

140. Daughter’s poieer 

of alienation. Under the Hindu law, a daughter 
wboeucceeds to an absolute and several estate 
ID bet father’s Immoveable property may, if she 
has no issue, make a gift of that property in her 
lifetime ot devise it by will, and ber devise© is 
entitled to hold it against her own heirs or the fae'rs 
of her father. Haiubhat v, Damodarbuat 

LL. R. 8 Bom, m 

147. Daughter's power 

of alienation. According to the law of tbe Presi. 
dency of Bombay, thedanghter of a Hindu dying 
without male issue takes absolutely, and may 
alienate lands by deed or devise them by will. 
Babaji V BxiAii Gasesb . I. L. R 6 Bom. 660 



take not only absolute, but several estates, and 
consequently, when without any issue, may dis- 
pose of such property during hfe or may devise it by 
wilL The rule is different lu Bengal and Madras^ 

7s2 
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127. CkiWeas 

tcidou-ed daughter. A childless wdonca daughter, 
hai-ing no possibility of continuing the line of 
inheritance, can ne^er inherit LcznECMOKEE 
Dossbe V. Taramonee Gooptea 

1 Ind. Jur. O. S. 22 
Marnh. 29 : Hay B7 

138. Bltlaktharalate. 

Semile.: According to the Mitakshara Ian, a mar- 
ried daughter with male offspring is entitled to 
inherit in preference to a aoniess widowed daughter. 
GoCOOLAHUND DA3S r. WOOMA Daeg 

le B. L. B. 405 : 23 W. B. 340 

In the same case on appeal to the Pnry Coun. 
cU it was held that in the case of inheritance by 
daughters on default of nearer heirs no preference is 
awarded by the authorities recogmted by the 
Benares school of Hindu law in Upper India to a 
daughter who has, or is Ukely to hare, male leiuc, 
over a daughter who is barri.n or a childless widow 
Stmhli Under the law of the Snares school, a 


•• JJ. at. st wuiu Uu« 


L. E. 6 I. A. 40 


130. ■ ■ — . - - - Barren daugh- 

Ura Sonleas or barren daughters ate not excluded 
frominheiitiiaeeby their sisters who hare male issue 
SoiMAKl AMMAL V MClTAJtMAI, 

I. L. E. 8 Mad. 265 


130. I — — — 

ters~-DaughUr havt^ aon-^Priontg—Unendoa^ 


ha Ting a son ; such prionty of clans depending on 
the sereral daughters being respectire^y endowed 
(sadhan) or unendowed (nudhAn), the unendowed 
daughter having the preference. Bakubai v. 
hlABCEHASAI . . . . .2 BotO. 5 

131. Test of daugh- 

ter's priority. On this side of India baring male 


132. — ■ — Sight of auc- 

etsston of daughters to father's estate. Betdi that 
comparative poverty is the only criterion for setthng 
the claims of daughters on their father’s estate. 
BaJcuhai Y ilatichhabai, 2 Som. S, und Foil V- iVtf- 
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8. SPECIAL HEIRS-con/i. 

(5) Feaiales — eontd. 

rolum Bapxt, 6 Bom. A- C.1S3, followed- Where, 
therefore, two of four daughters brought suits 
claiming each a moiety of their father’s estate, to 
the exclusion of the two remaining daughters, and 
such remaining daughters resisted such suits on the 
ground that they were entitled to the whole estate, 
^Dg poor and needy, while their sisters were neb, 
and It was found that such remaining daughters 
were, as compared with their sisters, poor and needy, 
the Court dismissed such suits Atmn KrnuRi v. 
Cuakdra Dai , . . I, L. E. 2 AIL 661 

- Mtlai'hara, Ch. 
0, v. IS— Baugh- 


103. 

I, t. 3. V. 1\, and Ch U, 


right of suceuaion to father's estate — ileaning 
of “ vnjtTovidei” for. The estate of a deceased 
Hindu governed by the law of the Mitakshara was 
in the possession of one of his daughters who was in 
poor ciioumstances. His other daughter, who was 
well off and possessed of property, claimed to share 
in such estate, contending, with reference to the law 
of the Mitakshara, that, as no pronsion bad wen 
made for her by her father, she was ‘ ‘ unprovided 
for within the meaning of that law, and therefore 
entitled to share in such estate. Meld, that such 
expression must be construed irrespective of the 
aonrees of pronsion or nen-provision. 

DaBbo . . . . I.I*.E.4Aa043 

j34^ - Sueeesaion 

among daughters— Test of right to •'nSefff—C'offlM* 
rofite ootrrfy. In the Presidenoy of Bombay, the 
nnnciple of Jaw which governs the succession of 
5 ..,1 .... ,, !.«.«• to tb^r father’s estate i» 

. , . .,1 ■ Ml i . ■ 

1 1. ( "i • !.\“ * v r 1, ‘6 the 

-.VI ‘'i- • m • . : ■’ ’ -perty 

... 1 • I .,»■ . a • ' . ■. '.o \ t Basa- 

WA . . . . 1. L. B. 23 Bom. 220' 

j35^ — Harried daugh- 

ters. Married daughters are not excluded from sut- 
cesMon by either the Dayabhaga or Mitakshara. 
Besodb KoomaREe Debee v Purdh^ 

W. E. 170 

1S0_ — — Lav of tnherii- 

anee tn Presidency of Bondray— Daughter, 
of »n Bomlay, in property inherited from her pa- 
nnls. Under the Hndu law as prer\^“f,“ 
tte Presidency o^Bombay. a ^ughter^ 

heirs, and 
285 


which passes on her death to her ®”“T,;;VniETiP- 
not to those of the preceding o^w^r. 

BAi V Kahrujirav . I. L. B. H -oo"* 

rwfw'O” t>} 

•‘“f. "T 1 I 7. property 

•ording to 
absolute 
1 descends 

to her own heirs, *•<•» to herdaugnwia th 

Bion of her sons The plaintiff U 

her mother. Y, to recover certain property wmea * 
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had inhentfd from bfr father. Tho defence was 
that plaiotiS’s brothers exelnded her title. 
DfM, that, the case Wing goTettied by tb^ hbtib* 
ahara (vhich, and not the 5Iayukha, la the chief 
authority in tho I’.attiagiri District), tho property 
In dispute descended to !”« daughter (the pbiat* 
iff), end not to T’s eons. Jasosai r. Snxoiu 

L L. D. 14 Bom- ela 

138. Tritfotr. A 

Hiodu, an inhabitant of Bombay, entitled to 
separate moveahlo and immoreable property, died 
without maleissuc, lea ringawidow, four daughtera, 
and brother, and the male issue of other deceased 
brothers. Ht\d, that the widow was entitled to the 
znoreable property absolutely and to tho tmmore. 
able property for life. Subject to the widow’s 
interest, the immOTeabk property descended to the 
daughters absolutely, in preference to the brother 
and the issue of the deceased brothers. Pattt* 
JIVANDAS TCIilDiS I'. DEVStlVlRDnit 

1 Bom. 130 

130. - ■ .i- Unmamti 

iavghltT'^Siibu^tnt marriage and issue. Accord, 
ing to the Hindu law current in ^ngal, in default 
of eon, ctandson, great-grandson, or widow, the 
unaarried daughter succeeds in preference to 
married daughters { and if the onmarried daughter 
shoultl subsequently marry and die leaving male 
issue, her son will succeed to the exclurion of the 
married sisters and their male issue. RanHA 
Kishe-c Max«e V. Rail lIcnsTJCm . 6 W. B. 147 
140. ■ ' Dancing giris, 

Prvptrly left ly^SUUr. By Hindu Jaw, on the 
death of one of two sisters to whom the joint heredi. 
tary ofilce of dancing girls attached to a pagoda 
had pas'icd on the death of their mothev, the &axe 
of the deceased sister in the office derolreson her 
daughter, and not on the surviving sister by aurvi- 
Torship. KaiuKsm v. NsoansTiciau 

5 Kad. 161 

141- _ Davg'hter't estate 

— 5tri'«f^an— law— J/itats^aro. Under the 
llitakshara Jaw, the estate which a daughter 
tates m property inherited by her father i# only 


)n appeal to Prisy Council 
I. L, E. 4 Calc. 744 : L. E, 6 L A. le 
3 C. L. B. 468 
—7-; DavghUr, Alien- 


ation by. Adanghter inheriting property from her 
father takes a hfe-interest only in such property, 
Md has no power of aUenationbejond her Lfetunc. 


HINDU LAW-INHERITANCE— 
8. SPECIAL HEIRS— confd. 


(6) Femaixs— < onlJ. 


143. . 


- J/itaibsAonj late. 


Under the Mitakshars law, the untnamed daugh. 
ter sneers only m pnonty of her married aisters, 
not to the uliimato exclusion of such sisters* right 
of inheritance from their father. 'Therefore, 
where a Hindu under the Slitakshara died leaving 


144. - 


Succession by 

daughter ht/cre her marriage — Sultrqaent marriage 
and 5iffA of son — Death of eueh daughter — Sueets- 
Sion of married sisfer. On the death of a daughter 
who had succeeded before her marriage to her 
father’s estate, to the exclusion of her manled 
rister, the estate ao iohented by her devolves upon 
her married sister who has, or is likely to have, 
male issue, and net upon her own sod. DtrrMOVi 
Dasi r. Nibativk Csd^tieb Grrra 

I. L. E. 9. Calc. 154 1 12 O. L. E. 376 

146. — Daughtore— '.JIfaJitfrasAfra 

School — SticesssioR— Place of daughter tn (he fist 
of hetrs. Held, that, according to the hlakarathtra 
school of Hindu law, the daughter Isa preferestiid 
heir to the widow of a predeceased brother’s sos, 
or to the adopted son of such widow, wb*:*xr'j 
authority for the adoption has been given iylir 
deceased husband of the adopter, ^ithol^atn ' 
Ilarakchand v. Uemthand, I, L. Jl, 9 Bon. X.' 
refened to Sira Rail v. CaiSTasurr flKCj 

LL.R.24AX-3X 
146. Duvjrde' 

of alienation. Under the Hindu law, a: 
who eacceeds to an absolute and 


147. - _ 

of alienation. According ti 
deiwy of Bombay, the daieisi-- r ^ 
without male issue U5cr ic .r ■ 
alienate lands by de»d g* — 
Basaji V Oar^r; 

148. ; — ; 

0/ aurvirorship— •’'•■ir ga; =— 

in the laic of Bomfee'iss.-.e-zri^^—.^ 
these parts of the is — s — _ — 

the doctrines of daTlr — 
take not only shwis. — — ^ 
consequently, wier — ■. — ^ 

poso of such proyy— 7__. 

will. The rulea 
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where daughters take by inheritaru.e A joint estate 
with rights of survirorship. Result oi the apph- 
eatioD of the Bombay rule to widows stated. 
BuLAEiris V. Kesuavl^l , 1. L. R. 6 Bom. 85 


149. CMdlaa 

dnuQlitCT — Joint estate — Survn'orshtp. It, holding 
estates in Bengal jointly with his brothers as an 
undrvidijd Hindu family, died, lea-Ting & widow, S. 
and three unmarried daushters, B, ft il, and N, 
Oil her hiiAbaiid’s death, B continued to reside with 
her brothers, and was supported out of the incoiue 
of the jo'nt estate. All the daughters niarnetl 
during the lifetime of S, and B become a widow 
without having had a child After S's death and 
during the lifetime of S M, N also became a child* 
less widow. S Jtl died after her mother, leaving a 
son if A' R K, on attaining majority, sued to 
recover, with mesne profits, a four-anua share of 
the ancestral estates to which he claimed to be 
entitled on his mother’s death as heir of i?. and 
from which he alleged he had been <1 spofseos^ by 
the renresentitives of Rt brothecs, whom he made 
defendants in the suit, joining B and N with them 
as CO defendants Held, that B, being a childless 
widow at the time of her mother’s death, could take 
so Interest m her father's estate Held, also, that 
on their mother’s death S M and it, as heirs of 
their father, took a joint estate m hH8ucce9sion,aDd 
on 8 aTI’s death the estate which had come to her 
and 2i jointly survived to iV, since the fact of the 
latter being at that time a childless widow did nut 
destroy the right of 'suinvorship which she bad 

S ^viously Acqcuced by lohentauce. AwisroLaU. 
OSS ti RajONtBAHr Hitter 

16 B. L. R. 10 : 23 W. R. 214 
L. B. 2 L A. U3 

160. " ■ — Right oi davyh 

ter’s son to mntfrnnl 'jrandfather's estate— •ReoeT' 
eionere So long as a daugliter not ihsquahfied, or 
in whom a nght of inheritance has once vested, 
survives, a daughter’s son acquires no right by in* 
beritanec in his maternal grandfather’s estate. 
Amirtolall Boie v Rajnnilaint Ifttter, 15 B. L. S. 
10, followed. Where therefore J? died leaving 
issue, two daughters, B and P, and P died shortly 
after R, leaving sons, and while B was alive her 
sons and the sons of P sued as the heirs of R to 
set aside a mortgage of b'S real estate made by B 
as the guardian of her minor sons and by A, the 
father of P's soil", as their father and guardian, 
such Slut lias held not to be maintamsble Bui 
Haiubir . . X. L. R, 1 AH. eOS 


161. — — Daughter-in.Iaw — Sueeu- 

heiress 

law 


152. — Priority of 

daugJi'er-tn-lau) to a pateriuil first eoutin. A Hindu 


widow, who had iiihcnted the estate of her sepa* 
rated husband, died leaving her surviring a widowed 
daughter in-Iaw and a first cousin of her deceased 

l,„,l,....l .A C-... . ..... . . Jjj gjjJJ 

cover po'ises- 
Icft by the 
Residency of 

Bombay the danghter-indaw was entitled to suc- 
ceed to the property in priority to the jMternal first 
cousiu of her deceased husband. V’itiialdis 
J lAXirKDis 1, jE^nrBu . I. L. R. 4 Bom, 219 

163. - _ — Jlitaliharalate. 

Udder the Hitakshara and usages obtaining in the 
District of Bchar, a daushter-in-law, whose hus 
ban<l has predeecaeed his father, is not in the 
line of heirs of her father-in-law. Per Hir/ER, J . — 
A daughtcr-in-lau, not being a joint owner with 
her father-in-law, cannot after his heath take his 
estate by light of stirvivorsbip. Axanda Bjbi v 
Now.sit Lal . . . I. L. R. 9 Calc. 315 

15A Mai/ulha — Pro- 

perly giien to a leoman ly a stranger— Veivlution of 
such property— Daughter's daughters not enMed to 
it— Ban's u'ldoio pri/erred as yolratasaptnda. By 
the kiw of inlieritance isid down in the Hayukha, 
a house given to a married woman by a stranger 
to the family and her own earnings devolve on 
her death as if she bad l^en a male. The daugh. 
ter-inlaw of the deceased owner succeetls, there, 
fore, ill jirefereiice to the daughters of a deceased 
daughter. Bit Narmada •. Bsacwaktra! 

I. L. R. 12 Bom. 605 


J66, - Pather’8 sister— J/otter’a 

brother— Bunil/tus. .According to the Hindu law 
current in the Hadras Presidency the father’s sister 
is not entitled to inherit lu piefereme to the 
niolhcr’s brother. Semlh . per Wiuuksoa, J - — 
The father’s sister is a bandhu. Narasimma v. 
Margaumal . . . I. L. R. 13 Mad. 10 


159. . 


. Father’s half-sister — Suc- 


cession — AVolAer’s brother. In the Bombay Presi- 
deucy the f.ither’s half-sister succeeds in pnonty 
to the mother’s brother. Saouna r Sadashiv 
Pasdu Moke (1902) . I. L. R. 28 Bom. 710 

157. Qrand.daughter— 

skoraiaw. According to Jlitaksbarn law, a sons 

daughter does not inherit. Koomdd 

Roy V. Sestakvvt Roy . "W. B. F. S. to 

153 DandJiu — Son's 

entitled to inherit to 


daughter A son’sdaughter 
her grandfather as a bandhu. 

Po-.-».L . . . I. L. B. 14 Mad. 140 

250 — i>aii9Titer’a 

daaghiT. On the principle laid down in Rallanna 
V. Ponnal, 1. L R 14 Mad 149. n daughters 
daughter is, in the absence ot preferential males 
heirs, entitled to succeed to her granafather as a 


/ 
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HINDtJ LAW— INECEIIITANCE— fcufA 
A SPECIAL HEIRS— fon/cl. 

(ft) PEMAtES— fon/rf. 

bandhu. RAsiAfrA Upayas v. ABPMCOATn 
Udavak . . . L L. R. 17 Mad, 182 

BiS-stDRAR V. GA>Esni I, It. R, 22 AIL 338 

leo. DauQhItr of 

fredfceastd ton — Great ^rnnrfwn of a brother^ 

Gofraja-aujijji'fa— BandAu. AccoriRng to llitwlu 


HINDIT LAW— INHERITANCE— con/if. 

8. SPECIAL HEIRS— fonfj. 

(i>) Females — contd. 

in absolute terms by the Hiotlu law. The duty I9 
indefietideDt of any assets left by her. The ex- 
iwnses of performing the funeral cercinonie-j are, 
therefore, a charge on the son’s estate. Acconiing 
to V'ljnanesbvirara, where an act is directed to be 


Pabjarar . .‘ . L Ii. R. 20 Rom. 178 

WL - lAother. Bj- Hindu law tbo 

mother is a possible heir under certain circuu* 
stances. Tara SooSDCT.EE r Rasr lIcr.-rJtmEE 

12 W. R. 78 

162, — - — ~ ifother't tnheril- 

an'e from ton. According to Hindu law, a mother 
inheriting Irom her son has not an absolute pro- 
perty in the estate, but metely a hfe-interest, with- 
out power of alienation. BACDiR.iJcr r. Venca- 
TAPPADtr . . . • ’ . 2 Mad. 402 

SOO m-.. , ... •, 


A. JLi. Iv. bj Rom. 2d 

lee. Grandmother— Paternal 


husband dying without male issue. A Hindu dieil 
leaping by tus first wife, who predeceased him, 
three eons, from whom he had separates), his second 
tnfe, and a minor son by the latter. Ihc minor son 
A nA s-i. .... rr-»J -t..* ♦>.« .^.<1... — - ..j. » 


164, “ JfoMerV rtqhl 

to succeed to a ehildless son's projxrti/ — Prionlf 
of the wiotJifr oier the father — ililalshara lav — 
ilayvlha lav — Lav «n Itatnaytri District. In the 


ukiuii- itu lauwi. iue iiikC «ji uie Mayukiui, uias 

the father is to be preferred to the mother, bring 
directly opposed to the rule of the Mitaisbara, 
cannot prewail In the Ratnajnri District. Bat- 
EBISRKA BaPUJI APTE V. LAESRSIAK DtJIKAB 

LL.R.14Bom.e05 
165.- — ■ Mother inhentiny 

to her son fates a Umited estate— Funeral ceremonies 
of tnolher—Son's rehyiout duly to jierfurm tAem— 


uuwu as a religious lujuuciiou oinoing on her son 


I. L. R. 24 Bom. 192 

167. -t.- A- 

•poinl'd da ' ... 

sister’s dai , 

daughter ” 
theadoptio 

sent day. ‘ ' • « ■ ■ 

168. //i«5anife niecej 


The defendant haring taken possession of her 
stndbanam property on her death, the plaiotifls 
now sued as heirs under the Hindu Law for posses- 
aioa. Beld, that the plaintiffs were entitled to 
succeed. Vekeatasubramakusi Cbetti r. Tra- 
TABAMUAR . . . L L. R. 21 Mad. 263 

169. SistBT— JfffaliLira late. Ac« 

cording to the law of the Slitatshara, none but 
females expressly named can inherit, and the sister 
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HENDD LAW— INHimiTAiroD-tfoftfrf. 

8. SPECIAL HEIPS— con/i. 

(b) FEitiLEa—contJ. 

of a deceased Hindu, not being so named, b there- 
fore not entitled to succeed to Ina estate. CaBri 
Sahai v.JiuiLo.J. L. li.2AlLii$ followed. Jauat 
Nabain t’. SUEO Das . I. L B. 6 Aa 311 

170. — SUIer'ii dattjh‘ 

Icr. According to Hindu law, neither » sister not a 
sister's daughter tan inhent. KtM Persilid 
S uB^ t’. BiiOibabce Dabee . 2 W. R.180 

Astrrrn CutrsDEB Mookep.ies » Teetoobam ( 
CiUTTEBJEA , • . .6 w. B. 2 X 5 1 

171. - - — ■ I SIttalshara law | 

•~—21ali solraja sapSnda-s. According to t>ie Mitah- 
shara law, a sister is not m the line of heirs, and 
is not entitled to succeed in preference to male 
cotraja-sapindas. Juuxssto Kooep. t.. Uccm 
Roy . L L. R. 0 Calc. 725 : 12 C. L. B. 460 

172. — — Bmtter A 

sister cannot succecil her brother as hnr by Hindu 
law. ItezKisi Dasi i. Kadeesatii Gnoss • 

5 B, li. B, Ap. 67 

RAMOVAt Deb i'. ItAQiiEE . 1 W. B, 227 

ASUNO CWJ.VDEB IIOOKEWEE V TeETORAM 
CUATTEIUEA . . . . 5 W. B. 214 

173. ^ . j i — '~~tT Uombai/ 


HINDD LAW— INHEBITAKCE-con/d. ' 
8. SPECIAL HEIR&-eon/J. 

((i) Fsmales — contd. 

175, — ^ tats 

ohsofi/Wy tn tertraUi/ — Ihuyhtert. In the Bombay 
Pre«ideai.r sisters take by inheritance from a 
Iwother absolute estates in screralty. Oa the death 
of a sonVithout learing wife or child, his estate 
goes to his|njothef, aod on her death to his sisters 
as bis heirs The sisters take an absolute estate in 
sercralty, and Dot as joint tcnanK Rjvdabai r. 
AtfACaABtA . I. L. B, 15 Bom. 206 

176. — Cousin oa foiir- 

nnl side once removed. Under the Hindu law, a 
snter suctecds as heir to the e*«tate of her deceased 


177. Sister's riySt of 

fueesition in preferenes t; sUp'mnlher or {mlerivit 
first cousin. Under the Hindu lew as prcsailing in 
the Presidency of Bombay, a fulbslstcr is thethelr 
of her deceased brother, i'n weferenee cither to his 
ete{>.&}otber or [oternal first coatin. Vinaynt 
AR'infrav Ltf'rthmtbii, JfBom. II?; S ir. E. 
r O. Jl ■ 9 2Ioo. I. A 51f> : SAnUarnn ^ads* 

. shiv Adhilwn V. Hitahhni, J, L B 3 Son 353, 

I fol’oiPed. LiKSBwrt DadaHa'siji 

I. L. ft. 4 Bom. 210 

, 17 B. - 

I an/t unendowed, eiualvti^tof. Hindu aisten, when 
I they succeed, take e-iually. An unendowed^ sister 


lBoin.U7 

•On appeal to the Priry Council. 

3 W. B. B. 0. 41 ; 0 Moo. I. A. 616 

17A — -Late of W’atera 

India — riraniifrodoya. Under the Hindu lawpre- 
Taibng in H'estern India, as sister succeeds to the 
estate of her deceased brother in purierence to » 
separated and remote male relative of the deceased. 
The Viramitcydaya is an authonty in Benares 
latbes than in Bombay, and its doctrine— that, 
where there has been an intervening holder between 


i. ir. B. 6 JdOUi. Ilu4 

170. Daughter of a 

yrtieccasei son. In the bl'tnd of B.>nibay the 
sister’s place as heir is to be determined by the test 
of Mayuiha. Both under the Jlayutha and the 
Mitatsbaca. the swtec comes in as a gotraja-^apuwia, 
and as such must be postponed to the brother’s 
son. who 13 a sapioda Moui FtJjtsa'iTuoi v. 
CntiSAKDAS Natha . I. L. R. 24 Soto. S83 


skara nni authontu of. A Hiauii oi^ 

Tiossessed of certain immcveable property situatca 
in the dnlrict of Thana, m the Northern Kontsn, 
leaving him surviving a mother, a full-sister. * 
aerara'tcd half-brother. His mother 
>.?; and held it till bet death 


LaLshmoai, 1 aii»« • , 

must be regarded as of geotiM 


authority in the 
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DIGEST OF CASES. 
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.'HINDU LAW— INHERITANCE— c<mW. 
8. SPECIAL HEIRS— conW. 

(b) Females — con/<I. 


to. It ii settled law that a mother cueewling, on 
the death of her son, to hia iinmo> cable property 
takes only such a limited estate in it as a iuodu 
widow takes m the immoreahle property ol her 
husband d\ing without male issue, and that, oq 
hex death, her son's heir succeols to •uoh property, 
SAsnituM Sadjsuiv ADMlKni r Sirtnei 

I, Xk R, 3 Roni, 353 

18L A sister mav 

succeed to her brother and sue for th" rccovirv of 
property unlaufuUv alicna'eil by their mother 
"hich the latter inherited on the death of her son. 
Krrm Ammal r. Radakkistsa Ait as 

8 Mad, 88 

182. - Pf.only of «ultr 

nnd half-iitUr. In the Presidency of Bombay the 
sister and half.slstcr inherit in priority to the step- 
mother as t\ell as to the brother's wife oml the 
paternal uncle's wiilow. The Uw as to the suctess- 
Sion of a fulbauter m the Presidency of Bombay 
does not rest solely upon cither the MiCaUbara or 
the Majukha, but is built uMn both taken coo- 
jointly. The case ol .tiianJMV r. Z>if 

inibir, 1 Bom. 1}7 0 Moo. I A decide-) 

that in the Presidency of Bombay the tcrai 
“brothers” occurring in tho Mitakshar* (ch. U, 
B. 14, pi, 1) should bo token to include sistm. 
As the term “ brothers, ” while including sisters, 
introduces them after brothers, so the tern “half- 
brothers ” must be regarde*! as ineluding half- 
sisters and as bringing them in after half-brother*. 
Kessfruai f VAI.AB Raoji 

1. L. R. 4 Bom. 188 

183. — Ifalf-sitter— 

SapttiAa. In competition with a sapinda of the de. 
ceased, a half-sister cannot cucceeil acccrding to 
the ^Ltaksha^a Kemahavelu i' Vibaxa CJors- 
DAK . . . . 1. Ii. R. 5 Mad. 28 

MOTHOOR-AlTATn MoZOOStUAB 1'. ECSOIF Au 

KBA't 14 W. R. 350 

184. ■ Dharvar di$. 

, frict— 5uceeMion— Staler— fJrolArr’e tn'Joic. In the 

district of Dharwar a sister is preferred as an heir 
■to a brother’s widow. RopRArA v. Irava (19f>4) 

I. L. R. 28 Rom. 82 

185. - Sister’s daughter— 

DauoWiaga — J/rtrAbip— ^i«fer’« ^ dav<jhter's son 


HINDU LAW— INHERITANOE— oonli. 

8. SPECIAL HEIRS-ccmW. 

(b) Females — conW. 

for a certificate under Act VII of 18SD to collect 
tho debts duo to tho deceased. Held, without ox* 
pressing ft final opinion on tho question, that prirnd 
facte ft sister's daughter and n sister’s daughter’s 
son are not heirs under tho Dayabhaga law, and 
arc therefore not entitled to the certificate. 
KutSON'A pADA DCTT V SECHErAHV OP .SrXTB FOR 
ISDU(190S} . . . 12 0.W.N.453 

186. Prostitute— Bide of Mfrit- 

aneen fleeted h'j manner of fi/e— J/amier projfilufes — 
.^Ifl XXI of IS50. A martietl llaraver woman 
deserted her busb.snd and livc\l m adultery with 

... , . ...... Of 

iated to* 

• the two 

I iters and 

obserred caste usage. The cider daughter died 
leftTing property in land. Held, that the sister 
aueeecded to the deceased in preference to the 
brother. SIVASA^■0C r. Misal 

I. L. R. 12 Mad. 277 

187. ..I — I Proeiitute— 

Sveeetston to j/roperty of degraded leoman. In the 
absenco of any local custom or usage to the coa« 
trsry a woman of the town is no bejr to her deceased 
sister, who was also a womsn of the town. Stva- 
«anyu v. J/inol, I. L. B 12 Mai. 277, distiniruish. 
ed A woman of the town, who is n. Hindu by 
birth, does not cease to be a Hindu by reason of her 
degradation, and succession to her property is go* 
Temesl by Hindu law. Sarxa Moyee Bewaii. 
SCCPETABYOF STATE FOR InMA 

L L. R. 25 Calc. 254 
2 C. W. N. 87 

188. Sou’s widow — Property of 

falher.in-hie. IVhere a son prcdeteaso'I his father, 
an'l the son’s widow subsequently succeed* to her 
fafher-in-Uw’s property ss his heir, she takes the 
same cstato in it bs she does in property inherited 
by her from her husband. fiAnADiUR Bhat 
C^XDRABIIAGABAI . 1. L. R. 17 BOUl. 680 

188. Step mother — "Mother ’’ — 

ilttaf eharn—Kiav, in Bomhiy. The step-mother is 
not included by the liitakshara within the term 
** mother.” But, although a ateji-inothcr cannot m 
the Resideacy of Bombay be introduced as .an beir 
umW tho term “mother,” jet, as the widow of a 


heirs the step-mother, the brother’s wife, and the 
paternal uncle’s wife succeed in the Presidency of 
Bombay. Kessebbai r. Vaiab ReoJi 

I. L. R. 4 Bom. 188 

780. — 5lrp.fnolher pr e- 

fiToUt to Vidote of ha'f.lroPttr, ^ between tho 
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( 49C9 ) X>tGESI OE CASES. 


HlIfDtT lA'W— INHEBITANCE~<e»l«f. 
8 SPECIAL HEIRS— conti. 


HIBDH LAW— riTHEKITAK-CE-fonW. i’ 
8. SPECIM. HEIRS-tonW. 


(b) FESfALES — conid. 


MABAr V. TtTKARlK , I, L. B. 11 Bosi. 47 

WL Sltfak^ara Vw 

—Siicceanan to sttpsa-^. According fo the Blilak- 
fihara scbooJ of Hindu law, a step tzio(bcr, not being 
OEP ai the females expressly named in the MiUk. 
sii.ira. and not being included undei tbc term 
“ mother ” in Ch. II, a 3, v i, cannot inbent from 
her deceased step-son. Court Sahm v. Hikko, 
1. L Ji. 3 All- 45 ; Jagttl J’aroin v. Sh*o Doi, 
1. £. Jt. S All- ill : Lola JoU Lai v. Huroni Kotr, 
£ L Ji. Sup. I'd?. 67 ; Ktisarbat v. liiihb Raoyt, 
I. L. Jt, 4 IJoTfi. ISS , and Kutnarartlu r. Virana 
Oovndar), J. L £.5 MnA. JD, referred to. Ram* 
K*ND V. SrroiASi . I. L. R. 16 AIL 221 

192. — — Jtiyht of atep- 

mothtr to iuccttil to Iff tttp «n in preftrence to ki$ 
jAlfTnal fint cousin A step motlier succeeds to 
the property o! her 8tep.son m preference to the 
arep-sob'a paternal uncle’s son RcsaooivAt v. 
Zn&stiiBit . . Z. L. K. 19 Bom. 707 

193. — . — Ffllcrewil ttne/e. 

Under the Hindu Uw nhicb obtains in the ftwi- 
dency of Madras, a step-mother doe** not succe^ to 
the estate of h^rstep son lo preference to a paternal 
uncle. Knmnrrti'clu v I'lrano Qjnndan, 1. L R 
6 Mai. ^9, and J/udammaf v. I’en^ LuHshvn 
Aniiuaf, 1. L R 5 Mai. 3!. appioved. Mavi <’ 
CHiNstAiiMAL . . I. li. B. 9 Mad. 107 

184. - . ... - . — — — - — .1, Ca7otra->''Tpin. 
ias According to Hindu fan current in the 
Madras Presidency, nscep-aiothec doesaotsucceed 
to the estate of her step-syn in preference to his 
grandfather’s brothers grandson, R*»rAs\Mi t 
Nabassam* , . . I. L. R. 8 Mad. 133 

195. , — — Sap)nias — 3/j- \ 

lnla?iaro lau.. In competition Mrth o sapioda ol I 
the deceased, a step-mother cannot succeed accord- ' 
mg to the Mitakshara. Kumabateeu v. Viraba i 
Gocadak . • . 7. L. B. 5 Mad. 29 

196. Poteniof prired- 

mothef. A Hindu step-mother « not entitled to 
succeed to a deceased stepson before » parternil 
grandmother Mcttamal v Yesoa Laksmiast mal 

l.Ii. B. 5 Mad. 33 

107. Step mother and step- 

grandmother — iUlakahara lau. According to 
fititafcshara, in a divWeil family a step-mother 
cannot succeed to the estate of her step-son or a 
8t«p-gTar>dinottiei to the mate o{ her )>t^>grand- 
Bon Lala Joti L*l V. Durasi Koweb.*’ Lal 
K owEft V Jaibaran Lal 

B. L. R. Sup. Vol. 07 ; W. S. F. B. 1T3 

196. Widow and Co-wldow — 

lleir OH azhauH<on of of? apictfiti hetra. Ihe 


(6 ) Femai£ 3— confi. 

members of the “ compact senes ” of heirs specific. 
ciUy enumerated take in the order of enumeration 


exhausted, the right of the widow is recognised to 
take her huihand’s place in competition with the 
representativo of a remoter line- NAHALcnAND 
Harakcraxd r. IlEstcnASo 1. Ii. B. 9 Botn. 31 

199. - Brother cf km- 

band. According to the Payabhaga, a Hindu 
U'ldow is the heiress of her husband in picference to 
hw brother. Chunoer Kaxt Sctbmah o. BuxsnER 
Deb ScRsun . . . . 6 W. E. 9i 

200. — Right to aueeegi 

to fatnily property A Hindu widow’s right to suc- 
ceed to her husband’s ancestral undivided property 
« only as hw imracdiate heir A widow can only 
inherit iatniiy property where there has been a 
partition among tbo co-parcctiers, of whom her 
husband w «« one, or « liere the w hole property has 
rested m her husband by the death of all the other 
co-parccners The widow of an undirided Hindu, 
who le.sres a co-parcencr him surviving, has, liko 
tho Widow of a divided Hindu who leaves male 
issue, merely a right to maintenanec tt’here there- 
fore a widow sued for a Palaiyappattu as heir to the 
surviving brolher of her husband t JJalJ^ that the 
suit must bo dismissed. PecPamptut Virasiasi 
i Arrv Rap . . . • 2 Mad. 117 

201. — HaugMere A 

Hindu widow, whether childless or not, stands next 
in the order o! succession on failure of male issue. 
\Vhere A had tw o wive«, R and C, and £ predeceased 
A, leaving t^ee daughters, and C survived A and 
was childless i J/eli, that C succeeded to A'a 
property m preference to the three daughters. 
Perajimai, V Veseataiimai, . 1 Mad. 223 

208. • — ■ — ■ - ■ - - — Estate of hua. 

bnnd'ebnAhtT. //«?(f,thatunderHmdu law a widow 
was not entitled to inherit the estate of her bus. 


ssUauax'se .... lAgin-afA 

203. Estate of hvs- 

harid'a uncle. Ileli, that a widow cannot, under 
Hindu law, cKim to inherit the estate left by her 
husband’s uncle, and could not consequently ques- 
tion the title of the defendant (widow of another 
brother's son), who was admittedly in 
the estate claimed Ooctree v. Oombao Kc•o^wAB 
1 Agra lay -- 


Uaa vBiAavi A sonlcss widow of a Saragi Agarwala 
tafcca, by the custom of the sect, an absolute in- 
terest in the seU-acquired property of hre "iJJ 
SitEo SiKoa Rai v. Dasho 


- Join fair — Son-. 


6 N. V7. 382c 
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DIGEST or CASES- 
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HINDIT LAW— nfHERITANCE— con«. 

8. SPECIAL HEIRS-font/. 

(5) FEMiiES — eonld. 

AIErm«i by Privy CouikU in b t. 

I. L. R. 1 All. 088 

205. Kho}ai—S%»ttT. 

The wtlow of a Khoja Mahomcdan who has died 
childless and intestate succee<Is to her husband’s 
estate in perfcrcncc to his sister RARistATBtl n 
Hibbai . . . , I. L. R, 3 Bom. 24 

208. Utt^hand'i hrO‘ 

tK(T-~ilitalf}tara laxe. IV'herc the Slitakshara law 
prevails, the widow of a member of a joint Hindu 
family cannot succeed to her husband in preference 
to the husband's brother, and is no heir to her 
brother-in-law, or to hia widow, after their death 
pAhEE PlBStUD t. Mshaboodhv 7 W. R. 202 

207. — Propert’j <ie- 

quirtd by funds dsrnrd from aner»frtii estate Where 

E opertj IS acquired bj the members of a joint 
indii family from fumU derived from the ancestral 
property and held by them in joint possession, on 
the death of one of them bis share does not devolve 
on bs widow Teeknoo t Slooxisii 

7 W. R. 440 

203. , Htpanie ttlalt 

of husband. In the case of property of which part 
is the common property of a joint Hindu family 
and part the separate acquisition of a deceased 
brother, his widow, in default of male issue, suc> 
ceads to bs separate esUte. Kaitama NaCcorab 
V P.AJAD op SI11VAUU^0AU 

2 W. R, P. C. 31 ; 0 Moo. L A. 639 

209. Riqhlof vtdow 

to fueted to hu^nd's share of partnmAip property 
Ordinary co-j-artnership projierty is not subject to 
the rule of Hindu law wbch excludes a widow from 
the succession at her husband's death to a share 
of tbe joint property of an undivided family. 
P.AMFEKSOAD TEWAFEY t» ShEO CbUEM DoSS 
THOOERA t’. P.ASIFEESQAD Tewsbby 

10 Moo. I. A. 490 


husbands immediately after whom they succeed. 
LAESmilBAI V. Ja\r.»u IIaiii 

6 Botn. A. C. 162 
21L j— j ^ Ri'jht of eurvi- 


possessur. coiiaieiai kiuaiueii au^neiiuj; luaauuie 


HINDU LAW— INHERITANCE— font/. 

8 SPECIAL IIEIRS-conf-f. 

(6) Fejiales — eonfi. 

description have interests which pass infer « by 
right of survivorship, and a widow’s right aa heir is 
excluded by the test when any of such collateral 
kinsmen survive her husband. Ihe governing 
pnnciple of the rule is co-jiareenary survivorship, 
which precludes alike the right of the widow and 
every other member of the family, w ho has no nght 
to the enjoyment of the estate before the death of 
the i«osses«or. Yemjsiul.a GAVcr.toEVAMMA Garo 
o. YESC«ri.A RAMASDor.A Garo . 6 Mad. 03 

212. Sapindas — 

Late in Lombay In the Presidency and Island of 
Bombay the wife IS a sapinda as well as a gotraja of 
her husband, and, if he die (without leaving a son 
or grandson), she, on tbe subsequent death of his 
6epaTate4l sapinda and in the absence of any speci- 
ally designated heir entitled to preference, ranks 
in the same place in the order of succession to the 
property of such separated sapinda as her husband 
would have occupira if he were living Thus the 
widow of first coui-m ex parte poferna of the deceased 
propositus was held pnor in order of succession to a 
fifth male cousin ex parte paUrna of the same. Or, 


before tbe male representative of a remoter branch. 
The Icditutes of Mann, the Mitakshara, and the 
Mayukha, although of great authonty in the Presi* 
dency of Bombay, are all subject to the control of 
Iaw and usage. Ko one of them is, as a w hole, in 
full force in any jMTt of the Presidency. In ail of 
them tbere are precepts w hich, if they ewr were 
practical law, have, for a time bejond the memory 
of living men, been obsolete. laLLUBiiAi Bapu- 
Diui V. MikKnVAEiiBAi . LL R. 2 Bom. 888 
Id the same case on appeal it was held by thr 
Pnvy Council, — By the Hindu iaw in force in 
Western India the widow of a collateral relation, 
although she is not specified in the texts amongst 
the heirs to members of her husband’s family, may 
come into the succession ss one of the classes of 
gotraja-vipindas of that family. According to the 
law of tbe Mitaksbara as accepted in Western India, 
the right to inhent in the classes of gotraja-sapindas 
is to be determined by family relationship, or the 
community of corporal particles, and not only by 


M|KUUH, It lias ueiu luai uieie was no reason lor 



( 49C9 ) DIGEST OF CASES. ( 4970 ) 


SUTDIT JjA-W— HTHEBITAWCE— cojO^. 
8. SPECIAL HEIRS— conitJ. 

(2>) FcjiAtES — conlii. 


KShAl V. JUkAKtM . 1, Xi, aL ix xiuiil. 'SV 

191. ililahhnra law 

— Succes,*tO» Jo «tej,.jtr4. Acconliiig to the llitak- 
shara school of Hindu JatT, a step-mother, not being 
one at the females exp/raslj named tn the MitAk- 
sh.ira and not being included unflet the term 
“ mother ” m Ch. II, s 3, v. 1, cannot inherit from 
her fiecoa^ stcp-son Gaan Sshnt v. JlNjbXo, 
I. L. It. 5 All. 4S : Jagat 2CaTa>n v. SAeo Das, 
1. L. It. 5 All 31 J ; Lola Jolt Lai v. Durant Koer, 
B L. R. Suj>. T'of. fi7 . A’easarJoi v liatah ^noti, 
1 L. K 4 Bom. JSS , and ^uwirmirfu t. Firana 
Goitndnn, I L. R 3 .l/orf ^9, referred to Raxia 
Hand V. SraoiAKt . I. L. E. 16 AIL 221 
192 Right of step- 

mother to j«ce«d to her e<«p «jn m pre/er«ncc to hi« 
pnlernol flr^ eovsin A step mother auoceeda to 
the iitopcrty ot her etep-von in preference to the 
step son's paternal uncle's son. Ttvs%ooBAi v 
Z 0 L£BniBSt . . I. L. E. 19 Bom. 707 

193. - Paternot nnrlt. 

Under the Hindu law nhich obtains m the Ptesi- 
denc}’ o! Jladras, a step-mother does not succeed to 
the estate olh^r step-son in preference to a natemAl 
uncle. r f’lrana Gj'tndan, I. L R. 

S ilad. S9, and J/utfamniol v I'enja AiilI«Am» 
Amnial, 1. L R S Mad 31, approw. Mam ». 
CkikkamiiaL . . 1, Ii, E. 8 Mad. 107 

194. ■ St^golra-sapitt. 

das AccoPling to Hindu law current in the 
Madras Prtsideucy, a atep-tnother does not snccetd 
to the estate of her step-son in preference to his 
Rrandfather’s brother's gr.rndAon RAsraaiarr v. 
Nakasswa . . . I. L. R. 8 Mad. 133 

195. Sapindas — Mt- 

totaJiara lau. In competition \Mth a sapinda of 
the deceased, a step-mother cannot succeed accord- 
ing to the ^litakshara Kumabatelp v. Vikaka 
Goukd an . . . X, Ii, E, 5 Mad. 29 

198. Paternal grand- 

mofher. A Hindu step-mother js not entitled to 
succeed to a deceased step-son before a parternal 
grandmother JIuttamaI- v Yenoa Laksuiabi wao 
I. li. E. 6 Mad. 32 

197. Step mother and step- 

grandmother — Jiilnta/mra Jaw According to 
hliCakshara, in a dicided family a step-oiotlier 
cannot succeed to the e'ltate of her step-son or a 
step-grandmother to the estate of her step-graod- 
son Lal.v Joti Lai. v Dctrani Kower- Lai, 
Kower V Jaikaran Lax- 

B. L. R. Sup. Vol. 67 : W. E. F. B. 173 
lea. ‘Wido'w and Co-wldow — 

Heir on exhau-tion of all specified hetrs. The 


HIITDU liATV— XNHERITAK’CE-fonW. )' 
8. SPECIAL HEIRS— conW. 

[b) Fejiales— confi. 


tnembers of the “ compact senes ” of heirs speeifi*- 
cally enumerated take m the order of enumeratioti 
preferably to those loner in the list, and to the 
tndoira of any rclatires whether near or remote, but 
where the group of specified heirs has been 
exhausted, the right of the widow is recognized to 
take her husband’s place in competition with the 
representatire of a remoter line. Nahalchanp 
Harakchanp r Hemcjunp 1, 1. E. 9 Bom. SI 


199. — - — - Brother of hut- 

land According to the Dayabhaga, a Hindu 
widow is the heire<s of her husband in preference to 
his brother, Chpnder Kaxt Scbbiae v- BoNsnEB 
Deb Sormad .... 6 W. E. 6L 


200. Right to succeed 

to faniilg property. A Hindu widow's right to sue- 
ce^ to her husband's ancestral undivided property 
IS only as his immediate heir. A widow can only 
inherit family property where there has been a 
partition among the co'parccners, of whom her 
husband was one, or where the whole property has 
vested ID her hasband by the death of ali the other 


lorcawKion sueu loi a Xaiaiyajjpskiu - ii>-u 
surviving brother of her husband i Ildd, that the 
suit must be dlsirissed PEDDAiiinTir Viramant 
i. Appo Rah .... 2 Mad. 117 
SOI, - ^ ■ Daughters. A 


property in preference to the three daughters 
Pebammu. c. Veskatasimai. V 1 Mad. 223 

202. Estate of kut- 

banH’s brother Held, that under Hmdu Jaws widow 
wav not entitled to inherit the estate of her hua- 
band’a brother, and she, having no Jocks standi jo 
Court, could not q^uestwu the title of the party in 
possession of the disputed estate. Choor-a c 
Bosuntee .... 1 Agra 174 

203. Fifate of bur- 

band's uncle. Held, that a ^'dow cannot, ^imder 


1 AglA-kiJ^ 

204^ Jaialaw—Son— 

lea* widow A soniesa widow of s Saragi Aprwala 
ta^, by the eustjm of the sect, an absolute in- 
terest in the self-acquired property of b" . 

Sheo SiNOB Rai f. Daeho . 6 1), w. 382- 
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HINDU LAW— rNHEKITANCE— 
8. SPECIAL HEIRS-<ontL 
(5) FEJtAtes— eontrf. 


Affinn«l by PriTT Council in s c. 

1, L. R. 1 AIL e 


205. Kh>i]a»~Sifltr. 

Thff «Tdo«r of a Khoj* M*honi«Ian whin h« 
childlcsa snd intestate eoecwls to her husband’* 
estate in perfercncc to his sister RAniMATBai f. 
HrBBAr . . . . 1. L. a, D Bom. 24 


208. — — ■ - -lln^ixtad'a btO‘ 

ihir — ilftaiiJiarn late. Where the Miisksliafa law 
prevails, the mdou of a member of a joint Hindu 
family cannot succeed to her husband in preterenee 
to the husbaad'a brother, and is no heir to her 
brothcr-in-tan, or to bis uidon, after their tieath 
Bases Pebshad v. MAtiASOonnY 7W. 11.292 


207. Property oe- 

qvirtd by /uarfs derired /rom aBe<»JroI tftatt. Wbere 
propertj is acquired by the members of a joint 
Hindu famiU from funds derived from the ancestral 
property and befd by them in joiot po&se«Mon, on 
the death of one of t^em his share doea not dcs oIto 
on bis widow. Teesacio t. SfooxtsR 

7 W. B. 440 


208. . 


- Separate estate 


ef hutband. In the case o£ property of which part 
IS the common property of a joint Hindu family 
and part the separate acquisition of a deceased 
brother, hia widow, in default of male i$«oe, suc- 
ceeds to his separate estate. KATTAttA NAdcaEAtt 
p. Ba/aq op S;{trAur5oaii 

2 ’W. R. P. a 31 J 0 Moo. I. A, 630 


of the joint property of an undmded family. 
BAUFEn-soAD Tewarhy V Sbeo Cbtos Doss. 
Thookra V. BASiFEnsBAn Tewabry 

10 Moo. I. A. 490 

210 . — - 

scpiTidns — Law of irrsltm India. According to the 
Hindu law obtaining in Western India, the wiwsof 
all gotraja-sapindas and samauodakss hare rights 
of inheritance co-extensire nith those of their 
husbands immediately after whom they succeed. 
LsESBSttBlt r. Jayium lltRX 

6 Som. A. C. 152 

211, Jliybt of earpf. 


HINDU LAW— INHERITANCE— rnnW. 

8. SPECIAL HEms-conf<f. 

(h) FEStALES — eonld. 

description hare interests which pass infer tt by 
nght of surnrorshiji, and a widow^s right as heir la 
excluded by the test when any of such collateral 
kinsmen survive her husband- The governing 
principle of the rule is co-jiarccnary survivorship, 
which precludes alike the right of the widow and 


212. .Sapinifrtj — 

Ltie in Lofibt/y In the Presidency and Island of 
Bombay the wife I'sa sapinda as well asa gotraj'a of 
her husband, and, if he die (without leaving a son 
or grandson), she, on the subsequent death of his 
separateil sapmcla and in the absence of any sped* 
ally designated heir entitled to preference, ranks 
In the same place in the order of succession to the 
property of such sep.arated sapinda as her husband 
would have occupied if he were living Thus the 


lull ivicc lu any jMit ui me r-nsmency. xn aa ol 
them there are precepts which, if they em were 
practical Jaw, have, for a time beyond the memory 
of living men, been obsoiete. /.ALttrBHAi Bafct. 
BRAI V. MA^ECTAEI1BA1 . L L. R. 2 Bod. 388 
In the same case on appeal it was MJ by the 
Privy Council, — By the Hindu Jaw m force m 
Western India the widow of a collateral relation. 


who arc descendants in the male line of one who 
was a co-parcener with an ancestor of the last 
possessor. CoUsteral kinsmen answering the above 


sajenda. It was heJd that there was no reason for 
withholding from that doctrine the force of Uw 
the nght of the widow being mairily rested on the 
ground of positive acceptance and usage. In this- 
Case the « idow of a first coiuin of the deceased, on 
the father’s side, was held to have become by her* 
tsamagi- gotraja-aaf^oda ol her .husband’s eoasta’s. 
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3IIirDU liA-W— INHERITANCE_co»»«* 

8. SPECIAL HEIBS-con/i. 

(t) Fejiales— con/d. 

family, and to have a title to succeed to the estate 
of that cousin on his decease, in priority to male 
collateral gotraja-sapindas, ^^ho tvere seventh in 
descent from an ancestor common to them and to 
the deceased, v^ho was sixth from that common 
ancestor LtLtTJBHAi Bapobuai v. Casstbai 

I. L. B. 6 Bom. 110 s 7 C. L. E. 445 
Ij. B, 7 I, A. 212 

213. //etre after 

uidow's death — FemaU hetr — Il'irfoio of golra/a- 
saptnda — Stndkan. 2! and Id were divide bro- 
thers. if died first, Icawng a ton namM T. N 


recover the propeity from the defemUnts, who were 
distant samanudaha relitions of iV. It was con- 
tended on the plaintifi’s behalf that on J’s death 


succeeded to the property as a gotraja-sapinda, 
bting the wjdow of 2’, the nephew of K. Aa such, 
she took only a life-interest in the property, and 
had no absolute interest in it as in her ettidban 
proper In the Presidency of Bombay female heirs 


214. 


I. L R. 21 Bom. 738 
iSuceession of «»• 


s.c. In Ike aooda of Baboo JIaiha 

1 InA Jur. O. S. 68 

S16. - - PijK of CO* 

xitdoica — Ilighl of eentor widoto According to 
Hindu law current in Southern India, two or more 
lawfully tnamed wives (mtnis) take a joint estate 
for Lfe in their husband’s property with rights of 
survivorship and equal beneficial enjojTuent. The 
position of senior widow gives her, as in the esse of 
other -CO parceners, a preferable claim to the care 
and management of the joint property. JiJOXi- 
auba Baa I Saiba t. Kamsesdi Bayi Saiba. 
Bavi Saiba t. Jijoyumba Bayi Saibi 

8 Mad. 424 


HINDU LAW— UTHERITAITOE— conW. 

8 SPECIAL HEIES-confd. 

( 6 ) Feaules— confd. 

, Sarwtwr of 

gild — Qrandton of^ dreamed wtdoie. A 


between them the lands of the deceased husband. 
R took }»os«f ssion of her moiety and held the same 
till her death, when Jl took possession. Jn a suit 
by tha eons of tho deceased daughter of K against 
li for the share formerly held by K :~IIeId, that 
they were not entitled in preference to It, the aur- 
VI, log widow. RiSDAMJfA V. VE-SKATAkAMWAPPA 
3 Mad. 268 


217. . 


Co-ictdoica — 


Joint tenants f-'r Ufe. According to the Hindu law 
of inheritance, the separate property of a person 
dying without male issue and leaving more than 
one widow is taken hy all the widows as a j'oint 
estate for life, wi*h rights of ccpial bcneficul enjoy- 
mentaod ol Eurniorship The view that, accord- 
ing to the custom prevailing in Southein India, the 
eetiior widow by date of malrriage sutceods in the 
first instance, the others inheriting in their turn ns 
they survive, but b«lng only entitled in the mMU- 
time to be maintained by the first, is not sup(K>rted 
by the decisions of the Courts, nor by the sanction 
of any te*t-wnfcr of paramount authority lo the 
Madras Presidency. Cajapatth NriAStAsn v. 
CaJAPATlU Padisamamt 

I. L. B. 1 MaA 280 s 1 C. L. R. 87 
I>. R. 4 I, A. 212 


218, — By Hindu law 

two widows oi non and ibo same husband take a 
joint interest in one undivided estate, and although 
the widowa may arrange foi the ciijoyment cf the 
estate in separate jiortions, there can be no com- 
pulsory {wrtjtiou converting the joint estate into 
an estate in seveialty. .SmMe .* The interest of 
one of two such widows cannot be sold Jijoyi*. 
amba Bayi v. Kamakslii Bayi, 3 JUod. j24 ; But’ 
damim v. Tenlalaramappa, 3 Mad. 263; Nila. 
mam v. Badhnmani, /. L. B. 1 Mad 2S0 ; and 
Bhvgmandetn DooTxy v. Jllyno Baee, JJ Moo. 
I A. ■< 57 ,fQllr>ved. Kathapprumat. v Venkabai 
I. Ii. E. 2 Mai 184 

210. Co heirs — 

Bight of survivorship. Under the JLtakshara law, 


and A'arooanty Lulehmee Davainah v. Ve^ama 
Maxdoo, 9 Moo. I. A. ee. cited. Haian Dabee 
V. MopnoosoonnciT JfoiiArAToJi _ — ooe 

, 2 C. I». R- 

220 Jfttatshara 

lav— Estate inherited ly tuo lltndU iitdous fnm 
deceased husband— Alienation by one vtdou.. Vi hen 
their Lordships of the Privy Council have seen fit 
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HINDU LAW— INHERITANCE— 

8. SPECIAL HEIRS— 

(&) rEiiALrs— 


to pUce & definite constniction upon any i»o»nt of 
Hindu law, the Ilich Court is bound by such con- 
struetiou untA Mch time a8th'‘ir Lorsdships may 
think fit to vary theasme. Aceordmj; totheSIilak- 
shara law, the estate which two Hindu widows take 
by inheritance from their deceasesl husband is not 
seicral, bit joint. Tne senior of two such Hindu 
widows is not a manager of such estate and coith>^ 
tent, for purjvises of le;ral necessity, to aliennto it 
without the consent of tlie other. i?A«ffinaji^cei» 
Doot*y T. Jdynn Bw, 11 Moo. /. A- M*. and 
Oit)apalht A’lfowiHi V. Gafapeihi /lodAawoni 
B 1 21ad. 290, referred to. Rim Piyaiii f. 
SlcLniAxo , . . I. L. R. 7 AIL 114 

22L Crorter’s tci'fow 

~-Survtmriihip~Btnarfi tehool of fair. According 
to the law and usage of the Benares school of Hmdu 
law, ft brother's widow has uo place in the line of 
heirs, not is she entitled to succeed by right of sur- 
Tlrorship jtJAajnre Daire v. J S. D. A. 

iV..ir. P. (755^), iOS, not foUowol. Anintfo Bthte 
V. A’ound Lai, I. L. P. 5 Cafe. 2IS, followed in 
principle. Jogdambi Koeb v. Secbeiarv or 
State foh Isdia , I, L. R. 16 Calc. 367 

222. - Joint /amilv — 

"n’lrfoip'r righi^ilainttnante — Golf'tja-saptada. The 
widow of an uiidirided brother does nottskea 
litC'Cstatc. She is only entitled to maintenance. 
She may perhaps suci^l her brotherdn-law m a 
cotraift'Sanioda. MASJArPA Heuade t* Laksiimi 
^ LL.R,16Boni.S34 

223. ’■■■ " tftrfou— 

Grandson's tetJou’. A Hindu died Icieing him sur* 


accor.lmg to the rule of obstructed heritage, the 
latter being entitled to maiotensDce out of the 
family property. Bai Asibit v. Bax llAtriE 

12 Bom. 70 

.224. ■ ■ ' Cottstn’s ttidoui 

as heiress — Female gotraja-sapinda. In a suit on a 
mortgage executed by & Hmdu, since deceased, to 
the plaintiff, it appe<ire<1 that the mortg:^ pre- 
nii«es hid bwn tho properly ot A, whose daughter, 
since deceased, was the mortgagor’s wife and had 
executed a will purporting to derine the pr o perty to 
him. The suit was defended by B, who was the 
widow o' a great.grandsoa of A’s greaLgrandfather, 
and she claimed title to the property against the 
jilaintiff under tho law of inheritance. Held, that 
B had no title to the mortgage twmises. Baiasm a 
r. PtXLAYTA . * L L. R. 18 Mad. 168 

226. K*do\eof pa- 

temal tinele — Xephew. The widow of a paternal 
uncle is, according to Hlodn law, no heir to her 
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{1) Females — conld. 

nephew. Upendra SfoniN Taoorp t- Thasoa 
I>«« . . . . D B. L. R, A. C. 349 

sc. IVnorESDRO Monus Tauobf v TuAVpr 
Dossxa 12 W. R. 263 

228. . — ■ ■ IFi'Jom of jia^ 

lernat unele — Slita^shara law — Females Accord- 
ing to Mitakshara law, none but females expressly 
named can inherit and the widow of the paternal 
uncle of a deceased Hindu, not being so named, is 
therefore not entitled to succeed to his estate. 
Gacbi iSaiui c. RrsEO L L. R. 3 All, 45 

227. — Succcsiion on 

death of adopted son. On the death of a son adopted 
by a Ilindu as the son of one of his two wives, the 
property descends (the adoptive mother having 
<Ue<l bcJorc the son) not to tho other wife, but to 
the nest legal heir. Kasreeshthtee Deria n. 
CasESn Chusdet. Lahokee . W. B. 1864, 71 

228. ■ I — Succession on 
death vf adopted son. If the adoptive mother sur- 
vives an adopted sou before be attains majontv, she 
has a life-interest in tho property of her husband. 
SooxpEE Koomaree Pebis V. noDAonpB Peksahd 
Tfwaree 4W.R.P. C.lie:7Moo.l.A.54 

229. , i.7on taUdiiy 

adoi4ed. In a case where a valid adoption makes 
the adopted sou the legal heir, the widow has no 
right but that of mdiuteoance. Rctna Dobavi v. 
Pi’RLAsn Dobey . . . 7 W. R. 460 

230. — . • " Preference of the 

adopltre snothtr in in^eritiny fA» family estate through 
the adoitei son oter a senior co-ici/e. A Hiodn, 
having two wives, adopted a sun in conjunction 


wife, having taken pert in tho adoption by her 
husband at his selection, inherited the impartible 
faniily estate upou the death of the adopted son in 
preference to tho co wife who was senior in marriage 
but who bad not been conjoined m the adoption. 
KuskeesAufC' Dthtd v. GrrrsA CAundrr Lahores, 
n'. R. {1SS4) 71, referred to and apj'roied. As- 
SAPus.s'i Nacuiab V, Forbes 

L L. R. 23 Mad. 1 
3 C. W. N. 730 

23L ; Re-mamage of 

veideno Su^ession to a son of frst marriane, nct- 
i«tk»tandi«? remarriage — Hinda Widow’s Re-mar- 
rwt* Act (XF of 1S56), ss. 2 and The widow of 
ft Hindu married a second time. Subscqaently to 
her re-mamage, her son by her Erst marriage died 
childless. Reid, that she was entitled to succeed 
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{ 8. SPECIAL HEIRS— confrf. 

(5) FflMALES. — contd. 

to Ids property, notwithstandins her re*niarriage. 
Chajur Harxj' Dalmel V Kxsm (1002) 

I. L. B. 20 Bom. 388 

232. InXtritanee — 

Znie of Bonbny Sr^ool — .Vifotrtflw — Vyatvhim 

Mai/ukha — ^vccesiion to elnilnkn — Oo-uidotc //«»• 

hard’a brolhfr — Hwiand'a brUher't sm^Dted of 
g\jl, constniclfcm of — AbaeIvU or hmiird ratole of in* 
hentanee — Vt/aifiharn Matjukhu, C^ajrfer/r, $. ifi, 
jJactla 2S and 30, construction of Py the Hiorlit 
iiw o{ tte Bonibiy School, i »i , the hlit&kahanv 
gubjett to the doctrine to be found in the Vyava- 
hara Jlayukha where the latUjr differs from' it, a 
co-widow i<i entitled to succeed to tho property of a 
womao’djing without issue, m preference to her 
busband'a brother or hu«band'a hrothcr’a boil A 
deed executed by a Hindu lo favour of hw futnre 
wife conveyed immoveable property to her, “her 
belrs, e.vecutor?, administrators, aud assigns ” on 
the condition that, if she died “ without leaving 
issue of the inteniled marriage, who ahnll aucceeil 
to a vested mterrat *’ in the property, and without 
exercising a power of appointment given her by the 
deerl, then “tbe property shall vest m her leeal heirs, 
according to the tlindu law of the Bombay School.” 
Held, that she took an absolute estate of inherit, 
ance in the property The true constfuition oI 
pfocitum 30 of Chapter I\’, s. 10 of the Vyavahara 
Hayultha, and one that brings it into barmony 
w.th the 3IitaI:«hara, and al^o rceoticilee it with 
j,larilum 23, is that it should be read dwtnbutively 
as regards the proiierty of women married accord* 
ing to one of the approved forms and the property 
of those mamed in one of the lower forms In 
the one case those of thu heirs enumerated by 
Brlhasimtl, who are Wood rc'Utions of the husband, 
namely, the husband’s sister's son, tho husband’s 
brother’s son, and tbe husband’s brother will sue- 

' i . 1 ......... ^ .hA . . . 


the husband’s family, or tbe nearest to her in her 
father’s family, as the case may bo The list is not 
exhaubtivo, awl neilber a co-widoW nor any other 
sapinda of the husband is escluded. The words 
“ and the test ’* mean or include the other relations 
of the husband or father. Thfl co-widow thereforo 
takes in her nsht place and is a preferential heir 
to the husband’s brother or husband’s brother’s 
son Bai Kesserpai r Huvshaj Mokaiui 
(H^S) . . I.Ii.H.80Bom.43X 

B.c. L. R. 33 I. A. 170 
10 C. W. XT. 803 

B33. — . — — /nAenfonce— 

Social heirs — remake — Estate inherited by two 
icidoics~Alii}7ation by one teidoic~~Widotc^—Poteer 
of witioir— dlitaalion by one of tica eo.wtdotes— 
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(f») Fejules—^obcW. 

Parliei adding plaintiffs — Kon-joinder — Joinder of' 
fdainiiff after time for bringing suit has expired— 
Effect of eo-contract(,cs — Limitation Act {XV of lh77], 
s. 22. MTiere two Hindu widows, D M and D E, 

' who on the death of their hushand took under the 
Mitakshara law a joint estate in the property of the 
husband, afteruatds by arrangement between them* 
selves divided the proiierty between them, intend* 
ing to gin* to each so far as the other was (oncemed 
full power of alienation in the event of legal neecs* 
Mty, and one of them, D I>, made a gift of her share 
in the estate to the reversioners, who thereafter in 
certain traniactioos proceeded on the assumption 
that there was a partition between the widows, not 
only of possession of the property included m the 
btisbaotl 8 estate, but also of the title. that 

a mortgage executed in favour of the plaintiff by 
D Jf of her share without the consentofD was 
binding on the property hypothecated under it so 
far as the interests of D A and the reversioners 
were concerned, to the extent that the debt was 
incuned for legal necessity. The addition after the 
expiry of the period of limitation of an infant 
member of a Mitakshora family as plaintiff to a 
suit on a mortgage is not fatal to the rmt. 0«r»* 
tayya Gouda v. Dattatraya Anant, I L H SS Born. 
11, followed THAKPRSfASI SfJfOH V. Dll Bol 
KoEBt (HXir.) . . 1. L. B. S3 Calo. 1078 

9. CHILDREN BY DIFFERENT n'lVSS, 

t Children by different 

mothers of same caste. The Hindu law of m* 
bentance makes no distinction between the legiti- 
mate children of mothers of the same caste. 
NiroESDW Nar«s V. Rcohooxatr Niraim Dbv 
W.R. 1884, 20- 
2. Sons by different mothers— 

— Pnortfii m time of marriage — Primageniture. As 


and is the same in the case of sona of several wives 
of equal caste and rank as in the case of sons by 
one SiVANAKaNJA PERUMlt SeTJIURATFR *>■ 
Muttp Ramaijnoa Setitcrater- Athjlabshmi 
AHMAL V. SiVAKANAN-JA PeROIAL SETHCBAYEr 

3 Mad. 73 



111. ILLEGITIMATE CHILDRE^^- 

^ L Illegitimate children— Jisrur 

of tUegal intercourse. Illegitimste sona are 
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SUTEV liAW— nniERITANCE-fonW. 

10. ILLEGITIMATE CHILDREN— confi 

♦■xcludctl bj the Hindu law from inhenlms; when 
the intercour<o between their jiarenta was ii» mow- 
tion of, or forbidden by, law. VENCATarnttiu 
CuETTY f. ranvATiivM . . 8 Mttd, 134 

2. - iHfjilimrtle son 

ana dauyfilers— Property of tnoth*r. A Hindo 
woman having daughters by one jmramour awl a 
son by another dieil leaving a hou«e. The daughter 
sued the son and his assignee for possession of the 
bouse ii\ succession to their mother It was infer 
afia pleaded for the defence that the plaintiffs could 
not reco\er the hou«e for the reason that it had 
been «len\e<l from the putative father of the first 
defendant, but this was not proved. /feW. that 
the plaintiffs were entitled to recover. 5<mW« 
That the decision iiouW have been the suine even 
if the allegation on which the above plea was based 
had been established. Aro'aoibi MadcU v 
I tcsGCSAWKi AstMvL . 1. 1* R. 21 Mad. 40 

3. — .UainfriMRce, 

jRijAf to — Sudra ) — /ssue of I’af tnarrta^. ^ The 


no legitimate son and no legitimate daughter or 
son of such a daughter, the illegitimate son by the 
Dasi takes the whole estate. If, however, there 


widow of the deceased proprietor. The dictum of 
Lobd Caibss in Gajapathi Sadhika t. Oayipalk* 
A'lfamani, 13 -Voo /. A. 477 : t. c. 6 B. L. It 


upon and explained. The terms Dasi and l)asi* 
putra, as defined by vanous writers on Hindn law, 
discussed, and the rights by inheritance of a Dari* 
putra coDSdeied. The condition that, in order to 
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nrtrou law— inheritaitce— con/d. 

10 ILLEGITIMATE CHILDREN— confd. 


firactice been dt!H,arde<i in the Presidency of 
llombsy In this Presidency the illegitimate oil- 
spring of a kept woman, or continuous concubine, 
amongst Sudras arc on the same level as to inherit- 
ance as the issue of a female slave by a Sudra O, 
a Sudra woman, was uiamcsl to T, also a Sudra, by 
Pat niamagc, without having received a chhor 
chiti (release) from her first husband, who was then 
living, or obtAinnl any other atnution of her Pat 
with T. Held, that the intercourse between G and 
T uas adulterous, and that therefore the plaintiff, 
their son, being the result of such intercourse, was 
not enntfed to take as Leir even to the extent of 
half a share, and was not a Daslputra within the 
scope of yajnyavalkyiv'a text, or recogmted as such 
by other commentators He was, however, held 
entitled to maiDtenance, as he had been recognized 
by Pas bis son. Ram v. Ooviydc valad Teji 

I. L.‘R.lBom. 97 

4. — Sudras. In the 

casoot Sudras the law has been and s’tll is tbotille- 

f itimatu SODS succeed their fathers by right of in- 
eritance Pasdciya Teuaveb t>. PpliTelaverI 
1 Mad. 478 

6. lUtgitnnale sons 

of Jatn of Dassi Poricad rfnss— <o tnain. 
Unanee. Under the ordinary Hindu law, illegitimate 
SODS do not inherit, but sre onlv entitled to main- 
tenance. Utld, that a Jain of the D-issa Porward 
caste was governed by the general llintlu law 
applicable to the three regenerate castes, being 
though not a Brahmin, certainly not a Sudra, but a 
Vaishy-a by origin, and having as such carried 
this law With him from Gujarat to the Belgaum 
District. Htld, therefore, that his widow was his 
sole heir, and that his illegitimate eons were only 
entitled to maintenance. Qatre • Whether even 
among Sudras the widow is altogether excluded 
from inharitance by illegitimate eons. liahi r. 
Oovinda Walad Ttja, I. L. R. 1 Bom. S7, doubted. 
-Ambabai V. Govind . 1. !«. H. 23 Bom. 267 

8 - ' Sons of Sudra. 

The illegitimate sons of a Sudra are as such entitled 
to one half af a son’s share. Keshobee r. Samae- 
DUAS 6 N. w. 94 

7 - ■“ Sons of Sudra. 

TheUlegitimatBsoo^or a Sudra, being the offspring 


„.u,u oemiii*. 10 entitle the 
illegitimate sons of a Surlra by a Sudra woman to 
inbent a share in the family property, the inter- 
course b»tween the parents must have been a con- 
tinuous one, ami the woman must have been an 
unmam^ woman- Therefore the illegitimate son 
of a budra by a Sudra woman living with him in 
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DIGEST Of CASES. 


SlirntJ li&W— HTHEIUTAKGE— eo»«. 
19. ILLEGITIMATE CHILDPvEN-tontd. 

adultery 5s not entiUed to a share jn to inherit 
the iataiJy property. DiWI pARlSt Navcorr v. 
Darn Bakoabo NAYCotr . . 4 Alad. 204 

“ 8. Soaa of Sudra-^ 

Sraihf's Mfi. Sttrdile An iHe^ttjtuate son at a 
Sordra by bis concubine is hie be'>T in ptdereoce to » 
brother’s son Kbiscwamju v. Papp^ 

4 aiaa. 234 

9. — — — — SoM of Saira. 

The eon of a Sudra by a slaTc-giri is not entitled to 
share with le^timate eons in the mhentance of an 
nccSe by the father’s side. Nias^a MoftTWaii d 
D nt;swxJ>T Bov . . . JAsrsh. 609 


10 . - 


Son* of Sudra 


Accordins to the doctnnea of the Bengal school of 
Hindu taw, a errtam descnption onli? of illegiOfuate 
sons of a Sudra by an uniuanicd f^udrs notOAii u 
entitled to inherit the father’s property the 
absence of legilmate i<aue, tvr , the lilcgitimafe 
eons of a Sudra by a female sUre or a femate slave 
of his Blare. KvBms DR'.iva v UaKtiAt. Giis 

I. luK. 1 Calc. 1 ■ 23 W. R. 334 


IL . 


- Son of Sudra by 


concubine — Btnnal tekooi of laio According to the 
Bengal school of Hindu iaw^ 1(1“ son of a Sudra by a 
kept vom&n ct coDtinuotis concubmo does not 
Inhenthia father’s estate. Sarain D}u!ra e Salhal 
Oatn, 1- Jj S 1 Calc 1, foiloucd. Indtran Valun 
gypvly Taxer v. Samasunmu Pandux Tahvtr, 
$ S. L. R. P C. 1 13 Moo I. A. 141. ex- 
plained Sabi V SaviTidti Valad T«ta, t h R 

1 Bow. 9/ , Sadu r. Raica, I L, R 4 Item 37 , 
flurtt Fanat Kayudv v DaSt BunyarH Snyudu, 4 
Mad S. C ^04 , KnsKnayyan r. ilvttuoamt, I. 
L Ji 7 Mad 4937 , SarasuU r. J/an*u, f. X. Jl 

2 All. 13i , and fjaryohtnd Kvan r Rfiaram 
Si/i'jh, J, t. B 6 All 320, explained and distm- 
guisbed, KraPAt NaUais Tbwaps v Sukoiuiosi 

I.L.B.10 Cal«.91 

13. . Mitakshnra law 

— inegitimotedovshttrs. The illegitimate offspnng 
of a kept iroman or continuous coneubino emongsC 
Sudras are an the sarue level as to inheritance as 
the issue of a female slave by a Sudra Under the 
JIitaLshara law, the eon of a female slave by a 
Sudra takes the uhole of his father’s estate, A there 
he CO eons by a wrdded uife, or dauahteis by' each 
a njfe, or sons of such daughters. If tbero be any 
such heirs, the son of a feoM-lo slavo wiU pariidpato 
to the extent of half a share only. Held, therefore, 
that M, the lUegitijaato son ol an Ahir by a con- 
tinuous concubine of the eame cattc, took bis 
father’s estate in preference to the daughters of a 
legilimafe son of his fatVicr who died in the father’s 
lifetime. Baescti tv JlAxinJ I. L. R. 2 AIL 134 

13. y — — .— Sudra^^Right 

of tKrcjdiwat* sons. V snd S uere undivided Rindn 
brothers of tho Sudra caste. F died bef^ 8, 
Icaiing two illegitimate sons by A, an unmarried 
Siidra ifOtoaa kept aa a’contlDuoiw concobjoe. S 


HINDU LAW_lNHiailTAB-CE-M«, 

10. HIBamuMIE CHItDnEN— eo»Ji 

Irft l«o «aoYra.T/;,l/, (tat,sUhe.oeh tho illegiti. 
mate sons of A would ba eatitl&l to inherit the 
estate of r, they could neither exetudu tho right of 
aurvlvorshlp of S nor succeed to the estate of S. 

KxttSSAtYAS V Mcttosa'ii 

, I.I,. E. 7Jfad.407 


, ^ Stidraa~~Soni 

bom of n lept woman. Sons'bom of a woman con- 
tiauoualy kept by their father as s concubino l«Bd 
whoso connection with their father u neitber adul- 
tcroos nor incestuous) are, m the case of & Sudra 'a 
estate, entitle to equal ehases with legilimato sods 
in o suit for partition, if it tg the uish of the father 
that they s’.ould so parlicjjatc. Cl 2 of a. Eli, 
Ch I, P .ct It of the hfitaksbara, does not lefet 
alone to the self acquired j>Tojierty of the father. 
Kabcppassan Cfiam f. Bclokaw CnErrr 

L 1* E. 23 Mad. 19 


Sttdra family— ..Raai-putra or eon by a slave-yirl— 
Riyhl of AurviwjrAip.— to/t. In a Sudra 
family of tho Miiafcshara school, a d&ji-putra or 
lUrgitiiBAfc eon by a slave.girJ la a co-parcener with 
w legilitnato brother in the aneeitral estate and 
will take by eurnvorship Jcwesdro BrupPM v. 
NiiTVAjcnKp Man Sinob Z. L. R, U Calc. 702 

19. - — - - ..I /iieyiVimtife eon- 

The iliegitiffiatB son of a married woman by a 
Gossniuith nbom she is Imng in adultery waBa 
uodtvofced from her lawful huaoand cannot inherit 
his father’s property. Narayai* BaaRtbi v. La- 
vr>o BsAarm . . L 1 a B. 2 Roza. 140 

17. ' 


Sudraa — ISeoifi- 

mate tons — Cdllattral aucceasion — -MilaksTiara toir. 
Amongst Sodras governed by the Mitakslura law 
aa illegitimate son does not inherit collaterally tw 
a icgitini&te sun by the some father. Sarasuti v 
blannUt 1. L. R- 3 Ait. J3i Jogendra Rhuputi 
R'ttlyanand Man Singh, /. Z>. Jt. 11 CaU. 702 C 
i h R 13 Calc. 151 : Sadrt v. Bnisa A’tssar, 
J/tfrf<i;aA T. Roy, 2Iarsh. 600; and 

Kriftinoyyaa v. Alvilttaami, I. L. R 7 Mad. 407. 
SbOSIS SBANKAB RirEVDBA t'AEBBU V. BaJESAB 
SwAj« Jajtq.^m . . I. 3j. E, 21 AIL Q9 

18. . — — — EigUs of cn i/fe- 

gXimsit- eon. of o Sudm — PohUoh of legtUmatey 
adoptive, and itfeiyitiinafe wne and daughter'* eom 
compared. A, the son of a deceased zacmndar, sued 
2? and C, his widow and brother, for possession of 
the MBundati, which u'as napartible. A was/ownd 
to bo an iHegitimato son of the l&te zacjiiidAr. 

that be could not exclude his father's ro-psr- 
cemer or uidow from succession to the impartiDie 
zanaindari. Krirknayyan v. Multusaini, 2. ZR. 7 
Mad. 407, and Kvlanthai Kalcher r. Rama^ni 
tunwpotted), in which it was ruled that a '^“OW s 
claitn to inherit would exclude that of eti ulegiti- 
mato son, approved and followed. Soda V. Bwsn 
1. 1,. R 4 Rom. 37,. and Joqwdro BUpuU v. 
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HINDU LAW— UmERITANCE-HrcmW. 

10. ILLEGITIJIATE CniLDREN-con/i 
ytfJyantotif J/on SinjA, /. L. H 11 Cnlt. 702, 
dl«tinpj»sbcd. pARViTtil i. TnmCMAtAi 

1. L IMO Had. 394 

10. ArNminotion ©/ 

fafft—Childm of mixfrf tnarrtaytsSMvt of ton 
of Kilelnt/(i ly Svdra ircfinin. Ahhou(;li th© ille* 
pitfo"*!© fbjMrrn of iremlrn cl the rrprnfi*!© 


otsrriagi:]. auu iiii'^iiiuiAie »ou ui a u»iuiui^a 

A Sudm voiranisnot kSudra, but n{A hipbtr cast© 
called Vers- B*I^DAA•A^•A r. TlArnAVAM 

,1. L. n. 12 Mad. 72 

20. 1 Sbdrot — lllrgiti' 

tnafe *<w. UtU, that an Ahir, Tvho w as the offspring 
of an adulterous intercourse, vas incapable of in* 
henting hia father’s property, even as a Sudra. 
rencalae^rHa Chtlly v. /’anotAammaf, S Had. 131 ; 
Pariti A'ayudu t. Jlaitgaru ^,'ayudu, 4 204 : 

FiVoramtitAi Udayon t. Sinmrotdu. i. L. J?. 
2 2lad 300 ; Saht r. Gwindo, l.t.P 1 Bon. 97 ,* 
and A’arayon BAorfAi* t. Lotttig BhartJti, 1. L. R. 
2 Ben. 140, referred to. Dalip v. Gaypat 

1. L.IL8AU. 387 

21, .11— — — iSudroa^^vccea* 

tion^llUgilimati ten't right to tutettd to the vhele 
etlaU. The plaintiff sraa one of three daughters of 
oae S, a lingsyet, «bo died m 1870, leariag im* 
mOTeable property. The defendants were his 


uas euiiueu lo ime*suiu vi tne pruperiy ouiy. auu 
the defendants to one-half. The defendants ap* 
1 ’ ' ' ‘ 


took it as one of a class of persons «ho exclnde the 
illegitimate son's right to more than half (Mayne’s 
Hindu law, para. 466, 4th ed ). If it went to the 
daughters on^the father’s death, there was no 
evidence to show that the defendants had had 
adverse possession of it as against the plaintiff 
before the widow’s death in 18S0 Smsontit^ 
GiBSwa * • . 1, Ii. S. 14 Bom. 282 

22, Suceettion to 

ovtcotled Bnhmtn — Br:4hert of dtceaitd rtnain- 


' CASES. ( 4981 ) 

HINDU LAW— INHERITANCE— confcf. 

10 ILLEGITIMATE CIIILDREK -eoti/J. 
tnff in crti/e — Sont of dventtd bj Bima k-k/ow— 
Doctrine of }iitlice, tqnly, end gool conteience. 
K , A nrahtnm, (lied uith a Bania nidow, for which 
offence he was outca<tc<l He left his family and 
his rillage and went to lire el-'Cnhere, taking the 
wulon with him. He had sons by ber, and ho and 
his famiU livnl as cultivators and acquired pro* 
perty A' dietl in his new home and left the widow 
and their suns in po»*e«ion of the property which 
he had acqutreil. This being so, the brothers of tfae- 
deceased A sold the property which had been thus 
acquired by him to one B K. B K thereupon sued 
his TCndon and the surviving so'ns of K by the 
widow, together with their mother and the widow 
of a doceasotl son, for recovery of the property 
IMd, that the sons of K by the Bania widow with 
whom he had been living and their mother were 
entitled to remain in possession of the property ac- 
qiiiretl by A* as against the brothers of deceased 
who had remained in caste RiDna KisufS c. 
RaJ Kean . , . L L. B. 13 AIL 573 

23. 1_ — . Eatate of Baf. 


taanoer sot authorized by Hindu law. Fenoop 
Sison V. Knooiutt . . .8 Agra 813 

24. — ~ Khalri class— 

DUgilmate son— J/aintcnonce. Btld, that the ap* 
pelJant bad failed to establish the alleged mazriago of 
Lis father with his mother, and that consequently 


twice-ooru races wuuse laegmuiate aoiis cuuiu uui 
inherit; but that he was entitled to maintenance 
outoflusfather’sestate. CrTurmiTa RmMuBoirN 
Srti V Ptoluiud Sy:t 

4 W.B, P. 0. 132 ; 7 Moo. I. A. 18 
See Rosnos Sisoa v Balwast Sikob 

L L. E, 22 AIL 191 
2G. - Saygi narriage— 

Byohi narriagt. By the custom of a Hindu family 
DO distinction was made between the issue of a 


Byafai wife Radaie Ghasebaib r. Budaie 
Pesshad Sisoq . . . Mareh. 644 
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rHrtTDtr law— INHERITA irCE— cemM. 

10. ILLEGITIJIATE CHILDREN— 

manner a jomt Hindn family, ate not a joint 
Hindu family according to Hindu law. On the 
death of each, his bneal heirs representing thdr 
parent would, by the effect of the agreement, enter 
into that partnership ; collaterals, howerer, not so 
entering by succession, unless the Hindu law gave 
in such a case a right of inheritance to collaterals. 
In a partition suit instituted by one of the illegiti- 
mato children a deed of compromise was executed 
by the parties which provided for the mode of en- 
joyment and against the sale, mortgage, lease, or 
security of any separate shaw. Held, (i) that these 
provisions of the deed did not extend to prevent 
alienation by devise, not effect the nght of inherit- 
ance ; and (ii) that the arrangement between the 
parties includ^ the right of survivorship, the claim 
of the State only ansing on failure of heirs of the 
last survivor. AIysa Boyee v Ootioram 

a W. B. P. C. 4 : 8 Moo. L A. 400 
Varying decision of High Court m JfAtNA Bai v. 
Uttaram 2 Mad. 106 

27. Sud'O! — iUtgiti- 

matt son—Jfitaltlwrn law — Suit for poWition by tile- 
gitimate ton — Djstplurj— Sight o/ tlkgilmile tens 
among Sudras^Position of a son by a fema't slatt. 
Under the Jlitailshara School of Hindu law, 
an illegitimate eon of a Sudra, nor born of a 
female slave, cannot claim a share in the family 
property, where his putative father has already 

S .rted with his interest in the property during bis 
etime. Kirpal Karain Ttuan v Sulmmoni, 

I L. S. IS Calc 91, and A’amin Dhara v. Saihal I 
C''i»n, 1 L. S 1 Calc. 1, referred to- Jogendta 
BhupuU i/«rrocA«nif/’0 v. Nttyanand J/an StngK 
2 L. S 18 Cole. 151, distinguished. SentUe 
Under the Milakshara law, an illegitiisate son of 
a Sudra, by a female slave, does not occupy the 
same position as a son lawfully begotten. He 
does not at his birth acquire a joint interest with 
his father m the ancestral family projicrty. It is 
only after the father’s death that he may claim a 
share in the family property, and during lusfather’s 
lifetime he may lake a share by his father’s choice • 
see Jogindro Bkuvati Ilurrocfuindra v. Nttyanand i 
Man Singh, I, L. B 18 Calc. 151, 155, referred 
to Ram Sakan Garain v Tek Chasp Oaraik 
(1900). . . . 1. L. E. 28 Calc. 194 

28. Sons l>p concu- 

bine — Division of f'roperti/ by brothers — -Ttoo sons 
lorn to one divided Irolfier by concubine — Decease 
of loth illegiUmal” sons, leaving sons of Ihetr own 
— Claim by divided brother against the grandsoni 
for j/roperty of the deceased divided brother. 
Plaintiff and R were divided brothers in a family 
of Suciras R kept a permanent concubine, by 
tt^om he Lad two illegitimate sons Both of 

their own t 

property, 

grandsons 


HINDU LAW— INHERITANCE— conld. 

10. ILLEGITIMATE CHILDREN— coneW. 

tecoTCT. Qaare .• ^Vhethe^ an illegitimate son o! 
an illegitimate son could, on the principle of ;«# 
represeniationis, represent the illegitimate son if, 
before the inheritance opened, the latter pre- 
deceased his father. Uamalisqa Mcypas v. Pava- 
Dii GorrtDAX (1901) . I. L. R. 25 Mad. 518 

II. DANCING-GIRLS AND PROSTITUTES. 

L Su3cession to property of 

dancing-girl— Dfinffnai — Outcasfe — Adopted niece 
— Breaker. On the death of a prostitute dancing- 
girl, her adopted niece belonging to the same class 
succeeds to her property , in whatever way it was 
acquired, in preference to a brother remaining in 
caste, Nabasasna V. Gixor 

I. L. R. 13 Mad. 133 

2 I>roperty acquired by 

dancing.girls— dain-r of prostitution. In a suit 
by a brother against hjs sister for a share of pro- 
perty, valued ot a large sum, on the ground that it 
was ancestral property left by their mother, it was 
found that the parties belonged to the bopm or 
dancing-girl caste residing in the Godavari district, 
and that the property had been acquired by the 
defendant as a prostitute. Held, that the plaintiff 
wasootentitled to any share in property so ae- 


3. Murali — Marriti 

stslers^Exclusive right clamed by JHurali as tin- 
married daughter to inherit her father's property— 
Protfitabea— A'onya— -Vaiden— JfdataAnro— T’ya- 
vaharamayulh—Act SSI of 1860, A Vaghya 
(male dedicated to the God Khandoba) had three 
daughters, one of whom was a Murali (female de- 
dicated to the God Khandoba) and two married. 


ho in her maiden condition becomes a prostitute 
nne neither a kanya (unmarried) nor a 
oarried), but being at the same tiffle 
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HINDU LAW— INHERITANCE— ^onM 
ll. DANCING-GIRLS AND PROSTITUTES— 

Ccndfi. 

4. Effect of a ■wife detcTtlng 

her husband and becoming a prostitute. 
Ihid, that (he fact of a Hindu aomsR tiSTing 
dceerted her huaLand and Lecotne a proatitnte did 
not hare the result of entirely seecring all connec- 
tion Lctneeo herself and her husband. Tlio 
husband therefore might still ho heir to proiierty 
acquired by the «ifc since she left him. Svlbaraya 
Pillat e. J.'omosarni Pillai, I L, P. 3 J/tfd. t7l, 
and Pt^htthur v. 2Iafa Ghchtn, A’.-IP. /*. It. C. 
300, followed, iltiifammat Gonffa Joli r. Ch/tsila, 

I. L. R. I All. referrttl to. Tara iluntite 
Doi'ta T. iloltt Rtmtantt, 7 StL Pfp. 2.3, and In 
the gooda c} Keminty 2Ionfj/ Banh, I, h. It. 21 
Cole. dissented from. Naiuin Dts r Tsiloc 
T iwAEf (190G) . . . LI..R.29AU.4 

12. impartible PROPERTy. 

L ImpaptlblUty—5u<ceMion to 

ro;, Partibility the general rule of Hindu in- 
heritance, the succcasiOQ of one heir, as in tho caso 
of a raj. the exception. Ewt iKnu Cowriw r. 
KatucBEG Boye S unna . 4 T9 . R. E. C. 42 

8 0. SECBETinV OP STATE FOB IVDtA V. KaMA- 
COEE BoYE Sahida . . 7 SIoo. L A. 476 

2. — J/ifoIafiaralauw 
Bulu governing succession. For determining who 
U to be heir to an impartible estate, the same 
rules apply which also gorem the succession to 


3. — — Buies for succes- 

sion to imparti'We «(o/e — Custom — SentortUj — 2Ulak’ 
shara laif— AVamess of ktn— .Brothers of vhole and 
half-blood. In determining tho right of succession 
to an impartible estate, the class of kindred from 
whom a single heir is to be selected should be 

(irct oo/'PrlqiTi®.! Nfi-rf If J « 


of blood 18 no ground of preference under the Mitak- 
sbara law in case ol disputed succession to co-par- 
cenary property which is partible, and it is likewise 
no ground of preference when such property is 
impartible. llTicro therefore tho family property is 


HINDU LAW— INHERITANCE— confrf. 

12. IMPARTIBLE PROPERTV— conW. 

4. J?ufe of leleelion 

as bflicfcn an elder son by o ici/e t>/ on tn/mor class 


sons who are born of mothers of tho same caste, 
hut of dilTcrent classes therein, the right of a junior 
son by a first married wife, if she bo of higher class, 
is superior to that of an elder son of a w ife of low er 
class. Thus, when a Sudm marries a woman of 
his caste, but of an inferior class, as a dagger wife 
in addition to his wife equal in casto to bim, tho 
rule ol selection is in favour ol his son by tho latter 
by reason of the mother being of a higher class. A 
valid custom prevails among the Kumbla zamin- 
dars, whereby tho son by a senior wife has a prior 


UKOASAAII KaSUYA NaIS 


6 . . 


LL.B.17Mad.422 
■ Prinjogeniture. Suceessionin 


consequence of pnioogcniture amongst Hindus in 
India seems to bo the rule only m the caso of 
largo zamindaris and estates which partake of the 
nature of principalities. Bbcjakobav bb Data- 

LATRAT GnOBFAbB V. ilALOJTRAT BB DATA- 

LATBAV CsORrADE . . 6 Bom. A. C. 161 

6. ■— Custom — Son's right at birth 

— Right of co-parctnary There b no such co- 
parcenary in an estate impartible by custom as 
under the law of tho Mitakshara governing tho 
descent of canary property attaches to a son on 


See Venkata Subva Mahipati Krishna Rao 
o. CouKT or Wards • L L. R. 22 ATad. S83 
LR. 26 LA. 83 
and Venkata Narsasbba Naidc r. Bhashta- 
KARLW Naiso . . L L R. 22 Mad. 633 

7. Succession to raj, nature of. 

On the question of the extent to wldcb property of 
the nature of an impartible raj is except^ from 
the general law by a special rule of succession 
entitling the eldest of the next of kin to take 
solely: — Held, that such a usage does not in- 
terfero with, the general rules of succession further 
than to vest the possession and enjoyment of the 
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HINDU LAW— INHBBITANCE— Conti. 

12. IMPARTIBLE PROPERTY— conti 
to partible property ; but the mode of its beneficial 


vision for maintonanco in lieu of co-parcenaty 
shares Yenumitla Gav0B1dsvamma Qaitn v 
Yenumula RAMANDOHi Garh . fl Mad. 93 

8 . Impartible raj — Jomt Zfiniu 

family — Poicer of Pajah to alienate — Primogeniture 
—Suit bg eldest eon to eet aside alienation Where 
there is no local or family custom overriding the 
general law, the succession to a raj or impartible 
zamindan, accordmg to Hindu law, goes by pri- 
mogeniture. In the absence of any custom to 
the contrary, » raj or impartible zamindan is, 
according to Hindu law, not separate property, 
but joint family property. iSAiwjun^a case, if J/on- 
/. A- did ; JianMakehmi Anmal v. Sivanantha 
Perumal SetTiuraj/ar, 12 Moo I. A. S70;Doorga 
Pershad Singh v Doarga Konieari, I L. R. 4 Cede 
190 1 Tanumula Penkayamahv. Yanurtula Dooehia 
Vanhondora, 13 Moo I. A. 33S ,* and Periasami 
V. Periasomi, L.RSJ A. 61, followed. Ttpperah 
cars, 12 Moo I. A 323, observed oq. BitAWAin 
QliOi:.Aii V, Deo Kaj RcaSI I. It H. 6 All. 642 
Su PePUSASU V. pEBtASASa. 

L. B. 6 I. A. el 
I. L. B. 1 Mad. 312 
Revetanz deeisloQ of the High Court ia Pareva* 
SAMI olkM KoriAi Tzvab V Sattrsii Tetab alias 
Oyya Tevak. 

0 , Raj estate — Evidence proving 

title by inherilanee to raj estates — Estate held as 
separate under the Hindu law — Widow's interest 
therein — Act XI of 1857 {Offences against the Stale) 


CASES. 


HINDU LAW— INHBRlTANCE-KionW. 

12. IJIPARTIBLE PROPERTY— coAti* 

ing the life of the widow, who outlived him". The 
separation of the estate, as held by the late Rajah, 
negatived both the confiscation and limitation. 
The cUimaat, to prove his title, rehsd upon a pedi- 
gree not stati^ in any document product that had 
existed m the family before this suit. The genea. 
logy on which he claimed was, however, identical 
xnth one which his father had more than once as- 
serted, alleging title to two mouzabs of the raj 
estate. The Rajah called upon to answer in pro* 
ceeding^ at settlement had not given a direct denial 
to the alleged relationship. On the contention 


eviaence was insusbcicot: — atui, luatuie euiueuce, 
taken altogether, oral and documentary, had been 
sufficient to prove that the appellant was related to 


Kisbobe Psasad , . I, L, R 17 AU. 4btf 

L R. 22 I. A. 139 

10, - SucceMionfo raj 

—Qrant by Government^Beng Reg, XI of 1793— 
Rights of junior members of family. The Und eued 
for was onginaUy an impartible raj, and by family 
custom ' ’ I /I. .< 

Rajah 

by Go* , 

settlem 

on A. a Hindu A in Ws uieuiue, uy ms auis auu 
otherwise, showed that he wanted the estate to 
descend to a single heir, and shortly before his 
death be made B, the son of his eldest grandson, 

........ 5 .. 


co-neixs witu i> uuuei im. uju4u.*»j xj.,— •• 
inheritance, and contend that the wiU was a 
forgery ; that A had no power to make it j and 
that the special law of inheritance ceased when the 
first nronnetor, was expelled. It was found from 




14 W, Bi 197 

12, - I— - Impartible raj— 'S 'uccmjioa 
tn } 0 {n( /amiljf to aiMtini itnpar<tb(« u<<s(«— 
of ruarul maU eolloleral^kxelun'on of widow 
vhtrt iht family it joint, and tht utatt not ttparaU 
—Ciutom^Riyht of ftmales to tRA«rtV. Impurtible 
aaccfitr&l estate is cot, taetcly by reason of its 
beins impartible, the separate estate of the single 
member of the uodindM family, upon x?hoin it 
devolres, so long ss the family continues joint. 
ChivXamun fiinjX t Howlukho iionicon, I- L. R. 
1 Calc. 15S : L. Jl. 2 J. A. 203, referred to and 
followed. A female cannot inbent impartible an- 
cestral estate, belonging to a joint family, under 
the Mitakshara, when there are any male members 
of the family who are quaLGe«I to succeed as beirs 


and the family was undi Tided, and where no speciu 
custom exists, modifying the hbtakshara law of 
succession that the nearest male collateral 

relation of the last Bajab, who died without male 
issue, was entitled to succeed in preference to the 
Bajab’s widow. This relation, wr., a brother of 
the late Rajah's deceased father, at one time 
received an allowance ior maintenance out of the 
family estate. What amonoted to an attachment 


ortgioat^ in the partition of a more ancient one. 


the*contrary, to he preferred as heir to a subso' 
qnently born son of the second wife. Raua- 
LAKBSHsn Asniai, v SirasaKajrnia PERpMar, 
SernuKATER . 13 B. L. B. 396 : 17 W. B, 553 
14 Moo. L A. 670 
Affirming decision of High Court in Siva^airarrja 
PERduai. Sbthubatzb v. Mtrrnr RawALiiroa 
ScTHnuAYZR .... 3 Mad. 76 

16. Mode of sveces. 


18 , irndirlded Impartible- an- 

cestral property. Plaintiff, claiming title by 
succession both as heir by the general Hindu law 
ar^acoording to family eastern, sued to recover 
the Totavalli estate in the zillab of Raj'ahmnndry. 
Befeadant, the widow of the person lost in the en- 
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12. I3IPARTIBLE PROPERTY— fonW. 

joyioeat of the estatc> pleaded tliat tbo plamtlS 
was not of the roj'al stock, but merely a dependent 
of the family ; that he had an elder brother aliTO, 


ant’s husband had recovered possession of the 
estate from the Midow of the prior possessor, J D. 
The lower Court found that the plaintiff nas an 


uvibUuuMb u<iu u>.>.uuie paiues utta, in accoiu* 
ance with the judgment of the Pnvy Council, that 
the estate was acquired not by J D, but by his 
father, S V, the common ancestor, through whom 
plaintiff traced his kinship, and has ever aioce en> 


law regulating the devolution of indivisibleancestial 
property, which bad vested in the last possessor. 
That the obj'ectioo to the plaintiff’s titio as heir by 
the general law was thus reduced to the questions : 
Whether his alleged knship to the last possessor 
was proved s and if so, whether, according to the 
ordinary course of legal succession to such property, 
he, or the defendant, as the widow of tbo last pos- 
sessor, was heir to the estate. That upon the first 
question plaintiff bad proved bis kinship to the last 
possessor, and upon the second that plaintiff was 
heir to the estate, in preference to the dvfemlant, 
the widow of the last possessor. The sound rule 
tolaydownuithrespectto undivided orimparCiblc 
ancestral property is that all the members of the 
family who, in the way pointed out, are entitled to 
umty of possession and commumty of interest, 
according to the law of partition, are co.hcirs, 
irrespective of their degrees of agnate relationship 
to each other, and that, on the death of one of 
them leaving a widciw and no near sapmdasin the 
male line, the family heritage, both partible and 
impartible, passes to the survivors or survivor, to 
the exclusion of the widow. But when her hus- 
band was the last survivor, the widow’s position as 
heir, relatively to his other undivided kinsmen, is 
similar to her position with respect to his divided 
or self and separately acquired property. Yeot- 
MUtA GivuiaDEvatiMA. GAnu v. Yehcsiui-a Rasi- 
AimoRA Oaet 7 .... 6 bXad. 93 

If. Impartible zamindari — Per- 

iOTial properly of zamindar The rule of imparti- 
bility applicable to zatnindars does not extend to 
personal pioperty of a zamindar left at his death. 


HINDU LAW— INHERITANCE— cenfi. 

12. IMPARTIBLE PROPERTY— con/<f. 

and tuch property ia divisiblo amongst Ida aons 
after Ilia death. Rajeswap-a Cajaputti- Naraina 
Deo JlAnAiiiJALtmoAntr v. ViKArRciAPAir Rcdra 
O wAruTTV NaRaina Deo MAnABAJALCNOAno 

5 Mad. 31 

18. — Separate estate- 

The mere impartibihty of an estate in not sufficient 
to make the Bucccsaioiv to it follow the course of 
succession of separate estate. Shnvgunga case, 
9iIoo I. A. 3t-23W.R. P. C. 31, explained. 

VrSEAVAMAtl V. Boocdia 

Vankosdora . . . 13 W. R. P. C. 21 

. 13 Moo. 1. A, 333 

10. Impartible za- 

mindaus, saetesiton lo — Custom. The succession 
to a zamindan which la admitted to be in the 
nature of a pnncipahty, impartible and capable of 
enjoyment by only one fnember of the family at a 
timt., IS governed (in the absence of a special custom 
of descent) by the general Hindu Jaw prevalent m 
the part of India In which the zamindan is situated, 
with such qualifications only as flow from the im- 
partible character of the subject. The succession 
to such a zamimiari may bo governed by a parti- 
cular or customary canon of descent. The course- 

..f J win, In Mw nf tbn 


which part is the common property of a joint Hindu 
family and part the separate acquisition of a de- 
cea^d brother, his widow (in default of male issue) 
succeeda to hie eeparate estate. KattaMa Nau- 
CIIEaRV HaJAR Off SmTAOUWOA 

2 W. B. P. C. 31 s 0 Moo. 1. A. 6S0 


20. ■ - Imparltbihli/ of 

zamindan' sboicn hy evidence— Grant by sanad i» 


Vfaat was said in the jndgnient in the ^nsu^ur 

aee, 12 Moo J, was apr henble hem. The 

state continued to be impartible, 

ucceaaioa to it was not altered. It descended by 
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12. IMPAIITIBLK PROPKnTY— <<?«/</. 

the rule of pnnjfigcniture. SBliitXTO Raja 
YABLAnAcev Malu&aiucka V Brimasto Kaja 
YARLAQADDn DCROA . L It. D. 13 Mod. 400 
L. n. 17 1 . A. 134 

21 . Zamtndari for- 

mtrty h(li unicr raj — Zamin^ri ori^inoUy txittiny 
before ITS'— Grant by Ooifrnmtitl «n 1S02, and 
ttjain in 1S35, cf the tame eamindari — Abttnre of 
intenhon to yrnnl it at im/iartihle — .SaR«f-i-mi/> 
liyut-i-Aifimran. Although it might bo tAhen 
that the Mirangi zamindan iraa formerly held on a 
military tenure under a raj. and that it continued to 
be held on the same tenure after it had been incor* 
porated in another zamindan, and aubaequently 
when, by conquest, it became part of tho Vizlana* 
gram mindan, which was dismembered in I7d>,and 
.even if impartibibty was tho rulo then applicable 
to the estate, yet the 8uh<«quent dealings with 


which was in no way distinpishabic from that of an 
ordinary zamindan assessed to the rerenue, all led to 
the conclusion that the zamindan was now partible. 
It was clear from the kabuhst, or instrument of 
assent to the sonadd.milklyat-i-isttmrari of 25th 
April IfiQl, that tho latter was in the ordinary form 
of such grants, an<l there was no ground for Infer* 
nng that the Gonmment intended to create an 


Above mentioned. Tho case of the Hatuapur 
Zamitidati, 12 Moo I. A- 1, situate m Bebar, as 


' I. Ii. K. 14 Had. 237 

Zamindab of llAiuBoi V Satbuciurla Rama- 

®HADRARAJtr . . . 1*B. 18I.A.46 

Affirming the decision of the High Court in 
.Jaoabatiiav Rauabiiadba 

I. Ii R. 11 Had. 380 

22. — - ImpariilU Aowin- 

dar^—OMrveted inherilonet— Interest of Miera 

of Inherttanee by danghUr’a tons. In a soit to 

recover possession of the impartible zamindari of 


HINDU LAW— INHEIIITANCE— eontf. ' 
12. IMPARTIDLE PROPERTY— coaW. 

sent plaintiif and tho daughter of tho late Rim for 
iWAscMinn of the zimindan to which Vie claimed to 
bo entitled by right of inhentincc A decree was 
pa.Asnl for tho pUintifT in that suit, under which ho 
obtained poAsc«sion of tho zrmindari and retameil 
ituntilhisdeathm 18S3, when ho was succeeded 
by tho present defendant. Tho plaintiff now sued 


plaintiff had a right of survivorship, but that ho 
had succeeded to tho estate ns full owner, and had 
therefore become a fresh stock of descent ; (ii) 
thatacconlmgly nearness or remoteness of relation- 
ship to tho istimrar zimindir was immaterial, and 
tho defendant's right of succession was not affected 
by tho fact that tho whole class of tho istimrar 
tsmindir’s daughter’s sons had not been exhausted 
MCTTOVADPOASATaA TeTAB V. PeBtASAMI 

I. L. B. 16 Had. U 

23, “ ■ Adoption by a 
zamindar in eonjanction vilh one of lifi fipo wiru— 
Itight to tueeecd to adoptiit ton The holder of the 
impartible z-amindart of Uthumalaf, who married 
two wives, subsequently made an adoption in con. 
junctioD with his junior wife. The zimiodar died 
m August 1801, ami the adopted son died an infant 
without issue in Pecember of the same year. Mtldf 
that the junior wife, having taken part m tho adop- 
tion, was entitled to the impartible estate in prefer- 
coco to her co-wife. AsNATDEin Naohiab v Col- 
LECTOR OF Tiksevelly I. It. B. IB Had. 277 

24. ; Sneeessim to 

tmpaiiible tnminifari’— iSumwrsliip. Heritage to 
an impartible zamindan is to bo traced accordmg to 
tho onlinnry rules of the Hindu law of inheritance 
unless sotno further family custom exists, beyond 
tho custom of impartibibty, although the eetate 


ui iueiA£LOHiier ^1^ iiio origiiiauy unooiiructeu os- 


by the lather oi tbo preseiii ueieiiuaiii, «uu was uie | 
«on of her cider sister (deceased), against the pro- I 
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joymeDt of the estate, pleaded that the plaintiff 
was not of the royal stock, but merely a dependent 
of the fannly ; that he had an elder brother ali^e, 
and therefore could not sue, and that, in accordance 
with her husband's instnictions, as contained in bis 
will, she was about to adopt a son. Sie also alleged 
that plaintiff should have become a party to an 
appeal pending before the Privy Council from tho 
decree in suitNo. 3 of 18G0, under which the defend- 
ant’s husband had recovered possession of the 
estate from tho widow of the prior possessor, J D. 
The lower Court found that the plaintiff was an 
undivided member of tho family in which the right 
to the estate was vested, and a dayadi of tbo defend, 
ant’s late husband in tbo 12th degree through 


uvi^uuuiii. iiau uei..uuie poutes unu, lu aevolu- 
ance with the judgment of the Pnvy Council, that 
the estate was acquired not by J D, but by his 
father, S D, the common ancestor, through whom 
plaintiff traced his kinship, and has over since en- 
joyed as ancestral property derived from the said B 
I>. That accordingly tho question of sut^ession 
raised in this suit, similarly to that in the appeal 
before the Privy Council, was detoiminaUo by the 
law regulating the devolution of indmsibleancestial 
property, wluch had vested m the last possessor. 
That the objection to the plaintiff’s title as heir by 
the general law was thus reduced to the questions : 
Whether lus alleged kinship to the last possessor 
was proved *, and if so, whether, according to the 


possessorr and upon tlie second that plaintiff was 
heir to the estate, in preference to the defendant, 
the widow of the last possessor. The sound rule 
to lay down with respect to undivided orimparlible 
ancestral property js that all the members of the 
family who, m the way pointed out, are entitled to 
unity of possession and community of interest, 
according to the law of partition, are co-heirs, 
irrespective of their degrees of agnate iclationsbip 
to each other, and that, on the death of one of 
them leaving a widow and no near sapindas in the 
male line, the family heritage, both partible and 
impartible, passes to the survivors or survivor, to 
the exclusion of the widow But when her hus- 
band was the last survivor, the widow’s position as 
heir, relatively to his other undivided unsmen, is 
smular to her position with rcsjiect to his divided 
or self and separately acquired property. YkhW- 
MULA GivrmnzTAMMji Gajiu V. yratrviui.4 Ra»- 
AKDORA Gabu .... 0 93 

17. Impartible zamindari — Pef- 

property of zamxndnr. The rule of imparti- 
bility applicable to ramindans does not extend to 
personal piojierty of a zamtndat left at bis death. 


HINDU LAW— INHERITANCE— conW. 
12. IMPARTIBLE PROPERTY— cemfd. 

and such property is divisible amongst his sons 
after hia death. Ra JeswaRA Cajaputty Naiuisa 
D* 0 MAllAR-AJALinfOARU t'. ViRAPBATAPAD RUDBA 

CojAPCTry NARAiKa Deo JlAHABAJALTOOAiir 

6 Mad. 31 

18. Stparali eslale. 


Yakumpla VenkaYasiaii V. Yanumpla BoocmA 
Vaskosdora ... is W. E. P. C. 01 

13 Moo. I. A. 333 

19, Imparitb}e za- 

tnindarts, sueeesoon to — Custom. The succession 
to a zamindan which is admitted to bo in the 
natuie of a pnnevpaUty, impartible and capable of 
enjoyment by only one fnember of the family at a 
timt, IS governed (m the absence of a special custom 


to such a ranundari may be governed ^ a parti* 


which part is tho common property of a joint Hindu 
family end part the separate acquisition of a de- 
ceased brother, his widow (m default of male issue) 
succeeds to his separate estate. Eattaua Nap* 
cn«ABr Rajah OP Skvaouuoa . 

0 W. B. P. 0. 31 1 8 Moo. 1. A. 639 


20. — Impartibihty of 

samtTidari shoutn by evidence — Grant by sanad i» 
1802 of romiTidan wilAoi t thange of rule of eueete- 
eion by prvnogtnxlwre~Mad. Reg. XX7 of 1302. 
The question whether an estate is impartible and 


was said in the judgment 
ase. 12 Moo. I. A. J. was appheable hem. Iho 

state continued to bo ‘^’j'i'jescended by 

accession to it was not altered. It descendea oy 
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the rule of pnniogomlure. SnlU*^■Tc Raja 
YAnLAOADDO Mallikarjcka V . Srimanto RaIa 
YARLAQiDDtr DoROA . I. L. R. 13 Mod. 400 
' L. R. 17 I. A. 134 

2L Zamindart for- 

mtrly held tin'for raj — Zamindan criginnUy txifttng 
hefore 175' — Granl by Oonrnmfnl in 1^02, and 
ojatti tn IS35, cf thf. <ame £<imi>uf<irt— AWitre of 
intention to ^anl il as tmii'tf1iblt~^anad-i-niil’ 
liyat-i‘istimrari. Although it tai^ht bo tAlcn 
that tho Mirangi zamindan was formorly hcM on ft 
mibtar}’ tenure under a raj. and that it eontioued to 
be held 00 the mric tenure after it had been incot* 
porated in another aamindari, and eub9e<|uentljr 
when, by conquest, it became part of tho Viziana* 
gram mindari. which aas dismembered in 1793, and 
-ereo if impartibihty was tho rule then applicable 
to the estate, jet the subsequent dealings with 


the conclusion that thezamiadari was now partible. 
It was clear from the kabuLat, or instrument of 
assent to the asnad'bmilkjyat.i.istimran of 25tb 
April 1801, that the latter was in the ordinary form 
of such grants, and there was no ground for infer* 
^g that the GoTcmment intended to create an 
impartible cimindari, or to restore an old one with 
impartibihty attach^. In 1S35 there was, for » 
second time, such a dealing with the estate by the 
Oovemment, in granting it again by aanad, as 
showed that there was no intention to the effect 
Above mentioned. The case of the Hansapur 
^amindan. 12 Moo /. .d. f, situate in Bebar, aa 
to which their Lordships in 1807 held that it must 
be taken to retain its previous old quality of im* 
partibihty, after having been granted in 1790, was 
distiogushed Satbociiaru JAOAiciAPaA ItAJO 
«. Satbccharla Rasiabhadba Bszo 

L L. R. 14 Mad. 237 

Zamikdar of SIaiukoi v Satruciurla Raha- 
ibhadraRaju . . , L.R. 18LA. 45 

Affirming the deciaon of the High Court io 
.jAGANATnAV. RaUABHADRA 

I. L R. 11 Mad. 380 

22. • Impartible zamin~ 

dari— ObstrocCed tnheritanee — Interest of fwiWers 
of — Inheritance by daityhter's sons. In a suit to 


daughters her surviving. A suit was then brou^t 
by the father of tho present defendant, who was the 
«on of her elder sister (deceased), against tho pre- 


I HINDU LAW— INnERITANOE-contf. 

I 12. IMPARTIRLE PROPERTY— coaW. 

■ent plaintiff and tho daughter of tho late Rini for 
ttosMaeion of the zamindsn to which ho claimed to 
bo cntit'ol by right of inheritance A decree was 
pawed for the plaintiff in that suit, under which he 
obtained po«c«ion of the zimindari and retained 
it until his death in ISS3, when ho was succeeded 
by (ho present defendant. Tho plaintiff now suetl 
aa above, claiming that tho right to tho zsmindari 
bail devolrnl on him, and not on tho defendant, on 
thodeath of the plaintiff in tho former suit. Held, 
(i) that tho defendant's father had not succeeded 
to a qualiHed heritage, nor to a mere right of man- 
agement of joint family property in which tho 

I itaintiff hail a right of survivorship, but that he 
isd succeeded to tho estate as full owner, and had 
therefore become a fresh stock of descent; (ii) 
that aeconlingly nearness or remoteness of relation- 
ship to tho istimrar zamindar was immaterial, and 
tho defendant’s right of succession was not affected 
by tho fact that tho whole class of the istimrar 
lamindar's daughter’s sons had not been eihausted 
MorruvAiiPOASATnA Tevar v . Periasami 

I, L. B. 16 Mad, 11 

23. ^ _ .4^pfio» by a 


24. ' ■ i^uecusion to 

tmpariiife xomindari— Survivorship Heritage to 
an impartible zamindari is to bo traced according to 
tho ordinary rules of tho Hindu law of inhentance 
unless some further family custom exists, beyond 
tho custom of impartibihty, although the estate 
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HINDU LAW— UTHEBITANCE— roTitd. 
12. impartible property— coftW. 


Inherited alone the impartible zamindari. On her 
death, the elder daughter’s son, in litigation ending 
in 1881, made good his title to the impartible 
zamindari, being the descendant in the eluer line. 
fleW, that this son of the elder daughter became, 
as the last male owner, the stock from which 
descent had now to be traced, and that the ancestor 
was no longer that stock. And SeW, that the son 
of this last male owner had a title to the zamindari 
on his father’s death in consequence of the lull 
and complete ownership of the latter, who had 
himself become a fresh root of title. Thu decision 
disposed of the only question that was argued on 
this appeal. But the decision of the Courts below 
that the plaintiB could not claim the jnhcritanco in 
virtue of survivorship was also afhrmed. The 
judgment below, on this part of the case, >v»a based 
on this, that no family co-parcenary had existed to 
give rise to survivorship, as the sons of daughters 
could not form a family co-parcenary, which could 
only consist of the descendants of a paternal an- 
cestor. McTXtrvADUOA^iADnA. Tevab. e. Pehia- 
8AIII Tevar . , I. L. R. 19 Mad. 461 

L. E. 23 L A. 128 

25. — . — Impartible esCaCe— o/. 


the right of another member of the joint familj 
to succeed to it upon his death, in preference to 
those who would be fus heirs if the property were 
separate Dooroa ^rselaO Sinob p. Dooboa 
Koswabi 1. L. R. 4 Calc. 180 -. 8 O. L. R. 31 
L. R. 8 I. A. 149 
6.C. in the High Court. Dooboa Pebsbap v. 
Doosoa Eoobbee . . 20 W. R. 164 

20 . — ImparltbU afafe 

— PrimogenitUTt — Cvslom. The principles on which 
is founded the judgment in Pamalakfhmi Afnmal 
V. Suonanllio Ptriimal Ammal, 14 SIoo- I- A. 
670, as to the succession to an impartible in- 
hentance, apply with equal force, whether the first- 
born son i3 born of,a_ first marn^ wife or of » wife 
afterwards married. The text of Mann, Ch. IX, 
V. 123, distinctly shows that among sons bom of 
wives equal in their class, and without any other 
distinction, there can be no seniority in nght of 
the mother. In v. 122 of the same chapter the 
words “ but of a lower class ” added by tno gloss 
of CuUnea Bbatta are to be read as correctly in- 
serted m the text. Two wives of a Psiayagar of 
an impartible poliem having died before bus mar- 


tins tlurd wife was in the position of a first married 
wife. What might bo the effect of one wife being 
“ of a lower class ” than another was not in ques- 
tion. PePDA RAUAPPA V. BiKUARI SESIUltJtA 

I. L. B. 2 Mad. 286 i 8 0. L. B. 315 
L.E.8LA.1 

27. 31ilalt7i<sra lata 

— Exeluiion of females from succession — Impari- 
iUe joint ancestral properi!/~Cuilom. A female 
cannot inherit an impartible ancestral estate be- 
longing to a joint Hindu family governed by the 
Uitaksbara, where there are any male members of 
tho family who are qualified to succeed as heirs. 
Thia is a rule of law, and not dcjwndent on custom. 
A custom modifying the law must be a custom to 
admit females, not a custom to exclude them. 
Hibakath Roer p. Ram Nabain' Sikoh 

9 B. L. B. 274 ; 17 W. E. 310 
Upholding on appeal s C. .16 W. E, 376 
But see DraaA Prasad Sinch v. Ditrci Knx- 
WABi . 9 B. L, B. 308 note : 13 "W. B. ll> 

whore to a ghatwali estate which descended from 
the father to the eldest eon, the younger sons 
having allowances made to them, a widow was held 
entitled to auccecd as beir to her son 

28. DewolutJott of impartible 

property — Bight of ntarest eo-^«e^«r o/ «nior 


first be left no issue : by the second he had issue 
JU, R and P ; by the third he had issue V. Upon 
the death of the zamindar, he was succeeded, brat 
by Jlf, then by -Vs son, and then by R, uho 
held the estate for many years When R died. 
- • ' - - — -*• ' — the grandson 

■ son claimed 
, earer class of 
■ . . , as the nearest 

was entitled 
onged to the 
r, y I'eninf®* 

. 4 250 . 

. , \a Tolovor v. 


q,d been hel^. 


under the rule above referred to," and that »t was 
accordingly immaterial to consider whether or not 
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boldi'n;; a j'tw*n’oai po#«c^'ion of Iho Tnlbyftm 
until 1783, when ho eupportwl the Eft^t InitiA 
CompAny. In 1785, ho una ropUcwl In poaacaMon, 
u s “renter," lut Upon failure to pay li«f the 
jfilayan was placed urder Ibo control of a manager 
until the country was restored to the Kawab. 
In 1700, the East India Company airain assomed 
control of the country-, ard the jnlayo^r apain 
held possession of the estate aa a “renter" under 
the Company. In 1792, the yafai/ojaf died, he 
•hemp the same fofayojor who had been expelled 
in 1765. He was succeed by his son, who died 
in 1801, the year in «hich the Company took pos- 
session of the country, learing a jounper brother 
of the half.blood him aurvivinp Tho Cocem- 
nent, in 1802, declared its intention of appoint- 
ing the half-brother to auceeed to the fnhyatn on a 
somindan' tenure, and subsequently directed that 
the half-brother should be instated in the folaynm 
as soon as a eanad of inccstiture could be prepared. 
The question of restoration was honever kept 


reiterating its intention to restore the paUtytt^jar 
to tbo mansjvjsent of his palayam under a new 
arrangeoent, proposed to grant liim a jogAir 
bringing in an OTerage of thirty.three per cent, of 
the gross collectioos. and subject to a nominal 
rental assessment. This proposal nas consented 
to by the -palaijagar; but the arrangement was 
again earied, the fatayagar reccinnc ten per cent, 
of the gross collections. Jn 1817, instructions 
were issued to the ellect'that villages should bo 
given over to the patayagar of a value equal to tbo 
average gross amount of his then income, from 
whatever source derived. It was also declared 
that the villages were to be given on zomtnifart 
tenure. The approval of the Government having 
been obtained, a conditional sanod was granted in 
December 1817, and the half-brother of the last 
palayaffar was put in possession The first defend- 
ant, in whose possession the zomtndart was at the 
date of suit, was a descendant from the polayagar 
last referred to, tracing his descent from the 
family of the grantee of the aanad, by his second 
wife. PlaintiS and second defendants were de- 
scendants from the family of the grantee by his third 
wife Plaintiff now sued for partition, when the 
pica was raised that the tamindart bad been from 
its origin an impartible estate, and that the tanad 
grant^ m 1617 bad not altered the incident of 
impartibUity which had always attached to it i IJdd, 
that the estate was impartible. Kacin yuva Rak- 
OAPFA Kaueea TitoLa Udatar V Kacm 
Kalyaka Ra>'OAPPa Kausjca Thoia Ddataii 
(1001) . . . Lli.H.241fad.C62 

29. “ — ' ' ililahihora 

/atmly— SuccMSion— ImpartiNe Mfoir— ^urvii’orsAip 
— CuiJ pToetduTt Code (Act XIY of lS82f, #. 23f-~ 
£xuution of decree — EtpruenUiUve of dtceased 


fimon—Aaut). The rule of succession to an im- 

^ . ,-.-1, - .L.* - .1. , ... 

■ " ' *5 estate, 

' ' om the 

Jiolorta 

‘ , ■ ■ d. 539; 

. ■ * UUTTO- 

" ‘ . ' Singh, 

I. L. R. JS Calc. ISI : L. R, J7 1. A. 12S, followed. 
Salraj Kuari v. Deoraj Kwri, /. L. R. JO All. 
272 : L. R. IS I. A. SI, and Venlala Suryn J/qAi- 
frt/i Ram Krishna v. Court of Il’anfr, /, L. R. 22 


inga uruler s 234 of the Code of Civil Procedure 
cannot bo taken against the latter as representative 
of the deceased. Juga Lai Chaudhurx v. Audh 
ReAart Pra-xad Singh, 6 C. R’. A'. 223, followcil, 
Ram Dat Martcart v. Ttlait Rraja Behari Singh, 6 
C. ir. K. 879, dissented from Krisqxa 

Sasiur f RACjnrjfATir Den 

L L. R. 81 Calc. 224 

30. Mttakhara law 

— Drwent of imporiiAfe property— Jlule of primo- 
ffenilvrt—Evidtnee—Palayam, of—Aeespi- 

ante by jalayngar of sanad under Sladras Rtgula- 
Iton XXV of 1802, tffetl of succession to polayam— 
Zamindari of Vdayarpalayam — jUainltnance, 
amount of-^Prny Council, practice of. RTien 
impartible property passes by survivorsbfp from 
one line of descent to another it devolves not on the 
co-parecnec nearnt m blood, but on the nearest 
co-parcener of the senior line Karaganti Atham- 
magaru v Venlataehalapali yayomixiru, I, L. R. 
4 ilad. 2S0, approved. The question whether an 
estate is subject to the ordinary law of succession 


in the evidence and circumstances of the case, and 
in accordance with the above principles, that the 
zamindan of Udavarpalayam represented the an- 
cient palayam of Udayar, which waa in its origin 
and up to the expulsion of the Palayagar in 1765 
an impartible estate held by one member of the 
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palayam. The Judicial Committee will aot later* 
fere m a question as tu the amount of maintenaacc, 
vhich is matter to bo dealt with by the Courts in 
India. KacHi Kautaks Rakqaffa Kalakea 
Thola Udayar V. Kachi Yoya Rehoappa 
Kalasea Thou Udayar (1005) 

I.D. R. 28 Mad. 608 
Ii. R. 82 I. A. 261 

f 31. ImpariibU estate, 

succession to — Liahtlily of son far itbls of father — 
Civil Procedure Code, Act XIV of I •>8', e. 34 — 
Impartible estates dots not pass by survivorship but 
as separate property and eonsliiule assets wtlkin th* 
meaning of s 3i, Ctvil Procedure Code — Custom of 
non altena5i2i{y cannot he set up tn execution proceed- 
ings — Mortgage decree noi mpeae^Me in executmn 
proceedings — Attachment, effect of — Does not create a 
charge. A decree agamst a father can, when the 
father dies before the decree is fully executed, be 
executed against the son as representative by at* 
'taching any separate property of the father in* 
berited by the son The joint family property m 


any Joint interest in it. Such estate deYotvi» on 
the sonaot by survivorship as Jo'nt property but os 
the sepatats property of the fathe.'. ^7hcte such 
property devolves on a son from his father and the 
eon as representative is proceeded against under 
s> 234| Civil Procedure Code of 1832, in vxe* 
cutloo of decrees obtained against his father, the 
Inherited estate wdt be assets for the purposes of 
B. 234 of the Civil Procedure Code of 1882 
Xaehiappa Chetiiar v. Chinnaijasam Jfakker, 
J. X. B. 29 Mai. 45$, not followed- Jlaja of Bala- 
Tiastir. Achgaiu, I. L R 30 Mad- 45i, approved- 
Wh^ri* an impartible estate jo the hands u aeon 
isattvehed in execution of decrees obtained against 
his father, it IS not open to the son in execution to 
take objection on the ground that such estate is 
by custom inalienable. Such objection can only be 
taken by way of a separate suit Such a custom 
does not necessanly imply the existence of co* . 
parcenary rights which will make the property joint 
family property, Banasami XaicJe v. Bamsami 
Chelti, I, L. B 30 Mad. - 55, referred to. A decree 
for sale under the Transfer of Property Act can- 
not be impeached m execution proceedings but 
only by separate suit, Kuriyali v. Mayan, 1. L B 
7 Mad. l’o5, dissented from. Attachment of pro- 
perty in execution does not give any title and 
— .u, ....-I. — — V -i-nr right 

• . » leyts 

• JaMW- 

■ ’ . ■ riKir- 

I.L.'ll. 33 Mad. 420 

82, ^ Impartible polfem — JPw 

dene* of impariitiUitj — Ponnai lands attached to 


HINDU LAW— INHERITANCE— confj. 

12. IMPARTIBLE PROPERTY— contfJd, 

the pdtem — Maintenance and marriage expenses of 
junior Taembtr of the family of poligar. The step- 
brother of tho holder of a pohem in the Madura 
dcstrict, of which the gross income was about 
1115,000 a year, sued him for a partition of the 
estate and in the alternative for maintenance. It 


enquiries svero made of raemhers of the Zimindir's 
family and other persons connected ivith the zatnin- 
dari as to the nature of tho estate, and their record- 
ed answers showed that they understood the estate 
to be impartible, and that it descended to a single 
heir. Held, (1) that the pohem was impartible ; 
(li) that the plaintiQ was entitled to decree for a 
monlhlv payment to him of RCO for his mainten- 
ance The plaintiff’s claim extended to certain 
pannai lands within the limits of the zamindari; 
some of which had been liandcd down from zamin- 
dar to zamindar since 1831, others having been 
purchased by the plaintiff’s father. Tbe High 
Court found that they had been recognized and 
dealt with as part and parcel of the zammdan. 
IIttd,ihai tho pannai lands srere impartible, and the 
plaintiff was not entitled to a share in them or in 
the cAttle, etc., used for cultivating them The 
plaintiff further claimed a sum of B4,000, the 
amount of a loan alleged to have been contracted 
by him for the purposes of bis marriage. It ap- 
peared that tho cost of the marriage had been 
dcfrayeil by the bride’s brother. Held, also, that 

th, ■ - - - "V-' 

acco 

putf 

have 

XJL. R. 18 Mad. 64 
33 . — Impartible po- 


pass^ by swrvivorshijx When on the death of a 
oolliaeat the right of exclusive possession passes 


/. A. 5s3, proceeds upon grounds which are lu 
conffict witKthe ruhngs of the same “ 

Madras cases and with the Jaw of Southern India 
and Benares respecting the impartibiuty of pro- 
perty of A joint Hindu family. Nabaoakti Acbak* 

HAOASD ». VENSATACHAr-APATI NaYAHIVABU 

I. L. B. 4 Mad. 260 
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HINDU LAW— INHEIIITANOE— <cnH. 
13. JOINT ri^OrEJlTT ANO SU» VIVORSIIIP. 

L Joint property — SufMMion j>t* 

foptfa onJ r<tr tlirpei. Where iiropcrty ia»cquir«i 
while a Ilmda family is joint acconling to tho 
l^ngal Jaw, the inhentance rocs jxr capita anti not 
net «firi>es. lUMi'.trrv Doss r. NesDo Coomaii 

fcoss aw.ii.u 

RtnrtTK Kiusto Bosoo r. DnraoBAy CutJKDm 
18W.B.32 

2. iltlakihara iaw 

.-Joint and tcll-oequ\ttd jmjicrty A Hindu 
eabject to the Mitakshara djing possessed of a 
ehare in joint family property and also of aepafately 
aetiuiied projwrty, the two will not ncvcssanly 
dcToIre on the Mmo heir; hut (hey nwy either 
descend to different persons, or, if descending to 
the same persons,' may descend in a different way 
and withdiffercntconsequences. l*rrcu Kooswar 
olios MPSAR BlaEE V. JOY KlSREX D\83 

0 W. B. 101 

3. StpataU enjoy- 

ment ef lelf-aequmd j'roperl!/~Su<ees»hn to etll- 


but on his death wilKout male ia«ue such property. 


LA..' • » “ • 


mNDU LAW— INHERITANOE-fonti. 

13. JOINT rKOrERTT AND SURVIVORSHIP 

—eantd. 

fasuiy living under the Mitakshara Jaw, a brother 
dies without having issue, hut leaving brothers and 
nephews^ the sons of a predeceased brother, the in* 
(crest in tho joint estate of the brother so dying 


father or grandfather would have taken had he. 
survived the period of distnbution. Deei rARSUAD 
r. TiuxcR Dial . . L L. B. 1 AIL 106 

7. — Properly, on* 

rrstrni and sc’l-aequired—^omt tenancy When 
piopcrty ts held in co-parcenary, the share of an 
unaivxleil co-parcener who leaves no issue goes, 
acconling to Hindu law, to his undivided co-par* 
ceners, wbethertbe propcrtyisancestraf or acquired 
by the lo-liarurners as joint tenants. Pachisai v. 
Nanaiuv . I, L. B. 3 Bom. 151 

8. /nAerifancs of 

iQ gilimale ton amony Sudras— Co-parceners. A 
nmdu of the Sudra caste died in 1860 leaving two 
wioows, D and S, a son Habadu, and daughter 


uv quaiivis iiivy iiveu aejiataieiy, ana >muu wdi 
allowed by Mahadu a portion of the family projierty 


partition shows that, as to the separately acquired 
property of one member of a united family, the 
•other members of that family have neither voia- 
mumty of interest nor unity of posMission. The 
foundation therefore of a right to take su h pro- 
perty by surnrorship fails. KATTAAfS NafCDEAB 
V. ItAJAH OP SmvAoraoA 

2 W. R. P. 0. 31 9 Moo. I. A. 639 

Shib Narain Bose v 


6. ' Slilakthara tau. 

7he principle of survivorship under Slitaksbara 
law is limited to two descnptions of propeity. 


A. AJ, Ak. xt Cotu. Sm 

6. — J/tlalskara taw 

^ueeeAn'on. ^Vben, in an undivided Hindu 


Bench (Wesiropp, C.^., "Kembah. and Pishey, 
JJ.), that after the death of their father, Hahadu 
and Sadu succeeded as co-parecners to the whole 
property, subject to the maintenance of R, S, and 
Dnrya, if she were then unmarried, and in that 
event also to her reasonable marriage expenses, — 
Sadu, however, as an illegitimate son. taking only 
half a share. JJetd, also, that inequality of shares 
did not prevent co-parcenary and succession by 
survivorship, and that, as JUhadu and Sadu were 
co-parteners from the death of their father until 
the death of hlahadu, the usual result of co-par* 
cenary follower! on the occurrence of the latter 
event, ns , the surviving co-parcener (I'.e., the 
plaintiff Sadu) took the whole property. Paki v. 
OotindaualaaTeja, I.L. B. 1 Bom. S7, followed. 
Sadu V Biiza . , LLB. 4Bom. 87 

9. Mtlakshara law 

—Stdras—IUeyitimaU ton — Impartible properly. 
Doder the hiitakshara, among Sudras, where a 


aiiu Cue uugiuiuaie suu, uaviug suiviied tne legi* 
tuaate, was held entitled by survivorship to succeed 
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to the family estate, whfeb was impartible anel ap- 
pertained to a laj, on tbe deatii ol lua ‘bTolbet wito* 
out male issue. Sadu v. Saiza, I. L. R. 4 Bom. 
47, referred to and approved. JooEuntio BnevATt 
HiTEKOCHrNDRA blASAfATIU V NiTYASAKD MaH 

SINO . . . , I. L. R. 18 Calc. 161 

L. R. 17 1. A. 128 

10. — Inhentanct — 

Dawjhter's sons, nature of estate taken btf — Inherit- 
ance treated as jotnt property. The estate of V, a 
Hindu, having descend^ to D and B, sons of the 
daughter of E, naa held by them ea joint teoanta. 
D hanng died, B by mil devised the estate to the 
plaintifi. Held, that, althongh the aharea which 
devolve on the two sons of a daughter may not 
come to them as co-parcenary property, yet, inas- 
much as B and Ji had treated the estate as co-par- 
cenarypioperty, the survivor, B, was competent to 
dispose of the estate by inU. Gopalasami f. 
Cbihha^ami . . . X L. R, 7 Mad, 458 

11. Co-jxireeners-.- 

LiaUhty of property for deHs According to the 
rulings of the High Courts of bfadias and Bombay, 
the undivided interest of o. co-parccncr u not liable 
for his separate simple debts after his death, but 
lapses to the survivors on his death. Kotta Rama- 

’ SASIZ CSGITI V. BaKOARI SESRABtA KaYAT>IVASO 

X L. R. 8 scad. 145 

12. — — Jotnt family 

estate, ewecession to—Tult cf member by sunivor- 
ship — Egect of auard and record at settlement of 
tLteote's estait for life — Land Betenue Act, C P 
{XVIIIcfmi). « S7. Where a Hindu end hvs 
mdovr had euccessively held the estate in suit as 
joint family estate m co-parcenary mth the appcl- 
Jant or his predecessor i — Held, that the appellant 
succeeded at the widow’s death- Though the 
widow was recorded under an award by the Collec- 
tor in the settlement records aa owner of an 8-anna 
share of the estate for her lifetime, that did not 
operate a separation in title or alter its devolution 
S 87 of the Land Revenue Act, Central Provinces 
(XVIII of 1881) did not aflect the appellant’s 
claim, for the award related solely to^the widow’a 
interest RnwA Phasaxi Sckai »- Deo Dttt Ram 
S oKAi, . . . X X>. R- 27 Celc. 615 

L.B. 27 r.A. 39 

IS. — 06rtrwcr«f 

herttOQt — Sueetsston per capita — Succession on ex- 
Jindioii of a dnided branch of a family. On the 
death, without i‘!Suo, of a Hindu who has divided 
Iroin the rest of his family, his property passed in 
suceo'sioa to his widow and mother. On the 
death of the latter, the nearest surviving rever- 
sioners were the plaintiff’s husband and the first 
defendant’s father, both since deceased, and their 
first cousin 'The piaintiH now claimed a one-tb’ird 
share of the property abovementioned aa tho heir- 
ess of her husband, who left no issue. ItapjiMred 
that the plaintiff’s husband and his co-reversionera 
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— concld, 

were divided. Held, that the plaintiff "was entitled 
to recover. Semite : That she would have been 
entitled to recover even if her husband bad not been 
divided from hfa co-revcrsionera. SAiiiyAOitA 
PiiXAi i>. TiXAjtOATiiAjrxi . X L. R. 19 Mad. 70 

14. Ohetructed in- 

herifanee — Inherttance passing to daughter's son — 
Presumption of joint property The daughter’s 
aona of a deceased Hindu take the property of their 
maternal grandfather as an inheritanco liable to 
obstruction, and cooBcquently take it without 
tights of survivorship inlrr ae. Where property 
enjoyed in common by persons capable of forming 
a joint Hindu family was in its origin separate pro- 
perty, there is no presumption that such pro- 
perty baa subsequently become joint property. 
MuUayan ChetU v. Sivagtf* Zamindar, I. L. B. 
3 JHad. 37P ,• and Stmganga Zamsndarv. Laksh- 
mana, I. L. B 9 JJod J8S, doubted. Chelisahi 
Vehcataramasayamma Gatvp V, Avva Raw 
BA nAocc Gabu . .XL. R. 20 Mod. 207 

15. Gtlt to donees jolntlr— Beaih 
of donu— Survivorship— Joint Unarey— Tenancy tn 
common Where property i* given jointly to tw 


survivorship. Bai linVALi v. Patel Bechabdas 
( 1902) . . , I. L, R 26 Bom. 445 

J6. Grandsons — Two grandsons 

through the same daughter tale estate as joint on- 
e«fraf ejfof*. BtU, that, under the JIttalshara 
bw, tho two sons of a Hindu’s only daughter suc- 
ceed on their mother's death to ha wtate jointly, 
with benefit of survivorship, as being joint an- 
cestral estate. Jasoda Koer v. Skeo Pershad Singh 
11889), 1. X. B 17 Calc 33 ; nod. 

PiUot V. ThttTigaffiaTiTif (1595), /• L- B. 19 
Mad. 70, overruled Teukayvamma Gabw v. 

(1002) ^ gjg 

S.C. L. R. 29 X A. 156 
7 0. W. N. 1 


U. OCCUPANCY RIGHTS. 

Eemota hovcB— Bight of occu- 
pancy. The strict Hindu 

does not \ - - * - . ^ 

panoyvigt 

Is not to 

an occupauuy uoiuiujj. ■ ■ 
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cannot on the death of the raijat claim 
the boldine Boopnoo Has r. Eac. BnrnEB 

a N. W. 120 

Jatec Rasi SciiMAn v. Mckcloo StniMAn 

8 W. 11.00 

a. Ii<mote 

Oecupeney ratyol. Remote heirs arc not allowed^to 
snee^ to a right of occupancy. Eons, or imme* 
diate heirs. resuHng Tnth the raijat in the Tillage, 
succeed on his death. PEM Kooer ». Urrrft Baleb 
ScfO ... . 2ir..W.80 


15. RELIGIOUS PERSONS (ASCETICS. GURUS. 
UOUUNTS, ETC ). 

I. - — — Ascetics— Sureejiioa to pro- 

peril/ of oseelic } — of occupancy Although 
the High Court has, under the Hindu law, admittcit 
the nght c{ a disctpic to succeed to the edects of aq 
ascetic, it ina^ bo a question whether the Court does 


acquired. But, however this may be, a teDant.nght 
of occupancy » on a different footing from property 
which IS exc^Qairely the estate of a (ieceased ascetic, 
and the principles which govern the hereditary right 
of eueeession to a tcnatit.right of occupancy aro 
such as an ascetfc, if he conform to the apint of 
his religion, cannot carry out. Sooros Komar 
Pessoad f. IIaoaoeo Dctt , 5 N. W. 60 

2. - . — — ... Svccewon to 

iht property of nseelies. The principle of succession 
upon hich one member of an order of ascetics sue* 
ceeds to another is based entirely upon fellowship 
and personal association with that other, and a 
stranger, thongh of the same order, is excluded. 
KnUQoctiDEB Nabain Chowthry V Sharwoir 
O onoREKATB . . I. li. R. 4 Calc. 543 

3. . — — Property left by 

aseelic — RuIm rrlatiny to ascetic pertom of the 
Sudra caate. It being clearly implied by all the 
authorities that a Sudra cannot enter the order of 
yathi or saniasi, the devolution of property left by 
a deceased person of the caste referred to, who has 
become an ascetic and icnounecd the world, is regu- 
lated by the ordinary law of inhentance, in the 
absence of proof of any general or special usage to 
the contrary. Dearmaforam Pakdaba Saewaoiit 
*v VteAPJLVrjyASiPJXLAj X L R. 22 hSai. 

4. - Guru— Di«c»pl« leaving maa- 


( eojs ) 

HIHTJU LAW— UfHERITANCE-oonW. 

15. RELIGIOUS PERSONS (ASCETICS, GURUS, 
MOnUNTS, ETC.)— eonfcl. 

6. — — Chehx. Amongst 


Sion of a village belonging to hia deceased gum,, 
founding such suit on his right of succession as chela 
without alleging that he had been nominated by the 
deceased Bs hw succcssorand confinned, or that be 
had been elected as successor to the deceased, such 
suit was held to be unmaintainable. Maero D as v. 
Kamta Das . . I. L R. 1 AIL 639 

6. ■ — Priesf— D isci p(<> 

Id certain cases a priest may, according to Hindu 
law, bo the beir of a deceased disciple. Jeo* 
damcmd Gossamer v Kesscb Nukd Gossamee 

W. R. 1864, 149 

7. — — Ooiaw'— fiueees- 

Sion fo the ealaie of a Goaati in file Delian— A 
Goaivi'a right to nomtnatt hia successor ly a uTiffen 
tnalrument. A guru m the Dekkan has a right to 
nominate hu successor from amongst his chclas 
(disciples) by a written declaration. TrdieasfORI 
GOBO SlTAERtTSl V. GaROaBAI , 

I. L. E, U Bom. 614 

8. — Mohunt — Chela — Heir of de- 
teaged mohunt. According to Hindu law, a chela 
IS tho heir of a deceased mohunt, and as such en- 
titled to a certificate to enable him to collect his 
debts SnEOFRO&ASB Doss v. Joveasi Doss 

6 W. R. Mis. 67 

6, - - — Chela— Heirs of 

deceased mohunt ^Vhere the mohunt of a by- 


preceptor. Ramdoss Byraoee v. Ge>-oa Doss 
3 A^a 296 

10. Succession to Ike 

office and property of a deceased moAunl—Gustoia 
of the muth or institution. In determining the 


a mohunt, the right to succeed to his landed and 
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SIKDU liAW— HTHEBITANCE-^^ bW. 

15. RELIGIOUS PERSONS (ASCETICS, GURUS, 
MOHUNTS, rrc.)— conc/i. 

-other property vra^ contested between two goshuns 
Held, that the claimant, in order to succeed, zaust 
prove the custom of the muth entitling him to re- 
cover tho o/Bce and the property appertaining to it. 
The evidence showed tho custom to bo that the title 
to succeed to the ofEco and property was dependent 
on tho successor’s having been the chela, approved 
and nominated as such by the late rnohunt, and also, 
after the death of the latter, installed or confirmed 
as rnohunt by the other goshaina of tho sect. Held, 
that a claimant who failed to prove his installation 
or confirmation w as not entitled to a decree for the 
oflico and property agiinsfc a person alleging himself 
to have been a chela, who, whether w’lth or without 
title, was in possession. Gehda Puri w. Chataa 
PcEi . . . . I. L B. 9 A!L 1 

Ii H. 13 r, A. 100 

IL Head of religious institu. 

tlon — Suecassiort — Cujfoni and proclice The right 
of succession to the property left by the deceased 
head of a religious Institution depends upon custom 
and practice, which tauit bo proved bv evidence in 
each case Gretdharet Dots v. Nundo Kisaore Dos*, 
11 Moo. I, A. iOS ! Genda Puri v. Chatar Part, 
1, L, R. 9 All. 1, and Ramilmgam Ptilai v, 
Vythilingam Ptllnt, 1. L. R IS Mod. 400, referred 
ta Das$ f. Lacsru Pass (1992) 

7 0, W. N. 145 


16 DIVESTING OP, EXCLUSION FROM. AND 
FORFEITURE OF. INHER1T,\NCE 

(a) General Cases. 

1. Sapratibandha property. 

Sapratibandha (liable to obstruction) property 
vests in the heirs m existence at the time the inhenl- 
anco open«, and is not subject to vanstion by the 
subsequent birth of any co-heir. Nar ssimha Rsirr 
V. Veebabsadba ILiEU . I. I< B. 17 Mad 287 

2. Suspension of inherit* 

.ance — TJnhom sons — Child *n the U'omb, right oj. 
Proprietary right is created by birth, and not 1^ 
conception A child in the womb takes no estate. 
In cases where, when the succession opens out, a 
female member of the family has conceived, the 


unborn son GourvA Cbowdhrain v. Cscmmun 
CMowDimv . . . fi W.*B.'1804, 340 

3. — — - Unborn son— 

t^t']nancy~Aiioption. According to Hindu law, 
tho right of inheritance is not suspended bypreg* 
•nancy or until adoption Dukiuna Dossee v. 
Bash Bebaree SIojoomdar . Qyr. B. 221 
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HHroU LAW— rNHERITAHCE— cokM. 

16. DIVESTING OP, EXCLUSION FROM, AND 
FORFEITURE OF, INHERITANCE— contL 

(n) Gekeral Cases — conW. 

4* . — - — Son .not born 

tdien auceession opened oat. A sister’s son, in order 
to have a preferential title over his paternal uncle, 
must have been born or conceived when the succes- 
eioti opened out. It is contrary to a Hindu law that 
mother should be a trustee for a son who may here- 
after bo conceived. Rash Bbiiabeg Roy v. 
NtUAYE Chubs . . W. ^ 1804, 223 

6- — — — - UnhegotUn heir. 

An inheritance cannot remain in abeyance for an 
unbegotten heir (such not being a posthumous son). 
Tho succession must vest in the heirs existing at the 
fimeofthedeathof the {lerson whose inheritance 
descends. Koyhsnatu Loss v. Gyasionee Dosses 
W. B. 1864, 314 

0. Divesting of estate — Seir 

bom after death of ancestor. By Hindu law an 
estate once vested cannot be divested in favour of 
the son of an excluded person born after the death of 
the ancestor. Such luhog docs not apply to the 


Sec, also. Bapuji v P.iNDOBAiro 

1. z>. B. 6 Bom. eie 

7 ExoluBion from inherit- 

anae— Proof of ground for ereiiuion The party 
who seeks to exclude one of the heirs to propsrty 
from a share of the inheritance is bound to prove the 
cause of the exclusion. FtjttiCE Chuscer Chat. 
TBRjEcv. JpoaiJiMoniNEB Dari 

22 W. B, B4B 

8. Disqualtficatiorv.- 

Onus probandi — Presumption. R K died leaving 
a widow (A), three sons (F, A', and F), and a 
daughter (B’j. R and K died unmamed, and P, 
who survived them, left a widow (C M] TT’s son, 
K C, sued O M for 6 annas 15 gundas of the joint 
family estate One of the jiteas I’aised for the 
defence was that the sons, R and K, were dlsquah- 
fied from inheriting, and I anna 15 gundas was 
claimed as tho cxcluave property of defendant S 


son of the said disquahfication Cutodee MoxEB 

DABM V. KiirSrO CZiUXDEB 3JOZOOUDEB _ ___ 

18 W. B. 375 

©. Dtsguattfied heir 

—Widow of the disqualified heir—Extlasion front 
tnJientonce — Rule as to construction of Hindu Law 
texts Tho wife or widow of a disqualified Hindu 
does not becomo incapable of inheriting property 
merely by reason of her husband’s disqualification. 


DIGEST OF CASES. 
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HIKDtT liAW— INnEniTANCE— ron« 

IG. DIVESTING OF. EXCLUSION FROM, AND 
FORFEITURE OP, lNHERlTANCE-«>i*<«f. 

(a) Gestril C48ES — tontlJ. 

whcthpf »lie claim as heir to a drccaxsl j>crson. 
throuch her hujliand or olhetMi«e, if »he is lier^lf 
free from any of the defect?, which exclude a 
person from inhentanee under Hindu law. It is a 
canon of interpretation in Hindu law that a special 


law, when there h a coffccation of two texts, dealing 
with the same suLjeet, and m the first of them two 
words or expressions eeeur, of which only one la 
repeated in the second text, the other word or ex- 
pression must be excluded as not applying to ca.<ea 
falling within that second text. CA^oo r Citaxo- 
EanmcABAHlOO") . 1. L. E. 32 Bom. 276 

h) Addiction TO Vice. 

10. ■ -- — . ■ — . i^<f</irrion to 

ties or vnflltng son for inAcntonre. Vague and 


his father ” for the purpose of decUnng him to ^re 
forfeited his nght of inhentanee by misconduct. 
Kat&A FissnAC r. Bcdree Sab . 3 N. TV. 207 




(e) Bldcdsess. 

.Son of blind man 


ancc. The bbud man havin'; married, a sod was 
bom to him in 185S. The blind man died in 1861. 
Htld by Korsiax,/, that oo the birth of the blind 
man’s son bo became entitled to the inheritanco 
from which his father had been excluded Uftd, on 
appeal (by a Full Bench), that by Hindu Ian so 
estate once vested cannot be divested in favour of 
the son of an excluded person born after the death i 
of the ancestor. Such ruling does not apply to the I 
case of the son of an excluded person tl, having 
been begotten and being m the womb at the tine I 
of the ancestor’s death, ho is afterwards bom 
capable inheriting- Kai-iiias Das r. KnisiRrA 
Cbaxdba Das , . 2 B. It. B P B. 103 

11 W. B, O. C. 11 

12. /nctiroife hfiiuf' 

ncjj. <Srm5fe : A daughter who becomes incurablj 


I 

I 


Hindu law— inhebitan’ce— <•<«/</. 

1C DIVESTING OF. EXCLUSION’ TRO^l AND 
FORFEITURE OF, INHERITANCE— eon/d. 

■ (c) Blixdsess— concU. 


Wind in her Infancy has no right to inheritance, but 
only to maintenance. Bakebai v. Maschtiabai 
2 Bom. & 

13- - 7 -■ ■■ — ; Congenital blind- 

nei*~niindn«n after lirlh. The blindness which 
under the Hindu law as recognized m Bengal ex- 
cludes an afflicted person from inheritance, refers to 
congenital blindness, and not to loss of sight which 
lias supervened after birth Mobesb CnrjvDEnRov 
r. Cni'snEB Mohus Roy 

14 B, L. E. 273 ; 23 W.B, 7S 


14. Congenital {ilincf. 

ness — Person not horn 5f,'nd. According to the 
Hindu law aa prevailing in the Bombay Bresidency 
btiadness fo causo exclusion from inheritance 
must be congenital Therefore, where tho widow of 
a childless intestate, though proved to have been 
totally blind for soroo years before the death of her 
lit»bxnd, was admitted not to hare been bom 
blind //rid, that such blirdness did not prevent 
her from inhenting the property of her busbard 
on his decease. Mpbaj-ji GosuLnas v. Pakvattbai 
L L. R 1 Bom. 177 
, — T— -- I^tMTalU Wind. 
«MS. Incurable blindness, if not congcmtal, is 
not such an affliction as, under the Hindu law, ex. 
eludes a person from inhentanee. Usiabai t'.BlUTtT 

PA» 1 IA^J^ . . . r. L. R. 1 Bom. 857 


(d) DEAysEsa AKD Dusibsesb. 

16 . Deaf and dumb person. Ac. 

cording to ILndu law, tho son of a deaf and dumb 
man, bora after tho death of hia grandfather, 
cannot succeed to tho estate descended from 
his ” • • ' • 

t}. 

sail , 

dea . a ou.. ,.„o 

not entitled to succeed as heir to a share of Ibo 
prolicrty descended from A. PABCsmuxi Dasi 
e DinaKATu Das . . 1 B. Ij. E A. C. 117 

ll 'W. E. O, C. 19 note 

17. Deafness ond 

<fum(Re«s from, birth — Dntsimg of ttlnle 5on of 

txrluded person One i?, a Hindu, died leann'^ 
him surving L, his undivided son born deaf and 


sequcntly married and had a‘ son, the plaintiff, 
wto sued to recover Ms half share in a certain 
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mNDTJ LA-W—UmBRITAirCE-coBW. 

16. DIVESTING OF, EXCLUSION EROil, AND 
FORFEITURE OF. INSERITANCE-«tt«. 

(d) Deafness and Duiibness — concli. 

o{ the inheritance ^^hich had solely Tested in 
him. Batcji v. Pasdcranq I. L. B. 0 Bom. 010 

18. Sons of deaf and 

tlumb yj«r»on — Farirtren— Disguali^ed heir ) — ^RirtA 
of gwlified lair. Under the Hindu law ef inherit* 
ance which obtains in. Southern India, the eons ot 
a deaf and dumb member of an undmded Hindu 


HnrDU LAW— INHBRITAirCB— 

16. DIVESTING'OF, EXCLUSION FROM, AND 
FORFEITURE OF, INHERITANCE— conid. 

' (e) Incontinence. 

See Hisdo Law— ^Y rDow— D isqoau- 
TICATIOH — UscHASTTiy. 

21. — ^ — DavgTiUr$ right 

of eueetstion. Under the Hmda law iirevailmg 
in the Presidency o( Bombay, a daughter is not 
debarred by incontinence from succession to the es- 
tate of herfather. Smriti Writers and commentators 
on Hindu law and judicial decisions on the question 
of a daughter’s right of succession referred to and 
discuuod. Aotyafa v. Rpcrata 

I. L. R. 4 Bom. 104 


10. - — Deaf and dumb 

eon— £aela«'on from inAentance — Vesting of tht 
estate tn tA« uidow of the hast mnie AoMer — 


widow succeeded to the estate the sons being dis- 
qualified from ioheritiog. Later on 0 married 
and a son was bom to him. The widow thereafter 
sold the property of the pUntiSs, who now sued to 
recoTer possession from the wife and son of 0. It 
was aonteoded far the defendants that the widow 
succeeding to her husband, took only a widow’s* 
estate and that that estate was diTestcd by the 
after-born son of <7. Bdd, that the plaintiffs were 
entitled to succeed Both in fact and in contezO' 
plation of law C'a son had no existence when the 
estate tested in the widow j and his subsequent 
birth Could not divest the estate R((<f, that C’e 
son stood m no better position than would hate 
been occupied by his father C, if the latter's du- 
quabdcation bad been remoTcd after the widow 
had succeeded to the inbentance ; and in that case 
the widow’s title would prevail, inasmuch as it was 
superior to C's. while bis disquabfication endured. 
PaWADEWA V. VESitATESH (1908) 

I. Ii. R. S2 Bom. 456 

20. Duntbaess — XnA«n(o«ce — Ex' 

elusion from inherttnnee. Dumbness, if from 
birth, is a cause of disinherison in females as 
well as in males A Hindu mdow born dumb 
is, according to the law preraillng on tbis side 
of India, incapable o! inheriting from her hus- 
band Such wdow 13, howevCT, entitled to her 
Btridhan and to maintenaace out of the property of 
her deceased husband. Case remandeo to bavo the 
widow made a party to the suit, that it migbt be 
determined whether she was born dumb, and 
if so, that the amount of her stndhan and of her 
maintcuauco might be ascertained Vazauusbasi 
SmBNABAYAN V BaI HASIOAKOA 

4 Bom. A. C, 135 


(/) Insanity. 

22. Mental I'ncapn- 

dig — Idioley. The mental incapacity which is- 
qualifies a Hindu from inheriting on the ground of 
idiotcy IS not necessarily utter mental darkness. A 
person of unsound mind, who has been so from his 
birth, is id point oi law an idiot, The reason for 
diaqnaiiyiisg a Hindu idiot la his unfitness fot the 
ordinary intercourse of Me Tieuuauaoal Aukai. 
V. Rawastsmj Ayyanoab . . 1 Mad. 214 

23. — - ' - liiatey^Mad- 

ness. The rule of Hindu law which dtsquahfies 
“ idiots ” end “ madmen ” from Inheritance 
ebould be enforced only upon the most clear and 
satisfactory proof that its requirements are satisfied. 
The rule does’not^contemplate the disqualification 
of persons who are merely of weak intelieet in the 


21 1 , distinsuished SlIKTl v.Nasain Das 

I. D. B. 12 All. 530 

24. — . — Mitalshaxa 

family — ,SkiI by lunatic father to recover famtlg 
property — Disability to sits. A lunatic, a membes 
of a joint Mitakshara family, cannot sue to recovec 
property belonging to the joint family, he being. 



26. - 


_ Congenital 


vanity— Partition. It is not necessary that madness 
or insanity should be congenital to disqualify a per • 
BOn from inheritance ; a co-parcener, therefore, who 
has become insane whilst in possession will Jose his 
share on partition. RAif Sahye Bsusut v. Lau-a 

liAUXS SaYHE _ -ft 

1. 1/. B. 8 Calc. 149 : 9 C, L. B. 467 


26. - Jneiirobfe »«- 

sonify. In order to exclude a person from iuherif- 
ance under the Hindu law on the ground of insanity, 
it 13 sufficient to show that when the succession open- 
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nnnsu IjA\7— inherit an cE-««fcf. 

18. DU’ESTIXa OF, EXCLUSION FROM, AND 
FORFEITURE OF, INDERITANCE-eoB^A 

{/) lysAKirr—cotitJ, 

ed vas nac], aod Dot in a condition to perlonn 
the Inncnl oblations. Proof that bia fnsamty was 
\ras incurabio is not necessary. DwatLsasaTU 
Srsas r. jlanrKDiuxam BrsiK 

G B. L. R. 108 : 18 'W, R- 005 

27. - ■ ■ - - Condition o/mind 

ct line eveeeesion opena out. The condttton of 
a minor'amindat the time the succession opens out 
to bim is to bo looked to ; therefore, where a party 
obtained a decree declaratory of his right to succeed 
to certain property as rcrersioncron thodostbofthe 
widows, and on their death be had become insane 
ndi, that he waa, not entitled to execute the 
decree. Biuja Bursts Lal Aiirrsi u. Bicius 
Dobi . 9 B. Ij. R. 204 note : 14 W. R. 330 

28. ' — • — Coadiftono/ mind 

at lime aaeteaaio^ opens out. In order to ex* 
elude a person from inhcnlance under the Hindu 


S9, Candihana/mtiui 

of (ime suecerstoa opens cut— Incurable insanity. 
Apenoa Is disijualiiied under ILndu law from 
succeeding to property if he is losane when the 


qualified to succeed to property after the disquabfi* 
cation of insanity ceases, he cannot resume property 
from an heir who has succeeded to it in consequence 
of his disquahfication when the euccessioB opened 
Deo Kisnrs v. Bn>n PtiaKAsn 

L D. R. 6 AH 608 

30. Bunatic. Al- 

though, according to Hindu law, a lunatic has no 
rights of inbcnrance, be is not debarred from taking 
an estate duly conveyed to him OoimENaTH r. 
CoxircTOE OP JIoKaffi-R Coprt op Waads v. 
Rranoobrti Drai- SHEOPEnsHao NASar* c Cot- 
lECTOB OP Mo:fouyB ... 7 W. R. 5 

31. Possession of 

property by lunalie. A Hindu lunatic may be pos- 
sessed of property, though he cannot take it by in- 
heritance- ComT OP Waeds tv Kuprutror SrvoH 

10 B. li R. 364 : 18 W. R. 164 

32. Insanily awbse* 

quenl to inhentiny of property — Committee w 
lunacy under Act HXSV of ISSS — ilcrlyat/e of 
joint family property by SUiakshara law. Under 
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HINDU LAW— INHERITANOE— eontd. 

10. DIVESTING OF, EXCLUSION FROM, AND 
FORFEITURE OF, INilERITANCE-eontd. 

(/) Issasht— coneld, 

J ' 

Auiui i. Ally Aoiiiiiiii, 1. A,. Jk. j Lflic. 

L. R. 7 7. A. referred to. The father and head 
of a joint family under the Mitakshara law having 
becomo insane, two of his grandsons, acting as com- 
mittco appointed under Act XXXV of 1858, mort* 
gaged the joint family property on behalf of the 
iuoatfc, V ith the sanction of the Judge The mort* 


the entire property. Abilakji Bjiaoat v. BoEicni 

lUnTo . . . . L Ii. R. 22 Calc. 864 

33. . ' Proof of injfl* 

ts’ly^Appoinlneni of ptutrdtan vnder Act SXXV 
of ISSS^Disability to sue. Exclusion, under the 
Hindu law, of acliimantlrois theinhentaoeeoa the 


Ra>' Bijai BaiiADint Sis'cn Bishesiiar Bassu 
S ciQQ V. Ran Buai Bahaddh SrKon 

I. L. K. 18 Calc. Ill 
L. R. 17 I. A. 173 


(;} LaaiEKESS. 

34. liumeness — Exclusion from 

tnflerilancs — Lameness of a nenther of an undivided 
famili^Effect on riykt of inheritance. Lameness 
which IS not congenital is no bar to the right of 
mhcntance which a member of an undivided Hindu 
family Ordinarily possesses. Qaare . Whether 
lameness which is congenital would ^ a bar. 
Vexeata Sdbba Rao V. PraiisHOTrA3i(1902) 

X L. R. 26 Mad. 133 


{h) LEPttosy. 

35. - - Incuratle lep- 

rosy. Incurable leprosy of the samoua or ulcerous 
type, contracted before partition, excludes the 
person afflicted with it from a share m the ancestral 
estate. AsA^'TA r. F.a:uabai 


DIGEST OF CASES. 


L Ia R. 1 Bom. 664 
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16 DIVESTING OF, EXCLUSION FR05I> AND 

FORFEITURE OF, INHERITANCE— eonli 

{h) Leprosy — coneld. 

86. — — ^ — I'lfulent a»i 

aggravated form of lejaaBy. It js only "when leprosy 
assumes a virulent and aggravated typo that it is hy 
Hindu law made a ground for disqualification for 
inhentance JaSAPUHAN Pakdcpxtvq v. Gopai. 
Pakdtoukq ... 6 Earn. A. C. 145 

87. — • Diawise 6/ a 

miH outf not unilent form. lAiptovy of a onld 
type was held not to affect the co parcenary rights 
of a member of a Hindu family. It la only where 
the disease la of a virulent type that it effects a dis- 
qualification to inheritance. Rasgayva CiiErrY v. 
TnANlKACHALl.A llOOALI . I. L. B. 19 Zf ad. 74 

88. — — £x7»ntie>n — 

Onus of proo/. Where a party nho claimed to bo 
heir-at-law to the estate of a deceased Hindu was 
opposed on the ground that he wasd squalificd from 
inheriting ly kptosy, hut voluntecccd to state that 
he had performed the penance requited by the shas- 
tras for the expiation of the diseaac. he was held to 
have admitted thereby that the leprosy was of that 
grievous nature which demanded expiation before bo 
could Succeed to the inheritance, and to lie under the 
onus of proving tlio fact that erpiation bad been per- 
formed BsooBENEsstmEE Dabea V Gottreb 
D oss TUBKOETOCBAKcrN . 11 ‘W. H. 635 

89. — — Efidtnee of »n* 

curable diseare. lllien it ts contended that a 
Hindu is incapable of icberting by reason of an in- 
curable disease, as Jeprosy, the strictest proof of 
the disease mil bo required. Issob Chunker Sbih 
ti. Ranee Dossbb . SW. R.126 

NCLLIt CjIUNDET. GoBOO V. BaOOCiA .Soondtoee 
Dossee . . . . 121 W. R. 249 

40. - Leprosy ofler 

ledivg of ertote — Ditesltttg of froperty A leper's 
proiierty to which he has auct-eerted by inheniaoce 
before tic discirse is not divested from him , he can 
make a vahd gift of it. Shabia Cbobh Aohjcarbe 
Bvr.aoee V. RgoP Poss Byragee . 6W. B.08 


(i) Marrxaoe. 

41. ilohunte — Forfeiture of Mo- 

huvtship by mnm.iQe Among the Gossains of (he 
Deccan and certain other places, mamage does 
not woik a forfiituro of the office of mohuntand the 
rights and propertybpjiendant toit. GcsairRau- 
BIURTt JAGRtTBEARTI I'. SURAJBflABTI IIaRI' 
Bjup.Tt . . . X D. B. 5 Bom, 682 

42. Hindu widows — JIi«d» 

uidou, C7iil(m of marftaye of~FoTfeiiuTe of estate. 
A Hindu widow, on remarriage, forfeits the estate 
inhented ftom her former liusband, attboogh, ac- 
cording lo custom prevailing in her caste, a re- 
marriage IS pemiissiblo. Mumyaux v. r»ranta4t/i, 
1. L. li. 1 Mad .26, followed. Matungtni Oupla 
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HINDU DAW— INHEBlTANOE-coflW. 

I«. DIVESTING OF, EXCI,USION FROM. AND 
FORFEITURE OF, INHERITANCE— contd. 

(i) Mabriaqe— coneW. 

v.EamJiuttonEoy,I.L.E.J9Cale. 2^% referred 
to. Uartaran Vasav. Nandi, I L R. 11 AH. 
330, dissented from. Ra'TL Jeiun BEonBr ti. 
RAMSimtTNSiNon . 1. D. E. 22 Calc. 689 

ilayriagt of 

Hindu vsidota afltr convereion— i/amoje Act 

{III of 111 1. a. 2 — Hindu Ilti/ous Mamagt Act 
{XV of l‘S6), s. J ? — Forfeiture of property of first 
huaband—Act XXI of I SO. A Hindu wnJaw 
mhentodthepropeilyofher husband faking there- 
in the estate of a Hindu widow. She afterwards 
luarned a second husband, not a Hindu, in the 
form provided by Act III of 1872, having first 
made n declaration, asreqinied bye JOof that Act, 
that ehe was uot a Hindu Held, by the majority 
of tho Full Bench (Prinsbp, J., dissenting), that 
by her second marriage she foifeited her interest in 
her firat husband's estate m favour of th" next 
heir, all rights which any widow may have in her 
deceased husband's property by inheritance of her 
husband being expressly determmed by b. 2 of the 
Hindu Widows’ Remaniag* ActfXV of 1866) upon 
her re-mamage. Gopof fingh v. Donyazee, B 
ir, R 20C, overruled. pRisssr, J — S. 2 of Act 
XV of 18i6 does not apply to all Siudu widows 
re-marrying, but only lo Hindu widows remarrying 
as Ehndus under Hindu law as ptovided by the 
Act JIatunoini GurtA v. Bau Rottov Roy 
I. D. B. 19 Calo. 289 

44. I — . . ■ ■ ■ . Rewgmape— ITi- 

dow’t Remarriage Act (XV of 1'" 6), sw 2, i, and 4-— 
Castu »n vhxfh rmamagt is oKowed— For/etture 
of property indent'd from eon. Under a. 2 of the 
Widows’ Uemamaga Act (XV of 1850) a Hindu 
widow belonging to a caste in which remarriage 
has been always allowed, who has inherited pro- 
perty from her son, forfeits by reniamage her in- 
terest in such property in favour of the next heir 
of the son. Virnu v. Govinda 

I. D. B. 22 Bom. 821 


(f) OlITOASTS. 

45. Act XXI of 

1^56~Exclusion from caste. Since the passing of 
Act XXI of 1850, exclusion from caste, whether by 
renunciation of religion or from any other cauK, 
13 no longer a ground for exclusion from inherit- 

ance BuuJJCKliALLv. Gya^rshad 

2 N. TV. 446 

4(J. - — ■ — Convert— Act 

XXI of FSO. Before the passing of Act of 
1830, the property possessed or acquired by a Hindu 
convert to Mahomedaiustn prior to lua conversion 
passed to his nearest heir pcofesung the Hindu reli- 
gioo. Mkwa Koonweb V. Lalla Ocdb Beuabbs 
1,41* 2 Agra Oil 



{ C019 ) DIGEST ' 

HINDU LAW— INHEniTANCE— ccrnW. 

16. DIVESTING OF, EXCLUSION FROSI, AND 
rORFEITUBE OF, lNHERITANCE~««ifeI. 

(J) OnTCHT$-“<onW. 

47. — — ' ■ Marriage tnlh 

Mahomedan — Forftilure of firopefiy — Act XXI of 
1S50. The Emda Uw diicntitliog & widow to in* 
herit on Tc-m&mage and marriage with a Maho- 
medan does not applj to a widow who became a 
Mahomedan before her marru^ with a ilaho- 
meda.o. According to s J, Act XXI oi 1830, and 
a. 0, Lengal RpgiOatioD VII of 1832, conremendoes 
DotiDTolToforfeiturv olmhentance. GoPALSnran 
i*. Dhtxoijee ... 3 W. E. 208 

48. CAange of re/»- 

gion— Degradation— Death of hvihand tchiU out* 
eael — Duaolution of tnamage — Sutl by utdoto lo 
recover huaband'e eafaie. In 1850 R married S, 
both being Brahmans. R cufawqnently became a 
convert to Christianity. In 1881 R died and S 


tanceremained'to S. SmsiuaL t. Aduikistiu. 
TOB-GshX&AL or Manaas I. Ij. B. 8 Had. 189 

49. - Exduiion from 

eeute—Aet XXI of ISSO. Exclonon from caste of 
Hindu foranallegedintriguedoes not inrolre de* 
pnratlon of his cinl rights to hold, deal with, and 
uhent his property (Act XXI of 1830). Kastr* 
THEoana oficu PuLLasarr SlEELasaDas Naai- 
boodbi V. Mele PpttaKaTT Vassa Devax Nsm. 
BoooBi . . . 1 Ind. Jur. N. 8. 236 

60. — — — Exclution from 

eailt — Act XXI of ISSO. Ileld, that the mere fact 
that the plamtiila (whose right by near relationship 
to maintain the suit was established) are out of 
caste, and that the men of pure blood of their tnbe 
do not eat with them is of itself no ground of ex> 
elusion from inbentance, s. 1, Act XX ! of 1S50, 
having annulled any such disqualification. Taia 
SiKOH V. Eousilla ... 1 Agra 80 

6L .. Persons descend* 

ed from outcasts. The doctnne of Hindu law 
that outcasts are incapable of inheritance has no 
hearing upon the case of the members of new fami- 
hes w^ch have sprang from persons so degraded. 
Tana CnuKD v. Reeb Bam . . 3 Had. 60 

62, Ditestiny of 

properly — Exclusion from caste. It is a general 
rule of Hindu law that when the descent of an estate 
has taken place before the cause of exclusion from 
caste has arisen, the estate is not divested by the 
owner becoming an outcast. An estate wUeh a 
mother has inherited from her son ia not divested 
by reason of her subsequent unchastit j. Deoeee p. 
gOOKHBEO . . . . 2 N. W. 361 

63. - - Hindu becoming 

a hyragee. A Ilmdu becoming a byragee, if he 
chooses to retain possession of, or to assert his right 

VOL, n. 


? OASIS. ( 6020 ) 

HINDU LAW— INHERITANCE— contf. 

10. DIVESTING OF, EXCLUSION FR03I, AND 
FORFEITURE OF, INHERIDUJCE— confd. 

(fl.OtmiiSTB— concfd. 

lo, property to which ho is entitled, may be doing an 
act which is morally wrong, but in which bo will not 
bo restrained by the Court, inasmuch as such an act 
doea not exclude him from any rights bo may have 
in such property. JaOAXXATn Pal r. Bidyaxaxd 
1 B. L. E. A. C. 114 1 10 W. E, 172 
Teelock CnuxDEB V. SnAiiA CmTBv Proeash 
1 W. E. 209 

64 . Uindtilecoming 

a hyragee. A Hindu, by becoming a byragee, does 
not divest himself of all title in hu family estate, 
which on his death devolves on his heirs, and not on 
a kept mistress, although she may have performed 
his funeral rites on account of his being an outcast. 
KnooDEEAU Chatterjee V. RoosmxEE Boisto- 

BEE 16 W. E. 107 

S5. Act XXI of 

JSSOSutt by jxrson bom a Mahomedart as reier* 
sioncr tn o Hindu family. Act XXI of 1850 doea 
not apply only to a person who has himself or her- 
self renounced his or her religion or*been excluded 
from caste The latter part of a. 1 protects any 
person from having any right of inheritance 
affected by reason of any person having renounced 
his rehgion or having been excluded from caste. 
"■ ’ • * • ' n a 3Ia- 

Hindu 
ider the 

• ' Bead. 

WA^T Sexo p Kallu . I. L. E. 11 All. 100 


(L) Paeticieatiox ix Csdie. 

66. i^uccerrion lo 

jyroperty of deceased — Death eaused by murder — 
Participation m crime by next heir — Effect onrigbt of 
succession ^ - •• 

charged, w 
dered S. 

accused wt ■ 

succession to 13 (after the defendant) now sued 


have been tried. The question whether the Hindu, 
who has been party to a murder, is prevented from 
succeeding to the estate of the person murdered is 


7u 



( 5021 ) 


BIGE^ OV CASES. 


( 5022 ) 


•• iA’W-mHERXTAKCE~««f/. 

■TESTING OF, EXCLUSION FROM, AND 
4PEITDKE OP, INHERITANCE— 

(fc) PAaTKOTiiTiOK IS Cribib— concW. 


HINDU iAW-mHERITANCE-^oBW. 
Id, DIVESTING OF, EXCLUSION FROM. AND 
FORFEITURE OF. INHERITANCE— concR 

(w) UscHASTiTy — candd. 


would be catitled to it, were the gadty heir 
Cif the way. The text or Yagnavalbya, which 
foundation of the Milahshara kw of inherit- 
, enunciates but a general rule, the effect of 
13 Jiafale to be nullified more or less by facta 
er than (be tiTO postulated therein, namely, the 
se of A male owner of property without co-psr- 
ners and the surviral of the relation specified m the 
..xt What such facts ere has to be ascertained 
'an with tcference to the rules embodied in other 
ondu texts or with reference to principles, which 
It !S the duty of the Court to follow aa a tribunal 
bound to administer the Uw of justice, equity and 
good eonscience m cases not provided for apecifically- 
VlDASAYAOA MtrOALlAB U VSBAMUSL (1904) 

1. 1<. R 27 Mad. 501 


(f) SEF-osAtTo Adopt. 

67, ■ " IFiiiaui’x rrfujfll 

to adept A widow's refusal to comply with a 
direction to adopt IS no ground of forfeiture aa re- 

? arda het rights of iniientaiseo, U>u Stn» 0 iUH 
kBBRV. SOQRORnttsDsRBZ 

1. 1», R. 7 Ottlc. 288 : 0 C. I». R. 83 

(bv> Uscbastity. 

•See Hcsdd’ Law— Widow — Disodaupi- 
CATIOJf— UNCaASTITr. 


68. Mothep'a unchastity. The 

tests which pronounce that Hindu females are 
debarred from inbenting by unchastity are confined 
aw tbes* fcpptvwAwn awi do 

not impose & condition on the succcsson of the 
mother. Kojiyadd v. Lasshmi 

I. R. 6 Mad, 140 

50, " Jlother'a «n- 

thasttly An estate which a mother has inherited 
from het son is not divested by reason of ber suboe- 
quent unchastity. H is a general rule of Hindu law 
that, when the descent of an estate has taken plsum 
before the cause of exclusion from caste has ansen, 
the estate is not divested by the owner becoming an 
outcast. This rule would not under Hindu law 
Apply to a wife who has become unchaste But 
there is no authority to show that it does not apply 
to a mother. Dzokee v. Sookhdeo 

2ir. W.S61 


CO. — iloihir't «n- 

eAflifiiy — Infitritance to jiroperty of ton. A mothef, 
IpidVy of Uttchastity before the death of h» son, 
»». by litndu Jaw, precluded from inheriting fais pro- 
J*rty. ItAiifATH TotjirATTBo V DcritOA Srr«- 
iiaRiDsa!-. . . LI„ 11.4 Calc. 660 


Cl. — XInebaet© daughter— Bom 

tdiou of Hindu late. According to the Bengi 


school of Hindu law, a daughter who is unchaste 
IS precladcd from inheriting tho property of her 
father, RAMASA51DA olffls IURIS CnA:!DEA 
Chowdhiiy o. KAUCisnoRi BARifisi 

L It E. 22 Calc. S47 

6% Di^radatiott of 

daughter m aecauni of i«co«/i’ncnce-F^ecf onArr ri'jht 
to the ttfidhomm property o' htr tnof^r. 
Under the Hindu law, thedcgradationof a daughter 
on account of isicontmence doos not put an end to 
her right to inlicnt thesir^dAun-ioi property of her 
mother. Sembte ■ That tho same rule la applicable 
■when tho question inrolved is the right of inherit- 
ance to the property of the father, A'^oawmai, v. 
VEXKATAREi>oy{I902) . I. li E. 28 Mad. 609 

63. — DitqmllfieaUon 

of doughUr — UneftfUtity—lnhcrifanee-^Slamage with 
ilehomtdan during lifetime of wvlivoretd Hindu 
huihttwt — Ltgtttmacy of iMUe— Art XXI of ISSO, 
WheroaHindu masned woman eralirKced IsUmum 
aod married a Mahomedan according to tho forms 
of Mahomedau law. and had sons by him during tho 
lifetime of her Hindu busbasd without having been 
divorced from the latter field, that as the sons 
were illegitimate, she was in the position of an ita- 
chasto daughter, and -was, under Hindu law, dis* 

S ihfied from inheriting her father's property. 

a» Bibi V. lohn Bibt, I. L. H S7 Calc. SOI, 
and Bamnwnd'o v. Baikishor^ Barmaw, I. Zs H, 
sa Cole 3i7, referred to The provisions of Act 
XSl d 1830 Kinnot save bet right o! inheiitance, 
because she hail not lost such right by reason of her 
renouncing or facing e.veluded from the Hindu com- 
muRion Bhagteont Singh v. Hallie, J. L. Jt. 11 
Alt. 100 , distinguished. SdkdaRi "Leta^i v . 
PiTAMBui Lktasi (1905) . I. Ii. E 52 Calo. 871 
' 9 C. -W. N. 1003 

84. - PT09titVlt*a — Imo pm-erninq 

Buetxsaton to her prapertp. A woman of the town 
who laaHiadubybirth does not cease to bea Hinda 
by reason of her degradation, and succession 
to her property is governed by Hindu law. 
Sabka Moybe Bewa p. SECBErASY OP State pob 
I xDtA . . . I. !». R. 25 Calc. 254 

2 C. W. W. 97 

n. TRISrOGENITORE, RULE OP. 

— Orifsa, land {suws 

«>»— Jnlerifowce— iViuwffgnifttre, rule of — Ou^Om — 
SeguMion XI e>f i79d — Jlfgulalioi* X of 
Bepulatim XII of JSOS. a. SQ—Bkunpan—Paho. 
ta>~Ktlla-^GaT?*~Bcr editarp offUt, tttate allaoHM 
to^Evidmto Act {I of JS72). ta. 13 m,3S{3) jt- (5). 
49. S0— ^’Jafemenf J of pertemj, who are dem-^u^gt, 
opiiMoaosfo— Awciest tfocumenf, cuatodg of—Regu- 
laUm71lBfm2, g.9. The rule of primogemture 
may exist by family custom, although the estate 



DIGEST OF CASES.'. ( 6024 ) 


( 6023 ) 

HINDU LAW— INHERITANCE— cone/tf. 


17. rRIMOaEXITORE.RUnEOF— cotcH. 



soomoar, i. L- n - 1 Ctiie. jdu . i./ u. n t>, icicrn.'U 
to. Words like Dhunynn and Pah/iraj used as titles 
of the owners of an estate m Orissa, and words like 
Kilh and CarA used as desen ptiTC of the estate were 
held, when read m connection svith passages from 
standard works of reference on land tenure in Orissa, 
and taken in connection with the evidence adduced in 
the case, to furnish a proper basis for the inference 


who Is dead, regarding the descendants of another 
roember of the familj*, before any question arose as 
to tho latter, is relevant under a 32 (6) of the Evi* 
dence Act. SnyAaiASAXO Dts MonaPATSA v 
RAUA KA5TA Di« .MOHtPATnt (1003) 

I. L. R. 32 Csk. 6 


18. RE-UNION. 

— fit-union — /«• 

JitTilanee—IIe{rt-^Spccial heiri-^Mtlaksfutra^Re- 
union not affecting iiJunlanet. According to the 
jlitakshara, re-union is restricted to three classes of 
cases, namely, (i) between father and eon, (ii) be. 
tween brothers and (hi) between maternal uncle 
and nephews Under the Hindu law as laid dotvn 
in the Slitakshara, there cannot be a valid re-umon 
between first cousins, who were originally joint, 
hut had subsequently separated Yuvanalh Ganya- 
dhar V. KrtBhnajt Ganx^, 3 Bom II C {J. C J ) 

, Lal.»hm\la\ v. Ganpat Horaha, 4 Bom. II C 
(0. C. J.) ISO ; AbAav CAurn Jana v Jfan^t Jotuj, 
1. L. It. 19 Cak. 034 , Balki$hen Das v Ram Xaram 
Sahu, 1. L. R. 30 Calc. 73S L R. 30 I. A 139 . 
7 C. ir. N. 678, referred to. Basasta Kussar 
SisenA f. JooesdraNath Srroiii (1905) 

]I. L. B. 33 Calc. 371 
fl,c. 10 C. W. N. 238 
HINDU LAW— INTEREST. 

iSee Hnniu Law — Damoitpat; Usxbt. 

Inifreti — Milal. 

ahara — Dillor vronyfuBy KslhholJiny payment 

Dcsnandly creditor — Interest Act{XXSII of 1839}— 
Indian Cemlraet Act (/.Y o/ 1872) The plaintiff 
sued to recover a sum of money with interest from 
the date of demand from the defendant, who held 
the money in deposit for her. There was no agree- 
ment between tho parties to pay interest. The 


HINDU LAW— INTEREST— <oneM. 



theauit were Hindus governed by law of the Mi- 
takaharo. Held, that, under special circumstances, 
Intrrcst may bo awarded by Courts in India, by 
way of damages. //eW, farther, that under Hindu 
Lnwasitis to bo found in the Mitakahara there is 
annexed to each contract of debt, in which there is no 
agreement to pay interest, tho term or incident that 
auch loss shall uo mado up by the debtor, if he 
wrongfully withholds payment after demand: and 
that tho incident was annexed to every such con* 
tract at the date when the interest Act (No XXXII 
of 1839)camcinto force. Held, further, that the 
parties being Hindus governed by tho Jlitakshara 
that constituted a special circumstance justifying 

.1 • » . ... , » r. y^T. 

■ ■ ■ ■. SI, 

X. aj. aI. ul Ajum. 354 

HINDU LAW— JAINS. 

3 , Ferformanes of funeral 

ceremonieB— //ifi'Ztt /o»w— .Vmor son— 

Widow. According to Hindu Law, which applies 
ID this respect to Jams, the son of a deceased 


includes the grandson and great grandson), it is 
the duty of tho widow to get them performed, where 
tho husband has died in division and tho widow 
becomes hu heir. The widow is not only interested 
IQ the perform.ance of the ceremonies, but where the 
sonisamiooritis bcrrehgiousdutv toseothat they 
are duly performed. Scccdaiui "Damj w. DAnisAi 
(1905). . . I. L. R. 28 Bom 810 

2. JainB governed by Hindu 

law. in the absence of any special custom, Jams 
are governed by the ordinary Hindu law. Kal- 
OAVDA TaVANAPPA V. SoMAPPA TaMANOAVDA 

(1909) . . . I. L R. 83 Bom. 688 


HINDU LAW— JOINT FAMILY. ' 

Col. 

1 Pbzsusiptiov AJfD OscsopPeoop 

AS TO JOD.T FaSIILY— 

(а) GdERALLY . . . 6020. 

(б) Evidence op JonriWESs . 6037. 
(e) Evidesce op Separation . 6045. 

2 Natueb op, and Interest in. Pro* 

PEETY — 

(a) Ancestral Peopeett . . 6056. 

(J) Selt'Acqcired Property . 6070. 
3. Nature op Joint F awtl y and Posi* 

TioN OP Manager . . . 6070. 


4 . Deto and Joint Family Business 6081, 

7u2 



( 5025 ) DIGEST OP CASES. ( 602C ) 


HrDTDir LAW— JOIlfT PAMILr— cobW. 

' Col. 

A Poetess or AUE^-^Tioy bt HbubebS — 


(а) IiIanaoeb .... 5093. 

(б) Father .... 6107. 
(c) Other JIeubehs , . .6111. 

6. Sale op Joist Fajiiey Pboperte ik 

Executios. akd Rights op Pub- 
chasers ..... 612-1. 

7. Suits foe Possfssios . . . 6165. 

8. Pabiitios 6167. 


See Execctios or Decree — SIode op 
Esecutios — Joist Pbopertt’ 

See Hnrou Eait — 


HnrctT LAW— JOINT FAMILT— <onW. 

debts, and joint family bnainess- 

— <oncf<i. 

See Limitatios Act, 1877, e. 19— Ac- 

KSOIVLEOQMEST OP DeBTS. 

I. L. E. 26 Mad. 220 

- ■ ■ ~ - nature of joint family, and posi- 
tion of manager — 

See JuEisDicnos — C auses op Jceisdic- 
noK— C ause op Actios— I^iscipai. 
asoAoest . I. L B. 26 Mad. 644 
Set Pabtitios — Jobisdictios op Civil 
Courts is suits bespectiso Paeti- 
Tios . . L-L B. 28 Calc. 709 

powers of alienation by mem- 
bers— 


Auryxnoy — Azir^Arioy sr riTBEB ; 

Custom — Impastibilitp ; 

Debits . . 6 C. W. N. 370 

SItTAESHABA. 

Pabtitioh— 


Requisites for Partittok : 

I L. R. 30 Calc. 231 

Right to Pabtitios— Grakbsok ; 

TC.W. N.ess 

Epfect of pabtitios. 

I. L. B 24 AU. 46 
See IssotPEScr Act, ss 7 asd 30. 

l.L. R. 26 Mad. 214 
See Letters op Admdtstbatios 

1. L. R 27 Bom. 140 
See Limitation Act, 1877, See. II, Art. 

64 . . . I. L. R. 25 All. 67 

See Maubab Law— Joist FAumir. 

See 3Iisob — Kepbesestatios op filisons 
IK Suits . I< D. R. 23 AIL 468 
See Oxvs or Pboop — Liuitation akd 
A0>1B3E Possessiok. 

L L. R. 26 Bom. 362 


See Paiwtes— Parties to suits — J ontr 
FAMttY. 


See Partsebship — Suits EESPBcriKa 

PABTSEBSnirS 


I. L. B. 27 Bom. 167 


Set Possessiok, Order op CRnuKAi. 
CouBT as to — Decisiok op Maois- 
tbate as to Possession 

0 C. W. IT. 841 


See Sjlle pf Etecctiok op Decbeb 

Jonrr Pbdpebtv ; 

DlSTBIBUTIOK OF SaLE.PROCBEDS 

I. L. R. 23 AU. 200 
-- debts, and Joint family business— 
Ste Hikdu I.AW — Pabtitiok — Eftect 
OF Pabtitiok I. L. B. 24 IHad. 665 


See HixDtT Law— A xiEKArroK — A eieka- 

TIOK BY FaTEEB. 


power of manager— 

See Arbiteatiok — Referesce ob Spu- 
MISSIOK 10 ABBmtATIOK. _ 

L L. R. 27 Bom. 28T 


J. PRESCRIPTION AND ONUS OP PROOF AS 
TO JOINT FAMILY. 

(a) GsKURAEUr. 

L Presumption— Port/SA oot 

lltndut reeidijig lltndu ecunfry^Pfeeumpftott 
gmerMfig jamtly. Per JIiwee, J.— IThen parties 
nlio are not Hindus reaide id a Hindu country, and, 
adopting the customs of Hindus, hare hred as Hindu 
families do, joint in food and estate, they mil bo 


. Status of Hindu 
'-III .ta*nartf flU 


PbAKKATH CnOWDHBY 
Cuowdhry 


Kashikath Boy 

. W. R. 


Bm K4 B«s Siems e. 


Kiioiokev Bhooya 


I GCKOA Nabaik Siiahub 

1 W. R. 334 



( M2S ) 


( C027 ) DIGEST 

HINDtJ LAW— JOINT rAMILV-cOTlJ. 

L rnESDMPTIO?! A>JD OKUS OP PROOF AS 
TO JOINT FAMILT— 

(a) GesetiallY — conW, 

Mooxye Scnxun v. LoMra Siniatn. 

a W, E. 288 

KattaMa Nacchear r. Rajah of SniYAOTOOAn 
a W. B, P. C. 31 : 0 Moo. L A. 630 
PiPEO Pershad Mytee c. Kesa Deyee 

5 W.B.82 

DncKif Chto-d SnATE-i e. RAJHomsnEE Debce 
B W. B. 145 

LuKHtrs Chusder v. Modroo Mookbeb Dossee 
5W. K.278 

Sreesath Naq Mozooyidar r. Mos MoraxEE 

PossiA e W. R SB 

Kcxd Ram v. Chootoo . . 1 Agra 255 

Case Bhite Parab r Kaxe Bhite 

4 Bom. A. C. 160 

Bai Maxcha c. Narotamdas Kasiuoas 

8 Bom. A. C. 1 

SoEO Reticx Kooxwcr V. GocR Beiurt 
B nuKrT 7W. B.440 

RaBRA RTOOX KOOXOOO V. PbOOX. KoCkMAREE 

BtBEE 10 W. R 28 

GoBIXDXATn Seix ti. Gobixd CauxoER Seix. 

10 vr. R, 303 

DflABOO SOOKLAIX tl. COUBT 07 TVaBBS. 

11 W. E, 836 

KooxJ Behabee Pattocs V. Gyaceex Patteck 
11 W. R. 361 

PeaBEE tiAXX V. BCTSStOREE LaU. 

la w. ft. lai 

Brojosath Pavl CuowdhSY’ v. Skeeoora*' 
pAri, CnowDiiBY ... 12 W. R. 468 

SmiaivEE IIohcx Pael CnowBinrT *»• Atoie 
-C atrxDER Baxrsjee , . 23 W. R. 232 

IxDERCooaiAB Doss DooUE Chttx&eb Doss 
18 W. R. 258 

Dbobo Hoyee V. Tarachaxo Pal 

18 vr. R. 450 

Baeoolau. Jha v Jema Beesr 

22 vr. R. U0 

Bhuooeutty Misraix v. Dosiux IIisser 

24 vr. R. 865 

3. Oniu pro3(in<fi 

The presumption of the niada J»w in • joint nndi’ 
^ded fAKuly is that the srhoie property of the 
family is'j'oint estate, and the ones hes upon a party 
claiming any part of such property as his 
separate estate to establish that fact GoOfxB 
Erist Gosaix r. Gcxoapeesaiti) Gosaix 

6 Moo. L A. 63 

4. Preavmption at 

4o property orgiiired irhile /amily ts joint The 
TresumptioQ is that all acqaisitions made while a 


F Ci^ES. 

HINDU LAW— JOINT FAMILY-conW. 

1. PRESmiPTIOX AND ONUS OF PROOF AS 
TO JOINT FAMILY— eonfd. 

(a) Gexerallt— conW. 

famttv f« / .m.i. -.-j 


A. L. aL. L wuic. ol< : iu L. Aj. aU 4iitr 
Sma Persh-io CnucKERBcrTY v. Gcxoa Moxee 

Debee 16 W. R, 291 

6. Joint nweietM. 

Where a family is joint and them is a miclens Itom 
which property may be acquired, the presumption is 
that property acquired by any member is joint pro* 
perty, and the onus is with those who allege that 
it is self-BcquiTcd. Pras Kbisto Mozoomdab v. 
BnAOEERTjTEE Gooftia . . 20 W. R. 168 

JcooncBMtDEBiAt*. RohixeeDebia. Rohixee 
DEBU r. DjOAJfBPB Csatterjbb 

23 W. R. 622 

6. Gfjua of proof~- 

Suit for sSare of oneu/ral property. In a suit for 
a share of ancestral property, the onus >a on the 
defendants tr ~ ■*'■ i 

at a certain 1 

family nas j > 

projKrty as . ’ ^ 

that date. Bissitmbbur Sircar v. Sooroobitxt 

Dosses 3 W. B. 21 

TBsnocmrx Roy v. IiAJEtsarx Roy 

6 W. R. 214 

7 . Evidentt «/ 

partition of joint famiiy^Preaumpfton— Concur- 
rent decision on /ocf— Procfice of Privy Council- 
Ground of appeal In a suit to enforce an alleged 
right of one brother against another to separate 
proprietary possession of a share in joint family 
estate, the eoneurrent findings of the Court below 
were definitely to the effect that a partition had 
taken pUcc, after which the brothers had been no 
longer joint as to their inteiesta The Courts had 
fuUy gone into the case on either side, receiving 
the evidence offered by either party, and they had 
considered the whole of it. Therefore, it could not 
be effectively urged as a ground of appeal, that 
the Courts below, in coming to the above conclu- 
sion, had erred m patting the burden of proof 
unduly upon the plaintiff, or disregarded the pre- 
sumption arising from the onginal state of the 
family Ram Ciurax v. Debt Dix 

I.L.R. 13 Allies 

8. Suit for thare of 

fotitt property — AHejation of teparalioit and ex- 
cltMion In a suit for partition of joint family pro- 
perty, the defendants pleaded that the plaintiff's 
branch of the family had been separated more than 
thirty years ago. The plaintiff proved that the 
{siniiy property was joint, and that he had a ebara 
in it Had, that under the circumstances it lay 
on the deleodants to prove plaintiff’s exclnaion 
from the joint estate for more than twelve years 
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HINDU LAW— JOINT PAMILY-<onli. 

1. PRESmiPTIOX MiD ONCS OF PROOF AS 
TO JOINT FAillLY— conld. 

(a) GEXEPAtLT — eonid. 

and an eicinsion known to the plaintiff. Jivas’ 
BEAT tr. Aniboat r I. L, B. 22 Som. 259 

9. — - Pruvmplion—^ 

Evidence of teparalion. The father and the son 
under the Slitakshaca law are ia the position of a 


The burden of proof, therefore, la on the member 
alleging self-acquisition. SiniAifryD IIobapattcr 
t\ SoOEJOojtojtEE Dayee . U. W. R. 436 

This case went to tho Privy Council, but it was 
decided on a point which made the deciaion of this 
point unnecessary. 

See SooBJOlxo^*EE Dayee v. ScDDAirujm Slona- 
PATTEB . . . 12 B, L. B. 304 

20 W. B. 377 : L. E, I. A, Bup, Voh 212 

10. PrMumpfion— 

Sttil for »hare in joint properl’j. In a suit to 
estabhsh the plaintiff’s right to a share m joint pro* 
parties belonging to s fanuly subject to the Mitak* 
shara law, where a part of the property sued for was 
admitted to be joint : — Held, that the presomptioo 
of Hindu law was that the residue of tne property 
was also joint, and that the onus lay with the 
(lefendAQts to prove separate acquisitioo aathout 
the aid of joint funds. Illiere the members of a 
Hindu family are hnng lo a joint family-house, 
enjoying in common the produce of part of the joint 
property, the separate possessiou by aoy member 
of a specific portion of the joint property ought not 
to be 'treated as an exclusive or adverse pos^essioD 
against the other members. Hbeka LaU. ItOY ». 
BiDYAunun Roy . ♦ .21 "W. B. 343 

IL - - ■ — - Pr&sSTOption os 

l<j property ietnj foinl. As a remit of htrgation, a 
decree was passed establishing the title of R as a 
brother by adoption to E and a co.sharer of his 
family property ; but no possession was actually 
directed to be given to E except of the zauundari 
which was the principal family estate. Subse- 
quently an execution-creditor of It took possession 
of two lots, which were no part of the zamindari 


burden of proof lay upon those who insisted that 
the two lots did not form part of the joint family 
estate. CuAjm Hueeee SUrTEE v. Ji'okesi»bo 
Nauais Roy .... 10W.E,231 

— irosie lantf — 

Self •acquisition. When waste land was taken op 
and cultivated by the father of an undivided Hindu 
faouly, and the question was whether it w as family 


HINDU LA'W— JOINT FAlULY—confeT. 

1. PRESU3IPTI0X ANT) ONUS OF PROOF AS 
TO JOINT FA5IILY— confd. 

(o) Geseiullt— coflfd. 

property or self-acquired ; — Held, that the burden 
of proof lay on those who asserted that it was self- 
acquired. ScbbAYYa 1 '. r TTrrT.ivwi 

I. L. B. 9 Mad. 477 

13. Presumption — 

Kay — Separate tftate. In the case of an ordinary 
joint undivided family the presumption would bo 
that the property is j’ofnt, but where a plaintiff. 


oodirided nature of the family alone on this con- 
tention can raise no presumption as to the joint 
nature of the estate so as to shift the burden of 
prooffrom the plaintiff to the defendant, a presump- 
tion inconsistent with the contention itself. But if 
under such circumstances the bead of the family 
alleges that he hasznadepurchasesin theoarceofa 


14. - 


Property origin’ 
aUy separate enyoyd in tommon. fl’here proj^ffy* 
enjoyed m common by jiersons capable of lonning a 
joint Hindu family was in its ongtn separate pro- 
perty. there is no presumption fhat such property 
baa subsequently L«ooe joint property. Multnynn 
Chetti T. Siitijiri ZuTninadr, /. A K. SJIa-i 3T0r 
and Sieaganga Zamindar v. LoUhmana, 1. L. K 9 
Mad J8S, doubted. CHXLrsA>T TE^•KATAR.lSlA• 
FATAuau Gabo t>. Ajtb Rap Bahadto GiPtr 

I.I..,E.20Mad.20T 
15. Presumption— 


PuTchan of property wilA joint funds. Held, by 


mt family. TAEAtmuBS JIooeerjee v. Joy 
ABAC- SIDOSEBJZB . . 8 -W. B. 226 

— Presumption as 

house huilt by member of joint family — Claim la 
ciKaite poSKssion. ^71le^e a moinber of a faou y 
aims aa exclusive right to a house which he n 
ult, the presumption of Hindu law 
aim arises only if the family is joint, ba ring ro_ 

>n of joint property. Gcsoadhtc 

MRIO Nauth Chatteejee . 15 tc . ■»UO 

jY Loan contracted 

. maw,., of I'M /„m<ly-rrtnmplwn Ttew 
no preaumptiem that a loan contracted by the 
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1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAillLY— fonW. 

(a) GEKtftiLLT — eontd. 

tnanugerofa joint Hindu fatnilj has been contracted 
for a famil}* SomtT PADMASinn Ris* 

CATfA r. NaRATA^RAO bis VlTnAtRAO 

■ D li, B, 18 Bom. B20 

18, Proof of ttpi' 

rate acquitilion — AJferac poi’tasion. Uhero both 
parties ere descendants of the same common 
ancestor, and plamtiS proves that tho property 
belonged to that common ancestor, and eeporation 
between the parties has tahen place nithin statut* 
able limit it lies on the opposite party averting it to 
be divided to show exclusive title by eeparalo 
acquisition by some ancestor, apart from the right of 
Bucecssion by inheritance from the common 
ancestor, or a distinct severalty of interest and a 
clear adverse possession for more than twelve years. 
Baixee Stso t'. BncRTn Sryon . 1 Agra 162 

19. Evidence a* to 

the cofnlinvavtt of the joint Aofdin^ of ■property — /n- 
Aentaiiee and tvnivorshtp under Ike ilrtoLtkara 


Been memuen ui a joint lauiiiy unuer me (luaK. 
ihara. Oo the death of one of the brothers, who 
died before fbe claioiant'a father leaving sons, tbo 
latter became entitled thereto jointly with the 
survivor. In order to establish this claim to 
inherit her father’s share on his subsequent death t 
Held, that it was for her to adduce evidence 
that there had been a separation between ber 
father and his co*tharcr or co-sharers As the 
evidence stood, the inference was that the previous 
joint holding bad continued till her father’s death 
PBit Koeb c 3Iabadeo Fepsiiad Senoii 

I. L. B. 22 Calc. 85 
Ij. B. 21 1. A. 134 

20. Eridenee — Per- 

son claiming a share, onus of proof a* to — Pre- 
sutnpUon as to property of member of joint family 
The plaintiS as a joint member of the defendant’s 
family sued to set aside a release obtained from him 
by the defendant and for partition, etc. The plaint* 
is was the Eon of one L, and the defendant was the 


whose death it came into the possession of the de- 
fendant as eldest male member of the famify, «K 
though belonging to a younger generation than the 
plaintiff. The defendant denied that any part of 
the property m hia hands was ancestral property. 
He alleged that the property of L was self-aeqiurc^ 


HINDU LAW— JOINT PAMILT— conW. 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY— confi. 

(a) Gbseh-illy — conW. 

and that L had, by his will, devised the whole of 
hia property, except B25,000, to his son T (tho de- 
fendant's father), on whose death it had come to the 
defendant. Held, that there was no evidence to 
prove that the property left by L at his death was 
joint property. It might bo that L was j'oint with 
bis brother J, but it did not follow that they pos- 
sessed joint property. Although presumably every 
Hindu family is joint in food, worship and estate, 
there is no presumption that every family possesses 
property. Unless there is an admitted nucleus of 


L L. B. 13 Bom. 61 

21. Prcsumplion as 

to joint fftaroefer of all property \Vhen a family 
M joint. It cannot bo prcsurai^ that all the property 
in the hands of any member is joint. Sapabcrth 
Pebshap Saboo V Lotp Alx Khak PnootRAS 
Kooer f. Lau. JrcoESSim Sabi. Bikramjeet 
Laix f. Phoolbas Kooer. EASiPBrAir Kooxwab 
V. PB00LBA5 Koeb . . . 14jW. B. 389 

Upheld on review . , .18 W. B. 48 

22. ■ PurchoM from 

one member Soticeol lomt character of property. 
Presumably, every Hindu family u joint m food, 
worship, and estate \ and this presumption applies 
m the absence of any evidence of a nucleus of joint 
properly, and eren without evidence that the 
family is undivided. A purchaser, therefore, from 
one member of a Hindu family is aSected with 
notice of tbo claims of the other members. GObikd 
C mnsPEB MooKEBJEE V. Dooboafebsad Baboo 

14 B. Ii. B. 337 : 22 W. B. 248 

Beer Naraik Sikcab v. Teescowrie NnmEE 

1 W. B. 316 

23. Sale and subse. 

quent re-purckast by member of joint family. The 
rule of Hindu law in cases of joint family property 
(i < . that it must be presumed to be joint until 
proved to be the contrary) is applicable to a case 
where the property has passed by sale into the 
hands of third parties, and has been redeemed bw 
private purchase by one of the former shareholders. 
GOBOO PZBSAUD ROY f DaBEE PzBSATni TzWABEE 

6 W. E. 68 

24. ■ 5uil for joint 

property — Presvmptioi^ In a suit to recover pos- 
session of a share of joint property sold in execution, 
on the ground Ibat the judgment-debtor (pUtatiB'e 
brother) was the owner of only a portion, where 
defendant pleaded that the whole property had been 
made over by the grandfather, by a deed of gift, to 
tho judgment-debtor i—Ueld, that the plamtiff was 
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HINDU LAW— JOINT FAMILY— con^i. 


1. PRESUilPTION ANDjONUS OF PROOF AS 
TO JOINT FAMILY— C£M/rf. 

(a) Geneballv— < a«W. 

entitled to the presumption of co-partnership, and 
the onus lay mth the defence to prore that the 
property h£^3 passed absolutely to the judgment, 
debtor. Gopee Lau. v. Bcawasf Doss 

12'W.R.7 

25, — — - - , Presuntpfton at 

io purchase of properly IVhen a property is par- 
chased in the name of one of the members of a joint 
Hindu family, the presumption, according to Hindu 
law, IS that it is purchased with money derived tcom 
joint funds. Bakee Madhcb Bose t> Soontu 
MApmrB Bose .... 2 Hay 333 

26. Presvntj^ion at 

to purchase of properti/. The presumption being 
that an estate purchased by one of several Uindu 
brothers living in commensahty is the loint estate of 
all, if a plaintiff seeks to dispossess the other 
brothers under a title acquired from the brother 
in whose name the estate ii'as purchased, the onus 
of proving that it was the sole property of euch 
brother hes upon him. Artrso Moffuii Roy v. 
Lamb , . . Marsh, 169 : 1 Hay 374 

Ncbosatb Das Roy v. Gooa KotwA 

20’W.R,a42 

27. - ■ purchase made 

uhen famiti/ ts joint. Purchases made when a 
family is joint by individual members thereof are 
presumably made out of the common funds, and for 
the common benefit. And it is incumbent on any 
member of the family alleging that a purchase made 
whilst such family was joint iras made out of his 
separate funds to establish hia allegation bv proof. 
Harr SiiroB v Dabee SiJfon , 2 N. W. 308 

28. — — Separate acqui- 

sition — Presumption. The plaintiffs sued to have 
their rights declared under a mokurari-maursai 
lease obtained by /, father of tlie defendant, but it 


1. PRESUMPTION AND ONDS OF PROOF AS 
TO JOINT PAMILY-^onfd. 

(a) GEysBuxT — eontd, 

father, the legal presumption, in the absence of evi- 
dence to the contrary, w ould be that the purchase 
was made with the joint funds. Nabataw Desk- 

PAKSE 1’. ABAJA DeSSPAITDE 

L L E. 6 Bom, 130 

30. Purchase tcith 

foini fundi— Bzecullon of decree. A purchase by 


31. - 


- Joint property — 


Presumpiton that family it joint. The presump- 
tion of Hindu law is that every family is joint, and 
that all property possessed by t^o family is joint. A 
member of an undivided family may, however, 
acquire separate property, but the burden of proof 
lies upon him to prove the independent character ol 
the acquisition. The essence of his exclusive title 
is that the separate property was acquired by his 
sole agency without empJoj-ing what is common to 
the family. Mooui Liila o GoKutnw VmiA 
^ r L. R 8 Bom. JB4 


32. - - - - Presumption as 

to family being joint— Joint enjoyment of muefiy. 
The normal condition of a Hindu famiy being 
joint, it must be presumed to remain joint, unless 
»roe proof of a subsequent separation is given j and 
where property is shown to have been onte joint 
family property, it is presumed to remain joint until 
the contrary is shown ; but the mere fact of a 
family being joint is not enough to raise a presump- 


The existence of any nucleus of joint property was 
net proved. Beld, that, where one member of a joint 
family is found to bo in possession of any jwoperty, 
the family being presumed to be joint in estate, the 
presumption is, not that ho was in possession of it as 
separate property acquired by him, butasaiaerober 
of a jomt family. Therefore, the burden of proof 
was on the defendant to show that I had acquired 
the property separately, and that it was property 
which could by law be treated as a eeporato acquisi- 
tion. TaROCK ClrnuDEB PODDAR V JoOZSBUZ 

Chukdes Kooimoo 

11 B. L. E. IBS : 10 W. E. 178 

. — Purchare tyson 

—Joint funds—Presumption. In the case of a 
purchase by a eon undivided in interest from his 


acquired, or that at some period since its acquisition 
It had been enjoyed jointly by the family. Sintr 
GotAM SCJOB V. BaRIN SiTOH „ ,a 

1B.L.E.A,0,164: IO'N.E.19 


gg, Separate acqui- 

sition- In a suit by a purchaser to recover a s^are 


♦rom^i .Knacr 


; I'W'.E.SSS 
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HINDU LAW— JOINT FAMILY— eontf. 

1. TRESlDirTIOX AJO) OKUS OF PROOF AS 
TO.JOLVT r/\iIILY— <oa/A 

(a) OxsERAiiT — contd. 

54. , Stparafe acqut- 

sitton—rresvmplion—KucUu3. Stmhle: \Vbenpro* 
pcfty hfts been purcbued bj'an Indindoalfnem* 
ber of ft joint Hindu family, the burden of proof h on 
those vrho claim it to be joint property to ahov that 
there ivaa a nucleus of joint property out of which it 
could have been purchased. Dexoscth Siuw r. 
UmnYXAiiAix Seaw . . 1& B. Zi. H. 310 

55. ; Ae^uic-secnce •« 

jwoprrtv being considered joint. Certain Uindos 
descended from a common ancestor, after haring 
lired in commcnsality and joint estate, separated, 
no deed of separation being executed or resorration 
expressed of any hind. About eJeren years after 


ancestral income during tbe time the family was 
joint. Iltld, that the common presumption of 
Hindu law in farour of members of & joint family 
dU not ippiy to each a cssc, and it hy on tbo 
plalntiSs to show why they were silent so long 
\Vhcre other property was proved to hare been 
separately acquire by tbe members of the family, 
it w as held that there was no more presumption of 
joint than of separate acquisition. BADm. Sn^on 
V. CrnmcKOiiABEE Sisoh . . 9 W. 11,658 

38. Purthase by 

Hindu tewfou’ »n Ausband’s fi/dime— Presumpfion. 
Where the widow of one of three brothers claimed 
two-thuds of ft dnellIng.hoa«e which had been tbe 
joint family property of the three brothcis, on tho 
ground that one-third fell to her as widow of the 
deceased and mother and guardian of Ins son. and 
that she had purchased the other third share from 
one of the brothers out of her onn stiidhan during 
the lifetime of her husband ; — Ueld, that, though it 
was equally difficult to prore that the purchase- 
money was stridhan, or that it was the joint pro* 
petty of tbe three brothers, yet, in tbe absence of 
evidence that the brothers had other joint property 
from which they derived joint profits, of which tbe 
purchase money could be treated as a part, tbe sale 
of the second third share to plaintiS under ft 
genuine and valid instrument duly conveyed it to 
her and made it her property. Goxesh Josoxe 
Debia V. BiREsnuB Dim, . 25 W. H. 178 

37. Proof of sepa. 


purchases of the property in dispute by the plaintiff 
could not be treatra as his separate acquisitioDa 
made from the money which had come to him with 


HINDU LAW— JOINT FAMILY— epnW. 

1. PRESU51PTION AND ONUS OF PROOF AS 
TO JOIN!' FAMILY— co»W. 

(o) Gese&allt — Conti. 

his wife, and by means of funds arising from that 
money. KaisWArrA CnETTY t>. Ramasawmt 


2y£b ...... 8 Ma^ 25 

38. I - . Separate acquu 


sUton — PuTcbatt in name of son the ances- 

tor of a'joint Hindu family purchased a property 
in the name of his youngest son, the onus was held 
to bo on those claiming under the youngest son to 
prove that the property was his separate possession. 
JOYKARAIS Roy V. PCSCnAHD.VD 

W. B. 1884, 10 

39. Purchase in 

name of son — Presumption. When a father and son 
lived ns a joint family, and property was purchased 
in the name of the son. the presumption is that the 
property was joint estate, and purchased m the name 
of the son mth a resulting trust In favour of the 
father The bunleo of proving that it was separate 
estate is on those who claim it as such. PooRXiitAS 
CnowcHBAjs V. Dboxodee Dossee 

W. R. 1884. 103 

40. - Presumption of 

ptitl properly — Cssnr fff rominciualilif Sait to 
obtain a declaration of tbe plaintiff’s right to a 
sbaro of an estate which he claimed to he joint 
family property and to have his share allotted to 
him : the defendant contending that it was not 
jomt property, hut separate acquisition after the 
separation of the family Held, that the cesser of 
commensality wsa only material to the determina- 
tion of tbe issues in the case is so far as it removed 
or quaiified the presumptions which the Hindu law 
might otherwise raise, that an acquisition made in 
(be name of an individual son of the family was 
made by the head of the family and as part of the 
family estate, and that, though a cesser of com* 
mensality had taken place, the property claimed 
was joint family property. Axusdee Kooxwab 
V Ksedoo Lau. 

14 Moo. L A. 412 : 18 W. R. 69 

41- Ancestral pro. 

prriy — Burden of proof vhere property alleged to 
he oBCeetral — Property derived ly a eon from his 


character. Naxabhai Gavpatbav DHAtHYAVAX 
V. Achbatbai . . LL.R.l2Boin.l22 

42. Self-acquisition 

— Partition — Punfen of proof~.Findings of fact— 
Ftndings based upon presumptions only— Second 
appeal — Practice. In a suit for partition, brought 
is 1B93, the plaintiffs claimed a share in the income 
of a certain inam village which had been purchased 
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1. PEESDMPTION AND ONUS OF PROOF AS 
TO JOINT FAJIILY— con^J. 


1. PBESU3IPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY— coB/J. 


(a) Geotrillt — coneW. 

ty tlie defendant in 1873. The defendant pleaded 
(a) that It ■naa hia self-acqnired property, and (b) 
Iimitatiotu The Court of first instance rejected 
the claim, but in appeal the Judge held that the 
burden of proving self-acquisition and exclosive 
enjoyment lay upon the defendant, and that, in the 
absence of such proof, the presumption was in 
favour of the plaintiSs. He therefore reversed the 
decree and awarded the plaintiff’s claim. On appeal 
to the High Court : Held (reversing the decree, and 
remanding the case for re-tnal), that the burden of 
proof lay on the plaintiffs. It was foe them to show 
that the purchase had been made out of ancestral 
funds, and they were also bound to prove that they 
bad been in receipt of their share of tbe income. 
That burden could not be shifted on to the defend* 
ant, who acquired the property and m whose name 
and possession it had admittedly been for years 
ViKAYAK NaBSISVB V. DaTTO GoVIND flOOO) 

1. L. R. 25 Bom. 367 


(6) Evidence o» Joietsess. 

43 . Prestunptlon of union— 

A’ear nnd remote relationsbip of Tn<»n6rf« Pw 
snmption of union in a Hindu family is stronger as 
beta sen brothers than as between cousins, and th« 
presumption is weaker tbe further from the com* 
mon ancestor the descent has proceeded. Mono 
Vuhtakatb V. Qavesb Vmut . 10 Bom, 444 

44. CoiQtQeTia€i.lity— “ /jmolee,” 
meanMiQ of. The word “ijmalee ” expressed joint 
tenancy, even wbero commensaLty is not implied. 
Feasee Mosee Sibee v JUdbub Sinor 

16 W. R. 93 

45. Evtdeneeof joint 

occupation. Where part of the family property i« 


iiOBEE , . . , .18 W. E. 304 

48. • - Onus 

— Preeumplion The mere fact of a Hindu family 
living in commenaality is not sufEcient to raise a 
presumption of their property being joint Tbe 
existence of joint funds out of which the jwoperty 
might have been purchased must also be provM to 
raise the presumption of the property bcinc joint. 
Badhiea Pbasoad Dey f. Draema Dasi Dew 
3 B. L. B, A. C. 124 • 11 W. E. 409 
47, — ■ ■ Poueesion oi 

heticeen hrolhere and atslers in Ra(<t« famxliea — 
Evxdtnre of enjoj/menl of income. In denbog with 
the question of possession as between brothers 
and sisteta in native families regard must be bad to 
tbe conditions of life under wJuch such families liw, 
and to tbe fact tliat in such families the manage* 


Evtcescb op Jocitbzss— eonfj. 
ment of the property of the family is, by reason o! 
the aeclusioB of tbe female members, ordinanly left 
in the hands of the male members. In the case of 
such families slight evidence of enjoyment of income 
arising from the property is sufficient prtmd fade 
proof of possession. Sozal Karim v. Vmda Btbi, 
Aff. rTeefclyA’ofes (ISS^) i7J, referred to. Inayat 
H tJSBs r Ali Buses . I. L. E. 20 AH, 182 

48. . — Preeumption o^ 

joint ownerthtp. There can be no presumption o 
joint ownership from the mere fact of commensabty- 
KaiLtrr Cdynder Gnosir f. Kooxjlall Dhpr 
. 11 B. L. E. 104 note : 10 'W. E. 333 
49. Purchase — Pre- 

sumption orietnfj from eontmensafiti/. The mere 
fact of one person hnng jointly or in tommensality 
with others affords no presumption that property 
pnrehased by that person was purchased with the 
joint funds Kbisto CmraiiEn Buidioeab t> 
Ruodoosatr KmitosAit 

12 B. L. R. 362 note : 10 W. E. 828 

60. - — Suit for posses- 

don of propetUj alleged to be joint. In a suit to 


defendant to rebut the primJ faexe case made out* 
CauBWto Tara Debiao. Bussir Alt 

11 W. R. 806 

6L . . 3on-in*lato 

merely living tn house of father-irvlaw. Thepw- 
Bumption of Hindu Jaw as to joint property capoot^ 
apply in a case where the property is claimed 
through a son-in-law merely bring in the house of 
bis father-in-law and not shown to be joint in 
family ut funds in any lepil sense, Dqusee Mqsbe 
possEE V. Rasi Chand Monxm . 7 W. R. 249 


and carried on a banking business at five different 
places. Such circumstances, under the general pnn* 
ciplea of Hindu law, held, to constitute a 

family property in which the brothers were entitle 


RastrcRSiiAD Tewabbv. 
SHAO Tewarsy . 


TnooKSA r. JjAsr 

JO Moo. I. A. 490 



( C039 ) DIGEST 

HINDU LAW— JOINT PAMILY— fonirf. 

1. PRESUMITIOK AND ONUS OF PROOF AS 
’ TO JOINT FASIILY— fonfi. 

(l>) Evidesce or JoI^T^E«— fon/J. 

63. Ubo of names of all mem- 

bers in deed of purchase — rrMum;ifion o« to 
joint pTojtriif. DTierc it was admittedthatinthc 


sufilcieiit grounds for presuming joint property 
ontR the contrary was established. Lalla Kalee 
Sauov r. Lalla KejftA Sahov 24 W. R. 351 

64. Payment of a joint jumma 

— roiwsjion — Joint poA«e»ion, enJenee o/. Tho 
mere fact that a joint jumma is payable to Gorem- 
ment is not eridenee of joint possession. SotiBES- 
ncc lIcsTorEE r. PAittocucs CnccKtnBrrTr 

2 Hay 81 

65. Payment by one brother to 

another without receipt— presumption of 
joint proptrhj — Onuj prolandi. The fact of one 


tnat tbe aeienaant uiscuaigeu lue uent vui vi mu 
joint funds. HcBisn C«rr>DEJi JIooeebjtee v.' 
SlosQODA Debia . . . 17 W. 11,565 

68. Separate debts contracted 

by manager — Presumption that debt i» joint. 
The condition of a Hinda family is primd fneie fotat, 
and therefore property held by the managing mem- 
ber of a Hindu family is primd facie joint ; but as 
there is nothing to prerent the lodindoal managing 
member from contracting debts on his o«n account, 
there is no presumption that a debt contracted by 
him is joint. Scksor pEasiiAs f Gocbt Per- 
soAD . . I. L. R. 6 Calc, 321 

67. Presumption as to nature of 

property where the family ia joint. MTiere 
a plaintifi’s family is admitt^ or proved to be a 


.U It. At. Ati ituiii. Jbu 

68, Presumption as to nature 

of debt where the family ie joint. Where a 
debt advance from the funds of a joint Rindn 
family and due to that family is a bond-debt, it ia 
not necessary that it should appear in the bond 
that the funds were those of a joint family. Joy- 
mohanias KHalhai v. Allu Jfuria Duslxtl, I, L. R. 


P CASES. ( COlO ) 

HINDU LAW-JOINT PAMILY— cmHi. 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FA5IILY— contJ. 

(6) Evioexce or JoijrrsESS— confcf. 

J3 Bom. S3S, followed. Pateshttei Pabtap 
Narain SiKon V. Brauwati Pbasad 

I. L. R. 17 AH, 67S 
69. Possession of tank — Pre- 

sumption from previous possession. In a suit to 
recover a share of a tank, on the allegation of its 
being joint family property — Held, that the mere 
fact of plaintiff's having at some previous time been 
in possession could be no proof of his title or shift 
the onus on defendant. Hmisn Chundeb Bncr- 
TAcnaiuEE r. Nctcb CncxoEB Kdoer 

0 W. R, 481 

60. Onus probandi — Suit for 

possession of joint properly. Where a party sues 


• « 'A , . , ' , • 

61. Suit for pro- 

perty nequtrtd from proceeds of aUeyed joint trade. 
Id a suit for property acquired from the proceeds of 
an alleged joint trade, the joint character of wldch la 
neitberadnutted DOT proved, the onus hes in the 
first instance on the plaintiff, nho is not entitled 
under the circumstances to the ordinary presump* 
tion of Hindu law ansing from the enatence of 
joint family estate. Horusn CnesDER Dass v. 
Gocbee Pebsuad CnATTEKrES • 16 W. R. 163 

62. Eiidence of sepa- 

rate aeyuisition. The plaintiff sued for partition 
of certain property, alleging it to bo joint family 
property. It consisted of a bouso m Bombay and 
certain fields at Vavla in tho Thana District, outside 
the jurisdiction of the Court. As to the house in 
Bombay, the first defendant alleged that it was 
his self-acquired property ; that he bad purchased 
it in h» oivn name in 18113 out of hta private funds ; 
(bat there were no family funds, and that neither his 
(atber oor fais brothers (the latter of whom were 
then very young) « ere in a position to contribute 
aoythmg towards the purchase ; that by his invita- 
tion bn father and brother had lived with him m tho 
house , that his father had died then and that one of 
his brothers had subsequently left tho house and 
with hi3 family had gone to reside elsewhere ; that 
the plaintiff (the youngest brother of tho first 
defendant) bad continned to occapy a room in the 
house by the first defendant's permission up to the 
date of suit. The plaintiff, on the other band, relied 
on the (act that the house was purchased and used as 
a family residence, o hile the father and sons were all 
living in union ; that it was bought in the name 
of tho eldest son (defendant No. 1), who was then 
the manager of the family ; that the father lived 
and died there ; and that he himself (the plaintiff)’ 
and his familyhadcontinnedtolivethere, even after 
be bad separated in food from his brother (defendant. 



( ZQil ) DIGEST OP CASES. ( £042 ) 


BINDU LAW— JOINT FAMILY— conli 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAillLY— « rW. 

(6) Evidence of Joistness— co«4d. 

No. 1). Held, tbAt the house vds liable to partition. 
No doubt, the onus of proof v as upon tbe jAamtiS. 
The facts, however, proved by him or admitted by 
the first defendant raised a strong presumption that 
the house ivas latody property, and against it there 
was only the first defendant's statement that the 
house was bought uith his own money. But there 
uas nothing to show that he kept a juivate fund 
apart from the family funds. He was the manager 
o! the family and he kept no separate accounts. 
Baus-iu Boaseabji v, Bamcuandra Bhasearji 

L L. 11.22 Bom. 92a 

63, Suit for fartt- 

lion — Pita by defendants that aomt of the property 
tn suit uaa ihe^r aelf-acqutred property. In a 
suit for partition of property alleged to be the 
property of a joint Hindu family, of which the 
plaii^tifi was a member, the defendants, while 
admitting that some of the property scheduled 

in the plaint was joint property, pleaded that the 
hulk of the property in suit, of ivhich they were 
in possession, was their own self^acquired properly. 
Beld, that the burden of proof uaa on the defend* 
ants to show that such property was their sell* 
acquisition. Qafeniar Singh v. Sardar Singh, 
All. Wtelely Boles (IS96) 23, Dhurm I>as Pandeg 
V, Shama Soonin Xliitah, 3 JJoo. 1. A. 229. 
and Oobind ChwiSer Mookerjee r. Doorgapersaud 
Baboo, 24 B. L. E 337 . 22 IC. E. 2iS, referred to. 
Kanru Lal t' Dedi Pas . I. L. B. 22 All. 141 
04. Joint properly, 

ain( to recover — Onus of proof— ‘Limitation Act, 
1877, Aria, 127, 144 The plaintiff sued for a share 
In certain property on the allegation that his ances- 
tor X and the delendant'a ancestor E '«re utenno 
brothers who, while they were living in commen- 


HINDD LAW— JOINT FAMILY-conW. 

l.PRESUJIPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY— coritd. 

(i) Evidesob of Joistness — eontd. 
properly — Separalton— Burden of proof. Three 
brothers, 31, P, and H, once constitute a joint 
Hindu family. After the death of all of them 
the descendants of sued the descendants of H, 
in effect to obtain their share of the property which 
had been of P,in his lifetime In their plaint they 
alleged that thejfamily was still joint. By their 
evidence, however, they set up a separation between 
themselves and H shortly after the death of P. 
The defeodants, on the other hand, alleged that 
some twenty or twenty.five years before suit, after 
the death of M, there had been a separation between 
the plaintiffs on the one side and P and H on 
the other. Held, that, the plaintiffs having set up 
a case which was fnconsistent with the presumption 
of the family remaining joint, it was for them to 


60. Evidence of re-ttnion after 

eeparation — Presumption of re-unton after dm- 
aion Where a division has taken place amongst 
the members of a Hindu family, one of whom is a 
minor, the circumstance that the father and mnof 
continue to live together, sod that their shares 
become mixed, does not conclusively constitute a 
etateof re*uniOQ between the father and the minor, 
but 13 evidentiary matter only to p^re th e re * 
onion Kota BpiiV Vibava v Bcta (^* 
Yrrmiwiv . ■ ■ 2 Mai 235 

67. - - depuration and 


ii> V'v.it. 

See 'Jadab CmiNnBR Ghosb v . JI^eb 
GnosE 1 Hyde 214 

08. Branch of family remaining 

joint after separation — Onus of proof— Pre- 
sumption as to branch of family remaining joint 
vihen eeparation has taken place it and other 

hranehea of joint family. Each branch of a family. 


it 13 incumbent on him to show that the property 
in which ho seeks to recover a share is “joint 
property ” Obuoy Curas GbosE v . Gobbtd 
C nusDER Dev . . 1. L. B. 8 Calc. 2S7 

. 65* — — , - . ■ _ Suit for posses- 

aion of property alleged to hate been joint family 


i. A Awi- 
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HINDU LAW— JOINT TAMILY— cotM. 

1. pREStnir’rioN and onus of froof as 

TO JOINT FASIILY— con<i. 

(6) Etidesce or Joistkess— eontJ. 

69. _ Sole possession 

by one member of portion of joint jtropertij eon- 
<en(. Althou$:h the members of & joint Hinda 


or 24.pEEoo’XAn3 v. Debsatu Roy CnowDimr 

. 21 W. 11.222 

70. Purchase of property by 

one member benaml — Pr<.fumpfio>i. Property 
pu«h»se<l by a member of an undincled family with 
money belonging eselusirely to himself is his 
separate acquisition in which the other members aro 
not entitled to abate. BooxuDi Lall r Dewkee 
NniTDOK Lau- ... 19 W. R. 223 

7L Support of relatives and 

payment of tuarriage expenses— Prarumptioa. 
If the property is seiMirate, the presumption 
operates so longer, and each member is separate 
onner of nhat he possesses. Eren in the case of a 
eepitrafv tsmlly Wood folstioiiabip mtbia cctUio 
degrees Imposes a moral duty, thouch not a legal 


Lilla r Gosoioas Vclua 

L L. B. 8 Bom. 164 

72. Evidence rebutting| pre* 

BUmption — Exception to rule of onus in lltnda 
Joint /ami7y— Admitted partition or noR-ocjuisifion 
icith joint funds Although Hindu Ian presumes 
joint tenancy to be the primary state of a Hindu 
family, and the general rule is that the burden 
of proof that partition has taken place lies upon 
him SI ho asserts it, there are exceptions to this 
general rule, e g., « hen it is admitted or proTcd that 
property in dispute vias not acquired by the use of 
patrimonial funds, the party alleging such property 
to be joint must prove lus arerment So, too, when 
it IS admitted or proved that partition has already 
taken place, the presumption is that it has been a 
complete partition, and it lies upon a person alleging 
that family property, m the exclusive possession of 
one of the members of the family after such parti, 
tion, is liable to be partitioned, to make gora bis 
allegation by proof. Naeatas Rabaji v. Nasa 
Uakoeub . . . .7 Bom. A. C. 155 

73. 5uif for pro. 

perfy ofler separation. After a general separation in 
food and a partition of estate, and after the brothers 
have commenced to live separately, if any one of 
them comes into Qourt allepng that a particular 
portion of property originally joint continues to 
remain so, the onus of proof lies on him. Ram 


HINDU LAW-JOINT PAIkllLY— confd. 

1 . PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAJIILY— coflW. 

(i) Evidence ov Joistness — contd. 

GoBisu Koosd f. Hosseis Ali . 7 W. R. 80 
Pbem CnrsD DtH r. Dabdiba Debia 

16 W. B. 238 

74, ■ Evidence to re-’ 

hut. When the presumption or joint property in a 
joint Hindu family is reoutted by production of an 
cxctusire and separate title, the party against 
whom such a title is produced is bound to show that 
the title 13 not really exclusive and separate. Loee* 
MATQ SmiUA f. OostA Moyee Debee 

1W.B.107 

76, Allegaiion of 

separation — Suit for possession, plaintifi alleged 


for possession by reversal of the sale. The pur- 
chasers appeared and filed a wTitten statement to the 
effect that the vendors had separated from their 
father in his lifetime, and that they (the purchasers) 
had been in succession to the vendors for more than 
twelve years m possession field, that the onus lay 
on tlio plaintiff, who would have to show not only 
that she represented one of the heirs of her husbands 
father, but also that the land in dispute was part of 
the estate left by the father at his death. PnooKV>‘ 
Pandev V SooEEU . . .10 W. R. 486 

76. Partial seporo- 

Uon The presumption of Hindu law that a family 
remains joint until a separation is proved is not ap. 
plicable where it is admitted that a disruption of the 
unity of such family has already taken place ; a pre* 
sumption under such circumstances cannot arise as 
to whether the other members of the family re- 
mained joint or became separate. Ra&ea Cnvnjr 
DaSS V KrIPA SlXDBU Dass 

I. L B. 6 Calc. 474 : 4 C. L. R. 428 

77. - - Onus prohandi 

— Division of property In the case of an ordinary 
Hmdu family who are livmg together, or who have 
their entire property in common, the presumption is, 


does not arise where it appears that there has bWn a 
division of the family property and a separation in 
the family, all the members of which aro Uvm'- 
separatelv. Bassoo r. Kasoee Rasi ” 

L L R. 8 Calc, 816 

Z : : Onus prohandi. 

Where plamtiff. a member of a Hindu family, suing 
for a divuioa of the family estate, admitted on the 
face of his plaint that he had taken possession of 

part of the family property, and for sixteen years 

Uved. separate, the onus prohandi hea on him to 
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( 5045 ) DIGEST OF CASES. 


.HirrDTT DAW— JOINT FAMILY— coaii. 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY— conid. 

(&) EnPENTB or Joistj?eS 3 — coneW. 

sbovT that the circumstances under which he be* 
came possessed of the portion-of his property were 
consistent with Ms statement that the family 
remained undivided. Somancocda Biy Dajauak- 
oouDA V BnABMANGoODA . . 1 Bom. 43 

78. — .Separate estate 

o/ co-p'ircener — Proof — Onus — A'i/c/ckj of ancMlral 
properly — Adverse possession MTicn the question 

was whether a certain property uas the joint pro- 
porty of a Hindu family or the separate estate of a 
member and it was proved that the family lived 
joint in one house and that there was a oudeus of 
joint property of substantial value, the onus was on 
the party setting up a case of separate estate Held, 
on the evidence, that the properly was joint. 
MTiilst on the one hand there were certain instm* 
ments by which the grantors purported to deal with 
it as if it were separate estate, there were, on the 
other hand, a series of family hooks and various 
contracts and transactions inconsistent with any* 
thing but joint property. But over and above tins, 
the tenor of family life proved the use of the pro. ' 
-perty to haye been the same after as before the I 
execution of those instruments A case of adverse 
possession by a co.parceDer cannot be established by 
iBcre paper assertions not brought home to the 
knowledge of the other co-parceners, when there has 
been no actual oTcUision of the latter from use and 
enjoyment for the period of limitation Axaxdrao 
G twpUTRAO t' Vasajitpao MAPniwRto (1*K)7) 

11 C, W. N. 478 


(c) Etidesce op Separation. 

80. Character of proof— fn- 

denee to rebut presumption of joint property Cha- 
xacter of “strict proofs ” which an auction>pur- 
chaser of the rights of one member of a ^omt Hindu 
family can be expected to give, in OKler to rebut the 
presumption in favour of joint estate in a joint 
Hindu family. Lalla Sbeedhob Narain v 
Laixa Mopno Fershad . . 8 W. B. 284 

8L Portions of estate held fn 

severalty — Evidence to rehul presumption of 
joint property. So long no partition of a joint 
estate is proved, the twesumptwn is that the pro- 
perty is joint The fact that certain parcels are 
adraittedly held in severalty does not rebut the 
presumption as regards the rest of the joint estate. 
SatEWAM Ghose V SaxE Nava Dctt Chowobry 
7 W. E. 461 

82. Separate occupation of pro- 

lions of dwelUng-house — Eiidenee to rebut 
presumption of joint property. tVhere there is 
joint occvipation of boiuc portions of a joint family 
clncllinc-hou'e, and the separate occupation of other | 
•portions of the eamo property appears to bo merely I 
permissive, such separate occupation does not neces- I 


HINDU LAW— JOINT FAMILY— confd.' 

1. PRESUJIPTION AND ONUS OF PROOF AS 
TO JOINT FA.MILY-can/d. 

(fi) Evidence of Separatios— confd. 

sarilyimply that the properties occupied are sepa- 
rate properties Goto Lill Si.voh v. Moesh 
Narain Grose , . . 14 W B. 484 


83. — Occupation 


of aeparat© 


property as joint property. Beus Koeb v. 
Bhowareb Bussii . . , Marsh. 641 

84. Separation in mess— P«- 

sumpftoa of joint property. Mere separation in 
mess is not sufficient to rebut the presumption of 
joint property arising out of nucleus of joint pro- 
perty. Ban'ee Minims Mookebjee t- Bhioo- 
BtTTTY CflTOy Baseiuee . . 8W.E. 270 

pe- .IS- - » - 


endcnca of members of the family would he the best 
evidence as to whether the parties were joint or 
eeparato; the account books would hesimply corro- 
borative JaOTO XoOEB V. RPaSOOVPBDUB LAlt 
Saboo 10 W. R. 148 

86. ■ . - — Beparatinn in food and 

habitation — Separation of joint family, eridsnes 
of Although a family may be separate in food and 
habitation, it may still be joint under Hindu law, 
if the family property be joint In this case there 
was held to be not sufficient evidence of eeparatioa . 
BAREOTtY COOUAR W. SODABtlT PeRSaO 

2 Hay 316 

87. Separation in dwelling, food 

ond business — Presumption of separation in 


SiBoli vw . .tv. -Jd 

88, Separation of ehares — Pre- 

sumption of joint family Proof of separation of 


Bue3H Narais . . . Vv . xL Aow*, ■» 

89, - Uee of one name in docu- 


Komcl S»on V. Janokee Dassee « t» n 

1 Ind. Jur. O. S. 23 s W. B. F- B. 3 
Janokte Dosseb V. KiSTo Ko'iri. SinoR ^ 
Marsh. 1 1 1 3^7 *0 
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DIGEST 


HINDU LA.'W— JOINT FAMILY— confj. 

1. TRESUMPTION AND ONUS OF mOOF AS 
TO JOINT FAMILY— cortJJ. 

(c) ETIDESCE of SEPARiTIOS — COrild- 
Deela Sisqu r. Toofaxee Sixon 

1 W. R. 307 

00. Deed providing separata ac' 

commodatloTv — Eiidenet of parJitton. Tho fact 
of the members of two branches of a Hindu family 
bcinR separate in food and worship is quite compati- 


^vision of ownership or estate. The absence of 
attestation by caste-men to documents by which 
a Hindu aSects to deal with his property as though 
be were separate in estate is a circumstance which 
Ihrons suspicion on the truth of an alleged separa- 
tion, as the presence of such would be satisfactory 
eridence of a state of things generally bclieecd to 
be true at tho time. CnnaniLA iI*xciuxD t» 
Jadavcsai , . . 3 Bom. O. C. 87 

91, ______ Separation In. residence and 

tranfiaction of affairs— Etidenee o/ parhtion 
Eridence of some separation in residence, separate 
, transaction of aSaira in certain instances, and 


92. — Separate appropriation of 
■profits— Ew'{f«ne< o/ Separate sppto* 


83« Alienation of share of one 

member — Proof of 4eparali0n »n estate. Tho mere 
fact of one of eereral co sharers alienating his share 
of the property is no proof of separation in estate. 
Trzelochux Roy v. Rajkisbex Roy 

6 W. R. 314 

04. Portion of estate sepa- 

Tately held — Long separate possession The acts 
of different members of a family’ in allowing separate 


member without proof that ho has jointly or other- 
wise held possession of the lands in question within 
twelve years. Surbessvb MExnooB v. Gossaev 
Doss SIethoob ... 17 W. R. SIO 

95. Incomplete separation. 

Absrnce of separate enjoyment through opposition 
of eo-sharer. Where the surviving sharer m an 
estate sought to be put in possession of his co- 
sharer’s portion, as manager on behalf of the latter’a 
widow, on the ground that, though the deceased 


P Ci^ES- ( f048 ) 

HINDU LAW— JOINT FAMILY— eonfJ. 

1 . PRESUMPTION AND ONUS OP PROOF AS 
TO JOINT FAMILY— contd. 

(e) Evidesce or Separatiox— conM. 

co-sharcr had mode efforts to reduce his sharo to 
district possession, those efforts had not been com* 
ptctely successful when he died, and he could not 
therefore be said to have had a separate enjoyment 
of the said sharo: — IleU, that, as the deceased co- 
sharer had done all that was possible to obtain 


must bo held to have separated, and that the sharo 
of the deceased co-sharcr must bo held to bavo 
passed to those to whom though not his immediate 
heirs, he had been taking steps, when ho died to 
devise tho possession of it. Joy Naram Giri v. 
CoEtJCK CnifXDEB ilYTEE . . 26 W. R. 856 

06. Management by one 

brother — Presumption of property being joint. 
Wber® property is not expressly shown to bo 
separate, the presumption of Hindu Uw is that it is 


so acquired. Pbaxsisiiex Paul CHowoHav t'. 
Mothooba Mohux Paul Chowkitby 

1 Ind, Jur. N. B. 78 j 6 W. R. P. C. H 
10 Moo I. A. 408 
87. — Record of proprietorship 

in one name— PurcAuse from one member of 


chase tho purchaser was ignorant of the real state of 
the family, and was really lod by that circumstance 
to beljcve that the recorded proprietor was the so’e 
owner. Goub Chuxdeb Biswas v. Gkeesr Chcx- 
OEB Biswas .... VW. R. 120 

98. Property standing in name 

of one member — Separate possession and ae- 
yuisiUoH. The mere fact of certain projierty stand* 
iDg m the name of one member of a joint family is 
no iDdez to the real owner, nor is the existence of 
a separate possession any evidence as to separate 
acquisitions, unless such separate possessor can 
prove consent of the other sharers to his keeping a 
separate account. Lalla Behabee Lill v Lalla 
Modbo PaosAD , . . 6 W. R. 68 

Buxxeet Srxon v. Madud Alt . S Agra 222 
98. ■ Entry in revenue records 

of one name— Prwump/ien as to properly being 
joint D, claiming as a nudow of A, brought a suit 
of ejectment against the sons of A’s brother, de- 
ceased. D admitted that the property had original- 
ly been the joint ancestral property of A and his 
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( 5019 ) DiaeST OF OASES. 


HtlTDtT IiAW—JOUTT rAMHiY^onAf. 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOPNT FAIIILY— conW. 

(c) Evidence of SEPiEinoir— 

brother. Eeld, that the mere appearance on the 
face of the revenue records that A 'vas sole owner 
was not sufficient to rebut the presumption of 
Hindu law, that the property remained joint. 
Jcssoo>DAB f. Ajodhu Persbad 

2 Ind- Jur. N. a 261 
Shibosookdeey Dosses v. Raeiul Boss Sirrar 
IW. R.38 

ilcs SIoHnrEZ Daeee v. Soodasiosre Babes 

3 W. R. SI 

100. . Definemant of shares in 

ancestral property A four-anna ancestral 
sbare in a zamindan village was owned by tno 


dehnenien'' ui bnares luuu^^eu ny eumes ot separate 
interests vn the teveime recotia, and since 1204 
Fasli the two plaintiSs had each been recorded as 
the oviner of a one-anna share and H of a two-anna 
share thereof. The entire four.ansa share bad been 


share ta favour of the defendants, and caused muta- 
tion of names to be made in their favour, surrender- 


separate possession of the two-anna share ol uiuch 
the defendants were the doncca On second appeal 
it was contended that, inasmuch as since 1844 there 
could have been no separate enjoyment of the four- 
anna share wduch vms in the possession of the 
mortgagees, the evidence afiorded by separate 
registration could not prove actual scpaiation. 
Amelia Bat v. Sv.Lhmaw Evar, I. L E J All. rf37, 
was ested in support of the contention. Held, that, 
from evidence of deRnement of stores followed by 
entries of separate interests in the revenue records, 
if there be nothing to explain it, separation as to 
estate may be inferred. Joint family property in 
the hands of mortgagees may bo separate in estate, 
although there could be no septarate enjoyment of 
the shares «o separated* AmbiKa Dai v. Salhmani 
Nuor, 1 L R. J All 437, discucsetl Raw Zau «. 
Bbm DAT . . . I. D. E, 10 Aa 4»0 

101, Evidenco of separation— 

Sluittt tfpoTaidi/ recorded in villnge j>aper9~^ 


HINDB law— JO rN-T FAMILY— co»«. ' 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY—cowW. 

(c) Evioescb oy Sepabatios— conW. 

Separate purchases by individual members of family 
out of joint family funds. Where there has ensted 
a joint Hindu family possessed as such of 'mmove- 
able property, the presumption is that, until the 


taken place, nor is the fact that specific purchases 
of immoveable property have been made from time- 
to time m the names of individuals members of the 
family, and that the property as purchased was 
recorded in each case in the name of the nominal 
assignee Gajeedar Sixob t>. Sabpab SiNoh 

LL.B.19 AH-17a 

102. Deed of sale aud mutatioa 

of names — Evidence of separation in estate. 


1 Ind. Jur. O. S. JOO 

103. Begistratlon of ri&ras of 

widotv after husband’s death — Portibon— 
Evidence of parttUon Where property is jomt and 
anceetiid, the ffiereTegistTation of the widow's name 
after her husband’s death, and eole po8ge«8ion by 
her, IS not sufficient proof that the property has been 
divided in the absence of any endaaco of regular 
partiUon. Lncmrmf PeBsn.u> v. 3 Ioonee Koon- 
web ...... 1 Agra 220 

104. Registration of name as 

lumberdar — Presumption — C>a«s probandt. ^Vhe^o 
an estate was originally ancestral belonging 
to a joint and undivided Kinilu family, the presump- 
tion of law being that a family once joint retains 
that status can only bo rebutted by evidence of 
partition or acts of separation ; and the onu» pro- 


AIiKEZX Lau. . . 11 Moo. 1- A. 

105. Registratfou of nama of 

lua member as proprietor — Ancestral 

-Onus prdbandi. ilTiere property is proved W 

ocestral, the mere registration of one Iirotoer 
Topnetor is of little value as aupportins a c» o 
he property not being joint, and the burden I 
rovmg that the property is not joint fosti on nim 
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1. PBESmiPTION AND ONUS OF PROOF AS 1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY— con^d. TO JOINT FAMILY— con/i, 

(c) EvmExCE op Sepibatios— conld. (ij Etidssce op Sepiiutios— « onW. 

who alleges that to bo tho case. Asinir Natd HO, PurtfhaBo by on© member 

Ceowdiibv r Gacbi Nacth Caowonni* — Evidence cf want of avfKeient ftmds. U’hero the 

8B.L.B.232 

UMHiTnsATn Chowdury v. GotiBRKNATn Cnow- 
DHRY . 15 W. D. P, 0. 10 . 13 Moo. L A. 642 


suLii leuiaii, uiuuiuei uuring iiio Uie o> tier mtnor son. 


Nath Moitro v. Kniiio Komul Stvnn 

15 W. H. 367 

107. Prentmplion— 

properly purtfias*(l tn nomei of «n/« and davyhitr- 
iR.taiP In a amt for partition of joint family pro* 
pertr, Ifc was found that certain property stood 
partly in the name of tho wife of the original pro* 
pnetor and partly in that of a daughtcr>in>iau. 
Ittld, that a wife, a member of a joint family/ is. as 
regards property held in her name, in the same 
position as her husband with lespeet to property 


w*v K.iuiiy, lo leavo any surplus luncia from which 
tho property in suit could havo been purchased : — 
Iletd, that tho presumption of joint ownership was 
rebutted, and it was for tho plamtiS toshowtboac* 
quisition of the property with joint funds. Tho 
patty alleging ecU-acqulsition is not in every case 
bound to show tho source from which the pur- 
chase-money was derived. Ducsooediuree LaLL 
V. OowcT Lall 

11 B. L. B. 201 nqte 5 10 W.'B. 122 

I 111 Beceiptofpurebftse-money 

I by one member — Sovree of eonsideralton-monty 
for purchase. The mere fact of the consideration 
money for property sold by a member of a joint 
Hindu family having passed through his hands does 
. not relievo him of tho onus of proving the souxc© 

' from which the money came or to lobut the pre- 
sumption of jemt ownership. Koovj Rsqaree 
Dorr V KiiETnJSNAin Durr . 8 W, B, 270 


Chowdhry, IS C L P ^f, distinguished NoBt?i 
Chtjsder Chowditry i Dokhobala Dasi 

I. li. R. 10 Calc. 680 
108. — _ Presumption of 


I. L. B. 8 Mad. 2U 

108 . Furchase sod posaesslon 

of portion, of Property by one member — 
Source of j’Urchase-money %Yhero a Hindu family 
lives joint in food and estate the presumption of law 
is that all the property they arc in possession of is 
joint property, until it is shown by endeoco that 
one member of the family is po^essed of separate 
property. The purchase of a portion of the property 
IQ the name of one member of the family, and the 
esisfcnco of receipt* m his name respecting it, may 
be perfectly consistent with the notion of its bring 
joint. The criterion in such cases in India is to 
con«idcr from what source the purchase-money 
comes. DnrnM Dass Pasbey r Siuma Sooedeky 
Debu . e W. R. P. C. 43 : 3 Moo L A. 229 


113. Separata acquisition— 

rresumplion^^nut probandt The presumption 
of Hindu law that any property acquired during 
the time a Hindu family remains joint belongs to 
all the members of the joint family does not take 
away the onus which lies on tho plamtiil in a suit to 
recover a share of the property of proving his case ; 
It merelv aids him m proving it Such presumption 
IS liable to bo rebutted by means pther than enquir- 
ing as to the source from which tho purchase- 


each member carried on business separately, and 
that the property was thenceforward in the ex- 
clusive po8sea«ion, and used for the business, of tho 
member in whose name it had been purchased, is 
cvtdeQCB sufficient to rebut the presumption that 
the property was joint. BoolasatH ^Iahta r. 
Asoodhu Teesad Sooeul 

12 B. L. R. 338 s 20 W. R. 65- 
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HINDU DAW— JOINT FAMILY— fonM. 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAillLY—conW. 

(c) Evtoesce op SEPlRinOK— fo«W, 

114. Separate acquisition — Onus 

probandi — PurcTiasg ty one member of famtlff in 
hie oicn name, but tcith joint fundf. Iq a suit by a 
inOmbef o{ a joint Itindn family to reoovtr posse*- 
sion of certain property alleged to belong to the joint 
estate, but wLicb bad been purchased by the defend- 
ant ata salcinexecutionofadecreG passed acainst 
tbo estate of R, ono merober of the lamily, lot hw 
separate debt, the defendants sought to rebut tbo 
presumption that the property in dispute was part of 
the joint estate by shoinng that, though the mem- 


funds, and dealt \nth it as their own mthout 
reference to the other members of the family They 
also rched on the following facta as shoinng that the 
property in disupte was the separate properly of R, 
ti5.> that duting R't lifetime the other member* of 
the family allowed him to appear to the world as the 
sole owner thereof, and on one occasion when if. B 
the kurta, and a third member of the family 
entered into a eecuritv bond with the Collector 
whereby if pledged this property, and the two 
others pledged other properties, each of them 
(Jesenlxd the property pledged by him as being *in 
his possession “ niihout the right of any co- 
sharers ” On the other Iisod, the plaintiff, m 
addition to oral eridence to show that the nropcrtj 
in dispute had been purchased out of the joint 


between B and R relntiiB to the purehabc of the 
propertj'. Held, that the endence as to the 
separate trading funds and property of the seceral 
members of the joint family, and their independent 
dealing with such property, disclosed such a state 
of things as nught be fairly held to wcafceo, if not 
altogether to rebut, the ordinary prcsumptioo of 
Iliadit law as to property in the name of ono 


HINDU LAW— JOINT FAMILY— contJ. 

1. PRESUMPTION AND pNUS OP PROOF AS 
TO JOINT F.\MILT— contA 

(c) EtiI)E.VCB of SEPARiTIOX— Conti. 


administration to the estate and effects of her de- 
ceased husband as bis only legal personal representa- 
tive, and a caveator claiming the whole family pro- 
perty as an undivided second cousin of the deceaswl 
and sole eutincing member of the family. The 
widoir assertftf a dirisjon, and that the whole pro- 
pertyof the deceased had been self-acquired by his 
father. The Court of first instance found against 
dmsioA and against aelf-acquiation, laying the 
burtlien of proof of each question entirely on the 
party asserting the facts. On appeal it was 
<^ontende(I for the appellant (the plaintiff) that the 
onus on plaintiff was sufficiently discharged when 
it was shown that the two branches of the family 
were trading separately, and that eertiin items of 


conUnce with the view of the jndieUl committee of 
the Pnvy Council in D^urm Dass Foadei; v. Shaow 
Soondery Dibiah, 3 JJoo. I. A JJ9, and the 
observations of Coren, C.J., fo Taruei Chundtr 
PodioT V. Jodht^ut Chundet KoonSoe, 11 S. i. 15. 
193, that such a contention could not be maintained. 
VessTiXu r. NaPsraKi . L D 2 Mftd. 19 

136. Self-aeqtttsltioix— Farfihi- 

Illy of propcrl'j yiivn by father to sons— Jrron^e- 
menu made as to enioyment of joint proflerty, effect 
of. on taembert T\Ti>l>t the members of a Hindu 
family arc found In possession of joint aucestml 
estate, all property in the possession of any member 
of the family is to be presumed to be joint, and it is 
incumbent on the member who claims property in 


by a father to his unsepaiated sons What w 
acquit^ by the father’s favour will subsequently 
be declared exempt from partition. Sejwrate pro- 

pertymaybeacqaircdhy thee tertions of a member 

of the family without detnment to the family funds. 
It may be acquired « ith money borrowed on the sole 
credit of the borrower, and it may be acquired by 
_ ,.._i rtf «),» mrtmhersof the family- 


disentitle those members to recorer irom Oir 
defendant, the purchaser at a eale in esecation of a 
decree against R, their own share of *«ch estates. 
Bonn Risen DooniuiuA f. Oo>aan Cnrsutii Sw 
13 B. I* R. p, O. 317 ; le W. B. 350 

IIB. - Joint fund^ 

Separatt trading. Suit between a widow cUiaung 




i053 ) 


DIGEST OF CASES. 


(£04] 


HINDU LAW— JOINT FAMILY— «m«. 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT family— tonW. 

(c) EnDENCE OF SePABATIOX — CoKtd. 

114. Separate acquisition — 0«a* 

prdbandi — Purchase hij one member of family «» 
Ai’s own Tiame, buf wilh joint funds In s emt by a 
member of a jojnt Hindu family to lecover posses- 
sion of certain property alleged to belong to the joint 
estate, but which had been purchased by the defend- 



had acquired separate property from tbeu own 
funds, and dealt with it as their o\rn without 
reference to the other metobwa of the family. TTiey 
a’so relied on the following facts as showiog that the 
jiroperty in disupto was the separate property of K, 
vit t that during E’s lifetime the other members of 
the family allow ed him to appear to the world as the 
sole owner thereof, and on one occasion when R, B 
the kutta, and a third member of the famJy 
entered into a security bond with the Collector 
whereby J? pledged tLia property, and the two 
others pledged other properties, each of them 
describe the property pledged by him as bemg'ju 
his possession “ snthout the right of any co- 
sharers ” On the other hand, the plamud. »o 
addition to oral eridence to show that the property 
in dispute had been purchased out of the joint 
ianilj funds, although the purchase was made m 
the name of S alone, filed the family account-books 
and the private account-books of R for the same 
purpose, as wett as certain letters which passed 
between H and R relative to the purchase of the 
property Beld, that the evidence as to the 
separate trading funds and property of the several 


jjiiiuii uu as lu piujxiv^ 


disentitle those members to recover from the 


116. 

Stfiaratt tratiiny Suit between a 


Joint fund*^ 
widow claimiDg 


HINDU LAW— JOINT FAMILY— conld. 

1. PRESUMPTION AND ONUS OF PROOF AS 
TO JOINT lAMILY— fontd. 

<C) EvtDESlCB OP Separatiok — conli. 


■S ..n. .«■■■■ . ■■ 

y .1 n*i ‘ • I '• 1 I > ; I ■ . ■ • • ' 

and sole surviving member of the family. The 


party asserting the facta On appeal it was 
contended for the appellant (the plaintiff) that the 
onus on plamtid was sufficiently discharged when 
it waa shown that the two branches of the family 


116. - ■ Self-acquisition— PortiSt- 

Itly of property yit«« by father to tons — Arranyt' 
menti made at to entoymrnt of joint property, effect 
of, on members IVhilst the members of a Hindu 
family are found in possession of joint ancestral 


nature of family property that the mem bers ot tne 
familyshouldliveincommensahty; they may dwell 
and mess apart, and yet remain joint in 
Parties who allege that j 
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HTNDU LA.'W— JOINT FAMILY— <«»«. 

1. rRESUMPTlOK AND ONUS OF TROOP AS 
TO JOINT FAMILY— <o»iW. 

(e) Evicesce of Sepabatios — fofiW. 


may agree to take loans from the common fund, ami i 
treat the profits on such loans as the separate pro* 
petty o{ the scTCtal tnembera h\ ^honi the loans 
hare been resjtectircly taken. NCBStnsQ DaS 9 r. | 
Naiiaik Dass . . . , 8 N. W. 217 j 

Affirmed by Priry Council in . 2Q W. K. 17 , 
117. Separate Off ui* 

tihon — Membtra tarrying on atfiarate d<aJit%ys — 
Manager o/ joint farnily. In a suit lor partition and 


upon as guardians for the plamtiSs granted an am* 
mu^tamamah to the principal defendant In the | 


not under the circumstances kurta of the family, 
hut held that the burden of proving separate i 
acqmsitloD rras upon the defendants, and declared 
the properties claimed to bo joint. On appeal : — i 
Bela, (i) that the principal defendant iras not the 
kurta, and that the plaintiffs were hound to look to ' 
the managers first, and (li) that, although the mem* 
bers of the family bad certain properties joint, yet 
the ordinary presumption apphcable to a simple 
case of co*parceDary did not apply Unov Crakd 
Biswas r. Paschoo Ram Biswas IIpbomosi 
Dasi V. Fakcboo Ram Biswas . 11 C. L. R. 514 

118. Long possession as pro- 

prietor — Prtxj o/ stparalion. In a suit brought i 
to recover a share of land alleged to be joint family | 
property where the defendants pleaded possessionas 
proprietors for more than thirty years. — lUld. it was 
not necesssary to prove actual sepanitton, but it , 
was enough to show that the defendants had been in | 
possession as they alleged. Guravi v Gukati | 
3 Bom. A. C. 170 | 

RAiiB r. Ra5E . . 3 Bom. A C. 173 

110 . - Settlement with one mem- i 

her of joint family — Stparatt ac^myirion, . 
proof of. Thefact of a settlement being made with ' 
one member of a joint Ilindu family does not | 


HINDU LAW— JOINT FAMILY— con ti, ** 

I. rilESUMPTION AND ONUS OF PROOF AS 
TO JOINT FAMILY— ecncM. 

(c) Evidence of Sepabatios’— coneW. 

they actually eontnbuted money towards tho 
aeqaisition of tho propertj*. HcEO Soosdcbeb 
Debia r. Dooboa Doss BncTTACiiARJEE 

16 W. R. 21B 

120. Distribution of land and 

tenants — PcrtiUon of Iholi estate — Proof of 
partition. Where the plaintiffs sued for the parti- 
tion of ft khoti estate, alleging that they and the 
defendants were joint propnetors thereof, and where 
the defendants admittM that the estate was 
originally joint, but set up that a partition had 
taken place more th.m a hundred and fifty years 
ago: — Held, that tho burden of proving that a 
jiartition liad been made lay on the defendants, and 
that the mere distribution of land and tenants, such 
as U usual la the South Konkan, while a khoti 
estate continues to be held in co*pareenary, in no 
way established a formal jiartition. Babashet 
BIN GOBINDSEET V. JlBSHET BIS YeSSBET 

5 Bom. A. C. 71 
12L , I ■— Partition — Jfi7aLAara-.Tbe 
disruption of a joint family cannot be effected by 
an order of Court against the intention of the 
parties, unless it is followed by an actual conversion 
of the joint tenancy into a tenancy In common, 
or by an actual partition by metes and bounds. 
Mudit Nabayan Sinoq v. Ranglal SiNon 
(1902) . I. L. R. 20 Calo. 787 


2. NATURE OF, AND INTEREST IN. PRO- 
PERTY. 

(a) Ancestral Pbopebty. 

1. Ancestral property, mean- 

ing oT—ln’noveabte property of /afA«r. 
Ancestral property is not confined to such property 
as the father derives from his father or any ancestor, 
but means at least immoveable property derived 
from the father, however acquired by him Raj. 
iiOHuN Gossain V GouRiionuN Gossain 

4 W. R. P. C. 47 : 8 Moo. I, A. 91 

2 Property purchased by 

fhtheras manager for himself and sous — 
PuTthaae from pro/Ua of aneeitral family. Pro- 
perty purchased by a father^in'possession of ances- 
tral property, as.manager for himself and his sons, 
from the profits of such ancestral property is itself 
ancestral property. Shudanukd Mouapattctr r. 
Bonoualee Doss - . .6 W. R. 256 

3. -jj-i — ^ Joint ancestral property 


property after its istribution retained its character 
aa ancestral property, and shares taken under the 
amngement are not to be regarded as the self - 

. 7x2 
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HINDU LAW— JOINT FAMILY— eonM. 

2. NAIUUE OF, AND INTEREST IN, 
PROPERTY— 

(fl) Ancestrai, Property— coMid. 

Required property of the heirs wlio took them. 
Mewa Koosvteb V Laila Otoh Bebabbc Lali. 

2 A^a 811 

4. Ancestral property in- 

herited iV'om brothers— Interest of sons tn an- 
cestral properti/. S died, leaving three sons and 


B. Moveable converted into 

immoveable property— J)/i<al*Aara law. 
Quare: Whether ancestral property which was 
moveable when it desceaded, but has been convert, 
cd into immoveablo property, n not immoTcahle 
ancestral property for the purposes of tho llitak 
hhara law. BnAM Nabaw Siwon v RoonooBOB 
D^L . I. L. B. S Calc. 608 : 1 0. L. B. 348 

8< — - Interest «/ sons 

In ancestral properti/ — JltlaUltara lata— Adopted 
sons. Wiere monev derived from ancestral estaica 
is msested, before the adoption of a son, in tho pur* 
ehavi of immoveable inopcity which continues to 
exist at the time o! tho adoption, the adopted eon 
has equally a vested right in that property as ho has 
in any other similar immoveable property which tho 
father had it in his power before tiio adoption to 
alienate, but which he did not alienate Svoabukd 
MonAPATTUB V, SOOBJOOVOXEE DaVEB 

U W. E. 438 

t This case went on appeal to the Privy Counetl, but 
It was decided on a point which made the decision of 
this point unnecessary | , . i 

Set SoonjosroNEE Dayee v. Suddanckd Moba> 

PATTER . . . . 12 B. L. R. 304 

20 W. R 377 
L. B. I. A. Sup. Vol 212 

7. Property once ancestral 

but alienated and re-purchnsed vritb 
separata funds — ^ecowred ancestral property. 
Tho principle of tho Witaksbaca law that, if a father 
rccoitr ancestral property which had been tsLeo 
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HUroU LAW— JOINT FAMILY— confd. 

2. NATURE OF, AND INTEREST IN, 
PROPERTY— contj. 

(a) Astcestdal Property — conld. 

8. Interest of son in joint 

family property — Co-porcenory rights — LiTOifa- 
hbn. A son during the life of his father has, as 
co-parcener, a present proprietary interest in tho 
aneestr^ property to the extent of his proper share ; 
but beyond that he has vested in him no legal inter- 
est whatever whilst his father is alive. Except ia 
lespcct of his co-partenary rights, a eon is not in » 
different position as to tho corpus of tho ancestral 
property from that of any otlier relation who is an 
ncir-apparcnt of the owner of propcctv. Though 
the Limitation Act may have been deemed to bo a 
bar to a suit by' the son for partition, bis right as 
co-parcener has not thereby been destroy ed, and it 
may bo that ho is entitled to relief against the im* 

r per disposal by the defendant of moro than 
proper share of the property, Rayacharlu i'- 
I'EXRATARAiJisiAn . . 4 Mad. 08 

0. Property acquired by liti- 

gation — Sell-aequired property devised hj a father ' 
to Ms son— Earniiiji of father ns mill manager— 
Property left by testator to be held moveable or im- 
moveable aeeording to its condition at /its death. 
Defendant’s great-grandfather (3/) died in 1702, 
leaving a will, doted 1780, whereby ho directed Jus 


It, wtiiciitooK place m iisus, a usuarciWHSiueuivca 
in 1852 by the executors of his son N (defendant's 
father), who had died in 1843 Held, that this 


haviDg rcgnnj to nl s win mere was no apparent 
intention od the part of tho testator to convert into 
money such of bis property as consisted of lands and 


■whether acquiitd before or after tho birth of a eon. 
In order to entitle a co-parccner to hold as property 
self-acquired by lum property which has been re- 
covered by bis exertions {e.g , by litigation), such 


Conors, to whom it has been imputed, miMt havo 
been m a position to sue. A son to whom 


wnnty out oMimMcIf-acquircd propcctv Roi-akce i 
fc vnoo V ( oURT or Anns 14 W. R. 34 I 
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SINDU LAW— JOINT FAMILY— e<mM. 

2. ^'ATDRE OF, IKTERESTT IK, 

PROPERTY— Con<<f. 

(a) AscESTBit, PnorEnTT— eo»U<?. 

Some of tho property itt tho defendant** hands con- 
sisted of his earnings as manager of a mill and of the 
investments of such caminga. The rnill had been 
establi’hetl in 1800, and tho defendant brought 
thirty-nine shares out of the ancestral fumla in bis 
hands. Ho was appointed chairman of the com- 
■pany, and managed the miU for ten je.ars without 
any remuneration. His management was very 
Bnccessfal, and good dividends were declared every 
jear from 18C3. In 1S70 bo decline*! to work any 
longer without remuneration and at a meeting of 
the shareholders ho was appointe*! managing 
director, and was grante*! a commission on all sales 
effected by the company. /AW, that the commis- 
sion so received by the defendant "as bis aclf- 
acquirod property. Under tho circumstances, it 
might safely be inferrcil that he did not obtain tho 
appointment of manager by the direct influcDco of 
tho shares which he held in the company Tho 
mtuitous services "hich be had for years ren- 
dered to the shareholders had influenced them in 
ginog him tho appointment, and such influence 
■could not bo said to have been created by the direct 
inatnimentahty of tho ancestral property In a ouit 
lor partition brought by a son against his father : — 
Btld, that the plaintiQ was entitled to partition of 
tho ancestral property as it subsisted at the dato of 
tho suit. A custom alleged to exist among the 


HINDU LAW— JOINT FAMILY— conW. 

2. NATURE OF, AND INTEREST IN, 
PROPERTY— ctmW. 

(a) Aecestiiil PnoPEnTT — eontd. 

resulting from them. Mabomed Stoics v ArotED 
Abocla Haji Addsatar r. Armed 

LL.R,10 Bom.l 

IL Wealth amassed in trade 

— Proof of anerstral quality of properly. Where 
ncalth amassed by an individual in trade is said to 
bo ancestral in the hands of that individual, it is not 
* *■ ’ ‘ . »rty ; it 

■ contri- 

‘ imasscd. 

* r Armed* 

BROY . . . 1. L. B. 13 Bom. 634 

12. Prope'rty bond fide dis- 

posed of before birth of son — Piyhu of tons — 
After-born son — Son born svhitquenthj <o adoption 
by father and partition. According to Hindu law, 
BODS acquire rights only in the property which 
belonged to their father at the time of their birth. 


oj »t») 10 Share nan co-jMrcenerdinded 

properly depends upon his mother being mgnant 
with him at the time of a partition. The lather of 
the plaintiffs adopted the third defendant. After the 
adoption, the wife of the father gave birth to a son. 
Thereupon the father effected a diTfsion of the pro* 


10. Profits in business where ' 

capital is ancestral property— Pro/ft* earned 
by loans and by eommusions Pour brothers of the 
Cutcbl-Jfemon community carried on trade with 
capital inherited from their father Large profits | 
were made in the course of business It was allegcil 
that some of the profits w ere made by means of bor- ' 
Towed capital and some arose out of a cowmiawn 
busineas in which the capital of the firm was not used 
at all ; and it was contended that such profits could 
not be considered as an ancestral funds. It 
appeared, however, that the entire business was 
carried on by the same firm. There were common ' 
books, common expenses, and a common staff. The 
borrow ed money w as put into the general cash with 
the original capital Held, that the whole property 
wes ancestral. Augmentations, which blend, as they 
accrue, with tho original estate, partake of the 
character of that estate. Moreover, the loans in 
question and the extension of business, to which 


I 


adopted son.* YeeeVajiiah v. Aomswarun 

4 Mad. 307 

13. Interest of son in ancestral 

property — Mtlalshara law According to the 


6 W. R. 64 

And also to the profits of ancestral property. 
SODAKtTRb SIon-tPAnuR V SooRjoo Mosee Datee 
11 W. E. 4se 

14. Ancestral im- 

moveable property — Rights of father and eon — 5ui{ 
by father to egeet «on. The sons in an undivided 
^uda family, although they have a proprietary 
right in the paternal and ancestral estate, have not 
independent dominion Where therefore the plaint- 
iff sued to eject the defendant, his son, from a 
portion of a house, partly self-acquired by the 


A. lb aL 1 Ail. V / 
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DIGEST OP CASES. 


( 6062 ) 


HUTDIT LAW— J-OUTT FAJirLT— 

2. NATURE OP, AND INTEREST IN, 
PROPERTY— co»«. 

(a) A^CESIEAL PBOPEBrr— fon^rf. 

16. Burden of proof where 

property alleged to he anceBtial—I^pertji 
denied ly a son Iron his mother tchere et originalli/ 
formed part of hs father's estate. 'Wliere a Bindo by 
will leaves property to another which is afferwards 
alleged ta be aocesteal by members of the testator’s 
family, the burden of proving It to be encestral rests 
on the plaintiffs ThereisnoprcsumptionofHindu 

o bis 

‘ ? and 

■ _ • life’s 

demise previous to my sons attaining their tnll age 
of twenty-one years to entitle them to claim their 
respective shares of whatever may be left after 
marrying, etc., then 1 direct my surviving execo- 


granted to her alone ID January 1832. In 1836 she i 
DOBghtthe r property for R2, 801. There was no I 
evidence to show out of what funds tins property j 
was bought, but the deed of sale stated that it was i 
aasigned to “E, widow and admioistratrix o(the j 
late P if, her heirs, executors, administratora. i 
and assigns.” to 1846 the eldest son A separated j 
from tho family, and gave a release to his mother i 
P. In 1854 she purchased the X property for 
B8,452, the conveyance being to “ P, her heirs, 
executors, administrators, and assigns ” In this 
deed also she was described as '* the widow and 
administratrix of P JJ, deceased.” In the same 
year, tic., 1854,116 second eon BseiKirffted and gave 
P a release The third son C (the third defendant) 
continued to live with his mother P until 1871, in 
whitb year she died intestate. C then entered info 
possession of all the properly which »be bad or 
managed in her lifetime, including the F and X 


himdd law— joint pamHiY— co«w, 

2. NATURE OF, AND INTEREST IN, 
PROPERTY— conW. 

(o) Ascestbai, Peopertt — contd. 

of their being sold, that the whole of the surplus 
proceeds should be paid to him. The original pro- 
perty was to be regarded, as in 1831, the self- 
acqniied property of P M and as having passed 
under Ws wiU. In the absence of any evidence w ith 
. re^nl to it, there was no presumption as to its 
I clmracter, and the plamtiffs, who alleg^ it to bo 
' ancestral, were bound to prove thatfach OnPJI’s 
I desth, his sons. A, S, and G, toot whatever they 

^ U X X,.^ X. . X... . .... 


claiming their shares, one share would be left with 
P, and that share, subject to her incapacity as a 
EQodo widow to deal with immoveable property 


mortgagees were auoui lo sen meiuaiaii uuuei ia<v.- 
for the purpose of defeating their (the plaintiffs') 
rights. Ibey therefore filed this suit, and prayed 
(inter aha) that the claims of the mortgagees, alter 
being ascertained, might be paid off, Tto defend- 
ants denied that the properties in question were 
ancestral proiierty m the bands of C (tb© third 
defendant) or that (be plaintiffs, as bis son^ had 


claimed to have charged upon the 


' I 


I to maintenance ; inasmuch as. during uii. 

I lifetime, it was not in any sense 

I sons hsd no co-paivensry interest in 

I the contingent interest of ta^g »t o" ' “ 


( iOC) ) DIGEST 

HINDU LAVr— JOINT FAMILY— 

2. NATURE OF, AND INTEREST IN, 
PROPERTY— conW. 

(<t) Akcestral rEorEKiT — conU. 

death intestate, and, in the case of the plAintiiI*a 
husband, such interest, by reason of his predeceas- 
ing his father, never be«u>e rested. AdAi&ai v. 
CvTfania^ A’otAu, /. L. H. 11 Bom. 159, disxented 
from on this point. 5aftfn6ai r Leriwi'hrti*, /. i. R- 
2 Bom. SiJ, referred to. Jaski f. Nand Ram 

L L. R. 11 AIL 104 

17. Ancestral property — Set/- 

acquired jiroficrty mode aneflral by cigrtemrnt — 
Effect of such agreemenl on nccKmufafiont <ind 
ofcrc/ions of the property — Eteelion~E»toppel— 
Interest of minor memhert of family tn property 
made ancestral by agreemenl M and his three sons 
r, P, and J, lived tocether as an undivided Hindu 

r 

I 

Juno 1881, entered into an agreement with them 
(the plaintiffs) which recitcil, inter ahd. that be, M, 


with him until his death In the interval, however, 
t'l: , in ISSd, the partition suit brought by J was 
decided, and by the decree it was declared that the 
immoveable property specified in Sch. I of the 
aforesaid agreement was not ancestral property, 
but was the self-acquired property of Jf On tho 
9th March 1890, 31 died, leaving a will, dated 27Ui 
January 1888. By this uiU ho directed that his 
executors and trustees should take possession of all 
his property, both anoeatral and self-aeqnired, and, 
after refemng to tho agreement of the 28th Juno 
1881, and the property in Part I of the schedule 
thereto, continued : ' ‘ IVhereas it has been decided 


some other provisions, he devised and bequeathed to 
his trustees “all the residue of mvsHf-acquiretl 


F CASES. { eor.l ) 

HINDU LAW— JOINT FAMILY— <-on/d. 

2. NATURE OP. AND INTEREST IN, 
PROPERTY— conW. 

(tj) AXCESTRtt PBOPEItTY — COnld. 
property in Part I of the said rclicdule. This last- 


agrccnieiit being ancestral under tho agreement and 
will, they (the plaintiffs) were entitled not only to 
them, but to aU the accumulations and accretions 
thereof, which amounted in value to about ten 
lalchs of rupees. Tho University, on the other hand, 
contended that the accumulations and accretions 
formed part of the sclf-acquirnl property of the 
testator, and went to the Uniicrsity under the 
residuary clause of the will. Held (TyabJI, J.), 
(i) that the effect of the agreement was to make the 
property specificsl m Part I of tho schedule thereto 
ancestral property as between the patties to the 
agreement (ii) Thattheagreementwasconfirmed 
by the will and was binding on the executors, (iu) 
Thai, although the corpus of the said property 
became ancestral under the agreement, the accumu- 
lations and accretions thereof did not i they were 
the self-acquired property of the testator, and 
pas-sctl to the trustees under tho residuary douse or 
the will The plaintiffs bad subsequently to the 
death of 31 taken possession of the properties m 
question and had paid probate duty on them. The 
plaintiffs had taken conveyances from the executors 
and had given releases to the executors, and in a 
previous amt (No. 070 of 1802) the first plaintiff had 
m his evidence stated that ho did not wish to 
dispute the will, and that be had elected to 'take 
under it Held, that by their conduct the plaintiffs 
had elected to take tho properties in question under 
the will, and could not maintain a suit for an 
account of the rents and profits either under or m 
opposition to the wll Held, aJio, that the sons of 
the plaintiffs (the minor defendants) were bound 
by the acts of tho plaintiffs The property in 
question w as not really ancestral It w as only such 
for the purpose and by virtue of the agreement of 
28lh Julv 1881, and the plaintiffs were entitled 
to waive it or rescind it if they pleased, and their 
sons could not prevent them from doing so. Tbi- 
BROVASDAS MaVOALDAS f YORKE-SmITH 

I. Xi. R. 20 Bom. 316 

//</</ on appeal {Farrak, (7.J., and StbaChey, 

J ) revcning the above decree, that all accumula- 
tions and accretions to the properties in question 
subsequent to the agreement of 28th June 1881 
were ancestral property, and passed as such to the 
sons of ilf at his death. Tribovakdas SIaHOal- 
DAS r. Yorke-Smitu . I. L. R. 21 Bom ^9 


property in which no member has any defined share j 
and the property passes, on the death of any mem- 



( MC5 > DIGEST 0 

HIKDII LA.T57— JOINT FAMtDY— « to«. 

2. NATURE OF, AND INTEREST IN, 
PROPERTY— 

' (a) Ascsstbal PEOprsTY — co«W. 

bcr, to the Burvirora. Where a memhcr of & J/iloE- 
*horo family cxeCMled » deed of gift, treating the 
property as his eolf-acquired property, and it was 
found that the same was the joint propertj' of the 
family t N«W, that the whole deed should he set 
aside. Gopal Lal v. JIabadeo Prasad (1901)”^ 

e c. w. N, eBi 

19 . — - - Dayahhaffo— 

Jnint family — Presvmphon of joint property — 
Father — Burden of proof. The presumption of l*w 
that, while a Hindu family remains joint, alt pro- 
jicrty including acquisitions made in the name o! 
indiridual meinhera, is joint property does not 
apply to the case of a joint family gortmed by the 
Dayahhaga. Certain property in dispute was 
acquired in the name of one of several brothers 
during the liietime of their father, and was m the 
possession of that brother. Held, that the burden 
of proof in such a case rests upon the party, who 
ssaerta that the property in reality bclongcrl to 
tiio father. Saroda Prosao Rav v. ItanASAifDA 
Ray (lOOf) . . . LL.ja. 31Calc.448 

20. Dayahhayet— 

Joint yifsparly— Partition— iri-fow—J/cjraiWe pro' 
ptriy-^Jtextrwnnry, nyUeof—WaHe, jireienhonof 
— Pi/f yvw timrf — Injutiehon — Hecener A Hindu 
widow, Roeemed by the Dsyabhasa school, has, 
in rcganl to moveAhle property inherited tiy her 
from a male, the same jioners and is subject to the 
same rc«tr«tinn.s in respect of management awl 
alienation a-i to immoveable property similarly 
Jnhcriterl )/y her Co^nnonlh B’jtftfh v Hutto. 
totiTulery Doetee, 2 J/cf/ey'a Diy 189^; Thntoor 
D'yhee v. Baj IJaluk Jlatn, J1 Moo. /, A 139 , awl 
RSoyirondem Dochty v Jfynrt B'lee, 1 1 Mto 1 A. 
487, referred to. A Hindu indow, ROTcm«I by the 
PayAbhaga school, inheriting her hushand’a share 
in joint properties, is cntitleil to claim partition of 
the projsrtics, liotli moveable and jmmoveaUe, aa 
against her husband’s co*parccnera j but if there 
lie a reasonable apprehension of uasic by hrrof the 
moveable properties allotted to her share, auflicient 
provision should be made in the final decree for 
partition, for the preicntion of such waste, to 
safeguard the interests of the rciersioners, Tho 
remedy of the latter is not necessariU confiwtd to a 
subsequent suit for injunction or a bill quia timet 
SouiJ/iminry />ossre v Jorjeeh Chunder Dntl, I, L. R. 
2 Cnle 2^)2 ; Jnnrtkt Both Mulhopudhyn v. Mdhu. 
rnnalh MtiHiopodhya, J. L. Tl 9 Cate. 580 , Coon- 
nrith BytacL llurroeondfry Druuue, Clnrlr’a 
Bulef and Order* <Apji ) 91 , and Orpin Jfrhary 
MrAvrlr v iol .Vohun Chutlopadhi/a, 1 L Ji J2 
Cnir 2no, referreil to Hitirannlh Chandra v 
X^'iatomofii Hnei, C B L. B 747 : Hurrytlon DuU 
V. /.’Kegt/nm/>*iet; Datere, 2 Hexeet <757 ; eWl 
llurrydott [tuti v lipjK/ornah D’>*tee, 6 3foa. 1. A. 


CASEb. ^ ( H’C6 ) 

HENDD daw— joint family— conM. 

2. NATURE OF, AND INTEREST IN, 
PROPERTY— coflW. 

(a) Akcestba:, Peoteett— cenfd. 

4S3, distinguished. Dihioa Nath Pbajiasit r. 

CimfTAMOja DAsst (1901) 

I. 1a R. SI Calc. 214 
8.C. 8 C. W. N. 11 

2L Action in tfecU 

tnenl — littu as to alleged personation ly plaintiff — 
Admissibility and effect of ex parte official injuiriM. 
In an action brought in 1694 by the presumptive 
collateral hdr to a deceased Hindu to recover A's 
estate from the appellant as having beensubsti* 
tated for the real heir, who was admittedly bom in 
1881, butwasalJeged by the plaintiff to have died in 
1883, it apj^ared that a former suit had been 




quinesj—zrew, allowing lue i.i-» o 

regard to the porposP, the nature and the citcam* 
atancca of tho aaiJ inquiries, which were not in any 
aen-so judicial, but uere made ex parte in order 
to obtain aupport to a foregone conclusion, the said 
proceedings and result* « ere not, even if admissible, 
entitled to any svelght. CnA-KpRASASoui IIisUT* 
SAKOJi V. SfonassAS’cr HairiRSAVoJt (1006 ) 

i. R. 33 1. A, 288 
B.C. I. L. R. 30 Bom. 623 

22. Joint /amily— 


(hem then had any aejiarate projierty. At that tune 
one of them had two aons and another son was born 
to Wm after the partition. The father and these 
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DIGEST OF CASES. 


( ms ) 


HINDU LAW— JOINT FAMILY— fonM. 

2. UATUBE OP. AlH) IKTEBEST IK, 
PBOPEBTY—conti 

(o) Ascestril Propebtt— con/d- 


nucleus of Ancestral property the onus was on the 
defendant to show that the property in mjt nas 
self-acquired and not purchawd nith ancestral 
funds ; that such onus had not been discharged ; 
that on the contrary the eridenee showed that there 


the joint funds was joint property, an<l did not 
belong to any particular member of the family. 
There was therefore no self -acquired property, and 
the will was consequently inoperatire to defeat the 
claim of the youn^r sons to a share in the family 
estate. Ia,L BauAntm v. Kakhaiva Lit (1907) 

I. L. n. SO ail 244 : 1. R. 34 I. A- 66 


23. Mortgage-Joint jamila— 

Liability tom in respect of a mort^a^t exeevrea by 
(ht /atArr — ExtmpUon cf ton's tnlerttl^Subttqvtnl 
suit aqaiM tons for iJiart of debt pcyable by tAcm — . 
Limitation Act (XP of 2V7), Seh. 11, Atu U7, J32, 
120, Certain joint ancestral property uaa mort. 
gaged by the head of the family drst in IS$2 and 


irom me operation of the mortgagee’s decree. " The 
mortgagee then sued the sons and grandsons to 
recover from them a proportionato part of the 
amounts due on his mortgages. This suit was 


bj ii.ai ui uaiuiui.*uaiy uiuugage ot joint lamUy 


HINDU LAW-JOINT FAMILY— confJ. 

2. KAtUBE OF, AKD IKTEBEST IK , 
PROPERTY— esntd. 

(a) Akcestbal PnorERTr — contd 

properly. The father sued for redemption, but was 
tinsuccessfuL Held, on suit l>y the sons claiming 
to redeem the whole mortgage, that tho rcOs were 
not precluded by reason of the result of their 
fathct*a suit from suing to redeem, but they could 
not obtain redemption of more than their own 
aharc.*!. Soxdab Lit c. CnniTAR 5 Ial (190(5) 

I.L.B. 29 AIL 216 

26. Legal representativo— 

IfttalsAara — SureiiwsAijj — Eiecution o/ decree — 
DtCTte aqnxmt /oMer— .£'rfe«/ion agatntl reprC’ 
senfdfi're — J/ifalsAara ton, Iiabiidy of, to he 
broHyAt «pon the rtcori — Cinl Procedure Cede (Act 
XI r of J5A2), IS. 231, 244. IMiero a decree for 


ancestral property or of a share of it for tfie debt 
covered by the decree might be determined m the 
execution proceedings, d the legal representative 
had been properly brought on the record under 


I. L. R. S4 Calc. 642 

28. Property 'inherited from 

maternal grandfather. dfifaAsAara— Joint 
famtiy — ATicettrel properly Seld, that a son in a 
joint Hindu family does not acquire by birth an 
interest jointly with his fatiier in proj-erty which 


I.-L. K, ii,o Ail.6oV 

2.7. Doctrine of nucleus 

ANce«(raf property — Ih'fferente beticeen joint prj. 
ptrty, joint /amiiy property and joint-anretlral 
fatntly proprrly. The three notions— (i) j’omt pro- 
prrty, (ii) joint family property, and (lii) joint-an- 
cesttal family property are distinguishable- In all 
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HINDU tiAW— JOINT PAMILy--c«tW. 


HINDU LAW— JOINT PAMILY-cpn^J. 


2. ^’ATURE OF, AND INTEREST IN, 
PROPERTY— cOT»«i. 


2. NATURE OF, A^D INTEREST IN, 
PORPERTY— confif. 


(a) Akcesirai. Proeertt — eontd‘ 
three things there is a common subject— property ; 
but it h qualified in three different rvays. The joint 
property ot the English law is property held by 
any two or more persons jointly, and its character- 
istic is survivorship. Analogies drawn from it to 
joint-family property are false or likely to be false 
for several reasons. The essential quabfication of 
the second class is not jointness only, but a good 
deal more Two complete strangers may be joint 
tenants, according to Enghsh law ; bat in no 
conceivable circumstances could they constitute a 
joint Hindu family, or, in that capacity, hold 
property. In the third case, property is qualified 
m a tno-fold manner: it must have been joint- 
family property and it must be ancestral. There 
must have been a nucleus of joint-family property 
before ancestral joint-family property can come 
into existence, because the word ancestral connotes 
descent and therefore pre-esistence. B— be«usc 
it is true that there can be no joint ancestral 
family property without a previous nucleus of 
joint-family projicrtv, it is net true that there 
cannot bo joint.family property, without a pre- 
existing nucleus, for that would be identifying 
joint family property, with ancestral joint-family 
property. TiVhere there is ancestral joiot-family 
iiroperty every member of the family acquires by 
buth an interest in it, which cannot be defe.s(ed 
by individual alienation or disposition of any kind 
This IS equally true ol joint-family property. ^Vhe^e 
it la known or admitted that some at least of the 
property of a joint-family has come down to them 
the presumption is that the whole pioperty la 
ancestral, and any member alleging tnat it is not 
Will bare to prove fiis self-acquisition TTbere pro- 
perty IS admitted or proved to be joint-family pro- 
jierty, It is subject to exactly the same legaliocidents 
in every respect as property which is admitted or 
Moved to be ancestral joint-family property. 
Further, this class of property m India differs 
radically m origin and essential characteristics 
from the joint property of the Enghsh law. The 
fundameulal principles of the Hindu joint-family 
is the tie of snpinda-’hip. Without that it is 
impossible to form a joint Hindu family. With 
it as tong as a family is living together it is almost 
impossible not to form a joint Hindu family- 
There is nothing either m practice or theory which 
excludes the possibihfy of members of the same 
family starting a family fortune holding it as 


acquired that clinraetrP, and before it has been 
divested by partition obtains by birth an interest 
in It. fvlasosDAS Phaiumsey r. CAsaAVii 
tlOOSJ . , ]LL.H.92Bom.47e 

28. Money received at mar- 

riaga— PoyotA/ijo -— proitrly or 


(a) Akoesibal Pboeeriy — coneW. 

liott — received at marriage bg a mendier. 
Money received by a member of a joint Hindu 
family at marriage is not joint family property. 
AdoarCiukdra Chatterjee v. Nabw Cha>'dra 
COATTERJEE (1907) . 12 C. 'W. N. 103 

29. Bight of co-parcener’a son 

born after release— Joint Hindu {amtly— 
Rdea*e iff a eo-pareener, 31, a member of a joint 


sued the first son to recover from him a moiety of 
the sum allotted to the first son on partition. Held, 
that the second son was not entitlea to any share m 
the property. SinvAJlRAO v. Vasantiuo (1908) 
I. L. B. 33 Bom. 267 

so. Eight to manage charities 

—Joint family, right to manage eharihea—Si^h 


male member of such a family is, until a partition 
IS effected, entitled to exercise the right of mena^- 
ment vested in the family on its behalf- Until 
partition is effected, no junior member is entitled 
to mansgement by rotation, in the absence of an 
agreement recognising such right; nor is it com- 
iietcnt to a Court to decree such a right on the 
ground of convenience. ThaxdaviRaya PiLtAi 
V. Sini.s-stUOASi PiiLU (1908) ^ 

I. L. R, 32 NCad. 107 

(J) Self-acquiked Property. 

Property inherited through 


32 .-Property acquired from 

ither-in-law on marriage— iioSJity to parti- 
ion. Property acquired from a ' .“u to 

*!f-aequired property, and therefore not liable 
e shared in by a brother BeiuREE UlUoy- 
.ALL CiiAyo Roy . ■ • 26W.J4.w‘ 

33. ^ Father's interest in eeu- 

•cquired property of boo— 5 «;' 0 «ibo»- 

actnne of Hindu Jaw that a father takes a share in 

IS eon’s self-acquired property ® PP'if* ""'JL r-tion 
f faunties m joint estate, but not w here pn 
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HTPfDU LAW— JOUfT FAhllLY—confd. 

2. ^’ATU^E OF, AM) INTHEEST IN, 
PROPEUTY— rofiti. 

(6) Selt-acqcibed pRorEKrr— fonfrf. 

• in cstatf lu\8 taken place. A?^D Menus Pact. 
CnownitBY r. Siususoosdubi 

■W.R.1804, 062 

34. Property acquired by mem- 

ber while drawing Income from f^ily. 
Property acquired by a Hindu while drawing an 
income from his family is liable to partition. R sma- 
sitEsnaiiTA Pasdat t. Biiaoabat Pakdat 

4 Had. 6 

35. Property acquired by ono 

member in trading — Educatton el expente of 
joint famijy. Quart ^*here a member of a joint 
Hindu family subject to the ^Iitakshani law haa 
received a general education at the expense of tho 
joint family funds, but is shown to have denied no 
material wealth from tho«e funds, does property 
which he afterwards acquires bj the exercise of 
bis industry and intelligence in successful trading 
become joint in the contemplation of the Hindu 
law 1 Becidons of the Indian Courts bearing on 
this question observed on. PaCTIESi VaLoo Cuettx 
r. PAUrJESt SOORYAB CUETTV 

L L. R. 1 Mad. 252 
I., B. 4 X. A. 100 
38. - Onus of proof A, a Hindu, 

took up some aliandoned waste land and brought it 
intq cultivation H<W, that the true test as to 
whether the land was his selMcqmred property or 
not Is whether It was brought under cultivation bv 
family or self'Scquiied fund", and the onus pro&ondi 
lay upon those who allege the Utter. Scbbayya , 
t>. ScRATTA . . I. L. B. 10 Mad. 251 . 

37.^ Gains of science— Pifucofionof 

family txptrut Gains of science acquired at the | 
family expense, and whilst the acquirer is receiving ^ 
a family maintenance, are Lable to partition, 
and upon the death of the acquirer form part of the j 
family projierty, and do not pass to widow 
Bai SIaxciia V. Nabotamdas Kashidas 

6 Bom. A. C. 54 
38 Self ttcquirrd 

fTOperty — Partition. Tlie acquisition of a distinct 
property by a member of an undivided Hindu 
family without the aid of joint funds is his self- 
acquired property, and is not subject to partition ; | 


science has been imparted at the expense of 
persons who are not members of the acqniter's 
familj’. IVben the Hindu texts speak of the gains 
of science, they intend the special training for s 
particuUr profession whith is the immediate sontte 


HINDU DAW— JOINT FATillLY—confd. 

2. NATURE OF, AND INTEREST IN, 
PROPERTY— con/</. 

(6) SEtF-ACQUIBED PROrERTT— -Confrf. 

of the gains, and not the general elementary 
education which is the stepping-stone to the 
acquisition of all science. Consequently, the pro- 
perty Acquired by s Subordinate Judge who Md 
received elementary education at the family 
expense, but a knowledge of law and judicial 
practice without such aid, is impartible. Tho 
luting of the Privy Council in Xvizimon Rao S«ia»tu 
V. ilullar Eao Bajee, ~ Knapp €0, interpreted to 
mean no moro than that law as now settled, t-ir., 
that when there is ancestral property by means of 
which other property may have been acquired, 
then it js for the party alleging seJf-acqiusjtion to 
prove that it was acquired without any aid from the 
family estate. Bai Manrha v. Karotamdas, 6 Bom. 
1, distinmushed. Dictum nf MiTTER, J., in 
I Dhunooldharee v Gumpvt Lot, 11 B L. It. 201; 
I 10 If. 11. 121, that the Hindu Jaw nowhere sane- 
1 tions the contention that the acquisition of a 
• member of a Hindu family who has received cdu. 

I cation from the joint estate js liable to partition— 

I commented on as not strictly correct. Laesiuux 
Mavaiuu f. Jasisabai , 1. 1*, R. 6 Bom. 226 

! 59. Fruilt of tie- 

I Mettlary eiufotien tm/^rtiile — rarnin/js o/di^erent 
co-tiarert fAiuien info the joint steel— Eitoppel— 

‘ /tfienation of joint property by iwonnyer of /ami7y 
I Three brothers — K, Jl/, and A’ — were member* 
of » joint Hindu family livingatNagothna J/and 
A’ went to Baroda and obtained employment 



no power to akenate them The}’ also prayed, in 
the alternative, for a partition of their two-thirds 
ahaie of the property. Held, that, the plaintiffs 
having received only a rudimentary education in 
their family, their earnings m the exercise of their 
profession as katkuss were self-acquired and 
impartible, and that the property purchased or 
redeemed with those earnings would also bo 
impartible, unless it appeared that they had 
voluntarily thrown such property into the joint 
stock, with the intention of abandoning all separate 
claims upon it. If they did so, the property would 
thereupon become joint property. Iltld, also, that, 
the pUmtiffs having held out K as the manager of 
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Dot I 

facl, teixow tie mooej for the bonifit o“f“h““mlj! 
KslsICiJl ilAIlADEV t\ ilOKO MaHADEV ^ 

L L, B. 16 Bom. 82 

Gtntral tduea- 
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(6) Selt-acqcieeo Peopestt- 


contd. 


n — I’artnersliip property— 


• • . . Otntral edaea- 

tjon acqwed at tt« txpcMt of the joint famtly 
a member of a 


pr^rty. PaulUm Faloo 
CT««y T. Pauhtm Sooryah ChtUy. I. L. R. I JJad. 
-5.. and ^riAhnn], ^ahadtv v. iton ifahader. 

Bow. 3J referred to and followed. 
LiCBjrnt RcjlE r. Dcbi Prisad 

L L. R. 20 Aa 435 


41 - 


SrnSa^fS.’ °* •" rrhtn rach 

■'■•(•■nulj-eiponi.aiid 
• '‘“'If ma.i!tri..ooa. 

fA^fl “'“bora of tbs Issnisr's 

ImiSrf ?'“'«»'>»“ >s issosttirrf sod 

ItSJ^td by Hoidti fao-. CKUaiObTi. Au.sssi 
r. CnAiasosDA Ratax Cecalam . 2 MaA 66 

•MtEvi 7^ Income derived from pro. 

amntion— Dowinj j/irf— rduM/ion in dannnn 
andmune. Property acquired with income derired 


concerns, and in some 
20mt^ members of s family, yet that relation 
^ qualified by the prorisioa contained in a familv 
^n^ment whereby each member of the familV 
might take out and use assets derived from a part- 
ner-s^p firm for the benefit of his sole and separate 
apwulations :~EelJ, that the plaintiff was not 
cntitlrf to throw his own and his brother's acquisi* 
tioiw into h^chpot and to claim an equal din-ion 
oi them. The arrangement being of such an 
crtra^inary character as to leave it in the power 
, of each niemberto draw to an unlimited evtent upon 
. a^ets of the firm, the Privy Council declined to 
I ^end the operation of such an agreement one iota 
I dif’f^v therefore of opinion 

that the High Court was right in drawing a di«- 
' tinctioD between pJedpng the credit of the firm 
5™ flra^ng out money actually belonging to the 
oruj. NmsDfOH Doss r. Naeaix Doss 

26 W.Ii .17 

Affirming decision of High Court in s e. 

S N. W. 217 

45. - . , SelfdBcquired immoreables 

— Consfniefioa of tcords of a tanad yranUng on 
ahtotute ettoU of inhintnnet — Chanye of anets'nl 
character of tmmortalles — Morlffnge and forecloitirt 
— Bond fide re-ae/pittiUon for votue by mortjiyor's 
de*eendaitt A father, being a member of an un- 


1 L. aI, 4 Mhu. 536 I 
Professional earnings of { 

proprrly-tJj.n, of ac.vnce. 
Lpon the que-tion whether tbo profcs.ional eara- I 
^ self-acquiMtion and - 

impartibe:— T/rfj by Krvor’isLET. A, that the ! 
question mu,t be upon the f.acts m each ca«e, how I 
L.ki family means were instrumental m < 

professional man to cam the propertv - 

Wh IS claimcl as subject to partitioa ^rfair I 

jwumption M that such attainments as arc usnallv 
a-sdid^nc Tih ‘ lie'T been acquired with the , 
^hal tK„ Hollowav. / , 

«>^ncebv one who b.^ 
"!u' ®?'"''"'n«'*recertain!v partible, 
vakil ■ TuMn of the authontiev a 

Drar.dt-T. matter of science at all. I 

sa^Jaii DnivAvtx-a Nae-v- i 

7 Mad. 47 I 


moveables alienated by a father’s gift, disputed by 
his son, partly consisted of mmindari nshta in 
villaces which had been at one time ancestral in the 
family, butbad been transferred to satisfy the debts 
of an ancestor, and had been acquired back bv his 
descendant, the donor, .-is to one of these villages, 
the ^urts below bad differed whether it was self- 
acquired property in the donor's bands. It had 
been mortcaj^ by the ancestors ; and the mortgaie 
had been toreclosrf under Regulation NVIIof ISOd, 
before having been re-acqoirfd by the donor That 


tion was not a redemption of an estate inherited 
from an ancestor, and merelyencumbered ; bntlhat 
the once ancestral character of this villige had been 
destroyed bv the foreclosure. like the other 
villacea alienated by the father’s pft. it was self. 
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2. NATURE OF, AND INTEREST IN, 
PROPERTY— roncW. 


(6 ) Selp-acquiued Pbopeiitt— ^ onld. ’ 

acquircil by tbc tlonor. Other imnioTC&Uo pro- 
perty comp'ri^ in the gift consisted of a roalikana 
pajablc out of other rillages conferred upon^thc 


deduction of Goi'crnment revenue for generation 
after generation.*’ HtU, that the grant of the 
mahkana was absolute to the one grantee: that 


ElSHUBl 


L, B. 25 L A. 64 


Rao Baitvant SR.an r RA-viBisn^ 

2 C. W, N. 273 

40. Joint Hindu 

family— Anetiiral property- Se/Z-acjuired property 
—Property inAenfed from <o?/af<raf, aequtred after 
htigationtupporiei by joint family funds. The head 
of a joint Hindu family owning a largo amount of 
joint ancestral property acquired by inhenUnco 
from a collateral branch of the famUy property both 
moveable and Immoveablo after litigation ending 
in a compromise. This litigation was carried on by 
means of money belonging to the joint family 
business. Held, on a finding that the business of 
the family usually necessitated the existence of a 
very largo floating balance, and that the money 
used for this litigation was in a short time rc- 
credited by the head of the family in the family 
accounts, that the money should be treated as 
borrowed, that there was no appreciable detriment 
to the ancestral property, and consequently tho 
property, which passed under the compromise 
above referred to, was self.acquired and not ances- 
tral property. Ham Jleiea Kunwar t Jtam Uulai 
Kunuxir, L R 1 1. A. 157, and Rai Nursing Daa v 
Rai Narain Das, 3 All 11 C. 217, referred to 
BAcneno Kuswar v. Doarasi Das (1906) 

LL.E,28 Aa347 


47, Devise of self acquired 

property to sons — Self-acquired property — 
Nature of son's interest Semble That property 
which is the self-acquired property of a Hindu who 
has sons and'grandsons and is devised by will to one 
of the owner’s sons remains after devolution self- 
acquued property and does 'not become the joint 
propertyof tho devisee and his sons Jugmohandas 
Mangaldas v. Sir Mangaldas Nathulhoy, I. L. Jt. 
10 Rom. 528, followed. Tarachand v. Ram, 3 
JIad. U. C. 50, and iluddun Gopal Thaloor v. 
Rulsh Pandey, 6 TF. R. 71, dissented from SewiUe, 
also, that where the sons of a Hindu father, ap- 


(6 ) SelV-acquired Property— coneW. 

parently members w ith their father of a joint Hindu 
family, took under their father’s will property 
acquired by him under the w ill of his father, devised 
to them separately by name ; but continued 
live in the manner of a joint Hindu family and 
treated at all events the immoveable property for a 
scries of jears in all respects as if it were joint 
ancestral property, the property so devised remained 
separate property according to Hindu law. Ap- 
pofter V. Rama Sulla At'yan, 11 J/oo. I, A. 75, and 
Batlishen Das r. Ram A’aratn Sahu, L. R. 30 I. A. 
139, referred to. Parsotam Rao Taktia v. 
Jaski Bai (1907) . . I. L. R. 29 All. 354 

48. Presumption as to the 

character of the property held by the 
father — Stlf-aequisiUon. A Hindu, who had a son 
and that son’s son living with him, made a deed of 
gift of his property m favour of his grandson. In 
that deed the property was described as bJs self- 
acquired property ; and the deed was attested by 
bis SOD It was shown that the son had knowledge 
of tho contents of the deed Held, that the above 
facts led to tho inference that the property was 
self-acquired. Kalliakji v. Bssaitji (1908) 

L L. B. S2 Bom. 612 

3. NATURE OF JOINT FAMILY AND POSI. 

TION OF MANAGER. 

Position of manager— 

Agent. The managing member of a Hindu joint 
family bolds a position in relation to the other 
members of tho family and the family property 

■ ' ’ — 1-. --lalogous to 

is not the 
' Muuaji- 

I. L. B. 22 AIL 307 

2. Bights of members of 

family — Position of manager — Agent — Trustee. 


ScrOQ r. PoEAN C iiu.sp ER StHGH . 9 W. B. 483 

3. Agreement between mem> 

bers of a Hindu family — T^eir utaie managed 
by one in (he relation of ordinary agent to prin- 
eipal — Liability to account. Three brothers of a 
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joint Hindu family agreed that their estate ^oold 
remain joint, excepting the share of a separated 
fourth brother, ivhich •was excluded. It ■was in the 
agreement that the eldest of the three should 
manage the family estate, and that after twelve 
years, and after an account rendered by him of the 
profit and loss, a diTision among them should be 
made ; any one of them to obtain hi<< share on 
giving up his portion of the profits In a suit for 
partition commenced by one of the brothers and 
carried on by his representatives, the term having 
expired ; — flrW, that the true construction was that 


HINDU LAW— JOINT FAMILY— cenW. 

3. NATURE OF JOINT FAMILY AND POSI- 
TION OF JLiNAGER— COTitd. 

ancestral estate, which she alleged that the defend- 
ant had misappropriated. Hdi, that the form of 
the suit was wrong, and that the plaintiff should 
have sued for an account of the whole joint family 
property. Nowlaso Kdoeeee v. Laxljee Modi 
22 W. E. 202 

7. Suit J?/ a CO* 

fareener for an account of the profits of a jSxnt 
family firm — InjunCtton — Exclusion of partner. 


tiau Decuiue xiaute uu me iouuug ot an orumary 
agent, accountable for receipts and expenditure, 
and that he was not m the position of the managiug 
member of a joint family uable only to account as 
to the then existing estate of the property. Setrd- 
CnEELA RAMAHn-MlRA f SETinjCireRI,A VlRA- 
SSASBA SlTEYAtlAItAYAKA I. L. B. 22 Mad. 470 
L. E. 26 I. A. 167 
3 C. W. N. 633 

4, Manager, liability of, to ac. 

count— PnrinersAip, dutxncUon between Iltndu 
jamily oTid. The manager of a joint Hindu family 
2 S not, by reason of bis occupying that position, 
bound to reader an account to the other members of 
the family There is no analogy m this respect 
between a joint Hindu family and a partnership. 
MTicre it was arranged amongst the members of a 
joint Hindu family that the accounts of a banking 
business carried on by them should be kept on th© 
understanding that the profits, when rcabred, 
abouU bo divided amongst tbo individual members 
in certain proportions, and that the expenses of 
each memhec should be credited and charged la th© 
name of each member: — Held, that this srasinthe 
nature of a partnership, and an account was decreed. 
IlAXOAtoiwi Disi V Kasivatb Duty 

8 B. L H O. C. 1 : 13 W. R. 78 note 

6, Suit for occoanf 

duriny minortly of members, A managing member 
of jomt Hindu family is bound to render an ac- 


CUANTJBA Roy CnownnuY v. PrAnnionins Gooso 
S 6B.X1.R.347 

8 c Obuoy Chondek Roy Ciiowdhiit ». 
PEAnEB Monuji Goono . 13 W. R. F. B. 76 

Suit for account 

of jK/rlion of joint property Ooo member of a 
joint Hindu family sued another, who was tha man- 
Bger, for a moiety of two items pcrtaimng to the 


business of the firm. Gaspat v. Annaji 

I. L. B. 23 Bom. 144 

8. .. .... — - Hiyht of tX’ 

eluded minor to account Where an infant has been 
ejected by the manager of the joint Hindu family 
from the family house, and excluded from enjoy- 


- - Suit for than 

of profitfi^Suit for partition— Auount, nyM 
to. A member of a joint Hindu family cannot sua 
for a share of the profits of the joint family estate, 
as be has no definite share until partition. He may 
sue for a partition of such estate unless by a family 
usage of special law it is impartible, and then is 
entilled to an account. Pibthi Lal i' Joivadir 
Sivoa . > . . I. L B. 14 Calc. 493 

L.B.14I.A.37 

.See SnAKKAR Baksiz v. Hardeo Baksh 

I. L. B 16 Calc. S97 
B. E. 16 I. A. 71 


- Reference to arbitration— 


10 . — - 

Power of father as manager of joint family to refer 
lo arbitration the partition of the jemt faindj 
property— Effect of award It is competent to the 
father of a joint Hindu family in his capacity of 
managing member of the family to refer to arbitra- 
tion the partition of the j'omt family property, and 
the award made on such a reference, if ia other res- 
pects valid, will be binding on the sons 
Ham a. JU^n Lai. . L Ia B. 16 AU, 231 
Ti. Eemuneration for manage- 

ment. In a suit for partition of family pro- 
perty, ono of the defendants claimed to be creuit- 
«d with n aam payable to him as the managing 
co-porccncr under a deed of ^ 

which the plaintiff was not party:— , 
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claim under tlic deed of management was not ralid 
again't the plaintiff. In the absence of a valid 
special agreement, the managing co-parcener of a 
joint Hinda famiip ts clearly not entitled to re- 
muneration, he being a joint owner of the property 
which he manage® KntsnxASAMi AYtA\OAii v. 

RAJAOorALA AtYAXQAR . I. L. H. 18 Mad, 73 

12. ; Power of manager to 

revive a time-barred debt — Limitation vlrt 
(NF of J577), a. 19. The manager of a Hindn 
famUy hasno power to revive by acknowledgment a 
debt barred by imitation, except a® against himself. 
DritSAii r. ArrAJi . I. L. R. 20 Dom. IBS 

13. Partnership — Mitaliharn rfoc- 

trift« of joint famtly pnpcrtij — Ltmilniion Act (YF 
of 1S77). Left. II, Art m—Conlracl Act {IX 
of IS72), tt. 237, 2S3. F and his five sons con*- 
titntcd an undivided Hindu family. F and fcis 
thre* elder sons livctl apart from the two youngest 
sons, and were in possession of some ancestral pro- 
jicrty. The two youngest sons were plaiotiS and 


the case an agreement under which plaintiff had 
become jointly interested in the business ought to bo 
interred. Seld, that plaintiff had not a joint 
i.utcrest in the contract business, and was not 
entitled to claim a share in it, Held, also, that, 
even if such an interest had existed, plaintiff's 
claim was barred by hraitation. JJantty Tha 
Hnyin v. Mah Tftein Mt/ah, L R. 27 /. A. 1S9, 
distinguished. Per Bbashyam AyyAyoAR, J , — 
It was impos-sible to regard plaintiff and first 
defendant as forming in themselves an undivided 
family owningjoint family property as a corporal© 
body. Sham Narain v. Court of Wards, 20 IF. 
R 197, commented on. The ongin and nature 
of the Milakshara doctrine of j'nint family pro- 
perty diseos-sed Peddayya v. .RamaUnyam, J. L. 
R. 11 2Iad 406, referred to Radha Churn Dass 
X. Krtpa Sindku Dats, 1. L. R. 5 Cate. 474, 
considered. Rampershad Tetcarry v. Sheoehum 
pass, 10 21. 1. A. 490, distinguished. Scdassaxam 
Maistbi V. NAnASiiiiin.t7 Maistri (1901) 

L L. R. 25 Mad. 140 

14. ParlnershipictA 

manager of joint family— Death of manager, effect of 
—Joint family and joint family business, nature of 
— Partner, right of, to sue for partieular assets after 
suit for general account barred— Limitation Act (XF 
of iS77), Sch. II, Art. 106. AVhere K, the manager 
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of a joint Hindu family, enters into a partnership 
lor the family benefit with S, a stranger to the 
family, the jvsrtnership is dissolved on the death 
olAr.Intheabscnccof any agreement with the survj. 
vors. How far a joint Hindu family re-embles a 
corporation sole and how far a joint family business 


under Sch. II, Art. 100 of the imitation Act, if 
brought more than three years after the dissolution 
of the ]Mrtncrsbip, a suit will he fur recovering a 
share of any imiticular asset received by a jiartner 
aftcrsuch dissolution, if such suit is brought within 
time and !f such claim, having regard to previous 
dealings, is not ineijuitable 21eriean)i IJormusji 
V. Ruslomji Burjorji, 1. L. R. 6 Bom 61S, and 
Enoz V Gye, L. It. 5 II L. 656, followed. Sok- 
EAXDtU VaSSIMTODAB V. SOKSUVADIU VANTfl- 

MonutR (lOOo) . . I. L. R. 28 Mad. 344 

16. Minor co-parceners — Joint 

Hindu family^Guardtan of the family property 
appointed by the Court— Ouardianshtp ceases 
tchenone of the co-parceners attains majority— 
Guardianship goes to the adult co-parcener, ^Tiere 
a joint ILnda family consists of co-parceners, who 
are all minors, the co- parceners forming one groupj 


baoij over the joint family property to the adult co- 
parceners notwithstanding the fact that other co- 
parceners are minors, V trupakshappa x. Nil- 
yangava, J. L. R. 19 Bom 301, applied, Einrfoji v. 
2Ittlhurabai, I. L. R. 30 Bom. 153, followed. Ram- 
CIIABDRA V. KBISmrABAO (1903) . 

I. L. R. 32 Bom. 259 


parcenary A Magistrate has jurisdiction to protect 
a manager in such possession by proceedings under 
a. Hof the Criminal Procedure Code. Sr% 2Iohan 
Tkahur v. A’oMin^ 2Iohan ThaLur, I. L. R 27 
Cole. 259, referred to and approvM. Bbasbabi 
EASAVAB-iTADV V. BlUSSARASI ChAL CPATIRlVCntT 

(1908) . . . I. L. R. 81 Mad. 318 

17. Liability of karta to 

account — Settled account — Re-opening on ground 
of error or omission — Right to surcharge and 
falsify— Onus— Pleadingi— Frame of plaint— Objec- 
tion t(A«R to he taken— Partial partition— Suit to 
parfitioa unparttUoned property The manager of a 
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joint family administers it for the purposes of the 
family, and so long as he does this, he is not ondet 
the same obligation to economise m to aaye as 
would be the case with a paid agent or trustee. 
Rajah Setruchtrla t. Rajah Selrueherla, L R. 2$ 
I. A- 167, referred to. When accounts have 
to be taken with a new to a partition of joint 
family properties the enquiry is mainly into assets 
then existing in the hands of the different members 
of the family. The bead of the family cannot m 



by such presumption as to matters which were not 
contemplated by them or which were not m fact' 


.^efart Dam v Dur^a Daa, 4 C. L. J. 323, 
referred to and explained. The onus is always on 
the party having liberty to surcharge and falsify 
on tne ground of mistakes and omissions. An 
account which has been settled may be rectified, if 
toistake is established and it does not matter 
wbethei the error in the accounting occuned by 
accident or design, not is it necessary that the error 
or mistake should be mutual. Ordinarily when 
the plaintill impeaches accounts which have bwn 
settled, on the giound of errors, such errors ought 
to bo specifically stated. Where the plainttB did 
not make epcciGc averment of errors, but asked for 
relief only upon the general ground that items of 
joint family property had been excluded from par. 
tition, but no objection was taken by the defend- 
ants to the frame of the suit, and after tbc preli- 
minary question of the liabihty of the defendant to 
render account had been decided in favour of the 
plaintiff, the parties went into an elaborate ex- 
amination of the accounts without objection and 
It did not appear that the defendant was in any 
way prejudiced by the omission in the plaint. Held, 
that the objection that the errors were not 
sjwcified m the plaint could not prevail. Mohesh 
Chandra v. RadlM Kishore, 12 0. IT. N, 28 ; ». e. 

6 C. L. J. dsO, S'JO, distinguished. Property 
excluded from partition continues to bo joint 
property and is liable to juirtition. Bnowam 
pRosuiD SuMiu V JuQEuUAtii SnAiin (1009) 

13 C. W. N. 300 
4. DKRrs \N1) JOINT FASIILV BUSINESS. 

L Debt incurred by maiiagor 

— /Vcjumpiion of dell leiny on joint aceaunt. 


/ 

HINDU LAW— JOINT FAMILY— conW. 
4. DEBTS AND JOINT FAMILY BUSINESS- 
conld‘ 


2. . Duly of pur- 

chouer from martngtr of family — Minor members. 


booee Jllunra) Koonieeree, 6 Moo. A. 393, 
followed. TaHnavaatrA Mudali r. Vam AMvir. 

1 Mad. 398 

8. — Liability of members for 


4. - Debt [incurred by joint 

family— Dufy of purchaser — FeiuonuMe enjuiVy. 
A person lending money on the security of the pro- 
perty of an unmvided Hindu family is bound to 
make enquines as to the necessity that exists for 
such loan, if he lends the money after reasonable 


6. Debta incurred forj family- 

purposes — Fiidence of leyal necwsify. N, O, 


. u ii. oj. av. Ap. awA 5 ’ 

6 Suit by one member for- 

debt due to family &rm—rorlnership In a 
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4. DEBTS AND JOINT FAMILY BUSINESS— 
conU. • 

dian — Ltahilil;/ of infanlt — Coniract Ael, t 2i7, 


osamiiiHiKiii iu»l ue iiati c't'a'‘i.u lu «« 

.. • . <un Af «kA Arm 


he not bcins the mana^in? recraber or proprietor. 
JroaL KtsnoRE r. Hcla**! Rtw 

Ll..UfiA11.204 


7. Joint ancestral business, 

na^re of — Pertnerr^ip — Mnnoqtr of joint 
family, poicer of. An ancestral trwlo deseencU like 
other Hindu property upon the members of an un- 
divided familj*. and the manager of such familj' can 
on behalf of the family enter into co-partnership 
Tvith » atraneer. In carrying on euch a trade. 


admitted by contract into a partnership business, 
the minor is not to bo held personally liable for the 
debts incurrctl in such trade, but that his share 
therein is alone liable. Joykisto Cowab v. 
NlTTYAXrKD NiWOKY . 

L L. B. 8 Calc. 738 : 2 C. L. B. 440 

10. Aneutral trade 

earned for benefit of minor by the minorV natural 
guardian — Minor hound by acts of the guardian — 
Liability of minor for debts. Under Hindu Uw, 
where an ancestral trade descends upon a minor as 
the sole member of the family, and the ancestral 


ger arc not bound to Investigate the slatua of the 


11. - Power of man- 

member to bind members of jmrtnership. 


between co-partners of partnership accounts, 
and difTerenees by a transfer and dirt’ion of partner- 
ship property, is not such a necessary act. but is one 
which isleft to be dealt mth by theorfinary ndes^of 


absence of evidence bo taken to possess the know- 


according to English law is placed in with respect 
to his co-partners and their representatives. 
BAMUL TtUKUnsroAS V LAKHSIIcnABD iltWIRAM 
1 Doin. Ap. 61 
0 , — SlitalsJiara low 

Debts incurred by manager of joint family in 

trading. A joint family property acqiurcd and 


£L.H.lCalc.4’iO 

9 ^ — ■ — BuAi'ffeaa corned 

on for benefit of infants — Debit incurred by ?aor- 
VOL. n 


Bemola Dossee V. Moncnr Dossee 

L L. B. 6 Calc. 792 : 6 C. L. B. 84 

See Sha» Suxosb Lit. v. Aceh.sk Kukwar 

L L. B. 21 Aa 71 

12. One member as 

agent of others — Partnership Aa between the 
members of a joint family, any one or more may bo 
authorized by the rest to act as their agent or agents 
in any business transaction ; but when a joint 
family or any members of it carry on a trade in 
partnership, and contract with the outside publto 
in the course of that trade, they have no greater 
pnvilegea than any other traders. If they are 
really partners, they most be bound by the same 
rules of law for enforcing their contracts in Conrta 

7 Y 
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HINDU LAW— JOINT FAMILY— coBfJ. * 
3. NATURE OF JOINT FAMILY AND POSI- 
TION OF JIANAGER— concW. 
joint family administers it for the purposes of the 
family, and so long as he does this, he is not under 
the same obligation to economise or to save as 
■wonld be the case 'sith a paid agent or trustee. 
Rajah Selmcherla v. Rajah Stlruchtrja, L. R 2$ 
I. A. 167, referred to WTien accounts have 
to be taken with a riew to a partition of joint 
family properties the enqmty is mainly into assets 
then esiiting in the hands of the diftercnt members 
of the family. The head of the family cannot in 
general be called upon to defend the propriety of the 
past transactions of the family. Jug Mohan Dtii 
v. Mangal Dai, J-L.R. 10 Bom S2Satpp. 561 nod 
581, Naraya'n. t. Raih)%, I. L. J{ 28 Pom 
201 ; Ahhoy Charan v. Peari, 5 B. L. R. 
2i7 : 13 ir. R- 75 , S\ir)tttnontt v. Lino- 
burtdhoo, 6 Jfoo. L A. 326, referred to. IVhen 


by such presumption as to matters which were not 
contemplated by them or which were not in fact 


lielan Daast v. Durga Daa, 4 0. L. J 323, 
xefened to and explained. The onus is always on 
the party haring liberty to surcharge and falsify 
on the ground of mistakes and omissions. An 
account which has been settled may be rectified, if 
mistake is estabhshed and it docs not matter 
wWhet the error m the accounting occurred by 
accident or design, nor is it necessary that the error 
or mistake should be mutual Ordinarily when 
the plaintiff impeaches accounts which hare been 
settled, on the gtound of errors, such errors ought 
to be specifically stated. Where the plaintiff did 
not make specific averment of errors, but asked for 
rehef only upon the general ground that items of 
Joint family property had been excluded from par- 
tition, but no objection was taken by the defend- 
ants to the frame of the suit, and after the preli- I 
minary question of the Labihty of the defendant to 
tender account had been decided in favour of the 
plaintirt, the parties went mto an elaborate ex- 
amination of the accounts without objection and 
It did not appear that the defendant was in any 
way prejudiced by the omission in the plaint. Held, 

' that the objection that the errors were not 
specified in the plaint could not prevail. Mdhuh 
Chandra v. Raiha Kxshore, 12 G. r W. 28 . s. c. 

6 C. B. J 5S0, SW, distinguished. Property 
excluded fiom partition continues to be joint 
property and is liable to j»artition. Bhowahi 
Pbosiiad Sn^HU v. Juoeenath Siuhu (1969) 

13 C. W. N. 308 

4 DEBTS .\ND JOINT FAillLY BUSINESS- 

E Debt incurred, by manager 

—Preiumplion of debt being on joint aetount. 


HINDU LAW— JOINT FAMILY— conW. 
4. DEBTS AND JOINT FAMILY BUSINESS— 
eontd. 

Though property of a joint Hindu family is primd 
/oeiejoint, yet as there is nothing to prevent an indl. 
Tidual managing member from contracting debts on 
his own account.theieisnopresumption that adebt 
contracted by him is joint. Sunkub Pebsiud v. 
Gopiir Pebshad . . I. L. B. 5 Calc. 821 

2. Duty of pur- 

ehater from mawjger of family — Minor members, 
Adebt incurred by the head of a Hindu family resid- 
ing together under ordinary circumstances, is pre- 
sumed to be a family debt ; but when one of the 
members is a minor, the creditor seeking to enforce 
hisclaim against the family property must show that 
thedebtwas contracted 6oad;^e and for the benefit 
of the family. Hunoomanpersaud Pandty v. Ba- 
hooee Munra) Kooniceree, 6 Moo I. A, 393, 
followed. TAHDiVABYA IIUDALI V. VaLU AilSUI. 

1 Mad. 898 

8. Liability of members for 

separate debts of deceased brother — Jurri- 
twsAip P, an undivided Hindu co-parcener, died 
on the 7th August 1874, leaving him surviving a 
brother C and a son N. N subsequently died on the 
2nd July 1875. In a smt brought by plaintiS 


NINUATA . . • 1. L. aL AlUUi. oiu 

4. - Debt fincurred by joint 

family— Du/y of purehastr^Rtasoncibh enjufry. 
A person lending money on the leeuiity oi the pro- 
perty of BD undivided Hindu fanuly is bound to 


of the family are adnlts or minors Authonties 
beanagon the question of the onus prebandi in each 
cases cited. Gane Bhive Parab v Kane Butve 
4 Bom. A. 0.169 

6. Debts incurred forj family- 

purposes — Eiidence of legal necesuty. N, O, 


6. Suit by one member for 

debt due to family &Tm— Partnership in a 



( C0S3 ) 


DIGEST OF CASES. 


I SOM ) 


Hnrotr law— ^oint family— conw. 

4. DEBTS AND JOINT FAMILY BUSINESS— 
confrf. 

iuit (or money lent, brought by the futhcr of * joint 
Hindu family who carricil on jointly an ancestral 
moncv-lendintr bu<ino«. the nlaintiH atatcil in 
esamination that he had ceaseil to taKo an aclire 


he not boms the managing member or proprietor. 
JeOAL KisnoBE v IIcLssi Ram 

I. L. IL 8 All. 204 

7. Joint ancestral business, 

nature Ot—Parlnerahip — Mtinn^ff of jomt 
family, poictr of. An anceatral trade dewnda liko 
other Hindu property upon the membera of an un- 
divided family, and the manager of aucli family can 
on behalf of the family enter Into co-partnerahip 
Trith a stranger. In carrying on such a trade, 
infant membera of the family mil be bound by the 
acts of the manager which are necessarily indent 


between co-partnera of partnership accounts, 
and differences by a transfer and division of partner- 
ship property, is not such a necessary act, but Is on© 
nhich is left to bo dealt mth b^* the ordinary rules of 


according to English law is placed in uith respect 
to his co-partners and their ropresentatiyes. 
RaMLAL TUAEUBSIDAS f. LAKnSlICHAMD Mobiram 
1 Bom, Ap. 81 

8. - J/ifalsAuni Jaw 

— Debts ineurred by manager of joint family in 
trading. A joint family property acquired and 


L L. B, 1 Calc. 470 

9. — ■ « — — Business earned 

on for benefit of infants — Debts incurred by guar- 

VOL. n 


HINDU' LAW— JOINT FAMILY— 'ontf. 

4. DEBTS AND JOINT FAMILY BUSINESS— 
cotiW. 

<fian — Liability of infants — Contract Act, s 2i7, 
MTicrc the ancestral trailo of a Hindu was earned 
on after his death (or the benefit of his infant 


ailmitted by contract into a partnership business, 
tho minor is not to bo held personalij’ liable for the 
debts^ incurred in such trade, but that his share 
therein is alone liable. Joykisto Cowab v. 
NrrtYAxrxD Nuxdey . 

L L. B. 3 Calc, 738 ; 2 C. L. B. 440 

10. — — ' Ancestral trade 

carried for benefit of minor by the minor's natural 
guardian — Minor bound by acts of the guardian — 
Liability of minor for debts. Under Hindu law, 
where an ancestral trade descends upon a minor as 
the sole member of the family, and the ancestral 
trade b carried on under the superintendence of tho 
minor’s natmal guardian for the benefit of herself 


. • . 

IL Foteer of man* 

aging member to bind ^memSers o^ parfnrrsAip. 


absence of endenco bo taken to possess tho know- 


BcHoui Dosses v Moiiuif Dossee 

L L. B. 6 Calc. 702 : 6 O. L B. 34 

See Sham Suboab L^l v. Ackhah Kchwah 

L L. B. 21 AIL 71 

IS, One rnemler as 

agent of others — Partnership. As between tho 
members of a joint family, any ono or more may bo 
authorized by the rest to act as their agent or agents 
in any business transaction ; but when a joint 
family or any members of it carry on a trailo in 
partnership, and contract with (ho outshlo public 
in tho courso of that trade, they have no greater 
privileges than any other traders. If they are 
really partners, they must bo bound by the aama 
rules of law for enforcing their contracts In CoorU 

7 T 


( 60S5 , ) DIGEST 

HEN-DU IiAW-JOrNT TAlS-lLY—eanid. 

4. DEBTS AND JOINT FA5IILY BUSINESS— 
conld. 

of law aa any other partnership. RamsebcK tv 
Ramlaix Koondoo 

I. L. E, 6 Calc. 816 s 8 O. Ii. B. 457 

18. Joint /af«»75^— 

Ptirtners^tp — In/ont «oas — Jfital«^ara laun— Pro* 
misiory 7tote, suit on — Non-joiniler o/ partiet — 
ri«i tiv har of txtU. In a suit on a promiaaory 
note exocutcJ by the tlcfcniUnt m favour of a firm 
whoso otifiinal parttvcra were two brothers, one of 
whom ha<2 previously died leaving an infant aonsur* 
vivmg, while the other, who also had infant aona. 
was, at the date o! tho execution of the note, solo 
surviving partner of tho firm" — Iltld, that a Ilmdu 
infant, who by birth or inheritance becomes 
entitled to an interest m a joint family business, 
does not necessarily become a member of tho tnwiinp 

e rtnersliip carrying on tho business There must 
some consentient act to that elTect on tho part 
of the infant and his partners. Even, lliercfore, 
where parties nro governed by the lIitAkshara law, 
an infant need not be joined as a co*platntiQ in a 
suit by tbe father to recov ef a trade debt Decrees 
obtained in such suits by or against the managers 
of the business arc presumed to have been obtained 
by or against tliera in their represontativ© eapseity 
and Will be binding on the whole joint family. 
Bisitssur Loll 5aAoo v. Lilchm<7SUT Siny, L Ii 6 
I. A. 2SS ; Pflu*n Doas v ilnimffcone DwJ. 1 
Taylor 279; and Bamsduh v Bamlall Koondoo, 
I li. R. C Cole. 515, reiened to LETCiwa>«etJ 
Cdettv n. Siva PaoKASA Modeliap 

1. 1*. B. 26 Calo. 349 
3 C. W. If. 180 
14. — — — - Famify firm— 

Cutchi HJtfMM — Partnerfhip tn firm — Onus pro- 
— ddjudiCflIian o/ tnsoli'cnci/ under s. 9 of 


grandtatner ui lue uppeiiaui, utiu uau ever aiiiev 
been carried on Under the same name by tbe family 
of the founder. The petitioning creshtors allegeil 
that the members of tho insolvent's family lived 


tho family, or that ho had ever been a partner, or had 
ropresente<l iiimself to be a partner in tli© firm. 
Veld, confirming tho order of the Court bolow’. 


CASES. ( 6086 ) 


ailfDIT LAW— JOnfCP FAMILY— eonU. 

4. DEBTS AND JOINT FA3IILY BUSINESS— 

eontd. 

apply in the caso of a member of a joint and un* 
divided Hindu family ; (li) that the firm in question 
was a family firm, and was tho property of a family 
Subject to Hindu law ; that whatever might have 
been tho appellant’s position previously, it was 
clear that on his father's death his father’s share 
■n the firm by law descended to the appellant and 
Vis brotbers, tf ho had any. Ho then became a 
partner in tho firm, if ho had not been so already. 
It was open to him to show that lie did not become 
a partner; but tho facts abovemeijfioned being 
established, tho burden rested on him of displacing 
them, and of showing that be did not become a 
member of tbe family firm. In ihi matter of 
Haboo.'T HIaiiomeii . I, T>. B. 14 Bom. 189 

16. — y* Partnership — 

Joint family, Metnler of, slnrliny neu> lu-einess — 


worship, and estate. Subsequent to the death of 


business was started, tho eldest brother naa no 
power to etsrt tbe new business so as to bind the 
infant members. JUrntTN Dutt v. RAit^LoLl. 

gnaw ® C.W.lf.l34 

Promissory note by mem- 
ber of an undivided Siada family — LiahUly 
o/ <Ahrr wrmirrj — Ntyediahlt Instruments Act 
fXXVI of ISSl), Si. 4, S6,S7. Tbe ni,sker of a 
Promiisory note (executed in ^^intifl’s favour), 


beneht of tiio lamiiy iviu'-** v. — 


... .J , .„,k ,Vb mnl Prnf the OOte IU“*’ 

, suit being 
( aa the 

. ■ 'HARO anil 

uiuuo r“^n^,ra.y.di^«cnting). 

■ r were 

* . ' ' ' )t tbe 

, . . - of his 
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DlGESr OF CASES. 


( COSS } 


HINDU LAW— JOINT TAMILY— foiiM. 

4. DEBTS AXD JOINT FAMILY BUSINESS— 
conW. 


were minors when tho monc^ naa borrowed. Ptr 
Davies J. — (i) Had the suit been brought on n 
bond or on the debt of which tho promissory note 
afiorded evidence, other members of the family 
might have been held liable as well as tho maker of 
the note, on the ground that the latter represented 
them. But in the case of a suit on a promissory 
note (as this suit was) no such representation could 
be alleged unless the persons said to be represented 
appeal^ by name on the face of the document. 


ArxAB r. KUsmTasAMi Avtar 

LIi.R.23 Mad. 697 

17. Business carried on by 

one znember as manager— Lroiihti/ o/ all 
at joint oimcfs— Anceslrol tradt and ordinary 
parlners'tip, difference hetweent— Contract Act IX 
cf 1873. J, the father of tho three defendants 
established a trading llrm In 1805 under the name 
of J S. He and his three sons lived together as a 
joint Hindu family. J died in 1872. and the busl* 


HINDU LAW— JOINT 1‘AMILY— confd. 

4. DEBTS AND JOINT FA3IILY BUSINESS— 
eontd. 

ownership in a trading business created through the 
operation of Hindu law between tho members of an 
nndmded Hindu family cannot bo determined by 
exclusive reference to the Contract Act (IX of 



a rule, can one of the partners, when severing his 
connection with the business, ask for an account of 
past profits and losses. Samiuiiiai NsTnauBiiai 
r. Soii£snVA& hLuiaii. . L L. B. 6 Bom. 38 

18. — Payment of debt — Debtor 

of ttniicided familtf^DeJeoee — llanayer of faml’j. 
The debtor of an undivided Hindu family is sot 


19. ■ Bond tn favour 

of one eo-eharer~^oint famli^Patfmtnt of tueh 


‘ ‘ _ under the circumstances the mortgage bond passed 

to B operated as a vaLd discharge of A'e claim 
under the previous bond. Gurcshaktappa r. 

■ CHaK3ULi.APPa . . I. L. B. 24 Bom. 123 

< ' 20. Debt incurred by aenior 

member of family— Ifortyoje of family pro. 
I ■ ' ferty by eenior member-— Decree againet mortgagor— ~ 

Pvn^iaie vnder that decree — Sutl for partition of 

■ ■ ■ p roperty among the eo-pareeners— Recognition of 

■ • ■ ' dd^ae binding on co-parceners — .Suit bypvrcAarrr/or 

' a * ' ■ . • postession— Evidence of award in partition intuffi- 

' ctenC 03 showing necessity for original mortgage. An 

■ » ■ . . undivided Hindu family consisted of If, hu three 

* ■ • - eons, and his nephew. A mortgaged family land 

■ • * , ' • i^ile the nephew was a minor. The mortgagee 

' . • • • ^ obtained a decree on the mortgage, 
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( 50S9 ) DIGEST OP CASES. 


HINDtr IiAW—JOINT FAMILY— 

4. DEBTS AND JOINT FAMILY BUSINESS— 
con^J- 

in execation of which tbo laQd wa^ put up for 
sftio and purchased by plaintiff. The nephew was 
not made a party tothatsmt. .4 died, nhereupon 
the nephew instituted a suit for partition against 
A's sods: plaintiff was not a party to that suit. 
The matters in dispute therein were referred to 
arbitrators, who held that the mortgage which A 
had executed was binding on the ne^ew, and 
charged his share with a half of it. They also 
awarded the nephew certain land, being part of 
the land which had been purchased by plaintiff 
plaintiff now sued to recover the land so awarded 
to the nephew, but adduced no evidence to show 
that the mortgage executed by .4 was binding 
on the nephew, &yond proving the award by the 
arbitrators: llth}, that, although the decree which 
bad been passed in accordance with tho award 
of the arbitrators in the partition suit was binding 
as between the nephew and the other members of 
the family, it could not be used in tho present 
suit as evidenco that the debt was for a family 
pilose binding on the nephew ; and that, there 
being no other evidence, 'the suit failed Knisiixa 
Bbodz v. Tsa^isu Beodi (1902) 

I. L. R. 26 Mad. 28 

2L Document executed by 

eldest brother on understanding that all 
'^ould Join — Proposed agreement mtK all 
tnembers cf Hindu (amilg — Agreement not ■perleeled 
— Execution of document by tldeel brotber upon 
understanding that aR uould join — Refuiat ly 
younger brothers io execute — 5uii on document 
dismissed Plaintiff sued two brothers and the 
minor son of the elder of them on a hypothecation 
bond, which recited that it was executed by the 
elder on his oim behalf and on behalf of his minor 
gon, and by his two brothers (one of w horn was now 
deceased) on their own behalf, respectively. In 
fact, it was signed only by the eldest, for himself and 
for his son, the other brothers having refused to 
execute it when ashed to do so. Tho defence was 
that no suit could bo brought on the document, 
inasmuch as it was not completed ; and tho younger 
of the two surviving brothers further contended 
that the loan had not been contracted for bis benefit; 
that the eldest brother bail not executed the bond 
on his behalf; and that he had never agreed to 
execute it himself. The document separately 
named each of the three brothers as parties ; they 
were not described as being undivided, and the eldest 
was described as only representing hts son Held, 
that the document constituted merely a proposed 
agreement which had never been pmeefed ; the 
plaintiff having contracted and the eldest brother 


HIN-DU LAW— JOINT FAMILY— confJ. 

4. DEBTS AND JOINT FAJITLY BUSINESS— 
conld.’ 

happened to be the managing member, and that the- 
debt vias recited toluve b^nincurTe<l for the benefit 
of the family. SiVASVMl Ciietti v. Sevccvx 
Cuerri (1901) . . I. li. R. 25 MadL 888 

22. Liability of sons for father’s 

debts — Joint Hindu family — Liability of eons to 
•pay their father's debts — Limitation — Act XV of 
1877' (Indian Limitation Act), Sch. II, Art. 120. 


filed a suit against the sons, claiming payment from 
them of the father’s debt. Held, (i) that thtf 
liability of the sons to ^ay their i^ther^s debt 


Slattesam Xaidu v Jvgdla Panda, I. 1>\H. tii 
JIad. SO*, and Xatasavyan v. Ponnusami, I L. 
B 16 Mad. 99, rrferred to The latter case dis- 
eented from as regards the ferwmwj a p«o of the 
pcrioil of limitation Nass^'or Misra r. Lawi 
Misra (1901) . . • ^ _ ® 


tho purpose of carrvdng on a trade in his name, but 
that the income w as spent for the benefit o^f the jomt 


the brother of the maker of tho note, belonging to 
the Joint family, liable jointly with the heirs of the 
maker Held, that the view taken by the Jud^ 
was erroneous, and that the proposition may bo 
[me as regards the sons m « fami^ as » 

lebts contracted by tho father, but not as S 


Intended that all the members of the family ahould 
execute tho document, it could not fake effect, by 
reason that the jxrson who had alone cxecuteil it 


agffS) . 
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niTTDU IjAW— JOINT TAMILY— 

4. DEBTS AND JOINT FAMILY BUSINESS— 

. contd. 

24. Sn^gement entered into 

■by father — Joint //imfu lamily — S'Cutitij — 
Ltahilily of con-f unJer an tnyaytm^nt by thftr 
fnlhfr to be ansxrfmUe for the pnymml of wnl by 
a third pfrfon Held, that under the Hindu law 
the sons in a joint Hindu family arc haWo as 
such for the due fulfilment of an cnpaKCmcnt 
entered into by their father as surety for the pay- 
inent of rent by a lessee m accortlancc with the 
terms of his lease ruIom»n6^at r Ganga Itam 
JIukhnnd Cujo-»f, 1 L II 23 Corn JS/, and 
Sitoromaj/yo s r«nI(ifrawuiiino, I L R It Had. 
373, followed Maiiarsja of Benarfs v. Ram- 
ECMAR illSIR (1001) . I, Xi. It. 26 AH. 61 

25. Decree against karta — Hmda. 

Xoie— DoynWaja— D(U inewrred for joint fnmtltf 
purpOH — Exteulion irAen atoil'i&fe agaiml joint 
family proptrty — Effut, tchtn Lartn »utd in 
ftrtonal atpaeily — ^ej)re*enfatite cnpacity — Parties 
— ^yeney— Di(7<rence Cefii-een Dayabhaga and 
MitaLsharn law Mhen a debt is contracted by 
the managing iDembcr of a joint family for a joint 
family purpose, the joint family and not the manag* 
• *•— • 1 There IS do 

■ ' . the Daya* 

■ , tut a decree 

, ) managing 

member alone, where the other members arc adults 


26. Karta as administrator, 

powers of— Personal bond of larta, if binding 
on eo-parcener — Probate and AJminirtralion Jet 
(Y of iiSI), s 90. A karta of a joint Hindu 
family cannot cast the obligation of a personal bond 
on bis co-parceners. The co-pareeners, however. 


Fenlafeah Pat, I. L. R 21 Bom S9S, 816, referred 
to. Obiter: A /aria of a joint Hindufaroily, who 
is also the admimstrator of the joint estate, cannot 
exercise powers as larta, wUch he ia directly 
prevented from exercising as administrator. Sfmr- 
rvt Chundcr v. Ra) Ktshen JJulherye, IS B. L. R. 
3S0, referred to Rasjit Si'fon f. A>ici,ta 
pROSAD GnosE (1905) . 9 C. 'W. N, 629 

27. Liability of minor member 

.ct family for trade debts— Joist Hindu family 
— Family huainwa — Separate property. MTiere a 
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HINDU LAW— JOINT rAMILY-^onfet 

4 . DEBTS AND JOINT FAMILY BUSINTISS— 
contd. 

the debts incurrcil by the family trading firm, but 
the interest of the separating member in the 
family projicrty will alone be liable. Chalamayya 
V. Varadai/i/a. I. L. R 22 Jfad 167, foUoweil. 
Rfinv Lnl Thalurtidat \ Lalhmiehand Muniram, 
I Bom II C. App li ; Johurra Dibee v Srigopal 
Jfmer, /. L. R. 1 Cale. 470; Demola Donee v. 
JfoAun Do«<ee, / L R.5Cale.792,e.xv\ Lutchmanen 
Chetty V. Siro Pfotoja Hodellar, I. L. R. 26 Cale. 
JJ9. referred to SaiiMl5Aai^a(A«l>hai v. Someshwa 
I L. R. S Bom. 3S, and In the nwfier of ^aroou 
Jfa/ioinrd, I L. R 14 Bom. ISO, distingiu'shcd- 
BisnAMDTiAR Natr c. Fateit Lai. (1900) 

I. L. R 29 AIL 176 

28. Family busmees — Join* 

family—Suit to recover a debt due to^ the firm — 
Partite to such suit Held, that the managing mem- 
bers of a joint Hindu family carrying on a joint 
family business are not entitled to maintain a 
aiut in theif oivn names against debtors of the 
family sritbout joining with them in the suit either 
as plaintiSs or defendants all the other members 
of tbo family. K. P. Hanna Pisharody v. V. H. 
Harayanan Somayajipad. 1. h. R. 3 Had. 234; 
Atf/rirAiia 3Iorethwar A'unie v. The J/uRieipahfy 
of Hahad, 1. L. R. JO Bom. 32; Bamsebui t, 
Ramlat Koondoo, I L. R 6 CdU. 815 ; Kalidas 
Ketalda.1 v. A'oi/iu Bhngvon, I. L. R 7 Bom 217 ; 
Imam.ud.din v. Liladhnr, I. L. R. 14 All. S24 ; 
Atagappa Chelti r. reHmn ChcHi, I. L. R. 18 Had. 
33, and Awyomidftu Pi/lni r A’clawfoiefii PiTfaf, 
1. L. R. 23 3lad 190. referred to Pateshri Parfap 
Aoraia Singh v. Rudra A’arom Singh, /. £. R. 26 
AU. 52$, .distinguished. SnsMRATBt SrsoH v. 
KisnsN PR.ASAP (1007) . I. L. B. 29 AIL 811 

29. • — Joint family— 

Ancestral family business — Zi'adiTiVy of member of 
the family after seieranse of his connection with the 
family buaineaa. A member of a joint Hindu 
family carrying on an ancestral family business 
upon attaining the age of majority completely 
severed his connection with the family business, 
nor was It shown that he ever ratified any of the 
transactions entered into by the family firm . 
Held, that_ such member could, on the' failure 


I. L. K. 29 AIL 266 

30. Fromissory note by kart»— 

SegOtiedde Inslrumenlt Act {XXVI of llSj), ss. 4, 
26, 27, 2S— Joint Hindu family, liability of— Pro- 

ntttsory note e.zttiiled by larta — Family necessity 

LinhiliJIy of eSher members — .igenty Where the 1 urla 
of a j<ant undivided Hindu family borrows money 
on promissory notes for the purpose of a joint family 
business or to meet a joint family necessity, the 
creditor can recover the money from all the members 
of the joint famDy, although they were not ^ 
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HINDU LAW— JOINT FAMILY— <o«W. 

4. DEBTS AND JOINT FAMILY BUSINESS— 
ton^d- 

parties to the notes. Ss. 2G, 27, 28 of tte NesotiaUe 


A».u»wii, / L. vv. N. '/ii, Tclerrcd to- Buskab 
Chasdea Db V. IlAiiDno:! Dnon (1900) 

U O. W. N. 13ft 

6. POWERS OF ALIENATION BY MEMBERS, 
(n) Maxaoeb. 

1. : — Power of manager — Poeition 

of m/inniTfr Tt — „ 


, ijugu»u law). 

Gay Satakt Bal Swajit v. Naeatak Dboko 
Satahi .... I. L. R, 7 Bom. 467 
3. - — Ancestral family trade 

Tlie case of a sridow, or of a daughter, difiera 
from that of the manager or head of an uodinded 
family vho manages an aocestral trade, and has 


CASES. 


HINDU LAW— JOINT FAMILY— ron&f. 
6. POWERS OF ALIENATION BY 5IE3IBEB6 

— Oontd. 

(o) lUyAOBR — fonJd. 

4. Diit eonfracfaf 

by a manager far family jmrposti — Decree against 
t&e managing member almt-^aU tn ezecwfion of 
such decree — Effect of such sale. Where a debt Is 
incurred hy a Hindu as manager of tho family fo» 
family purposes, the other members of the family, 
though not patties tothe suit, iriU be bound by the 
decree passed against him in respect of the debt, and, 
if in execution of the decree any joint property is 
eold, the interest of the whole family m such pro- 
perty will pass by the sale. Sajchabaii f. Dztji 
I. L. E. 23 Bom. 372 

6. Transactions of manager,. 

liable to be gueetioned — Fratidufent cotilmcl. 
Every member of a family of proprietors who has 
an interest in the eatato has a tight to question any 
transactions entered into by the elder member as 
managet whereby the foimet would be defrauded. 
Ibe ngbt of a person defrauded by a contract 
between a manager and A third party is to hare the 
contract altogether rescinded. Ravji J. SnAEA>o. 
rayi r. OiyoADiiAnSBAT . I. L. H. 4 Sonx. 2d 

6. Money expended in Im- 

provement or repair— dgreemenf by one co- 
parcener in respect of expenditure of family ftroperty. 
IVhiie the members of a Hindu family enjoy i» 


... luw lueiuutiis oi tne family, 

depends on nroof thst rh* — 

was b« 

inquiry , 

on wb 

larger 

pnneif 

i, Ij. aL 21 All. Vi 
Jj. E. 25 I. A. 183 
3 C. W. N. 729 
Upholding decision of High Court lu Acohaw 
Hoab V. Teaeub Das I. L. E. 17 AIL 125 

3. Debt incurred by managing 

members of a joint family — Personal liability 
of other memhers Three brothers, being the 
managing members of their joint Hiodo family, 
borrowed money from the plaintiS for a family par. 
pose The plaintifi now sued the survivor of tbe 
biolbera and tbe sons of all three to recover tbe 


repayment of self-acquired funds ; and such an 
agreemeDt is rendered more reasonable and probable 
where portions of the famOy property are occupied 
and enjoyed by each of the mombers Lvmg separa- 
tely. JlOTTASVAin GAUNPAS V. SUBBmAJfANTVA 

Gawoan I Mad. 309 

7, Discretion of managing 

member to expend moneys for improve- 
ments — ilorlgage for improitmenis to family 
property. TOiete a mortgagee of a house, the anees- 


' oil appeal, that the plaintiff was 

not entitled to » personal decree against the other ' „ 

defendants. CeaLasiavya i- Varahayta not be narrowly scrutinised. Sataiana jevan v. 

I. L. H. 22 Mad. 160 Jfultayi Ammal, 6 Mad. 37J, and Uunoomc.n. 
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HIin5TT LAW— JOINT FAMILY— fo««. 

6. POWERS OF ALIEKATION BY MEMBERS 

—Conlil. 

(fl) MiSiosB— 

fKTsavd Panday v. ilvnra) Koonvtrtt, 6 J/oo 
/. A. 313, discussed and followed. Batsam i- 
GoviMiABUCLr . . I. L. B. 2 Mad. 83d 

8. Costs incurred by man- 

ager in protecting property of joint family 

— L^ahilfiy of tharta of mimhtra of ;oinl family for. 


The decrees for costs were sold by the defendant to a 
third person, who cau«cd certain property which be. 
longed to the estate of the plaintiff to bo sold in exe- 
cution. Iltld, in a suit by the minor sons to recover 
possession of the shares in the property sold. that, 
as all the sons were interested m the litigation, all 
their shares were liable for the costs, and the suit was 
dismissed. Jctadbaai Lal v. RronoBEca PEitSAii 
L L. B. 9 Calc. 608 ; 12 C. L. B. 256 

8. I. Alienation by manager— 

manager of joint family. The manager of an 
undivided Hindu family can sell his own share of 
the family property only. Damodqah Vitiial 
KhAUG t. DAJtODBAIt RaAI S0Mi>'A 

1 Bom. 183 

KoTxasBEsstm Bose v. Karaimee Dossbe 

10 W. B. 303 

10. — AegvitKtnet 


family, without refusing to participate in it. Wdtte 
V. Bisto Chtodeb Bose . . 2 Hay 607 

11. ' ^ale of family 

‘pro'piTly by manag<r vhen binding on an adult 
member of family abaeni at time of aale — Consent 
to auch rale. B and C were half-hrotbcrs and 
members of an undivided family. C left his native 
place, and in his absence D carried on the family 


to bind C witliout hu expressed assent. Held, 
confirming the decree of the lower Appellate Omirt. 
that the sale was binding on C, who, under the 
circumstances, must be presumed to have intended 
that B should continue as ie jure and de facto 
manager to cxerci«e such powers as the family neces* 
aities reouired. Cbuotiram r. Karataxdas 

L L. B. 11 Bom. 605 


I HINDU LAW— JOINT FAMILY— confif. 
6. rOWEBS OF ALIENATION BY MEMBERS 

—<ontd. 

(a) SIanaoer— ccmtd. 

12. • — — • — • . Mortgage by 

member of Hindu family. A member of an undi- 
vided Hindu family has a right to mortgage his 
own share of the family estate, and, if he bo acting 
as representative and manager of the undivided 
family to mortgage the interests of the other mem- 
bers of the family therein on any common family 
necessity, or for the common benefit and u«e of tlio 
undivided family. Grspo Maiiidev f. Rambhat 
R iK BnArsBAT .... 1 Bom. 89 

13. Pouer of man. 

agtr to alienate joint family j>roperty. The holder 
of an impartible Eamindan goierned by the law 
of primogeniture having a son executed a mining 
lease of part of the zammdari for a period of twenty 
years, by wh.eh no benefit was to accrue to the 
grantor unless mining oiicrations were carried on 
with euceess, and the commencement of mining 
operations was left optional with the lessee. On the 
death of the grantor, hi* minor son and successor, 
by the Collector of the district ss his next friend 
(authonted in that behalf by tho Court of Wards) 
now sued the assignee of the lessee to have the 
lease set aside. Held, per MmusAMi Awar and 
IViLKHisoN, JJ, (afllrming tho judgment of Parker, 
J.), that the lease was not one which a managing 
member of an ordmarv* joint family govcrnotl by 
MitaLsbara law could providently enter into. 
BEREsrosn v. Ramasurra 

I. L. B. 13 Mad. 197 

14. Sole by widow, 

at manager of l^e joint family, of mmovealte jiro- 
perty left by hvsband— Family tteceaaiiy — Effect 
of aale as agatnat minor sons — Deed of aalc — 
Intention of porties A Hindu died in debt, leaving 
two minor sons His widow, who after his death 
was the manager of the familj’, borrowed money 
for family purposes, and as security mortgaged 
some of the immoveable property left by her 
husband She subsequently sold it, and the 
Court held that the evidence showed that it was 
sold to pay o& the family debts. Held, that the 


IB. 1, — Gift by manager 

of part of family proprrfv— //fryt'fi'mafe daughUra 
—ilainXenanee, right to. Jl, tho manager of an un- 
divided Hindu family, gave certain shares In a spin- 
ning and weaving company, which had been pur- 
chased out of family funds, to Q for and on ho- 
halfof the plaintiffs, who were It'$ illegitimate 
daughters. After the death of if and Q, II' $ illc- 
giticnAto daughter sued tho surviving members of 
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C. POWERS OP ALIENATION BY MEUBE8S— 

eaitld. 


HIKDtr lA-W— JOINT PAMI1T-.«M. 
6. POWERS OP AUENATIOK BY MEMBERS 


(ft) JUkaqee— conW. 


(fl) Makaoeb— < onW. 


the latoHy for a declaration that the Bharca 
belonged to them, and that they had a right to 
hare them transferred to their names in the com- 
pany’s books. Bdi, without deciding 'fthether 
illegitimate daughters were entitled to Bim|>to 
maintenance from the family property , that m any 
case B as manager could not albcnate tho ahatea 
for that purpose, as there were no emei^nt 
circumstances requiring it PanvaTi v. Gas- 
PATBAO Bal.vl . I. D. E, 18 Botcl 177 

16. - Oiftofundiviited 

ihare hy adulli of famtly — .ViRor co-Afcarer not a 
party loy<ft. According to Hindu law, under orth- 
uary circumstances, a gift by a co-parccoer of bis 
cndividcd share in immoreablc property is im altd, 
and a tutnor's sharo cannot be gnen away by a 
manager except in ca«e of necessity or for certain 
^cjfied purposes Certain land which was joint 
family property waa given by the adult members of 
the family to the plaintiff as the worshipper of a 
deity. A imnor co- parcener did not jom in the gift 
The plamtiS sued the occupier lor possession 

that tbe plaintiS could not recover The gift, not 
being mane from neeessitv, nor for the performance 
of any pious duties obligatorv on the minor or the 
family, was jnralid, and could not be gtren eSert- to 
oven with respect to the shares of the denors. 
Kartf V Barsc I. D.K. l9Bom.808 

17. — Jfrtnayer of 

(unoftc oppoinlei uitirr Ael XXXV of JSSS-^ilort- 

of tnUre.^ of minors tV’bere a person is ap- 
mifited manager of a lunatic’s estate under Act 
XXXV of 1853, he can only make a valid alienation 
in accordance mth the provisions of (hat Act, 
althougb be may also be dt \ft(Ao manager of the 
familv property A Hindu maicied ivonian having 
a lunatic husband and minor eons was appointed 
guardian of the lunatic’s estate under Act XXXV of 
1858. She iva? also ds facto manager of the family. 
Sh© mortgaged the family property without the 
Sanction of the Court, as required by s 14 of the 
Act Ueldt that the mortgages were invalid as 
regards the lunatia’a interest in the property, but as 
regards the interest of tbe minors, which was vested 
m them at the time of the mortgages, tbe property 
being ancestral, the mortgages u ere binding if made 
for family purposes AsronvAFAt v. DabosI’a 
SlAHAtAPA if AIK . . I L. E- 20 Boio. ISO 

18. ■ . ■ — — OebU eonlraded 

fcy manajer for f(t’nily parppjcs — Evidence rejjnrtrf 

icSere (ftere has Seen a s«fiM of transaetiong—Oaue 
of proof and presutnption as (a beiny for familv 

purposes Although there i« no presumption that 
moneys borrowed by the mans ger of a nindu family 
are borrowed for family purposes, and a plaintiff 
seeking to make tbe family property liable must 
Tirol 0 that the loans were contracted fC7 tbe fanulv, 
tt Is not incumbent on the plaintiff to aboiT, n 


respect of each item In a long series of borrowings, 
the particular purpose for which it was borrowed, 
ft Will be BuflTcicnt for him to show that the family 
was la chronic need of money for the current 
outgoings of the family life or its trade necessities, 
and that tho moneys were advanced on the repre- 
sentation of the manager that they were needed for 
saeh objects. And if tba fait inference to ba 
dtAwn from all the circumstances of the case leaves 
nodoubt that the moneys were borrowed for family 
reasons, tho plsmtiSwcntUledto succeed, although 
he is notable to iadicite ths pjrtieuUr purpose for 
which *«ch Bum has been borroirej. Kbisb.va 
UamayaNaik r. Vasdoet VeskateshFal Vasu- 
DEV VEXtATESB PAt V StltSSTl 

I.D.E. 21 Bom. 808 

19. Purchaser from 

«<ni4ci' of pint family. If a person dealing mth a 
Mtnilu reprcsonting hiOKcU to be the representstire 
fl&d mtoagir of an undivided fsmUy, comprising 
infant Rsembers. can show that, after reasonable 
enquiry, he believed m good faith that the person 
80 rcprowoling himself was entitled to act. and was 
acting, for the familv. *'• ‘ i 

cute"”* • 

mtc 

beiu . «ui..ii act ot the zoanager is 

vaha and binding on tbe minor mamhers of the 
faroily Trimeak Anavt v. Govaxawv stv 
MABAOsaer Mahabu . ♦ • 1 Bom- 87 

20 . ■ - J^aer of man. 
ogtr to aUtnate or charge eharts of olfier members of 
/ftfRiiy—AVeJsily— Onus nroR—A’ 

c«r»i/..i« • 


fit*^ 

the . , 

by , piuul « primd facie 

casern aopport of tbe existence of the condition 
necessary to give the legal capacity to make the dis- 
puted disposition lies upon tbe party claiming to 
have acquired under it a title to the minor’s share ot 
tho property. Upon the question of what w the 
amount of proof nbich the iMfr Kndc-rs vects^ty to 

discharge that burden of proof +'•"*■ '' 

the dispute «’ *■ *’ 
of family t 
made, and 

been adva -..t,- 

aatecedent ^ «« property 

incurred by an ancestor j the case of the v „ 
iBortgage^ as regards the existence of 3 
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HINDU LAW— JOINT^FAMILY— COTif'f. 

5. POWERS OF ALIENATION BY JIE5IBERS 
— eontd. 

(n) Masaoeb— conW. 

n«^l or sumcient bcncficUl purpo«c rcfjutnnR the 
■driince of the conM<lcr»tion-monty, must be 
e«UhIi«hcd by po«itive proof. But that between * 
lonA fide sale or mortpiRO for »n iwlvancc mwle to 
pav off a pre-existing mortgage claim or Ufw- 
cured debt of an ancestor, and one not mailc for that 
purpose, there was this distinction to Ije obsefvesl. 
that the burden of establishing by direct proof 
that such prior claim or debt was incurrcsl for a 
proper family purpose is not east upon the vendee or 
mortgagee. Ho is only requires! to ahow this 
presumptively. But to do so it is incumbent on 
him to give proof not onlv of the consuleration- 
money for the sale or mortgage having ^n Und 


HINDU LAW— JOINT FAMILY— 

6. POWERS OF ALIENATION BY MEMBERS 
— confd. 

(<t) Maxager — cordd. 

ft anit by the mortgagee for an account and sale, 
or foreclosure of the mortgaged property, it appeared 
that one of the minors had attained his majority 
when the mortgage was executed, and the other 
some years thereafter, and that both had been 
informed of the mortgage several years before the 
enit, and had then raisni no objections No 


question it. A member of a joint Hindu family is 
bound, when he comes of age, to make himself 


21 , ilorljaye cl 

soint*/a»ndy properfy— PotfCfa cf I-nrta— AcHow 
hdgment 6y ^ vnder Hindu vtll 

11. a Hindu, died leaving two 


executed or that L*t widow knew of the mortgage, 
the suit must be dismissed as against her Held, on 
apjieal, b^ Concit, CJ-, and FoKTifEX, ■/., that 





• nd to Tiav the tnarTiai»o exnenses of 


executor ol a llinuu win, huh no poivei uy aeiuioiv. 
ledgment to revive a debt barred by the law of 
limitation except as against himself. G as karta 


MOZOOSIDAR V MuDDOJlUTTlf GtTFTEE. SllOSnEE- 
BHOOSOS MOZOOWDAR t'. MODDOSirTTY GCPTEE. 
MUDDOUCTTY GUPTEE I' BsMASOOVDERY DOSSEE 

14 B. L. E. 21 

22. ilorlgage of 

joint /amt7y property. An alienation made by ft 
managing member of a joint Hindu family is not 
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6. POWERS OF ALIENATION BY 5IEJIBEES 

— Vinli. 


(a) SIanaqer- 

entnisfiniY 


contd. 


• -E. jj. iu Iv. oaic. 3B0 


23, . 


e=S’ rL“JrS' 
K-hS„”°„bSLn a 


of Tlfth.T.S ‘■;'n«<ion «-«s not th^joint .ct 

fl‘. ““ of tbo f«m.]y //,«, that. n„d„ 


aiB-DD- DAW— JOIHT rAMILY-oon/.f. 
5. POWERS OF ALIENATION BY ME5IBEES 

— Contd. 


(a) iUKACEE— fonW. 

“Sofnst A' on (he mortirarp. «n, 


ifi's. 
and t 
page ' 


A« V ouimg ine equity the purchasers clearly had 
recovery of fh© 


seized and sold m execution of the decree, tts., the 
tight, title and interest of In the land, and ff'i 
®“*r© was not aSected by the sale. Held, also, 
^laruU JVorayon r. Ziloehand, J. Z ^ 6 


of the family property; 

actual partition among themsclTea of that property, 

or an ascertainment and partition of their ngbfs m 

family has any separate pro- 


s,»' fxrjru"’ 

nndmded !l h” T"* »'™ member. 


Mt under the mortgage-decree, the defendant and 
B were simply tenanta-in-common, and there could 
be no objection to B doing what he liked with his 
remaining share Kisassdto Jivaksino v. 3Iob- 
esdwab Visrorn- . . I. L. H. 7 Bom, 81 

See, also, Pakdurako Kaim v Venkatfsh Pai 
I. L. B, 7 Bom, 85 note 
25. 


Mortgage of 


famtly property, effect of , on miner memhtrt — Sa- 
dobs, Ksghoba, and Sambhapa w ero members of ai 




Court of first instance awarded him possession of 
the house until be should receive payment of the 
mortgage-debt. In execution of the decree, the 
plaintifi was obstructed br the widow and sons of 
Sambhapa, but after enquiry tho Court, on 14th 
January 1S79, overruled the objection and directed 
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HINDU LAW— JOINT FAMILY— 

5. POWERS OF ALIENATION BY MEMBERS 

— contd. 

(n) Maxaoeb— conW. 

possession of the hou»c to be given to the plaintilF 
On 2Sth January 1S70, the plamtill corarlainwl thni 
he was preventoil from obtaining possession of one 
of the rooms in the said house j the defendant 


HINDU LAW— JOINT FAMILY— eonW. 
6. POWERS OF alienation BY 5IEMBERS 

—conid. 

(o) MiKaoER— contf. 

Per Kcrsak, J.— A aimple loan and an express 
charge require the same foundacion to bind the 


not joint with him anil the other sons ui oatuuuapa, 
and that the loan was not required for family neces- 
sitv. The Subardinato Judge dismissed tho plaint* 
ifi’s application In 1SS2 the plaiutifl brought the 
prc«cnt amt against the defendant, m which he 
prayed for a decree pring him possession of tho 
aaid room on the terms of the decree passed in 1877. 
The defendant alleged that the house in question 
was not the joint property of his uncles Sadoba 
and Raghoba, but that his father Sambhapa was 
the sole owner ; that hia uncles Sadoba and 
Raghoba and his brother Rajaram had no right to 
mortgage it, and that tho money was not required 
for family necessity. He cootended that tho 
decree of 1S77 was not binding on him, and, 
further, that the present suit uas barred. Held, 
that the plaintiff was entitled to a decree against 
the defendant. There was nothing to show that 
at the date of the mortgage in 1875 tho defendant 
sras not ttUl a member of the same joint family 
with Rajaram into which he had been born. In 
the mortgage transaction all the branches of the 
family were represented by their eldest members. 


BET SasiBR.arA* . I. L. R. 8 Bom. 602 

26. I I J/orfooge for 

family •pur'po$t»~— Decree ayatnsl maruiyer for 
metne profits — Execution against family property. 
D, the manager of an Alyasantana family, haring 


there is no mortgage) and not on tho credit of tho 
family estate, and the rule requiring a lender to 
satisfy himself of the existence of family necessity 
or of the family beneGt which justifies the manager 
in borrowing would not be sufficiently complied 
with by similar enquiries in tho case of a polygar 
borrowing money. To entitle a creditor, obtaining 
a charge from a polygar on tho corpus of tho estate, 
to the security of the estate, proof of imminent 
pressuro or danger of loss, or of such close enquirlca 
as to tho position of tho ostato and the immediate 


bo said to derire any benefit thereby, nben tho 
annual rents of the estate are more than sufSelent 
to pay for alt proper charges on the estate, so as 
to entitle the creditor to recover from the fapiUy 
estate W|heD a creditor has made no enquirj* u to 
tho necessity for a polygar borrowing money, he 
cannot remray the omission by showing that d he 
bad enquired be would have been informed that the 
money was wanted to pay for Government kist due 
by the polygar. Per Kepxan, J. — UTien the right- 
ful owner of a polliam has stood by and allowed 
another to take and remain in ^ssession of the 


the land mortgaged, and obtained a dc'crco for pos* 
session against D and two other members of the 
family and for payment of mesne profits from the 
date of the mortgage against D only. After the 
death of D, F sought in execution proceedings 
against the surviving members of the family to 
obtain payment of the mesne profits decre e d, by 
sale of the equity of redemption of the land mort- 
gaged to him by D. HeW, that F was not entitled 
to execute the decree for mesne profits against tho 
family. Vekkata Keisiisayyab v. Kavepi Sbzt- 
TATi .... I. L. B. 7 Mad. 201 
27. — Polygar, posi- 
tion and liabilities of— Debts incurred h'/— Acquisi- 
tion of morrable property by— Assets in hands of 
snecessor—DvIy of lender dealing irilh polygar. 


Muttpsasix .Atvab, j. — The moveable property 
acquired by means of the income of the poUiam by a 
de facto polygar is not available as assets for his 
crcditmainthehandsof rf« jure polygar who suc- 
ceeded him and who has not admitted his predeces- 
sor’s title, nor accepted maintenance from him, 
but moveable property acquired by means of 
borrowed money may bo pursued by the creditor 
as asseta. Kottt Rasiasami CiTETn v Bavoari 
Sesiuma NAYA^-ITAac . L L. B. 3 MaA IdS 



by manager of family. Every member of a joint 
family is not bound by an agreement made by tho 
head of that family. The rent of a joint undivided 
tennro cannot be enhanced on the strength of an 
ikrar executed by one of the co-parceners. Heshj- 
TTTOOLAB CnowDBr v. NiL Kasth SIctuck 

17 vr. B. 13& 
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29. . 


(o) MasiQER— COB/ i. 


t h? eEt absence of authority il 

brother from hia brothers* to roll tLlr 
brother h not the aetof 
al the brothers. Oahad Bcksu r Bivdoo 
Bas^ee Dossee . . . 7 W. K. 298 

E.336 

•30, . 


'nic cld^rbrothM^ra a 
lease of"irn?“ permanent 

T.,!. V; ^ Y ''°™® considcranon bem« 
" “PP’*'^ towards meet" 
n° ®”\ ""‘‘ssary CTpenses of the joint familv 
Brojo iloHUN Chose t* Locmipjf Sison ^ 
W. R. 1804, 83 

hy adull fnmleri of famtlu 


Upheld by Privy C'onnei! , 20 W. 11.17 

V mnna>7tny mtm- 

0/ oB/Aon/y or raU/iJ.on % 
l ^ 'P«'A VfrforfTuxnce agZmt nU~ 

fnt fi? win.” ^ defend, 

ant, as laanasnnff nsemhnr nf an nnA.n.j. > / . 


ft .Wose., ™ .« ,1" iTnd 

the plaint havin'; been proved as acainst first 
^^ndant) plaintiff was entitled to a^decrec for 
^P^ifie performance against first defendant wi£ 

^ the nroiiLrt of the other defendants 


( 5106 ) 

HINDU LAW— JOINT FAMILY— <on/d. 
e. POWERS OF ALIENATION BY MEMBERS 
— eontd. 

(a) JUkaoer— contf. 

•'” .“PI”!”*"! in re>I«!Ct oi the 
J/ifatirAara family, such interest not bein'’ iodivi- 
"“‘I not property with 

thm.?*^ F«ardjan. if appointed, would have any- 

2«1it 1h mortgage-deJs 

against the members of a joint Hindu family 
g^emed by the 3I,taLs7,ora law, it apSTreJ 
brothers constitutin^tS 
SZLi mother had 

obUm«l a certificate of guardianship; that one 
ntleastofthemortgage-deedswas eiecufed in her 


...- .. .V IIIUIIWUC'S uy [he famjy, 
entered mio by the I.M„ of the t.m.ly, mth thi 
eonenrrenee ol the other ndnlt inetnbere of the 
family, and could s'! f>> •• «i>a~ ^ j , i 


cijually liable with the l-arla of the family to a 
money decree for advances as to which necessity 
had not been established. GnABiB-rm.n v. 
Koauk Si>cr (1903) . 1. L. R. 25 AIL 407 ; 

8.C. D R. 30 1. A. 185 
7 C. W. N. 681 

34. Power of manager— /Torta, 

jMMctr of. to pledye family credit — Anoeslral business. 
A larta of a Hindu joint family possessing an ances- 
tral business Las an implied power to pledge the 
creit and property of the family, but only for the 
ordinary purposes of that business ; he cannot do 
so tot the purpose of embarking in a business 
which was not the ancestral business Ramlal 
Thalursidai V. Lalhmi Chand Alumram [ISSI), 1 
Bom. H. C. Ctv. App. 51, referred to MoaRisoir 
- VEEsenovEB (1001) . . eC. W. N. 429 

■ Younger member as 
manager— J/italMAara law— Junior or depend- 
It member of family — Karla — Mortyaye of 
. imify jiroperfy — KectssUy — Zarpeshyi lease. Hindu 
law anthorizes a younger mcm^r of a Milalshata 
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DIGEST OF CASES. 


( 5103 ) 


HINDU LAW— JOINT rAMILY-<onW. 

5. POWERS OF ALIENATION BY JIEMBEr.S 

— conW. 

(a) Mis^omt — tondJ, 

joint Hindu family to alienate or otherwise ileal 
with immoveable property belonging to the family, 
for family necevity, whcnc^er he h put fortran! to 
the outside world by the elder memliera of the 
family, as the managins member. MODiTNtRtYAN 
Stsoil f. RavoL-tL SiNOii (1902) 

r. L. R. 20 Calc. 707 


, (5) FATiiEn. 

Sie IlrvDP L-itr— .iLrEVATiov — ^.AuBVt- 
TIOV BV FaTIIEB. 

30. Alienation by father — 

*A<ira Inie—InUreit o/ fathrr in aneestrnt property 
Before partition, a Hindu father has, under Mitak- 
shara lacr, no definite share in joint anoestral 
property which he can abene Nowncr R%M ». 
DmotREE SI^alI ... 2 Agra 146 

37. — - Sole by father 

o/ joint /<imi7i/ o/ Ai» otm aAnre. A sale by a father 
is valid byHindulaw to the extent of his own aharo 
ol the unaividotl estate. Tlierouno distinction ac- 
cordiog to the Madras rchool between a father and 
other co-parccners. pALA^'tveLLAPP.t Kaojcdas v 
llAtniABir NAtKAtr ... 2 Wad. 419 

38 . ■■ — ' — . iltUtltKam law 

— Salt of anetslral property. According to Sadn- 
hari rraiadSahuY. Fodbaeh Koer, 3 D. L R F. D. 
31, a sale of undivided ancestral property by a 


the purchase-money, oi to be placed in the position 
of an encumbrancer as against the joint family m the 
particular case. HasmiAK Dtrrr Roy Kisheh 
Ktsnon Nabayait Sixon . 8 B, L. B. 353 

8.C. IIoyooMAV Dutt Roy v BnAOBurKisnEi* 
15 W. R. P. B. 0 

39. — — iltialshara taw 

— Poicrr of father to aUene. A Hindu father in 
a Mitakshara joint family has no power to settle 


born, no subsequent assent would bo bind-cs on (be 


HINDU LAW— JOINT PAMILY-conW. 
A POWERS OF ALIENATION BY 3IEMBERS 

—eonid, 

(6) Father— con/i. 

latter. Hcrodoot Nar-us Stson r. Beer Naraiy 
SiYou . . . . . 11 W. R, 480 

40. ■ ' Jlilalfhara h\o 

^Ahenabilily by a co parcener of kis undn-i'ded 
share of aneejelral estate — ff'iVf .iV Hindu oi the 


claim faileil, beeauso they were situate beyond the 
jurisdiction of the Court It having been contended 
that, as a father and his sons were during his life 
co-pareencrs m the family estate, one of such co- 
parceners being able, atconling to the decisions of 
the Courts, by act inter tiivu to make an aLenation 
of ins undivided share binding on the others, ft 


not bo extended m the above manner beyond the 
decided cases. The Bombay Court had ruled that 
a co-parcener coukl not snthout his co-sharcr’a 
consent, either gn e or devise his share, and that the 
aheoation must bo for value The Madras Court 
bad ruled that, although a co-parccner could 
abeoate his share by gift, that right was itself 
founded on tbo right to partition, and died with the 
co-parcener, the title of the other co-sharers vesting 
in them by eurvivorship at the moment of his 
death. Without a decision as to which of these 


' ii. R. 7 I. A. 181 

41. — Ancestral pro~ 

petty — Joint property earned by a father and hia 
aans — Effect of eontnbuiKm by the father of a nu 
ekns of property earned by himself excluaiitly 
Pasetr of disposition by irdl over. D (defendant 


whicQ no taugnt mmseil trum some medical hoolcs 
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DIGEST OF CASES. 


( Clio ) 


mWDU DAW— JOINT FAMILY— 

5. POWERS OF ALIENATION RY MEMBERS 
— eontd. 

(6) FATUEB—conU. 

•which his father had bought for him before his 
death. D had two sons, viz., Hi, bora la 1846, and 
bom in 1849. At the end of the year 1650, D 
and hjs two sons came to Bombay, where D contion- 
ed to practice medicine and established adispensary. 
In 1862, having saved R6,000 by h»s medical 
practice, be set up business as a merchant, and 
Acquired a considerable fortune Hw two sons, Jf 
and ff, who were joint with him, assisted him in his 
business. On the 7th October 1882, Jf separated 
from bis father and brother and recein^ as his share 
■of the property a sum of R6,000 and jewels and 
clothes worth about R5,000. On the same day Jf 


the 16th October 1882, AT died leaviog the plaiotiS, 
his son, him surviving. The plaintifi la this suit 
contended that the wbo\e ot the said property was 
ancestral property in the hands of Jf and as such 
came to turn {the pUintifi) unaSected by the wiU. 
The defendants contended that the property pro* 
viously to the division nns the loiot, but not the 
ancestral, property of Jf, his father, and brother ; 
that it was property earned by the joint exertions 
of Z> and his sons , that at the division in October 
1882, the portion taken by .If was his 6elf.acquired 
property , and that he was entitled to dispose of it 
by will Jfefd, that whether, previously to the 
division in October 1882, the joint property of 
D and bis two sons was ancestral or not. as soon 



that it was acquired by the equal exertions of the 
father and hia two sons The father contnbuted 
the nucleus of B6,000, and on that nucteus the jiro* 
perty was formed by the joint exertions of himself 
and his sons. The portion, therefore, that came to 
Jf did not represent the equivalent of his own 
exertions only. It represented also a jiortion of the 
father’s ongmal capital The property thus being 
ancwtral in the hands of Jf, he could not, in the 
town of Bombay, dispose of it by will, even though 
It consisted of moveables, to the prejudice of the 
plaiutifi’s rights. CruxTOBBHOOJ SIeobji p. Dna* 
BAiisi Nabanji . , 1. H. L. 9 Bom. 458 

42. — ilortgagt hy a 

fnlAer— Decree ajawwl fathtr on mortyai/e piping 
jxwaesKon tnH tnte.rtit and cotla — Son's habilily 
to satii/y the decree as to interest and costs. The 
plaintiff’s father mortgaged certain ancestral pro- 


EONDir LAW— JOINT FAMILY— confd. 

6. POWERS OF ALIENATION BY MEMBERS 
— confd. 

(6) FATirzB — conld. 

perty for a limited term. A suit was brought on the 
mortgage against Ihefather, and ft decree was passed 
directing the mortgaged property to be handed over 
to the mortgagee for a certain time, and awarding 
l«ymeot of interest and costs by tbe father. In exe- 
cution of this decree, the mortgagee sought to 
recover the costs by sale of the property in question . 


wuuu oy uio UBLiwj BL ail. iu» ujurt ot first in- 
stance found that the debts had not been incurred for 
any immoral purpose, and dismissed the suit. On 

A-.-v.'-l il-A xj I-.!, rt* .w* -i .* - 



hablo if tbe father had compromised the suit, unless 
the transaction n ere tainted with fraud or immo- 
rality. Id ft united family the father IS capable of 
acting as the representative of the family, except in 
the case of borrowing for fraudulent or immoral 
purposes In this case he entered into htigation, 
winch resulted in loss to himself and the family 
which he represented, and he could make the family 
responsible for any loss so incurred. The judg. 
meot'creditor could also make them liable. Al- 
tbough where the father desires to represent the 


A, ij. At. a 2 Bum. 4bx 

43. ■ - ■ - ^ Mortgage by 

father and one of the sorts — Agreement by father 
alone that mortgagee should enjoy the property for 
a term of years in sati^facUon of debt — Agreement 
not binding on sons— -Alienation — Decree against 
father — ITAea binding on his sons — Delian Agn- 
eaUnrisU' Relief Act [XVJI of 1897), s. 4L In 
1888, one D and his eldest son B mortgaged certain 
aocc^ttwl property for Sl,500. In 1890 D alone 
came to an arrangement with the mortgagee by 
which it was agreed that the mortgagee should enjoy 
the income of the mortgaged property till 1 900 A P- 


mortgaged. D having died in the meantime ms soiw 
objected to the attachment on the ground that the 


( 5III ) 


DIGEST or CASES. ( 6112 ) 


HINDU LAW— JOINT rAMILY--«mfcl. 

5. POWERS OF ALIENATION BY MEMBERS 

^ontd- 

(l>) FATnER— COTcW. 


HINDU LAW— JOINT TAMILY— corOi. 

6. POWERS OP ALIENATION BY MEJIBERS 

— <onW. 

(e) Otbzb MxstBERS— con/j. 

40. ^ Tramftr 

One member of his share in the joint family pro- 
perty to anclher member. — Consent of eo sharers - — 


redeem, /ieio, iiiai inuaiirevmeui nut uiiiuiuj* 
upon the plaintiffs. By the agreement the right to 


crvai'ing adraniagc ur ueneni, aucii au agret-tueui 
by a Hindu father is not binding on hts eons in re- 
spect of ancestral property. It amounts pro lanto 


Martam) • ■ . 1. L. K. Aiuui. 

44. -- Joint Hindu 

family— Salt of ancestral proptriy by the fatht 
teifA no anteeefeni <f<&{ or tufid R««ssi<y to 
support it—SuU by tons to set aside sale so far 
as averting their interests— \ sale of ancestral 
property by the father in a joist tlindu faouly 
may be set aside on suit by the eooao far as it 
affect# their Interests in the property, if there is 
no antecedent debt or ralid neces.«ity to support 
it, although the transaction may not be snonm 
to be tainted with immorality. Manhahal Bai t. 
Copal Misra, TFerilrR: A’c/es, 1901, p 67, fol- 
lowed. Debi Pramd r. Jai Karan Sinyh, I L 
JJ. 2i AU 479, referred to Debt Singh v- Joi 


upi>eaL v\us ueuieuu uuuuui Uiese uaiieis iiaviug 


(1900) .... L L K, 28 AIL 828 

(e) Otueb Meubebs. 

45. Alienation By one member 

— Afienafton toithoul consent of others— JIttak- 
sJlara lav Quare Whether, under the law of 
the ilitakshara in Bengal, a voluntary alienation by 
one co-sharer, without the consent of the rest, of his 

■ I • 1' ■ ' I <• I R.40 

L. iu 4 1. A. 247 


47. — Investment of 

proceeds of estste by one member. If a member of 
an uDcliridod Hindu family invests the proceeds of 
tho joint ancestral estate in tho purchase of other 


8 W. B. 182 

48, . . Jfifals^ara lav. 

Under the Mitakshara law, a single member of 
A family was empowered: to sell immoreable property 


49 Poirer to alien* 

aU share of ^oint family^ property. IVher© the 


iDOrtgago hi3 undivided share of the joint property 
without the consent of bis co-sharers, in order to raise 
money for the benefit of the family, eg, to pay 
debts or liquidate demands under legal necessity. 
JtTGOEBKATH KrOOTIA V DOOBO MiSSER 

14W.E. 80 

60 Afienafton of 

joirT property — Mitakshara law As Jong as a 


61, Salebyco-paret- 

ners, effect of — ilildkshara law. A sale by one 
member of a joint famDy held to be bad under the 
Mitakshara law, as being an appropriation by him, 
without any partition, or joint family property. 
^C^ES CSiOiiAB V HiTBBcrxs Sahai 

I. L. B. 16 Calc. 137 
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HINDtr LAW— JOUTT FAMILY— confrf. 

6. POWERS OF ALIENATION BY MEMBERS 
— contd. 

(e) Otmes SlBMBsns— co»»/A 

62. . - . . J/t/aliXara {410 

— Siirt'iiVTsAtp — Moriffa//e of shnrt iii joint family 
property. A member of a Hindu faimly livin'' 

, ' 1. ...„i v._; — i._n“ 


time on his o^^□ account, and decreoe uerc obtained 


obtained possession ot it Jieta, mat toe Miaic <a 


lias no authority, without the consent ol hia co- 
sharers, to mortgage his undivided share m a portion 
of the joint family property, in order to raise money 
on his oiVD account, and not for the benefit of the 
family. SadabaRt Prasad SAntr r. Poolbaso 
KOEa S B. L. B. F. B. 31 •. IB W, B. F. B. I 

CoSSSRAT V. SUDABCBT PeESHaD SaROO 

3 W. B. 210 

PbOOLBAS KoEK V. t.Atr.A JoocsiitrR Sarqy 

IS W.R.48 

Affirmin'? on review Sadabotit Persrad Sahoo 

i Ii(»rAX.i.KRAK . . - 14W. B.339 

53 . — Sui! by on« 

ineinber to set aside alienation by another. There 
is nothinii in Ila}aram Tetcan y huchvtan Pramd, 
B. L R. Sup. Vol- 732 : 8 11’. R 15, or in Soda, 
hart Prasad Sahu, v. FoolbasA Kotr, 3 B L- R. 
F B 31, to justify the contention that, where 
thwo is an aUenation made by one shareholder and 
another sharer sues to set aside that abenation 
it follows as a consequence that a party who sues to 
set aside the alienation must obtain a decree. Sbi 
PBASAO t’. Rajocru TsiAjiBmtNATn Deo 

eB.L.B.665; 14'W.R.386 

54. JiifaAtAaro law 

— ^/ortijoge of undivided share »« joint family | 
propeiiy-^vecession — Survivorship— Decree tn 

Attir against icidoit' — iltsjoinder — parlie* On the I 
death without issue of a member of 0 Hindn family 
joint m eitato and subject to the Jilitakjhsra Ian, i 
hm undivided share in the joint family property 


HINDD LAW— JOINT FABTILY-con/^f. 
6- POWERS OF ALIENATION BYMEJIBEP.S— 

eonld. 

(e) OrcEB JfjriiBBRS— 

of a jotat Hindu family governed by the Mitakshara 
law. Without the consent of his co-sharers, and in 
ordCT to raise money on his own account, and not for 
the benefit of the j'omt family, mortgages in his life- 
time^ his undivided share in portion of the j'oint 


thosuit, where it appears that the only other surviv- 
ing member of the family ns afready sued for and 
roeover hts moiety of the property, and disclaims 
all further interest, and is joined as a co-defendant 
in tho auit Pboolbas Kooswar v Lu.i:.a Jo- 
Gisaon SiBoy . 1. L. E. 1 Cald. 223 

' 25 W.R. 285: L.E. 3L A.7 

66 . ■ ■ - - - Power o( one 

I memberlo alienate hii right in rtnl. IVhero mem' 
bers of a Hindu family are so far separate in estate 
that each collects bis quota ot rent separately, there 
IS no reason why one of should not make over 
cither la exchange or sale, his right of receiving a 
part of the rents. Kai-iCa Sahov v OotraBU Setr. 
ECR .... 13 W. 287 

60. - JIttalshara law 

Alienation by a member 0 / hts own share 

One member of a joint and undivided Hindu family 
governed by the law of the Mitakshara, cannot 
mortgage or sell lus share of tho family property 
without the consent express or implied, of tho other 
members. Chamaili A'aar v. Ram Prasad, I. L 
B. 2 All- 267, followed. Deendyal Lai v. Jugdtep 
llarain Singh, I L. R 3 Calc. 19S, and 3ura; 
Burvix Koer v. Sheo ParSad Singh, I. L. R. 5 Cole. 
US. referred to. RaaiAwawD Sikoh v. Gobixd 
SiNOR . . - - I. L. B. 6 AH. 884 

Sreo Persad JnA V GnyoA Ram Jra 

S W.R.221 

57. - ■ JUilaksharalaw— 

Alienation by one member of his own than. 
According to the law of the Mitakshara, joint tanjuy 
property cannot be alienated by any member of 
«».• fqmifv. Fare for urcent and necessary expense^r 
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. DIGEST 


niWDTT LAW— jonrr family— ftmirf. 

6. POWERS OF ALIENATION BY MEMBERS 

— 

(e) Oteeb Membebs— «> nW. 

necessary purposes ^as vo5d. Biiawaxi GnnUM 
r. Deo Kaj Kcari . . L I*. K. 6 All. 642 

68. > Poirer o/ mem- 

" her fo ?tt< stranger tnleretl in properly. Until a 
dirisioA of ancestral property is eflcctwl, no member 
of a joint family gorerned by the MitaLshara law 
can give a stranger any interest in tho property. 
Mpdduk Gofal Lau. r. GowuRBurry 

21 W. E, 100 

60. Introduction of stranger — 

Effect of introduction of stranger tnlo family — Auc* 
Uon~purehaser—Gift by member of family— Co- 
sharers, Assent of, Tho introduction of a stranger 
in blo^ as auction-purchaser of a portion of 
the rights and interests of an undivided Hindu 
family breaks up the constitution of such family 
as undivided, and destroys the character of such 
property as joint and undmded family property, 
and a gift subsequently made by the remain, 
Ing members of the original undivided Hindu 
family of their rights to a third person, with* 
out the assent of the auction.purcnaser is not 
invalid by reason of the principle of Hindu law 
which requires the assent of co-parceoers in an 
undivided Hindu family to give validity to such* 
gift. Ballabb Das v. Sender Das 

L L. B. 1 AIL 420 

60, ' ' — ■ Joint vndmded 

family property— Assent of eo-parceners — Stranger. 
The member of a joint Hindu family who alienates 
his rights and interests in the family property to 
a stranger in blood thereby incapacitates himself 
from objecting to similar alienation by another 
member of such family of bis rights and interests 
in Bueh property, on the ground that such 
alienation was made without bis consent, and such 
stranger is not competent to make such objection 

. Ballabh Das v Sunder Das, 1 L It I All 429, 
^ followed. GA^‘RAJ Dpbey v. Sufozore Sook 

I. L. B. 2 AIL 808 

61. I Sale of share in execution of 

decree. According to the Hindu lax cmreDt m 
Madras, the member of an undivided family 
may aliene the share of the family property to 
which, if a partition took place, he would be indivi- 
dually entitled, and there may be a valid sale of 
such share on an execution in an action of damages 
for a tort. Virastasii Gramisi r. Avyasvami 

, Graudu 1 Mai 471 

02. Suit to enforce purchase 

The right of a co-parcener to alienate his vested 
interest in the property held in co-parcenory is 
limited to the extent of the co-parcener's share 
in the particular property which is the subject of 
tho alienation. In a suit to recover a moiety of a 
village which was a portion of the j'oint family pro* 
perty, and nhich had been sold by the managing 
VOL. II. 


OP CASES. ( Slid } 

HIKDU LAW— JOINT FAMILY— eonfef. 
8. POWERS OF ALIENATION BY MEMBERS 

—oontd. 

(c) OrnsR Mbuders— contd. 
member uithout tho assent of the plaintiff’s father 
and not for family purposes, the entire village being 
Ices in quantity and value than the share of tho 
managing member ; Held, that tho p'aintifl was 
entitl^ to tho relief prayed. VEhKATA Cbella 
PlLLAV V. CnisSAYA MuDALlAR . 6 Mod. 186 

03. Power to dispose of por- 

tion of property by will. A long course 
of decisions in this presidency recognize the tight of 
a co-parcener to dispose of his interest in the joint 


_ • , . - *♦ ,1.. ..-...--t death 

■ with tho 

'vivorship, 

• "he ezclu- 

. Y'ajiex- 

AMMA . . ' . . • . B Mad. 6 

04. Alienation of impartible 

polliaput — Imp'^Tltble polluput held by single 
member, rights of disposition or ahenahon over. The 
words ** we and our ofispnng shall have no interest 
in the said polliaput (an impartible one}, but you 
alone shall be tanundar and rule and enjoy the 
eame,”ffiust be construed with due regard to the 
person using them and the occasion when they 
were used. Beli by the ILgh Court, that in the 
present case they were not a release, by tho 
|>erson using them for himself and his heirs, of all 
future Tights of succession which might accrue to 
them as members of an undivided family. Posses- 
Sion under such a rehnquisbment was not a new and 
separate acquisition No question upon the law of 
hmitation can arise between the diSerent members 
of the joint family m respect of the property thus 
held by a single member An estate so possessed, 
free from present co-parcenary rights m others, isnot 
entirely at the disposal of the holder for his own 
purposes. The possessor has only the quahfied 
powers of disposition of a member of a joint family, 
with such further powers, or it may be with such 
restnctiOQS, as spring from the peculiar character 
I of bis ownership. These powers fall short of a right 
of absolute ahenation of the estate. Faretasami 
altos KOTTAi Tevab V. Sauvckai Tevar alias Oyya 
Tevar .... 8 Mad. 167 

la the same case an appeal to the Privy Council 
thisdecmon, however, was reversed, and it was held 
that the construction to he put on the words was 
that they were a renunciation by the person using 
them for himself and his descendants of all interest 
in the polhaput either as the head or as a junior 
member of the joint family, and that their eSect 
was to make the polliaput, with its incidents of 
unpaitibUity and peculiar course of succession, tho 

' 7z 
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HINDU LAW-JOINT rAMILY— confi. 

' 5. POWERS OF ALIENATION BY MEMBERS— 

<onti. 

(c) Oteee MEirenis— eanll. 

property of tlie otter members of ttc familj as 
effectually as if it had been asaigned on partition. 
SiTACsaSA Tetib r. Pebiasaui 

L I*. B. 1 Mad. 312 
s. c. Pebusami r PEWASAin I«. H. 6 1, A. 61 

65. Law in Bombay Presi. 

dency. On the western ride of India a mem* 
bcE of an nndinded Hindn family can, nith- 
out the consent of his co-pare«ners. sell hia share 
in the undivided prooerty. TusAtUAt Aubaidas c 
Ruichajtdba VAiAD B^ruA^•^•A Dirroi 

6 Bom. A. C. 247 

66 . ta alien/tte 

th-zre — Ltahiltl^ to atiaeJiment It la settled law in 
the Presidency of Bombay that one of several par- 
ceners m a Hindu undivided family may, without 
the assent of hia co-parceners, seU, mortgage, or 
othetwise alienate, foe valuable couaderatiou. his 
share in the urdivided family estate, moveable ot 
immoveable- It is also settW Uw in the same 

^ rV..n 4 • . 


DET Bbat V. VEyKATEtn'SASBEAV 10 Bom. 130 

67. fiijhl to oUenntt 

slsn— Cnasent Utli by a Full Boneb, loUowiog 


iierty. 'Tafajram v. Itamchandra, 6 Bam. A C 
4', approved and adopted. Bajtt v Pandarany, 
Mamt, Part II, '<2, disapproved Fabhuva 
BIsSATTAPAr. CttASATA BIS’ CHATSLALATA 

10 Bom. 102 

eg. Mortgage by one co parce- 

ner in iindirided estate — SaU of tntertst x/f 
ont et>~parteTttr — P.ijhis of pnrehattr Partuion. 
In 1843 two members of an undivjdrd Hindu 
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— ccnlf. 

Otheb Mzmbe&s — coalf. 

taLing such account, however, and in maldng the 
consequent dtstnbution, it would be only equitab’e 
that the fhateof the co- pa teener who affecte-d to deal 


I 

I 


obtain poSae<«'‘on of the lind purchased by himself 
the ptttchascT must file asrsmstthe other members of 
the family a partition «uit fa*- the a'c-rtainment of 
the share of the co-rutcener, who«e interest he has 
purchased, as it stood in ] 3 IS, and for the allotment 
to him'vU of that share so far as it can le^rally and 
equitably be identified with the land puicha^ by 
himsetf, and that consequently the suit in its 
present form will not lie. PaSdubaso AstixcBAT 
r. Buaseac SsAPAsmv . . 11 Bom. 72 


69. Alienation by one holder 

of inam — Ryjht of oUenie. Btli, that it was 
competent foraninamdartoahenatea third share of 
whatever latcrcst he himself bad la a family inam, 
to conswictatioo of services rendered m recovering 
the mam itscU ■, and that the mutee had a right to 
have the award made by Ibe decree in the terms of 
the grant.ffhich purported to bestow the third share 
IQ perpetuity. SriTA^Ji T. Patil Sibtau: e. 
RaonrsiTn R. llaBATflE __ 

2 Bom. 48 : 2nd Dd. 45 


70. 


. Mortgage by s cfr-parcenap 


— laebifify 0 / hu «HaK fl/t«r h\t dtotA to eotis/y 
tt« nofljajt. TTbeie a member of a joint Hindu 
family mvhes a mortgage, such mortgage, being 



I 71. -■ ■■ Mortjaje — 

1 Attempt by one to-thartr to morljaje Ait undindrd 
I share oa hu osen oceoanJ— E^tdire sole of porl of 
’ eoeh a thare in exeentioA of a duree ajainft lAe eo- 
sJWjrer. Under the MiUkshara, as admmistered by 


him. as turns' the property of the mortgagor, whose 
right and interest therein had been attach^ asd 
sold Held, that the shareof a co-parcener, beiogin 
the estate as a whole and not m any particular part 
of it, ^ an V>“ a^oertaiuol only by taking a general 
account of the whole estate, making a distnbntioQ 
In accordance with the results of such account. In 


estate. An attempted mortgage by one of them 
docs not create a charge which cau have pnon ty o ver 
purchases at execotioa-sales made bond file and 

wtthout notice of it; such purchasers having a<^ 

quiied the right of compelling the 


B. 31.' reietred to and appwt^. 
iht of the purchaser of the share at a jndiC , 

*n JDayal Lai. v. Juydeep 2sorain . ivj . 
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L. R. -3 Cak. : L. R. 4 1. A. '247, followed, ond 
reference made to the distinction mentioned in the 
latter case, between a voluntary alienation without 
such consent and an involuntary one as the result 
of the execution of a decree against the co-partner 
and a judicial salo thereunder. A father and son 
composed a joint family, holding a ahare of an- 


so solil passed td the father, whose rights therein 
as purchaser at the judieial sales were not affected 

by tl’ -— *» r-— - 

tion • 
agair 
to a 

petty as naa not already been sold, but not m 
virtue of the mortgage B^LOoeixb Das v. 
NiAAittUL . . I. It. B. 15 All. 330 

L.B,80L A.lie 

7SS, — Sale by ore member of bis 

flbare— Aneeslrol tslatt htld jointli/ (y family 
under the Mitaishara — Effect of purtifton— 

On death of vendor, rtyhl by survu-OTship of 
other mernberi— Equity of purchaser to hate a 
lien ayaintt surmiw. As to ancestral estate 
under the Mitikshara, so long as the estate is 
undivided and the share of a member of the family 
is imlcfimte, ho cannot dispose of it witbout 
theconscntofhidco-parceners. Held, that in ajoint 
family a nephew, having taken by survivorship the 
undivided share of an unde, deceased, was entitled 
to recover that sharo from a purchaser, to whom the 
uucle in his lifetime had sold it without the consent 
of his co-parcenere and without necessity Held, 
also, that the purchaser could hare no hen on the 
share for return of the purchase money As soon 
as partition is made — actual partition not bemg in 
all cases essential, as, for instance, where the family 
has agreed to bold their estate in definite shares, 
or a member’s undivided share, in execution of his 
creditor’s decree, has been attached— that will be 
r^;ardcd as sufficient to support the alienation of a 
member's interest, as if it had been his acquired 
property. As regards members of a family bving at 
the time when their alienation was act aside at the 
instance o( another member, the Court, in llahdberr 
Persad v. Jfamyad Singh, 12 B. L. It, 90, justly 
ordered that thoTproperty should bo thenceforth 
poscsssed in defined shares, and that the shares of 
the members who had joined in the sale should be 
subject to a lien for the return of the purchase 
money. But that caso must be distmguished 
from the present. Here the accrued right of aurvl. 
vorship precluded any such course. The nephew not 
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passed to a surviving co-parcener. JIadro Par- 
soAD ff. 3lEmtRAX SntoQ . I. L. B. IB Calc. 157 
L. B. 17 I. A. 194 

73, Bight of Bon to alienate 

joint ancestral property — Mortgage. A mem- 
ber of a joint Hindu family has no power in his 
father’s idetimo to make a mortgage of any part 
of the ancestral family property. Ralgobind Dai 
V. Naratit Lai, 1. L, It 15 All. 339 : L. R. 20 I, 
A. lie, anA Madho Parshad V. MArban Singh, I, 
L.R 18Cak.lS7 ■L.R.47I.A. ISA teferrod to. 
BtuomaTTu Misr v. Sreobriic 

I. L. B. 20 AIL 325 

74. Mortgage — Slttaiihara law 

— Mortgage of undivided shirea in icnnt family pro- 
perty— Consent of ro-aharer. A, B, and 0 to- 
gether formed a joint Mitaksbara family. On tb** 
27th Juno 1872, A an<i R without the consent of 0 
for their own bonefit and without losal necessity, 
oxecuted a bond in faiour ol J and I (defendants, 
2nd party), mortgagbg to them certain joint pro- 


chascil by H (defendaht, 1st party) Prior to the 
institution by J ami 1 of their suit, A, B, and 0, 
on the 2itb August 1881, together mortgagod mou- 
xahs Pipra and Bangra to N On the 13th March 
1884, N obtained an ex parfe decree on his mortgage, 
and in oxecution thereof, tnouzth Tipra iras sold on 
the 2l8t November 1834 Tho plaintiffs purchascyl 


coofirmation of possession, and in tho alternative 
that if the mortgage-bond was vabd tho amount duo 
thereunder and chargeable on mousah Pipra might 
be determined, and the plamtiffs declared entitlevl 
to redeem upon payment of suchamount: — HeU, 
that, although A and B had no authority, without 
the consent of their co-sharer C, to mortgage their 
undivido>I Glares to J and /, yet as the plaintiffs 
derived Uiew title from those mortgagers, they were 
not entitled to recover such shares without paying 
to II, who by his auction-purchase hiid acquired the 
rights of the mortgagees, the money advanced on the 
mortgage-bond of 1872 with interest, and that 
the eamo was a charge on such shares. JIahabeer 
Persad v. Rnmyad Singh, 12 B L. R 90, applied 
in pnnmpie. Saiahari Prasad Sahu v. Foolba*h 
Kerr, 3 B. L. R. F. B 31, and Madho Pmihad 

7z2 
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! Hiij-Dtr lAw-jonri pamii,y-«»« 

6. POIVERS or ALIENATION BY ME3IEEES 

' —contd. 


y. Mehrban Singh, I. L. It. IS Cole. 157: L. Jt 
^ a <i‘stinguished Nxlahant Bantrii 

v.aureah Ckindra MvUich, I. L. R, 12 Cale. 414 
% JamCSA pAItSHAD V GtSOA PaKSHAD 
SiNG^ Habdhaki Lail t. Oanoa Pabshad 
• • . . r. L. H 19 Calc. 401 

Alienation to pay off 


• ' lo TJav air 

to pay debt 

of husband-iJet-uYil o/ o borred debt by the utdow 
^ rt deceased Ihndu. Although a manaeiQc 
member of a joint Hindu family cannot a? auch 
revive a barred debt as against his co-parceners it is 
cornet ent to the n idoiv of a deceased Smber of the 
familj, who represents the inheritance for the time 
bems and in whom it ,s a pious duty to my i”J 
husband’s debts, to bind the reversion by TLoX 

^erefore tiio managing members of an undiviilM 
Hma,. t.mJy, ,fl„ th°. dc.th of Ibo “ndSi 

co.p.ro®o„?oy “s'"“ 

7g !• I*. R. 13 Mod. 189 

«/ V^rehater and L 
Hm h,l (1) The Alienation by a 

S the *”* ‘h® '‘hole 

diaier of ‘^e pur- 

cnaser of such rights m hia own position The nur- 
chaser becomes a sort of tenant in common mth^ihe 
co-parceners, admissible as such to his distribulivo 
share upon a partition taking place (u) Such an 
alienation before partition does not depnVothe ahen- 
hin *" tho joint famS 

(m) As the purchaser does not by tho death of the 
vendor lose his right to a partition, so h» ^tion 
1 not improved by the death of the other *c^Lr 
ceners before partition. (,t) The purchaser likens 

on. A In 1878, th, *» 

boMsS ” ^ I« Seotem- 

tho ho 
interest 
tho pur 
with th< 
no othe 
an Intel 


(e) OxHEB, M embebs— cpnW. 


B. "I’Sh isti" S '.5'-; '»■' 

tot • 

the 

disn 

pun p 


log 


consequently took 


ana k to their respective shares. GiniLixoAPA 
SATwnurs Gidivir r. Na^dapa Chavbasapa Soli- 
• • • . L L, E. 21 Bom. 797 


77. 


- Sale of land 


I not joined m by all eo-pareeners— Partial oppli- 
I cation of eonsiderofion foiforrfs *51 ftindnrj on all 
—Still for e;eelmeiit—Rig7ilt of ptirehaicr. In a 
I ft consideration was expressed to be 

I the discharge by the purchaser of a debt owing by 
I the vendor and secured by mortgage on tho load, 

I and of Auntlrj other debts’whieh had been incurred 
by the vendor for family necessity. lu a suit for 
I ejectment by the vendor's co-parceners, who were 


I portion of tho consideration had' 


liable to the extent of their share of the. mortgage 
debt Held, that in making the purchase defend- 
ant was, with reference to plaintiffs, a mere 
volunteer, and could not as against them claim 
by way of equity a charge on their shares, even 
though part of the consideration had been applied 
towards tho discharge of their joint debt; also 
that, if a purchaser wishes to stand by a sale 
which is only partially valid, he must be content 
with the vendor’s share ; and that, if he wishes 
to repudiate the transaction altogether, his only 
r«.mp>.lppi<, »T.. _ — j«- fn- .1,,, return 


- for the return 
t the considera- 
IPPA Gatodiw 

1. 23 Mad. 89 


78. . Ahenationly eo~ 

pareener — Suit for pojSMsion— Zmita/ion. When 
immoveable property is ahenated by a co-parcener 
in a Slita ksha ra joint family, the co-parceners 
who were not parties to the deed may institute a 
aiutfor recovery of possession within 12 years 
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from tbe time when the atirnee took possesaion 
of the property, Art. 91 of ScKIIot the limitation 
Act not appl>nng to thecasc, Ita^aram Ttvary v. 
Lwhnun Perthad, S IT. li. 15 ; Oirdkaretlat v 
FonfooZaf. L. R. 1 1. A. 23; It R. L. R. W, 
Bhola .YaJh t. Karlitls Kiiien, 1. L. R- 3t 
Calc. 3'2, relied on. Janti ^untmr t. A}tt Sia^A, 
L. R. U I. A. m;!. L. R. ISCalc. 59,distin- 
gnished. A Court will grant relief in the case of 
an alienation of joint family property by one 
co-parcener without the assent of the others 
subject to the equities of the purchaser. J/a&abiV 
Ptrshad V. Ramyad Stngh, 12 D. L. R. 90 
20 R. 192, Jamvna Parshad v. Oanya Parthad, 
I. L.R. 19 Calc 401, followed. Insetting aside 
such an alienation the Court will order that 
the proi>erty should be possessed in defined 
shares and the share of the transferor should 
be subject to the lien of the transferee for 
the return of the parchase-monej. Utld, 
accordingly, that the plaintiffs would be entitled 
to rccorer three-fourths of the property uncon- 
ditionally and the remaining one-fourth share 
belonging to the transferor on payment of tho 
purchase-money within a specified date, failing 
which the claim for this one-fourth share will 
atand dismissed. The death of the transferor 
after the decree of District Judge was passed in 
' favour of the plamtiQs, did not brmg into 
operation the rule of sumTorship so as to deprive 
*the purchaser of his equitable claim. J/odAo 
Par$hadv. llththanSingh, L. R 17 I. A 194 te 
1. L R. IS Calc, 197, distinguished. In the case 
of a joint Slitakshara family where a right is 
vested in all the members jointly the managing 
member may nithm tbe meaniug of 6. 8 of the 
limitation Act give a discharge without tbe con- 
currence of the minor members of the family and 
time may consequently run against all tbe members 
of the undivided family including tbe minor mem- 
bers thereof. Surju Prasad Sin^ v. Khtcabuh Ah, 

I. L. R. 4 All 512 ; a c. 2 All. W N. 114, Fiynes- 
-uaro V. Bapayija, I L R. 10 Mad 436,UaTt 
Sar Pershad v. BhoU Perthai, 0 C. L. J. 3S3, 
393, relied on. Ananda Kuhore Dais Bahah% v. 
Anando ^tiAore Bote, I. L R 14 Gale, 50, distin- 
guished. Annamala% v Muruyata, L. R. 30 I 
A. 220, referred to. Brrywsni Lstr Data 
SuNEER Misser (1909) . . 13 C. 'W'. N. 816 

79. Helease by co-parcener 

— Release by a co-pareener of hts rights tn favour 
of another eo-parcener. In a joint Ilindn family, 
consisting of four brothers, A, B, C, and D. A 
and B obtained their shares by a partition 
suit. In the plaint they stated that they rehn- 
quished their shares of the moveable property in 
favour of C. In a suit by C against D lo recover 
his share C claimed three. fourths of themove- 
.able property. D contended that the relesseby 
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,4 and Bin favour of Ccould not, according to 
Hindu law, add to tbe sbareof Casa co-i>arcener 
Held, that C was entitled to the share claimed 
Peddayya V. Rasialixoam 

I.L.II, 11 Mad. 406 


6. SALE OF JOINT FASIILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PUR- 
CHASERS. 

See Sale ix Execcttox of Decree — 
Joint PBorEUTY. 

1. Sale of interest of one mem- 

ber. The right, title, and interest of one co-sharer 
in joint ancestral estate may be attached and sold 
in execution to satisfy a decree obtained against 
him personally, under the law of the MitaLshara, 
as weliin Bengalasin Bombayand Madras. The 
purchaser at such a sale acquires merely the 
right to comp*' * “•-* • *- *- - — *»■' -n.— 
co-sharers wh 

DeexcYal L* ‘ ’ 

1 ■ . 

L. R. 4 I. A. 247 

SooMRirs Thakoor r CnrxnrR Mos Misses 

8 C. L. R. 282 : 5 C. L. R. 26 

2, i/ifaibAara law 

— Right of purehaur. The principle laid down in 
the case of Dttndyal Lai v Jugdetp Rarain Singh, 
I.L.R.3 Cale. I'JS, that the right, title, and inter- 
est of a Hindu father in a joint family estate under 


V. Nowxit Lai, 

1. L R. 3 Calc. 809 ; 4 C. L. R. 67 

3. Alienation by father, and 

decree against son — ililaLsharalaio— Purchaser 
of son's interest at sale in execution of decre^^ 
Partition Where property belongs to a father 
and aoQ governed by the Mitakshara law, the 
con’e interest vests at birth and is saleable. 
The son may obtam a partition and separate 
possession of his share of ancestral property, and 
hm share, once partitioned, will be Lable to sale. 
There is, therefore, no reason why the interest of the 
soninthe property while undivided shouldnotbe 
sold in satisfaction of his debts, but in each case 
tbe purchaser should bnnga suit to obtam parti- 
tion of the property. Jallidab Sixoh r. Ram 
Lai. ... . LL.R.4 Calc. 723 

4. Sale under decree against 

one member— Purc^cr, right of. The pur- 
chaser of the rights and interests of a judgment- 
debtor who is a member of a joint family, at a 
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title to tlie rights and interests of the other 


( 6126 ) 

HINDU LAW— JOINT FAMniT-e<jnJd. 

A SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PUR- 
CHASERS— fonfJ. 


DIGEST OF CASES. 


6. Eight of purchaser at sale 

in execution of decree— Hand jmr- 

chaser. Although a purchaser at an execution- 
sale can ordinarily get no greater rights than the 


tended on the ground that members of such a family, 
other than the judgment-debtor, contesting a sale 
under a deciee, when shown to he bound to pay the 
debt, for the realisation of which the ealo has been 
brought about, are m equity not eutitleii to rehef 
against a bond ^de purchaser without notice. 


bond fide without notice Gridhorre Latl v. Xnnto 
hall and J/uddun ThaHoor v Xonfo Latt. L R. 
1 1. As 3H , Deendyal Loll y Jvodeep ifaratn, 
I. L. R. 3 Oalo m to L R. 4‘l ; L R- 41. A 
247 , and Ram Sahas t Shea Praahad Stngh, 4 C. 
L. B ’.66, discussed Goxesk Pakdev v. Dabee 
Loyal Sinon . . . C O. L E. 30 


respeut of transfers made by. or execution against, 
the h«Mi of the fandly lias been this, uis , what, if 
there was a conveyance, the parties contracted 
about, or what, if there was only a sale in execu- 
tion the purchaser had reason to think he was 
buying Each case must depend cm its own 
ciTcutostances. Uyooroep Teworv v. Lolls Kan- 
dhjtt Suhay, I L R. C Cole. 74t, distinguished. 
StMtniONATii Pakoy V Goia? SinoR 

I. L. B. 14 Calc. 572 
L. E. 14 L A. 77 

8. Mortgaye ty sons 

of an insane ptrson^SaU in exception of decree— 
5uil by Commstlee to reeo«r jriossession — Pur- 
chaser, Rtyhl! of. Although a co-pattener in a 
Mitakshara family has a right (in a suit properly 
framed for that purpose) to recover the whole jiro- 
perty from an execution-purchaser, subject to the 


8. Mortgage — Milafahara faio— 

Jforbjoje of famly properly by one of several 
eo-aharers sn ajosnt estate. In a suit on a mortgage 
agaiuit a tnetaWc of «- ysiat Hwdu. family govecowl 
by the Mitaksliaro law, the whole of the interest of 
the joint family lU the estate was decreed to the 
mortgagees, who subsequently obtained possession 
of it Afterward<! a suit was brought by another 
member of the family, who had attained majority 
pnor to the mortgage, to set it and the decree aside 
so far as he was oopcerued, and to recover possession 
of his share of the joint family property. Held, that 
the mere circumstance of an antecedent debt was 
Dotin itself sufiScient to bind him, and that the 
alienation was not goexi as against him, unless it 
Could be shown that be had either expressly or 
impliedly given hia consent to the mortgage. 
Uronoop Tewari v Lalla Randhjeb Stoay 

I. L B. 8 Calc. 740 -. 8 C. L. E. 102 

7. Jsidgmenl dthlor'a 

share in }oinl ancestral estate— Htlalshara lam— 
Exeevtson of decree by sale of aveh share — Bighta 
of co'shnrera not being parlies to the decree or j 
eiecufion procetdings—Sale-eerUficnte. The ques- [ 
tioDwasnhether the whole estate belonging to a i 
joint fatoilj , living under the hlitakshara, including I 
the shares of sons or the share of their father alone, i 


iwrcencrs Ram Sahyb BhttkkTit v Lalla 
Lauei: Sabte 

I. L. B. 8 Calc. 149 : 8 C. L. E. 457 

0. Sale under decree against 

adult jnexnberB — Sale ol right, iille, and xnUrsst 


aities to the suit, instituted a suit to recover their 
hares in the property sold. The debt for wluoh the 
roperty had been mortgaged was one i^bich he 
lamtiSs and their predecessors were moraliy bouna 

0 pay. Held, on review, revcrsingthedecfsion of 

r«R9oinan Sakai v. Farsidh Naratn, 





UJ! 
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the defcDd&Dts Id a large amount in rcsnect of ad- 
vances made for the purposes of the trade, some of 
the head members of the family executed a bond in 
favour of the defendants for the amount due, and 
hypothecated certain family properties which stood 
in their names as collateral security therefor The 
amount not having been paid on the due date, the 
defendants brought a suit on the bond against the 
persons nho had executed it, and obtained a decree 
which, however, did not direct that the properties 


fendants, who subsequently, under their purchase, 
obtained possession of the shares of the jodgment* 
debtors and of those of their sons. The decree not 
ha^n^ been satisfied by those sales, the defendants 


instituted. In suits brought, many ^vars after (he 
sales, by members of the family who had not been 
]iarties to the previous suits, to recover their shores 
ill the family properties* — 1/eld, that the interests 
of allthememlKrs of the family bad passed on the 
sales. Per SlnrEB, J — There is no distinction in 
principle between the case of an adult son and that 
of a mipor son as regards a son’s interest in 
ancestral prox<erty being liable to pass on a sale of 
such property in execution of a decree against 
his father only ; but if an adult son proves that be 
would have been able to save the projicrty by 
{laying off the debt out of his jinvate funds, if he 
had hWQ a party to the suit, guerre, whether he 
should not be allowed to have the sale set aside 
on payment of the debt due under the decree. 
Baso Koes V Hcbby Bass 

L L. IL 9 Calc. 495 s 12 C. L. B. 202 

IL Sale under decree sgainst 

joint family property— Iiobi7i/y of famtltf for 
dchtr coniraclrd by to-eharer—Ditli bindiny on 
joint family TVhen one member of a Mitahshaia 
fanuly contracts a debt which is binding not only 
on the persons executing the contract, but on the 
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other members of the joint family to which he be* 
lonn, the creditor has two courses open to him* 
(a) he may elect to treat the debt as u personal debt: 


was the case of Detndyal Lai v. Jvydetp A’aram 
Singh, I. L. S. 3 CaJe. iOS : L. R. 4 L A. 24 ; 
or (6) he may treat the borrower as acting for the 
family, sue him as representing the joint family, 
and, when he has obtained a decree against the 
borrower m that capacity, proceed to sell the right, 
title, and interest of his judgment-debtors (i e , all 
the members of the joint family) or any of them. 
That was the case of Bisittsvr Lai Sahoo v. 
Luchmeiiur Singh, L R. 6 I. A. 223. JtJMOOKA 
Pemao Sixon V. Dio N\r.us SixoR 

I. L. R. 10 Calc. 1 : 13 C, L. E. 74 

12. — Righla of pi/r* 

ehater of eo-thartr'i interut in joint family 
properly. UTien the right, title, and interest of a 


(o and followed. A money-decree baviog been 
made aninst the father of a family, and the decree- 
holder nanng caused to be attached the family 


by the Jlitalcshara consisted of father, mother, and 
minor son at the time of the decree, and the Court 
below bad decreed to mother and son one-third 
each, leaving one-third to the purchaser. A 
second son was bom, and tho mother died pending 
this appeal, the two sons becoming parties in 
respect of her share: Utld, that on this appeal 
preferred by the purchaser, the decree should 
stand, the appellant having got qmtess much as 
he would have got if the decree had been more 
correct m form, as be bad obtained all that he 
would have been entitled to on a partition without 
being left to demand it. Habdi Nabaik Sahu 
r Rtn>EB Febxash Misseb 

LL.Il.10 Calc. 628: L.E.ULA.28 
lA — Alienation — Zia- 

biTify of the joint undivided /ami7y property for 
family dtbUSalt in crtcidion of decree against one 
of family property — Rights of dhtr r^rm- 
btrs. During the minontj of S, a member of a joint 
Hindu fami’y, consating of himse’f, his father J, 
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and bid ancle B, and irbile be ^aa bring under 
the natural guardianship of bis father, Jt sued J 
and II, but not S, as the beira of P, S't grand- 
father, and as the heads and representatives of the 
joint family, to tecover a joint family debt in- 
curred to R by P before 8'« birth, by the saie of 


anu inturesu ui •! auu iii sut-u «..,katu u«.iu |>u>. 
up for sale and "were purchased by R, who look pos- 
session of such estate Bdd, in a suit by S to re- 


the record of the suit m ivhich such decree ivas made, 
and 3 cnuld not recover hu share of eucb estate. 
Bissessvr Lall Sahoo v. Luchtmuiur Singh, L. R. 
d 1. A, 223, folloued Deendycl Lall v. Jugdeep 
Namtn Sin^A, /. L. R. $ Calt. I9S, distmgiusbcd 
RAMSzTaDASv RaoRVBABRat 

I.L.R.3Aa72 

lA - — — ■ " - “ A neeslral ^o- 

pertu of occupancy at fixed raUt — 

Ltahiluy of son for falhcr't de^iU—Purchaser at 
execution tale — Notice. A decree was made against 
a Hindu governed by the law of the Mitakshara, for 
money which he had criminally misappropriated 


HINDU LAW— JOINT FAMiLY-coati 

6- S^tLE OF JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OP PUR- 
CHASERS— «nW. 

15« — — ■ - Joint ancestral 

property — Execution ayainet deceased ton's iiUerttl 
»» hands of the father — Death of J adgment-deUor 
afler attachment and before eale~Civtl Procedure 
Code, s 271. In execution of a money-decree, an 
order was iuued under g. 274 of the Cml Procedure 
Code for the attachment of property which was the 
joint ancestral estate of the judgment-dehtor and his 
lather. The sale u*aa ordered and a day fixed for 
eale, but in consequence of postponements made at 
the judgment-debtor’s request, no sale took place 


decree-holder had. by the proceedings taken in 


Id, — . , - - ■ — — Altenatioa Sy 

father — Co-iharers—Sale of minor's shar^Right 
of jnirthaitr. Plaintili’s father (first deieudaut) 


a vested interest i>y uiriii cieui, kimt, ujai, us lue 
decree was not one fo satisfy which the faanfy pro- 
perty could be sold, being a mere money-decree 


3*^ Calc"' 'j9S, followed.' VES'KATasAur 
NaiK u. KoprarYAs . . I. L. B. 1 Mad. 354 

Mortgage by 


17 , ''n 

father— Minor's interests. The plainti^. 


Kantoo Lall, 14 B. L R- 1S7, and Suraj Runsi 
Roer V Sheo Persad Smgh, 1. L R. S Calc. US, 
be protected as a 6<jnd (W« purchaser for value, 
without notice that the family property was not 
liable to be gold in satisfaction of the decree, but 
must bo taken to have had constructive notice of 
that fact. KLutaata pkasaD v. Bassco Su^oh 

1. L. R. e AH. 334 


No 28 of 1871, a 
rnortcaoe-bond W8' 


decree for money due uiiuei ■* 
. passed against S D. the fatb" 
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■atUchr T*"' — "* — . 

Ix'ing < 

■claim, ■ '■ ; 

prayed ■ • , • • 

sharo might be released from attachment. Prior to 
that suit, the attached property ha<l been sold, hut 
the sale was limited to the right, title, and Interest 
of the father in the joint property ; however, in 
suit No 33 of 1872, the Court, having decreeil a 
partition, further entertained the queatton aa be. 
tween the sons and the creditor of the father ** who- 
tbcT the attachment of the rest of the family pro- 
perty specified in the plaint ought not, in respect of 
plaintiS’s shares, to be cancelltd,’* and decul^ it in 
favour of the creditor on the ground that the debt 
had been contracted for purposes binding on the 
family, and further decided that the property so 
under attachment ought to be sold to discharge the 
debt, and it uas sold accordingly Subsequently 
to the decree for partition, and uhen the defend- 
•ants u-ere divided from their father. S D (who 
was the so’e judgment-debtor jn suit No 23 of 
1871), the house and lands now in issue, which 
formed no part of the property mortgage*! for the 
debt, the aubject of suit No 28 of 1871, were 
attached and sold and bought by the father of the 
present p’alDti/Ia. The question In the present suits 
was whether the properties last mentioned, not 
having been attached in execution of the decree in 


the High Court (JIorqas, C.J., Ikses and Kisn- 
ERSLEv, JJ ), affirming the decree of the Court 
of first instance, that these properties were not so 
liable ; that under the decree and execution-pro- 
ceedings m suit No 28 of 1871 merely the nghts 
oi S D were sold ; that nothing in that litigation 
indicated that it uas intended to enforce the 
debt against the whole property aa a debt due from 
the family, and that the decision in tbo partition suit 
(No. 33 of 1872) covered only what waa then in ques- 
tlon, and could not bo viewed as authorizing the 
attachment of the items of property now in question 
in execution of that decree That the present snits 
were therefore rightly dismissed. By Isses, J. — 
That the praver of the plaintiffs (the sons) in suit 
No. 33 of 1872, so far as it related to the removal of 
the attachment in execution of (he decree in suit 
No. 28 of 1871, should have been at once granted. 
That the creditor in suit No 2S of 1871 had elected 
to Bue the father alone, and that, though it might 
have been open to him (the creditor] to have so 
framed his suit as to hare obtained a decree making 
the joint family liable in persons and property 
having failed to do so, he could not afterwards seek 


niKTir LAW— JOINT FAMILY-fon/d. 

6 S.\LE OF JOINT IWMILY PROPERTY IN 
EXECUTION, AND RIGHTS OP PUR- 
CILVSERS— contd. 


creJilof, in effect instituted against tbemaneivsuit. 
Deendyal Lai v. Jugiup Koram Singh, 1. L. H 3 
Calc. JDS, followed. Tho authorities reviewed on 
the question whether in execution of a decree the 
interests of any but thoso who were actual parlies 
to rt, or those who, on the death of such parties, 
bocamo their representatives in interest, could be 
affected Vevkatarasiavvaw i*. DiKsiiatar 

I. L. E, 1 Mad, 358 
IB. Lights of cre- 

ditors ond piirchastrs— Partition Per IjfXES, J. 
A creditor of an undivided Hindu family as such 
has no right to interreno in a jxartition suit among 
co-parceners, and to claim that tbo debt owing to 
him bo distributed over tho several parcels of the 
family property ao as to charge all the co-parcenera. 
Per Mcttcsami Avyar, J —Although an account is 
taken botiroen co-parccners as a convenient matter 
of procedure for resolving tbcir joint rights and 
Labilities into Bcveral rights and liabilities, this 
docs not create an additional right in the creditors 
of the family to forbid partition until their debts 
are paid, or in purebasen at a Court sale to arid to 
tho determinate interest that has been sold to them 
by a fresh enquiry into tho real character of the 
decree <lebt. VstxiYAMaiAL t>. Katha Cetti 

I.L.B.6Mad. 61 

10 , J/ortgngt by one 

cO'pareener—Suxt to declare shares of other eo- 
parceners fia&ie. C, one of two undivided Hindu 
brothers, hypothecated family property as security 
for money lent The creditor having obtained a 
decree, in a suit brought against C, against the pro- 
perty hypothecated only, the personal remedy being 
bari^ by limitation, attach^ the property hypo 
thecated S, tho brother, and the minor sons of C 
intervened, and their shares in the property were 


the decree against C and having proved that the 
debt was incurred by tho managing member for 
purposes which would render it binding on the 
defendants: Held, that the suit must nevertheless 
be dismissed Choceau^coa SIudali v. Scbbak- 
aya Mudali . . , L Xa R. 6 Mad. 1S3 

20. Slorigoge snade 

by managing brother — Eights of purchaser at Court 
eale. It one of several undivid^ Hindu brothers 
mortgages the fsmUy lands, anil the creditor sues 
apon the mortgage-bond without making the 
brothers of the debtor parties to the suit, and a 
decree is passed against the mortgagor personally. 
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directing pa^rment of the debt and costs, and 
declaring the property mortgaged liable for the 
amount decreed, and the property is subsequently 


i lauiii^ pioperiy, lu jvt.u\et uietr 


Dm V. JoDDDJlOIfl 
2L 


1. 1.. R. 6 Mad. 193 
Suit b>j fo-par- 


m a paitei us luu lauiiiy laiiu, sne otucr co-parcener 
may either repudiate the sale or aSirm it and claim 
bv partition to recover from the stranser bis ebare 
of the parcel sold to irhich the alienation could not 
extend and which has now become his separate 
property. CnrsKx Sa^rass r SralYa 

1. 1.. R, 6 Mad. 186 

Decree on wort- 


pnpe-tond — Btghia of purchaur Where the pro- 
perty of an undivided Hindu family consisting of 
father and eons has been sold in execution of a 
decree against the father only in suit upon a 
mortgage-bond executed by the father to raise 
money for no improper purposes, and it does not 
appear whether the sale was carried out in execu- 
tion of ao much ot the decree as was persouat 
or m execution of the ozder for enforcement 
of the mortgage, the sons m a suit for partition 
of the family property are not entitled to recover 
their share of the property sold front the purchaser. 
Samvasa NaYtmu c. Yxiaya Naytrou 

I. L. R. 5 Mad. 251 

23. - Undivided family 

— Uncle and riephtto-^Deeree ayainst vnele — 
Sale of ance'frai land — Interul of jmrehafer — 
A’ature of dell immaterial K, a Ilinda, the undi- 
videtl uncle of D, a minor, executed a bond whereby 
certain ancestral property uaa h3i>othecsted to se- 
cure the repajment of a sum borrowed by K. In 


in^ suit by D to recover one moietv of the land lo 
A’» po>!session. that whether or not the decree 
Acainst K was founded upon a debt incurred for 
paying a <lebt of D'a grandfather, D was ratitled 


HINDU DAW— JOINT YAMID'Y— conld. 

6. SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION. AND RIGHTS OF PUR- 
CHASERS— conf<f. 

to recover a moiety of the land purchased by A. 
DoBAsaui VajAPpaTAE t>. Atibatiu Diesuatap. 

LIi.R.7Mad.lS© 
24. ■ — — Debt binding 

on family — Suit a^aiTMf one of too undivided 
brothera — PeraonaJ decree — Altaekment of family 
property — Effect of decree. The creditor of a joint 


attached the family property. In a suit by the 
younger brother to set aside the attachment quoad 


guished. TmABaoAVAsnia r. SaxnmBaia 

L D. B. 8 Mad. 208 

25. - 


- Mortgage by 

father^uil to enforce againai manager of family 
— Deeres for sale— Attachment— Order ^or eaie of 
property — ■Sale of right, title, and interest — JUghta 
of purchaser. T, a Hindu, and bis son P, executed 


made tor sale ny a uarraui, aaieu oru a/euemm 


that os the mortgagee intended to enforce his 
rights under the mortgage by sale, and the Court 
loteodedto sell the house as mortgaged property, 
K was entitled, by virtue of luS purchase, to 
recover possession of the house. Diiaessur 
Sahoo V, Duchmeaivr Smgh, L R 6 1. A. -3.. 
referred to and followed. ItoiSHifa'fA v. 

L L. B; 8 Mad. S8S 

20, Mortgage of 

uaiTij properiy by son Juriny fafier'a 
hseace how far binding on the famd’J — ■Ji'hryu 
salt of such mortgaged properly in 
money-decree against father — Rights of ^ 
at such a sale. The land in dispute ‘‘■e 
trai property of Zf and his son. J, , j 

bersof an undivided Hindu family, .. _ . 

been mortgaged to one B, to whom the father and 
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«/, lur j>uyuK‘nk ol lui ueui*« 

compromise B's entire claim for 11200, which he 
obtained on loan from the nlainiiil, to whom hogare' 
'aseecnrityo mortga^ witn possession of the land m 
question. The plaioUQ continued In possession 
until he was dispossessed by defendant No. 2, who 


rsneed to J, should bo decreed to bo paid by the 
defendants. Both the lower Courts rejected the ] 
plaintiff’s claim. On appeal by the plaintiff to 
the High Court ; — Btld, that the plaintiff’s claim j 


nordid he assume to act far him when he mort- 
gaged the property. The mortgage to the plaintiff 
was therefore to bo regarded as the act of J in his 
IndiTldual capacity, and as such could recciTe no 
ratification by the mere reticence of his father. 
The plaintiff, howerer, bating been in possession, 
«as entitled, if be could establish hu title to a ben 
on J’* share, to be put into possession jointly 
with the defendant if the latter’a title was proted. 
PartL Hari Pbemji v. HAKasicnasD 

I. L. B. 10 Bom. 363 

S7. — - Joint and wn- 

itctiled property — Debts of <Zecfa*<d member — 
^ahifity of hts interest J, a member of a joint 
Hindu family, felt two sons, R and S. 8 borrowed 
money upon a simple bond, and, afterhi* death, the 


itwas the Joint property of^and himself, and could 
not be attached and sold in aatisfaction of S's debt. 
Held, that, on the death of S, bis interest passed to 



execution • • 

fJunsi Koe* ■ " • 

148. and . . i* • ’ 

7 AIL 731, referred to. Balbiuda& r. BisniSBJK 
L L. B. 8 AU. 495 


HINDU LAW— JOINT FAMILY— con/J. 
0. SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PUR- 
CHASERS— confJ. 

28. Ijiahilily of an- 

cestral estate for separate debt of deceased co-par- 
cener. Undivided family property is not, in the 
hands of aurrinog co-parceners, generally speaking, 
liable to separate debts of a deceased co-parcener. 
Where therefore a ILndu, undivided in estate from 
hia father, died separately indebted to the plaintiffs, 
who obtained a decree against the father and wife of 
the deceased, as hia legal heirs and representatives 
to recover, from the estate and effects of the de- 
ceased, the amount of their debt and costs, and 
60 ught,in satisfaction of thedecrec, to attach a shop 
which during the beftime of tho deceased and sub- 
sequently to his death bad been in the possession of 
bis father, there being no proof of any separate 
estate of the deceased having devolved upon his 


fore the plaintiffs could not render the shop avail- 
able for their claim. In the Bombay Presidency 
the share of one of the co-parecners in a Hindu 
undivided family in the ancestral estate may, be- 
fore partition, be seized and sold in execution for his 
separate debt in his lifetime Such a co-parcener 
cannot, however, by simple voluntary gift or by 
devise, alienate bis share to a stranger, so as to 
bind hia surviving co-parcenera after hts decease. 
The purchaser, mortgagee, or other ahenee, for 
valuame consideration, of such an unascertained 
share, cannot, before partition, insist upon the 
poasesaionof any {larticiilar portion of the undivided 
family estate. The mortgagee or purchaser of a 
abare in the undivided ancestral estate of a Hindu 


possessionofsuch portion can, on partition be given 
to the murtgagee or purchaser, without injustice to 
prior encumbrancers or to co pareencr«, it is the 


mortgageo or purchaser. Quart Whether, in the 
event of it being impossible, consistently with the 
nghta of others, to give possession of the portion 
ii]ortgag«>d or sold to the mortgage© or purchaser, 
he would be entitled to be recouped out of such 
other portion as might, on partition, be allotted 
to the parcener whose share in the special portion 
had been mortgaged or sold The attachment ol 
a parcener’s share in the family property under 
an ordinary money-decree should go against the 
a^re, right, title, and interest of the judgment- 
debtor in such parts of the family property (naming 
and desenbing them) as the judgment creditor 
ran specify, and against his share, right, title, 
and interest in all other parts of the family pro- 
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petty. Kalyanhhai v. Moliram Jamnadas, 10 
£om. 37S : Vasudev Bkat v. renkaUsh Sanbkav, JO 
Bom. 139 ; and Faktrapjta v. ChanapfKi, 10 Bom. 
I(i2, commented on and distinguished Ooot PtnAad 
V. Sheodin, 4 N. IT. JJ7, approved. Udaram Si- 
TABAM V. RaHU PANDtTJI . . 11 BoZCL T6 

29. Moriga^t made 

hy one ea-parcener tetlhoul consent of the others-^ 
Onus proiandt. Where joint family property la 
mortgaged by one parcener, in order that it may 
bind the co-parceners, the mortgagee must prove 
affirmatively that the mortgage was assented to by 
the other co-parcenera, or «aa necessary for 
family purposes. Lnt Morji v. Vascdev Mo 
reshvab Qawptoi: ... 11 Bom. 283 

OoonuN Mlsseb i>. Hoobdar Sisoh 

1 N. W. Ed. 1873, 271 

30. ■ — — - Suit fa execu- 

tion of decree of one of several eo paeenera' share 
in joint family property-^Right of purchaser— 
Bight of parceners to partition. The purchaser at 
a Court’s sale of the right, title, and interest of one 
of the co-parceneis lo the undivided estate, by his 
verttiicat«i under s 250 of the Civil Procedure 
Code, can take no more than the interest of such 
co-^rceDerin the property disposed of, as a member 
of the united family. Course pointed out as to the 
ascertainment of what that interest ts, and how the 
transaction can be made good for the benefit of the 
purchaser of a co-parcener's interest in a paitieiilar 
piece of property forming only a part of the common 
estate. vYheie. however, the purchaser got into pos- 
session and held it with such an accompanying right 
as the judgment-debtor could transfer to him — 
Held, that the purchaser was m as a tenant-m-oom- 
mon with the judgment-debtor’s co-parceners, and 
that they were entitled to possession in Common 
with him, and might enforce their right for a share 
of the enjoyment, or for a definition of the portioas 
la wMch each \>acty future was to have a cole 
interest. Such co-parceners, however, are not, en- 
titled to eject the purchaser wholly from a defined 
moiety of any particular portion of the j’omt pro- 
jierty Mauabaiaya bin Parmaya v Tihaya bin 

Appaya ..... 12 Bom. 138 

31. Alienation of 

joint family property — Mortgage hy manager — 
Decree against manager — Sale i» execution of 
decree. O, the brother of the plaintiff, executed a 
mortgage to the defendant during the plaintiff’s 
miQonty The deed recited that the money was 
borrowed to pay off a family debt, and to defray 
family expenses. The defendent sued O on the 
mortgage, and obtained a decree A bouse, which 


share in the property by virtue o! the sale to Wm 
onder the decree obtained against 0 alone. I/eld, 
also, that the plaintiff was entitled to be put into 
nossossion of the whole houre, the defendant being 
left to his remedy by a suit for partition. Tho 
plaintiff, however, having cLiimed only the restora- 
tion of his half share, the decree was limited accord- 
ingly. IfeI(f,also, that It was not competent for tho 
Court in this suit to go into the question whether 
tho mortgage by O was binding on the nurioi 
plaintiff. JlABtrn N^rayan v. LrnriiAVD 

I. L. B. 0 Bom. 564 

32. Son’s liability 


followed BlDKAJI RAMCaANDBA OKS V ilAbll- 
VINTIUV ShRIPAT KnOPSAR .en 

I, L. R. 8 Bom. 489 

Decree against 

father alone for unsuured debts— PurchasY ® 
sale in execution of such decree— Linbthly of family 
properly— Sons, lloio far such decree and snle 
binding on Where father alone is sued, not 
orpresslyin his representative capacity, and without 
his sons being joined as co-defendants, for iinsecuted 
debt contracted by him, whatever be the nature 
of such debts, the decree docs not hind the interest of 
the sons in the family estate Nor when tlie judg- 


JAUUHI . . . • — 

3 ^ Decree against 

file father alone— Attachment of family property 
in execution of such decree—Son's interert to «« 
family property tehen bound by decree against^ the 


is sold under proceedings taken against the 
alone, the son’s interest is bound, unless tne 
n show that the sale was on account of an ooiig • 
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tion to nhich he ms rot Buhicct. The /sthcf is, 
in fact, the representative of the family Loth in 
transactions and in suits, subject only to the right 
of the sons to prevent an entire dissipation of the 
estate by particular instances of wrong-doing on 
tbo father’s p.irL Jioaniui LanuBiiai r. Vw- 
BiiCEANDAS JaGJivAKDSs . L L, H. 11 Bom. 87 

35. Ciiil Procedvre 

Code, A(t VIII of IS50, * SGI — fneulioit of 
decree against a member of an vrtdinded family 
by sale of his personal interest in the family estate 
which teas an im;iar(i'&?e raminifari , such tnlerest, 
.by reason of the death before the sale, consMtinj only 
of the rents and jirofils then tineoUeeted On a sale 
of the ncht, title, and interest in an impartible 
zamindan in execution of decrees against the zamin- 
dar, the head of an undivided family, the question 
was whether (n) only his own personal interest or 
(6) the whole title to the zamindan, including t^ 
interest of a son and successor, passed to the pur- 
chaser. The proclamation of sale, purported to re- 
late to (a) onl^s and between the debts of^ro- 


under execution, sot having ^en incurred by the 
late zatnindar for any immoral ^^urpo«e, tho 


Court had sold If (a) only jras |)ut up for sale. 


cm" ClIETTIR I SiiGlLI ViBK PaXDlA CIUSSa- 
TAiiBiAR . I. L. R. 10 Mad. 241 

L. R. 14 I. A. 84 

38. Decree against 

on tindiiided brother — ilortgage of joint pro- 
perty. .-I, an undivided member of a Hindu family, 
mortgaged part of the family property by way of 
coDditional sale to B, to secure a loan B having 


in execution. Held, that the decree, not being 
passed against the joint family or its representative. 


TnnniA . • - 1. L.xu 10 Miui. Lau 

37. Purchaser at 

a sate tn execution of a decree directing sale of fht 


HINDU LAW— JOINT FAMILY— c.ntJ. 

6. SALE or JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OP PUR. 
dtASERS"^onh/. 

tehaU right, title, and interest of grandfather 

Assignment by grandsons of the same property sub- 
sequently to suth sale, Egeet of. In IWa, 5 mort- 
gaged certain ancestral property to the first defend- 
untfora termofninejcars. lnl8G4, 5 bcingthen 


for re-tnal .'gainst this order of remand, the 
defendant appealed to the High Court UeU, 
restoring the decree of the Court of first instance, 
that the language of the decree showed that the 
intention was to make the land itself liable for 
the debt, and not merely S's interest. Ryhis 

E urebase the defendant was to be regarded as 
aving bargained for and purchased the entire 
interest in the land A'anomt Babuasin v Jlodhun 
J/oAutt, / L P 13 Cale. 2f, followed. Saeasim 
S nsT V. SiTAiuu Suet . L L. R. 11 Bom. 42 

38. — 2Iortgage by 

father — Decree eutiejuenfly fo father's death 
against eldest son as heir of father— Minor sons 
not partiesSale in exeevfton of family property 
other than that comprised in mortgage— Suliequent 

«ui< by minor sons to recener their shares Minerr 

sons when bound by decree oyaintt eldest son at heir 
of father. One K mortgaged certain land to B, 
and died leaving four sons, nr , R and three minor 
plaintiffs. Subsequently B brought a suit on the 
morigageagainst X by his hiir, for the amount 
due, end obtained a decree whereby it was ordered 
that the amount should be recovered from the mort- 
gaged property, and if that prosed insufficient, 
from the other estate of the deceased The minor 
•.on' were not made parties to that suit, nor was R 
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SINDIT LAW— JOINT FAMILY— -onfcl. ’ HUJDU LAW— JOINT FAMILY— contf. 

6. SALE OF JOI^•T FAMILV PROPERTT IN ' A SALE OP JOINT FAIItLY PROPERTY IN 
ENECCTION, AND RIGHTS OF PDR- EXECGTION. AND RIGHTS OF PUR- 
CHASERS— conW- . CHASERS— conti. 


sons were therefore bound by the saje, unless they 
conTd prove that the father’s debt bad been io- 
curredioran immoral and impro|'er purpose. The 
cav? was accoriUngly sent back for trial of *n issue 
upon that point, wvth a direction that the burden of 
proof should he upon the phintiSs. Jarcav 
Buabvshet c. Jovtv Kosoii 

L L. R. 11 Bom, 361 

89. — — — ■ . - - Jfanojfr, tfrerre 

fijrtinst^—Sale ja exrcuban 0/ sucA detrcd 
Am inferest on/jf— E/fecl o/ aafd cn aiartJ of 
<0‘parccn{ra not partus to the suit, A sale under 
n decree obtained ajramst the manager o! a Hindu 
fanuly only passes the right, title, and interest of 
those who are parties to the suit Accordingly, 
where, in execution of a decree obtained as-iinst two 
of the brothers of the pUmtiO as managers in » suit 
to which the plimtifi was not a party, the bouse, 
which was the family property, was sold; — i/dd. 


IvisnisiTn . . I, L. R. 11 Bom. 700 

40, — — - — 0/ 

/i>mi7v preperty b'j f ilAtf—Dceret a^unsl f<Uh<r 
enforciTi) morija^t—Dtertt for money (lyotnst 
(ather^^sU tn exeevtton of derree-^Rujhts of sons 
Tlie tQcmbcTi of a. joint Hindu {aoulT broosl^' 
«uit3 in which they respectively prayed ior decrees 
that their re«ji«tiTe propneurr nihts in certain 
ancestral property might be declared, and that their 
intercats m such property, which were about to be 
sold in execution of two decrees against their f«ther, 
initht be exempted from such av'e. One of these 
Irercca was for enforcemont of a hypothecation 
bv the p’amtifl’s father of the propertv in suit. It 
was admitted on behalf of the plaintiJs in connec- 
tion with thU decree that, although the judgment- 
debtor was a persoa of immoral character, the 
creditor had no moans of knowing that the monevu 
a.Jcanecd by him were likely to be apphed to any 
other purpose than that for which they were pro- 
fessedly borrowed, namely, for the pnrpoae of an 
itidigo factors- in which the family had an interest. 
1{(U, that the plaintiffs were not entitled to any 
declaration in respect of the cxecution-procoedings 
onior the decree for enforeement of hypothe- 
cation. The second of tho decrees above 
referred to was a simp'e money-decroo for the 
I'nneipal and interest duo upon a hnndi exeented 
bv the father in favour of the decree-ho’der. The 
siut tcrnjmaiing la that decree wns brought against 
the iMbct aJone, and thedebt was treated as Ws 
Separate debt llelJ, that the Creditor’* remedy 
waa to hare bronzht his suit, if he desired to 
obtain a doerco which could execute against the 
f«m3y property and not against the father*# inter- 
est only, and if ho could maintain such auit, 
either against those mernbers of the family against 


whom he desired to execute Ins decree, or against 
the father as head of the family, expreash* or im- 
pliedly, sumg him in that capacity ; but that, not 
haring taken this course, his decree 'vas not in- 
forcible against the plaintlfl’s tights and iateresta 
in tho Attached property. J/offtiyua Chdtiar v. 
Sanyili Virapandta Ch!nnatn)tf»ar, 1. L- R. 6 ilaJ. 
J. dtslinguiihfsl. Xanotni Hxinostn v. .IfofAua 
ifohuti, I. L. It 13 Cafe, ‘JI, and Ba«a JJiit v. 
J/aWa/ StKy\, I. L. R. S .4Zt referral to. 
BaLBrnSorenr, Ajcdoia P.'usin 

L L. E. 9 Ail 143 
4L . . - - - Fraudulent Ay- 

pyircafion fcy fslher~-SitU upon the perfonal 
otl«.*i(vQA o^aiArt the (aC'er only — Honey-deerce, 
Sale in trecution ef-^^ale-eertificate referriny to 
oiri iniftests of father only in joint family pro- 
perty—Suit by sons for der/arofioa of riy^t to their 
— Form of decree. If a jiersoa m imsjas- 
6ion of property which originally be'onged to the 
memberi of a *jotot Hindu famiU' of whom the 
father was one can produce as his (focniaent of title 
oh*y a saie-certificate showing him to have bought, 
in execQtioD of a mocey^eeree against the father 


Hindu family eireuted a deed whereby be hypolbe- 
cateii certain Eamm.l«i propertv, covenantmg 
to iwt tho mortgagee in proj>rieury potoc^iffo 
thereof jf the debt should not be paid on a certain 
date. This tranMctioa aftenrards tiOTC-I out tube 


The auction-purchasers, having obt-amei posses- 
sion. asserted a right to tho who'o of the joint 
familv ciitite, upon the ground that, as the judg- 
ment'-dehtor was father o! the fami'y, the decree 
must bo assumed to hare been passed against him 
in his capacity as karts, and that the other meajbe.a 
of the famdv. were therefore bound by the dtcv« 
aoJ sale. Tho other members brought a suit to 
recoverpossession of thew shares. SrU, that, ina^ 
much as upon the terms of tho sa'e-certific-vte no - 
mg more p^ol to tho detcudaats^^at^ the^ 


might come in and claim a partition of that share 
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HINDU LAW—JOINT FAMILY— <on<<J. 

C. RAT.r. OF JOINT FAMILY PROPERTY IN 
EXECUTION, ‘AND RIGHTS OF PUR- 
CHASERS— conW.^ 

OMt of the joint estate. Per MAitsioOD, J , that the 
plaintiSs were entitletl to Buocecd on tiio further 
ground that the debt for which the detreo against 
the father was passed was immoral within the 
meaning of Hindu faw. iS’imMunaiA PanJe v. 
Coiap Singh, 1. L. R. 14 Calc. S72 : L. R. 14 
14 I. A. 77 ; DrentliMl v. Ju<7'letp .Voroin Sin^A, 
L.R.4I.A. 247 :1. L.R.3 Calc. 195; and Ilur. 
dty Karain Sahn s. Ruitr Ptrhafh J/naer, L. It. 
II I. A. 29: I. L. R. 10 CaU. 929. referrcl to 
Ram Sanii V. Kewal St\cB I. L. D. 6 AIL 072 

42- ■ Hiiatahara law 

~Sale of joint family properly tn execution of 
decree, as the result of a mortgage ly managing mem- 
5er— EiafitTify of shares of members of family not 
parties to the decree. Although some of the tnembers 
of a joint family had not been mado parties to a amt 
upon a mortgage effected by the manajmg rnembers, 
the entire family estate w as bound by the act of the 
latter, and passed at the Bale in execution of n decree 
upon the mortgage. Whether the shates of all were 
bound depended on the authority of (boso vho 
nxfcnted tne mortgage. Dy this authority they had 
to raise money to pay a debt owed by the family as 
joint members of an ancestral trading firm. The 
managing members of a joint trading family, banng 
p«ri>ortcd to mortgage the family estate, *to pay a 
debt duo by the firm were sued upon it by the 
mortgagee, who afternards purchased the property 
fit the eTccution-saV. In a suit brought by the 
latter attainst the other members of the family to 
obtain a declaration that ho had purchawl the 
entire family estate, the defendants, without 
showing that the mortgage did not lalulW biod the 
family estate, contends that, not having been made 
parties to the suit, they were not affected the 
decree, and their shares had not passed at the sale 
in eiecution. field, that, as the defence was 
rubstantiall) on the latter ground onlv though there 
was every opportunity given to the defendants to 
r.aiso the former ground also, the suit nc".d not be 
remanded ; and that the who'® estate had passed 
to the purchaser A'nwmi Babuasin v Slodhun 
Mohun, 1. L. R. 13 Calc 21 L. R 12 J A 
1, referred to and fol'owed Purnd Xaratn Singh 
y. Honooman Sahay, I L R. S Calc. S45, referred 
to and approved Dxet-iT Ram v Sfrns Cneyn 
I. L. R. 16 Calc. 70 
UB,UEA. 187 

4S. Sale of print 

family e'tate in exeeultoit of decree vpon the fafhtr's 
debt — Exonernfion of son’s share only where debt 
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HINDU LAW— JOINT FAMILY— conti. 

A SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PUR- 
CHASERS— conW. 

lieen parties to the decree, unless the sons can 
establish that the debt has been contracted for an 


decree against indebted fathers, in a family con- 
Kisting of fiithers and sons, charged tho family 
estate, and the sale in execution was not merely 
of tho ri^t, title, and interest of the debtors, 
but of tho property being such interest. On this 
other hand, before the sale notice was given on 
behalf of tho sons that the property ivas ancestral 
and joint. IJeld, in a gait on behalf of the sons 
egainst tho purchaser at the sale to recover their 
t^harcs, that it was for the plaintiffs to show afSrma- 
ti\ ciy that the debts « ere contracted for an illegal o>- 
immoral purpose, and that to establish general 
extrasagaoco against tho fathers was insufficient. 
It was not necessary for tho purchaser to show that 


s .* 

I ‘ I I , •• 

44. Decree against 

father— Sale of ancestral utate in execution of 
money-decree — Son’s rights anti Unbililies. A 
purchased the ba'/.sbare of the judgment-debtors 
m certain immoveable family property, at a Court- 
sale held in execution of money-decrees agiinst B 
and his brother, who were members of an undivided 
Hindu family. £'s undivided son sued A—B and 
the remaining members of his family being also 
joined as defendants — to recover a share in the land, 
aUeging tbathisinterest wasnot bound by the sale, 
but be did not prove that the debt for which the 
decrees were passed was immoral, and it appeared 
that A bad bargained and paid for the entire estate. 
The plaintiff was a minor at (he time of the sale, and 
B was not the managing member of the family. 
Odd. that the Court-sale was binding on the plain- 
tiff’s share A'artomi Rohuatin v. 3Iodhun llohun 
L. R. 13 1. A 1 I. L R. 13 Calc :i, discussed 
and followed Kurmu-i Beiri i Ktshava Sham- 

BAOA. . . . I. L. R, 11 MaA 64 

45. — Decree on mort- 

gage for ancestral debt of family — Jlinor. In 
a suit by a minor to set aside a sale in execution 
of a decree on a mortgage for a debt of his fAther’»— 
Held, on the merits, that the debt for which the de- 
cree was p3««ed. beingafamilyandance^tntl debt, 
was binding upon the whole family, including the 
pbiotiff, who was therefore not entitled to disturb 
the execution-purchaser. Daji Himat r. Dhieaj. 
RAM Sadaram . . . L Ii. R, 12 Bom, 18 

4A Ancestral pror 

petty — Alienations by father — Son’s Habilit'/ fo- 
faiher’e debts — Purchaser — liofiee. MTiere a Hindu 
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HTtrcU LAW— JOINT PAMILY— fonfJ. 

6. SALE OF JOINT FA3IILY PROPERTY IN 
EXECUTION, AND RIGHTS OP PUR- 
CHASERS— conli. 

governed by the ILtakshara law seeks to set 
aside his father’s alienations of ancestral proper- 
ty, if the alienees are purchasers at Court-eales held 
in execution of decrees against the father, it is not 
enough for him to show that the debts, for which 
the decrees were passed, were contracted by the 
father for immoral purposes, it must also be shown 
that the auction-purchasers had notice that the 
debts were so contracted. The points to be de- 
termined in such case are — (i)U’hat was the in- 
terest that was bargained for and paid for by the 
purchaser 7 Was it the father’s interest only, or 
was it the interest of the entire family 7 (ii) Were 
the debts for which the decrees were obtained, 
under which the property was sold, contracted for 
immoral purposes ? and (lii) Had the purchaser 
notice that the debts were so contracted 7 Suroj 
Buiw Koff V. Sheo Pro3hAd Singh, L R. 6 I. A. 
i8 ; I t. R. S Cale fl', and Nanowu Babuatin v. 
Modhun2Iohun,L.R,13J .4.i,'7 L. R. 13 Calc, 
m, followed The plaintiif sued in 1833 for parb- 
tion of ancestral property, consisting (infer aUn) of 
certain thikana which had been sold in execution of 
decrees passed against his father. The plaintiff 


HINDU LAW— JOINT rAMILY-cosfef. 

6. SALE OF JOINT FAMILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PUIU 
CHASERS— con ft/. 

Periath JItsser, /. L. R. 10 Calc. 626 (where the- 
sale was only of whatever right, title, and interest 
the father had in property), distinguished, llcf- 
AKS0I Na\XDP V. ISIMUDI KXhAKa RaIUTA 

GotmoAK 

I. L. R. 12 Mad. 142 : L. R. 16 L A. I 


- Money-decree — Daree agaiml 


48. — 

father alone~~PurchaseT at execulion-sale under 
such decree — How far such sale binding on the 
interest of the sons not forties to the suit or execu- 
tion-proceedings. In the case ot a joint Hinda 
family whose family property is sold by the 
father alone by pnvate conveyance, or where it ia 
sold in execution of a decree obtained against him 
alone, the mode of determining whether the entire 
property or only his interest m it passes by the sale^ 
IS toinquire what the parties contractedaboutintho 
case ol a conveyance, or what the purchaser had 
reason to think he was buying if there was no con- 
veyance, but only a sale in execution of a money- 
decree In the case of an cxecution-eale the mere 


lue property to be som is bov a coiupioie lesu xuu 
piainbil claimed certain property from the defend- 
ant, alleging that he bad purchased it from » tmid 
person who had purchased it at an auction-sale' held 
m execntiOD of a money-decree obtained against the- 
first defendant alone. The first defendant was the 
lather of the remaining defend^ts, and they con- 


nothing to show that the purchasers bargained for 
and paid for the entire family estate. Moreover the 
plaintifi's possession and enjoyment of the tbikans 
in question was never disturbed, though the shares 
had each a separate possession of distinct portions of 
the ancestral property. Eeld, that, under the cir- 
cumstances, the father’s interest alone passed to 
the aucUciQr-pu.ciiIui.8eca. Kb-csusaji Lakskmas o. 
ViTHAL RiVJi Rexge . I. L. R. 12 Bom. 025 

47. Ancestral zamin- 

dan sold in execution of decree for money against 
the father, including the son's right of succession 
—Belt not immoral. A sale in execution of a decree 
against a zamindar for his debt purported to com- 
promise the whole estate in his zammdan. In a 
Slut brought by his son against the purchaser, 
making the father also a party defendant, to obtain 
a declaration that the sale did not operate as 
against the son as bcir, not aSecting his interest in 
the estate, the evidence did not estabhsb that tho 
father’ debt had been incurred by him for any 
immoralonllegal purpose. Held, that,theimpeach- 
ment of the debt failing, the amt failed, and that no 
partial interest, but the whole estate, had passed by 
the sale, the debt having been one which the son 
was bound to pay. llardi Harain Sahu T. Ruder I 


GASIPATA V. filATtJAtPA 1- Af. AC. xd XJOUx, UO-. 

49 ^ Honey - decree 

against deceased meatier— Execution after judg- 
menl-debh^’s Jeath against 


meat-debtor’s death and a subsequent pirtibon, 'o 

I. .. — t. .... the interest 


tsheshar,'l.L.R.8Alim, referr^ ^t‘An*302 
itoPbasadv. SitaRasi R- IAA 

50 Money - decree 

wiut father— Attachment of anctflral estate. 
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HINDU DAW— JOINT FAMIDY— conM. 

0. SALE OF JOINT FAMILY PROPEUTY IN 
EXECUTION, AND RIGHTS OF PUR- 
CHASERS— conW. 


denied by tbe decree-holder. It vss held by tho 
lower Courts that nothing more than tbe father’s 
share was bable to be attached, as the eons were not 
parties to the decree. Jlrld, that the nature of 
the debt should be determined, since tbe creditor’s 
power to attach and sell depends on the father’s 
power to sell, which again depends on the nature 
of the debt. A’anoint £a&uasm t. J/od&un J/oAun 
L. R. 13 1. A. 1 il.L. B. 13 Calc. HI, discussed, 
and followed. RiuisadaK v. RAJAOorAtA 

I. D. H. 12 Mod. 600 


61. Monty • derrtt 

ogaitut faiher — Auelion-pnnha^tr at such aofe. | 
la tbe absence of special circumstances showing ! 
an intention to pat up tho entire interest of the 
family in the pro^rty sold in execution of a mone^- 


Smhhunaih V. Golab Sing,L.Il H I. A.77 ; I. L. 
K. 14 Calc. 672. Maboii Sasoakam v. Badaxi 

L 1a B. 16 Bom. 87 

62. ■ Money - dteree 

agatn$t father— ‘ExicuUon against eon after the 
death of the father— Ancestral ^perty t'n the hands 
of the son — CmZ Procedure Cade, 1S82, s. 234. 
A money-deeree obtained against the father of an 
undmdra Hindu family can be executed after 
bis death against his sons to tbe extent of the 
ancestral property that has come into their hands, 
eren if the debt has been incurred for the eole 
purposes of the father, provided that itis not tainted 
With immorality or illegality. Uhed Hatiiisiko 
f. Gouab Biuiji . . I. D, B, 20 Bom. 985 

63. Son’s liability for father’s 

debt — Decree agatnst father — Son's interests icAcn 
not affected by sale. ^Vhen ancestral property is 
sold ID ''xccution of a decree again-t a Ilindn 
father, there are only two cases in which the son’s 
interests do not pass under the sale: first, when 
they are not sold ; second, when the debt is not 
binding upon the sons by reason of its hariDg been 
contracted for an illegal or immoral purpose. Jo- 
BABSiALr. EESATn . I. li. R. 24 Bom. 349 

54. , Sale of joint 

family estate «n execution of o decree agatnsl the 
father upon debts cen^roefei Jy Aim — I^abitily of 
son's share— Alienation by father. It is only on 
condition of the son’s showing that the fatber’adebt 
Las been contracted for an illegal or immoral pur- 
pose that the son, upon a decree against the father 
alone being executed by the attachment and sale 
of tbe family estate, can^c’aim to hare the liabOity 


vor,. n. 


HINDU LAW— JOINT FAMILY— con/d. 

6. SALE OP JOINT FA5IILY PROPERTY IN 
EXECUTION, AND RIGHTS OF PUR- 
CH.\SERS— confd. 

limited to tho father’s own share under tho Mitak* 
shara law. In tho absence of such proof, whether 
the entirety of the family estate has b^n transferred 
at tbo sale in execution or not, h a question of fact 
in each case dependent on what was understood to 
be brought, and has been brought to sale. Nanomi 
Babuastn r, Modhun Mohun, L R. 13 I. A. 1 : 
1. L'B. 13 Cale. 21, and Bhagabut Pershad Singh v. 
Girja Koer, L. R. IS 1. A. 90 : I L. R. IS Calc. 
717, rvfcrr^ to and followed. The description of 
the property in a certificate of sale as the right, title, 
and interest of the judgment-debtor is consisted 


Nath Sahai . . , I. L, B. 17 Cale. 684 

8 c. iUnAum PEnsjuD v. MUnKnirnA Nath 
Sabsi . . . L. B. 17 L A. 11 

65. I — Detrte against 

Hindu father— Interest of undivided son — Ctrii- 
fieateof sole. In execution of a decree for sale passed 


60. Decree against manager for 

debt due by the family — Sale »a execution 
of such dfcree, effect of, on the other co-sharers, 
though not porfiM fo the decree. ITie plaintiffs 
and their brother R were m joint occuMtion of 
certain thikans in a khoti village. E, being the 



'Sa 
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HUTDD law— joint FAIaLy-<r«ilA 

JOINT FAMILT PROPERTT Df 
E^CCTION, AND BIGHTS OF PDB 
CHASEB S— con U. 


lion tUe shares of the plajoliffs, u n-rfl as 

to the auetion-pttrchascrs. 

Cote TO -I. 
sls%man IVn. 
m. 700, and 
. J?. 5 Bom 

uieuuieo. mni \ mm.e..lAtR.MiriTO*c 
L Ih H. 14 Bom. 587 
/ Mortgage decree— i/onasot 

dtU due iy falser of jotnt family— Sale in mru- 
fion of decrte-EffKlcf foie on fn^ntcra o/ famay 
not made parlies. BTjen in & tnortsaffe suit the debt 
» due from the father, and after hia death the pro- 
perty « broucht to sale m execution of a decree 
tome of the heirs of the mart. 
k Propertj is eoW. then the 

l!! cannot be permitted 

tL o^J^Uen that they ate not bound by 

Pr“«p5e of lair applies as much to a 
Hindu family ftoremed hr the Mitakshara law as to 

7/ J- ^ 
ji fa!’ A^uf^Ac/l.b, r K<fO. I. L. R. 

'^^f'Tcd to and followed. DirataTa 
t. BmvAJi DnoNDo 1. 1*. R. 20 Bom. 3S8 | 

Owcafrol properf:, by father of faf/l fan, 

w mcr//ap<-^Ca/-< e^eeuhonef dttree— 
of the right, title, orui intereil told. J mort- 
his family property to C. Sahsequentlv C 
Pot a decree upon hfa morteage and purchased the 
property at an auction-sale held in execution of the 
d«r«. In a emt brought by C's son against the 
el'l possession of the propertT :— 

language of the 

eiortgage-deed, there could be no doubt that the 
Wire ^mily property was intended to be mortcaced. 


i^i^BlLAL t. Oa>4LTa UaJABt 

L Zk ^ 15 Bom. 293 


HENDD law— joint PAiriLY— fontj. 
6. S.4LE OF JOINT F.'VMILY PROPERTY IN 

cSsE”K.,f''° 


rertv—Ealhl. . DooinM 

toW.IV- 0/ Icmil, rnptTt,-Fu„t,„J 

of . In . mt for specific pcrfonaance 

obS?^ . Ihc IJoiiitia 

_bt.inoi , firs,,, .puost Ibe detendoot (or tb. ™ 


*■> cjccouoo of th., decree. ,Le pUioM .Iburhed 


the frbole of the propert.r, irliich the' drirndsnt 
bad .greed to sell. A ir.rr.nt for sale tr.« dntp 
issnM and claims were adrertised for. The sons 
of the defendant thereupon appeared before the 
Comnuaaoner and claimed to be entitled to three- 
fourths of the property, which they alleged was 
aecestral. Their claim was not iavesligated, but 
to tore time it was agreed that a note should be 
made in the proclamation of sale, that the sons 
claimed to be interested in the said lands and 
premises on the ground that thev were ancestral, 
and that the one-fourth share of the defendant only 
could be sold by the attaching creditor. Under 
this proclamation, the right, title, and interest 
of the defendant in the property were sold- At the 
sale the sons gare notice of their claim, thep™* 
petty was duly sold, and the purchaser was put 
into possession, the claimants being Asposscs'ed. 
The claimants then took out a summons under 
a. 332 of the (y— « , n.j, ..m — ,-*»■- 

purchaser to a • i. 

leslortd to poss 
debt due by • 

plalsbfl could enforce, if necessary, against ances- 
tral property in the hands of the defendant to the 
extent of the whole interest therein of the defendant 
and his sons, as it was not an immoral or illegal 
debt; (u) that, a'-uming that the property ia 
4)oc«(ion was ancestral, what the purchaser lionght 
was the whole property, and not merely the right 
which the defendant might hare as the father o{ 
the familr to a share of it on urtition. The 
plaintiff eVidently did not acknowledge any right is 
the claimants, but intended to sell the rery largest 
ncht the defendant might hare in the property, 
which, as the Jodgmcnt-debt was one for which 
the faiaUy property was liable, was the whole estate 
of the joint f8mily;(iu) that the purchaser, who 
bad bought the whole of the rights of the family 
in the propertr, was entitled to the possession 
of what he bought, and was not required to file a suit 
for partition, b^ause the shares of all the co-parce- 
ners bad passed to him ; (it) assuming that the pro- 
perty was ancestral, the claimants were not in pos- 
eesstoQ on their own account, and were therefore not 
entitled to be restored under a. 332 of the Civil Rro- 
cedure Code. A member of a joint Btndu family 
cannot eay that he is in pos.«e3sion of any particular 
portion of the joint property on his oven account. 

His possession is the possession of the family ; (t) 
what all the sons were entitled to was to try the 
fact or nature of the debt doe to the plaintiff, in a 
suit of their own. In such suit they would hare to 
prove that the debt was not such as to jostif r the 

sale. Cooteeji Bran r DewsetBhojs 

LLE-WBom. 718 

I 80. - Eeeeslio’* of 

snorfyige-dtcTte ogainet tAe eUale of a 
judgmenl-diUor, member of a joint family under 
' ^tldlshamlaieSurtitOT^ip—Uisda hie. On an 
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HINDU LAW— JOINT FAMILY— j 

C SALE OF JOINT FAMILY rROPERTY IN 
EXECUTION*, AND RIGHTS OF PUR* 
CHASERS— conIJ. ^ 

«ppljcat»on for tbe execution of a raortj;*gc-dceree 
tlic following btJer was made : “In tins case the 


ASrainst his estate. The heirs of the judgment* 
debtor objected to the application on the ground 
that, the decree having been passed against their 
father alone it could not be executed against the 
joint family estate, now th-'ira by operation of 
Mttakshara law. Udd, that, inasmuch as there was 


: L- J! €/. A SS, relied on Karnntat<t 
IJanumantha v. Andul'urt Uanumay’ji, I. L. It. 
£ JIad. S32, distinguished. DiKi PERsnaD v. 
PaBhATi Koer . . I. L. R. 20 Cale. 895 

eL Debts incurred b; agent 

of Joint family— JiitulrAora foie— .Suit and 


members of a joint Hindu family, sought to re* 
cover a share in certain properties on the allegation 
that they were joint family properties, but wTong- 
fully sold in execution of a decree ujon a bondexe* 
cut^ by their paternal uncles, Land and one R& 
The family was a trading family, and earned on a 
moaey-Jending business under the supervision of 
L and S. One Z HI bad dealings with L and S, 
and m the course of such dealings, he deposited a 
certain sum of money vith them, for which the 
above bond was executed.in which certain properties 
belonging to the family were pledged as sccunty. 
Subsequently, Z Jf sued on this bond, obtained a 
decree, and put up the properties for satp, which 
were purchased by some of tbe defendants, who 
disjiossesscd the plaintiffs The share of tbe pro- 
perties advertised for sale, certified in the sale* 


leierrcu lo. xiuu.aiso, luai, me saie iiaiuig Decs 
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HINDU LAW— JOINT FAMILY— confi. 

0. SALE OP JOINT FAMILY PROPEP.TY IN 
EXECUTION, AND RIGIITS OF PUP,. 
CILiSERS— coflfd. 

tinder a decree in respect of a j‘oint-dcbt of the 


Cale. 8I5.‘ Bmettur LaU Sahoo v. Lvchmu$ur 
Sinyh, L. R. 6 1. A. 233 . 5 C. L. R. 417 : Nnnomi 
DabnAim V. Jfodhun Jlofuin, I, L. R. 13 Cak. 21 ; 
Dauliii Ram v. ilehr Chand, L. R 14 I. A. 1S7 : 
I. L. R 15 Cale. 70; Oaya Dm v. Raj Banei 
Kvar, I. L. R. 3 All. 191 ; Ram Narain Lai v. 
Dhoimat Praiad, I. L R. 3 All. 443 ; PhvX CAand 
%. Ladmi Chand, 1. L. R. 4 All. ISC; Remoh 
Dosiee v. 2Iohun Dwsee, I. L R. 5 Cale. 192 ; 
R.iio Kooer v. /furry Dai», I, L. R 9 Cale. 495 ; 
Samalbhai Xathubhai v. Somt<Atar, /. L. R. 5 
Bam 3S; and Hart Vt(hat v Jatram Vilhal, I. Z. 
R 14 Ram 597, referred to Held, further, that in 
exeeution*proc^ings tbe Courts will look at tbe 
aubstanco of the transaction, and will not bo dis. 


PERSaXt) StN'OB V. SlDEB LtL. RAJXTJltAB XuL 0. 

SadebLai. . . . I. L. It. 20 Calc. 453 

82. Decree egalnst manager— 

Family deii — ZfaJifit'i of familif pnperty^SaU 
in execution of decree— BiyWs of auetion-pnnkastr. 
Where tbe manager of a joint Hindu family 13 
sued for the recovery of a debt, and his right, 
title, and interest m the family property are 
sold in execution, the questions which the Court 
has to decide in determining the quantum of 
interest which has passed to tho anctioa-purcbaser 
are (i) whether the debt was one lor which the en- 
tirety might, by proper procedure, have been 


of the family A decree was passed against them 
as A'arepresentatives, directing the recovery of the 
debt by sale of A’« estate, in execution of this 
decree, A’t right, title, and interest in certain 
faxnilyproperty was put up to sale. Held, that the 
eale affected the rights of all the members of the 
joint family. Under the circumstance, what was 
meant to be brought to sale was the right, title, 
and Interest of the family of wh'cb A had been the 
raansger, and tor the benefit of which the debt 
had bwn incurred. Jaskibai v . SlAnsnzT 

LL.B,18Bom. 147 

63. iIttaJeshara laxe 

— Sale of joint property in execution of deeret 
against faiJitr— Decree for damayee for theft or 

8a2 
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HINDU LAW— JOINT FAMILY— conW. 

6. SALE OF JOIl?T FAillLY FROPERTf IN 
EXECUTION, AND RIGHTS OF PUR- 
CHASERS— conW. 

nUapproprialion — AnUcedtnt itlt — Pioui of 

sons to ya’j father's debt — Bond-fide purchaser. 
Equities of. In execution of a decree for damages 
for theft or misappropriation against 21 and S, two 
of the members of a joint ILndu family under the 
Jlitakshara law, ancestral property of the family was 
sold, and the purchasers tooh possession In a amt 
by the sons of -V and S and several other members 
of the family for recovery of their interests >o the 
property ; — Held, that there was no debt “ antece- 
dent ” to the decree in this ease ; that even if the 
right to obtain damages for the theft or rmsappro- 
pnation could be said to have created a debt,” 
the debt was tainted ivith illegality or immorality, 
the sons were not under a pious duty to pay the 
debt, and the interests of the sons did not pass by 
the sale Held, also, that the purchasers in this 
case were not entitled to the equities of a bond fide 
purchaser, as the decree, if examined, would have 
put them upon mquirj'. PiREiUK Diss v. 
BiuTTU Maijtos . . I. L. R, 24 Calc. 072 

04. FamihjAebt, /lo- . 

tilCfl/ of familq properti/ lu exectirioa of — De- 
ene against a manager — Parties, non-joinder of 
Where family property is sold in execution of a I 
decree, obtained egainst a brother as manager of I 
a joint Hindu family, for a family debt contracted | 
by his father and iutnself and a brother, the in- i 
terest of all the members of the family passes I 
to the auction.purchaser, though they have not i 
been joined as parties to the suit or to the ese. I 
cution-proceedmgs. Bzuka v Csindru I 

I. L. B. SI Bom. 010 ■ 

05. — Benaret echoed 

of law — Joint famih/ fropeTty — Ancestral pro 
verhj assigned to wife tn lieu of maintenance, Ikvo- 
lution of — Collateral succession — Decree passed 
by mtstaht against father, Efiect of, on sons — 
Sale in execution of decree against father-Par- 
chase by decree-holder — Interest passed by sale — 
nature and extent of wofAer’s share tn joint famtl'j 
properly, Eature and detoluUon of A Hindu, 
governed by the Benares school of law, died 
leaving a joint family consisting of four sons. A, S, 

C, and D, and a widow, R, to whom he assigned an 
ancestral mouzah in beu of her maintenance All 
the sons predeceased |he widow, C and D dying 
childless. After the widow’s death, a sepamtioa 


HINDU LAW— JOINT FAMILY— contf. 

6. SALE OF JOINT FAJIILY PROPERTY IN 
EXECUTION, AND RIGHTS OF" PUR- 
CHASER*;— con/i. 

was no allegation of wrong against the latter and 
no finding in the Court’s judgment to that effect.- 
In execution of this decree, U caused the interest 


said mouzah — a three-fifths m their own right and 
a one-fifth in right of their mother. Among the 
objections raised by the defendants and pressed by 
them on appeal to the High Court it was urged 
(i) that out of the four-anna share, two annas 
were acquired by O collaterally from his uncles 
(7 and D, and therefore were not “ancestral pro- 
perty ’’ of the plaintiffs. Held,, that the mouzah 
m question retained the character of ancestral pro* 
jierty during the Wetime of the widow E, and that, 
upon her death, it devolved upon her grandsons E, 


was conclusive as to tne nanmiy oi u, uuu i-w 
plamtiff could not raise any question on the ewt- 
ence of a debt binding on them JfeW, mt the 
.. ..a. ........ .4 — ..ll;a.^lrfv^-n«^lnwlnv that there 

A execu- 
5 family 
• Proshad 
A. 8S ,* 

Luchmon Doss v OiTiatiut o/,oaa/iiy, .i. L- R. S 
Calc 8S5. Nanomi Raftwaim v. 2Ioaun JfeTiun, 

1. L. It II c,t!. SI i- It- II I J 

Eal V- Jugdetp Haratn Singh, / E. R.S Calc. 198 
L R 4 I A.Z47: Hanley Narain Sahu V. Rooder- 
perkash Mxsser, I. L. R. 19 bah- 93S : L.R. U 
I A 2S : and Simbhunath Panaay v. iJolao oing, 
I. L, R- 14 Cate. 572 : L. R. 14 I A. 7i. 
referred to (in) It was further urged that the 
claim being for a four-fifths share, the present suit 
should bo treated as one for partition, and shares 
distributed according to the state of the family on 
the date of the suit, and in that case plamtiff a 
< t- , -t-.-n -* ♦Kbit vriritllBr WOuld not Stana- 
ued. 


d 

/ 

• > d 

recovered a decree for4 annas of the mouzah id 1864, 
and Q also recovered a similar decree for 4 anoae in 
1866 Some time after H brought an action for 
mesne profits and recovered a decree in 1875 against 
Jlf, bcir of E, and also against Q, although there 


*47/ 

iser, 

. L. 

(lT> 

. id 2 
-six 
pro* 
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HINDU LAW— JOINT rAMILY— <-onM. 

SALE OF JOINT FAMILY rROPEHTY IN 
EXECUTION, AND RIGHTS OF PUR- 
CHASERS — cwc/J. 

portioD&tc eliarc of the mother, pasaed ahsointelj 
to the purchaser, and plaintiffs could not recorer that 
portion of the share. Il€ld, that the mother was 


referred to. Besi PansHAli f. Puiun Ceakd 

I. li. R. 23 Calc. 262 


66. Suit for redemption— Joint 

Sindii famxhj — ilortgagt o/ anctsirai jiraptrlt) by 
^athtr—SaU vndtr dtgnt on mcrlg'jgt-^utt by 
tom to Ttdetm /Aeir inferestj. Where ancestral j 
property of a joint Hindu family has been I 
sold in esecution of a decree upon a mortgage ' 
executed by the father, no suit for redemp- 
tion of their interests is maintainab’o by the sons 
upon the ground solely that they were not made 
parties to the suit under the decree in which the 
ancestral property was sold. SinjA t. Ja» 

^ni, I. L, R X5 All. S14 ; Banke Rat 7. Ragkubir, 
8. A. No. C41 of 1003, decided Cth Augiut 1904, 
followed. Oirdhartt tall 7. Kanloo Loll, L R 

1 I. A. Jll, refereed to. Lsl Srsac c PvtAtiDvit 
StKon(I005). . . I. L. R. 26 All. 182 

67. - Suit on promissory not»— 

Suit agaiiut father and eon on prontseory note 
given hv father — Son exemitcd from habilUy on the 
note— Lc&i'h/y of eon at member of a )otnt 
famil'/. In a salt brought against father and son 
ia a joint Hindu family upon a promissory note 
executed by the father alone, the son was exempted 
from liability on the note on the ground that be was I 
DO party to it : in other words the suit as against 
the son was dismissed. A decree, however, was 


HINDU LAW— JOINT FAMILY— confd. 

7. SUITS FOR POSSESSION— confd. 

the lower Court in bohllng that the plaintiff had 
failed to proro his right to exclusive possession , 


claim in the plaint was only for exclusive possession. 
NaiuKBiui VioHJiBnu v. RasenoD Pbemciusd 
( 1001). . . . I. L. R. 28 Bom. 141 

2. Right to sue on 

behalf of eo.pareeners—diimttation Act (XF of 
IS77), e. 22— Civil Procedure Code {Act XIV 
of J8S2), s. 32 — Suit to recoier poiseasion — Suit 
bif one of the plainlige as manager of the family — 
Right of manager to sue — Objection as to no»-;oindcr 
at a Me stage — Joinder of co-platntiffs after the 
penol of limitation — Limitation. A suit to 
recover possession of a house was originally 
brought by two plaintiffs, the second plsintiS 
being described as the manager of the family. 
Sub^ffuently at a late sta» of the suit, the de- 
fendants baving raised an objection of non-joinder 
of patties, the other members of the family who, 

* , tr of 

. ■ bnt 

• • • ‘ pro- 

the 
‘cree 

and dismissed tti* suit as iiiue-rarrea utiuer a. 22 
of the Liit.itation Act {XV of 1877). Held, revers- 
ing the decree of the Judge and restoring that of tho 
fust Court, that s. 22 of the Limitation Act (XV of 
1877) does not in itself purport to determine 


I 


7. SUITS FOR POSSESSION. 

L Co-parcener, right of— P<w- 

jMjicn— 5uil by cO‘parcener for exclusive 
^session — Failure to prove nghl to exclusive 
possession, but right to joint possession 
prated — Decree for joint possession. The plaintiff 


Court to award such relief as muy be given io the 
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HINDU LAW-JOINT FAMILY— eonW. 

7. SUITS FOU rOSSESSION-conc/ti. 


at an early stage, the objection on the acore n{ want 
of authorization^beiiig one of o character, which it 
trou^d clearly bo ojicn to tbo defendant to waive. 
GpntVAlTTA f. Dattatkaya (1901) 

I, L. B. 28 Bom. 11 


S. PARTITION. 

1. Purchaaer of portion of pro- 

perty belonging to a joint Hindu family — 
rartition — Such purchaser eompeUnl to oUaiit 
paritlion of o part only of the property ^N>cAa>rf 
by him. It 13 competent to the purchacei of pro- 
perty belonging to a joint Hindu family to have, 
if he is so desirous, a portion only of tho propertj, 
which ho lias purchaseil, partitioned . ho w not 
bound to include in hia suit for jiartitiun tho 
whole of tho property which he has purchnsed. 
Sreemati Padmamant l)ast v. Srimtls joyrtdamba 
Dost, G B L It. 134 followed Ram Mohan Lai 
V. Mol Cuand (1905) . I. L, R. 28 All. 89 

2. . Right to sue /or 

partition of a portion of the joint family 
property. One of two brothcia, who formetl a 
joint Hindu family, sold Ins own lotcrfst in 
a portion of tho joint family property. Held, 
that it was competent to tho other brother to 
auo for partition of his share m tho property so dealt 
With without ashing also for partition of tho remain- 
der of the joint family projicrty. Lichmi Narain 
V Janli D'is, I L It. 23 All 213, and Sulramunya 
ChcUyar v. Padmiuialhn Chellyar, I. L. It. 10 
Mad. 267, followed Rau (Dhvtian v. Airnniv 
Prasad (1005) . . . 1. L. B. 28 AH. 60 

8. Bight of minor member of 

a joint family to eue for partltion-Vomt 
family — Minor Held, that a minor member of a 
joint Hindu family may in&tituto o suit for and 
obtain partition of his eharo m the joint family 
property if there cvist circumstances such a^ 
in tiie interest of tho minor, render it advisable that 
ius share should lie set asKic ami secured for him. 
BnoLA Nath r. Ghasi Ram (1007) 

I. L. B. 29 AH. 373 

4. Family arrangement — 

Amongst co-jureenere not to partition, to sihat 
extent binding. Persons jointly entitled to lands 
mny, as amongst themselves, como to an agreement 
as to tho manner in winch they will mutualEy enjoy 


motive (or tho arrangement is proved, tho Court will 
not consider tho < 7 uan/u»r» of the conMilerstion loo 
nicely 11 v L It. 2 Ch. Apju 

294. Uhtro in return for binding themselves not 
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HINDU LAW— JOINT FAMILY— cemW- 
8. PARTITION— confei. 

to Bue for partition, the parties obtained a right to 
taho advances from family funds in excess of what 


5, Partial partition— Llmita- 

tlon Act, Act XV of 1877, Soh. II, Arts. 32, 
127 — debts recovered by one member after 
division ta Hiatus, right of other members to rccoier 
Iheir slMres, falls under Art. 61 and not 127 — 
Funeral expenses, luibility for. Wlicro a partial 
partition is provetl or admitted to hare taken 
place between members of a Hindu family, 
the presumption is that there has been an entuo 
partition l>oth with reference to rights and pro- 
perties. Where tho greatest portion of tho pro- 
perties !ia\ o liccn divided, and where tho parties 
eubaequcntly continue to live separately and have 
separate accounts, am) there is no managing 
jDorober of the family and no reason h shown 
why tiiey ahould liavo been continued joint in re- 
apect of the other preiicrties, tho parties must bo 
conswleretl as Jiavmg become divided in status. 
Hlicre tho members of a joint family becomo 
divKied in status, no member has a right, on behalf 
of the others, to recover any debt due to tho familj p 


ehalam Rumnwinyfi, Z. Xi R. 6 
followed. The principle that the possession of one 
tenant in-cemmon IS to bo doomed possession on 
behi^ of all, and limitation begins to run only 
after the e-cclusion of any tcnawt-in-common or 


of tho family funds; but where, at tho partiiiuii. 
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nnmr law—joint family— < oneH. 

8. PARTITION— 

• *n agreement is made rcpanlint; such ci|>cnsc«. 


Sight to account — ParUtum, 

still for — C/nim /w thare 0 / fp<e>fc »f«m» 6"^ lo 
cfaim fer a general aceoanl- Under the 
ehara law, a member of an undiTided family 
who sues for partition, and who has not been 
cxcludcxl from the family, is not, unless ho estab- 
lishes fraud or misappropriation, entitled to tall 
upon the managing member to account for his i»9St 
dealings with the family property. .45ho!|eh«nrfar 
Eoy Cbcvdhry Pynri JfoXan 6'iiAo, S B. L R 
3/7, not followed Xeraym bin Rotn;* c. A*rtffto;i 
Durgn)i, I L R. 2S Bom. 201, followed. Where a 
pJaintiS, suing lor partilion, prajs for general 
account and claims a snare m specific items alleged 
to have been receiied by the manager of the 
family, and attempts to prove the receipt of such 
Items, be will not, on failing to prove such receipt, 
bo allowed to cUlm a general account Bala- 
ZBisnxA iTsa v. JtTJinrsASft Itrn (19^8) 

I. L. R. 32 Mad. 27X 


HINDU LAW— MAINTENANCE 

Col. 

1. Natcbe OP Btonx .... 

2. F01»I OP AlXOtVASCE ASD Calctla. 


TIOS opAsiount .... 5101 

3 AnEEAtis OP Maistesasce . . 6160 

4 Effect op Death op Recihekt . 6108 
6 Rioht to DIaijttesakce — 

(a) General Cases . - 5I6S 

(6) CoscuBisE .... 6169 
(C) DAUQHTEtt ... - 6170 

(d) Giukdsiotdeb .... 6171 
(«) Grandson .... 6171 
(/) iLLEOITIMaTE CbILDBEN . . 6171 

(3) Mother ..... 6176 

(b) Mother-is-law . . . 6177 | 

(l) SlSTEB-rS-LAW .... 6177 I 

(;J Slave 6179 

(I) Son 6179 ! 

(l) Son’s Widow .... 6180 I 

(m) Step-mother .... 6181 ' 

(n) Widow 6ie5 

(o) Wipe 6204 

fi. Babdasa Pbopertt. . . , 6209 

• See Decree— Form op Decree — ^JIact- 
tenasce. I 


HINDU LAW— MAINTENANOE-conw. 

See Parties — Parties to SriTs — 3 Iain- 
TENANCE, strrrs POR. 

L L. R. 2 Bom. 140 
1. L. B. 7 Mad. 428 


1. NATURE OF RIGHT. 

1. Nature of right to mainten- 

ance — RigM not based on contract. Ordinarily, 
the right to maintenance does not rest upon con- 
tract. It is a hahility created by the Hindu law, 
and arises out of the jural relation of the Hindu 
family. It is enforceable in numerous instances in 
which thcro is no connection with contract. 
SiDUNOAPA t'. SiDAVA . L L. R. 2 Bom. 624 

2. Charge on Immoveable pro- 

perty — A claim for maintenance held not to 
be a charge upon immoveable propert 5 '. Beer 
C ncKDER Manikhya V. Raj Coomar Nobodeep ' 
CddnderDeb Bormoxo 

I. L. B. 0 Calc. 635 : 12 C. L. E. 465 

3. Danpatra In favour of 

water— J/ainfenonce, grant for — Consirvetton— 
Absotute estate, thovgh donee's heus vrongly enu- 
mtraUd — Ayautula stridhanSveieeston^—Dts^ 

fossessxon h<j notural guardian by untrue represent- 
ation — Decree for possession — iJesne profits. 0 exe* 
cuted in favour of bis younger sister a danpofra, 
which declared that tbe'doDor did of his own free 
w ill make a gift to the donee of an eight annas share 
of a certain mouzah for her maintenance. The 
document further provided that “ you (the donee) 
shall pay the annual Government revenue of the 
said share to tlie Colleetorate and get your name 
registered ” to that extent “and enjoy possession 
during your lifetime On > our death, your husband, 
eons, grandsons and other heirs in succession will 
continue to enjoy and possess. The power to dis- 
m — .» i._ - *. ,.-i„ «. I, — — M -I- — in‘ in your 

■ Held, 

. bat the 
pparenk 
d, were 

totended to succeed as such, //e/d, further, that 
the property having been given to the donee, 
when married, became her “ ayautula stridhanf" 
so that on her death her only unmarried daughter 
became entitled to euceeeil to it m preference to 
her husband. The donee died on Slat May 1879 
and thereupon her husband apphed to have his 
name re^stered in lieu of the donee’s, falsely stating 
that she had died childless and bad his name regis- 
tered on the 27th ilay 1830. The present suit was 


tamed a decree for possession it was held, that 
having regard to tbefaet that the plaintiff was 
dupossessed by her natural guardian and that by 
means of an untrue representation she was entitled 
to get zacme pro&tslrom the date ct her mother’s 
death and not merely for three years before suit. 
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HINDU LAW— MAINTENANCE— conli. 

1. NATURE OF RIGHT-concW. 

BiSAjfTA KrjtiRi Debi V. Kasusssta KrsuM 
Debi (1905) . . . L luTL 83 Calc. 23 

8.C. 10 C. WJT. 1 


2.IF0BM OP ALLOWANCE AND CALCULA* 
TION OF AMOUNT. 

L Impartible raj— JWoifonce io 

younger soru — Matfera trAi'cA may it considtnd in 


Eources of income, whencesoever derived, possessed 
by the incumbent of the raj. Minssn PaRTab r. 
DtaGBUiSisoB . . I. L. D. 21 AIL 233 

2. Power of Court to fix main* 

tenance — Busiand and tfi/« — ITi/e TtatdinQ apart 
from %ushand. A Qnl Court has power to fix the 
rate of maintenance payable by & husband to his 


84 W. R. 428 

5. — — Form of allowance— Fired 

annual Burn— Share of income — ITidotf. Ioaca«e 
where a Hindu widow is entitled to mamtenaoee. it 
is better to award adzed annual sum and not a abate 
of the income of the estate. r. RausaEr^t 

L L. R. 3 AIL 777 

4. ■ Asatgnment cf 

mortgaged property aa matnfenanee of a tcidoic — 
Suiseguent redemption of the mortgage— Vi" tdow' a 
right to the redemption money — Form of decree. 
A field held in mortgage by the family of the parties 
was assgned to a widow in the family for her main- 
tenance when the family divided- The mortgage 
money was sub*equently paid into Court m pur- 
suance of a decree for redemption Held, that it 
was clear on the assignment that the widow was 
entitled to the money just as she was entitled to 
the field, i €., to the usufruct of it fox her life. 

fj .tXrBmUXTlT f. yT«VTTt\f4T. 

L L. B, 21 Bom. 747 

6. Calculation of amount — 

Maintenance of tndoirs and daughters. The ques- 
tion of the adequacy of the maintenance grants to 
widows and daughters must depend in each case 
on its own peculiar circumstances. DisoBrWDHOO 
CBOWDEY V. IUJMOH15TS Ch O W DS Y 

15 -pf. R. 73 

6. ^ MatnUnanee. 

tcidoie'a rtght lo-~Arreara of mainienatiee, A 
widow has by Hindu law a tight to xnamtenapee, and 
the amount u to be determined on a considexation 
not merely of ber absolute necessities, but also of tbw 


HINDU LAW— MAINTENANCE-conM. 

2. FORM OF ALLOWANCE AND CALCULA- 
TION OF AMOUNT— COTfJ. 

cuenmstances of her family. Saktaebeai r. Bni*' 
TAjrJi Rajb Giut/i Zakjaesa Drsninrsn 

1 Bom. 194 

7. TTWoir's tnain- 

tenance — Separate aarings. In a suit by a widow 
against her step-son for separate maintenance 
on the ground of lU-treatment, the Court held 
that, the ill-treatment being proved, a reasonable 
mainteDance ought to be provided. Taking the 
income tax return as evidence of the amount of 
defendant's income. R25 a month out of an 



u.gibuuuuu i.uicu a ixiuuu u luuw u eApevLcu lo 
live in j< a inatter of ceremonial observance rather 
than of law. HntsT Monrx Bor r. NrasraEa 

25 W. B. 474 

8. - Stridhan—Btndu 

leidoie. Semile : The stridhan of a Hindu widow 
should be taken into account in determining whe- 
ther and to what extent she should have mainten- 
ance assigned to her. SavirsiBU r LcxnnBaJ 
I, L. R. 2 Bom. 673 

©. - . TalualU matt’ 

able property— Jevela. The fact that a widow has 
in her possession 3ewel3*and other property unp^ 
ductive of income does not deprive her of, or diminish 


Court. Theguantiimof maintenancetobeawarfrf 


SaTHtTATITY 

1 B. L. R. P. C. 

IL 


1 ; 12 Moo. L A. 397 
10 W. R, P. C. 17 

■ WidoieSlyle of 


22. - Annual prorecds 

of husband's share of family property. A Rmdu 
widow is not entitled to a larger portion « 
annual yroduco of the lamilj property 


tioua defence— Beduction of maintenance. 
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HINDU liAW—MAINTElTANCE— conf* 

S. FORM OP ALLOWANCE AND CALCULA- 
TION OF AMOUNT—eonli. 

v:Wch 60010 ol the cletocnts vq dctcrmlaing whot is a 
BUitablo amount of maintenance for a Hindu \»>dow 
out of her deceased husband’s estate were con- 
sidered. A Court is not justified in reducing, as 

. 1 .-J , .l.t...... «_ ^ 


14. 7ncrea«e or tfe- 

tTtnse for sui^c><r( cou.se. There is nothing in (ho 
lair to prevent an increase or a decrease of the 
amount of maintenance allowed to & Hindu rridow, 
should BUfiicicnt cause bo shown for either. The in* 
creace, if altoived. should be made from date of suit. 
SREERAII BHCTTACttiBJEE V. rODROMOOKnEE 
Debia ... . . 9 W. R. 162 

16. iridoio’s second 

suit /or maintt/uinet~-Enhmeemtnt o/ rule of mam* 
(enonee — lin judien/a. A Hindu sndow in 1867 
obtained a decree for maintenance against her hus- 
band’s co-parceners, but the decree created no 


circumstances had changed Iltid, that Oio decree 
in the suit of 1807 uas not a bar to the present 
suit. BijsoARtJ AiruALf. VuaYAJtACin Reddiar 
I. L. B. 22 Had. 176 

16. ■■ iredoto — litduC' 

iionol amount, ground for. Htld, In a amt by * 


17. — — — _ In estimating the 
amount of maintenance which should be atloned too 
Hindu uadow out of her husband’s estate, regard 
should be had to the value of the estate as gauged by 
the annual income denvab'e therefrom, to the posj- 
lion and status of the deceased, and to the posi- 
tion and status of the widow, and the cTpenses 
, involved by the religious and other duties which 
' she has to discliArue- A'ltfo Kissoree Do$nt r 
Jogendro Xalk ilulhcl', L 5 I A 55, and 
A'arAar Singh v. Dirgnath Kuar, J. L R. 2 AIL 
407, referred ta Per MAmioon, J. — ^The amount 
of maintenance should not be determined with 
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18. . ilaintenanct of 

tei^oio ig Arr hushand's brothers and nephew — 
De<it& of the plaintiff's husband prior to his father's 
death. In a joint Hindu family governed by the 
Kitakshara law, the property of 8, the father, con- 


person in her position of life, but also the means of 
the family of ber husband. Uittekisioree Passes 
V. Jogendro A’afA MulUtk, h R. S J. A. 55 : 
Sdi«nt V. Rup Singh, J. L R- 12 All. 658, referred 
to. Detj Persap i'. Gukwavti Koeb 

I. L. B. 22 Calc. 410 
18. Suit for reduc- 

tion of maintenanee where fund from tcAicA it is 
paid has decreased — Right of suit. A Hindu lady 


firm having diminished, the proprietor of the same 
brought a suit for the reduction of such rate of 
maintenance. Heid. that such suit nos maintain- 
able. Ritza Bai v. Gasda Bai 

I. Ii. B. 1 All. 694 
20, Decrease of es- 

tate in value on which maintenance is charged. A 
suit brought by a widow against the adopted son of 
her husband, for possession of ber husband’s estates, 
was compromised on the terms of a solenamah under 
whi<.h thedefendant agreed to payfotbe pfaintiffa 
certain sum for maintenance, the same to be secured 
by assignment of the rents pajablo by certain 
raiyats. Subsequently the holding the rents of 
wbuch were assigncil having become unfit for culti- 
ratiOQ by reason of as mundatiou of salt water, 
and (he defendant himself having become greatly 
impoverished by his estate having been injured by 
the same cause, the amount due for maintenance 
was not paid, and the widow brought a suit to 
recover that amount. Jleld, that, inasmuch as the 
amount of maintenance muH be taken to have 
been fixed with reference to the extent and value 
of the property, the Court bad power to recon- 
sider the allowance and to re-adjust it to the 
altered circumstance*. Rajekdso Nath Rot r, 
PuTTOO Sookreet Dasseb . 6 C. Zi. B. 18 
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HINDir IiAW— MAINTENANCE— coft/rf. 

2. FORM OF ALLOWANCE AND CALCULA- 
TION OF AMOUNT_co««. 

21. Btdtttiioti in 

value of froperty on vihich mainlenanct « eharQti 
~~NatUTnl equxty. A zammdap bequeathed the 
whole of his Zamindari to his eldest son, leaving cer- 
tain fixed stipends to his other children. In con- 


Grees Chttndeb'Roy i SmiBHoo Chxinder Roy 

e w. E. p. a »s 

22. . Suit to reduce 

rate awarded bij decree. S, a Hindu, obtained a de* 
cree for maintenance at a certain rate against B, her 
father-in-law After the death of 11, V, who was 
adopted by B eubseriucnt to tho decree, sued .9 to 
have the rate reduced on the lound that the estate 
of B, uhich came to his hands, uas considerably 
diajinahed in value ffeld, that, as tho estate had 
been diminished by the voluntary acts of B and F, 
the claim could not bo alloMcd Vimya v. Sbi- 
PATHt . . . . I. Ii. B. d Mad. 04 

83, — . . _ - - - — ... IFtdaw'i main^ 

ienance — IT'ilAAoWiny of i/win/enance — Demand 
and refusal — Arrears of maintenance— ‘Zttmla- 
lion — Dtctte providiny for reduction of maintenance 
in event of alUred eireumstances of persons payiriy 
i( — Decree, form of K, a Hindu nsdon, sued 
the undivided brothers of her deceased husband 
for maintenance Shc«lso claimed arrears of main- 
tenance for six 3 ears pnor to the institution of the 


father and been maintained by him, and that a 
formal demand had only been made on the defend- 
ants three years previously. On appeal, the Dis- 
tnct Court increased the rate of maintenance to 
R63 per annum, and awarded the plaintiff arrears 
of BIX vears, holding that the tact of the demand 
having been made only three > ears before suit did 


HINDU LAW— MAiNTENANCE-confi. 

2, FOKJI OF ALLOWANCE AND CALCULA- 
TION OF AMOUNT— «fic7i. 

BBS altered to three years. The clause as to the 
reduction of maintenance in the event of altered 
circumstances was also struck out Motiul 
pRASNATn V. Bai Kasni . 1. L. B. 17 Bom, 45 

2A Decree for 

waintenanee — Suit for allenny the rate of main- 
tenance fixed by a decree. A suit will Jie to obtain 
a reduction in the amount of maintenance decreed to 
a Hindu widow on a change of circumstances, such 
as a permanent deterioration in tho value of the 
family propertj’. But where such deterioration is 
duo to the plaintiff’s own default in not keepmg the 
property in a proper state of repair, be has no right 
to ask for a reduction. Per Farsos, J . — Courts 
should insert words which would enable them on 


3 ARREARS OF MAINTENANCE. 

L _ Power to award arrears. 

Atrear* of maintetiatice may be ftw arded. PwrirsB 

Ii. B. I. A. Sup. Vol. SOS' 

AffiTtningdeeWon of Court jg ^ 

A Bight to recover arrears— 

No role, ol Hindu J.W P«««> *= 


to fat ii>« »'-iuwi 3 - 
Hewesa . 


SctinAVEC u TwKAiaronivns 



^ ^ Limitation— 

Hindu v!*dou>— Demand and refusal— Arrears of 

^^i„t,nanee. A Hindu widow has a legal nght. 


V llAUJI . • .a.. 

' Award of arrears— Form of 

gl-Charge on property of husband Arrears 
.MWlewawce as prospective allowance 


would amount to a refusal of maintenance The 
decree of the lower Api>eal Court was, therefore, 
confirmcil, except bo far as it gave tho plsintilf 
arrears of innintciiancc for six jears, which period 


6. suit for arrears of 

inanco— Rreo/ of wrongful “''****?' 

n«nc<. In a suit for arrears of u ” 

cumbent on tho plaintiff to prove that there has 
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HINDU DAW— MAINTENANCE— con«. 

3. ARREAHS OF XUIKTENANCE— eoatf. 

been a wrongful withbolding of the mAintenanco to 
which ho is entitled. Jm t. 7?am;i, 1. L.K.3 
Horn. 207, and JfaXnfulsXnKiminn v. 
ralnomn/i, I. L. Jt. G JIad. S3, /o!Jow«l. Xlaui* 
SiajTXA. PBAStDA JCiIDP r DCItOA PrSSADA 

^'A^DU' . . . L D B, 17 Mad. 302 

0. » Suit to rtcmtr 

arrtan of titainlenance due vndrr a personal decree 
and to e’lallish a eJiarge for future maintenance on 
the /amity properly. A Ilmdu uidow obtaineil a 
j)er*onal decree against her father<in-Iaw for main* 
tmance- Her Jato husband’s fire brothers were 
made parties to the suit, hut no personal dccreo 
u as made against them, nor did the widow ast that 
her maintenance be made a charge on the family 
property. On the death of her falher-in-taw, the 
family pro|ierty derolrcd on his eons and grand, 
sons, who sold certam of the property. , 1 here were 
arrears of maintenance due and the widou instituted 
the present suit, in which she asked for a decree 
estaLItshing her right to receire maintenance for her 
life and for the arrears of maintenance on the tc* 
aponsibility of the property. Held, (i) that, the 
maintenance not having bWn dcclax^ a charge 
upon the portion of tho property which had been 
ahenated, this property was free from any charge 
lot h« maintenance j {n) that the arrears o! mam. 
tenaneo constituted a personal debt of the plaintiff’s 
deceased father-indaw, and that his eons and grand* 
son (the defendants] ineuned his liability on his 
decease, and were bound to discharge the aame out 


7. PrrnouA de- 

mand— Bight to arrears of maintenance A Hindu 
widow brought a auil against hci husband’s brother 
to establish her right to maintenance, and to recover 
arrears for six ^ cars ; she had made no demand be- 
fore suit. ffelJ, that she was not entitled to adeere® 
for the arrears Sesuamma v Subbaratadu 

I. li. B. 18 Mad. 403 

8. Hiecr'tioa of 
Court in aUoving arrears ttbere a Hindu widow 
sues for maintenance from the family and estate of 
her deceased husband, with arrears of such main- 
tenance, the allowance of arrears of mainlenanec is a 
question for the discretion of the Court, and the 
Court, if It allows arrears of maintenance at all, will 
not necessarUy allow arrears at the same rale as it 


HINDir LAW-MAlNTENANCE-conW. 
3. ARREARS OF JIAINTENAKCE— Oontfd. 


10. Maintenance, decree for — 

ll'Acn #ucX decree can be exeruteU etfter death of 
person against tchom if ts jiaased ugaintt other 
members of joint family A decree for marnten- 
anco obtained against a member of an 
undivided family, can, after his death, bo 
executed against joint property in the hands of 
other menihers, if the member against whom the 
dccreo was passed, was sued as rcjiresenting the 
family or if the decree created a charge on the joint 
family projicrty. 3Iuttia v. Virammeil, I- L, B. JO 
Mad. 2S3. refmrd ta SrBRAX>r» BnAiTA tv 
SOBBAXSA (1507) . . I. L. R. 30 Mad. 324 


4. EFFECTiOF DEATH OF RECIPIENT. 

L Death of person main- 

tained where eum has been awarded for 
maintenance — Btversionio donor There seems 
DO authority for the proposition that, on the death 
of jumor members of a family to whom certain pro- 
perties were awarded for maintenance, not only the 
property soawardcihbut the profits made upon it,, 
by the donee, revert to the donor. Hcheehcb 
Persiud Doss Pciibaj v. Gocoolantno Doss 
Modafattor . . . . 17 R. 129 


C RIGHT TO XrAIXTEXdNCE. 
(a) Gei^ebal Cases 



Collector, every month R300 on account of tho 
maintenance of j ourself, jour younger brothers, 
three m all, and the rest of j our familj .” Tho son 


WAM rvt.SUAH . . . A. Ai. JA. ..A AVll. AUO 

9. Past non-payment of 

arreara— of smt— Proof of vnngful with. 
folding— Vn^linyness ef holder of estaSe to pay, 
and dental of right. With regard to arrears of main- 
tenanec, past non-payment does not neeessanly 


iiuiiicu lu me me oi uue, or an, ui me oiuiuers, out 
that the issue of each of the thrw were included, and 


E D R. 18 Mad. 268 

DE.20EA.8 
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HINDU LAW~MAINTENANCEwo«W. 

/ 6. RIGHT TO MALVrEN'.\XCE~«o«M. 

(sj General Case^— etmcli. 

^ Junior membora of raj 

faniily— '/wipartifc/e properly, mainfetutnte out of, 
Suti for — Limifaiio^u The pfaintiff was (he second 


ISSS. climng which period that officer grantod (he 


1, D. K. 20 Bom. 101 

8. .. Sitit for partition in part 

unauceesaful— FartiWe and mjwrtiNr pro- 
pcrty^Bvjhl of junior iurmhcr of famdy to 
((lutnet. In a iroit for Rcnetal partition o( Hmdn 
fftmily ettatc the plaintiff siioeecdcil only mth re- 
gard to ft small portion thereof, the bulk being 
foutul to bo impartible, Udi, that the family did 
not, in consequence of those proceedings, become » 
diridnl one, and that, as regarded the impartible 
e«ate, the younger members retained their rights 
of maintenance yaRLAflaiitia MaiiiKAiucs* 
Prasaoa KavcoC w. Yakjioappa Dckoa Fra^iaih 
dCaicpc , . . I. L. R, 24 Mad. 147 

lfcR.27 XA.161 


(h) CoxcruBjxE 
. Incontinence of a co-parco. 


ner'6 concubine disentitling her to mam. 
■tenatice. Continued continence »a, under the 
Hindu lav, a condition precedent to a deceased co- 
parcener's concubine clanninc mamtenanee fasn- 
VAN-nuv f. Kashioai I. li. R. 12 Bom. 2© 

6. Right of discarded concu. 

bine to maintenance- A vomao who has been 
kept by a roan *s his concubine for a number of years 
continuouslr, and then discarded, i$ not entitled 
un<lertbc Hindu law to claim roatntenanee from 
him. XIaiianaR-isu e. BccnA'i'u 

I. Ij. R. 23 Mad- 282 

e. Oift to coucublue by way 

of maintonancQ — rermanttit eeanrction-^)/( of 
joint (omilf 7>ropcfty— FotAer— 5o)»’« lioiUity 
UTicre, in a joint Hindu family, ftfathcr makes « 
gift of a portion oJ the family property, during 


HINDU LAW-MAINTENANCE-conjd. 

C. RIGHT TO MAIKTENAXCE—cjnli. 

(b) CoycDBctE— concM. 

his lifetime, he way of maintenance, to his concu- 
bine, jn consideration of pist cohabitation, the 
gut is not binding on his son ; though thu son is 
bountl to provide maintenance for a concubine 
who linxl with his father till his death. Under 
Hindu Jaw, a concubine gets no right of mainten- 
ance against her paramour, unless, haring b«n 
kept continuously till his death, « can be said 
that the connection hail Iweoinc permanent It ii 
only on hia death that his estate, m the hands 
of tho-o who take it, becomes liable for her main- 
tenance. XnroiEEDDi t. LiKsnatWA (1901) 

1. UR.se Bom, 103 

(c) DArcBren. 

T. — Daughter living separate 

from father. .V daughter Jiting apart from her 
father for no sufficient cau<o cannot sue him for 
roaintensnee. IuiTa Siuvatju r. Il-iti Xira- 
vakxa Nambcthi . . . ,1 Mai 872 

8. — „ Widowed daughters— ■T'^ei'r 
ri^Af of maintenance out of their father's estate. 
.Vccording to Hindu law, it la only the unmarried 


uniiij. (1 iius pitiiiMoii laiis, aiiu ».i,- 
daughter returns to hec «ii}> her father or brother, 
there IS a moral and social obligation, but sot a 
legally cnforccAble right by which her roaintenance 
can lie claimed as a charge on her father’s estate 
IQ (he hands of bis heirs- Bai Mavoaj;, t Bat 
RcKiiMiM . . . I. Ik R> 23 Bom. 281 


n indigent circumstances is not entitled to separate 


The position of a sonless widoired daugnter is uyi 
tho aime as that of a disqualified owner or dis- 
qualified heir r» r f?. 

23 Bom 291. 

Nako Lau; 11. , 

10, - — — SofiUis Kidovti 

dauo'hter^Iltght of such daughter to claim 
stparaSe fjiain/efl'rnce — OUigahons of 

husband's family — Costs A eonlcss widowed 

daughter In indigent circumstances is not cntit ed, 
under the Bengal school of JZindo }s^, 
separate maintenance out of her father * 
which has descended to bis heirs. A Hindu widow 
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HINDU LAW— MAINTENANCE— fonW. 
6. RIGHT TO ILMNTENANCE— eonM. 

(e) Dacoutee— » nc7i. 


r. EtfiAtnafA Das 2 B. L. R. {A G.), IS, 

there is not a legally enforceable right by which 
a widowed daughter’s mamtenaneo can be claimed 
as a charge on her father’s estate in the hands of his 
heir<, Atlien she is unable to obtain maintenance 
from her husband’s family. MoEnasA Dassee t*. 
Jinmo luix Haldah /IPOl) 

I. li. E. 29 Calc. 278 
B.C. 6 C, W. N. 207 


((f) GnAXDSTOTQEB. 

11. Bight of gratblinother to 

maintenance — Dmaion of utalt. On a division 
of an estate, the Hindu law recognizes tho right of a 
grandmother to maintenance but not her title to 
any share of the estate. Tchcjimooeeb Dasse 
V. RATZEsroiE Dosseb . 12 "W. K. 400 

12. ' ilort^gtt sell- 

ing the estate — Right of rtsidenee secured on sale of 
house ly mortjagre Although according to the 
Mitakahara a mother may, on partition, or if tho 
estate is being wasted or her maintenance is not 
dtdy provided for, eleim an aasigninent of a )>or. 
tion of the estate, yet she cannot call for partition. 



(<) Orawdsos. 

IS. Grandson or other more 

remote descendant of a Baja — Impartible 
ra) — J’flcftitr raj. In the case of the impartible raj 
of Pachete there is no law or custom under which 
any one, not being a son or daughter of a deceased 
Raja, can claim of ncht either maintenance or a 
grant m Leu of maintenance, from the person in 
possession for the time being of the raj JCxlmoxev 
SryQnDnoc Hrxoc Laix Srxon Deo 

1. 1.. B. 6 Calm 2Se 

(/) IlLECITDIATE CmLDBEX. 

14. Children of Sodra caste. 

According to Hindu law, illegitimate children of the 
Sodra caste can inherit, and are entitled to mam* 
tenance. Ixherax VALrrKOTFci.y Tateb r, Rasu. 
swAirr PaxprA Tatze 

3B.I1.E.P.C.I: 12'W.E.P.C.4l 
13 Moo I.A.141 


nnTDU LAW— MAINTENANCE— conW. 

6. RIGHT TO MAINTENANCE— CMfd, 

(/) Illeoitiuatb CntLPBEx — eonld. 

Affirming s. c. fn Court below, Pasdaya TEr.Avrr. 
r. Pal: Tela VEB . . . . 1 Mad. •478 

16, Adult illegitimate Bon — 

Bengal late. An adult illegitimate son his not, by 
Hindu law as prevalent in Bengal, any ncht to 
maintenance. XlLStoSEY Setoh Deo v. Baxesihtb 

I. L. E. 4 Calc. 91 

10. Illegitimate son. By Hindu 

law an illegitimato son has a claim only to mamten* 
ance, and an agreement, not appearing to be made 
00 valuable coasidcration between a nephew who 
was the legitimate heir of his uncle and that uncle 
giving up the nephew’s right to about 70 acres of 
land in favour of the illegitimate son of tho uncle, 
was declared void as against the nephew. Sak. 
□AitAai Trdidak V Rasi valad Vital Apaji 

1 Bom. 101 

17. Under the Mitak* 

shara law, an illegitimate sun is entitled to main- 
tenance as long as he lives, in recognition of his 
status as a roembtr cf his father’s family and by 


1. L. B. 17 Mad. 160 

18. Concubine — 

Daughtcr-in-laic. Rliere the claimants to mainten- 
ance were the daughter-in-law, concubine, and illegi- 
titrate sons: UeUf, that the heirs were entitled to 
possession of the property, paying a sum equal to the 
whole of the profits to the persons entitled to main- 
teoance if the profits are found to be insufficient to 
provide for their maintenance. OitBvo Sevon v. 
Max Kooxweb .... 2 Agra 130 

19, Charge on tm- 

E arlible caminJari lu a suit for maintenance 
rougbt by an illegitimate son of a Hindu zamindar, 
deceased: //rib’, that it was established (hat tho 
plaintiff was the natural son of such zamindar and 
recegnized b> him as such, it not having been 
essential to the plaintiff's title to maintenance that 
he should be shown to hare been bom in the house of 
his father, or of a concubine possessing a j>cculiar 
status therein Case remanded for the Courts in 
India to trj whether such mamtcnance can be a 
charge upon an impartible zamindari, of, if not, out 
of what propertyor fund, if any, tho sonwasen- 
tit'ed to bo paid. iltJTCSWASiY Jaoavzra Yet- 
TAFFA NlISEX r Vexcataswara Yettappa 

2 B. L. E. P. 0.16 : 11 •Vr. E, P.O. 8 
12 Moo. LA. 203 
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SHTDtJ LAW— MAINTBITAirCE— ctfK/i 

5. RIGHr TO 5 IUNTENANCE— cobW. 

(/J Illegitimate Childbes— cenli. 

SO, Chw^e on utate. 

According to Hindu Isw^and usage, jllegitimate 
sons are entitled to maiotftiance from their father, 
and ilia estate is liable for the payment of it. C/itto- 
iurya Jiun J/unlan Syn v. PurMad Syn, 7 Jfoo. 
I. A JS, follovred. A’urbvb) -e. /iuseia Lw, i. L. il. 
7 Bom,. 33S, tcfetreil to. PABirnuT r, Zaliw 
5iifOH , . . . Zi. H, 4 L A. 166 

21. Son of Sudra — 

Chargz on tttaU. The legitimate son of a lanrtodat 
of the Sudra caste is entitled to maintenance, and 
the maintenance is a charge upon the revenues of 
the zamindarL Coqmaba Ycteapa Naicab v. 
VEjniAiTSMARA Tettia . . .6 Mad. 405 

Son of Suira. 

The illeSitiniAte son of a Sudra, bis motbet having 
been a mArriefl woman at the time of her forming ajj 
adulterous connection mtb’his father, is entiti^ to 
maintenance out of his father’s estate V’ibaBa- 
jictm Udavaji V. SRfOARAVzxtr 

I.L.H.TMaASOe 

23. . - ... - ■ — Sons of fem/tit 

^lave of concubine— Obalifnce to Head of famthj. 
It 13 imm&tciisi whether the illemtimate sons have 


HINDU’ L AW— M AINTEN AHCE— cony. 

6. RIGHT TO MAINTENANCE— contd. 

{/) iLLEQlTlliATB ChILDBES— OO ntJ. 

rftleem wiorlpaje wade by le^ifimale member — Piybl 
of redemption An allowance for maintenance was 
received by the plaintiff’s father, that father having 
been an iilegitimate son born to a coiiaterai relation 
of tbo head of a family. The ancestral property 
WAS fo the possession of the latter, «ho was in a 
scnuir line ot descent. The plaintiff, who was him* 
self the legitimate son of his father, claimed to be 
entitled to redeem n mortgage of part of the an- 
cestral estate, that mortgage having been effected 
by tho above-mentioned head the family. Hjs 
ground of claim was that he had inherited the right 
to maintenance and had thus an interest of charge 
tvithin the meaning of y 91 of the Transfer of 
Property Act, 18R4, to entitle him to redeem ffrW, 
by the High Court, that the right of an illegitimate 
son m a Hindu family to receive maintenance from 
the family property u a purely personal right, and 
does not descend to his boh The legitimate son of 
an iliegitmiite member of a Hindu fAtafly who as 
such illegitimate son might have had a right to 
maiateoance from the property of his father, had 
no euch interest in the estate belonging to the 


oL mu uicgumuiunesucndantoc tuscBpacity tos’arn 
hi3 oiVB livelihood, but obedience to the hc^ of the 
family Tliia test cannot be applied till be has 
reached full age By docility ot obedience in the 


24. 

OKA intrreourse — Son of Sudra 

I.B..V41. .« ---.1 


. Issaeof «d«Mer. 
A Sudra, having 


. iitiu, iiitvi lie was entitled to recover. 

KiTPrA r SiifGABAVELir . I. L, B. 8 Mad. 326 

25. — jSutf for farti- 

tion by illegitimate son of undivided brother ayatnst 
eons of other brothers — Sudra cade In a jenot 
Hindu famdy of the Sudra caste, consisting of 


. ... a uuii > . iiitu, luai nc was not entitled to a 
share, but only to maintenance Rajiojj Kaw- 
- . . 1. 1., B. 8 Mad. 667 

to fJiainfcn- 

ance of ii/riiirimnfe wrm6er of joint familijSaU by 
Uyiiiiaale son of tUegitimate membfr of family to 


illegiUmate birth bat no part in the family inherit- 
ance, but IS entitled to maintenance out of his 
father’s estate— a tight personal to him and not 
inherited by his offspring. CAKofarya Jiun Muriun 
Syn V. Sahnb PurhulM Syn, 7 *Voo /. 7<J» 

refertod to and tollowed. also, that the High 

Court had rightly eoDcluded that the plaintiff had 
not inherited that right. The authority of tho 
Mitahshara tu Ch. I.ss. Hand 12, was more con- 
sistent 'Wth ft personal right of the illegitimate 
son. Rosius Sipoa v Balwaht SnoH 

L L, K. 22 All. 101 
L. R. 27 I. A 51 
4 O. W. N. S53 

Upholding the decision of the High Court in 
Bu.w,»T SaOH r. Kom.K S™ ^ 


27, - Claim by dleodi’ 

mote son of a Hindu by a woman not a Hindu 
to TOointwaiice. There is no text of Hindu law 
under which an aiogitimato son of a Hindu 
bv a ivoman, who is not a Hindu, cao claim 
maiTktenaivce Plaiatitt (v\hQ sued for mainten- 
ance out of tho assess of hia deceased father, a 
Sudra) uaa an illegitimate son, bis mcptber being a 
Chnatian. Held, that plaintiff could not be rega^- 


castes (amongst the four recognised mam ca«tes) 
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HINDU LAW— MAINTENANCE^onirf. 
5. RIGHT TO 5IAIKTENANCE— confi. 

(/) IlLEOITUIATE CmtURES— “Conti. 

the dharma or religious rites apjilicalile to the off* 
spring are those prescribwl for the mother’s easte. 
Though an illegitimstc chihl is entitled totlaim 
Tjssintcnance from his father under s. 483 of the 
CnminaJ Procedure Code, such elsim can only bo 
enforced during the hlelime of the father and the 
right terminates with his death. Such a statutory 
right is cumulatiTc and does not deprive persons 
otherwUe entitled to maintenance, hy the common 


Uw to claim maintenance from the father, the right 
eonfcrrod by statute can only be enforced by the 
particular remedy provided by the statute and to the 
ejrtent provided therein Plaintiff therefore, who 
could only rely on the statutory rght, could not 
seek to eruorco it by suit ; nor did the right exist 
after the father’s death. Lixoarpa Copkoak 
c. Estoasas (1004) . . I, li. R, 27 Mad. 13 


28. 


IlUytUmate 


4on — PijRf lo moinfsnanee— Ewience ^ri (/ of 
JS72), a JJ2 — PrtitimpUon aa h paternity 
aippheabla only to offspring cf married couple. In 
A suit by an illegitimate son of a deceased 
Chetti against the adopted eon sod brother of 
his late father fora share in his father's estate, 
or, m the alternative, for mamtenaoce : Held, 
that the elafm for a share must fail, asitwaa 


had any ancestral property, but it had acquired 
properly by trade in which the father and the two 
eons were jointly engaged. There being no indics* 
tion of an intention to the contrary, it must bo 
jiresunied that the property thus acquired was held 


iiiegiiunaie, lie cuuui iiok represeiii nistainerin 
the undivided family. Hamalinga 2Iuppan t. 


entitled to maintenance. An illegitimate member 
of a family, who is not entitled to inherit, can he 
allowed only a compassionate rate of maintenance 
and cannot claim maintenance on the same prin- 
ciples and on the same scale as disqualified brirs 
and females, who have become members of the 
family by msrriage. But regard should be bad to 
the interest which the deceas^ father of the illepti- 
mate son had in the joint family property and the 


HINDU LAW— MAINTENANCE-conW. 

6. RIGHT TO MAINTENANCE— confd. 

(/) Illeoitimate CniECBES — cemcld. , 

position of his mother’s family. Arrears of main, 
tenance awarded for a^penodof nine years prior\ 
to the suit. ITie presumption as to the paternity 
in a. 112 of the Indian Evidence Act only arises in 
ronnection nJth the offspring of a married couple. 
A person claiming as an illegitimate son must estab- 
lish hisaltegcd paternity in the same manner as any 
other disputed -question of relationship is estab- 
lished. Gopalasasii CnETTI V. Arcnachellam 
C iiETTi (1^1) . . L Ij. B. 27 Mad. 32 

29. Illegitimate child — J/ainfcn- 

anct, amt for — Criminal Procedure Code (Act V 
of 180S), a 4SS, re/uaal of application under, if 
bars suit — flight to maintenance — Hindu law. An 
order by a Magistrate refusing an appheation 
for maintenance under s 488 of the Cnminal 
Procedure Code docs not preclude a cini suit for 
the recovery of maintenance. Suhai Domni v. 
Kattram Dome, 20 \7. . Cr. SS and Suhhudrd 

Baadeo, 1. L R JJAtt. 2£>, distinguished. Both* 


V. oa/iut tutMuau ayn. ! .uoo. 1 A. IS, referred 
to Goaxa Kakta Maharta v GrBUA (1004) 

130.W. N.160 

(?) MOTDER. 

• Parent and child— Duty of 


eon to mr- 
law. a 8( 
whether 

father. . . • • ■ 

L L. B. 8 Mad. 236 

3L Maintenance of mother on 

partition between her eon and step-sons A 
widowed mother, on a partition taking place between 
her son and her step-sons of the property left by her 
busbaod. is not entitled to have the whole property 
charged with her maintenance, but only that portion 
of It which IS allotted to her son on the partition. A 
separation m food and worship took place between a 
Hindu widow, her son, and her two step-sons, after 



{ 6177 ) IHQEST ' 

HUIBTJ XAW— MAIKTENANCE— coftM. 

6 RIGHT TO MArNTENANGE—ftwtf. 

' (?) IIOTBEE— Condi. 

But, iuasiDDeh as she Jiad during the former period 
been maintained by ber Son, and could not cMtn 
maintenance over again from her atcp^BOns, what* 
ever claim her son might have against them for con- 
tribution for her maintenance during that time, the 
suit as against them must be dismissed. Where the 
annual value of the whole estate was found to be 


llEMAnaim Dasst . . I. L. R. 13 Calc. 336 

32. 'Widow'a right to a share 

in lieu of maintenance on a partition. A 
Hindu mother is entitled under the law to be main- 

1- • < f . • . I •• I • ir ‘ . ri'} « ' • • 

her right comes into existence. AuBira Lan 
WiTiEB f. Manick Latt Muxt-icz 

r. U R. 27 Calc. 661 


P CASES. ( 6178 ) 

HINDU LAW— MAINTEITANCE— conW. 
6. RIGHT TO 3IAINTENANCE— con&f. 

(») SiSTEB-iN-LiW — coneld. 

and the defendant C, survived him. M died io 
1883.* After N's death, the plaintiff continued for 
a time to reside in the family bouse with C. Dij* 
putes, however, arose, and she left the house, and 
went to reside with her brother. She now sued her 
brother-in-law, C, for maintenance, alleging that 
she had been oblig^ to le&ve his house m conse. 
quenco of ill-tccatment. She claimed Rl,000 pec 
month-by way of maintenance, and also prayed for 
the delivery of certain ornaments belonging to her, 
which she said were m the defendant’s possession. 
The defendant denied possession of the plaintiff’s 
ornaments ; and, as to her claim for maintenance, 
he contended that all the property of his father, A, 
was self-acquired, and that as such the plaintiff’s 
husband, R, had never any interest in it, having 


(h) JIOTSER-IK-IAW. 

83, — — liiabllity of 8on*a widow 

for maintenance of her motber-in-law— > 
JomiZy Tiousfr— Rroceedi of slndhan. Where a 
Hindu widow sued the widow of hei predeceased son 
for mamtensnee, and it was found that the only pro- 
perty in the possession of the defendant were the 
proceeds of her own stndban and family house, 
which Jielded no tent and wa« jointly occupied by 
the pbintiff and defendant ; S<'d, that the defend- 
ant was not liable for the maintenance cbimed. 
8att<rtb<l> V. Zakshmibai, I, Z. S. 3 Bom 673, 
followed. Bai Kamkc r. Bai Jaoav 

1. 1,. B. S Bom. 15 


intestate, bis propert;y devolved^ u^n Jiis ^ons 


MiCKlentt to wnicn ancestral properi-y w iiduie. 
If 


of her sex, was disqualified ^rom inheriting 


(«) SlSTEB-Cr-LAW. 

3A Suit by sister-in-law 

against brother-in-law — Jotnl /ami/y — PealA 
of jilainli^'o husband j/rtor lo h*f father’s death and 
therefore before detoMion of estate, %chfcA was self' 
ccquirti by his father — Amovnt of tnatnlcwiace 


whether the brother-in-law has sncestral property m 
his bands, ffeld, also, that the plaintiff bemg 
le^llv entitled to claim mavntcnanco from the de- 
fe^aat. she was entitled to separate maintenance, 
and that the defendant could not i^ist ^er 

lwin<r jQ his house. The PfoperV by A at hu 
death was of the value of Bl,50,000. 
aUowance of BiO per month should bo 
plainUff by the defendant as mamUnance. If R (the 
plaintiff's husband) had surnv^ bis f&thM, 


against her husband, the plaintiff ought not 

allowed less than one-third of such l 
hoaband having left no sons. nDormW® 

©AS NaTHU . . , 1. «• 



{ 6170 ) DIGESl- 

HINDU LAW— MAINTENANCE-<onW. 

6. RIGHT TO jrALVTEXANCE—eoBrrf. 

(;■) SL.1VE. 

56. Slave or chela— Proo/ of 

deprnntion of ordn.ary mean* of liuUhood. 
The fact of A having been long aupported by B, 
Or of his haring been purchased either as a slave or 
as a chela, uill not entitle him to claim perpetual 
maintenance for him*e'f and his heirs, cdpeeially 
vhcrc .4 docs not show that he has been deprived of 
ordinary means of liiclihood Mhich he might other- 
wise have commanded Narais Dass v. ^Iaiutab 
C nesD Baeadoob ... 7 W. E. 137 


(i) Sox 

86. , - Adult Bon. According to the 

Hindu or Jam law, a father is not hound to maintain 
a grown-up son Pbeiicjivsd Pepabaii r Hulas 
Cl^D pEPARAn 

4 B. L H. Ap. 23 ; 12 W. R. 494 

37. — of ton to 

maintenenee ovi of tmpartiblt property— to 
partition^ A suit for maisteRaneo out of ancestral 
estate by Hindu son lies against his father where 
the property in the hnnds of the latter is impartible 
Quarei IVhctUet a like suit lies where the son 
might sue for partition HDi}iATSi>a]i Becuar- 
SIROV Gakpats^q . . . 12 Bom. 94 

88. J/aintenonre, 

PigAI of adult eon l^^Falher Kith no porfi'We 
properly If a Hindu father possesses practically 
no partible proixrty. his legitimate ton, though 
adult, suffering from no disability to inherit, is en- 
titled to maintenance from him Ramchakdra 
Sarraram v. Sarrajiasi Gopal 

I. L B. 2 Bom. 349 

89 Self-ocquired 

propeTl’j. A Hindu is under no obligation to main- 
tain bis adult son out of his self-acquired properlv 
Asimakarru i. Arm . L L. B. 11 Mad. 91 

40. Adopted son when adop- 

tion is invalid — Period betuetn adoption and 
possession of estate. A Hindu whose adoption la 
invalid is entitled to maintenance m his adopter’s 
famil}’. Aeon, whether odoptol or begotteu, can 
claim maintenance of his father until put into 
posses*jon of Jus share of the ancestral juvijcrly 
Avavu BIurPANAR f. Niladatcri Aspul 

IMad. 46 

4L — Ri'jlil to main- 

lenanee, nature of. The adopted son of one whose 
alleged adoption has been held invalid can make no 
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'HINDU LAW— MAINTENANCE— conW. 
6 . HIGHT TO 3IAINTENAXCE— Ojntf. 

(0 Son’s Widow. 

^4^ . ^ I Claim on father-in-law- 


43. Son’s widow remaining 

chaste — Ih^ht to choo>e rendenc'. According to 
Hindu law, a son’s widow is entitled to maintenance 
60 long as she leads a chaste life, whether she elects 
to live with her father-in-law or with her owm 
relations. Koodee Mosee Dibea v. Tara Grand 
CnccKFttBUTTT . . . 2 W. 11.134 

Rcttas Grand Shoobee v. Hcree Monee 

6 W. E. 225 

44. Son’s widow residing with 

her father — Lmbility of fatker-m-lauf for mam 
tenance. A Hindu died possessed of no property, 
but leaving a widow. On his death she left tho 
house of her fathcr-m-law , end w ent to reside at her 
father’s bouse Her father-in-law was not pos- 
sessed of any ancestral property, lleid, that aha 
could not sue her father-in-law* for a sum of money 
on account of maintenance. Kretramani Dasi v. 
KaaiNAiR Das . 2 B. L SU A. C. 16 

9 W. B. 413 : 10 W. R r. B. 89 


Umaciiaran CnowDimv v. Nitasibini Debi 

2 B. L. R. S. N. 11 
10 W. R. 869 


46. , Son’s widow refusing to 

live with father io-law — Bengal and J/ital- 


the question is whether the father and son were joint 
in estate, and whether any joint estate w as left by 
the eon burdened with tho pa 3 *ment of such main, 
tenance Hema Kooeree v. Ajoddrea Persiud 
24 W. B. 474 

46 Grandson— ills- 

eonduet of mother A widowed Hindu mother, who 
refuses to dwell with her minor son in her fathcr-in- 
law’a house, and sells her infant daughter in mar- 
riage to a low -caste person, thereby injuring the so- 
cial position of her father-in-law’s family, is not 
entitled to recover mamtenanco on account of her 
son from her father-in-law. SIanuarini Dasi r. 
Balas Chandra Pandit 

8B.L.E. 22: 16-Wr.B.498 

47. ■. The refusal of a 

vridoir to hve in her father-ia-laip’s hausens oaa of 
hts famdy does not disentitle her to msmtenance. 
VmuiTCHi Amual r. Annassajiut Svstrv 

6 Mad. 160 

48. Obligation of fatber-in-law 

to maintain son’s widow, a Hindu fatter-in- 

8 B 


VOL. If. 



HIKDU LA-W— MAINTENAliCE-contf. 
6. RIGHT TO MAINTENANCE— CJKIJ. 

(0 Son’s Widow— can/i. 


tenance. Ud\ram Sitaram v. Soskadai 

10 Bom. 483 

49. Right to maintenanee as 

against a father in-law where there is no 
family property. A Hindu ividow bu« 1 kcr 
lather-m-Uw for maintenance for herself and her 
infant children It was found that the defendant 
held no ancestral property, and that the i>roporty 
nliicli ho possess^ was ccclusivcly hia own aelf- 
acquired property Held, that they had no lesal 
right to bo supported by the defendant, notwith- 
standing that they Merc in indigent circumstances. 
Kalu V Kasridai ahai Lansiimiii VI 

I, L.R.7Bom.l27 

BO. Maintenance of eon’s 

widow — Helf’acqwrtd propeiii/ A Hindu is un- 
der no obligation to raamtam his adult son orson’e 
widow out of hi3 self-acquired properly, 'fbus a 
daughter-in-law can enforce no c'aim for malnten- 
ftneo against the self acquired property of her 
fatber-iQ-law which has passed to his grandson, 
unless the fathcr-m-law showed by conduct or 
otherwise an unequivocal intention that it should 
bo taken subject to the obligation of providing 
for Ilia support. AiiUAKASNC v Arpu 

I. L. R. 11 Mad. 91 

51. Suit by eieter-in-law 

against brothur-ln-law— RrntA of pamuff'a 
huihand prior to his father’s death and therefore 
before devolution of father's aelf-aequired estate — 
"Aneeslral properti/ " — Legal obligation of heir 
to fulfil moral obligations of laH proprietor In a 


tenance, Vnit had always resided with, and been 
maintained bj’, her own father After licr fathcr- 
fn law's death, she sueil her brother-in-law and her 
fathcr-ln-lau ’s vndow for maintenance, which she 
claimeil to have charjwi upon tho iromovcable 


HINDU LAW— MAINTENANCE— conri. 
6. RIOIli TO JIADrrENANCE-eo»U. 

(f) Son’s Widow — ronfd. 

rcctly described as “ancestral proiwity’’ in tho 
defendants' hands from which she would be entitled 
to maintenance ; inasmuch as during the father’s 
lifetime, it was not in any sense ancestral, and the 
sons had no co-parcenary interest in it, but merely 
the contingent interest of taking it on their 
father’s death intestate, and in , the case of the 
plaintifTa husband, such interest, by reason of his 
predeceasing his father, never became vested. 
Adhibhai V. CiirsoniiM Kathu, I, L if. 11 Bom. 
l')% dissented from on this point. Saiitribai t. 
I/uxtmibai,Z. L It 5rj, referred to. Held, 


property for her loamtenance after !'i« death; 
and that such moral obligation in the father 
became, by reason of his self acquired property 
having come by inheritance into the hands of 
his surviving son, a legal obligation enforceable 
by suit against that son {who took the estate 
not for his own benefit, but for the spiritual 
benefit of the last proprietor) and against tho 
property in question. Adhibai v. Cursandaa 
Hathu, I.LJill Bom V)0 s Oanga Bai v. Sxta 
Bam. 1. L. Ji. 1 All. 170 . Kalu v Kashibai,l. L.B. 
7 Bom 127 ; Khetramani Dasi v. Kashi Hath Das, 
2 B L B A. C. 15 , BajjomoM}/ Dossee v. Shib- 
thunder Hn’lith, 2 Hi/de, 103 ! and v. 

OopaiBai,!. L B. 6 All 631, referred to. Jansi 
V Nand Ram . . . I. Ii B. H All. 194 

52. Son’s widow— Sef/-flcjH»«d 

propertip—Propertg inherited from maternal grand- 
father. A Hindu died, leaving property with his 
widow, of which a portion was self-aequued and 
the remainder had be.'n mheiited by him from his 
maternal grandfather. He had also by will de- 
vised certain items to his wife. His son, who had 
predeceased him, had also left a widow, who now 
claimed maintenance from her mother-in-law. 

WfW. that, inasmuch ai property inherited from 
a roatema! grandfather is not self-acquired, the 
rule of non-liability for maintenance relating to 
self-acquired property ought not to be extended 
to property of this description, which was there- 
fore liable to the maintenance claimed. SembU: 
That the moral obligation to support a son s 
widow, to which her father-in-law is subject, ac 
quires on his death the force of a legal 
against his self-acquired assets in the hands of n 
h"ir ; ami that a teAtomentar^ ‘^®^of“i!l,lunteere 
. ,nde mainten- 

party whose 

Ainmalannu 

. . . 1. considered. 

Raxqammal t. Eciiammal I. Ifc R- MaA 306 
53 — Claim of 

daughter.in-lav against self-acguircd properly of 
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5. niGirC TO JLVINTENAXCE— con«. 


HINDU LAW— MAINTENANCB-tfjnJJ. 
5 niCHT TO 5L\I^'TE^•A^’CE- CMtd. 


(I) Sou’s Widow— con'd. 

Tier /alfirr-in-Iaio in hands of his heirs. The widow 
of a predeceased son, who lived in union withhia 


(1) Son’s Widow — eondd. 
she considered herself entitled to, and Intends to 


father. TAiiuNiDAie JIvncbvi 

I. L E. 23 Bom. 608 

5^ ■_ — , . Davyhler-in-taie 

— Her {Iain to tnaxnlennnet against setf-acquired 
proper/^ devised hi/ her falher-in-Iaie. The widow 
of a predeceased unsepiratcil 'on baa no right to 
maintenance from a person to whom her father* 
in*law has bequeathed th' whole of his self-acqmrcd 
property. r<imuna5ai v. J/oRtihni, I L. It 
.3 IJoni. COS, referred to end distinguished 
Bu Pabtati i’. TtRWADt Dolairvm <1900) 

L L. R. 29 Bom. 263 

85 — Bengal sthool — 

ilitalshara—iridoirtddaughUr-tn.laif, matnlenaHte 
«/— Aforol clliyfltion — Utir of father-rn Io»r— Legal 
obligation— ‘Moral right, forfeiture o/— Severance from 
father in-law’s famili/. It is the duty of the father* 
in Uw to maintain bis n idowed <laughter*in*Iaw. 
This obligation is legally enforceable where the 
father-in-law has by surrirorship obUined 
property in which his son hid a Te%teJ mtcre.'t. 
as in a Mi/alshsn /amdy TThere the father, 
on the death of his SOD, docs not become entitled 
to any interest or property which the eon had, 
the obbgntion to maintain the son’s widow 
is only moral, and cannot be enforced in a Court 
of law. Khetromoni v. Kashinaih, 2 B L B 
(A. C ) 15, followed, 'llie mo- ,1 obh' stion id 
the father to maintain his iridowed dsughfcT-jD-Jaw 


be maintained, where it exists, is not nccessanly 
forfeited by a widow who resi ies swa3’ from her 
fa tber-in-law’s bouse, as long as she remains rhastc 
7?a;aPirtAceSini7 v.Ram Raj A'oirjr, JO IF. R 2J . 
Kasturbat v. ^Airnjiraw, 1. L R 5 Bom. 372. 
andColihaiv InlAmidos AAini;i, / L R. 14 Bam 
490, followed. If, therefore, the daugbter-m-law 
remains a dependent member of her husband’s 
family, the mere fact of her residence elsewhere 
will not disentiUe her to maintenance. ^Miere « 
daughter-in-law leaves her father-in-law's boose 
dnnng his lifetime, with the intention of resiing 
permanently in her father’s hou"!© as a member 
of his household, and demandi and obtains from her 
father-in-law a Government IVomissory Note 
belonging to her husband, which was all the money 


56. Separate main- 

tenance of tridotfcd daughler-tn-Iaw — Dependent 
titcinler — Xon-residenee with the husband’s family— ~ 
Moral obligation of the father-in-law — Legal obli- 
gallon of his heir — Xo disfinction heltceen Daga- 
bhaga and MtlaLshara law A Hindu widow 
docs not forfeit her right to separate mainten- 
ance out of the property inherited from her father- 
in-law by reason of non-resiclence with the family 
of her deceased husband, unless such noa-residence 
be for unchaste or immoral purposes The fact 
that a widowed daugbter-iD-Iaw has taken up her 
residence apart from her father-in-law with her 
onn parents or relations does not annul his moral 
obUgition to maintain her It may remain dormant 
or ID abeyance, but it subsists continuousW : and, 
whether it be dormant or active at the deatn of the 


ber” There is no valid ground for making any 
(li'tinction between the rights of maintenance of a 
Hindu Widow under the Bengal and under the 
J/ifoliAarn Uw. Ra]a P,rlhte Sing v Rani Raj 
Kooer, 12 B L R, {P- C ) iSS , EasturAai v. Shiva- 
pram, I L R- 3 Bom 371/ A’oroyonrao Ram 
CAandro Pant v Ramabai, I L R- 3 Bom. 415 ; 
JanU V Xand Ram, I L R. 11 Ail 104 -, 
Md-hada Dasi v XundoLaU Ilaldar, I. X. R. 2S 
Calc. 2^t , Khetramam Dan v. Kashinaih Das, 2 
BLR {A. C) 15 ; Rangammal v. JE'cAammal, 
I L R Ji Mad 304 ,• Yamunbai v J/anu6ai‘, 
J. L R 23 Bom CO'J , Kamini Dassee t- Chandra 
Pode Mondle, I L R 17 Cale. 373, referred 
to and discussed Siddesury Dasses v Jonabdan 
Saek»R(1902) 

L L. E, 29 Calc. 657 • b.c. 8 C. VT. N. 5S0 


(m) Stet-mithee. 

67. Obligation of step son to 

support step-mother — Family property. Under 
the Hindu lavr, there is no legal obligation upon a 
step-son to support a step-mother independently of 
the exutence m his bands of famU.v property. Bai 
Data r. Katiia Gobindlal L L E. 8 Bom. 278 

58. Step-mother and step-sister 

— Xtolility of zamindari properly far, after parti- 

8b2 



{ C185 } I>IGEST OF CASES. ( C18r. ) 


HINDU DAW— IIAINTENANCE-^omW. 

5 RIGHT TO MAINTENANCE-cojifti. 

(m) Step-mother — conehl. 
lion. A suit was brought for maintenance by tho 
step-mother and etcp-sjstcr of n xnmintUr to be paid 
out of the income of tho zamindari. The defendant 
contcnde<l that n partition hriMn^ taken place of all 
tho partible property of tho family, and aliarca 
haring been allottM to the <Iefendant*a step- 
brothers, the F<ns and brrthct'i of the pWintifls 
the plaintifl’s claim to maintenance nas limited to 
the property of tho defendant’s brother, and 
the phintifla had no claim to maintenance 
against tho defendant, //ef/, that the defendant 
was liable to pay and contribute to the main- 
'tenance of the plaintifTa, not only out of the parti- 
ble property which lie had obtained upon the 
partition, but also out of the income of the 
zamindan SlVAKaNANJ\ P eHOJIal SETnoiuYFlt 
V. JlEESAKsm Ammal . . 5 Mod. 377 


(n) WiDOtr. 

69. . ... Nftturo of widow'a right— 

J)/fUJdennnc« t) widow not tipr'eifil vor /lenttit by 
tnll—^Gifi of tlfidhnn. Tlie right to maintenance 
being one giren to a widon by the Hindu laii, that 
right cannot be taken awaj creept by express 
language to that clTect A gift of atndhan is not 
equivalent to a prorision for maintenance. Jov- 
TAIU l. IlAMIIARI SlROlR 

I. L. H. 10 Calc. 638 

60. - Widow, right of, to bo 
maintained, A Hindu ludow has a nght to be 
trcatwl «ith kindness and suitably maintained 
Bamnatii Roy Chowdury t Arkee Kaily Denia 

W. H. 1804, 177 

61 . Jltl/iLihara law 

—Widow with soni. A Hindu nidow ImSMmply a 
right to Iw mamtnmcd out of her husband’-, pro- 
perty by Mitaksham hw, u hero there arc sons. 
McncRB.iK SixGH f SuEo KooswER 1 Agra, 100 

62. Destitute iridov. 

A Hindu nidow, if destitute of tho mcnai of 
bring, is entitled to maintenance from her lius- 
band’a rekatircs, although she may liare shami 
licr husbanil’s'cstale and supported hrrtelf for a 
long period by trading B« LAKsmii r. LAKnaii- 
DAB Gopai, I)as . . . IDoin. 13 

63. Joint aneeslral 

jvopfrl'i- It was lield that a Hindu widow was 
, . . * . - »— 1 - . s.._» a„cp,tral 

‘ nd was a 


HINDU LAW— MAINTENANCE— conW. 

5. RIGHT TO MAINTENANCE— eonW. 

(«) U'iDOw — eontd. 

estate to the extent of the proeeeils of one-third 
thereof. R v^iabii v. Trijibak Oasesh Desai 

9 Bom. 2BS- 

05 Udathti of 

hvhand — Ancettrul projxrly — Milakshara laic. 
Held, by tho I’lill Rench, tlwt a Hindu widow is, 
not entitleil under the Mitak«hani to beniantaine<l 
by her busbanil's niatiies, merely because of the 
relationship between them and her husband. Her 
ngiit depends upon the existence in their hands of 
ancestral pro|)erty. Held, on the case being returned 
to the DivKioii Rencb, that the fact that the dc- 
fendant in this case was m posse.ssion of onccstral 
imniorenble proji-ity at tho ileith of his son ami 
had subsequently sold such property to pay bis 
onn debts, did not give the son's nidowany claim 
to be mamtainetl by hini G\>o v Bai i. .‘'Jti Ram 
I, L. n,lAU.170 

60 Helaliie* of 

huibnnd — .Inettlcal pro/xrly—Wi hw tvlnnhrili/ 
hung opart from husland'e relalirti. In tho 
Island or I’rcshlency of Bombay, a Hindu widow, 
roluntonly bung apart from her husband’s rein- 
tires, is not entitled to a money allowance as malri* 
tcnonce from them if they were separated in estate 
from him at tlic time of his death, nor is she en- 
titled to such nioinfcDanee from them w hether they 
were separated or unseparated from him at the 
time of his lieath, if they hire not any ancestral 
estate or estate belonging to him in their bands. 
'rUe doctrine, that m certain relationships and 
independeiitivof the possession of ancestral estate, 
mamtenanee'is a legal and imperative duty, while 
mother relitionships it is only a moral and op- 
tional duty, di'cussed Semblt . A Hindu widow, 
who has received a full share ns and for her main- 
(enanee, cannot, w hen she had exhausted it, cn- 
foire from tho nlatiros oF licr bu'band, or from 


,I,.W.281 

04 - ' Right of wdow 

to natnlfnance front relations vilh arsrls of Aas- 


entitled to be maintained out of the basband’a 





( 01S7 ) DIGEST OF CASES. 

HINDU LAW— MAINTENANCE— fOTiW. 

6. EIGUT TO MAINIEKAKCE— eontf. 

(n1 Widow— confJ. 


/. X. J?. 1 AU. VO, approved and followed. 
SiViTEiBii t. LcsniiBxi . I. Ii. K. 2 BotQ. 673 

67. Itdatim of 

htishand — AneMfroI proptrlu. In » auit by a 
Hindu widow against licr husband’e brother for an 
allowance as maintenance and for the expenses of a 
pilgrimage : Jltld (following the case of S^atifrihai 
T. Xuxiniilfii', /. L. II - £om Si3), that the 
defendant was not bable, inasmuch as he was not in 
possession of any ancestral property and had not 
receired any projicrty from the plaintiff’s husband. 
Ata31 CaI^i■*3Ia^• r. Oc>*oj»4l 

I. L. H. 2 Bom. 632 

68. ■ . - ■ — Obligation of 

brothtrs to nininfaia teidote of a hrothtr tcho pre- | 
dtttnsfi ihtir fathtr trho»e propctl'j Ihtghare tn- i 
Rented. The priociple that an heir succeeding to I 


immoTcablc. In each case it must be detenuioed 
whether, having regard to tlie relationship, the 
means, and venous other circumstances of the 
party claiming maintenance, the late proprietor was, 
according to the principles of the Hindu law and 
1o the uviges and practice of the Hindu people. 


69. Jtighi of a 

icidoio to rccciie twinienance from her hvsVamTt 
Irolhcra and nepheto^Dcalk of the plaintiff's 
Tiusfi'ind }>rior to hia father’ f tfcalA. In a joint Hindu 
family governed by the Mitakshara law, the properly 
of S, the father, consistci, at any rate partlv, of 
ancestral propertj . He died leaving three sons and 
one grandson (son of a predeceased eon) d.a’iotber 
son of S, died childless before his father, leaving bis 
widow, the p'aintifl. In a suit by her against the 
'brothers and the nephew of her husband for rnun. 


that property, and as the Hindu law prondes that 
the surviving co.pareencrs should maintain the 


( 5183 ) 

HINDU LAW—MAINTENANCE—fonfd. 

6. RIGHT TO MA1KTEN.\KCE— contd. 

(ti) Widow— C onti. 

widow of ft ileceascil co-parcener, the plaintiff was 
entitled to niftintcnance. Kkeiramani Daai v. 
Kaa&iaath Daa, 2 B L. R A.C. 15 ; 10 11’. J?. F. 
B. S9; Lalject Smgh r. Bn] Coomar Singh, 12 B. L. 
It. 373 : 20 ir. R. 537 , Sura) Bansi Koer v. Sheo 
Peraad 1. L R. 5 Cate. 143, Janh v. 

Band Bam, 1 L B II AU. 194 , Kamini DiKJi'e 
V. Chandra Bode Mondle, 1. L. R. 17 Calc. 373 ; 
and Adkib/ii v. Ctiraandas Nathu, I. L. R. 11 
Born 199, referred to. Dem Persad v Guv- 
wtjcrrKoEft. . L Xi. B, 22 Calc. 410 

70. - Xxrcufion of 

decree for nutinfenanee of icidoir — Liabiltiij of 
aneealral estate. Maintenance decrcetl to a co- 
IMircener’s widow bj reason of her exclusion from 


X. 1* xl. iu Aluu, Li>u 

71. Bight of ntutn- 

t<«<ince out of property frandulentlt/ nlienatei hi; 
husband tcilhout contidemlion— Right of suit. 
Ouwres {Per Collixs. 0. J , and B&xsox, J.y— 
Whether a vndow might successfully maintain a 
c'aim for maiDtenancc out of property alienated by 
her husband without consideration and fraudulently 
if sbe herself nas no party to the fraud. RtxoAM- 
»AL t. Veskat icasRi . L Ix B. 20 Q23 

72. Prnate agree- 

meni, effect of, on right — iridow residin'! in 
fatailg houte — iroiier of right to maintenanee. A 
right to mamtcnanco bequeathed to a person Is not 
affected by any private arrangement entered into by 
the members of the testator’s family who are liable 
to pay the maintenance as a charge on the testator’s 
estate A plaintiff, how ever, who has resided in and 
been supported by the family for twelve years after 
the testator’s death without claiming the mainten- 
ante bequeathed to her is presumed to liave waived 
her right Ram Lvll Mookeiuec r Tara Soos- 
oervDebia . . W. B. 3804, 3 

73. — Olligation of 

AusbxRd’e brother — Separation of lerdoic Iltld, 
that a Huuiu w idow is entitled to maintenance from 
her husband’s brother, whetiicr separated or not, 


commented on. Timmappa Brst r. Parmesh. 
BiAUMA .... 6 Bora, A. C. 130 

74. Widoio leaving 

huibmi'e house. A widow’s right to maintenance 
does not cease on her leaving her hmbaod’a house. 
Sresbam BnrrtAcniPjEE r. Pcddomooehee 
Dreii .... 0 W. E. 152 



( 5189 ) DIGEST OF CASES* ( CICO > 


HINDU LAW—MAIN-TEN-ANOE— co«W. 

5. RIGHTTO MAINTENANCE— £om<A 
(n) Widow — contd. 

76. Widow leaving husband’s 

house. A Hindu widow whoj ioi no improper 
purpose, Icavea her husband’s family does not 
thereby forfeit her right to maiotcnance. AholDya 
BhiiDecia V. Luhkee MoneeDebia 0 W. R. 37 

70. , Widow leaving 

Tivsband'e house. Where the maintenance of a 


HINDU LAW— MAUTTENANCE-ronf^. 
5. RIGHT TO SUIKTENANCE^ronfcf. 

(n) iViDOW— confi. 

able. In a suit brought by the indoir against the 
eldest son for maintenance, it was pleaded that 
ander the will of the husband it was a conditioa 
precedent to the plaintiff’s right to maintenance 
that ahe should live under the same roof and in joint 
family witli the defendant. It was further pleaded 
that there hanog been no demand and refusal of 
mamtenanee the plaintiff bad no cause of action. 


MaxBh. 4<n 

77. ITidoui leaving 

husband'a house — IFidoie tn tieedg circunijtoner*. 
StwHe • Sepatatjon from her husband's family docs 
not deprive a Hindu uidou of her right to claim 
niaintenanco from them, il she happens to be in 
needy circumstance* Cn\KDn\RBAOABnAt v 
Kashlvatu Vithal S Bom. 341 : 2nd Ed. 323 

78. «».. ■ Widow hnviny 

husband’ shotise and famihj. Although theShasfras 


the non-performance does not deprive theuidon of 
her right to inherit By consent of the parties, and 
for the protection of the estate, uhicli consisted 
of cash, the Court ordered the amount to be invested 
In Government proousaory notes in the joint names 
of the uidoiv and brotheis of the deceased, and 
duected that the interest should be paid to tlte sole 
receipt of the widoii , with liberty for her to apply 
to the Court to order a sale if any necessity arose 
which would justify a sale under the Hindu U«. 
Umeit Kowebee V Kidebxath Ghosc 

3 Agra 162 

79. — Widow leaving 

husband's house and famd’i — Separate residenre 
The n idow of a co- parcener in a Hindu family w not 
entitled to separate maintenance in the absence of 
epecial tiicumatances necessitating her withdrawal 
from the family and separate residence Authorities 
on the subject rcvien cd ’I he mdow of a co-pareencr 
is not in Bombay entitled, as m Bengal, toher hus* 
band's share to use at her discretion for bfe AH 
she can strictly demaivl is a suitable mamtenaoco 
when necessary, and uhateier isrecjuircd to make i 
such a demand effectual. Raboo VibayaxDzv t. j 
Yamukab II . . I, L. R. 3 Bom. 44 j 

80. Htghl to seleet 


Rasiabai . . . I, L. R. 8 Boto. 415 

L B. 0 L A. 114 


81. Separate maintenance — 

HigU io sOtCt residence. A Hindu nidou is not 
bound to reside nith the family of her husband, 
and, if he were i» umon snth th“m at the time of iU 
death, she is entitled to a separate maintenance 
nbore thefamilyproiiertyJS sufficiently largo to ad- 
mit of an aliotment o{ separate maintenance to her. 
Where, houever, the plaintiff, a Hindu ludow, inis 
satiaff^ for several years with the mainteninep, 
fis, RIC j«t annum, fired in an agreement exe- 
cuted by her and the defendant, and iihere the 
familv of the husband nas large and the family 
- , . , -t 1 - -- — II — -nain* 

the 
but 
King 
; the 

ither 

• • i .HND 

Bai-at tv Saovkabai . I. Ia E. 4 Bom. 201 
BD. ;-7' ® 


non-residence be for unchaste or imroornl purposes. 
Where there is lamdj^ proi»rty available for main* 


aiity tor immoral purposes, or 
eperty is so small as not reasonably to “^mit of 
^lotment to her of a separate mamtenanee. 

istmiBAi e. SinviuittiM Bom. 373 

- Separate mam’ 


Jg iS'eporaie nuim’ 

ince and residence-Famihj properly loo smair 

idmtl of allotment o} separate wniiitenance. 



( 6101 ) DIGEST OF CASES* 

HINDU LAW— MAINTENANCE— <otM. 

5 RIGHT TO JIAINTEXAXCE— 


(n) Widow — contd 

Where the family income was too small to admit of 
an allotmcntto a widow of a separate maintenance^ 
andtherewBsnofaroilyhouse.buta small portion of 
land which was the site of a house • — Ilftd, that 
the widow was not entitled to a scxnfatc mainten- 
ance, hut might he alloued, If she go desired, to 
occupy during her lifetime a portionof the land, not 
electing one-third. GoDXVAniBii f Sacuksbii 
I. Ii. H. 22 Bom. 62 

84, Suit affatiul 

father-in hie — Defenee that fdainliff teas pronded 
for by her husband's uiU—Effeet of direction in 
Aus&ond’s mil that tcidov should revde tn family 
house. The plaintiff, after the death of her husband 
A, sued her father-in-law for maintenance. <1, 


with A’e widow J/ A died m 1870 without issue, 
learing the plnntiff, hia mdon, who was then a 
minor of the age of fourteen. A left a will and 
apjioiQted 21 his executrix. In his will he spoke 


house and went to lire with her mother; and in 
18S0 she filed this suit against her father-in law. 
the defendant, for maintenance The defendant 
pleaded that the plaintiff nas prorided for by her 
husband's mil, and further that the plaintiff had 
failed to obe3 her busband’a direction to reside 
either in il's hou<e or the defendant’s bou«e, and 
that therefore she was not entitled to a separate 
maintenance Held, that the plaintiff was not 
bound to enforce herolaim under her husband's will 
in Leu of cliiniing maintenance from her father in- 
law. In answer to plaintiff’s claim, the defendant 
was bound to show that she was possessed of pro- 
perty out of which she could maiutaui herself, and 
t. j j — • j.-— 1.,_- t „ tijat by 

'W. also, 

• ■ _ • • e main- 

tenance from the defendant The general rule of 
law is that a Hindu w idow is not bound to reside in 
herdeceased husband's family house and does not 
forfeit her right to maintenance out of her husband’a 
estate by going to reside eljewbere, unless rhegoes 
el'*ewhere for an improper purpo«e. Quart 
Whether that rule applies if she goes to reside 
elsewhere notmthstandmg a direction in her has- 
land’s will that she shiulJ reside in the family 
hou*e. GOEiBAi r. liSEnuiDAS Kmsirt 

L L. B. 14 Bom. 4S0 
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HINDU LAW— MAINTENANCE-fontrf. 

5. RIGHT TO jrAINTEXANCE-^ontif. 

(n) Widow — contd. 

85.. „ . — Hesidence in 

family hoi te J.fectfcl by A> sh^n'l. A Hindu widow, 
whose husband has dim ted that she shall bo 
tcaintainod m the family hou<e, is not entitled to 
maintenance if she re‘>ido elsewhere without 
cau'C. GcniAKVA JltrnKtrxDt Naik t. IIokima 

I. L. B. 16 Bom. 236 

80, Widow direcifd 

by the husband to be tnoinlatned in the family 
houst—Jusl cause for not fti'in'; in family house-— 
latf/utalian of unchnstily A Hindu mdon*, uho is 
directed by her husband to be maintained in the 
family house, is not entitled to maintenance if she 
resides elrenhere without a just cause- E.a Brah- 
min, resiled at Kara anddied there inl874. while 
hiswifefthe plaintiff) was hnng with her parents 
at bahhoi By his u ill he derised the nreater part 
of h 3 pioperty to his nephew 21, and bequeathed 
a house and tertsm other property to his wif* “ if 
she came to lire at Kara " In 1883 the plaintiff 


f 'laintiff led an immoral life, and had therefore for* 
eiteil her nght to maintenance. They further 
contended that she was cot rntjtJed to maintenance 
unless and until she ramo to reside at Kava, as 
directed by her husband's wall. The Assistant 


dearoured to blacken her character He awarded 
the plamtifi’s claim Held, by the High Conit, 
conBrming the decree, that tho plaintiff had “a 
justiause" fir not living with tho defendants, 
aipui BuiisBa^Ess t Bii L'jasi 

LIfcB.13 Bom. 218 
87. — - UnchBBtlty.— Eeairfenee in 

Auihaad’a family house. A Hindu wndow is not 
bound to reside m her deceased husband’s family 
hou.se : and she does not forfeit her right to main- 
tenance out of her husband's estate by going to 
reside elsewhere, unless she leaves her husband's 
faoure for the purpose of uoohssDty or for any 
other improper purpose Pirtiiee .Sivon c. Raj 

Kooeu 12B. L.R.238 

20W.n,21 
L B. L A. Sup. VoL 203 
Affirming decision of Court below in 

2N.-W.170 

88. Act XXI of 

JSSO—Vnelastity — Loss of taste— Forfeiture of 
rights of property Since Act XXI of 1850 came 
into force, mere loss of caste dons not occasion a for- 
feiture of nghts of property. A Hindu widow en- 
titled to a ^re or starving maiutenance under a d*. 
cree made in a suit, brought by her for roaintenaneo 
against the representatives of her deceased husband. 
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( 6193 ) DIGEST 

HUTDU LAW— MAINTBNANOE-cohW. 
6. RIGHT TO IIAINTENAKCE— eonia. 

(n) Widow — contd. 

ia not to be deprived of the benefit of that decree by 
the fact that she has since its date been leacbn^an 
incontinent Ufe. Pirt^fc Sxngh v. Raj iCotcer, 12 
B. L. R. 23i: 20 W.B. 21^ distinguished. Honasia 
t). TimannabhaT , . L xL H. }Loin. 

89.— Vnehaatily An 

unchaste mdow ia not entitled to a bare main- 
tenance. Ilonama v. Ttmannahhat, J. JU R 1 
Bom. 359, followed. Valp u. Gskoa 

I. L. B. 7 Bom. 84 

00, Decree liable 

to be eet aside or snspCAded for unchnalily A 


P CASES* 

HINDtJ LAW— MAINTENAKCE-coRti. 

6 RIGHT TO JIAIJiTENAA’CE-conftf. 

(«) Widow— conid. 

anee. Held, therefore, -where a husband in hia 
lifetime made a pift of his entire estate leaving his 
widow without maintenance, that the donee took 
and held such estate subject to her maintenance. 
Jamna V. SIachui. Sauu . I. L. B. 2 All. 315 

05. Iluslnvd’s'pTO- 

jKTiy—Oift of his pToperty by a husha'id tn fraud 
of hti widoie't right to niainlenitnce — Nature of 
wife's interest in her husband's property — Right to 
partition — Transfer by her of her xntcrest—Rehaie 
to her husband — Arrears and future mninlen'ince a 
charge on property of ieccajed Ati«ban<f, A Hindu 


91. ■ ' ' - — Svtl on a eon- 

seat decree to recover arrears of marntenanre-’- 
JJnchaaUty of vndour—Staremg maintenance. A de- 
cree obtained by a Hindu widow declanog bar tight 
to maintenance la liable to be set aside or suspended 
in its operation on proof of subsequent unebastity 
^ven by the husband's relatives, cither m a suit 


Bast, I. L. R. V Calc. 67i, approved Dadi.ta 
Ecabi V . Mequp Tiwaki . I. Ii. B. 16 All. 383 

02. Forfeiture of 

icidoic’e right to viatnlenance by reason of unckas- 


suitable provision to tske effect after bn death. 
After the husband’s death, she is entitled to follow 
such property m the hands of her step-pns tore- 
cover her maiulcnance her right to ubich IS not 
affected by any agreement made by her with her 
busband in bn hfelime. A Hindu mfe has no pro- 
perty or ce-ounership in her husband’s estate, ID 
tht onlinary sense, which insolves independent 
and co-OTiiol powers of disposition and exclusive 
enioyiDcnt Her right is merely an inchoate right 
to partition which she cannot transfer or Msi^ 
auay bj' her own individual act ; and, unless each 
right has been defined by partition or othecwiw. 
It cannot ho released by her to her husband. 

PQ - Husband's pro- 

. ' 'll-.... „Ti»miiefi h'l heirs. 


and FijAnu Shamlhog y. Jfanjamma, I. h R. 9 
Bom. JO followed Naqamma t>. Vibasiisdba 

I. LB. 17 MaA 393 

03. Charge on property for 

maintenance— Safe of es>ln{e A Himln viulow’s 
claim to maintenance upon an estate does not ncces- 
aarJy render the sale of the ^iroperty subversive of 
her right ; for even if there be no other property out 
of which that inivintenance can be derivctl, there is 
nothing to prevent her from suing to establish hw 
right to make her maintenance a charge npon the 
property sold Axuxn JiIoiee GoorrO t Oopad 
C iicNDFB Baxerjce . . W. B, 1894, 3l0 

04. _ — Husband's pro- 

perty A «ife IS under the Hindu law, in a suliordit 
nate sense, a co.oM-ner w ith her husband , ho catuiot 
aiicnato his propertj , or dispose of it by will in each 
A wholesale manner as to deprive her of luainten- 


KousniAH . • . . 3 Agra, 4^ 

TAEuyaisEEBassEEv. Chowdry 
M^^=SA^T . . # • • 20 W. E, 196 

07^ Liability of heir 

The iieir who takes and becomes possessed of 
the estate of the decedsed must be hfld to continue 
to be pnmonly responsible, both in person and pro- 
perty, for tho maintenance of the widow, even 
though ho should have fraudulently transferred 
thatestate, or otliennse )jare jmprqpeily vested 

. _ 1 »— .->.1 I'.r.v »rt rbA beir for her 

wimardy 
wasted, 
t resort 
, ’EwanED 

t’. Jovscda Koovwer . . 'd Agra 134 

gg Jfotuseo/t^'irge, 

The njaiotcnance of a widow ji by Hindu law 
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mNDU LAW— MAINTENANCE— fonfcl. 

5. RIGHT TO MAINTENANCE— con/rf. 

(n) Widow— fonii. 

a charge upon the whole estate, and theretora 
•upon cTCiy part thereof. RAMaiAVDR-i DiKSitiT 
f. SiViTBiBii . . . 4 Bom. A. C. 73 

99, Pamily property 

A Hindu widow’s maintenance is a charge upon 
■the family estate in whosoever hands the estate 
•may falL KnusBoo Misiuis r. JnoouDCK 1>UX 
Dass . . . . 15 W. B. 203 

100. J'amilyjDfopfrty 

— l/tfolsftnra lattv— J/orcafcf« nnccsfral property— 
Property h(i6t« /or moi'nten'inee— /mmoivaJfe pro* 
ptrty pyrehased lo/i profit). Under the Mitak* 
share law, moveable ancestral property which 
remains in the hands of a father, and has not been 
•partitioned among his sons, is to be regarded as 
a fund chargeable with the maintenance of (hose 
members o! the family who under Hindu law have 
<Uims for maintenance on the undivided estate of 
-the family. All ancestral property is, whilo it re- 
mains undisposed of and unpartuioned, charged 
with tho manmtenance of all persons who are en- 
titled to maintenance from the estate. Immove* 
able property purchased mth the capital or profits 
of ancestral moveable property docs not retain the 
character of ancestral moveablo property, but those 
incfdenta attach to ft which ordinarily attach (o 
immoveable property acquired by and inherited 
irom an ancestor. Hindn widow with a minor 
son is as much entitled as a childless widow to 
maintenance. Where a husband dies leaving 
separate estates and also an undivided share is 
joint family property, the widow’a malntcuanco 


recourse to the joint estate to meet tho deCcien^. 
Shib DivrE V. DooROA Pehskad 4N. "W. 03 

lOh — Jitght < 7 / Krd<7W 

to follow property into hands of pureka»er—I/iah>l~ 
tty of heir Under the Hindu law property pur- 
chased from (ho heir with notice (hat a widow is 
entitled to be maintained out of it continues, while 
in tho hands of the purchaser, to be charg^ with 
that maintenance, lieforc following properties from 
which she is entitled to obtain her maintenance in 
the hands of the purchaser a Hindu widow is not 
hound in all cases to attempt recovering her main- 
tenance from the heir-at law. Goluck Ciiukdeb 
Bose r. Onni-i Dai EE . 26‘W,B.200 

102. — <Sui( for arrears 

of tnatnienanee — Charyt on estate of husband in 
hands of eo-paretner. In a suit by the widow of 
one undivided brother against the sumror for 


HINDU LAW— MAINTENANCE— ronfi. 

6. RIGHT TO MAINTENANCE— conrd. 

(n) Widow — eon/d. 

the claim. Scbbrama'cia Mudiuak r. Kaliav 
Amual 7 Mad. 228 

103. ir»rfoic’j right 

to have maintenanee charged on tnherilanee A 
Hindu widow entitled to maintenance m.ay hare tho 
payment thereof secured by a charge on part of 
tho inheritance in tho hands of tliohcir. Maitalae- 
SnMAUUlr. VESKAT-ARATSAMMA 

I. L. E, 6 Mad. 83 

104. ■ Charge of anccs- 

(rof land encumbered with debt of family anl re> 
deemedeeilhidf-acquired funit by one member. A 


by the defendant with self and separately acquired 
funds. VisALATcni Amiul t'. Asxasamv Sastrt 
6 Mad. 160 

105. I— - — ■ /’iirefi'tier for 

value, oaf bond fide right of wi'hio againtl. The 
maintenance of a Himln widow is not a charge on 
any ancestral property m tho bands of a bond fiU 
purchaser from her late husband’a successors any 


A.. xiOiu. UU 

109. ffow far wmn- 

(enanee 1 * a charge on husband's edate — Xoftee. 

• . — ... .,1... »»1-. n. knir n irm.li. .rM 


has no hen on tho property for her maintenance 
against all the world irrcspoctiso of such notice. 
BhioabatiDasi v. Kanai Lvu. Mitter 

8 B. L E. 226 : 17 W. B. 433 note 

JCOOERVATII SaWCJJT V. OoniRAVEE .VARAtH 

Koowareb ... 20 W. B. 120 

See NisrABv; Disi r MAEJirvuLl, Dftt 
8 B. L. B. 11 17 W. R 432 
107. ■ Lien on estate of 

hu’diand — .Yotice of tien—Dmd file purehater. 
The hen of a Hindu widow or maintenance out 
of the estate of her deceased husband • not a charge 
on that estate in tho hands of a bond fide purchaser 
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HINDU LAW— MAINTENANCB-con/i. 

5. RIGHT TO 3IAINTENANCE— Con/(j 
(n) Widow— comJi. 

irrespective of notice of such lien. A Hindu vridow, 
before she can enforce her charge for maintenance 
against property of her deceased husband in the 
hands of a purchaser from his heir, must show that 
there is no property of the deceased in the hands of 
the heir Debts contracted by a Hindu take pre- 
cedenee of his widow’s claim for maintenance, and 
semble, that, it a portion of his property is sold after 
his death to pay such debts, the widow cannot en- 
force her chargo for maintenance against such 
property mthe hands of the purchaser Quare 
^\Ticther a Hindu widow, by obtaining against her 
husband’s heir a personal decree for maintenance 
unacccompanied by any declaration of a charge on 
the estate, does not lo^e her charge upon the estate. 
AomRAccEE Nabais Coojiabv v. SnosA Maiee 
Pat Maradai . . I. L. H. 1 Calc. M5 

108, Charge on eilale 

in the hands of purchaser uith notice — Notice. In 
a suit foe maintenance brought by a Hindu widow 
against heT husband's brhtber nho was the solesur- 
Tinng member of tbot husband’s family, and 
Bgsinst ianet fide purchasers for value from him (the 
defendant) of certain nsinoveable ancestral property i 
of the family field, that the mere circumstance 
that such purchasers had notice of her ciaim is not I 
conclusive of the widow's rights against the pro- i 
perty in their hands If the property were sold m i 
order to pay debts (not incurred for immoral pur- i 
poses) of her husband, or his father, or grandfather, 
or for the benciit of the undivided family, or to satisfy 
a former decree obtained by the plaintiS herself j 
against the same defendant for maintenance, such 
sale uould bo vabd against her, whether or not the I 
purchasers had notice of her claim. Per West, I 
J — Accordmg to the Slitahsbara. sons mast, from I 
the moment of their father’s death, bo regarded 
as sole owners of the estate, yet with a liability to < 


in the estate before its p.artition, but she has an 
equity toa provi-^ion winch the Court will enforce to 
guard her aeainst attempted fraud. ’ The debts of 
the deceased orvners take precedence of the main- 
tenance of the widow. The estate is properly 
applied, in the first instance, by the sons as mana- 
gers in payment of such debts. By a sale of the 
property the eons cannot evade a personal liability 
to provide for the widow. If a mother foregoing 
her claim to a eeparnte provision out of the paternal 
property, resides willi her sons or step-sons, and 
la maintaired by them, she must submit to their 
dealing uitli the estate. A fraudulent alienation 
for the purpose of defeating her claims will rot be 
lUpforted, but the particular assignee for value 


I HINDULAW— MAINTENANCE-eonff 
6. RIGHT TO MAINTEXANCE-<o»fi. 

(n) Widow — contd. 

acquires a complete title. In the case of a widow 


If there is an ample estate left, out of which to 
provide for the widow, or, jf knowing of a proposed 
sale, she does not take any step to secure her own 
interest, no imputation of bad faitb, or of abetting 


sufficient, it IS the vendee’s duty, before purcbasuig 
to enquire into tbo reason for the sale, and not by 
a clardestine transaction to prevent the widow 
from asserting her right against the intending 



of a vendee with 


■ 'vua 
pre- 
I’he 


co-parceners to a single person mkes no u 
in the widow’s legal position- The . 

ligations of the original co-pareencrs fall at lasno 
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DIGEST or a\SEs- I Ryo > 


IinfDU LAW— MAINTENANCE— fonl/ 
5. niCHT TO MAlNTENA^•C^:-co"»i 
(") Widow— 

Ihe Pole ^urnror. Tlie rmi»t lx* rnainHinitl 

liy him out of the j^prrty, Imt ho m«y utill tlcul 
«nth the c‘t»t<* Vi« durtrtion in the nWnre of 
aetu»Ur»Uiioro( atirw^whtchliM con»rrl«l Mmo 
wiiinn'* claim into an actual right »n rK The |>ur« 
chavT from him takra a perfectly pom! title, •!>! 
one whi^h. if piml at the time, cannot lie im|iairc<i 
by rub»e<juent chancea in the circumatancca of the 
rrndor’a family, .\uthorltiea on the auhject of 
Himlii niJonV maintenance reiiewml. LaKsilUAN 
lUMfnaKcr.a r. SATYanitAManai 

L L. IL S Dom. 401 

5c' Dat-srsnuAM 3Un\avKtiniai r.L.aLt.c* 
final MOTiCUA^D 

L L. n. 7 Bom. 283 

100. - IViJoic'e main* 

t(rantt~Jl»ght c/ iimtnf<non« clnrj^rtf on nropffty 
l(ft fiy cf tueh jirapertij tn ffaud «f 

teidow't right of mninUnanct—Hight of t^ote a* 
agoinrt pvrthaitr — Tratuftr of /*ro/xfly ^cl (/I* 


ipecial j^urpoae. It was found by the lo««0>urt« 


IltlJ, that the plaintiff was cntitloil to reeoret her 
. . .t ,1 .(le hands of 

been awaro 


, • mamtcnanco 

■ 'maioed uo> 

affected, whether under s. 39 of the Transfer of 
Property Act or the law prcrioualy in force and 
Irrespective of the possibility of her claim being 
8ati«ficd from other property. BanAiitLAiJi Bnao- 
WATrBASADJI t'. BaI RaJBAI 

I. Ii. B. 23 Bom. 342 


110. — . _ Transftr of 

Properly Act (71’ of 18S2), ». 39 — Travtleret for 
tonrxieraiion and without notice — Mortgagee— Decrte 
decfari'ny cAorye on fmmoieo6/s iroptrlg for main. 
tenanct — KoUct of charge — Conctructne notice— 
Vendor and purehaaer. S 39 of the Transfer of 
Property Act doca not protect a tranaferee for conai* 



IIL Hindu widow— 

Bight to maintenance — Sale of property in resptet 
of which the irirfoic’s nyAI to mamtintnce might 


niNDtr LAW— MAINTENANCE-fonf/. 

6, ItlGIlT TO MAINTEXANCn— eonfj. 

(n) Widow— e^nld 

Je tnforeenUe — Tronafer of Vtoprrty Act (IV 
of I^SS), * 39 The maintenance of a Hindu 
«a!ow la not a charge upon the estate of her de- 
ceaam! huaKaml until it la fixeil ami chargeil upon 
the calate by a decree or 1 y agreement ; and the 
atilow’a right is luable to by defealeil by a transfer 
of the hualiaml's property to a bond fide purcha.acr 
for value even nith knowleilge of the widow’s claim 
for maintenatve, unleaa the transfer has further 
l•ecn maile with the intention of defeating the 
wiilow’sclaim. Sham Lnlv, li'inna, I, L. B. 4 All. 
?iW, and DiLilman B'lmehandra Joahi v. Satya- 
bhamabii, 1, L. R. 2 Bom. 49!, rcferreil to. Uaji 
K rNWAtt r. Hasi Dai . I. L, B. 22 All. S28 

112. Xotke by poi~ 

jMiion of widow of her right to tiuxinltnanee—Sale 
of family ;iroperty to direharge prenotu mortgage. 
ImmoaeaClo property of a joint Hindu family u-as 
told by a member of the family and hts tno sons to 
the plaintiff and the purchase-money was expended 
in iweeromg a mortgage. The character of the 
niortgage-alebt waa not shown. In a suit by the 
I laintiR for poasesaion it appeared that the property 
in question hml been In the exclusive posseaston of 
another mernlwr of the family, and after his death 
in that of his widow, for more than 20 years ; aud 
that neither of them had coneurrcil m the aala to the 
plaintiff ; it w as also found that the ividow n as en- 
titled to poa.aession on account of maintenance. 
Held, that the separate possession of the iridoii nas 
notice to the plaintiff of her interest in the land, and 
that ho aras not entitled to defeat It. Imam v. 
Bslasima . . I. L, B, 18 Mad. S34 

113. Charge on Ave- 

bana'a estate — Bond fide purchaser for value wilA* 
oa( notice. The mainteQdnco of a Hindu widow is 
not, until it is fixed and charged on her deceased 
husband’s estate by a decree or by agreement, a 


charge in the hands of a purchaser, 'even if it bo 
shown that the heirs to such estate have retained 
enough of it to meet such charge ; but such estate 
will not be liable if its transfer has taken place to 
aatisfy a claim for which it is liable under Hindu 
law, and ufaich under that law takes precedence of 
a claim of maintenance. Sba'I Lad v. BAkka 

LL. B. 4A11. 298 

114. “ Charge for, on 

aneeatral properly — Liability of purchaaer for ar. 
rear* of rnamtenanee. A decree obtained by a 


was not entitled, by virtue of such decree, to recover 
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IMCnST OF CASKS. 
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HINDU DAW— MAINTENANCn— 
r.. ninilT to >IAlNTKN*AXCK-ftwfi. 

(n) WipoflT — (wtf-f. 

hcOiSfiil. *n'1 M tlocrrf* for tn''*P*’ profit* C»n*n 
•rain^t tViP \«iilow. Ihl-J, on npjiriil Jn rircutmti 
o( llio ilr<Tf^ ff r profit *, 0) fn nWnr** 

of cM.frnoo of prg{i~rnoo. (hr* ifrfrTT lioMfr rn 
titlM onh to the rrnt* ttrtiiii]Ir coltpriM ; (n) lint 
the »Mnw WT>* cnlilloil to rot otl hrr rl*im for fn»m- 
tpniinro. wln.li on* to l-o fi»r«l with cIhp tfcnnl to 
thr* ostrnt ff the proport \ an*! the rrwnl position 
of the wMow ; und (m) (hitt (hr T>i<1o\r «ii« rntilirfi 
to rrt olT rurli tTr^onnlilr nmniint* «* mieht Inire 
boon ctpon<lr.l hv her on (he funeral corrinonW 
of her htr hu*li*n'l, which the ailoptol non would 
othrtwf** hfttr liron Imiind to firrlnfm. What wa* 
« rra«on*ble nnintenanro, and what rum rhouM le 
■llowTcl in rr*jirot of the ftmeml rerrmonle* urtder 
the cimim»t*nco*. oon»ii!ere»h Srftnvtty AVM(i«. 
tortt Ikftt V. Jryrti'lro .1/wfhVl, A It. S 
1. .1.5’, referretl to. Dun. Kr>wtR»-. Audika 
pArTAP StNon ; (1M3) . I. L, R 26 AIL 2Q0 

122 — — , , ■— llinAu wiVoK*— 

JffliB/mflnre— For/fiture /or ly 

Hindu ifiVote tarnortr iVom* of property at^iyntJ 
6y tmy (f tnuinlrnuntt — rretineMi .Smoff CauM 
ConH Aft {IX of J^Si), S<h. II, Art* 31 and 3^. 
In ponuanep of * compMmi*e lictwwtt a Hindu 
widow and tlie hrotlicn of her deeea«e<l hu«l>and. to 
who«e f'tntc the widow liad hid claim, the brother 
a«isn«l to the wMow certain property by wav of 
mainfcnanee, hut (iiein*elve* remaine*! m posse«iion 
aa manaeer*! on liehalf of the widow. It waa not 
made a term of (he ecrcemcnt that the income of, 
*timf1d t»^ n.^tAt.lo to the 


widow wotdd not, even if unchastity were proecd 
acainat her, forfeit her risht to the income of the 
assigned propert}* in the a1i»onee of an espreas atipu- 
lation to tliat effect. Burp Sixon r. Laciiman 
Kckwar( 1004) . . I. L B. 20 All. 321 

123. — Iltndu tcidow’* 

ri'gtit of mnlnUnante out e/ Am’jond’a retafe— Prin- 
cip/ea on xchich Court thoull aaerrtatn ontonnf of 
tuch mainlcfianee. Case in which the pnnriplea to 
be followed in aACcttainiog the amount of separate 
maintenance payable to a Hindu widow oat of her 
husband’s estate are discussed and defined. Ka* 
EOOSA5IOYEE DabEE f AcailMSTnATOR'GEXElUt. 
OF Bengal (1005) . . 0 C "W. TT. 651 

124 Tramferof Pro- 


PuTchoier leit/i rwlice, jmition of. ^^'he^ immove- 
able property, from the profits of which a Hindu 
widow was entitled to receive her mainteoaoce 
was sold and the sale-deed recited that the amount 


HINDU DAW— MAINTENANCE— eon//. 

C ItlOHT TO >lAINTKNANCr_eoef4f 
(n) Wlrow — fonrll. 

of maintenanri' would ronimue to Ik* paid to the 
widow by the vendor ami Hint tie propr-rty soiri 
wnubf not siihjivt to snv charsr for it //rW, 
that llu«fn<>rr rreiMl wa» not ennu^rh for hnldinsi 
Hut the ronrcAanre wa« eneetitcfl with the in"'-^ 
tentlon of defealms the tiefit of tiir mnintonnnce- 
liohW, Within the meanint: of ■ ,30 r>f the Transfer 
of l*roprfly Art. It was neee»Mrj to enrjuire 
whether at the lime of the mIi*, there wa* sufllAcnt 
property left in the hands of the vendor out of which 
the amount of miintenance coiilil l>e rcaliccil, and, 
ff there was not, whether the vemfee was aware of 
tho fael. llic intention to defeat the right of the 
maintensnce-holdcr again* t which proAi*ionlA made 
in a. 39 of the Tran«fer of Property Act, involves 


125 ■■ ■ Re>Qiaprlage of widow— 

I/iirdit irii/oTo— .Vninfrn/ince — /let A’o. JTT’ of 
JSSS. During the lifetime of her husband the 


in the liantfs of certain donees from him The 


( 0 ) Wife 

126 'Wlfa’s right to mainten- 

ance-separate maintenance— Ground for 
hviny apart from hvshand. Although byHiodufaw 
a husband is bound to maintain his wife, she is not 
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HINDU LAW— MAHTTENAITCE— conJi. 

6. RIGHT TO MAINTENANCE— 

(n) Widow — C ontd. 

arrears of the allowance from D and S personally* 
alter such property had left their hands Dbasam 
CHiNDi;. Jaski . . I. L. R. 6 All, SSa 

115. Jl/aiafenoMce* 

riffAl to, out of confiscated jyropertij. A Hindu 
widow bold not entitled to maintenance out tJ pro- 
perty belonging to her husband which had become 
lorfeitcd to Government on his coQviotioa for rehel- 
lion, GtJNOA Baee r. Hooo 

2 Ind. Jur. N. S. 124 


HENDIT LAW— MAINTElTANCE-contd. 
5. RIGHT TO MAINTENANCE-euwti. 

(n) Widow — contd- 

tear V- Sam Das {IQOO). 1. L. S. 22 All. 326, re- 
ierted to. BnAnrpcR State o. Gopat. Dei U901) 

I. L. R. 24 All. 160 

110* ■ — Decree agatnst 

representatiie of famdij erealing chorge ort family 
jmpertif — Right to ezeeuie against sons of defendants, 

I though not aotuallg made parties — Cnil Procedure 
I Code (Act XiV of 1SS2), $. 2U. \tTicre it n clear 
from the terms of a decree for maintenance that it 
was intended to create a charge on propert}’, and 


118, Property sold 

tn execution of decree for snatntenanee — Suhse- 
guent suit to recover maintenance and fo fotlom 
property tn hands of auclion-purchasiT A Hindu 
widow’s right to recoier maintenance is subject to 
the right of a purchaser of a portion of the family 
estate for valid consideration A obtained il per- 
sonal decree against B for momtenanoo ; at the sale 
In execution of this dtcreo a portion ot the family 
property was sold and purchased by C At this ^ 
sale the inclow gave notice that she claimed a right j 
to recover taaintenance from the famdv property. ( 
In a Bubscqijsnt suit by A against B and C to recover 
envata ol maintenance, A sought to follow the pro- 
perty In the hands of 0 Held, that the fact of such 
notice being given at the tiTOO of the auction-sale 
would not affect the rights of the auction-purchaser 
C, he having porchaBcci at an auction-sale held 
under a decree obtained tn sstiafnction of a valid 
famiiy debt. SoobjaKoero Nath UnrsnSiNon 
t L. R. 11 Calc. 102 


obtained a decree which created a charge on certain 
family property la respect of the maintenance sued 
for The son of the first defendant was a minor 
ot the date of tho decree, and was not a parly to it. 
The widoV attached tho property. Upon the death 
of the firit defendant, subsequent to the decree, his 
son WM added as legal reprtwntaUvc, and clavmsd 
the property by right of survivorship, and sought to 
have It released fiom altachnicnt on the ground 
that it WAS not liable for the widow's maintananee. 
I/eM, lhal, as the property was charged by tho decree 
I with maintenance, it could be sold in execution 
' of the decree, even though the son had not been 
made a party to the decree, there being np con- 
I tcntioo that the debt Was either lUegil or iminomlt 
I and the ilecree being Dot merely personal one 


U7. - 


- Hindu tcidoio — 


Auccs'ral property iwt 

defeasance of tetdow’s right of snatnlsnanee. The 
holder of ancestial ptoperty cannot, where there 
exists a widow having a right to be mamtamwl out 
of that property, ahenatc such property so »a to de- 
feat the widow’s right to maintenaitce. .U&saamaiat 
IflfliNunrv Gangn Bisiien, N. W P H- C. 

261 ; Jainna v. Machul Snhii, 1 il 2 AH SIS ; 
and Dcv» Persad v. Gunawnl* K«r, J, L R 22 
Calc. 410, M\'>aed Becha f Motoiva (1900) 

XL.R.23 AD.80 
118. Wtdoio’s • right 


to maintenance — Jfainfcaonce not a charge on the 
^omt-famiiy properly. «af<aa made so (ly a decree 
or ly agreement. The right of a Hindu widow to 
maintenance is not a charge upon the estate of her 
deceased huiband unless and until it is fixed, and 
charged upon the estate by a decree or by agreo- 
ment : and, if such estate has been alienated and 


. Ihiehastity of 


120 . — . 

toidoie, distnUlltng her to maintenance— Charge 
not specifically raised tn pleadings or issues. A 
charge ot unchastity, as disentitling a widow to 
malnlcoance, must be specifically raised m the 
pleadings or issues. Where there was no averment 
of. not issue as to, such unchistity ; Held, 
that lh« defendants could not found any such alle- 
gation on their general denial in the pleadings 
that the plaintiffs (the widow and her daughter J 
were entitled to maintenance, and on an issu e 
" -whether the plaintiffs are entitled in any event to 
maintensnce or marriage expenses ” Hui SiBOO 
SiWcKU AvE^iti-nsi(l903) ^ 

I. L. R. 27 Bom. 485 : 

Q c. L. B SO I- A 127 ! 

7 0 W. N. 665 


121 


- Hindu Kidou— 


101 uiiinii-nance Hheo Buksh Smgh \. Mussumat 
■OunneiW Koonwur, S. D A. N. ]V. P. 1^64,1. 
£2i) ,• l/ilshmnn liamehandfa Joshi v. Si^yahhama- 
tat [JS77).I.L It 2 Bom. 494 ; and Jlam Kvrr 


cased husband, was ousted by a claimant vho 
red his title as adopted son of the saj J deceas 
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DI«I>T OF CASES. 
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HINDU LAW— MAINTENANCE— rofij/ 
I’.jnilT TO MAlNTFXANCE-rfm>i 
(n) ^VI^o «• — frynit 

hu>Iian<1. Bn<l II «Wm> for in'‘«no profil**-** pimi 
iiriiin‘t tlio «iiJoir. Ilthl, on iipi»'*1 in Pior'tition 
of tho iloffp** f'r Torino profit*. (i| th*t. In ■liM'nrp 
of pMilrri'^ of rrplicrnrr, Ifir iWrro liolc|f>r »»* m 
titlM ontj to tfio rrnt* urtimlU* rollrrtnl ; (it) ih»l 
thr wMow «n« rntilloil tn »rt olf hrr rlslm for tn^ln* 
tmanfo. t*«« to lio fiir«l witli iliio rrr^ril to 

the oitcnt ff tlif proppHy nn'l tlio »ortil po*ition 
of tlip m iiiow : Ah'l (ill) IliKt the nMoir ««< pnlillpil 
to M-t ofT riich rr-ii*on^lilp uniounl* •« misfit Iistp 
| pppn cTprnilpil lij Jirr on tlir ftmoml rorpinonfp^ 
of lirr Islp hu«lMmi, wliKh tli»* »(iopip.J »on wouM 
otJiPtwi'^ lm\p lippn liotiri'l to (w-rform. Whnt 
m iTii*on*btp msinlrn.inrp, an') tihal »tim rtioiilil le 
•Ilonttl in rp'jrpt n( t)io funonil crromonip^ Hmlrr 

Iho rirruir'tancp*, oon'iilrro'l. AVfoli'*- 

tortf />«*<« V. Jfyerrtro .YciA MvUifl, A. H. 5 
/. .1..'', TpfrrTPtl to. Durr. KrNVfAn I*. Ammka 
^A^T t^Sl^Gtt : (tftoa) . I. L. E. 26 AIL 200 
122 _ . , — Hindu tridote— 

J/ffinfmonrr— For/riture /of vnfhn>lil>j~SHit ly 
//iR<fi( iriWw to rffntrr infomt of j<roj»rt‘j ai*iyntdi 
fcv tf^y ff Tonintennnff—l'ronntitil Smotl CanU 
Court ArtllX of ]fS7). M. II, Art‘. 31 and 3^ 
In por*iianpo of a compmni5*o Lct«cpn a ilimlu 


matioati-rm of tlio asrpcmont that tlio incomoof, 
the property w aMi^jned fliouM lx? pii%allo to the 
wMow only so lonj ns the rcmainwl pha<tc Ilttd, 
lhat u nun lij* the viilow for rccorery of the Income 
of the property no asdsnol was not n etiit copoiiaMe 
by a Court of Small Oau«e«. IftH, al^o, that the 
widow woiilil not, even if uncha«tity were proved 


123, Hindu uidoio't 

right of m'linlfnance out of huslaniTs estate — Pfi»- 
cipfea on tr^ich Court ihould ascertain amount of 
such fnainicvanre Case in which the principles to 
be followed in ascertaining the amount of eepnrate 
maintenance payable to a Hindu widow out of her 
husband’s estate are discussed and defined. Ka> 
BOOXAJIOYEE DaBEE f. ADMISISTn ATOB GeYEIUL 

ofBesoal(1905) . . 9 0. W N. 051 

124 Transfer of Pro- 

jxrti/Act (/r of 1SS2), s. 39 — JIainlenanee of Hindu 
^itdoic — irAtfAcf charge upon the estate — Hindu Laxo 

Mitalshara School — Trantfer of estate tcith in~ 

tenlton to defeat right — Fraiwfu/ent intention— 


HINDU LAW— MAINTENANCE— crnif/. 

6. niOIlT TO MAlNTEXANCI^-wi/d 

(a) U’lrOW — eoncld. 

of tnaintenanre wotilil rnntiniie to iio pai<] (o the 
wiclnsr by the vendor anil that the pro|vrty aohi 
would not Is* AiibjpTl to any cimree for it Held, 
that thisoiTT rroital was not enonjli b.r ImMing* 
that the ennvesance was exeniled with (he in- 
tention of defeating (he right nf (he maintrnance* 
holder, within the meaning of • 31 of the Transfer 
of lYoprrty Act. It was nreessarj to rnr|iiire 


msintensnre holder Btrain*t which jiroiUionis made 
In a 39 of the Transfer nf Propertj' Act, involves 
the idea of a fraiidiilrnt intention. Ham Ktimmr 
V. Han All, I. L. H. All. 3H>, appTovcsl Under 
the MitaLshara the maintenance of a wi'Inw is not 


A'unirwf V. Hnia I>n, 1. L, H. JO All. 3J0 ; Hharl- 


Dtosunsri DECir. Diisv Krsum Bim (IPOO) 

10 0. W. N. 1074 
125 — Ee.marriage of widow— 
lUndu Widow — .Vni’nfenonce — def .Vo JTF of 
I^SC. During the lifetime of her husband the 



(o) Wife. 

128. Wife’s right to mainten- 

ance-separate maintenance — Ground for 
hvxngapartfromhushand. Although byllmdulaw 
s husband is boned to maintain his wife, she is not 



( 5200 ) 


( 5205 ) DIGEST ( 

HIOTDU LAW— MAINTENANCE— conli- 
5. — RIGHT TO JIAINTENANCE—coft«. 

(o) V<iTB~e7nl(I. 

entitled to & separate maintenance from him unless 
she prove's that, hy reason of his misconduct or by 
his refusal to maintain her in his own place of resi- 
dence or other justifyics cause, she is compelled to 
lire apart from him. Sidlixiupa f. Sidava 

I L B 2 Bom. 034 

127. Itaving 

hu4haitd'a Jtousc without Under the Bindn 

law, a wife who, without her husband’s sanction, 
leaves him to live with her own familj'hasno tight 
to ask maintenance from her husband. Kullva- 
XESSCKEE DeBCE f. DWARKASATlI SCRMA 

e w R lie 

128. ' ^ IFi/e leaifvg 


the husbaiJd dechned to maintain her, she was 
entitled to maintenance. Nityb Laha v. Soon- 
DARSE DaSSEe . . . . 9 W. R 476 

129. — - — Dttd of aepofo- 

tion-^Agretntnt for stparale ratdefice and main- 
ttnanee—Considtratlon — Right to «ii/oree tueh agree- 
ment, Where* by a registered deed executed by 
the defendant m favour of the plaintifl, bis wife, 
after reciting certain quarrels and disigreements, 
none of which indicated *uch a c mditiou of affairs 
as would warrant the wife under the Hindu htw in 


enforceable by suit. ‘Rajeukht Dabee r. Bnoor- 
NATH JlIOOBElUEE . . 4 C. W N 488 

ISO, Iltuband’seecond 


Hindu husband married a Second wife and Us 
’ at the first 

money for 

■ ■ ■ Appastani 

Cinrm ..... 1 Mad. 376 

131 Misconduct of husband — 

Jri/e eompelled to hate /lusband’e hoiife on account 
of misconduct of husband A Hindu kept a^BIaho- 


GoBisn Paksao v DoimAT Batti 

e B Ik R Ap 85 : 14 W. R 461 


CASES. 


HINDU LAW— maintenance— fonld. 
5. RIGHT TO MAINTENANCE— confd. 

(o) \S’iTZ—c<mtd. 

132. Cruelty of husband— J im. 

tifiealion for wife having husband — Vnhndness 
or ^ neglect — Cruelly — Cnmimil Procedure Code, 


nouse. Ueierence being had to loe nrst coue oi 
Criminal Procedure (XXV* of 1861) and to the 
existiDgCode(Xof 1872), s. 636, unless a husband 
refuses to maintain his wife in his house, or has 
been guilty of acts of cruelty which would justify 
her in leaving his protection, she is not entitled 
to maintenance while bring apart from her 
husband. Sitanath MooeekJeeu. HAiUABUmr 
Dabee, 24W.B 377 

133. Wife leaving her 

huibaitd't protection — Cruelly of JtustsnJ. A 
Hindu wife is justified in leaving her husband’s 
protection, and is entitled to separate maintenance 
from his income, when be habitually treats her with 
cruelty and such violence as to create the most 


134.. .1 Unchnstity — Adulterestliiing 

apart from her husband A Hindu adulteress Jinng 
apart from her husband cannot recover main- 
tenance from him so long as the adultery Is uncon- 
doned. Illata Satatri v. Iliata Narayan Nam- 
1 MfiA 373 

135. — A woman 

divorced tor adultery who had continued in adul- 
teiy dimng her husband’s life, and m unchastity 
after his death, is not entitled to maintenance out 
of the property of her deceased husband according 
to Iftodu fair. McTTAWJiAt iv llAiUESnY 
Asiwat. ... . .2 Mad. 337 

139. Wife's right of 

matntenanee among Sudras — Continued ‘unchastity 
and sntsconduel. In 1887, a suit was instituted 
against a Sudra by lus wife, and » decree was passed 


coDCtled to her, and that her child was legitiniaie. 
Itwaafound that the plaintiS’s case w a^estoblishM, 


( ) 


WOEST OK CASES. 


( 6^3 ) 


lIlNDtJ LAW— MAINTENANCE-<o«rf. 

5 nifiHT TO M.MXTKNANCr.— 

(o) W trc— cjnfi. 

137. _ AllyaBantana law— 

L«<i^t7ify o/ fo Pi<ii*iMin vxft. A 
whni<* infml>*‘r of « f»mily powmwJ liy thr Al«y«* 
Mntan> •‘wtcrn of law, living apart from fho family 
with hff hu«l>!inO, la not cntitlM to a ropara^c 


133. ■ — Sagat wife— tw/Mi- 

tyof. Qxiaft Whether a Facal wifo la rntitlcil 
to JncEtion Si.!ioo *. Jetotia 

KoonR .... 17 vJ . R. 230 

139. Hindu embracing Sfaho* 

medanlsm— /) iwyttVi njAf— /.‘raWrnfr— J/orr»» 
oj* 'f., a Hindu, cmbrac*<l tb" Maliome* 

dan rvbeion and marri^ a Mahomnlan woman 
whom be took to Lre with bira. At the time of bis 



expenses iad been incurred or were at present re- 
quired for her, and since il the lived to reach a 


doubted, and that, when the Court has made an 
orier directing a sum to be paid by way of main- 


J?am<if«t V. rrimJafe Oantsh Dtsai, 0 Bom 2S3; 
Sham Lai r. Banna, I. L. R. J All- 2Sfi/and Malta- 
laUhamma Garu v. renlaJaeofnammo Oarii l.L 
R. C Mad. S3, referred to. Maksha Hebi v 
JiWAN Hal ‘ . . I. II. R. 6 All. 017 

140. Right to maintenance 

from paramour — ’Woman living »n adtAtertf — 



HDfDU LAW— MAlNTEWAKCE-eoatf. 

nimiT TO MAlNTflNAXCE.— -sfil/. 

(o) Wirr— eonf/. 

14L Woman marrying again in 

llfotitne of husband— to tnaxnttnmte. 
Among the Sompora Ilrahmins a widow who has 
re-mame*! in the lifciime of her first husband 
without his ennrenl cannot be rcganleij as the 
lawful wife of her second husband, but she is 
entitled to maintenance as his concubine. Kiiem- 
con r. U»SA SiiAXKAn UAXCinion . 10 Eom. 881 

142. Chnrgo on husband’s ostato 

— Trantftf of t ’late for paj/mrnl ofdtbtf. The bond 
fdt purchaser for value of the estate of a Hindu 
husband, sold in order toaitlsfylho busband’a 
debts, does not take such estate subiect to the 
wife’s maintenance, even if such maintenanceis 
fixesland charged on the estate. Jama i v. Maehul 
Rahn, 2. L- A. All. SIS, and Sham Lai r. Bamna, 
1. L. R. 4 All. tW, referred to. CcnDiVALf. 
Kacksil-a . . . I. If. R. 5 A. 867 

143. ; Rijht of main- 

tenaaee 07aiaif purchaser otsale for paymtnt of 
family debt. Though the maiotenaneo of a wife 
and children may m certain circumstances be a 


JJatcuiarammal f. Gofala Kkisbka ' * 

L L. R. 2 Mad. 120 

144. Partition— JI/ital-sAora—. 

Afoinfenonec, lei/e’s rtght to A suit by a 
Uiodu wife against her husband to establish 


I. L. R. 31 Calc. 476 

146. Bight of wife, who had 

lived apart ITom her husband during his 
life time, ^3 claim maintenance after his 
death — fafAcr-in-taw haimy sneestral property 
bound to maintain under eueh cireumstanees. A 
wife Lving apart from her husband without any 
justifying cause is not entitled to claim maintenance 


any time, return and claim to be maintained. Her 
right is not forfeited but only suspended during the 
time ehe commits a breach of duty by living apart 
a^ ia revived when at his death such duty ceases 
to eHst. The Court may, under the circumstances, 
he justified in awarding her maintenance on a less 



( 5209 ) 


DIGEST OP CASES. ( 5210 ) 


HINDU LAW— MAINTENANCH-eonfrf. 

5 r.IGHT TO lLMNTENAKCE-<onc?d. 

(o) Wife — covcld. 

liberal scale than it otherwise would. Ptr Sak- 
E4PA>-NaiR, J. — The father-in-law is under a moral 
obligation to maintain his daughter-in-law, which 
ripens into legal obligations against the assets Jn the 
hands of bis heirs Sangamrnal r. Ethammai, 
I, L. R. ^2 Mad. 30J, 307, referred to. The hus- 
band is undcra moral obligation to supporta wife, 
when she is being apart from no corrupt motive; 
and this moral obligation npens into a legal obli- 
gation on the fatber-in law when, on the death of the 
SOD, he tabes ancestral property 3he rights of a 
wife and widow respectively to maintenance, icst 
entirely on different grounds The former is a 
personal obligation on the husband based on the 
identity arising from roarnage relations and is not 
dependent on the possession of property. The 
right of a widowed daughter-in law to ctatm main- 
tenance from her father-in-lftw is based on the pos- 
session of ancestral property bj Ihe latter and can- 
not be defeated by any breach of duty on her part 
towards her busliaRd, which might diseotitio her 
to enforce a diatmct claim in respect of a different 
relation and on account of considerations peculiar 
to that relation SrR4Mr<\Li.t BaKoaiuaisu r. 
SoEAMPaLLl fiBauBcec (IDOS) 

L L. D 01 Uad. Sdd 


e D.\BU\NA PHOPEHTy. 

1. — _ Sabtiana propeirty, nature 
of— Grflwt to }unior memlera of iainthj (or viofnten- 
oure— f’oiccr o/ Graiiltta to ahtnate — Ciwfom of 
Darlhanga Ra/ — Propirly not tnaUenaih merely 
lecoiiee it i$ mpartibU — Liability of " Babuana " 
(o safe in rreciitioii of dmec— Evidenceo/ Cv^tom. 
Proiicrty granted as “ Uiluitna ” to a junior 
male meinbrr of the Darbhanga Bajfamily m 
beu of money maintenance was admittedly impar- 
tible, descending to the eldest male heirs ol the 
grantee and being held and managed by the 
person to whom it descended for the main- 
tenance of himself and his family. The Gor- 
ernment revenue wss conditionetl to be paid by the 
grantee, or the person to whom the property des- 
cended, not directly to Coremment but though the 
Ufaliaraia s — Beld, that such property, though 
impartible, was not by reason of that fact inabena* 
ble ProjjCfty eo granted may be alienable. 
Vdaya Adilya Dtb v. ,/a<faW<3/^difi/'T Xkb, 1. L-It. 
&Cnk. J'J'i . L. R. SI. A. 2iS,SaTi<i} Kvaris.Dtora} 
Kvari, J. Z. R 10 All. 272 L. R. IS J. A. 51, and 
Tenl-oti Surya J7<i7n'pof» Rama Kriabna Rao r. 
Court of ITarrf., 1. L. R. 21 Mad. 2S3 ; L. R. SO 
l.A. S3, followed. Kotwithstanding its impaitj* 


BmX)U LA-W— MAIITTBIfAH'CE-tOTcW. 
6. BAECANA PROPERTi— cmicH. 


I 


I an alienation would have been made, cannot he 
accepted as proof of a custom of abenabihty. 
I Sartaf Kvari v Reoraf Kuari, I. L. R. 10 AH- 

1 272 • L. R. IS 1. A. SI, followed. DcEcancT 
Sixoa V. ItisiEsatVAJi Ssiiob (1909) 

I. L. B. se Calc. 94S 


HINDU LAW-MABMAKATAYAM. 

— Morvmlalayam £aio 

—Dinaion amongst faint oteners, when binding 
OH mtnoTt-^Arrangement not bttiding (o uhieh all 
memhert ore not parties. Joint owners goyemed 
brtbeSlarmakatayam Lawcan allow oneormoro 
of themselves to take any portion at the Joint 
property as bis or their separate property. Such 
transaction requires the consent of every oao 
interested in the property, and where there are 


HINDU LAW— NABRIAaE. 

/ Col. 

1. ISFAUT iliREUCE, TBEOEY OP . . 5211 


2. Btcirr to oitx rs irAr.r.U0E, asn 


CoKSEITT 5211 

3. BEtnonut. 5215 

4. CERSilOStES . . . . • 5217 


6. VaUDlTV OB OTSEEWrSE OF 3lAn- 
BlVOB 


521S 


c. 


9. 

10 . 


Evidekce 49 to, ayn Proof of, IUe 



LEomsiACY or Ciuldeeh 
Resteaist O.V, OB DISSOLCTIO-V o 
SIARBIAOE .... 
NoOBUOATIOIfTO GET SON OR DSVOU 
TER StAREIEO 

Bssubrmos 


5225 

5220 

0220 

6223 

5226 


See HiSDtr Law— C csTOir— 



DIGEST OF CASi:S. 


HINDU LAW— MAllIlTAaE-<-o«f^. 

Sft llixoc Lnw — Gc^nmi’*— ntoirr or 
Cr*r.DtA!»mr . . 2D W. R. 170 

1. H R 1 AlU MO 

L D R. 12 Ram. HO 
Srt IIixpc Lw — IxiirntTiMcr — Ditxst* 
1 X 0 or, Excirsiox nnoM, asi» Fon* 
rEirrr.E or, Isheritaxce— JUnniAoe- 
Stt Hixor Liw — SmjDnix — Dtwmr- 
Tios Axn l)EvoLmox or Ftrioiiax. 

1. L. R. 2S Calc. 354 
Sn Ilixnp Liw— W idow— Di«<jrAtm- 
CATIOXS — ItE'lIARRIAQi:. 

I. li. R. 20 Rom 388 
Stt ntsTiTCTiojf or CoxjroAL nioitrs. ' 
I. L R. 28 Calc. 37 


HINDU LAW— MARRIAOEwonf^. 

3. niOUT TO GIVE IN SIARUIAOE. AND 
CON-iKNl— 

3 - .. Consent ot ^ardisn to 


4. ilamaje of a 

gift teilAotif /iff falArr't eottftnl — IlMband and 
vift—Suil by Iht father to drehre tveh marriage 
nid~^Feelum raUl. Tbe plaintiQ, a Ilin'lo father, 
■ufd^for a (IrcUntion that the mArriAgo of his 
<lauf*i>ter, which had been eclcbnited b}^his wife 
without h'lA consent, was nolt and void. It ap. 


1. INFANT J1ARRTAGF..T1IEORV OF. . . 

L Infant marriage^— Fresninp- • •• ■ ‘ 

tion of age — Age of di‘ertfion The foundation for • 


wife pennsDently i^uita her father's house, to which 
she ud returaed after the celebration of the mar* 
tiage eetemoov, foe that of hee husband. The 
presumption, therefore, is tliat the husband, when 
called upon to receire bis wife for permanent co> 



2. RIGHT TO GIVE IN hlARRIAGE, AND 
. CONSENT. 

1- Right of giving away 

daughter in marriage— Defecation of authority. 
Though by the Hindu law no ono but tbe father, 
while be is abre, can give his daughter in marriage, 
yet the father can dclpgate hia authority to another 
Golaaiee Gofee GnosE v. Jcccessur Chose 

3 W. R 103 

2. Guardian of 

daughters. The plamti0, the divided brother of 


marriages, ijeia, mat tbe exclusive right sought 
to be enforced by the plaintiff was not warranted 


e^oere ' IlDemer Lint Courts ii-ou;u sei aaiue a 
marriage if a clear case was established of fraud, 
by both the parties intermarrying, on the rights 
of the father as guardian of his daughter for the pur. 
poses of mamage. KnrsnALcnxND LatcHASD v. 
BAihUKi . . . 1 L R. UBom. 247 

6. CiMforfy — Guar. 

iftanaii>/> — Jtigftf of father to pile his daughter »n 
mamage — Conduct of father forfeiting such right 
— Suit by a father to restrain his rrije from giving 
tteir daughter tn marriage vilhoul his consent. , 


VOL. II. 
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DIGEST OF CASnS. ( 6210 ) 


HINDU- LAW— 3IAINTENANCE~fo»tf. 


HIJVDU LAW— aTAirrTiJNANCD-coweW- 


5. lUGHT TO MAINTENANCE— fonrfi. 
(o) Wife — ccndd, 

liberal scuie (han it ofhern/se would. Per 


/. L. B '22 Mud. 303, 307, refcncd to 7hc bus- 
bandisundet a moral obligation to support a v,tfe, 
when she is bring opart Irom no corrupt looticc; 
and tins tnoral obligation npcna into a legal obb* 
gallon on the fotbcr-m law when, on thcdcathoUhe 
BOD, lie takes ancestral property. Ibe nglits of a 
wife and widow respectively to maintenance, itst 
entirely on different grounds The former m a 
peiBonaV obligation on the husband ba*>til on the 
identity arising from mariiage relations and is not 
dependent on the possession ol property The 
right of a widowed daughter in-law to claim main- 
tenance from her father-in-law is based on the pos- 
session of ancestral property by the latter and can- 
not be defeated by any breach of duty on her part 
towards her husband, which might disentitle her 
to enforce a distinct claim m respect of a different 
relation and on account of considerations peculiar 
to that relation. SenAWPAUU Bavoarauma v. 
ScSAUrAIXI BSAaiBtZE (1003) 

I. L B 01 Mad. OSS 


0. BABUANA PHOPEHTy 
E . . Sabuana property, nature 
of— Urnnt to putior members of famtly for maintrn- 
ance— roust of Grantsea to alienaU — Cxittom of 
Parbhanga Jta} — Piopertij not tnaiienohle merely 
bscaass it ts unpariiiU — Liability of “ Babuano ” 
to Bale 111 exscuUon of dtcree—Stidenefof Cuatom 
property granted as “ bniuano ’* to a junior 
male mender of the Darbhanga Baj family tn 
heu of money maintenance was admittedly impar- 
tible, descending to the eldest tnalo heirs <j£ the 
grantee and being held and managed by the 
person to whom it descended for the main- 
tenance of himscl! anti hia family. Tlie Gov- , 


impartible, was not by reason of that fact inaliena- 
ble Property so granted may be alienable. 


l.A HJ, iollowea. Notwitbsiatioiug iis uupiuu 


e. BABUANA PBOPERTV— coiicW. 


descendant In n horn property so granted was for the 
time being nested failed to pay the Govemronet re- 
venue as stipulated, and the Maharaja was himself 



accepted as proof of a custom of eheoabihty. 
Saftuj Kvtiri v. Deoraj ^tinn’, /. L. Ji. JO All- 
272 : L Jt. 35 I. A’ 51, followed. DrEOanCT 
Sixoii V. pLAMEsimaE Smon (1009) 

L L. E. 38 Calc. 643 

HINDU LAW-MABMAKATAYAM 
■ - ■ - . . ■ I . Marmnlatayam Law 

—DMatan araongst jotnt otrnert, when binding 
on mmora^Afrangement not Itnding to which all 
tnembtra are rot parltes. Joint ownera goreraed 


HINDU LAW— MABBIAGE. 

^ Col. 

1. IKFANT JIaKRIAOB, TBEORV OP . . 5211 

2. Kiort to oive nr MARftAGE, aj-'d 

S211 

3. Betrothal S216 

4 Ceeemosies .... - 521T 


6. Validity or. qtheswisb of Mar- 



6. Evioeitcbasto, ANdPeoopof, Mab- 

riaqe ^ 

7- Lboimmacy op Children . • 5226 

8. Eestbaint on, OB Dissolction or, 

StARRtAQE . . - • * — 

9. KOOBUOATIOSTOOETSONORDAirOn- 

TER StAEBIED . . • * " 

022S- 

10. RbrarRiage . . • * 


S..I)iTO,CEAa-,..7. ^ 23^ 

See HfNDD Law— C rsTOJi— M aeeiaqe. 



the had nturac^ after the celebration of the mar* 
riage ceremony, for that of her husband. The 
presumption, therefore, la that thehushand, when 
called upon to receire bis wifo for permanent oo* 


L It. 3 1. A. 72 


2. RIGHT TO GIVE IN JIARRIAGE, ANI> 
. CONSENT. 

1. Bight of giving away 

daughter in mamage— Defecation o/ avlhonty. 
Though by the Hindu law no ono but the father, 
while he is alire, can give bis daughter in marriage, 
yet the father can delegate his anthonty to aoolber. 
GoLiMzs GopiE Goosz T. Jzcczssun Gnosz 

3 "W. B. 103 

2. — — — — Guardian o/ 

iavghtfrS’ The plaiutiS, the divided brother of 


obligation to accept any persons whom be might 
select and provide for the celebration of tbeir 
marriages Htld, that the exclusive right sought 
to bo enforced by the plaintiff was not warranted 
by Hinda law, apart from the legal position and 
rights of the defendant as the guardian of her 


wife, filed a suit, and obtained an injonction tt- 
atrainiog his wifo from celebrating the marriage, 
Tbe marriage nevertheless was solemnized with 
dao ccremomes. The Court of first instance de> 


B, ■ — Cusiody^Ouar- 

diamhip— Right of father to give hts daughter in 
Biamoje — Conduct of father forfeiting tveh right 
— Sv\t by o father to restrain hts wife from giving 
their daughter in mamage wUhovt hts consent. 


VOL. II. 


daughter 8 bad been bom to them. In 1880 tho 
plamtiff was convicted of theft, and sentenced to- 




( 5209 ) 


DIGEST OF CASES. 


( 5210 ) 


HINDU LAW— MAIITTENANCH-cobW, 
5. BIGHT TO JIAINTENANCE—foncM. 

(o) WIFE—COIICW. 

liberal scale than Jt oUiei-wisc TfonW. Ptr SaS. 


vbeD she IS liTini; apart from no corrupt motuc; 
and this moral obhgitiori npcns into e legal obit- 
gationontbefather-in law when, on thcdratboftiie 
son, he takes ancestral property. He nghts of a 
wife and widow xespecliTcly to maintenance, rest 
entirely on different grounds The former is a 
personal obligation on the hushancl based on the 
identity arising from marnage relations and la not 
dependent on the possession of propcitj'. The 
right of a widowed daughter-in-law to claim main- 
tenance from her father-in-law is based on the pos- 
session of ancestral property by the latter and can- 
not be defeated by any breach o/dut^ on her part 
towards her husband, which might disentitle her 
to enforce a distinct claim in respect of a different 
relation and on account of con«vdetationa peenhar 
to that relation SoiUMratxi BaKaiiusiMa r. 
StTBAMraiLt Bramsaze (1003) 

X. L R 31 Mad. 338 


HINDU LAW— MAINTENANCE-CoftcW- 
C. BABUANA PROPERTY— ctmeif. 


descendant in whom projicrfyso granted was for the 
time being \cstetl failrd to pay the Gorernmnet re- 
venue as stipuLsted, and the illaharaja was himself 
obliged to discharge the claim of the Government, 
be might sue the defaulter for the amount so paid, 
and execute his decree by sale of the “ b'lhi’am ” 
j propcrt 3 '. A family custom to the effect that pro- 


' accepted as proof of a custom of alienabiLty, 
I Sarla/ Kvtirt v. Dtoraj Kvari, I. L. Jt. JO All- 
272 ' L. Jl. JS J. A. SI, followed. Dursoamri 
Sixon V, RASiE3Htr.iR SijfOB (1D09) 

I. L R. 30 Calc. 043 

HINDU LAW-MABMAKATAYAM 

■ I Marmakafayan Jav) 

— Dimtcn amonysl foinl ountrg, tfJien JiWfny 
on mmors^Arranyemtnt not hndhiff lo tehieh all 


6 BABUANA PROPERTY- 

1. Batiuana property, nature 

of— Grunt to jHnior metnbtrs of famly for tnamUn. 
a«ce— Power of Oranteea to ohenute— Ciw/ow of 
Darlhattgix Jia) — Propcrti/ not inahenahle merelw 
becauee d »» imj^rlitle — LtabtUlif of " Babnona ’ 
to sale tn execution of decree — Etidenteof Cvstom. 
^operty granted as " bnb-uann” to o junior 
male member of the Darbhanga Raj family in 
lieu of money maintenance was admiU^ly impat- 
fiWe.desceDdingfo Che eldest male heirs of the 
grantee and being held and managed by the 
person to whom it descended fot the main- 
tenance of himself and bis family. The Gov- 
ernment revenue was conditioned to be paid bj- the 
grantee, or the person to whom the property des- ' 


l.A S3, foUowed. Notwithstanding its imparti- 
bthty the subject of such a grant came, in the ab- 
sence of any special custom regulating its enjoyment 
withm the principle laid down in Manye’s Hindu 
I-aw, 7th edition, page 415, paragraph 321, that 
“in cases governed by thelHitaksharaLawofatbee 
may sell or mortgage, not only his own property 
m order to satisfy an antecedent debt of his own. 


interested in the property, and where there ate 
.-.-.-M .‘-...ar.4 KU r.t Consentin'' the tiaosactlon to be 
nsideration 
AhaVaz.. 

. . • . ' ,ra AinzAD 

\ Mad. 62 


HINDU LAW— MARRIAGE. 
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1. iHtAifT MiRBiACE, Theory op . 

2. RiQHT to OIVE is llAEEtAQE, AKD 

Consent 

3. 

4. 

6. Validity ob otherwise op 3Iab 

BIAOE .... 

6. EiTDENCE A3 TO, AND PSOOP OE, MAE 

BIAQE . . . • • 

7. LEOiTistACV OP Children 

8. Ebstbaint ok, ob Dissolution op, 

jUBRIiOE . . . • • 

9. NoOPLIOATIONTOQETSONORDAUCiU- 

TEBSIARPIEO 

10. Reharrtaqb 
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iSee Hcoju Law— C usToH— ilARhiAdE. 




the bad nturnnl after the celebmtlon of the mar* 
nage eercoeDy, for that of her hutbaod. The 
pmuiapffoa> fnercfore, is that the bashaod, when 


2. RIGHT TO GIVE IN 3IARRIAGE, AND 
. CONSENT. 

1» Right of giving nvray 

daughter in tnamage—ZJe/r^aiion 0 / authonly. 

Though by the Hindu law no one but the father. 


2. Guardian 0 / 

davQhttra ^ The plaintifl, the divided brother of 


to bo enforced by the plamtifl was not warranted 
by Hindu law, a^art from the legal position and 


straining his nifo from celebrating the marriage. 
The marriage norertbelcss was eolemnitcd with 
due ceremonies. The Court of first instance do* 


lion piecnieiii 10 lue vaauiiy ui a ludiiia^c. mu 
plaintiU, hanng been informed of bis wife’s inten* 
lion to marry their daughter, made no bond fide at* 
tempt to marry her, and, after entirely foregoing 
bis claim to ali control over hia daughter for many 
years, merely attempted to assert bis right without 
any regard to her interests, and with the sole ob* 
ject of annoying the mother, from whom he 


6 . Cvatody-~Guar~ 

dianship — Right of father (a ghe hta daughter in 
marriage — Conduct of father forfeiting such right 
— Sutt by a father to restrain hia utife front giving 
thetr daughter in marriage utlkoul hta consent. 
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HINDU LAW— MARRIAGE— conJi. 

2. RIGHT TO GIVE IN MARRIAGE, AND 
CONSENT — contd, 

two yeais' imprisontnent. At the end ol his teiia 
of imprisonment be (ltd not return to live with his 
father-in-law, but went to reside in hia own father’s 
bouse, where in 1834 he rec^ueated his wife R to 
join him with their daughter B. R refused, and 
she and S continued to live in the house of the first 
defendant, her father. The plaintiff then mamed 
a second wife. In Nocemher 1885, S hanog at* 
tained nine vcars of age— an age at which it is 
customary ^or Prabhus to seek husbands for their 
daughters— demanded Ws daughter S from the 
defendants, who, however, refused to deliver the , 
girl to the plaintiff. In May 1836, the plaintiff' 
filed this suit against the defendants, comptuniog 
that they were about to have his daughter S mar- 
ried to her cousin without hia (the plaintiff’s) con- 
sent. He prayed that he might be declared en- 


DlUreTAVAS V. JAUAWIUN VaSUDEV 

I L R 12 Bern 110 

0. — . - _ AlUgtd itnpTo- 

per namagt of minor threaUnei pending apfiiea- 
thn for fj«ardians}tip— Injunction a^ainat ptrton 
no< ^rly to application and ou< of junjdicfion— 
Qtiardtan and n'ari* Aft {Vtll cf ««. II, 
li—Civtl Procedurt Code (Act XI of i$S2). 4 
622, During the pendency of an application for 
guardlanslnp of s minor girl, it was alleged on 


the Court to make each order for the temporary 


vent the Court from granUng an injanction to 


Nath CnowDHCBV v. Bbikda Ra^ Dasst 

2 O. -W. N. 6S1 

7. Marriage of a girl 

tBtlhont her faiher'e consent — Sun by father to 
have marriage _ declared Void — Pactum tofet — 
Apvlieabihty of the doctrine to marriage. Under 
the Hindu law, a duly solemnued mamage cannot 
be set aside in the absence of fraud or force on 


HINDU LAW— MARRIAGE-confi. 

2. BIGHT TO GIVE IN MARRIAGE, fAND 
CONSENT— 

the ground that the father did not give bU con- 
sent to the marriage The texts relating to 
the eligibility of persons who can claim the right 
of giving a girl in marriage are directory, and not 
man^tory. Mulciukd Kober v. UntromA 

I. L R. 22 Bom- 812 

8. — Ouardiaiuhip— 

Paternal relativea — Their authority to give a 
girt in marriage — Cfn7 Court’s jurisdiction to 


very gross misconduct and disregard of paternal 
duty, tb* Court may interfere even In the case of a 
father. A Hindu died, leaviae a widow and an 
Infant daughter named R. Alter his death, ms 
widow t*as forced, through the unkindness el her 


J . „s_i — i,— nf mnnpv And as the 


tionera, one was approved by the Court 
rerident'of Vaizapur, a town in the Nizam s do* 
mimons. The Court passed an ordec aathon^S 
the petitionera to give the girl m marriage to wis 
pere^, and directing the girl to be made over in 
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niNDXJ EATT— MARRIAaE-^ffn'A 

2. niGirr to give in MAuniAGE, and 
CONSENT- ccmcy. 

of their nbusini; their authontj’ to the minor's 
prejudiee. lldJ, sl*o, that the pirlihonhl not bo 
mamed to s person Iinnp m foreign territory, sa 
the effect of marriage with ruch s per*onwouM 
be to place the minor beyond the protection 
of the Court in British India. IIilJ, also, that the 
p'rl ought not to be forced Into marrying a person 
whom the did not lihe. Snnionan r. lliaauit. 
VrraiL . . I. E. lb 12 Dom. 480 

3. BETROXnAL. 

L Detrothal how far treated 

as marriage ^enh/e That according to Ilinda 
law, a betrothal la not to be treated as an actual and 
compicto uarriage. UsiEti KlKa r. Naoikdas 
A'A norrsfDAS ... 7 Dom- O. O. 222 

2. Nor does it by 

Hindu law amount to a binding irreroeablo cod* 
tract o! which a Court would pro speeifie ywtfor- 
manee. /» rte miKe*o/ Opotct NAnaix Sixon 
L E lb 1 Calc. 74 

Gcsptrx Naiuts Srifon e, Rajajh Koeb 

24W. R. 207 

3 — , Betrcthal, suit to enforco>- 

Cercfflontu of hdrctM, The plaintiff, en behalf of 
her infant son, sued the father and guardian of 
21 S to recorcr posse&sion of 21 B, alleging that 
21 D had been betrothed to her son, and that, under 
the itindu law, betrothment wu the aame as mar* 
riago and could not bo repudiated, and that tho 
defendant had, on demand, refused togiteapJ/R. 
Tho defendant pleaded, infer alia, that tho betroth* 
ment bad been repudiated, as the family to which 
the plamtiff belonged were guilty of female infanti* 
cide, and that it would be illegal, under the Hindu 
law, to enter into relationship snth it. Udd, that, 
as according to Hindu law a ^trothment is effected 
by the bnde and bridegroom walking seven steps 
band m hand during a particular recital, and the 
contract is perfected upon their arririog at the 
seventh step, and may bo enforced by the husband 
on completion of the time, and as the evidence 
adduced did not show, nor was it alleged or pre- 


4. Breach of promlee of mar- 

riage — Eectprocal corUinyeni contract — Damages 
—Vpanyamat^—Halai Bhatia ctule. The plaint- 
iffs alleged that by a srritten agreement, dated 
the 18th March 1882, the first defendant and her 
deceased son L agreed that the second defendant K, 
who was the daughter of the first defendant, should 


Hllfri; EAW-ArAHHIAOE-cenW. 

3. RETROTIIAI/— eontf. 


complained that the first defendant subsequently 


and 1110,000 as damages. The first defendant 


had b^n a contingent contract, inasmuch as her 
son Z had tcrewl to giro A (defendant ATo. 2} in 
marriage to tho second plaintiff only on condition 
that he (L) should obtain in marriage U, the daugh* 
tcrofthothlrd plaintiff, andthatLand l^weroac. 
conlingly betrothed, that Z had died in ISSl, and 
that the contract had been thereby determined; 


titled to recover from the first defendant the value 
of the ornaments and the R700 paid by the plaint- 
iffs as upanyaman together with R600 damages 
for the breach of contract. The second defendants 
bein'* a minor, was held not liable, and the suit as 
acaiDst her was dismissed. Mcui Thaeerssv v. 
Gojm . . . I. L. B. 11 Bom 412 

5 . suit against fatherof be- 

trothed girl to bare betrothal declared 
void end for damages for breach of eon* 
tract — Contract of jnarrxagt — Kapole Zlonia eatle. 
The plaintiff, who had been betrothed to the de* 


marry the plaintiff within the period mentioned 
and thathehadnorighttoforcebisdaughter against 


8c2 



( 5217 ) 


DIGEST OF CASES. 


( 5218 ) 


HINDU IiA'W— MAHHIAGE— fonW. 

5 BETBOTHAlwondJ. 
her will. At the trial K staled that she was an- 
willins to be married for three or four years The 
Court found that in the Kapolo BanU caste, to 
which the parties lielon;ied, marriages ordinarily 
took place when the bnde wa-s between twelre 
and fifteen years of age. K was bom on the Snd 
Jlay 18S1, 80 that she -was neatly fifteen at the date 
of suit (IGth January 1896). Before filing the suit, 
the plainlifi had called upon her and the defendant 
(her father) to fix a date for the martiace, but the 
defendant had declined to do so on the ground that 
his daughter did not wish to many at that time, and 
that he would not force her to marry a^m«t her 
wiIL IIcM, that the plaintifi uas entitled to the 
declaration prayed for- The marriage of Miodii 
children 5s a contract made by the parents ami the 
children them»elres exerci'e no volition. This is 
equally true of betrothal, and there is no implied 
condition that fulfilment of the contract depends on 
the willingness of the girl at the time of m-image. 
It was contcndwl that plaintiS could not obtain 
damages ; that defendant had not broken the con- 
tract, the plaint assuming that the contract of be- 
trothal waa still m force, an<l the defendant liaving 
aloctui fceniltnfta until Baisakh 1952- //ch/, that 
the plamtiQ was entitled to damages. Tiiere was 
practically a rcpuibaticin of the betrothal The 
plaintiff’s wilLngness to raarrj- A’ at any time before 
the end of Bavakh did not disentitle him to dama- 
ges, seeing that A' had dccUrcd her untnlliogocss 
to be married to plaintiff then, and the defendaot 
Iwid declared that he couUl not compel bee to change 
her mmd. Pnt-snoTsMDjis Tnrcnav/KDss r. 
PunsnoTOtois^laNOALoas 1. L R.21BotQ.33 


HINDU DA-W—MAEBIAGE— conAf. 

4. CERE3I0XIES— femeU. 
necessarily invalidate such msiriage. In a suit for 
restitution of conjugal rights the fact of the etlcbra* 
tion of marriage having been C'taMhhed, the pre- 
RUfuption, in the absence of anything to the con- 
trary, is that all the necessary ceremonies have been 
complied with. BnivpBii'v Ciirs-ons Kcumokab 
r. CiirsDRi KruMOKrn . I. D H. IS Calc 140 

4 Consumsnation ceremony — 

Jlarri^yr—^ornumiJiohon Acconling to Hindu 
law, a marriage between Brahmans is binding 
although the consumination ceremony or consum- 
mation never talcs place AosimsTraror-GEXE- 
R.IL, Manius r- .\'rAND4cnAni 

I. D B. 9 Alad. 468 
5. Ganadbarva marriage, ne- 

cessary ceremonies for. In order to consfitote 
a valid marriage in Gandliarva form, nuptial rites 
are cs-sentiaL Bpivdavaxa r. RADUASiANr 

I 1l S, is Mad. 72 
e Presumption as to comple- 

tion of marriage ceremonies If there is 
sufficient evidence to prove the performance of 
some of the ceremonies nsually ob«crved on the 
occasion of a marriage, a presumption is aJwaw to 
be drawn that they were duly completed untu the 
coolrarj- b ehoivn. B u Pnvju r. 'Ion Kabsov 
I. D. B. 22 Bom. 509 

7. Ceremonies of Grib® Prawa- 

sam and Buthusaati— icjd'mafe viamage ex- 

penuf—CemIroet Art (tX ef 


4. CEREMONIES. 

L Boring of the ears — Nrect. 

(ary ctremonies — Suilrat The boring of the cars 
is not one of the ten initiatory ceremonies of roar- 
n.sge ; it is unnecessary even for a twice-born 
Hindu 1 and all ceremonies except that of n>arna,.e 
are dispensed with in the ca«e of Sudra^ Mosce- 
MOTHOEATitf -4rsiiooTosn Dey 

1 Ind Jut Q. s 24 

2 Ceremony of raaeo bibaha 

-~Cuslam. The question whether the ceremony of 
rasee bibaha was a part of tlie marriage ceremony 
during the contininnce of which gifts to the bndc 


16 vr. R. 804 

3 Ceremony of nandimukh or 

bridbl-abradh — HeititiUion of conjugal rtghla 
— Crmfcnt of lawful guardian- — Pf€*«mj><«oi» o/ 
tnhdihj of marriage — Xon-zxrjonnanet cf cere- 
mmiy The ccreiaonj of nrandimutA or briAhi- 
ghrndh IS not an cs-^ential of Hindu marriage, nor 
nouid tae want ol con>ient by the lawful guarfian 


in mamage of a girl of the Brahmin caste, and form 
a part of the marrisgeceremonies. A Hindu widow 
performed these ceremonies for her daughter, and 
8oed to recover their cost from her Kte husband's 
undivided brother. In a previous ca«e between the 
same parties it had been decided that the defendant 
was liable to be charged with the expen'^es of the 
marriage of the plaintiff’s daughter. Held, that 
plaintiQ was entitled to iccoier the cost of these 
two ceremonies. Tlio expenses were legitimate 

^ . 1 »-.« «1.- to 

der 

ke. 

.... . HE 

(jyyj) . . i Xfc ik *.1> i97 


5. VALIDITY on OTHERfVISE OF 
JURRIAGE. 

1 Marriage between 

of different castes^us^o”* 
llmdulAw being against a mamage betwren ar- 
sons of distinct castes {eg, “Ht * 

local custom can alone eanctiou --o 

NuniAt u T^A^ooBASIBAMU^- . 9 w- 
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HINDU LAW— KAimiAQEwonl.f. 

5 VALIDITY on mUKUWlSE OF MAIL 

n 1 AG E— <£>"/(/. 

2. .Suiim — Cutfom 

r<r Mnrcn, J.— Marriac® between mrttet In 
dilTorent aub-dieiMons of the Su>fra caato » prohibit* 
fal uiJcM Mnctioneil by any ajwcUl cti*tom, an<l no 
presumption In favour of the raliility of aueh a 
tnarriaso can bo made, although Jons; cohabitation 
haa exuded between (fio parties, prr JtfaitKBr. J. 

Quart : tVhether (here is any legal restriction 
upon ench a marriage. Kaiuis* UitaRi r. naKnal. 
Gus . I. L. R. 1 Calc. 1 : 23 W. IL 3M 

D Marriago of xwldow with 

husband’e brother— Ja(» in iYortA-nVstrrn 
PronncM. Among the Jata of the North-Western 
rrovinecs kurao dureecha, or the mamago of a 
widow with the brother of a deceased husb-and, is 


4. — Marrlago with datightor of 
wife’s sistor. A m&mage between a Hindu and 
tho daughter of hu Vrife'a autcr is valid Itsoa- 
VENDa.1 liACr. JlYAILtM HsC 

L L. IL 20 Mod. 283 

5. , Inter-marnage between 

persons of different sections of the Sudra 
caste, TSlidlty of, There la nothing in Hindu 
law prohibitiog mamages between persons liclong* 
ing to diScrcnt acetiona or aub-divuions of tbo Sud- 
ra caste Karain Dhara v. lialM Gain, /. L. P. 
1 Calc. 1 ; Indtrun .Vafunj;ypooiy rnicr v. JZrtmn- 
.sammy Talaitr, 13 JUoo. 1. A- HI, and Pama. 
mnnt Ammal t. KidaniAai }>'akhiar, 14 J/oo 
l.A. referred to UrOMs KtrcirArMr. Bhola- 
RAit DoTBi . . I. L. iC 16 Calc. 708 

6 Marriage between membera 

of different sects of Lingayets— Burden of 
•proof of intwliddy of marrtage According to the 
Lmgayet religion, as well os according to Hindu 


custom. Fakiroauda v. Gakoi 

I. L. R. 22 Bom. 277 

7. Brahmin bride given in 

-marriage by her mother without her 
father’s consent— /n/unriion A Vaiabnava 
Brahmin girl was given to the plaintifl in marri* 
ago by her mother without the consent of bet 


HINDU LAW— MAImiAOE-conf./.] 

5. VALIDITY OP. OTIIERUTSD OF MAP.- 

n I .\ 0 E— CO n/</. 

from marrying tho bride to any ono cbc. Vnv* 
KATACIIARVrt.C f. P-AVOACIIIRTCLC 

L L. R. 14 Mad. 310 

8 Marriage without consent 

of tho^ father of tho girl. Under tho Hindu law. 


fAMcAoryHiii v. /rday'ifAoryti/r/, I. L. R. 14 Mad. 
3IG, rcfcrml to. Oaizi r. SrKRC 

I. L.R.10A11. 516 

0. Conditional marriage — 

RraMutton of eonjiiyal riyhtt — Husband and icife 
—Kudiea A'uati caste— Cuitam-~Publie policy. 



caste the marriage m 1927 (1*870) between the 


mg to the custom lehed On, there was no complete 
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HINDU LAW— MABHIAOE-confi. 

B. VALIDITY on OTHERTVISE OF MAR- 
RIAGE— 

parenta to marry their daughters, and althoagh, 
according to the strict Brshminical law, a 
marriage is complelo when the leligioua 
ceremony has been performed, there would 
seem to bo no sufficient reason for refusing to 
recogniie a custom, at any rate among the 
lower castes, by which such transactions, ren- 
dered necessary by the paucity of women in the 
caste, although performed nnth religious ceremonies, 
are still regarded by the parents on Loth sides as im- 
complete and conditional marriages. Bai Uoni 
V. PaTEI. PTOSnOTTAU BllCBAIl 

I. L E. 17 Bom. 400 

10. Marriage of a minor in 

disobedience of Court's order — Doclnne of 
faclum vnkt — Ouardlnn and Wards Act {VJII of 
1S90), ». 24 — Court's poiter to male order as to 
marriage of minor. A Hindu widow, uho was ap- 


purpose of getting her married. Held, that the 
prlnciplo of factum taUi applied. Neither the dis- 
obedience of the Court' a order, nor the disregard of 
the preferable claims of the male relations, would 
invalidato the marriage. Quart ■ IVLethcr tbo 
marriage of a minor eight or nine j'eara old can be 
regarded as falling n ithtn the scope of s. 24 of Act 
Vni of 1S90, especially when the mamago of a 
minor female terminates the power of the guardian 
of the person ? Bai Diwaw v. Moti ICahson 

1 L E. 2^ Bom. 609 
11. — ^ — — Asuraform of marriaBo— 
Najof Vissa Vania caste — Palu, g>vin<j of. The 
Hindu law, at least as eTidcnted by usage, though 
it permits the Asurs form of luarriage among the 
mercantile and scinle classes, does not prohibit to 
those classes the more approved forms of maiciage. 
The form of marriage in use among the Nagar 
Vissa section of the S’ania caste corresponds to one 
or other of the approved forms, and not to the Asura 
and the giving of palu does not constitute a purchas- 
ing of the bride In the goods of Nathibai. 
Jajkisondas Gofal Das v. Habbisondas Huu 
10CIUJIDA3 , , . I. L. E. 2 Bom. 9 

12 ----- _ Hindus of BAon- 

dart and other inferior castes Amongst Hindus of 
the Bbandari and other inienor castes, the Asura 


form 13 the giving by the bridegroom of dez, or s 
money payment to the father of the bnde. Vi- 
aiARAiiOAM V. LAKSHiniAX . 8 Soox. O O. 244 

13. Marriage by " gandbarp ** 

lortu — Xegilimoej/ of children. Held, that a mar- 
riage by the ‘ ‘ gandharp ’ ’ form is nothing more or 


HINDU LAW-MAEBlAGE-eonfd. 

S. VALIDITY OP. OTHEP.WISE OP «AE- 
RIAGE— fonfi. 

leas than concubinage, and has become obsolete 
as a form of marriage giving the status of wife and 
making the offspring legitimate. Bhao.nt v. JIada- 
BAJStsoK . , I. L. E. 8 All. 733 

14. Custom of Tipperab. Ac- 

cording to tho law and custom of marriage 
prevailing at Tippcrah, tho Rajah can legit:- 
mttizo ts children bom of a kacbooa by going 
through a marriage ceremony with the mother. 
Assuming that no marriage ceremony Is necessary 
to institute a gandharp marriage, mere cohabitation. 


16. Marriage between legiti- 

mate chlldron of illegitunata parents— Hle- 
aiiimate children — Sudras. According to the Hindu 
law prevalent in Sladras, legitimate children of 
illegitimate parents of the Sudra caste can coutiaet 
legal and v^’d marriages, Ibo marriage between 
persons oi different sections ol the Sudra caste is 
vabd and legal. Ljueiust VALtofoVTrLf Tates 
V. RastASWAMT ^A^'OlA Taver SB L E, P, 0. 1 
12 W. E P. C. 41 J IS Moo. I. A. 141 

Affirming s c. in FA^^)ATA Tilates v Puli 
Tclater . . . . 1 Mad. 478 

10. - Pat marriage— d/arnogs 

among ila^raUas-^lnhentance^Sons of ttnee- 
marned teoman. The custom of Pat ma^ge 


Iflcna roarriace Eahi v. Govutda walad Teja 
*=• l.LE.lBom. 0T 


17. •p^stygATn y — ProliflvtWR against 

fduraltly of wives. Semble : The prohibition 
against a plurality of wives, save under certoin 
circumstancea, is merely directory, and not im- 
petative. Visasvajh CnErn v ArPASTAja CuEm 
1 Mad. o75 


18. . Saga! marriage— Ctwtowi. A 

lan who is a member of the Hulwaee caste may 
ontiact a marriage in the sagav f onn with a 
Ten if he has a wife livmg, provided, in the latter 
ase, that he is a childless man- Quart • 
marned woman may not contract a sagai m • 
ce, notwithstanding that her husband is hnng, u 
he punchayet has examined the cas^ and 
hatcher husband is unable to support her. JiAix 

fHTOlfSnAWV. DoKHEEBiBEB , « t TJ KrtK, 

I. L. E. 6 Calc. 602 . 6 O. L. E. 605 
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5. VALIDITY on OlHETUMSE OP MAD- 
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10. Bncai nnd BhunRa itniir!- 

otjcs — A 



lon)^ Uiikl. lui II a (.usKiiii uaa vaim, aii>l 
that nascntitW to aiKrrrd at (iHr to hrr/aDirr. 
tinder tlie Hindu law. HcnhY Ciirns D*>s r. 


Kmai Diasd Keyal 

1. L. K. 10 CaJe 138 1 13 C. D. D. 


507 


20. Do-marrlago— /V<itim;/iono/ 

Ir^ality «! mamoy « — Atl YT o/ JS36. L iunl 


HINDU LAW— MAHniAar-ronrf. 
t. VALIDITY on OTHEJnVl.'sj: or HAD. 
niAOD— <onli(. 

24. - //a/A i‘(Mfe — 

ef IrcthfrhooJ. Hip ctiatom of " Karan " 
tnarriap'lalirrTaIrnt amr»iRlliolrf>illirn«lr, Imt In 
tho lifcdma o( a wlfo liy a tr^ulnr ii)arrlai!n 
It cmn only titlti wint JJic ronarnt <,f (Jin 
lirodietliooil. Kr«iiAiirr c. Jakaudiian 

ON.W. 04 

20. Marriage lotwcon Vnldya 

and Kayaatlia— .Vnrrmye Iflufm frrtvm of 
Jtffr/nt rn>le*—yiih(lily />/ jtvrH tnnrrin'jft i« 
Tthytta—C^tlotn-^Vinnj^t Suiitit. ’Wlirro jilnint. 
ifla .fattier uaa a I'niifyn and lilt imdlier a 
KoyoMoi and Ihn defrniJant Innlt an nLjrrllnn 
dial jAaluHn wh» llieMiin' an iJIrnillmatt' nm i 
tltht, that it could lint !•<> di>i<ulrd lliat ]i!aliitilT'a 



of rich in*arnago*untd tho contrary was *hown,— 
f«, until the dtfendants had erlahliahcd that, ^ 
acconhag to the custom of the casto of Gaur 1 
Rajputs, tho mamsge of a cousin with his deccaanl I 
consm's'uidow was prohibited. I.ACinuir Kuar v. 
llrsDAS Sjjion . . I L H 8 All 143 1 

2L — — He.tn/fmaje •» i 

hutland’s fi/etiwe icilAovt 7»i« consent — Somr-ura 
Brahmin*. Among the Sompura Ilrahmins a widow, 1 
who has rc.marnrd in the Idetime of her first hus- I 


22 . lAv'jatt*-~Dt»tT~ 

tionofv^je According to custom obtaining among’ 
the lingaits of South C'anara, the re mamsge of a 
wife deserted by her husband is ralid. VinssaW. 

OATFA Y. BerEAppA . 1, I* Jl. 8 Mad. 440 

23. Karao marrlage—ZufA— 

Jltyhtof children. A“ Karao ” marriage among the 
Jata it cahd, and the oilspring of such a union are 
entitled to inherit. QtriEsr. I5AliAi>rRSwon 

4 N. W. 128 


such maTTiagrs are rirngnlwd by Jncnl ciistnjn in 
the district i>f 'J ippera, nud are llirrrftire tnllil. 
Ba'i 1.AI. SiHijiooi I. AaiiiiY (’luiiAN Mutmi 
(1003) . . . , 7 0. W.N. OlO 

20. Marriage betwoon n Ilrali. 

man and Cllhattrl— .Vt>rrrs«>on Ihhl, (Imt wlmL 
otof tnay fmtn been fjio rnso in niiefent ((ines, 
and whateter mny Ixi the law In oilier pnrta o( 
India, at tiie priscnt day a tnarriagn lietwreii a 
Jfrabnian and a Oibattri is not a iaw/id rnari 
nago in these Troviiics, and the Issun of atirli A 
marriage is not legitimate. Tbn defendant 

( ’leaded that the partiia aem goiernefi ),* a A'epa* 
MHi cuatom hy wlilcli a Ilraliinan Cniihf lawfully 
OMrry tho daughter of a Cldiattrl. Httnih ; That 
the cuftoni art up, not an ancient family 


27. Aattraform — Brahma form 

— (.■onstmctioB of Uitf. Under Ifindii law, wbero 
the paternal or maternal relation of a girl, who 
la given In marriage, receive money consldcra* 
tion font, tbn substanco of ffic transaction mabea 
it not a (pft but a sale of the girl. 'Jho money 
received is wbat is called tbe '* bnde.jirico ” j that 
is the tssentisi clement of the /fetreo fom. 'Iho 
fact that tho riles prcscrii/ed for the Ilrahmn form 
V. 


importance and where there is a conQIct betweeo 
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HINDU LAW— MARRIAaE— contJ. 

5. VALIDITY OR OTHERWISE OF MAR- 
RIAGI-:— conc/i. 

two or mote writers, the Coutt U Ireo to choose 
any it likes. Cntrsirat v. Spisijram (1909) 

X L. R. S3 Som. 433 

28. Marriage between Panchal 

and Kurbar castes — ^Su&-<iiv(8ionso/ Skadra tribe 
— Inter’inarriage mhd — Cuatom aa to tUegahtjf — 
Burden o/ proof. A inarnage between a man of 
the Panchalcasto and a woman of the Kurbat caste 
is valid. The Pancbalsand the Ktirbars are aub* 
divisions of the Shudra tnbe. Theonusbes upon 
the party alleging an illegality by reason of im- 
memorial custom to prove such prohibiting custom. 
Inderun Valunggpoohj Taver v. Banasawmy Pandia 
Talaver, 23 Moo 1. A- 2i2, and Paktrgaudo v. 
(7angiy /, Z. R , 22 Bam. 277, foKowed. StiCAKTAWa 
V. Gakoawa (1909) . I. Jj. B, 33 Bom. 693 


HINDU LAW— MABBlAOE-w«W, 

0. EVIDENCE .IS TO, AND PEOOF OF, JUK. 
U I AO E— coacki . 



testamentary bounty and improbable that he 
should have left her to depend on her legal right to 
maintenance. In this case it was held, that the cir- 


rejected as evidence, not being a written statement 
by the testator. Haji Saboo Sipick v. Ayesra- 
Bit (1903) . . . I. L B. 27 Bom. 485 

8.e. L. B. 30 1. A. 127 . 7 C. W. N. 865 


6. EVIDENCE AS TO, AND PROOF OF. MAR. 
RIAOE. 


7. LEOITI5IACY OP CHILDREN. 


X . ■ E-videnee of manriage— . 

Inference and probabihUea wetgkat agatnat direct 
teriimony Upon a widow’s claim for maintenance 
the question was whether the relation between jier 
and ft Mtson. deceased many years before beraiut. 
wbom siia alleged to have been her husband, had 
been the relation o! marriage or of concubinage. 
The decision of this question, one way ortheother, 
rested on considerations whether the substantial 
testimony of witnesses, who gave tbeir testimony 
to the fact of the marriage in their pieseoee, was, 
or was not, outweighed and negatived injudicial 
estimation by the antecedent and inherent improb- 
ability that such toamage, under the circuiaatances 
of the parties alleged to have entered into it, 
would have taken place. The oral evidence 
was, however, corroborated by inference-* drawn 
from several facta well established. The present 
suit was defended by the successor in estate of 
the deceased, and it was common eround 
between this defendant and the plaintiQ 


1. Procreation before mar- 

riage — Zejihmncy of cAiHrrn. Under Hindu 
law.rt IS not necessary, in order to render a child 
legitimate, that the procreation as well as the birth 
should tahe place after marriage, Ootaaorra 
CnEPrv f. Abbutiixot Coixectobop TaicBmo- 
POLY f. Lekajunj. PecPA AuaNt r, Ziucrsas 

orMaRcsoirru 

14 B. L B. 116 I 81 W. B. 858 
L B. 1 Z. A. 268, 282 


2. Presumptfonoflegitfmaey— 

Treatment of child ly father aa tegUimale A mat. 
nag© de fact? being established and supported by 
lecogmlioB by the deceased zamindar of the 
children of the ttafriage as legitimate, the very 
atrooceit evidence will be required to ebow 
that the Jaw denied to such children their 
prestnuabte legal status on the ground of their 
mother’s incapacity to contract » marnage. The 
legal presumption in favour of a child who was 
born m his father's house of a mother lodged and 


ved. RaMaMXNl AiPtiLV K-Utaimiai AiUcuta" 
ir W. E. 2 : J4 Moo. I. A, 340 


Katb Das 


I. L. R. 27 Calc. 871 
Jj. R. 27 I. A. 142 
4 C. W. N. 686 


3 * CutcJii Memotu 

.^Marriage, evidence of, uhere disputed — Omtaston 
tc mention mia tetfe «n todl made after mafrmge. 
The omiasiQu va a. will made alter an alleged nika 


8. RESTRAINT ON, OR DISSOLUTION OF, 
MARRIAGE. 

j. _ lajuBCtion to restrain »ar- 

.TA I — /"»- 


intended husband in this c 
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S RESTRAINT ON, OR DISSOLUTION OF. 
MARRIAGE-H5a».f(f 


.2. Lobs of caste, cfTcct of, on 

marriage tie— CoiK ^u^Wion o/. While the 
Courts hive pcncrsllj Beccptwl the ilecmons of pro- 
pcrly-constitutcil piinehsjTU on questjons of rasto, 
they have scccptrtl them, subject to the quiliRca 
tion that the dcci«ion of the punehayet does not 
ertop the Courts from enquiring into the Civil rights 
of any member of the carte, and tecunag to him the 


privation of carte, ohich may be tcmporary.a mem- 


not dissoho the marriage tic Bisiicsticn i-. 
JlATionoLAJt .... AN. W. 300 
Set, however, Sikimmai. c AosiiMttiuton 
GEKKBALorMADRts I. It. II, 6 Had. 169 
3. - Change ot religion— Divorce 

—De^adali'on^Decth of husband tehile cutcatt— 
DisioliiUm of tnarnaje-^uil h<j vidow to retoitr 
hutbaiuTt ttiale. In 1850 K married S, both being 
Brahmias. K aubsequcntly became a convert to 
Christianity. In 1881 K died and S claim^ his 


maincd to S Sivammsl c. Administhatoii. 
■GEKEaai. or IIadras L L. B. 8 Had. 160 
4. —I PiToree — EalUutton of conju- 

gal righu, luit for— Custom. Where a Hindu 
husband sued bu wife for resCftutioa of conjugal 
rights, and the defendant pleaded divorce, it was 


5. Illegitimacy of parties to 

marriage— Conierl to Mahomedanism — Apoaiate. 
B, ongmally a Hindu woman and the iliegitimate 
offspring of Chattri parents, was duly mamed 


nnmu law— MAHEIAOB- cofiW. 

8 RESTRAINT ON. OR DISSOLUTION OF, 
MARRIAGE— Con c/d. 


Ifimlu fsw dtssoltnl by her conversion to Ifaho- 
medanism. Bahmed llubee v. Jloheya Dflee, 1 
Xorton's h. C. on Hindu Law, 12, dissented from. 
In the matter of R tM Kcm tat 

L L. R. 18 Calc. 264 


9 NO ORLIO.VTION TO GET SON OR DAUGH. 

TER MARRIED. 

1 . Liabiliti/ of 

father to g‘t hit daughter married. Under the 
Hindu Iau, a father is under no legal obligation to 
get his daughter married. ra>Iun/n»t Ammamjar 
V Kallipitam Ayijanynr, J. L R 23 Had. S12, 
axpltin^ Where a wife expended money on her 
daughtcr'a marriage and then sued her husband 
for (he amount so expended i Held, that she was 
not entitled to recover Sc'ipski Ammal i*. StJB. 
BAMAsit AyysRllWl2) . 1 L R. 26 Had- 605 

2 - Obltyation on 

father to yet hit ton married — Sale by father of 
family landt for expensea of one ton'o mamayt-^ 
Xo assent by olber tont—ESttl of sate on interest 
of the oth'T tons A Hindu father sold certain an- 
cestral lands to defray the marriage expenses of 
one of his four sons. That son and another aa- 
aented to tho sale. On its being contended that the 
sale was invalid m so far as tho aharei of the other 
two sons were concerned there being no famdy 
necessity, and there being no moral or religions 
obhgition on a Hindu father to get his son married, 
so as to make tho sate valid as against tho other sons. 
Held, that there u no authority for the proposition 
lliat the omission to perform the ceremony of mar- 
riage in the case of a male Brahman entails a for- 
feiture of his caste or status, and in consequence 
there is no moral or religious obligation on a father 
to bnog about the marriage of his son. The sale 
of land was therefore invalid in so far as the shares 
of the other brothers were concerned. Govinda- 
baKlo Narasiiiiiau V. Devarabhotla Venkata- 
XARASATYA (1901) . I. L B S7 Mad. 208 


10 BE-3IARRIAGE. 

L Re-marriage of widow — 

Deotb of the ton by firtt husband — Succession to 
the son. A re-married Hmdu widow is entitled to 
succeed to the property left by her son by her first 
husband, the son haviog died after the re-marriage. 
Aiora SutA v. Boream, 2 B. L. R. 199, followed. 
Basatfa V. Rayata (1905) L X>. ^ 29 Rom. 91 
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1. Survivorship — ilitalshara family 

— Chil Proceiure Code lAcl SJT of 1882), «. 
SS4, C4i — Decree — Mcrlgage decree against father 
• — ExeevUon agatnst rep’esentatire — Jlight to mite 
question as to iohdUy of decree — Immoral debt. 
A tnortgage decree made against a person gov. 
erned by the Mitahshara law may after his denttt 
be executed against his son, who claimed the 
mortgaged properties by gurvivorship, although 
the latter was no party to the suit upon the mort- 
gage- The son nould be permitted to have tho 
question tried under a. 2-14. of the Civd I^ocedute 
Code as to whether the debt had been contracted 
for immoral purposes. CnAj-nm Pzbshad c. 
Sham Koeb (1003) . L L. B, 83 Calc. 676 

2, Ee-uuion — Ililalshara — Ite. 

unton beftceen two first cousins, if tahd. Under 
the Hinddlaw as laid down in the Mitahshara, there 
cannot be a valid re-union between two first consms 
who nere oTiginally joint, but had subsequently 
separated. Basama KualAli Si>oha v. Jooekdra- 
BATE SiBOHA (1005) . I. L. E, 33 Cftlc. 371 

B.e 10 C. W, N. 236 

3 J/«/al«lara— 

Eftidtt joint /owdy— Separation— .parl»l»on—E«- ' 
union— </oinfriess icdAout re-vnion— 7'enanrr tn 
eommon-^Aet of father hndtng on sons. The fact 
of living together and eating tt gethet on the same 
door with food taken from the same cook-room or 
even the superintendence and control by the eldest 
and tho most intelligent of the membert cannot 
alone suffice to constitute either a joint or a re- 
nnlted family as contemplated by Vijoaneswara 
and his foUoaets, if there be satutactory proof of 
previous ascertainment of the shares of individual 
members 'Ihe constitution of a joint Hindu family 
consisting of the father and his sons is such that the 
father represents the sons without express wiilten 
authority and is considered to be the accredited 
agent of the joint fatmly. He may sue and be sued 
and may bind the family by the result of the liti- 
gation In a family anangement settling disputed 
rights and hahhties his action as TepreseDtoUro of 
the family is binding on the dependent members. 
Sfapilfon V. Slapihon, 2 IT. <t T ^39, applied. 
Pi^flOT Stngh V. Ujager Singh, I. L. B 1 All 651, 
nnd TJiagr.r Strghr Pilam Singh L B 6 I A- 
ISO s. c. J.L B.4 AU. 120, lehed on. GAimDAB 
Nabain v. Hatuhar Nabaik (1908) 

12 C. W, N. 687 

A. — Cwnpelvtion H- 

tucen full sister and half-brother's son-— Mttak- 
shara-— Sister's place in the line of hetrs^Vyaxa- 


».<u— jibie us ly naimviitstiig me aigerenie. an 
cases governed by the llitakshara, a sister comes 


HIIfDir I.AW— MITAESHAEA-emW. 


o J., upuu aiaiaiuuiiaita a texts in 
&iXflaram Sadashiv Adhtlari v. Sitalat, 1. L. 2t. 
3 Bom. 353, commented upon and dissented from 
except in cases where the Vyavahara BlayuJdia 
alone tfappheaUe. _ Rudrapa v.-lratxt,!. L. B. 28 


apply more or less to Kanda Pandlta also. It is a 
well estabhshfd rule of tho Bombay High Court 
that where the Uitakshara is «ilent or obscure, the 
Court must, generally speaking, invoke the aid of 
the yyarahara Jlajukhs to interpret it, and har- 
monise both the works, so far as that is reasonably 
possible. Bhaowam v. Warubai (1908) 

I. LB. 82 Bom. 300 

6 . - ■ ■ , Succession^ 

Shudra^.^llhgiltmate daughters- Under Hindu 
law among Shudras an illegitimate daughter cannot 
succeed to her father’s property in preference to 
the son of a divided brother. Biukva v. Babv 
(W 03) . . , 2. L. B. 32 Bom. 682 

6 — - Alilaisharit— 

Adopted son— 5«cee»JioR to lAe adopted son^Adop- 
itte iMotlier entitled to" succeed «n prefertnee to 
odoptits father. Under the hlltaksbara school 
of Hindu law the adoptive mother is entitled to 
succeed in preference to (be adoptive father, to a 
SOD taken in adoption. Ahahsi v. Habi Svba 
( 1909) . . . I. L B. S3 Bom. 404 

7 . - ■ - jS’iieceseibn— Un- 

dinrfed ton svececds to father’s se’f-acqutred pro- 
perty, to the exclusion of divided son. Under the 


mentioned in the Mitakshara is entitled to pre*- 


I. L B. 33 Had. 377 
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8. Miirriago— J/i/aiiSara— Jftt* 

yulha — Jfarria^e — Sam$lara — J!am'/ije e/ a eo- 
fKiretKf—'fomtty pvrpote. According to Ilio- 


bjtanarasayya, I. X^ A. Had. !^06, diMcntnl from. 
Under the MitaVshin as well as tho SlajmUia 
the word ** Samsbara " ordinarily includes mat* 
riage, SnctmiBii r. SnivsanTAjrA (1007) 

I. li. n, 32 Bom. 81 

8. Stridhan — Jfitah^ara — Succra- 

#ion — Sfrid^an— J/oidan'a lindAan — Prtonfy be- 
tteeen tnaUrtial yrondmo/Aer orti /afAer’a molber'a 
rufer. Under the llitaLrhara, the fatber'a 
motber'a rijter is entitled to suerred to the atridban 
of a maiden in I'refcrence to her maternal grand* 
mother. JaxoLcnaz r. Jmu Arran (lOOS) 

I. D. B. 32 Bom. 400 

10, JlitalsAara — 

Stridhan — Succession — Competition heticeen Aus* 

and s><p*<on. Under the Mitakahara school 
of Hindu law, when a married Hindu noman dies. 


IL ■ Gift by^ widow— J/italaAara— 

TTiifoi^Arotea&fes tnAenW {ram Ausiand— (7i/t 


a. ai. Xk. U.I xiuiu. uo 

12 * - SIIrot — Joint d/tlalsAara family 

— A’czt /riend— J/inor’s money in Court— J/onaj* 
try nember of JJilalAa^a /j»ij7y— ITi/Adroirol 
of money from Court The managing member 
of a joint Hindu family gorerned by the 
Mitakshara school, who is abo appointed guardian 
ad litem of his minor brother for the purpose of a 
cent suit, in which both tho brothers ootaineda 
decree for arrears of rent against their tenant, la 
exempt from the restnetions imposed by s. 461 of 
the Civil Procedure Code. iSAom Avar y. Jlfaha- 
nunda Saboy, 1. L. R 19 Cale. 301 , Apponer y, 
Rama Subha Aiyan, 11 Moo. I. A. 75 , Caribufia 



13. Liability of boob to pay 

father’s debt — Mtlalshara — Money decree-^ 


mUTU LAW— MITAKSnABA— cofl/f. 

Hindo family governed by the Slitakahara law can 
be executed after his death against his sons to tho 
extent of the ancestral property that baa come to 
their hands, even if tho debt has Lmd incnircd for 


eubstantUI distinction, !n regard to questions 
aiuing in execution, between tho position of legal 
repiesentativea added as parties to the suit befora 
dccTco and legal representatives brought in 



14, Mortgage — Mttalsbara-^oint 

//tnda Family— Mortyajt of joint family pro- 
perty by fatker— Liability of tom insvdioeti/ores 
mortyaye — Antecedent dtU — Family necessity— 
Aurden of proof. The father of a Joint Hindu 
family governed by tho AliUkshan law cannot 
execute a mortgaco of the Joint family property 
which will he binding on bis sons where the loan is 
not obtained for family necessity or to meet an 
antecedent debt. A debt is sot“ antecedent *' 
if It IS incurred at the time of the execution of 
a mortgage for the purpo&e of securing such 
debt. A creditor suing to enforce agauiit the 
eons a mortgage executed by the father m a Joint 
Hiodu family over the joint family property is 
bound to prove that the loan secured by such xnort. 
gage was taken to satisfy an antecedent debt or 
was justified by some family necessity, or at 
least that he had before advancing the loan 
made inquines which reasonably led to the ^hef 


by the father of a joint Hindu family who had sons 
bviog at the time. The mortgage was for valuable 
consideration but it was not shown that it was 
executed to meet any antecedent debt or for any 
family necessity, on the other band it was not 
alleg^ that the debt secured by the mortgage was 
tainted with immorality. Held by Stanixt, 0. J., 
and E>ox and Aixsuv, JJ , that the mortgage 
in question could not bo enforced against the 
sons' interests in the Joint family property. Per 
BawxzJi, J. (Richasds. J., concurring) : — As 
regards a Hindu son’s liabihty to pay his father’s 
debts not tainted with immorality there is no 
distinction in principle between a debt secured 
by a mortgage and an unsecured debt. Unless the 
^ebtisof such a nature that it is cot the pious duty 
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HINDU LAW—MITAKSHABA— con&I. 


of tbo son to pay it, a mortgage of joint anceatral 
property made by the father is binding on and en- 
forceable against the son and his interest in tbe 
property whether the Joan secured by the mortgage 
was incurred at the time of the mortgage or had 
been taken at some date anterior to that of the 
mortgage, In a suit brought against the son to en- 
force tbo mortgage the onus is not on tho plaintiff 
to prove that the debt was incurred for the 
benefit of the family, but it is for the son to 
prove that, having regard to the nature of tho 
debt, it was not his pious duty to discharge it. 
The following cases were referred to s— Deb* Dal 
v. JaiuRai,I.L.R. iJ Ail 469,Jamnav. Jtam 
Sukh, I. L. R. 9 All- J93, Radri Prasad v. JUadan 
Lai, 1. L R, 75 All. ?5, Lai Stn^k v. Deo Naram 
Rtngh, I. L. R, S All. 279, ilarihalial v Qopal Hisra 
All lYtikhj Notea, {IhOl), 57, Bamtnan Kamat v. 
Laulal Mvndar, 1 L R 20 Calc. 625, Ram Dayal 
V. Ajvdha Prasad, 2. L- R 2S All- 32S, Surja 
Prasad v. Golob Chand, J. L R 27 Calc. 762, 
Vestktttaramanaya Pantulu v Venkataramana Doas 
Panlulu, I L. R. SO Mad. 200, Suraj Bami Koer v. 
Skeo Parahad Singh, 2. L. R. 5 Calc JiS L, R. 
6 2. A. 88, Eabii Smgh v Sihan Lai, I. L. R. 30 
Alt. ISS, Karan Singh v. 22hup Singh, /. £ R. 2T 
All. lOxOitihartaLal, v. Kanloo Lal,L.R.l2, A. 
32J, Nanomi Bahuaain v, *i/odAua Jfohum, L. R, 
131. A 1;I.L.R. 13 Calc. 21, Ilaitoomanperaaud 
Panday v. Muaaamat Bubooce Munra) Xoonteeree, 
0 Moo. 2. A.,393,Same3uiar Perahadv, RunBakadur 
Singh, 1. L. R 6 Cuk 823, Maharaj Singh v. 
lialieanl Singh, I L. R 28 All 308, Jam-setkji 
y. Tata V. Kaahtnalh Jiian Mangha, 1. L. R. 20 
Bom 320, CAidambara Mudahar v Koolhaperumal, 
1. L R. 27 Mad 326, Samt Ayyangar v. Poonamal, 
1. L. R. SI Mad. 2.', loichman Daaa v Oindkur 


Calc. .584, Sita Ram v- Zalim Singh, I.L.R 8 All- 
231, Eiahan Lai v. Oaruruddhtca^a Praaad Stngh, 
1. L. R. 21 All. 238, Chatl Behan Lai v. OulzariMal, 
€ All. L. J 133, Kallu v. FaUh, J All. L. J. 316, 
Chtnlamanray Mehendale v. Kashinalh, I. L. R. 


Mitalahara cannot vsh'diy mortgage his undivided 
share in ancestral property held m co-parcenary 
on his own private account ivitbout the consent 
of his co-sharers. Hence where a father in such 
a family purports to mortgage the ancestral 
property neither for a lanful necessity nor for 
an antecedent debt : Held, that a decree for sale 
cannot be passed even in respect of the share of 
the father alone. Chandra Deo v. Mata Praaad, 

1, L. R. 31 All 176, and Balgahind v. Narain, 

2. L. R. 15 All. 33% p. C. followed. Kau 
SnAXFAjt f UswAB Siaon (1909) 

L L. R 31 All. 507 
30. Decree for family debt — 

Mtlalihara — Joint Hindu family — Position of 
minor member of the family not properly repre- 
sented in the suit. A Hindu family firm was sued 
for a debt contracted in the course of business by 
tho firm. In execution of the decree in such suit 


chased by bis {athfr,thatthe only plea tenable by 
the minor defendant wag that the debt in respect 
of which the decree had been obtained was tainted 


(1909) . . . i. 1* H, OA Ai**. 

17. Partition— Properly gifled 

atcoy to one son to iht delriMenl of another^Skare 
tn ike property gifted When a Hindu father gov- 
eroed by the MitaksheiA makes a gift of his 
moveable property to one son to the detriment 
of the other, not on account of affection for that 
80 D, but to puni'-h and disinherit ths other eonii 
7fcW, that ll.e ahenation is bad and that in a suit 
for partition the son can claim a share in the pro- 
nertv cHted to the other son Navd Rau v. 
K5.Sr:5(1909) . LL.R81A11 869 

jg Father’s liability as surety, 

if and how enforceable against son— 
MtUtlcskara-'Liahihty. if personal or ertenda iO 
^a^nertv — Antefedent debt — Limitation. 


debt would be recoverauie ivuii 


♦ho 


Sixon i- Mata raisAD (1909) 

L L. B. 31 All. 176 

16. Mitakshara^ 

Mortgage of anceatral property by one member^ 
No decree can be passed against kia share. A 
member of » joint Hindu family governed by the 
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HINDU LAW— MITAKSnARA— coidj. 

l>!n<1ine on tho futnily proporty In tho 
of hi' »on. Tlip i«nn m«», if ftt "U. prrwn*Uj 
lifthlo to cfivlisrpo llip ilclif, »n'l tho |>orM>n»1 
Ktnnly 8C»m*t the »on l>rini; limr-harTr*!, thore 
xiK* no nicin' of fo'looinc «nfo*tr»l proporty 
in hi' 1i»n<!«. Qii^rf • Whethor n Mitak'hara M>n 

1 ''..i 

. • ’ RA Ltl. 


IL C. vr. N. 0 

19 Sueccaalon (Property Pro- 

tection! Act {XIX ori841)— jnr««rfirlion Pr«'‘ 
f,fr — Erpnrit erdtr, ‘Ihc pnnl'inn' of Act XIX 
r{ IStl <io not Rppt\ to the cA'o of ft fftinily 
poccmeilhN the Mitak'harft Iaw, ins'mach ft' in the 
cft«e of the <lc'th of ft mcmlior the proju-rly pft" 0 ' 
not fiy "ftv of «ucco"ion. but In iiurTi\«»rship 
Peforo it cm lio hehl that n Court ha'jufi'iliction 
under Act XfX of ISII. it mint be fouiHi that tfco 
prori'ion' of the law hare l>ccn atrietlj coinptic«) 
with. C««e in uhich it oo' held that Act XIX of 
1841 could not K- applicr] under an\ ctrcum'tancc'. 
SiTO KoEit r. CortL Stno (I0(i7l’ 

12 C. W. N. OS 

nnniu law-mortoaoe. 

1. ■ Mortgage executed in name 

of minor— Citif p«yf!/«rc Co-u ( ui A‘/rc-/;^S2i 
t,5C2—" rreltminan/ jvml." A mortgage in 
farour of a joint Hindu family h not \oid 


meat, nhich formed the ba«n of the suit was void 
in con»equenee of its bscing been executed in 
fftTour of a minor was a decision on a preliminary 


2. Liability of sons for 

father’s debts — Defence that delti uere tneurred 
for tmmoril purpoac' — Burden of proof According 
to the Hindu law of the 3Iitakshara «cbooI it la not 
nece'sary in order to estabh'^h a son’s liability foe 
bis father’s debt that it should bo shonn that tho 
debt has contracted for the benefit of the family 
it IS sufficient, in order to cstaWi'h the liabiUty 
of sons to pay a per'onal debt of his father, if tho 
debt l>e provcil, and the sons cannot show that it 
was contracte<l for immoral purposes or was such 
a debt as does not fall within tho i>ioos dntyof 


HINDU LAW— MORTOAUB-eon// 

rrtslitnr. Da( r. Jndu Dni, I. L D. 24 AU. 

/W. follottcl Jamnn y. Sain Suh’i, /. L. It. 
9 Alt. 493, di«entrtl from And mcrelv general 
csidcncc of profiijacy on tho |virt « f the father is not 
sufficient. f’Ai’nlitHinnmr J/oAcndiife v. AoiAin/jfA, 
/• L li. 14 Dom. 320, referred to. lUnii Simjii 
r.KiMiRiLALflOOS) . I. L. R. 30 All. 166 

3. Sons’ right to redeem — 

Porrefesare of tuort'jage—isons not made parties. 
The mortgageoa of a mortgage of joint family 
property executeil by the father alone *u«l for 
simI obtaineil h decree for foreclosure. At tho 
lira© the suit was instituted the mortgagees know 
that thiro were sons and grandsons joint Iv interested 
with the mortgagor in the mortgaged projiert>, hut, 
notuitlistantling this, thiv omitted to make them 
parlies to their suit. Hell, that the sons and 
grandsons were not pretliideil from instituting a 
suit for forleniption. l'ni*ad i-. Kallu, 

I L n. 17 All 537, rtferresl to. Dell Sinjh v. 
Jta Ham, 1 L 17 25 AH. 214, di'tlng'iidied. Ram 
I’R. sssor. Mas- .Mohan (10'I9) 

I L.R.S0 A11.268 

4. LiabiUty of other members 

of family for managing member’s debts, 
R It, a member with (/ L, his uncle, of a joint 
Hindu family, got a decree for costs against 0 L 
and had him arrc'tcd m execution thereof 0 L 
thereupon borrowol money on a mortgagee of joint 
family property and procure<! Ins release. Held. 
on a suit by the mortgiigeo for tho salo of tho 
mortgaged property, that the mortgago could not 
under tho eirciimstances proceed against B R'e 

■ • • ' ■ . F. . Singh 

• ■ . istm* 

1. L. xC. bO Ali. 466 

6. Mortgage by a 

Ifindu ifidoto irifAout fryni nsec'sity — Desfrytehon of 
fropertyby fre — Slortgageea rebuilding Ihejiroperty 
— SmI by reversioner at widow's death fo recoicr 
possession of •properly — Mortgagee not entitfed to 
cfnim rc/Miirs or to remote the construction before 
delivering jiossession A Hindu widow inherited a 
shop from her eon and mortgaged it without any 
legal necessity recognised as such by Hindu 
law. Tho property having been destroyed by 
floods, tho mortgagees rebuilt it with their Oivn 
money the'widow’® dcslh, thereiersioiier 'ucil 
to recover pos-eB'ion of the property free from all 
mciimbraiitcs Held, that the mortgacees. spent 
tho monev while holding the propertj’ under a 
mortgago rot binding on tho reversioner, and what 
they did must bo presumed m law to hare been 
done unauthorLscdly so far as that rcver«ioncr 
was concerned lirlJ, further, that tho bnildmg 
having been treated by the mortgagees as property 
mortgaged to them by tho witlow irithout legal 
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HINDU LAW— HOBTQAGB— concJi 

Jiima Afimcd, J. L, H. HO Bom, SOS, and 
Xarvyon r. Bf-clo-jir, 6 Botn. U, C, (A, C, J.\ S2 
(JHinsnii'hed VI:IJB^vKA^^>AS r. DiYAitiM (lfi07) 
LIl.B,32 Bom. 32 

HINDU LAW— PAHTinON. 

Cbl. 

1. KEQnsiTES rOR Partitios . . C23S 

2. PROrERTy' LIAELE OR XOT TO TAETmOS 6234 

3. PARTtnOX OF PoBTIOX Of PROFERTY 6260 


4. 

Right to rARtmox — 



(a) GEXERAiir . 

6267 


(h) DArCHTER 

6265 


tc) GRASRMOmEB 

6265 


<d) Grasosqs 

5269 


(f) IlXEGITIJfATE CHILDRES . 

6269 


(/} JIlXOB .... 

5270 


(y) PCECHISER FROM CO-PARCESER 

6271 


(A) PCECJUSEB FEOU WiDOtV 

6273 


10 S05 

6274 


0 ) Sos-k-Law 0 * LcSAtic . 

6278 


(i) Widow .... 

6278 


(0 Wife .... 

62S3 

& Shares 05 PABTTnON— 



(o) Geeerai MODE oF.Dmsrox 

62S3 


(b) .Adopted So .5 . 

5254 


(e) DAroHXEs 

6254 


(<f) Grarsuotbxs 

(e) Member AcqciRiyo fresh Pro 

6254 


FERTY .... 

5256 


t/) Mother .... 

5257 


( 3 ) PcRCHASERS . 

5291 


(b) Widow .... 

5293 


(0 Wife .... 

5295 

A Bight to Accocnt os PABimoE 

6296 

7. 

Effect of pABimos 

6295 

S. 

.%GREEMI5TS 50T TO PARTTnOX A5D 



Restraint 05 P iBimox 

5301 

9. 

Sepabate Pf.opeety 

6306 


S«« Hiyoc Law— J onsT FisaLT — X a- 
rCRE OF IXTEEEST IS PSOPESTT. 

— effect of partition. 

See Hts-oc Law — 

JorxT Fajiilt — 

pREsriimos Axo Osra ot Proof 
AS TO JoDTT FAAlILr ; 

Debt^ Joist Famiet BrsisESS 

LL. B. 26 Mad. 28 


SENDD LAW— PAHTITrON_<-cft//. 

effect of partition — con/i. 

See Hrsmu Law — ejnfci. 

STHiPiuy — 

DE^nnmos avd Detolitios of 
Stripras ; I. L. E. 24 AIL 67 
Power to pisro«E or Sifidiun 

LL.E.24A1L82 


1. REQUISITES FOB PAP.TinOX. 

1, Necessaries to create parti* 

tjon — Definition of aJiares — Iniependenl enjoy- 
ment. Under the Einda law, two things at least 
arenecessary to constitnte partition : the share mnst 
be defined, and there jonst be distinct and inde- 
pendent eajoycjent. Sreo Dtai. Tewaeeb r. 
JCDOOXATS Tewaree. Sheo Dtal TewaRee c. 
BisnoxATn TewaRee. Shib Dtal Tewaeee r. 
BtsnoxATn Tewaree. JrnooxATn Tewaree r. 
BisnoRATB Tewarer ... 9 W. B, 61 



sUotaeat of those parcels to the different shares to 
be held by then m seceralty. Jpsopx KoorwA* 
r. Gofrie Bt^oxatb Sajiax Seres 

ew.'E.iss 

T.att t SiniEEFDSHAO V- AKOOXJOO EOOSWAlt 
7W.E.488 

ErRDtTAR SiROQ r. LrCHMTs SiEon 

SAgr»41 

Ubeftb Bai r. Sheo Ncsors Scros 

3 Agra 80 

McHESB DooBtr r.'KisBTS Dooset 

1 N. W. BA 1873, 42 

Bararcts Tewart r. Jagassath Pass 

1 N. W. EA 1873, 73 

SosHA Kooerer t. Hcrbet XaRais Mohajus 
25 W. E. 97 

S. Intention to diride 

—Parhlion t«JAoat dinsion ty metea and hoanis. 
An actual partition by metea and bounds is pot 
tiece««ry to render a Arision of nnclmded pro- 
perty complete. But when the members of an 


and joint enjoyment is taken away from the sn^ 
ject-matter eo a g r ee d to be dealt with ; and each 
loectber thenceforth has in the estate a definite 
and certain share which he may claim the right to 
teeeite and to enjoy in eectialty, althoush the 
property itself has not been actually serered and 
ATWed. Apfovieb r. Kama Scbba Ait^ 

8 W. E, P. 0. 1 : U Moo. L A. 76 

Dctlarajion of 

inlet^ion to dinde— Partifi'o* witXonl dintioa by 
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niNDiT LAW— PARTITION— ' 
1. REQUISITES FOR rARTlTIOXwtmfJ. 


nda rtfii tourui#. Qu-rre : la a mere aipnlfication 
of intention on the part of a joint nindn family 
enfiicient to constitute a separation nithont an 
actuil partition by metes and bounds ? Sadabiiit 
Pebsimd S*noo r. Lorr Au KniS. PnootBAS 
KooEii t. Lall JrcoEssm SAnr. BirRAMJEcr 
IiALLT PnOOLBAS Kooniu llAMDnTA^KMSWAR 
c. PnooLBAS Kootn . 


Review of 8. c. rejected 


14 W.11.D40 
18W.Il. 48 

DetlamUon of 


Q. InttJitJoa of f«r. 

tiu. In ascertaining whether property once 


A partition betneen auivinog co-sharers and the 
tridor of a deceased eo-abarer may operate as a 
complete teverance of the joint property. Ram 
P rRSBAO f. CnicrEBAM . 

IN. W.U: Ed. 1873, 10 
7, — Arra«je»t<nt hy 



■ Jgrtemtnt lo di- 


mNDu LAW— PAnirnoN— con/-/. 

I, REQUISITES FOR PARTJTJO-V— Cs-a/d. 
ancestral properly In prefercnco to the surviving 
brothers. Tho fact of the family having separate 
ho(i«o and field is, aeeortling to tho llitaluhara, 
saffieient evidence of partition. The onui of prov- 
ing re-union is upon the party pleading that 
tbeoB has been re-nnion after partition. ScTUjrryi 
Vescita Oopala NARASuniA Rot c. SoEisrsi 
LAKSRMt V'EXSAMA ROT 

3 23. Ii. IL P. 0. 41 : 12 W. II. P. C. 40 
13 Moo. 1. A. 113 
Confirming decision in Court below. Scbaseht 
L« csiD/r VzTXAUA Roir c. Snuxsyr Ve^sata 
GorALA NAiustMiu Row . 3 Mad. 40 

lo. Effect of deed aa 

eteatinj or not creating partition. A, the son of a 
deceased zamindar, sued B and C, his widow and 


only a partial partition, and that the last cbose 
must M referred to' the co-pareener’s right In 


11. - ■ — I — . Effect of agree- 

ment to dinie. To constitute a partition, there 
need not be an actual partition by metes and 
bounds. An agreement to divide is sufficient to 
constitute partition. Two brothers drew up a 
memorandum of ^ai^ton, whereby they agreed 


document ; neither was to take more than was 
mentioned in the document. Held, that this agree- 


EUSEB SiSQH V. SnEOJTCKDUIT SlSOH 

23 W.ILP. C.412 

s c. in High Court 

0 B. Ii. B. 310 not© s 18 -W. R, 142 

9 . — AgreerntTil for 

parMionr—ilitaicshara lato — Ontu prdbandi. Accord- 
ing to the Mitakshara, an agreement for a 


12. Agreement to 

hold separately. To efiect a partition of ancestral 
property, there must be, in the absence of division 
by metes and boundanes, at any rate an agreement 
that each party interested shall henceforth enjoy 
the produce of a certain definite share of the joint 
property. Ashabai v. Tveb Haji EAnutrcLLa 

I. L. B. 8 Bom. 115 

13 Uneguti-ocal act 

or declaration of intention to separate — Suit for 

dedamUon of njAt 6y one memier of joint family. 

’ ‘ ' ' unds is not 

joint Hindu 
vocal act or 

■ • ' • . ' ly of their in- 
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HINDU LAW— PAETITION-cobW. 

1. REQUISITES FOR PARTITION— cowld 


HINDU, LAW— PARTITION-cotIJ. 

I. REQUISITESFOP.PARTITION— confel. 


tentioD to be separate. Reid, that a salt for 
declaration of his right by one of the members, 
mthout stating that he ashed for a divided or 
undivided share, was nut a suIEcient declaration 
oi wath inttntion. In tt PiWJi, KnsM olios 
China KoEEt . . 8 B. L. E. 388 noto 

S.C. Debi Pehshad v. Paul Koeoi oIioji GmsA 
Kobri , . . , . 12W.E. 610 

Muktakasi Debi V Ubabati 

8 B. L. E 386 note . 14 W, E. 31 

14. — Reid, ontbeevt* 

dence that there was sufficient evidence that the 
family had separated. Jn re Noivlakru Kon- 
WABi . . . . 8 B L. E 380 note 

S.C. riONTAJiUN SiNon Ciiownmiy o. Now- 
LAKHtr Kckwari ... 13 W. fi 460 

In re Sasiandba KcntvaR 

8 B. L. H. 800 note 
sc. ScUUNOBA KoONWAB V. K*LEE CnORK 
SiKOB ... 13 W. H. 109 

in re Pubsasiasi Dayi 

8 B. L. E 398 note 
15* ■ ■ . — . Parlilion effected 

teiihoKt tfllinff into account a minor eo-porfen«r 
—Invalid parUhon. A partition effected without 
reservinf any share for a minor member of the 
family and without the consent of some one autho- 
rized to act on his behalf is invalid as against the 
onnoi. Three brothers, S, L, and K, were members 
of a joint Hindu family Id 1803, S and A divided 
the whole of the family property between them 
without reserving any share for their brother /T, 
who was then a minor. K lived with L as a mem- 
ber of Ms family L died in 1861, leaving a child- 
less widow, with whom K continued to hve till his 
death in 1876. K left an infant son (the plaintiff) 
only a year old. Subsequently S died in 1887, 
leaving two widows without i«sue In 1889 the 
plaintiQ, being still a minor, sued by his next friend 
to recover either the whole or ono-third of the 
family property in the possession of the widows of 
L and S. The principal defences to this suit were 
(i) that it was time-barred, and (ii) that th© plaintiff 
was not entitled to claim more than one-lhird of 
the property in suit Held, that the partition made 
by,SaRd L in 1862 was invabd, as it was made 
witliout reserving any share for tlieir minor brother 
K and without taking him into account. K’* son 
was therefore entitled to recover the whole of the 
ancestral property as the sole surviving male mem- 
ber of the family. Kbisbnahai t'. Khandoowpa 
I. L R. 18 Bom. 197 
16. — Separate appro- 


11 3loo I,A"7S. The fact of one of the mem- 
^rs of the family being a minor is not sufficient 
to render tho partition invalid, provided the in- 
terests of the minor arc properly represented as by 
a manager appointed under s. 12, Act XL of 1858. 
Every member of a joint undivided family has a 
right to demand a parlilion of bis own share. 
Dewanti Kcnwab f. Divabeasath 

8 B. L. E. 363 noto 
10 W. B. 273 

17. — MiUdsftara law 

— Deed dtclarivy each nemler entitled to definite 
thare of propert;/. Bya deed of Sharakafnama the 
members of a Hindu family, governed by the 
Mttal.shara taw, declared that each of the mem- 
bers was entitled to a definite fractional part 
of the whole estate //eft/, that this was not suffi- 
cient to constitute a valid partition according to 
the Hindu law Appoiter v. llama Subha Aiyan 
11 Afoo J. A. 75, and £iuronen> Venlala Gopala 
Naratluma Jlotj r. Suraneni LaUhmi renlama 
Boy, iJJfoo I. A. 113, distmguisbcd. Jn the 
matter of the vdition of PunJiURi Koobr 

• 8B.L E.385:l7W.E.10a 
18 — — - - . — . - A^emeni to «♦ 

C ite— Appropriation and reeopnilion of etparale 
intje. To constitute property separate pro- 
perty, it Is not necessary that a division shoulu be- 
made by a revenue officer, nor is it necessary that 
the estate itself should be partitioned in accord- 
ance with a private ogreement of the co-sharers 


JfonROO Koeree v. Oonsoo Koeree 

8 "W. E 385 

MUNSOOBOODDBEN’ I'. 3fAH0MED SuFDAR 

2317. E 259 

19 . - — — - - Construction of 

jftd—Irdention of parties — Alteration of status 
of parties. In all cases of division of joint projierty 


— 1 .Jje parties 

, property, 

DoOBOA 


.a--* W.B.21|- 
L B. 1 1. A. 65 


ui uuiiuia tuaicH, ii. uas uem suiu- 
cicnt to constitute a legal partition under Mitak- 
shara law, {oUowing Appwier v Rama SuVba Atpan, 


B o IQ High Court, 
c. KuirocN Kooab 
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HINDU LAW— PAHTmON— caul./. 

1. EEQUI.SITES FOR P,\RTITIO.V-eonl.f. 

20. D<c<t 0/ 

mml — Jotni carrying cn of bu*tn*Ai — S*pontioi» 
©/ ^^'hc^c four joint rlisrrn maile a dew! 

by which they were entitled to the I.ineh and profila 
of the kothi m equal fourth ahare*. and they were 
each in powMion of one fourth ihare of the land*, 
and contnbuteil in tho«e aharea to jviyment of re- 


Ihat the dee<l con«tituted a partition »n interest 
amonf! them as to their ahare*, though under tho 


21. ,,i - Inlfnlton lo di* 

n<f<. IMicrc a widow «ued to recorcr from tho 
brothers of her deccs«ed husband a share of pro* 
forty which lemainod undmded at his death, a divi* 
tion of part of tho family property haring taken 
place during the lifetime of the huaband, and sho 
alleged an atrreement to dinde the rest of the 
property : IltlJ, thti the pUintiQ had no nght to 
recorer the propertjy which was actually undieided 
at the death of her husband, an intention to 
diride without more net being endence of parti* 
tion. The doctrine propounded m s. 201 of Stranye't 
If. L., dissented from. Tisisii Reddy t. AatasiMA 

Ulad. 326 

22. I I. . — DrcMiono/pwncJl- 

ayet af to dituion — Einfrnrc o/ jwrfdion. In a 
amt in which the question was whether there bad 
been a dirision, the sole evidence of dirision was 
the decision of a punchayat reciting that diTision . 
the question, however, not having been at all 
material to the point then in dispute Held, that 
the decision was not suflicicnt evidence of tho divi- 
sion. nasTASUEsnanaYA Payday r. BnacATAT 
FA2IDAY 4 Med 6 

23. Affreement to 


HINDU LAW— PAHTITION— C6n/<f. 

1. REQUISITES FOR rARTITIO.V 
member has thenceforth a definite and certain 


■cenij. J 


.<i/i;<iia(r itiii'ia iiuuLxi Aiyiti, ji jJoo. J. A. 
76 , followed. Xanaix Atvab c. Lakshmi Amsial* 
3 Mad. 280 

SciuxE.»iY LAK-snSiY Ve'tkama Row p. Scba* 
SENT Venkata GoriLA NanASistna Row 
" 8 Mad. 40 

a c. on appeal to Privy Council 

3 B. HR, P. 6. 41:12 W.n. P.0.40 
13 Moo. r, A. 113 
Laiia Sree PrusnAO r. Akooxjo Kooxwar 
7 W. R. 488 

SiiiB Nabais Bose r. RasisiDHEE Bose 

ew.B.87 

24. . Deed of rrfin. 

ouiiAmcni effeetinj partition — ImpariilU estaio— 
inhetitante P. an impartiblo tamindari descend* 
iblo by inhentanco according to the custom of 



aUowing maintenance to C, the third brother. li'o 
widowr gave birth to a daughter. T entered on 
possession of H's estates, and M took over the 
zamindari P C died without issue M died m 
1835, and was succeeded by his only son, D, who 
died m 1861. leaving a widow, but no sons. In a 
suit instituted in 1873 by S, a son of V, to recover 
certain villages belonging to the zamindari P from 
defendants in possession and claiming as purchasers 
for value from Z> — IJtld, by the Judicial Commit- 
tee, reversing the judgments of the Courts below, 
that the instrument of 1829 was a renunciation by 
F for himself and his descendants of all mterest in P, 
either as the head or as a jumoe member of the 
jomt family, and that its effect was to make P, with 
its incidents of impartihihty and peculiar course 


Utld, that, when the members of an undivided 
family agree among themselves with regard to the 
particular property that it shall thenceforth be the 
anbject of ownersldp in certain defined shares, each 
VOL. n. 
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HINDU LAW— PARTITION— eo««. 

1. REQUISITES FOR PARTITION— <»r«. 
with the rule of succession nfSrmed in the ^Au<o- 
^unga Caoe, 9 Moo I. A. S39. Sivaokana 
Tetab V. PEEfASAJir , I. L. R. 1 Mad. 312 
S. 0. pEBUSAAn t> Pebiasaaii L. R. 6 I. A. 01 

26 . — — — Dtfintmtnl of 

t/iares^lntended separahoA—Separate enjognteni 
ot profits Definement of shares in jomt ancestral 
property recorded as separate estate in the rerenur 
records in pursuance of an alleged intended aepara. 
tjon between the members ofsjomtandundijoded 
Hindu family does not necessarily amount to such 
separation, which must be shown by the best eei- 
dence, viz., separate enjoyment of profits, or an 
unmlatakable intention to separate interests which 
was carried into effect. Aaibika Dat r Sdeomani 
Kpar . . . I. L. R. 1 AIL 437 

2®. — — — £videnee of sej>a- 

ration^Dtfininunl of shares in oneestraf propertu 

A four-anna i- - 

was owned by • 

JSt Pon of one 
remaining half 

th® descendants of the other brother* In the 
milage records there had been a definement ol 
Shares /oUooed hyentnes of separate interest in the 
revenue records, and since 1264 FaOi the two 


larour of the defendants and caused mutation of 
names to be made m their favour, surrendenng to 
them at the same time po9«essiOD of the sir land 


the Court of farst instance, and on appeal the 
District Judge affirmed the decree, holding that 
the four-anna share was not joint and undivided 
property between the Co-sharers, and that H waa 
in separate possession ol the two-anna sbani of 
which the defendants were the donees. On second 
appeal it was contended that, inasmuch as smee 
1844 there could have been no separate enjoy- 
ment of the four-anna share which was in the 
possession of the mortgagees, the evidence afforded 
by separate registration could not prove actual 
separation. Held, that from evidence of definement 
of sharea followed by entnes of separate interest 
in the revenue records, U there be nothing to explain 
It, separation as to estate may be inferred Joint 
_ property in the ^_nds of mortgagees may 


L L B. 10 AIL 400 


HtlTDtr LAW— PASTITIOir-cOTtt 
1, BEQDISITES IFOR PABTITIO.\-m.«; 



r«pect of the father’s share, but also of their own 
^arw. provided that it is mide subject to the re- 
strictions mentioned in the Hindu law. It becomes 
obligatory by the will of the father as regulated 
sod restrained by the law, irrespective of the con- 
seat of the sons. When a father having five sons, 
three by one wife and two by another, executed in 
his last illness a document whereby, after retaining 
a smaiJ portion for himself, he directed that the 
family property should bo divided into three-fifths 
and two-fifths shares, with the manifest intention 
that from the date of the execution of the document 


was not a will, but a partition ; that it was conjpe* 
tent to the father thus to alter the status ol his 
80Q3;thitthe qu'dion was whsther fhs transac- 
tion was lonj fide and tn conformity ivlth Bmdu 
law, and not one ofcontractas in thecase ol a 
partition between brothers. KArroisAUi v. 
DoRsmui AYfAB . I. L. R. 2 Had. 817 

28. - , . ■ ■ ■ . , — I /nfeniion as to 

joint or eeteral ownership. No right vesta in any 
member of a joint Hindu family to a specific share 
in the family property until some act has been done 
which has the effect of turning tho joint ownership 
mto a aerera! ownership. This may bs done by 
eigmfication of intention It » by such significa- 
tion of intention taking place, having the enect of 
raakiag the share of each member both several and 
defined, that a member of a joint Hindu family is 
enabled to dispose of his own share liy sale whilst 
thefamily remains joint. RioaoBAMDifD Dossv. 
SAonp Doss 

I. L. R. 4 Calc. 42S ; 3 C. 1. E. 634 

BuLAKEB LaBL f IXOCEPCTTEE KOWAR 

3 W. R. 41 

20, — — . Ascertainment 

and definition of shares— Income enjoyed ta distinct 
shares. In order to show sepamtion vn a Hindu 
family, it is not necessary to establish & partitwa of 
the joint estate into separate shares or holdings ; 
it is enough that there has been ascertainmeat 
and definition of the extent of right and interest 
of the several co-shanrs in the whole, and of the 
propwtion of particijation each of them is to 
in the income derived from the pcopertj’, to effect 
a severance and dcatcuction of the joint tenancy 
so to speak, and to convert it into a tenancy-m- 
common. .4ppoi.ier v. Rama SuUit Ahioa, JI Moo. 

I. A 75. followed. Held, therefore, where, aUbougb 
the ancestral property of a Hindu f Amvly 
been formally and completely partitioned by 
and bounds, the income of it had beso enjoyed by 
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HINDU LAW— rAHTITION—cotiJ./. 

1. r.EQUISlTES FOP. PAriTITION— eanti 

the difleitat members of it in distinct and 
dciincil Khsrrs, thst the family mss not Ajointand 
undimlM Hiniu family.' .\Pt Deo Ntnaiv St'ccit 
r. DcKMAnAN Stsou ' . I. Ii. H. 6 All. B32 

50. Vn/e«/fOfi — Suit 

for a'foi'ale tfinre of joint fiolr, .\hh0u2h a iuH ■ 
by anf^mixTcf A joint Hin lu farpilj asainUhisen. 
sharers for a sejiarate share of the joint estate be not 
in terms a suit for jv-irtition, \ct, if it appear that 
the intention of the plaintiff iias to obtain theaharo 
avhieh he uould bo entitled to on a «< }«arati<tn. and 
■the decree iwaacil in the «uit aaaitma him that share, 
such decree docs in fact effect & partition, at all 
eventa, of rishts, which, under the dnetrme Iniil 
•dnirn in the ca«o of Appontr r liumma Suhha 
Atyan, 11 .Voo. 1. 75. la effectual to destroy 

the joint estate. Jov Kaiuis Gini r. Oimsti 
CnuSDER 3tvn 

I. L. H. 4 Cale. 434 ; Ii. R B L A, 228 

31, — _ tS'/iro/fmfion an/f 
reyiAratioit of tfutres vndtr i^e Z/imf Jltyflralton 
.ia (Deny. Act VII of ISTC) D. a Hindu pot* 
erned by the Mitfxkshara law, dical. tearing two 
minor sons, J and K, and a'so a w idow, L, oiw (wo 
mmor sons by her, the mother of J and K fiaeiog 
predeceased him On J't attaining majontj, the 
Court of IVanlr, wVch had taken jw^aession of all 
the property, withdrew from the management, and 
L then applied under Act XL of 1S5^ anJ obtained 
a certi/iesto snth respect to tlio shares of A* and her 
two minor sons, and the oamea of the four brothers 
were recorded under (he Land Registration Act 
with the speciGcation of the shares of each Utld, 
that neither the granting of the certificate (o /„ nor 
the registration of the specific shares of eaeli of the 
co-owners under the pronsiona of the Ivind Re- 
gistration Act amounted to a jiartition such a< to 
justify the Court in granting the certificate asked 
for. lIooLAsn Koer r. KiasEE I’noanAO 

I. L. R. 7 Calc. 369 

32. — Jt{ilals/uira law 

—Separation of joint family how eSetted— Agree- 
^Aenl for partition, effect of — Right of euroivor- 
thip. Iwo brothers, members of a joint MitaVahara 
family, executed an ikamama (agreement), where- 
by, alter reciting that the declarants hod remained 
joint and undivided and in commenaahty op to a 
certam date, and that portions of their properties, 
both moveable and immoveable, had been parti- 
tioned between them, they provided for the parti- 
tion of the remaining joint properties bv certam 
arbitrators appointed m that behalf. Htid, that 
this agreement of itself amounted to a sc|nration 
of the brothers as a joint family, and extinguished 
all rights of survivorship between them Sheo 
Doyal Tewaret v. Judoonath Tewaree, 0 W Jl, $1, 
and RaMii Pnrsftram V. Xai^idiai, /. L. R 4 Bom. 
177, distinguished. Ambila Djt v. Suthmani 
J^uar, 1. L. R. 1 All. 437, commented upon Tej 
Protap Sikob t>. Champa Kxlee Koer 

I. Ii. R. 12 Calc. 86 


HINDU LAW-PARTITION— con/J. 

I. REQUISITES FOR rARTlTIO.N’-confi. 

33. I — I * Decree effecting 

jmTtitionSeparate edate. In a euit brought by 
the younger of two Hindu brothers against his elder 
brother for the pvrtition of lands belonging to an 
ancestral joint estate and against other defendants. 


cojit in Ro far as aue'i interests might bo valid as 
against tho pUintin under the Hindu law, the Court 
p-ass,-! an onler to tho effect that the property 
claimed was psrtilile. and that tho plaintiff was cn> 
titleil to a moiety, bnt directed that, vnth a view 
to ascertain how far the money awarded to the 
pl.sintiQwas affected by tho acts of the plaintiff’s 
father and elder brother, a commissioner slioufii bo 
appointcti to investigate aceounts and report there- 
on to tho Court Before tho enquiry thus directed 
to tie maiie was compfeteii. and before a finai decree 
was ptsseil for the division of the propertv, the 
plaintiB dicil Held, that the order passed by tho 
Court was tanlainount to a declaratory decree 
determining that there was to be a partition of the 
eststc 10(0 moieties, and making toe brothers se- 
parate 10 estate from its date, if they had not pre- 
viously become so, and consequently that tho 
plamtiS's interest in the property in amt would not 
jMSS to tho defendant, his elder brother, as joint 
estate by surrinirsbip, but to bis own representa- 
tives as separate estate Appoeitr v. Rama 
All/an, II Moo I A 75, referred to and followed. 
Chedsmbsksm CnETTMR V Oaur! Nachiar 

I. L. R 2 Mud. 83 : L. R. 6 L A. 177 
34. I.. — — — Decree for par- 

tition— Decree awarding plaintiff'g share, but jxwt- 
pontng poiieiston thereof till pfainfil? attained 
mijontg — Effect of suck decree On tho 21st Feb- 
ruary IS94. a decree in a partition suit provided as 
follows : “ riaiatiff is a mmor twelve years old ; 
until he attains twenty-one years, X (defendant) 
should for the next nine years annually debver to 
faim twenty maunds of paddy, and for this year ten 
maunds ; after that plaintiff should be gieen one- 
sixth cf tho family lands , until then defendant is 
not to alienate the lends ” Tho minor died, and 


entitled to execute, inismucb as tho decree had not 
e&ected a partition, and that the property at his 
death still remained joint family proper^' wliich 
passed to the male survivors of the family, and that 
she was only eatitlcl to maintenance. Beld, that 
theeffectof thedecreo was to make the applicant’s 
husband a divided member of his family. It 
awarded him a onc-sixth share of the family estate, 
and assigned to him a separate allowance The 
mere fact that it postponed the actual possession 
of the share until be bad attained the age of twenty • 

8d2 
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HJITOir LAW— PARTITION— eonW. 

1. REQUISITES FOR PARTITION— eon*?, 
one years made no djSerebce. The share vested 
in him from the date of the decree, and descended 
to his heirs. ZjAESHMAX S.irea v Naeayav Lak* 
smiAv .... I.L. B. 24 Boxa.l81)i 

35. D^atk of jjaint- 

i§ Buhstriutni to decree (or forlih'on — Right of avr- 
vnorship — Effect on tested right of plainti^a re- 
presentfitiie. A decree for partition operates as a 
severance of the joint ownership. \Vhere, therefore, 
M, a minor and only son, by his next friend sued his 
father and certain alienecsof the faniilyproperty for 
partition add obtained a decree, and subsequent to 
decree and pending appeal the plaintid died, and 
ill’a mother nas brought on the record as deceased 
plaintifi’s legal representative ; — Ihld, that the 
rights of Jl'a representative nerc not affected, as 
they would ha\o been had the plaintiff died before 
decree; the right of survivorship which the tMciUi- 
ant then possessed being extinmushcd by the 
decree. Sfbbaraya Mtoali i' Mi.mka Mcdau 
I. L. R. 19 Mad. 345 

38. — - - Distribution of 

fatailij estate, (olloued by separate postetuon, egnint- 
l».nl to tnfortnal partition The Courts below 
found that a distribution of ancestral estate among 
the members o! a familv hsd taken place m former 
years, and had been followed by continuous po«ses- 


brother now* c'simed from the son of another. |oid. 
mg a third vrbo still surnred, partition of the pro- 
petty which had descended from the gramlfather. 
with the increment since his time That an actual 
partition bad been effected, although probably no 
formal document of partition had been executed, 
appeared to tbeir Lordships to be a just inference 
from the evidence. Btoba Mat, f Bhaowak Dss 
1. L. E. is Calc. 302 

37.. drmngejntnt for 

separate enjoyment. A Jam, who was nibjeot to 
the Alij asantana lair, made a will, whereby he dis- 
posed of the property of his family jn favour of cer- 
tain persons and died. Tho plaintiff, a female, tbe 
solo surviving member of the testator’s family. 


HINDU LAW— PABTITION-eonitf. ' 

1. REQUISITES FOR PABTITION-ccn&f. 

partition euit, it ' being found that tho severaT 
branches of a Hindu family had lived separate- 
for forty or fifty years, bad enjoj cd during that 
period separate and distinct portions of the family 
property or portions of the property in regular 
rotation, and had draft vnth the separate portions 
in every respect as their own property, and that 
rn the survey records the lands were entered in 
the names of the several branches in respect of 
their separate shares : — Held, that the evidence as 
to tho mode of enjoyment by the several branches 
of ft family during so long a period ought to be 
taken as establishing ft tacit agreement of enjoy- 
ment according to their shares. There being no 
evidence on the record to show when and by 
what member of the family certain property 
in the possession of a particular branch of the 
fnmiiy was ncqiiitcd, and the entry in tbe surrey* 
records With rc'pect to it being different from that 
of the ancestral fields, that is, the entry being 
in the name of tbe representative of that parti- 
cular branch with no sub-division of shares, and the 
party seebng partitien of such property haring 
iaded to giro eridene© to rebut tbe presumption 
ansing from the sole enjoyment of tbe particulat 
branch and the entry in the survey reooroj. B(ld, 
that such property was the separate acquisition oi 
that particular branch. J/oro r. Oarush, lO Rom. 
44i , Appoovitr V. Rama iSuWa Atyan, 11 
I. A. 75, ami R'lnnoo v. Kashte Ram, 1. L. R.3 
CaU dM referred to. McBUii Vinwriv Ack^d 
S mtAJiNAiK . . I. L. R. 15 Bom. 201 

39 ^ — Aicard of crSiVra- 

tors os to diiitioa of property fdtmced by dmaitm of 
some of % 1 —Di.cree in end to enfme aicari^Date 
from tchi'cA partition operates Disputes between 
the members of a Hindu family were referred to 
arbitrators w ho made an award as to how the whole 
of tho property should be divided. In pursuance 
of the award, part of the moveable property was 
divided. Subsequently one of the members of the 
family died The plaintiff, another member of 
the family, now sued to enforce the aw^rd and' 


dence merely arrangements for separate enjorment. 
Savkc f. PcTTAMUv . I. L. R. 14 Mod. 289 
88. - .. -- — — ______ Separate enjoy- 

ment of portions of family property for several years — 
Enirmg in siiriey rccords~Dcalinya urth portions 
of property — Soie enjoyment of a certain property by 
a Iraneh of the familySeparate aequieilion, lo a 


40 •’/.•‘Tf. 

and record at settlement of widcTw’a M/a/e 


tne wiuuw 
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IIINDU IiAW— PAIlTmpN-<-ctUl. 

1. nEQUlSlTE*; FOR rARTITlON— eentJ. 

Collwlor 5n the settlement reeonU a* owner of An 
8 Anns »hsre of flie e*fAJe for her Ji/etime, thst <1 kI 
not operate a eeparation In title or alter its derolu- 
tion. S. 87 of the Land Revenue Act, Central Pro* 
Tinees(XVlll of 1881), did not affect the appel- 
lant'* claim, for the award relalwl jolely to the 
widow's interest. Rewa Pba'ad SrKSL r. Deo 
Dctt Ram Sckal . I. Ii. 31. S7 Cale. E16 
IkH. 27 r.A.30 
4 C. W. IT. 682 

4i. ros<f*»ioi» of 

ent mcmh'T of joint fomily at a fiwe — R’Aar rondi- 
/u/c« partition — Fiidenee o» fo ••npartihilily — Com- 
jiromi« — ffijW of Suit — iimi'fafioa. A lamindan 
pranted by the Go\ernment in ISOS to a Hindu 
descended m his farailv, possession hemp held by one 
tnember at a time. The estate, however, was not 
impartible But whether ft was, or was not, Im- 


compromiscd a suit brought against him by his 


and tne suit compromiscu him, luav lueie has 
nothing in the above which was inconsistent soth 
the zamindan, remaimng part of the common famOy 
roperty ; and that the course of the inheritance 
ad not been altered lltld, also, that the claimant 
was not precluded by the family compromise of 
1871, or in any way, irom maintaining Ibis suit, 
and that it was not barred by limiUtion. Vira- 


42. - VnsuceessfuJ aw'f 

for general partition of estate— Estate conststing of 
jiartilU and tmpartille property— Effect of suit a$ 


niNIlTJ LAW— PAHTITION— confJ. 

1. REQUISITES FOP. PARTITIOX— eoafi. 

rrgardi tiyhU of membfr* to maintenance. In a suit 
for fiencnl p.srtition of Hindu family estafo the 
I^intifl siiceccdesl with reiartl only to a small por- 
tion thereof, the bulk lieing held to bo impartible. 


43 Effect of an tin- 

fxtcuUd decree for partition — Agreement to divide. 
Where there is no indication of an intention to 
presently appropriate and enjoy in a manner in- 
consistent <*i(h the ordinary state of enjoyment of 
an undivaled family, an agreement to divide svith- 
out more IS not of itself sufEcicnt to effect a parti- 
tion. Nor u a direction to divide in a decree— 
nhicli in principle is not distinguishable from a 
roatcnal agreemmt to divide— miro than an 
inchoate partition insuOicient to change the charac- 
ter of the property, which continues a joint estate 
until there has been an actual partition by metes 
and bounds, or a divuion of title so as to give to 
each member thenceforth a definite and certain 
share which he may claim the right to receive and 
enjoy is severalty. Bshaji PinsmtsM t> Kasat- 
BAi . . . I. L.R.4Bom.l87 

44 — Decree for partt» 

jion — Severance. A decree for partition does not 
operate as a severance so long as it remains under 
appeal. StKrujiAM ManADEV r. Hari Krishna 
I.L.R. 0Boin. 118 
46. Evidence— Joint family— 


result of former litigation had been to ascertain 
the shires of indisiduals of a Hindu family, and 
that, although there had been, from the nature of 
the property no partition, by metes and bounds, 
there was undoubtedly a numerical division, by 
which the share of each memfier was fized, and 
(u) that petitions by the various members under the 
Land Registration Act, 1870 (Ben Act VH of 1876), 
clearly indicated individual and not joint owner- 
ship under the final decree in the Ltigation : Held, 
looking at the conduct of the parties, in order to 
arrive at their intention as to separation, and 
at the whole circumstances of the ca«e, that, not* 


48. Partition, proof 

of — Presumption of general tfituion from the separa- 
tion of one. Separate residence is not, of itself. 
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HINDU DAW— PAHTITION— tfonfrf. 

1. REQUISITES FOR PARTITION*— <o««, 

conclusive or even strong cTidenco ol nartiUon. 
There U no presumption of ft gencrnl (Iivision 
among nil the members of a co«parcenary from llio 

• . .1. 4J. Jlt, ol ^uu. luo 

47. — Detd dtfini-np ond 


the members ol a joint /anjily, some of whom ncro 
minorSi stated in unambiguous terms that defined 


his oirn business. utia, tiiai me eueci ui mu 
deed sras to louse a sej aration in estate and in- 
terest between ail the co-parccncrs llio cUu«o 
giriog the parties the option of being joint or 
separate mas inconsistent with a separation m 
estate. It conferred on the parties no longer 
liberty of choice than they would have had with, 
out It. They might elect either to have a parti' 
tion of their aliarrs by metes and bounds or to 
coQtinuo to live together and enjoy their projictty 
In common as before Mhethcr they did ono or 
the other nould affect the nio<lo of enjoyment, 
hut not the tenure of the property or their m- 
tceest in it, which was, on tho prccieipfc of (ho 
case of .rlppotver v, Stilia Atpan JJ, J/oo 
I, A. 76, determined by the allotment to them 
of defined shares by tho elvnrnnwn. Tlie legal 
effect of the ekrarnania could not be controlled 
or altered by evidence of the subsequent eomiiict i 
of the parties; but such conduct in this cose was 
not inconsistent with an intention to aubject the ' 


majority set it aside so far as it concerned them* 
Reives. Quart ; TVbether m Bengal & rocmbec of a 
j’oint family onco sejiaratcd can re-unite only (ac- 
cording to the text of I'rifiaspnlt quoted in (he 
J/itfilsAora, Ch II, s. 9) vsith a father, brother or 
paternal uncle. BAUisnny Das f. Kaji NarAIit 
SAjn7(I003) . . I. L. R. 30 Calc. 7S8 

8.C. 7 C. W. N. B78 : L. B. 30 I. A. 139 

48 — parliiion— Be- 

qutiilr, for parlilion- — Agrttme^i amongst tnembfrs of 
joint famibj to hold tht jiroptrlij in defined shares— 
.45Teewifnt embodirtl »i petition to Coileetor—Enlrp 
ol names III iitloge jopcrs in acccrdance vn.'A peti~ 


HINDU LAW— PABTITION-eonhi, 

I. REQUISITES FOP. PARTJTION-r^rrii. 

fio « — Jlode of} eonsidering doeumenianj rtidenee.- 
After tho death of one of the members of a joint 
family in 1861 (he other members mutually agreed 


the transactions and conduct of the mcml-ers of 
the family with respect to the management of the 
property Imd been on the basis that >t was held in 
separate shares from that time. The principles laid 
down in Apjotierx, HamaSvila Aiyon, J1 3loo. 
J. A. 7S, and liaUishnn Das r. Itam S’arain Saftu,. 
/. L. B. ZO Cnfr. 735 / L. B. SO I. A. 100, followed. 
The High Court hail proceeded on an erroneous 
method in een'idcring whether each document was 
, by Itself sufficient to rebut the jrtmd faeie pre- 
' sumption that as the family WB8 Joint I'cfom I8QI 
I it continued to Le joint and emitting (o tal.e into 
account (he cumu/arive effect of all the oociiioeata, 

1 which taien toselher showed that ah the traps. 

' actions of the 3S years frem 1661 to 1800 eooJa 
I ofilv le rccoreiicci aril made consistent on one- 

' - -» 1S61 was a 

! embodied 

* * . la SivoH 

w .... :IAU.41S. 

2 PROPEftTl* LIABLE OR NOT TO PARTI- 
TION. 

. DiftblUty to partition— Onus 


vrobandh Primff /<ie« aU property is subject to 
— e. — r ♦I'o Tjarfy seek* 
»ral rule ot 
■ iMON Row 

' o \v.xt.P.C.e7' 

-ottud — /«* 

of several 
I of a coni' 
•onveiueneo 
le to such 
EWAREE f. 

W. R. IfiS 


f fatally or purc^a'v«fr. 


Stil by ^rnember 

A suit for partition of » 
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HINDU LAW— PARTmON— COTf.f. 

2. rnOPEUTY LIABLE OR NOT TO 1‘ARTL 
TION— 

family dwcllinc-liou«c may I* bron»ht cithrr bror® 
of the mtmbcra bf the family or by a purchavr from 
rueh memlwr. Jiicdboo Lall Sajioo r. Khoob 
Lau 22W,K.204 

5. House built on family slto 

by one member at bis own expense— 
of cO’jorerntTf. U here a member of a joint Ifmitii 
family built (at hh own cipcn*e, with borrowed 
money) a liou®e upon provind beloncinc to tito 
family, it waa held that eaeh of the eo-pareenera 
was entitlwl to a aliArc in the hou*e and the site 
upon which it was built, equal in value to his 
share of the site. Vittioba lUvt r. Hariba Bsts 
6 Dom. A. C 54 
■ e. . — Ofllco of dignity or pattern. 

Ibe pat tain, or office of dirnity in a family governed 
by the Ahyasantana law, is indivisible, and whether 
the family be divided or not, tbe pattam, no apceial 
arrangement having been made about it, descends 
to the eldest male of the lurvmng members of tho 
famiJr. Tbe passage aet out in a note to the case of 
ilvnda ChtUt v. Ttmmaju Utmv, I J/orf. JSO, is 
not a correct interpretation of the original Canaresc 
text of Bhutala Pandiya'a work. TiMstAPfs Heq> 
OAS£ r. 3IAIUUK0A Hegoadc . 4 blad. 28 

7, - Hereditary, secular, and r«- 

U^OUS office— d/erfe 0/ prtflition 0/ tuck 


JIiTTA Kc’tTH AruQiCARRy V. Neercxjpk An- 
DBICARRV . . 14 B. L. R. 160 

8. Trust property — /<?»nf fruafcc* 

of (emple—Suit for piirliUon of nghti as trusters 
Htld, that rights as joint trustees to the manage- 
ment of, and superintendence of worship at, certain 
temples, none of tho trustees having any personal 
pecuniary interest in the temples or their income, 
could not be made the subject of partition by a 
Civil Court, that is to say, that a Civil Court was 
not competent to grant a decree declaring that 
each of such trustees in rotation should for a 
certain definite period enjoy exclu-sively tho nghts 
of management and superintendence. JUtta Kunth 
Audhicany V. Seerunjun Audhiearry, 14 li L. R. 
166 ; J/ancAaran» v. Pranshanlar, I. L, R,6 Rom. 
29S ,• Limha bin Kruhna v Rama bin Pimjjfu, 
I.L,R.13Rom. 34S/ Anund Jloyee Ckoudratnv, 




HINDU LAW— PARTITION— confd. 

2. PflOPERTY LIABLE Off NOT TO PARTL 
TION— con/if, 

0. ! Inam villages granted by 

Oovarnmonb— .|ncc«/ro/ edate. Inara vilLsges 
granted liv Ooicrnmcnt to tho grantee and his 
male hcim for rert ices rendcml to the Slate, are not, 
by the liindu law in force in the Southern Mahratta 
country, distinguishable from other ancestral real 
estate, ami arc diiKible among the heirs of the 
gnnUv. Bodhrao Hcxwoxr r. NCRstsa P.ao 
0 Moo. I. A. 428 

10. Nuptial gifts to one mem* 

bor of family— d/amnye expenses defray'd out of 
common funds Nuptial gifts to a member of a j'omt 
Hindu famify do not, by reason of the marriage cz, 
ponses hating been defrayed out of the common 
fund, fait into and form part of the common fund bo 
aslobcaubjoct to partition. SiiEO Gosin'D r SiiASt 
KarainSinoii .... 7N. W. 76 

IL Places of worship and sa- 

crifice — Dimion by yifiny furn* of Korship Under 
tho ilimlu law, places of worship and sacrifice are 
not divisible. The parties can enjoy their turn 
of worship, unless they ran agree to a joint uorshJp ; 
and any infringement of tho right to a turn in the 
worship can be rtnlresscd by a suit. Axaxd Mot ee 
C itowpiiRAix V. BoyEAXTXATJt Roy 

8 W. R. 183 

12. Religious offices— CuJtom 

—Right to turn of teorthip. According to Hindu 
tczt.wntersas regards pubhc endowments, religious 
offices are naturally indivisible, though modern 
custom has sanctioned a departure m respect of 
altoning the parties entitled to share to officiate 
by turns and of alloaing abenation within certain 
restrictions. Trimbvs ItAMKRisnxA Rakaoe v. 
LAKSnoiAX RAMRnisH:!A Raxade 

I. L. R. 20 Bom. 495 

13. Property acquired at charge 

of patrimony. \Yhatcver is acquired at the charge 
of tbe patnmony is subject to partition. Judoonatr 
Tewaree V. Bisiioxath Tewabef. Sued DyAL ' 
Tewakee V. JunooxATii Tewabee. Sued DyAH, 
Tewaree ». Bisiconath Tevvaree. SiitB DyAL 
Tewabee v Bisiiosath Tewaree 9 W. B. 61 

14 Property acquired by 

Hindu while drawing income from his 
family — Alterattpn of mode of investment. Pro- 
perty acquired by a Hindu while drawing an income 
from fats family u liable to partition, and the quality 
of the fund cannot be altered by the mode of its 
investment. RAsiASHESOARAyA Paspay v. Bqa. 
oavatPaxpay . . . , ,4 Mad. 5 

15 Property acquired after 

agreement to divide — Pni-afe partition, effect 
of, as regards subseguently-acguireJ properly. IVhcro 
there has been an agreement as to division of pro- ' 
perty, the Court will hold it to appiv to pronertv 

aub^v— •«- * *1 , , 

estate t 

1 : .■ 

5 Vv. AV. Z*. C. I4 


bUUAKAi 
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HINDU DAW-PARTITION-conW. 

2. propeutt liable or not to parti- 

TION— fonri. 

10, Impartible eatate— Za»i«>wlari. 

In 1803, 0 being in possession of the zatnioilari 
of A/, the permanent settJement was matfe with 
him and a fiannd was granted to him as prescrlbesl 
by Regulation XXV of 1802 In 1827, C, the only 
son of 0, being in possession of the zamindari, got 
into debt, and the zamindari was sold in csccutton 
of a deorco and bought hy Government. In 1835 
the zamindari wag granted to A, the eon of O, by 


HINDU DAW— PARTITION— «mtd. 

2. PROPERTY LIABLE OR NOT TO PARTI 
TfON— con«. 

jostified In concluding that the saranjams were 
cither or/ginalJy partible or ha<I become so by 
family asage. The plaintiff, an undivided member 
of a ifindu family, sued his co-sharers for division 
of saranjam and other family property. The defend- 
ant No, 1 contended that the saranjam was im- 
partible. In any case, he claimed to retain certain 
sums tn his capacity as the eldest rcprcsentati're of 
the famtiy for the performances of certain ofBces. 
I/fU, that, the parties having effected division of 
tho safanjams on previous occasions, the ssranjams 
were cither originally partible or Iiad T>econie so by 


defendant and nlloned his uncle, plaintiff No. 1, to 
receive the rents of the zamindari as renter. J and 
his three uncles lived in the same house and parti- 
cipated in the joint family property until 1872, 
when tho plaintiffs claimed to have tlic zamindari 
divided. By an agreement hotwcon the piamliffs 
and the Court of Wards all the moveable and im- 
laovcabie property, eseept the zarainilan (alukli, 
waa divided into four ghares and didnbuted in 187-t 
between tho plaintiffs an<l defendants In 1S$4 
tho plaintiffs sued for partition of the zaimndan, 
alleging that their cause of action arose in 1872, 
when the Court of Wards denied their right to a 
partition of the taminclan talukli. Tlic defendant 

S leaded that the estate was not p.irtib)e ffAri, 
istingiilshing tho Uuniapore Ciise. 13 Moo J ,1 /, 
and the Shivagunffa G<7«, 1 L R. 3 Mad 390. and 
following the principle laid down in tlio.Va«i<f Gasr, 
1.L.JR 2 Mad li^that tho zamindari wa« parti- 
ble. JaOAVATlIA V. IlAMACItAOBA 

r, L. B. 11 Mad. 380 

17. Saranjam — Imparltbiliti/ — De 

scent of «arfi7i;rti«. A saronjam is ordinarily nu- 
p.artibio and descends entire to the eldest repre 
sentativo of the past holder. NAUavAN Jaoxs- 
NATH Dikshit V. Vasudeo Vishnu Diksitit 

L. B. 15Bom 247 

18 — Cash allmranees 

payable from the Ooiernmtnl treasary — Jmpartt- 
Ithly — Custom of the family os to pnrl»l>ili/y — Senior 
member of the family — Right of eldership — Amount 
set apart for the celebration of a festnal — Sejmrale 
celebration of the festival after dtuston — Sxpeiues of 
the separate celebration~Expenses of edltehng the 
saranjam and pension incomes — Omission of the 
lower Court to pass a decree for partition among alt 
the co-sharers-^Dceree for parlUton among the co- 
sharers passed in appeal Saranjams aco priind 


WTiero id a suit for partition n certain sum was 
claimed by tho eldest representative of the family 


celebratioti of the festival could not be loft undivid- 
ed. Tho Court of first instance haring omitted 
to decree the shares of the de/endaflts other than 
defendant No. 1. who demanded partition, their 
shares were declared and alloncd in appeal 
e^ndra v. Venialrnv, I. Z R 6 
Bhuningrav v. Malo/trnv, S Rom. A. 0 lol, referred 
to. JIaoJiavbav MasoHOI v 

L D. B. 16 Bom. 610 


Bheri lands— lease h Gov- 

ernm^t for term of years. The general Hindu law 
as to partition, which lays down that, except in 


Government for a certain number ot years mere is 
no Act of Legislature which excludes lands leased 
by Government from its operation. DATTiTii-iYA 

20^ Proceeds of sale of a co- 


w»-re not divcstetl of tho y} 


comes and saranjams that the Court waa 
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HINDU LAW— DARTITIOK— 

2. rnorEHTY liable on not to parti* 

TION— <onfi. 

his sridow. Krishmsimi Atyaxoar r. Raja* 
corAtji Atyano sr . I. D. D, 18 Mad. 73 

2L Enfranchisement— En/fanfA* 

o/ «mim A^rrice Uind ib ntimt of offct-hctJtr 
—Efffct cf tnfr<tn(hi»(mfnt—Li<thi}ily /« fntitUon, 
'Thr«! Items of land, numbcrctl 6, 0 and 7, were ori- 


February. 1S90. A resigned the ofTice of iarnamin 


that when a persona] innm is eafranchUed by the 
impo'ition of a quit.rent, the resumption by the 
Government simply consists o! so much oi the as* 
sessment or mcftxiram aa is equal to the qult-rent. 
□either the laod nor the assessment in excess of 
quit.rent being resumed. Similarly, the eofran* 
-chlscment of a service inam docs not operate as a 


-j Ma<i *>, AUu * unkutaTayaau v. I'enia/a 
Bamai/ya,! L R 15 Mad -dSd, theplaintifl svas 
entitled, as bis son, to his share As to items 6 and 
7, there was no enfranchisement and no fresh gnat 
or title-deed in favour of second defendant. They 
were liable to partition, and it was unnecessary, 
therefore, to decide whether A’aroyana t. Ckengal- 


inNDU DAW— PADTlTION-con/d. 

2. PROPERTY LIABLE OR NOT TO PARTI. 
TION— eonc/rf 

tmmnl, JO J/nd. J, or Phnrnipra^dnv, 

AodnmhfTri, 1. L. It. 21 Mad, 47, and Ytnfarayridu 
X. Rrtmuyyo, /. L R. J5 Mad. 2S4, wore 

eoncctly decided. Vtnlflto v. Romo, /. L. R. S 
Mad- S49, expl.iincd. Per Ccriam, that items 6, 0 
and 7 were fiAbfe to partition Gunkaiyan* r. 
KAstAKciii Ayvar (1002) . I. D B. 20 Mad. 339 
R 3 . — Iicaac^ — Suit /or-jwrtition — Eci- 


was sought had, a few years before suit, been let on 
lease for a pencil of twenty.four years. Jltld, that 
'f . • •' • Delivery 

* ■ be in the 

dcr 8 2M 
■ Raoraya 

ClURUU V. UrrALtA RAMAStJA CHAM-F (1902) ■ 
1 . 11 . 11.28 Mad. 78 

23. ErpetiBes for ceremonies 

of brother's eons— Share of 8tep*motber— 
r«fo< e/ ttndhan to be deducted from ehare-Ex- 


and martiage ectemomes — such turn to bo cal 
culated according to the extent of the family pro 
petty. A father’s wife is on such partition entitled 
to a share equal to that of a son but from her share 
must be deducted the value o! any stridhan received 
by her as a gift from her tather.in.law, or husband. 
The children of a brother on such partition are not 
entitled to any sum for the performances of their 
prospective thread, betrothal or marnage cere* 
monies. Jairau f. Natuc (1906) 

I. D R. 81 Bom. 64 

24 * Impartible Rftj — Separation 

•a «faf<, vhtiher poeublt~Spes auecMSibnia— 
Cdiue of action — Leate to amend pfqint. In the 
ea<m of an impartible Raj, during the life of the 
bolder, the interest of a member of his family is 
only a tpes aacccaafonij, which is not a subject for 


being made at too late a stage of the case. Lai.it. 
eshwabSikgqv ItAMESinvAB Sikoh (1909) 

I. I*. R. S8 Calc. 481 ' 


3. PARTITION OP POP.TION OF PROPERTY. 

L Partial partition — drranp»men{ 

be/teeen members of family. It is very doubtful 
whether, under the Hindu law, any partial parti* 
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HIITDD liAW—PARTITION— conW. 

2. PROPERTY LIABLE OR NOT TO PARTI- 
TION — tonti 

1 t. • -^?^PartibIe estate— 

in 180.1, Q being m possession of the ssmmtlari 
of JI, the permanent settlement was raatle with 


nie zaminOari w-as grantefl to A, the son of C. by 


C, his driest son. C died m ISG9 leaver, only 
son tho defendant. In 1603 the Court of IVanls 
took charge of the estate on behalf of the infant 
aefendant and allowed his uncle, plaintiff No 1 to 
receive the rents ol the saromdari a s renter. J and 
his three uncles lived in the same house and parti- 
cipated in the joint family property until 1$72. 
when the plaintiffs cJaimed to have the zaromdari 
-i!i *1- cf'e pUmtiffs 


the plainti8i sued for partition of the tamirKlari, 
aueging that their cause of action arose in 1S72, 
nJien the Court of Wards denied their right to a 
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hie. Jagasatha i 
17. 


Rasiabusdra 

1. L. R. 11 Mad. 38D 

- Saranjam— I>c. 

«««( o/ saran^am A saranjam is OrdmanSy im- 


18 


ii, Av. AOAiom 347 
Cash offoiraNcra 


,, , , — — Cosa ofioiraNcri 

^!/able from the Government trearury—Imparii. 
bthiy—Cuitom o) the family aa to pnrtihdifa— ^lor 
wem6er of the family-^Righl of eldtrahip— Amount 
set apart for the celebration of a teatiial— Separate 
cdebration of the festival after division— Rxpensea of 
the separate ceUhration—Expensea of coUecUng {he 
earanjam and pension incomes — Omiaston of the 
louer Court to pars a decree far partition among all 
the co-shmra— Decree far partition among the co- 
snarers passed m appeal Saranj'ama are pnmd 
facte impartible, the holders being required to make 
a suitable provision for their younger brothers. 

U Here, however, it appeared that the members of a 
tu treated saranjams as partible, and had 
effecting partitions of the ■ 
entire famdy estate, which consisted both of m- 
comes and saranjams that the Court was 


HlITDtT LAW-PARTITIOB'-wtifd 

— PROPERTY LIABLE OR NOT TO PAPTf 

nON-confd. 

iqcf,AA/t 1., 

■ ims were 

le so by 

• roembw 

"V”’,’’ propertl-- The mI'S- 
‘ ““”'“‘’“.1 ‘l>« ear.nj.m m, .m. 

iwrtiWe, In any case, ho claimed to retain certain 

sums fn n,a * 1 .. ^ , 


mwsibl© to the eldest representative of the family. 
IVhero in a suit for partition n certain sum was 
claimed by the eldest representative of tho famUy 
foe tho ■“ — — < ' ' ■ - 

Held, th 
pktely * 
festiTat 


to decree the shares of the defendants other than 
defendant No. J, who demanded partition, their 
shares were declared and allowed fa appeal. Aam- 
cAondm x. Tenihifrnv, /. L. R- 6 Bom. d9S% and 
Lhnjangravx. .VnfojiVav, 5 Bom, A, C, 16U referred 
to. MAbii.\vBAy Masohui f. Atuaram ICcsrat 
I, lu R. 15 Bom. 618 

10 . Bhori lands— Leare hy Oov- 

trnmeiU for term of years The general Hindu law 
as to partition, which Jays down that, except in 


fc K. 18 Bom, &38 
. Pcoceeda of sale of a co- 


parcener’s share — Claim of co’parceners to pro^ 
ceeds — Joint or aeyfirate property. In a suit for 
partition of family property it appeared that one 


of the eaio of the co-parcener’s share, so far as they 
were in excess of the requirements of his creditor s 
equity, were not divegted of the character of co- 
parcenary property, and the lands purchased there- 
with were consequently property subject to parti- 
rton and not separate property as contended by 
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HINDU LAW— PARTITION— cOTff. 

2. rnOPEUTY LIABLE OR NOT TO PARTI- 
TION— f on I L 

his \ridow. KnisnxiSiMt AYYA\(3An r. Raja* 

coFALA AYYA^oAR . I. D. R, 18 Mad. 73 

21. Enfranchlsomont — Knfranch- 

iftmrrt of iBOfn tcrrite l^nd in tvimt of offlet-kMtr 
—Effect of (nfranch\»tm(nl—Lfnhiliiy lo parttlton. 
■Rirrc items of land, numbered C, 0 and 7, s\ere orl- 
pinally Tillage eerviee ttwra*, haring l»ecn anneied 
by the State as emoluments to the ofllec of Innutm 
Ina rui'yoiieori Tillage. II, thefatlicrof plaintiffand 
ilrst dc/endant and prandfather ol aecond defend- 
ant, in March, 18S9, e«fahhshc<l his right, as the 
heir to the late incumbent to this ofReo of Inmnn ,* 
and the lands were, in November, ordered to 

be dchveretl to i? and were actually dclneresl to 
him in December, ISSO. Before the actual delivery. 
It applied that the lands might be registercti and a 
titlc-deeil bo i«sued m his name, as the Government 
were taking steps to enfranchise serMcc tnmna m 
the district, and the Inarn Commissioner m Novem- 
ber, 18S9, notiGed to It that his name was included 
in the register- In January, 1800, second defend- 
ant’a father, the eldest son of A, died, and in 
February, 1800, It resigned the olEco of ktrnnm m 
favour of his gTand>on, second defendsnt, >vbo sraa 
duly appoints by the Collector. Item No 6 was 
«DfranchUcd, and a title-deed issued to and in tho 
name of It. Tho fnorn Commissioner, m 1801, 
passed an order that items 0 ami 7 had been rc- 


that svhen a personal tnam is enfranchised by the 
imposition of a quit-rent, the resumption by the 
Government simply consists of so much of tho as- 
sessment or mtU'aram as is equal to the quit-rent, 
neither tho land nor the assessment in excess of 
quit-rent being resumed. Similarly, the enfran- 
cniscmcnt of a service inam does not operate as a 
resumption and a fresh grant by the Government 
subject to the payment of a quit rent, any more 
than it is so in the case of the enfranchisement of a 
personal tnam. It stands on the sante footins, so 
fat as the family in sihich tho village office is here- 
ditary 13 concerned. The enfranchisement only 


HINDU LAW— PARTITION—confJ. 

2. PROPERTY LIABLE OR NOT TO PARTI- 
TION— cone/rf. 

awninl, J. L. It 10 Mad. 1, or Dharnijiragridn v, 
RadanAnfi, I. L. It. 21 Mad. 47, and Venfarayada 
V. Fentala Eamnyya, I. L. It. 75 Mad. 2S4, svero 
correctly ilecided. l>nlnf<i v. Hama, 1. L. It. S 
Mad. 249, explained. Per CenuM, that items C, 6 
Bitfl 7 srcrc liable to partition. Cpx.vtivA.v r. 
KASfAKcni Ayyar (1002) . I. L. R. 26 Mad. 339 
22. ■ — I XfOBSO — 5«i/ /orportiticm— Eri- 

denet tArtf fA« ;t>inf properly hail been leased — Atsjil- 
able /or partilion—Mainlainaltlily of suit. In the 
course of the hcanng of n suit for partition, brought 
by one of scscrnl joint sAro/ricmdars against tho 
rest. It transpired that the lands of uhich partition 


CiisRLO c. UrFAU-A Ramamtja Cuaslu (1902) 

L L. R. 26 Mad. 78 

23 — — Expenses for ceremonies 

of brother’s sons— Share of Btop-motber— 
Palue o/ tlri-lhan to be dedueled /rom thare — Far* 
penses for teremoniee of ffrandehildren. In a suit for 
partition brought by a Hindu ogainst his father and 
brothers, tho brothers are entitled to have set apart 
from the family property a sum sufficient to defray 
the expenses of tficir prospective thread, betrothal 
and marriage ceremonies — such sum to bo cal 
culatcd according to the extent of tho family pro 
petty. A father’s wife is on such partition entitled 
to a share equal to that of a son but from her share 
must be deducted tho s alue of any sirid Asn received 
by her as a gift from her father-m law, oi husband. 
Tho children of a brother on such partition are not 
entitled to any sum for tho performances of their 
prospecUvo thread, betrothal or marnage cere- 
monies. Jaibsm v Natiiu (190G) 

I. Xi. R. 31 Bom. 64 

24 — — ^ Impartible Raj — Separation 

•a estate, vhetker possible — Spes euetesuonts—. 
Cause of action — Leatv to amend plainl. In the 
ca«c of an impartible Ttaj, during tho Ido of the 
bolder, the interest of a member of his family is 
only a spes successions, which is not a subject for 
partition : also, there can be no separation in estate, 
as there is nothing upon which such separation can, 
operate An application for leave to amend the 
plamt.soastodiscloce a cause of action, refused as 
being made at too late a stage of the case. Lalit- 
ZSHIVAIl SlB'OIZ F. RAHESItWAIt SJ^OJ/ (1909) 

I. L. R. 86 Calc. 481 ' 


3. PARTITION OP PORTION OF PROPERTY. 

L Partial partition— Arrony»m<nf 

betmen memlers of family. It is very doubtful 
whether, under the Hindu law, any partial parti- 
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Hiinj-a LA'V7— pABTmoir-^o«/j. 

3. PARTITION OF PORTION OF PROPERIT 

— COTtld. 

tioa of the familj property can tale place except 
by arranirement. Racha CntTiy Dass r. Ksxrx 
SiSDsr Da?s 

I. Ij.H.BCalc.474:4C.L.E.428 

S. — - - - Sutl for partition 

— to tut for partition o/ portion of fnptrty. 
A person snmg for partition is not to m- 

clnde in bis snit the trhoJe of the property, but mav 
confine his suit to the portion of the property trlueli 
be 13 <ie*trt>Hs of hanng partiUooe<i{ tfeerrfore, 
where in a smt for partition it wm shown that some 
portion pf the property was out of the jim«iiciion 
of the Court, objections that fresh parties wontd be 
necessary if the znQfu«sJ property were tncluded, 
and that thereupon the suit had not been properly 
brought, and that the Icare of the Court bad not 
been obtained precious to hnnemg the suit, were 
orerrnied. Pabmousi DaSI r JtoAOAJrSA Pasi 
e B. L. R- 131 

S. for purtiboa 

ef portion of foiiti property. A csea^r of an on* 
dirtded fasily cannot sue his co-sharera for bu 
abare in a single undirided field, portion of the 
family property. He ibu«i sue for a peoeral parti* 
tlon of all the property liable to partition. Naya- 
BSAI Tallasroas r. NatbaBbai HaaibRaX 

7 Som. A. C.48 

CnytT NAEAXjf Styes r BcTrtriti Stves 

23 W. S. 395 

4. - ■ — Partition of part 

of family property-^uH for ejretment-^ Right of 
euit — Pttfliet. A Hindu sued for possession of a 
one-third part of a hou*e, a portion of his family 
property. Defendant Na 1 cliimed titic from the 
purchaser at a Coart sale held in execution of a 
decree against the plaintifi’s father ; the other 


benanu for him. Held., that the suit was not oauf 
tamable, being a suit for partition of a specific item 
of the family property, but that the plamfiS might 
sue to eject defendant No 1, j'oining hu own too- 
thers as defendants. VjsncArrA r. I^smtArya 
I. L. B. 18 Mad. 88 

S. Omistion to tnen- 

tion certain portion of property — Subttqutni etm*nt 
to diride omiHfd property In a suit for partition 
plaintiff, when fihng hia plaint and schedules, made 
no mention of certain jewels in the possession of his 
wife Defendant banog filed a schedule m bis 
written statement showing the ciirtence of the said 
jeweK plaintiff admitted that they were with his 
wife, but dechneti to allow them to be dirided un- 
less a division were also made of the jewels which 
were in the poc^se<sso^ of the defendants’ wire# and 
cMdren He. however, before the examination of 
witnesses, withdrew this condition and expressed hU 


HINDU LATT—PAETITIOir— 

3. PARTITION OF PORTION OF FROPERTT 

— cenfd. I 

willingncsA to give defendant credit for half their * 
mlue. Held, that the suit was on tfae^e facts not 
one for partial partition. Per O'Fabrux, J . — 
That where a suit is brought for dinsion of the 
wholeof the family properties, an omission, whether 
accidental or fraudulent, to spccificaUy include in 
the plaint eettain of the j'oint projpertie*, where such 
properties arc ascertained and a decree can be giten 
for partition, will not convert the suit info one for 
partial partition. Vi:>-kata NaK-tsiaiHA Naisc r. 
BHASHTAXAsi-r NATDr . 1. Ia B. 22 Mad. 5SS 


6 . 


, Suit far partition 


of portion cf jomf property— Cave cf action In a 

snit between Irother^ who had been m joint pc»se«- 
sion of property of rarious hinds and carried on 
joint business until an alleged recent partition 
where the plaintiff sought to recover a proportion 
equal to his share of a sam of money said to have 
been taken br defendant from the joint funds. 
Eeld, that, unless the plaintiff could show that all 
the joint properly had been divided excepting the 
sum >n que«tiOD or that aU the property had been 
divide^ and on an adjustment of aceoun's o! 
«xf«Q^es there was a loss equal in amount to that 
Item, he had no cau-e of action to aoe for a moiety 
thereof, drooo Dttt OorAhiiTA n Bo.wiu» 
laix-OoPASRVA . . . 16 w,R.«3 

«7 Smt for partition 

cf a portion oa7y of joint }am!)y property. 
wiU not be for partition of a portion 

(amilr propartr- T 'S'w Slf 123 

JccoBcyoHT ilrsuui . I. Ia B- 14 osic. i— 

a Suit for partition 

of portion of joint property. The plainUffs 
dSants being jointly entilW to and “ 
slon of three hhanabart. in a village and other im- 

~ of a co- 

a speciffo 
•feodant co- 

sAorrre to require a ycnerm piiiuii/u— 7?ii7« a* 
part, lion, general and partial Where a co-pawKr 
it a purchaser of the nghta of a co-parcenef sue= for 
partition, the partiUon must be general s a smt for 
a partial partition of a single property will not 
1 ,. ^ 

10 Separation of one member 

of family, effector. The 

member of a joint Smdu famUy docs not n^^ 

sanly create a separation between the 

bets ooreau'* the general durnptionrf the . 

Radha Chum Nalwy 

dCalc. fid, dissented from- IpK-VP^ 

Mm r. CopEE Nath Beua « t S.S55 

I.D.R. 8 Calc. 817: ISC. I* it. 



( C2''3 ) 


DIGEST OF CASI^. 
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mKDU LAW— PADTITIOK— cobM. 

3 TARTITIOK or FORTION OF mOPERTY 
— CovtJ. 

11. - - Wrongful poesoaBton by 

one eo*Bbarcr of portion of Joint catato — 
Ct/I ty fathtr to ont of Kvtral #on*, fo-thartri. The 
wrongful pos'o«.«ion of * portion of a joint rotate, 
in every portion of whiVh (lie »h8rerv fiavo equal 
rights hy one of them m no bar to tlio partition of 
the whole, and doea not warrant the exefuaive aa- 
futnption of another portion by anothcrof them. 
Aaautning a co-sharcr'a right in the family eatatc 
not to have been lo*(, a deed of gift of a portion 
thereof to another eo-»harer ia a violation of his 
right not ju'tified hy the circumvtance that the first 
CO sharer had wrongfully appropriated aome of the 
joint property in which the others michl have re- 
covered their righta by an action at. law, A eo- 
sharer’s hereditary right does not, however, entitle 
him to claim a partition of a portion only of the 
ancestral property'. Kalka PrusifAD e firnnee 
Sah ... . 3N.W.267 

12 ■ — Right to partitfoa of per- 

Bon In occupation of portion of ancestral 
dwelling houso In a suit to obtain by partition 
half of an ancestral dwelbng house, in which 
defendant was living, the latter arerml that tUo 
h 9 u<» !n nbieh pUintiS vaa hrinp naa Men/to 
ancestral, and that m a partition between them 
the houses which they respectively occupied had 
fallen to their respective shares. Plaintiff had 
replied that his hou«e was not ancestral, but had 
been purchased out of his own funds. Udd, tliat 
it was necessary to enquire into plaintiff’s title 
under the whole circumstances of the case, and 
when It appeared (hat he was in separate occu- 
pation of a portion of the ancestral dwellmg- 
house whether he had a right to the partition 
of the one without bringing the other into hotchpot 
Ram LocnOK Pattcck r Rcoiioobub Dvau 

16 W. B.1U 

13 Partition of joint property 

situate in Britlsb India without taking 
into account other joint property situate 
outside British India A Court can grant 
partition of property belonging to a joint JJjndu 


14. Suit for partition of pro- 

perty where portion is impartible. RTiere, 
in coDsequcncc of a suit for partition of the 
entire family property, a portion of tho properly is 
divided, but the remaining portion is declared 
impartible, the family remains undivided in reaped 
to the latter portion Salrueharla Jaginnadha 
Jiara v. Satrueharla Samahhadra Ratit, I, J, R. 
14 Uad. 240, referred to. aiALUKARjp.VA Masada 
Naidu t. Dceoa Poasada Naidu 

I. L. R. 17 Mad. 862 


niNDO LAW— PARTITION— fonW. 

3. PARTITION OF PORTION OF PROPERTT 

15. Property left undivided 

at tho time of partition— Sud forreoiersAnre 
of the frorfwce — Amendment e>f jlnint — Fandnce 
brluren jUndinQ and jroof. The circumstance that 
there has bcctia partition between the members of a 
joint Hindu family docs not, in the absence of any 
special agreement between them, alter their rights 
as to the property still undivided. As to this, they 
continue fo atanil to one another in the relation of 
n'ombers of an undiiided Ilintlu family. A eJaiuj 
to a share of the pro<luco of the property left un- 
dividnl at a partition does not lie, because such a 
claim IS based c>n (he right to a particular share in 
the property itself which has no existence in the 
case of an undivided family. A suit for a share of 
the produce of the property left undivided at a parti- 
tion cannot be amenilnl by making it a suit for 
partition witLoiit entirely changing its character. 
(:AVRIS|IA^EAR PajliBIItlRAM f ATSISRASI RAJA- 
RAM ... I. L. R, 18 Bom. 61L 

16 — Right to partial parti- 

tion A member of a joint Hindu family may 
enforce by suit his right to a partition of a portioa 
only of the joint family property. Vtnlataehetla 
Piffay T. Chinnatya }JudaJiarjS ^Jad.lSC, approved 
and followed. Sobramanya Chettyar v Pad- 
»ls^A6^A CSETTYAR . I. L. R. 19 Mad. 267 

17. ■ Suit for partial 

partition — Femili/ property axailehU far partitiem 
at the lime — Property morigoyed mth f»s*etjiion to 
third party not ineluffrd — Jfaintainohiiiti/ of suit. 


persons who now sued as plaintiffs for partition 
and possession of onc.balf of the house. The 
family owned another house which had, however,, 
tor some time been mortgaged with possesion to a 
thud party and was not available for partition at 
the time On the plea being raised that the suit 
was one for partial partition and could not be 
eustained- — ffrW, that the auit was maintainable. 


▼ Pandurang Ramchandra, 12 Bom. 148, followed. 
Kristayy'a V. Nabasimram 

L li. R, 23 Mad. 608 

18. — Effect of partttion 

of portion of properltpSeparale enjoyment. IThere 
the members of an undivided Hindu family have 
divided a portion of the estate and held their re- 
apectivc shares separately, such shares w ill be liable 
to the incidents attaching to separate estates, al- 
though the whole of the joint property has not been. 
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SIITDU I.A-W— PAETITIOK'--<c„W. 

3. PARTITION OF PORTION OF PROPERTY 

— conid. 

divided. A partition ol joint propcrtv is raPd »9 
between tbe members o! a Hinda iamDj'i allboagh 
it has not been sanctioned by the Boanl "of ReTtnioe, 
it bein'; shown that for several years after the parti> 
tion the members of the family had separately 
enjoyed the shares which fell to them by the parti- 
tion. Hoolas Kooswab V. JUs Srson 

3 Agra 37 

19. . - - , Partition©/ albire 

of estate — ITi'doir — Possession of estate for mam- 
/estanee. The proprietary rjyht to n share id an 
undinded estate which includes and carries with it a 


SliroU LAW— PARTiriOK’—COT/if. 

3. PARTITION OP PORTION OF PROPERTY 
— concM. 

foaith share in the vtllase) from the eldest member 
of the family, who was to manaieit. PJaintiflnow 
sued for partition by metes and bounds of his one- 
fourth share in this village. Ueldf that the agree- 
ment was no bar to the suit. Scbbarata Tawkeb 
r. Rajarasi Tawkeb (1901) 

I. L. E. 25 Mai 585 

23 Partial partition 

— Lessee of shaTes of some lessors m entire tillage 
and of stiarts of otAer lessors in portion — Sint for 


widow IS not an absolute proprietor, but simply an 
assignee of the profits for a maintenance, she can- 
not eUim partitioa of the share so assigned Bnoor 
SiHOn tf. raooL Koweb . 3 Agra, Part 11, 168 

20. Parhtionbgfatief 

and soM^— Partition among joint ou-ntrs-^DinsibiL 
itij of portion remaimwj undivided The doctrine 
that Trb9n. after a partition of a loint family estate, 
a portion of tbe estate remains undivided, the 
portion which remains undinded cannot after- 
wards be partitioned, refers to a partition made by 
a father omongst his sons and their co-beirs It does 
not refer to the case where a p-artition has been 
made by tbe joint owners amongst themselves- 
SUA.\tA800B]3EBV CaSSCE f. R^TICK CDURK 
ilirniA .... Bourke O. C. 326 

2L Jotnl Hindu 

familij — 5«il for partition — Partition of the uhote 
joint family properlij not claimed. The plaintiff, a 
member of a joint Hindu family, sued the defeod- 
ant, another member of tbe same famiiy, for par- 
tition of certain property, which had once been the 
property of the joint fai^y as a whole, but which 
at the time of tbe suit bad come to be the joint pro- 
perty of tbe plaintiff and the defendant only Held, 
that It was not necessary for the plaintiff to locludo 
■in the suit other property, which belonged jointly to 
the plaintiff, the defendant and other members of 
the joint family. PurusTioitam r. Ahnaram, i. L. Ji. 
2d horn 506, referred to. Lachui Nabai5 v. Jaski 
Das (IDOl) . . . I. L. E 23 A1J.210 

22 - Division of family 

properly — Agreement that share of one member in 
income of village should be jiaid him by managmy 
wiemhfr — Subsegiient claim for partition By aa 
apret ment entered into by the members of a family 
of whom plaintiff was one, the parties became com- 
pletely diiided in interest in respect of all th«r 
propertj, but, so far as a certain village was con- 
cerned, It was agreed that plaintiff should receive 
■cne.fourtb ol the net income (on account of bis 


tenanls-m-common, -and second defendant’s share 
was one-balf and the share of tbe others was one- 
fixtb each. In 1887 the tenth defendant’s one- 
sixth share and interest in the entire rilJase (in- 
cluding tlm 100 kulis) was attached in e.vecnfion of » 
decree agam<t him. His interest in tbe 100 kuba 


f 

) 


lendsBt ot uer yiie-iwi* --•t- ' 

exclusive of the 100 kulis, for a term of twenty- 
three years, and a similar lease from ninth and tenth 

•’ . f.~,.,....,5r,r,togeth‘‘rto 

•eservation. 
• 100 kulis. 
acquired a 

. • — — »„.Bntv.fhree 


and swad defendants (the shares oi lue 


that partition could only last lor me iwuuu o- — 
leasc^The suit was not one for partial partition 
inasmuch as plamlifi was not entitled to 
of tbe test of the viUage. to which he /“V 

exclusive possession under hu le^es for ^ ^ 

three years. The only portion of <^0 
could demand partition of was the ItW . ’ jt 
which he was only entitled to po^ssion 
the fi«t and second defendants. RiwaSAiil 
CHBTtiv Ar-tGiRISAMI CnBWI 

LEE 27 Mad. 361 
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HINDU LAW—PAHTITION— fonfi. 

4. RIGHT TO PAUIITIOK. 

(rt) GENEimXY. 

1. night of memhor of 

family to separate share. Members of a joint 
family re«uling m joint piTmi*c3 arc entitle*!, on the 
occurrence of a «li«putc between them an<l their co- 
sharers, to come into Court an-! a*h to !me their 
proper share a«ifrned TliC fact of their not 
harms been in possession of a particular portion of 
the premises U no bar to a claim for such ^rtion. 
Biaiouv I, Dt>coo IvANStiiEE . 10 17.11.180 

2. Member of family more 

than four degrees removed from acquirer — 
HenoU ulaluf. rartition can eOcetiially be de- 
manded by a Hindu more than fourde 2 rcesienioee<l 
from the acquirer or ori!;inal o>cncr of the proper- 
ty soueht to be diiided, provided be ts not more 
than four degrees remoaed from the la«t owner, 
however remote he may bo from the onstnal owner 
thereof. Devala’a Text Anihnlln I’lhhalt/tMHt, 
discussed. Moao Vishvanctu i Oisesii Vmist. 

10 Bom. 441 

3. Member of family gov- 

erned by law of AUyasantana Diatsion of 
family property cannot be enforced by one of tho 
members of a family governed by tho law of Aliya- 
asotana. Jlcsot Cnem v. TniMAJV HE^'sv 

1 Mad. 380 

4. — Inheritance of talukhdari 

estate in Oude — Sancirteoyniziny prtmogentluft, 
<ffKt cf, af to txuiiny rightf of tnhtrttanet—^haret 
htM h'j memberi of family — J/Mn« profits on sptetfie 
and atfinile tbarti. The ordinary rule ta that, if 
persons are entitled benefimUy to shares in an 
estate, they may have partition. Although in a 
suit for the partition of joint family estate, where 
the head of the joint family does not account for 
the profits under the ordinary Hindu law, mesne 
profits are not recoverable, it is not so wliere tho 
family has been liMng under a clear agreement that 
the members are entitled not as an ordmary Hindu 
famiiy, hut in specific and definite shares If the 
enjoyment of those shares is m any way disturbed 
the right to sue for profits will arife, as well as the 
right to partition A talukhdari estate which, 
before and after annexation, was subject to tho 
common Hindu law of Oude, tir, the ^Iitaksbara, 
was restored after the general confiscatioD of 185S to 
the family, which received a sanad recognizing tho 
shares of its members. At the same time, a grant 
was made to the head of the family as taluLbdar of 
two other villages, and to him afterwards id 1801 
was $ssue<l a primogeniture sanad of the above 
talukhdari estate This sanad could not prevail 
. .u- t — i_ .--I.*, -* — j effect 

same 

onten- 

ansds, 

was to hare one head and solo manager in tho 
talukhdar, who being accountable to the jnnioc 
members for their shares of the profits was alone 


HINDU LAW— PARTITION— conW. 

4. RIGHT TO rARTITION— • 

{<j) GE.*tEniixY— 

to hold the entire estate by primogeniture : — Held, 
that this kind of mansgership was entirely un- 
known to the common Hindu law of Oude; and 
that apparently the Oude Estate Act, 18C9, did 
not contemplate any such thing. At all events, 
there must be clear arrangements, such as were 


6. Right to partition a second 

time after bonff bds mistako in first parti- 
tion— /nc/utioo in first partition of property not 
sabjett to porlition — lie^portition. The parties to a 
partition under a bond fide mistake included In the 


I. Ii, R. 21 Bom. S83 

6. Exclusive right to partition 

—Jotnt family— ^lilnkshara lav— Gift to davyhter 
out of joint properfy — Gift out of tneome. Held, 
that partition of the property which was asked 
for m case the plaintiff had no e.tclusivc right to it 
was nghtly refused by the Courts in India. 
Bsenoo t.' Ma^£OR£BAI (1D07) 

I. L. R. 31 Bom. 873 
L. R. 34 L A, 107 


(5) DAConxEK. 

7. Right of daughters to par- 

tftion— J/ofier’f property Though daughters 


Marovaa Naiein v Esc NAisrv 

I. L. R. 4 Bom. 545 


(c) Graswiothee. 
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' 4. RIGHT TO TARTITION— con/J. 
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HlNDir LAW— PARTITION-— conW. 
4. RIGHT TO PARTITIO.V— 

(«) IitEoiTijriii: Childrzs— 


13 not duly provided for, cinim an as'isnmont of n 
portion ot the estate, yet she cannot call for parti- 
tion, and her riijht to maintenance cannot affect a 
mortgage of the estate created before any portion 
has been assigned to her, except that, jf the house 
she resides in is subject to the mortgage and is sold 
in execution of a decree upon the mortgage, the 
house must bo sold subj'>ct to her tight Ves- 
BATAMUaLf. AVDrAPPACBBTTI 

L L. R. 0 Mai 180 


(d) GSASDSOS. 

0. Right of gfandaon to sue 

Tor partition— AneeJtrni famtii/ property. A 
grandson may, by Hindu law, irrespective of «U 
circum«tances, maintain a suit against bis grand- 
father for compulsory division of an ancestral 
family property Naqalt^oa JIcoali r Sob- 
BtBAMAWa McoALt ... 1 Mnd. 77 

10 , _ _ „ JffUrett tn ofl- 


ton claimed to be entitled to a share in the property 
« brother’s sons. Hth!. that he was 


I 


SJfod. 357,* and Pari*ttAi v. T/iirunvaJ-u", /. i II, 
10 Hal, 33i. iSAaine .SAiJiI Jf ^i/fndrfz Vartre y, 
f;j>fsnr jSimmi Jon^am, I. L. I!, 21 .ilL 99, ap- 
proved. IC-ARirCPA Goc-vdax t'. Kcmarisami 
Gocsdax (1901) . . I. L. E. 25 Mai 429 


{/) Misor. 

14. Suit by or on behalf of 

xainoTfor partition — stTiool of lure— Sad 
by mdhtr an I rnin'tr cAi'Wrea for pnrptjoa— .Vff/wr- 
sahon. \ suit cannot be brought by or on behalf 


and frraoJfflthcr, Dttndyal Lai v Juylttp A'ornin 
StnyK,l,L R SCak I.9S , Loljee SmjA v. Jln^eoo- 
mar Sinyh, 12 £. L B 373; and t^ayiUnya ilodali 
V Sabiiraminyi AfuJnli, 1 .Uaf. "7. Jiwci. Kt- 
finoBB V. SstB S «w»T , L la R. 6 AIL 480 

II - - . ■ Slot for pnrttUon 

0 } oRCMtrul (Stale hy grandson, irAen both folhtr and 
granJfalhef aim, tchtn niaintain/tHe. A member 
of a joint .VduLdiara family caa bring a suit (or 
partition of bis nnecstral property during the life- 
time of bis father and grandfather, if they allow the 
property to be wasted, or imperil the plaintiff’s 
interest SuraJ Bbami Kotr y, Shea Pershad Smgh, 
I L, B S Cale, 14S , Subba At/uar. !■ L R ISHad. 
179 ; JuialKi'hjTtv Shit Sahay,!. L. B o All. 
430, followed. Tel.\vo, J'a decision in Apap 
A’aAas v. Bamehandra I L. B 16 Sam 29, 
approved. R\MESmvARpR08AO Sixoa t. Lacmn 
rRosiDSiyQn(1903) . 7 O. W. IT. 088 

(<) liiEOirniATE Cbildrex. 

12. . Illegitimate son — Sudrar. 

Among Sudras an illegitimate son is entitled to 
maintain a suit for partition of the family property 
against his father's legitimate sons ; and if his in- 
terest IS endangered by reason of the property being 
left under the management of the latter, partition 
can be rlaimeil during his minority. Tuaxoa-M 
rna-ii t bcrpA PiixAi . L L. E. l2 Mad, 401 

. SudTa*~HUgi- 

fo pfiTtthon of property of falher’t 
orotw a eoria—3ta>ni<i\nabiUty. An Ulegttusate 


Sexabctty -Mjsbajs* 

L L. R. 8 Calc. 687 : 10 C. L. E 401 
15. - ■ Suit by minora for parti, 

tion— /« vhat raaea there ta a right of aml—Hal- 
teraation. Under the Hindu Jaw*, a minor co- 
parcener cannot sue for jartif ion unless his interests 
are (i) likely to be advanced thereby, or (ill pro- 
tected from dsnsrer When an adult co-psrvener 
has taken op a hostiJe position to the interests of 


sued by their nest friend for a partition ot their 
ancestral property in the possession of their step- 
brother, the defendant. It appeared that soon , 
after their father’s death di«putes and differences 
arose between plaintiffs’ jnotber and theit step- 
brother, which led to their separation in food and 
residence. The defendant managed the family 
property, but did not support the minors out of 
the rents and profits thereof. Hence the snit. 
ifrfif, that, though no malversation was allegeti or 
ptored, the allegations in the plaint of disputes ana 
separate residence and defendant’s failure to 

support the plsintiffs were sufficient to justify the 

Court tn permitting the plaintiffs to maintain tic 
suit. 3LmAt>ErBAtVAST (.LaICSHUA-V^VAST 

L L. H. 19 Bo®* 

le. Joint Hindu 

femily — Right of miwor wen^er of a joint family to 
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HINDU DAW— rAHTITlON-ronl i. 

4. niGirr to r.\nTiTiox-<oiit/. 
if) Mixon — ccmc'd. 

fvr firr p.7rtiliotw U'tl, th\l « tumor Tnftnbrr of ft 
jr.int f.imilv inny in«tHii1c ft »uit for ami ob- 

tain partition of hi« »li«ro in tlie joint familv pro- 
prrtT if thm* cxi«t cirrutn'tftner* •nch in the 
int(TC«t of the minor rrmlrr it aflri'ftb'lo that his 
rhare »houlil lie wt a*iile ami »ocurr<l for him. 
BncLA Nato r. Giu«l IUm (1^7) 

E D n. 29 AIL 373 


(s) rcrciu'En rnoM Co-nncEvtn, 

17. - — Sale by a co partrenor of 

bis ebare in spcclQc property— o/ 
the tyn-irr — Tra’^'ltr of /Voprrti/ .-Iff. * //- A pur- 
chaser, from a memherof an unilirwloil Ilimlu family 
oi that merabet’a tharc in a •pecifio portion of the 
ancestral family property cannot a«c for a partition 
of that portion alone an<l obtain an allotment to 
himself by metes and bounds of his cendor’a share 
in that pwtion of the propertr. VivKATAnaMAr. 
MEER-tLABi; . L D IL 13 Mad. 276 

Ste CaAXor r. KcxnaaiEO, distinguished on the 
prousd that the parties there trero governed by 
Mabomedia Urr of isheritancc. 

r L.R14 Mad. 334 

18. - Purchaser from metnbar of 
-asdivided Hindu family of share in the 
joint property. Ttro brothers constituted an un- 


share of lu3 mortgager, and, having afterwards pur- 
chased the share of the elder brother and come to ft 


19: Claim against -vendor and 

-widow of undivided brother. A person who 
purchases the share of a coparcener in family pro- 
perty is entitled to recover that share on hia Ten- 


20. Suit for partition by a pur* 

■chaser IVom a ce-parcener — Decree for aAare 


mNDU LAW-PAIlTITION-foaW. 

4. RIGHT TO rARTITIOX-e.ntf. 

(y) IVacniBER mou Co-piRCESEn— ojn/J. 
of eo-pirrcfT^r in tpretfie prop^rfy— Jj. 
ftrr/n jjfadiny and proof In ft suit to recover pos- 
session of property purchased by the plAintilT, if it 
IS found that the property is not sepsrato property 
of the plamtifl's vendor, but belongs to the joint 


Mad. 27S, foIIoxTcd Palaxi Kovat r JIasa. 

xoxAX . . . I.lfc 11.20 Mai 243 

2L AUonation of share by co- 

parcener — Utt poiilion ani rtjUt a/ler eueft 
oUenalton — roiifiois and riyAtr of p«rcAo«p — Sub- 
otqttfiit hirib or death of other eo-parteneri. The 
ftlienition by a Hindu co-parcener of hU rights in 
part or the whole ol the joint family property does 
not place the puTcha^vr of such rights in hts otd 


by the death of the vendor, lose his right to a parti- 
tion, so hU position IS not improved by the death 
of the other co-parccncrs before partition. The 
purchasers. Lhe his abenor, is hablo to have bu share 
dimiotshcd upon partition by the birth of other 
co-parceoers, li be stand by and do not insist on 
immediate partition. Gcrus'Oapa SATtniiAPA 
Gtnwnt r. Naspata CnASBASAPA SoLArew 

D D. IL 21 Bom. 787 

22. Purchase by stranger firom 

one of two daughters jointly entitled to 
their father’s property— Decree for partition. 
A purchaser, having purchased certain projierty 
from one of two sisters jointly entitled to their 
deceased father’s property, under the Hindu law, 
re-sold it, whereupon the other daughter sued for 
ft declaration that such sales were invalid as against 
her, and that the property might be restored to 
ber and ber sister, or that there might be & parti- 


interest taken and sold in execution of a decree 
•gainst her. Also that, subject to the same con- 
dition, she may demand a partition of the pro- 
perty. KA^txt AsniAL 0. AsnuKAXtre Amuai. 

D D B. 23 Mad. 604 

23. Purchase from member of 

an undivided family— UndiriJed ehart 
vendor in land forming part of the joint . 

Death of vendor— iSuise^ IK nt suit (y 
againtt surriWs for partition of entire * 
rtemtrg of the portion ’ * 
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HINDU LAW— PARTITION— con<i. 

■ 4. RIGHT TO PARTITION— conW. 

{c) Granduothib — eoneld. 

13 not duly provided for, claim an assignment of a 
portion of the estate, yet she cannot call for parti- 
tion, and her right to maintenance cannot a&ect a 
mortgage of the estate created before any portion 
has been assigned to her, except that, if the house 
she resides in is subject to the mortgage and is sold 
m execution of a decree upon the mortgage, the 
house must be sold subject to her right. 

BATAMM It, V. AnoyAPPA ClIE TTI 

L L. R. 6 Mad. 130 

(d) Grandson. 

0. Right of grandson to sne 

Tor partition— Aneeatrol family property. A 
grandson may, by Hindu larr, irrespective of all 
circumstances, mamtain a suit against bis grand- 
father for compulsory division of an ancestral 
family property Naoalinoa Mudaia t> Sub- 
siRAUANya MnoALl ... 1 Mad. 77 

10 — InUrett tn an- 

cesiral property. In a joint Hindu family governed 
by the llitakshara Uiv, a grandson has b^ birth a 


HINDU LAW— PARTITION— contd. 

4. RIGHT TO PARTITION— confd. 

(e) IiXEOiTiitAiE Childben — concld. 

son claimed to bo entitled to a share in the property 
of his father's brother’s sons. Hel'l, that he was 
not so entitled, and that the principle laid down in 
Baja Joyendra Bkupali Eurri CAundm JIahapatra 
Ntiyanund SSanstnj, L. B. 17 1. A. 72S— where it 


Baycsar Bivami Janyam, J. L B. 21 All 92, ap- 
proved. Kabrupa Godndas v. KrsiASASiMi 
GoDNDAN(lOOl) . . I. L. R. 25 Mad. 429 


(0 Minor. 

14. — Suit by pr on behalf of 

minor for partition — nhod of laip-^Suit 
iy mctherand minor children for partitton— ‘Maher- 


11 — - Smt for partition 

of aneealral estate by grandson, when both father and 
grandfather alive, when inainiainablt. A member 
of a joint MitaXihara family can bring a suit for 


Bahas V. Ramchandra I. L. B 16 Bom. 29, 
approved. Rcueshwab Pbosad Singh r. Lachmi 
Tbosad Singh (1903) . 7 C. W. N. 688 

(e) Illegitimate Children. 

12. Illegitimate eon— ^adroa 

Among Sudras an illegitimate son is entitled to 
maintain a suit for partition of the family property 


I. L. R. 8 Calc. 637 : 10 C. L. R 401 
16. _ Suit by minore for parti- 

tion— /n what eases there i> a right of sutl-^Mah 
versation Under the Hindu la^s, a minor co- 
parcener cannot sue for partition unless his interests 
are (i) likely to bo advanced thereby, or (iil pro- 
tected from danger. When an adult co-parcener 
has taken up a hostile position to the interests of 
minor co-parceners and denied their rights, or sets 
up his own independent title, or where the minors 
hve separately and the adult co-parcener does not 
support them, in all these cases it is in the interest 
of the minors that their share shall be partitioned 
and set apart. The plaintifls, who were minors, 
sued by their next friend for a partition of their 
ancestral property in the possession of their step- 
brother, the defendant. It appeared that soon , 
after their father's death disputes and differences 
arose between plaintiffs’ mother and their step- 
brother, which led to their separation in food and 
residence. The defendant managed the family 
property, but did not support the minors out of 
the lente and profits thereof. Hence the suit. 


iSwfroA — Ilteyi 

timafe *on~Clatm to partition of property of father’ 
Irothtra eon, —Maintainability. An lUegitimat 


Court in permitting the plaintifis to maintain the 
auit. MahadevBalvast v Lahshman Baltant 
Z L. B. 19 Bo®- 

le. — Joint Hindu 

family— Right of minor member of a joint family to 
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HINDU XAW—PAnTITIONwoni t 
i. RIGHT TO RARTITION— fontJ. 

(/) >!ixon — TOTc-’J. 

(>ut fnr jviTjili'tm. iffH, » tninoT ot % 

joint Hindu family may Imtitiitc a auit for and ob- 
tain partition of fna alian? in the joint family pro- 
prrtv if there exi«t etrcum«tanera aiich »a in the 
interest of the minor render it advisable that hia 
rharc rhould bo act a»idc and aocurod for him. 
BnoLA Xatii r. Giiist UiM (1007) 

1. L. IL 29 ah. 373 


(g) Pencil latn moM Co-ranctxnit. 

17. Sale bj a co pareonor of 

hla sbaro in spcelfle piropcrt7«-/*'7At« of 
the r<»d(« — Trana/fr o/ ProptTt>/ .lei, a. Jt. A pur- 
chaser, from a member of an undiridnl Ifindu family 
of that member’a aharc in a apecific portion of the 
ancestral family property cannot aue for a partition 
of that portion alone and obtain an allotment to 
himself by metea and boundi of hia rendor'a ahare 
in that p^ion of the property. VEVKATaiiotar. 
JIeeiuLvdai . . 1. 1*. R. 13 Mad. 276 

S« CnxsDC r. KrxnAUEO, distlngui'heil on the 
cround that the parties there were goierned by 
MabomedaD law of inheritance 

I. L. R. 14 Mad, 824 

28, Purchaser from asmbar of 

'nadivided Hindu family of ehato in tb« 
Joint property. TVo brothers comtiiutedan an- 
diridcd Hindu family. The eldest mortgaged half 
of certain family lands to P and the other half to 


share of his mortgager, and, having aftenvards pur- 
chased the share of the elder brother and come to a 


tion of the whole property of the family Sobba- 
it\7TT t. Vekkatabatxasi L L B. 15 Mad. 234 

10; Claim against vendor and 

widow of undivided brelher. A person who 
purchases the share of a coparcener in family pro- 
perty is entitled to recover that share on his ven- 



20. - ■ Suit for partition by a pur- 

-chaser from a co-parcener— Decree for share 


HINDU LAW_PABTIT10N-<on/d. 

4. RIGHT TO PARTITIOX— entd. 

(g) renenASER moji Co-pARcrsER— cjti/J. 
of fo-puTffnrT in apeci/ie property— Vnrifln,.^ 
ftreen pfcodiny nnd proof. In a suit to recover pos- 
session of property purchased by the plaintiff, if H 
Is found that the property Is not separate property 
of the plalntifl's vendor, but belongs to the loint 

<«n.St.. «rhi,-li VNUIntllT'. «-..n.l». I, a — 1 .. -L. 


J/o<f- 27S, followed. Palam Kovav r Masa. 
KOXAX . . . I. Ia B. 20 Mad. 243 

21. Alienation of share by co- 

parcener — Ills position ani rijhts after such 
elieiia/40n — Posiliott ami riQhls of purchaser — S’ui- 
sequent hirth or death of other co-prrccncr*. The 
alienation by a Hindu co-parcener of bis rights in 
part or the whole of the joint family property does 



by the dc.-ith of the vendor, lose his right to a parti- 
tion, eo his position IS not improved by the tiMth 
of the other ro-parccners before partition. The 
purchasers, Lke his alienor, u liable to have bis share 
dimmishcd upon partition by the birth of other 
co-parceners, if he stand by and do not insist on 
immediate partition Gdrukqapa StirnRAra 
Oioim r. Na.vpipa C/rA>8ASArA Solsppki 

I. L. B. 2X Bom. 787 
82. — - PurohasB by stranger from 

one of two daughters Jointly entitled to 
their father’s property — Decree for porlilion, 
A purchaser, having purchased certain property 
from one of two sisters jointly entitled to their 
deceased father’s property, under the Hindu law, 


iiuii ui lu iieui, luai, ivnim one oi tuu uaugnters 
cannot by any alienation alter the character of the 
daughters' estate so far as the right of survivorship 
or that of the reversioners is concerned, she may 
alienate her interest in the property, or have that 
interest taken and sold in execution of a dccrco 
against her Also that, subject to the saino con- 
dition, ahe may demand a partition of the pro- 
perty Kaxsi AjiiiAi.t» Ammxkam.17 Aaimal 

I. L. n, 23 Mad. 004 

23. Purchase from member of 

au undivided family— Cfn-fuic/c/f of 

vendor tn land forming part of Vte jwaJ 
Death of vendor — Subsequent suit ly u ^'.bis r 
against survivors for jxirtiUon of entire /or 

recovery of the y/rtion pureleostd — JiantiuiabUiiy 
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HUflUJ I.A-W— PAETITION— 

4. BIGHT TO PABTITJO-V— . 

(y) PrECHASEB FR03I CO-PAKCESSB— COB<7<7. 

FlaintiS purchased 2 seres and 2G cents of land 
Iroto T, King T’« undivided moiety in two plots of 
land measuring 4 acres end 63 cents, rvhich formed 
part of the joint property of an undivided Hindu 
family consisting of V and hh two nephews (bro- 
ther’s sons). I’ subsequently died, leaving his two 
nephews him sumving. After V’s decease, plaintiR 
instituted the present suit against the nephews, 
in which he claimed paitition of the whole of the 
family property, and sought thereby to recover 


Per EnaSHYAM AYVAyOAR, J — Plaintiff was cn- 



. • . ' I • 

I I • ‘ j ■ ‘ ■ >' “ ■ • ■ 

vationa by BnASiiYAM Ayyakoar, J . on the 
character and incidents of an alienatioa, made br an 
undivided tnomber of a Hindu family, of his share 
and interest therein. Panyasam v. Kttshnayyan, 
1. L, R, H Had. iOS, conMdeted. Aiyyaoari Vz:t< 
SATASAMAYYA V AIVYAOARI RAStAYVA (1902) 

I. L. H 25 U&d. 690 


(A) PPBcirASEB nioit IVidow 

S4. Bight of purchaser to sae 

for partition — Assignee of widow. A Hindu 
widow being competent under the Hindu law to put 
in 'a claim to enforce partition as against her co- 
sharers, there 18 nothing to prevent a purchaser of 
her estate at a sale in execution of a decree from 
enforcing a like claim. Ritqhoouath Panjah v. 
Luceupn CiruSDEB Dpllal CaowrBBr 

18 W. E. 23 

25 - — — Bengal school of 

Uindti law — Widow’s estate-~^oint widows tVhere 
a Hindu governed by the Bengal school of Hmda 
law dies intestate, leaving two mdows, hw onlj' 


HUTDU LA-W—PAETITION-con/d. 

4. BIGHT TO PARTITlON—conld. 

(A) Purchaser from IVidow— conc/i. 
has to see to is that tho partition should be carried 
oat in such a way as not to aSect the rights of the 
reversioners. Befix pEifARt Moduck v. Lal 
MoErrsCHATTOFADHYA ' , I. Ii. K. 12Calc. 209 


{») Sox. 

_ 27. Suit by son to enforce par- 

tition against father— ^/dai-rAara fait — Undi- 
tided Hindu family — Ancestral immotvaAie pro- 
perty. In br undivided Hindu family the son has, 


20 . . 


- High! to pro- 


perty not acquired by birth In a suit brought by a 
son against his father to compel a division of move- 
able and immoveable property inherited by the lat- 
ter from his paternal cousin //efd, that, as re- 
1 . ’ t‘ - J- . : , ' • ’ • • 

. • • . I 


that the suit tr> enforce a dirlsloo of the immove- 
able pro^tt^ could not be maintained, inasmuch as 


20 . — . . ■ Suit (or jparti- 

tion by a son ogninst hs father and unchsinhfetime 
af his fatheilond agaimt hit /ulAer’s unll. Held, by 
the FoU Bench (TEM^o, J , dis'enting), that under 
the Hindu law applicable to theSatara District (in 
the Residency of Bombay), a son cannot in the 
lifetime of bis father sue his father and uncles for 
a partition of the immoveable family property and ■ 
for possession of his share therein, the father not 
assenting thereto. Apaji Narhar Kciacaem t'- 

RA.MCHAXCIlAiRATJllKrLKARM 

I. D. B. 16 Bom. 20 


not be detrimental to the future interests of the 
reversioners. Jaxokinatfi JlrKSOPADHYA v. 
MoTiiCRAVATn Mckropadhya 

I. L, E. 0 Calc, 680 ; 12 O. L. H. 216 

20 Alienatica bff 

IIiTidii uidoiD oj share »» family duelling-house. 
An asaijnee of a Hindu widow, though a stranger to 
tho family, is m the satno position as the Hinda 
Widon, and is entitled to sue for partition of the 
joint family dwelhog-housc, and all that the Cbnrt 


16 Bom, 39, dissented 
GaxaSa Ayyab . 




31 Moveable ancestral P™* 

perty — Ancestral business. On the Bombay side 
of India a Hindu son has do right to ealowe 
partition of .ancestral moveable property m ‘ 
hands of his father, or to claim a separate siiaro 
an ancestral business against his father a uaU, i- 
thongb the son alleges that his father is ptcjnaiceil 
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mKDU LAW— PASTITION— conM. 

4. niGUT TO rAIlTlTlOX-eorifJ 

^ (i) Soy— cotilA 

a^in*t him and Intends tO depriTe him of his anc* 
cession to each property and bu»ine*s, frmUe ; 
That a ton cannot enforce partition of ImmoTeaUa 
ancestral property under timilar eircumstaneea. 
lUaicnAMinA Lana Kais r. Laca X!anai>£T 
A’aiK . . . ♦ lBom.Ap. 70 

82. ftighi of a ton to 

efairri partition of motralfe OJ tnfl oa immoreol/e 
fToperfy in Xi« fathtr't UftUnit — Son't right to jarti- 
tion cf ffoptrly font to Ike pcittttion tf ht taihtr 
tfjoTt the ton't hiTih—pToj<Tiy ocyvxrtd ly /iti^» 
tion — StI/-flC?«iVfd jrojarfy dtnttd by a falhtr to kit 
ton it falm by the ton under lAe tnU on<f «a arf/. 
oc^tiirof in Ai< Aanda— farmnyi of falhtr ot mi/l 
manager — Proptrly left ly featator lo be hftd nert' 
olle or immoitalle affording to tlieondilion at teila- 
tor't deoi^— Aopofi Coma eaafe, cutlotn of, at to 
partition. Ptr Arpzax. Cocut.— T here is no dis- 
tinction betnres moTeabio and izsmoreahfe pro- 
perty as regards the right of a eon in an uodiTided 


property Lecane the inbject ot htigatioo, and 
seas not dirided ootil 1652. long afterthedeatb 
of B \kidcb took place in 1808. it'a share rrss te- 
ceiredin 1852hy the executors of his eon, A (defend- 


intention on cue panoi cne testator to cotirenuiio 
money such of his property as consisted of lands and 
booses, the general rule of law apphed, viz , that the 
pro^rty must be held to bo real or personal ac- 


acquited before or after the birth of a son. In 
order to entitle a co-parceccr to bold, as jroperty 
self-acquired hy Iwn, property which has teen re- 
covered by hia exertions (eg , hy litigation), such 
property must have been recovered from usurpers 
holing it adversely to the family ; the co-parceoera 
must have abandoned their rights ; and where such 
abandonment is a matter of inference, the co-par- 
ceners, to whom it has been imputed, most have 
been in a pceitjon to sue, A eon to whom his father 
VOL. n. 


HINDU LAW— PAIlTITION-«mt(f. 

4 . PIOUTTOrAnTmON-conW. 

(0 Eos— cemW. 

feavrs the teff.acqutred property by wflj talcs (he 
property under the will, and not by Inheritance, 
and as properly received by will is Leld by IJinda 
law to Ic received ly gift, such property is self- 
required in the hands of the ton, and b not subject 
to paititlrn. The lint defendant was sued by his 
son for partition. Ecme of the property In the 
defendant's hands consisted of his earnings as 
manager of a mill and of (he investments of such 


management was very luecessfuh and good divi. 
dends were declared every year from 1863. In 
1870 he declined to work any longer withont re- 
muneration, and at a meeting of the ehareholders he 
was appointed managing director and was granted 
a eomiDissjon on all rales effected by tie company, 
Ilftd, that the commission so received by the de- 
fendant was hu self-acquired property. Under tha 


eoc«^ them in giving him the appoiotmeot, and 
such influence could sot be said to have been created 


ancestral property in his father's lifetime and 
against bis father's will, held not proved. Jao- 
uoita}(Das Miiv n iT.TiAa t-, AlaKOaLsas Kanrennov 
I. Ii. B. 20 Bom, 628 

38. Son, partition by— Ai'^Ai of 

tons at asruinat morigagte of aneealrol property. In a 


34 Bight of tons to 

farlttH/n — Jndfbledncti of father — Minor tont. 
Under hlitaksbara law, minor sons have tights in 
ancestral property, for a declaration of which by 
partition then mother can proceed against their 
father and his ireditors, rartitioo in such a rase 

8 E 
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(») Soi7 — eonU. 

liarifl. Vn t... "S tho property oat of hi^ 
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HINDU 1 A-W-PABTITION_™,i 
4. BIGHT TO I>ARTITION-<w.«. 
(0 SOK— <3neif. 


- 5ui< /or Barr,r,on 


SasSHfSfS.® 

Ik. pUinim w„““t cn?ilS "■ ““ 

properly which h™,? of tho 

defcntlanl in 1875. The famiW° 


tirst defcnilant from tho father of thV w® 

ant’i wloptivo mother : //el4, that 

joint owner with first defendant ^ * 

and waa entitled to partition of it 

AB. li 

*aro 2/arawnaC^if p iT^r^ T 

lowed. VyiaiSA-rnA Av^.,: *<>•• 

AYXAR (lOOl) AyYA^ V. YMOU NARtYAXA 

‘‘''*^4 4 !• L. E. 27 Mad. 382 


1. 1». E, 23 Bom. e 


(;) SoN-Lv-tAiy OP Lunatic. 


• Ifjatam son-in-law. 


“ — ■ Partition of lunatic's estato 

proptrly ,n iluahhara famih-Ths has. 
bond of a lunatic a daughter applied to tho Court 
to deebro hj» fathcr-in-law, who wa* anemherof 

M'takshara family, to be » lunatic, and 

appoint a manager of liw property and a euardian of 

hia person under Act XXXV of 1858, ^STie Court 
found that tho application was made with a riow 
ronsequent proceocLags for partition. 


a par 
and . 
broth 
plain! 

CitmeoAUA Xayudu v. JIcvisabii NAiuDu'"'*'”'^- 

I. L. B. 20 Mad. 76 


40. . 


(A) Widow. 

- "Widow, partition by- 


SB. . 


pirt.Lon— B.j4. 0/ „„J “/"T 

tueh ton—Famih/ arrancem-nt-^ . *’/ 

y~r 1875 on. l( hSg S' 

wr., defendants Nos. if 2 am! ° Ikreo wns, 
property, allott.n, one-lhird to the fefSr’j “j 
and tetammg tho remaining tTO^Wi S'*?:' 

own possession in the interest of i,i.i.‘“ 
tons (defendanu Nos. 2 an? ^ ‘""o i , 

minors. Tho latter contInn»,i . . ° then | Josm fi. LASSOjiinirAl 

and h, managed the XXf 
ant was tho son of flfUr 
second and third dofen.I.,.. ““‘f the 

hb younirer wife l2 So '(T. «« of 

and In 1801 p. brought TEi'mif t"*'? ™ ‘”™i 
(the younger srtfe) „ „e“ ,5? ^“p.«dlo" 


CroB^;/^ fxduAion from right—Ltkelifiood ofre- 
TOirrw!7«. tl,ThcrB is no ground for the exclusion of a 
Hmdu widow from a claim to partition, for, as the 
ww now stands, she may ro-marry and have issue. 
Bimola V. Panooo Kansaheu . 10W. E. 189 
41 p-.,P, -4 . .•4.,, 


. 1 Bom. 189 
- Zhscrsfioo of 


id bad daughters and grandsons, ahd tho share she 
was entitled to through her husband was consider- 
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HINDU LAW— PAHTITION— foHfJ. 

4 moUTTOrAnTITION— co-if?- 
(1) Widow— 

*U<*, »he WM Mil cntUlcl to n «Mrc5 lor pirtition . 
SorDiMivEr Do^iee r. Joor^it CituvnEi Dtnr 

I. L. IL 2 Calc. 202 

43. ’SHIlftn'ntbifto^ 

jxtre^Titr on in/«— rure\i«rr for m!ur. In pur. 

of an anto nuptiil a™rccm‘*nt rat'l* In con^i- 
deration of mamase with the father of A, hU In* 
•tendwl wife, A X, an omlivideil member of a Himlu 
family, cxecuto«l a post-nuptial aeltlemenl In favour 


death his snare snouia ucion^ to .4. On tiie ue.am 
of A X, A sued hw co-parcener to recover by 
partition the share of A X in the joint family pro- 
perty. //sW, that A was entitled to recorer. Ata- 

iiELO c RaKoaasait . L I<. B. 7 bl&A. S89 

44. Hiyhl of 

to jartilton, or to ttpxraU en}0‘/m'nt of ;oi»U ;»n>. 
perty. A claim by one of several widows to an 
ab«oIute partition of the joint estate, ^vini; to each 
a share in severalty, is not raamtainable. caso 
mav be made out entitlinz one of several widows to 

.t .« tvsa-sx— ' ''•» -v-' •*-- 


^iladras in the'cxcrcise of their sovereign power, 
took possession of tho estate and private property 
of the Itaja. Subsequently, tho floveram^ut made 
over to the sridowj and dau;;ht«r of the Raja the 
landed and personal property, hariug previously 
obtained tho opinion of the ilindu law oflieers of 
the Sudder Court on a question put with the new 
of ascertaimng the Hindu law as applicable to the 
ca.se. The order of Government contained tho 
following direction : “ Tho estate will therefore be 
mode over to the senior widow, who will have the 
management and control of the property, and it will 
be her duty to provide in a suitable manner for the 
participative enjoyment of the estate in question 
by the other widows, her co-heirs. On the death 
of the last surviving widow, the daughter of tho 
late Raja, or falling her the next heirs of the 


tamable, assuming tbe adoption to have been valid. 


HINDU LAW— PARTITION— coni f. 

4. RIGHT TO PARTITION’— «onlJ. 

(i) Widow— cmlJ. 

TotbsitcWim tho absoluto ownership ol tho Govern* 
ment in tho interval from tho death of tho Raja 
until tho act of State by which the transfer was 
made to the widows an i daughters is fatal. Jijot- 
isMBs RiviSaidi r, KuiAKsnt BiYi Suda. Bai 
S iiBt r. JiJOTitMBA Bin Saida . 8 Mad. 424 

45. Co-wldovTS— irxfoiM inhtril. 

inQ )oirJl'j~OrJcr for teporale jwjcftion ani en* 
foymyL Widows who take a joint interest in tho 
inheritance of their husband have no right to en- 
force an absolute partitiou of tho estate between 
themselves. But where from tho conduct of one 
or more of their number, separate poisession 
of a portion of tho inheritance utho only likely 
means to secure for each pc.accful enjoyment of an 
equal share of the bcncGts of tho estate, an order for 
separate possession and enjoyment may bo made. 
.fijoyimf«i Bayi Snibn v. A'lmitsAi Biyi S-2tba, 3 
Mai. J2t, referred to and approvcl. CaXArATSi 
NfLiaiiM e Guspatiii RADnoiixi 

I.L.n.lMad.2S0rlC.L. B. 07 
L. B. 4 L A. 212 
'-^46 - . , ■ . ■ Co-iCT<fw*— 

Arranytm^ni for ttparate tnjoymtnl. Although the 
two widows of one and the same husband may 
arrange for the enjoyment of the estate in separate 
I portions, there can ^ no compulsory partition eon* 
verting tho joint estate into an estate in severalty. 
Dio interest of one of two such co-widows cannot be 
sold. KeriLiVEr.iiMii. V. VsxEABAi 

I. L. B. 2 Mad. 194 

47. - Co-heirtsiea— 

Suit to enforce partition Two widows, co-heiresses, 
in joint possession of property by the Hindu law are 
in the nature of co parceners, and one of them can 
enforce partition against the other notwithstanding 
tho limited character of their tenure, and although 
such partition is not binding on the reversioners. 
PaDUAsiiNt Uasi V. Jadidasiba Dasi 

6 B. L. B. 134 

40 Co-Kidotca of 

eatcUe left by their itceoMi huebmi Possession 
of the estate left by their deceased husband was 
taken by two widows of a deceased Hindu, who, 
being chddlcis, had before hu death adopted a son, 
to whom aUo by will ho bequeathed hU estate. 


L L. B 12 All. 61 
L.B.ldL A.186 

49 Division hy eo~ 

vidowa of their late huabani't eitate—AUenalion by 
one after lAe dimion — Pafidity of alienation aa 

8x2 
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HINDU LAW— PARTITION— erafef. 

4. RIGHT TO PARTITION— conftf. 

(i) WlPOW — Conti. 

c/;fa{nat surviving widow on deecaKd of alienor. A 
Hindu died learuig t^vo THdows, who ^Tidcd hU 
property by a formal registered partition deed, 
under which each took possession of her share, with 


ed by her. A widow may alienate for her life any 
estate which comes to her by nrtue of her widow* 


HINDU LAW— PARTITION-^on«. 

4. RIGHT TO PARTITION-confcf. 
ik) Widow— ctwti. 

uocbastity after her husband’s death did not dis- 
entitle her to claim partition of the property by 
metes and bounds A widow, being a tenant-in* 
common, U entitled to partition as a matter of 
tight, and the Court has no discretion in the matter- 
Sellamu. CnnwAiouLflOOl) 

I. L. B. 24 MaA 441 

6L PariiUonietween 


■ LimttaUon Att 


She claimed to have participated in the prolits of 
the family property until 1890, but the defendants 


eOect any permanent change in the property to be 
divided ench as might affect the interests of the 
reversionary heirs. Held, in the circumstances ox 
the case, that the relief of separate possession is 
the only proper and effectual mode ox eecunng to 


53 Moveable property— Deyo- 

bhaga~-Joint rropertsf-PartUioi^ 
sioner, nghts of—Waste, prexetUxm of~Bia gaia 
Receiver. A Hindu widow 
eoverned by the Dayabhay 


1 school has, in regard 


enjoyment oi the property hlere proof of refusal 
on the part of the plaintiff to live with her co- 
widows, or of non-participation by her m tho family 
property, did not establish ouster or exclusion by 
defendants, and there was no other evidence to 
show that she had abandoned her interest to their 
knowledge lUld, also, that proof of plaintiff’s 


unction or a biJ] timet. 
fogesh Chunder Putt, 1, h. R. - Cah 

Mulhopaihyn v. ^ il/ortaronalA 

Jl. 5 0.k JSO/. Ortol 

UvrrosoondeTi/ Dossee, Clarlt s P'Ae 
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I>IGEST OF CASKS. 


( ) 


inNDU LAW— PARTITION— fotitf. 

4. RIGHT TO rAnTrnON'-<OTie.V. 

(1) WlPOTT — CJnfc’J. 

(A/’/ix.) 5/; ®nd Ucptn J/orfurt r. tnt 

J/oAun CAcf/ojwt/Ajw, 7. X. 7?, J'J Celt. JW, rt- 

7crTT<l to. T ’’’ 

6 7?. X. 7?. 4 ; 

2 ; 

Vfptycrnnh • 

Dcro\ Xj»' ■ ■ I I • • . 

<1001). . . , I. KR. 31 Calc. 24 

8.0. 8 C. W, N. Ill 


(1) IVirE. 

53. Right of wife to demand 

partition — Share of, on jiaritlton. .Mthouph, 


invA IOC.Lr. 7d 

0. SHARES ON rARTlTION. 

(e) Gexesal Mode op Ditisiok. 

1 , of dlTialon— ^unn'OT' 

Atp wnhi jnrtition^IiuU for j*irlilion In joint 

. .. I _ it- .1 1— iV^ pjjQ. 

•n, and 

. ifferent 

not ac* 
ip> but 

^ .C.142 

2 iltlhod of oKtr- 


and F one. In 1807 tno of C’s sons, the two eons 
oi E, and the aon of F brought a suit to obtain their 
shares of the famdj property For the purpose 


five shares were enjoyed in common by the rest of 


the amount claimed by him. The rule that as 
between different branches division should be per 
afirpca, and as betneen sons of the same father per 
capita, apphes to cases in nhich all the co-parcenera 
•desire partition at the same time, and not to cases 


mNDU LAW-PARTITION-cofitd. 

B. SHARES ON rAUTlTION— confif. 

(a) 0£:tE)ui. JIODE OP Linsjo^— 6c«e/J. 

of |KirtItI p.artition. RTicre a j’oint family in an 
adranccil state of development it broken np by 
partition, regard mutt bo had to the succestivo 
tcatwl intcretta of each branch, and in order to 
Secure equality of shares divi<ion per iltrpej at each 
stage tvhen a netv branch intervenet it necossarv. 
)lA^JA^AT^A r. Maiuyaka I. li. R. 6 hlad. 862 


(&) Adopted Sos. 

3. Share of adopted son — Son 

torn after adoption of son. Tlio share of an adopted 
son where sons are aftenranlt born is one-fourth of 
the share of a son born to tho adoptive father after 
the adoption. Ayyavc Jlcrpasan i*. NttiDATcni 

Ammal 1 Mad. 45 

4 . , Share of an adopt • 

erf son of a nalaral eon on partition in o Jlitalehara 
family — Intention oi to joint or teieral oimership. 
On partition in a Mitalvsbara family, an adopted 
son and the adopted son of a natural son stand 
exactly in the same position and each takes only the 
share proper of an mlopted son, i.e , behalf of the 
sharo winch he would have taken bad ho been a 
natural son The fact that such an adopted son, 
a member of a Jlitokshara family, becomes upon 
adoption a joint owner of tho family pronerty, trill 
not prcTcnt the operation of tho rule. IUohuba* 
KcsD Doss V. Sadho Cnenv Dots 

I. L. R. 4 Calc 425 : 3 C. L R. 584 

6 iSurfras— •Suit for 

parfifion by adopted son. .Vssuming that, ac- 
cording to the ilitakshara, the share of an adopted 
Eon on partition u hmited to one-hall of tho share 
which he would have taken had he been a natural 
son, this rule does not apply to Sudras, amongst 
whom tho adopted son is declared to be entitled to 
an equal abaro with a legitimate son born after the 
adoption Raghubanund Dote y Sadhn Churn 
Dom, I L R. i Cale. dSS, doubted Raja v. Sub- 
BaRAYA . . . 7 L R. 7 Mad 253 

(r) DironiER. 

6. Bhare of daughter — Ezpeniej 

for marriage of unmarried daugfUers. Property 
sufficient to defray the expenses of the nuptials 
should bo given to unmarried daughters, on a 
partition Damoodur SIisser v. SEStBcnTT 
hUsRAiH I.h. It. 8 Cale. 587 : 10 C Za R. 401 

(rf) Gbasduotuee. 
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HINDXr IiAW—PARTITIOK—awM. 

6. SH.VRES OXr.VRTlTlOS'— fwt/rf. 

(i} CBiS-DilOTBEB— 

the dirisfon is actually made ; *hc has uo prc-exfct- 


Ji-uiKiii: ... . bW.iLoi I 

8. A prandrnether 1 

held not entitled to a share of the joint familv pro- . 
perty on partition. R^aniu KisntN Has r. Bsen- I 
nAitAS .... I.I 1 .H. 3 A11.U8 I 

Peurm HoossrE Dossu v. ItArEE Monke 1 
Dossze ..... 12 B. 400 

Upheld on rcTicrr in Ratee 3Io^^E Dossee r 
PCDDmlloOKHEEDoSSEE . 13 W. R. 6® 

0. S<i/-a:7«irfd pfO- 

f*rly 0 / ((ttfifr on porfdion. Under the 3Ut*h- 
ehsra law, a ^odniotbcr on partition is entitled ’ 
to a share in the joint family property. SemHe. 
The rule of inw to be found in the second rolume 
o! VyuTastha Chasdiiks. pp. 35G.35t>. which lays 
dowB that, when the father makes the partition 
of bis otrn choice, his mother la not entitled (o » 
abate, U intended to apply only to the iclf-acijuued 
property of tho father. Badri Rov r. BtrrotrAT 
XabaikDosev 

X L. B. 8 Cale. 649 : U C. Zi. R. 186 , 

10. Crandehtdren^ I 

SigM of grandmother to ehart. In a suit for pat- I 
tition amonj; the members of a joint Hindu f 
fsQiily, consufing of the heirs, in different degrees, j 
of fire brothers, a decree for partition according to 
certain proportions was made, subject, so far as the , 

,0....,) .V -t. .V- .»J. . 


died in IS.^0, leaving a widow, 27, and lour infant } 
sons, d, wbo was not a party to the partition suit. | 
now sued B and D and the infant sons of C for a , 
declaration that she as such widon and mother was 
entitled to a share in the partitioned properties 
equal to those of her granddaughter. B. and her 
grand-ons, the infant sens of C. Held, that spcli 
a suit would he, it not being a suit for partition 
exclusively among grandson^, and that A was 
entitled to an equal share with her granddaughter 
and prandsonsiin the properties which under the 
partition decree had l>ecn allotted to the repte> 
rentatires of her husband, and to a life-mterest in 
the income of the property remaining unpartitioned. 
hiiBoosooNUERV Dabia c. BrssooumT Dabi* 

X Ii. R. 7 Calc. 101 

11. Grandmother and mothe>v i 

rights of, to a share — Bariihanof aneeftraJ * 
Terfy-^^Hitbj/grandron, .-l.allindu governed fey 
the Bengal &'hool of Hindu Law, died Icavilig 
his widow B, C tho widow of bis only predeceased I 


Hllfinj LAW— PAETlTIORT-ccn//. 

6. SHARES 0.\ PARTITIOy— cjnfcf. 

(d) GRASDsrornES— coflfW, 

son X, D n grandson of X, E the widow of F, a 
prerleceasod grandson, who was another son of 
-V, and a great grandson F, son of E. X, Wore 
his death, bequestlicd all his property by will to .-f. 
In a suit instituted by J) for p.vrtition of the pro- 
perty left by A • R<ld, that the grandmother B 
and the mother C were both entitled to ehares in 
tho said property, the former getting J, and 
tho latter Jths. Gocroo Ptrsavd Bote r. Seth 
Chunder Bose, J/ne. Com, Hindu Laic ~9 ; Pud, 
dam JJoolJtee Dossee r. Baytenoni Dossee, 12 TT. B. 
409 : IS n*../? (6 , Birrfn Boy r. Ehugirat lYaroi'a 
Dchty, 1. L. B. S Cate. 049 ; Saralah £>os*ee v. 
Bhochun ilohun Xeoffhy, I. jL B. IS Cate. 292; 
Jeotnoy Bosste y. AUaram Ghosh, se. lyarlnrV 
PrecfdtJ “4S; 2Iae, Corn. Hindu Laie64;Jugo- 
nohan Haider r. Sandamoyee Dosse, I. L.B. 3 Cak~ 
149; Torit Bhoosun Bonntrjte T. Tara Ptwonno 
Bonnerjtt, 1. B B. 4 Gale. ‘56 ; Krislo Bhdbinttf 
Ztossee x. Afhutash Bosu XulUtl, J,L.B. 23 Cole. 
39; Callji Charan MulUei x.Jonova Dos*ee, Ind. 
Jur. y is. 2^4 . Gurvgtbind Shaha r, Anand Loll 
Ghofe. SB B B IS , Jsree Pershad Singh r. Xasih 
Kooer, 1. B B. 10 Cole. J0;7, nferrod to. Si'Wo 
Soondny Bahia v, Busfoemutiy Bahia, I. BB.T 
Cafe. 252, distingutolied. mufACnA-vDiuOiAEiu. 
VAimr. SABMlMDEBl(lt<d) ^ ^ 

L L. B. 31 Calc. 1065 
5.c.8C.T7;ir.7e3. 


(f)*MEJiPEB ACQrmiN'o rsEsit PaorKSTV. 

13^ Share of member increas- 

inc joint estate — Double share. Whatever is 
acquired at the charge of the patrimony is subject 
to partition ; but if the common stock is improved, 
an equal share is ordained. Where a co-j^rceoer, 
with comparatively small detriment to the joint 
estate, acquires anv separate property by his own 
labour or capiUsl the property u nevertheless to 
be considered joint, although the acquirer ^Is a 
double share. Judooxato Tswaeee r. Bisno- 
KATn Tewaree. SnsoDrAtT^iRKf.drotw- 
h-ATH Tewaree. Snto Dval Tew^ee Bis- 
nosATti Tewabee. Soib f >{ 

BisnosATnTnvAREE - • w w. it. 

jg Property eegnired 

exerliow of poTbeuIor wemhiM— fToa^fe 
\Vherv. with amall aid 

bew 

, , ■ itksl 
iXl'i 


J. Share of 

mmt to estate. HTierc one of the 
undivided family 

with funds belonpng to tl^ bv that pue 

•uch a share of the property coveml by lu* i 
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inNUU LAW-PAnTtnON-COTW, 

8. SHAKES ON rA^lTITION-^onfc*. 

(t) Mxmbxb Acquiitixo rntsa PnorEiiTT — eondd. 
cli^«e u M rqaal to hU orijrfnal than! in the corpus 
of the c<l*te. on the principle that the Increment 
must follow the saroe rule as the corpus. Kalkc Bps* 
Krn BnxDoonEK r. Eshas CnesDEn ZlitADOonce 
17 W. It. 620 

16. , _ liteorrry of jtn^ 

pcffy by one member el Aie oicn exp^nee and labour. 
The Court ciechned to extend to all the remote 
branches of a Hindu family aeparato in mess and 
estate, and haying no common interest like those of 
brothers, the cloctrmc laid down In a aohraiy case 
in which an elder brother, who rccorerts! certain 
property by his own money and labour, was awanl- 
ed two-thirds of the property, and the younger 
brother obtained onlj* one-thinl. Bisiieswar 
C sAKBATARTt C. StTITCt CnuNDIU ClIAKflAWaRTI 

8 W. K. 13 

(/) MoniEB. 

16. Share of motber->-Ancesfr<il 

ffop^y-^MilaUheira law — Share of mother on parts' 
Uon beliceen father and tone. Upon a partition of 
ancestral property between a father and bu 
aotu during tho lifetime of the father, the mother 
U, under the Mitate^ra law, entitled to a share. 
UaIUBEEB PeBSAD t'. IlAttYAD Sitroit 

IS S.L.R 90 : SO W. B. 182 

17, . — Poriitton •» 

falher't JfitdiUA<ifa lair. By the Uitak- 

thars law a son may sue during the lifetime of his 
father for a partition of the ancestral properly. 
On such a partition being made, the mother i» 
entitled to bare a share allotted to her, by way of 
maintenanceor otherwise, equal to a son’s share 
Laljeet SmoD v. Bajcoomab Sikor 

12 B. L. H. 373 
20 W. R. 337 

18. Share of elep- 

mother— Partslion beticeen eons. According to the 
leading authonties of the Mitakshara school, botb 
mother and step-mother ate equal sharers with the 
sons. Damoodor Misses c SESABtJTTr Misbaim 
I. Ifc B. 8 Calc. 637 ; 10 O. L. B 401 

19. Porhiion amony 

ton* — Deceased son. On a partition among bee 
sons, a mother is entitled to obtain a share as repre- 
scntatiTo of a deceased son, as well as one in bee 
own right. JcaowonAS Haedab v. Sabodasotee 
D cssxB . • < .XXi.B.3 Calc. 149 

20. Dalf.brothers and 

fnother — Slather's share. tMiere there is a parti- 
tion after the father’s death between seyeral 
brothers, some of whom are by one wife, some by 
another, and either wife snmyes at the time of 
partition, the property should be first divided 
between all the brothers and the widow takes aa 
equal share with her own sons of the whole portion 


niNDtr LAW— PABTTnON— fon/x 
6. SHARES ON PAP.TmON-confd. 

(/) MorntR— «mW. 

alfotfed to them. Following tho decisions quoted 
by Sir F. Jisenaughten In his “Considerations of 
Hindu Law,” but doubting their propriety. CsLtY 
Cjirns Mcllick r. Ja>ova Dassee 

1 Ind. Jur. 17. S. 284 

2L7 Slep-molher-— 

Pflff»/«<m briireen broihert. In a suit for partition 
bclircon brothers and half-brothers, tho mother of 
the first three defendants (step-mother of tho plaint- 
iff) wm held to bo entitled cn the partition to a 
one-fifth share in tho estate. Dasiodabdas 
MaN'EELAL e, UtTAMRASI IlfAXEELAL 

LI..B.17Bom. 271 

22. Pnriition by 

sons — iSAore of son. On pArtition of the family 
property by tho sons after their father’s death, the 
mother is entitled to share equal to that of a son. 
If she has before the partition receiyed property 
from the father either by gift or wiU, amounting to 
more than a son’s share, she is entitled to nothing 
more on partition ; if she has received less, she is 
entitled on partition to as much as will mako whsi 
shehas received equal to a son’s shsre. Jodoonath 
Dey SiitCAH V. BiioJovATii Det SmcAR 

12 B. L. B. 885 

23. ■ Partition after 

death of father — Sons of dijferent uitsa. On a 
partition after the father’s death between brothers, 
tbe SODS of diQerent wives who are alire at the time 
of tbe partition, such wives are entitled to share 
with their sons. ToitiT BnoosDK Boskebjes v. 
TabatbosokboBomebjee 

I. Ia B. 4 Calc. 766 : 4 0. I* R, 101 

24. - iSfcare of taidov 

mother on partition in ancestral and •proceeds of 
ancesfrnf •property A Hindu mother on partition 
IS entitled to a share equal to that of a son both m 
tbe ancestral property of her husband and in all pro- 
perty acquired with the proceeds of such ancestral 
property. Sudanund Hohapatlur y. iSoofjoomonee 
Doyee, IJ TT B. iSS, dissented Sroia. Isbze 
Febshao Smoii v. Nasib Koozb 

XIj.R.10Cale. 1017 

26. Partstion by 

sons— Widow's share — irrif, construction of. On 
partition of the joint family property by the sons 
after their father’s death, the widow is entitled to 
get a share equal to that of each of the sons, and, if 
she has received any property either by gift ot 
legacy from the father, she is entitled to eo much 
only as with what she has already received would 
make her share equal to that of each of the sons. 
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HINDU LAW— PAHTITION— «mftL 
6. SHARES ON PARTITION— «Wn/5. 

(/) MoTHEn — Ciynli.} ’ 

eliastras bis youngest son had attained majo* 
rity: — Udd, that such direction did not amount 
to an absolute bequest to his sons so as to exclnde 
the widow from being entitled to a share upon a 
partition between the sons. KrsnoBr Monuit 
Gnoss V. Mo^ Mohits Goose 

I.L.R.lSCalc.ie5 

28» Btngal tckool 

of law — Partition by «ons — iSuecessioa to share given 
to a mother on partilion. Under the Bengal school 
of Jaw, the share which a mother tabes on partition 
among her sons is not taken from her husband's 
estate either by inheritance or by way of snmvor- 
ship in continuation of any pre-existing interest, bat 
is taken from her sons in heu of, or by way of pro . 
•vision for, that toainlenance for which they and 
their estates ate already bound •, and on her death 
that ehani goes back to bet sons from whom she 
received it. SoEionas Dosses v Pboobuk Dosses 
N soottY. UsrropooaifAS Dossee v Boobeos 
AIOH tTir Neooby , . I. L. R. 16 Calc. 292 

27, I ■ ■ i/Aint(»anc< of 

Hindu widow where (here are eons by different 
tnothera, how thargeable. \Theo the ^ndu law 
provides that a share shall be allotted to a woman on 
A pattitioo, she takes it in lieu of, or by way o/ 
provision for, the maintenance for which the , 
partitioned estate is abeady bound. According i 
to Jimutavahana, referred to by Ja^anatba (Cole- I 


another wife. So long aa the estate rematos 
joint and undivided, the maintenance of widows 
is a charge on the whole ; but where a partition 
takes place, among sons of diSereot mothers, 
each widow is entitled to maintenance only out 
of the share or shares allotted to the son or sons 
of whom she is the mother Jeeomony Dossee r. 
Attaram Okoat (ilacnsghten’s Cons. H. L p 64) 
referred to and approved Hemxsoisi Dasi 
KEDinsiTn Kusdu Chowdrby 

I. L. K. 10 Calc. 768 
H. 10 1. A. U5 

28. _ JfolAer’s right 

to a share in heu of maintenance, on a partition 
suit having been insiifuted After the institution of 
a partition suit by a member of a joint Hinctn family 
confuting of six brothers and a mother, but before 
the summonses were served, one of the sons (de- 


and the transferee had notice of the said suit On 
a question having been raised as to what share of the 
property the ttansferee was entitled tos — Hdd, 


HINDU LAW— PARTITION— co««. 

6. SHARES ON FARTmON— «nid. 

(f) JIOTHEa — conti. 

ibat, inasmuch as the suit for partition was institut- 
ed by one of the sons, the mother had an inchoate 
ot quasi-contingent right, which ripened into an 
absolute tight on a paxtilioa having taken 
place {which happened in this case), and therefore 
ahe having been entitled to a share, the transferee 
couH not get more than what the transferor was 
entitled to at the time of the transfer, «.e,, 
one-seventh share of the property. JocJEXDfia 
CntTKDES Geose V. FuLxmiABi Dassi 

I. L. B. 27 Calc. 77 
^‘JoassDRo CnuyoBs GaosB v, GAsrEsi>EJt Naiii 

StBCAE 4 c. W. N. 254 


29, iloiher's rijJit 

to a share in heu of maintenance on a partition — 
of a purchaser from one of the tons. A Hindu 
mother is entitled under the law to be maintained 
oat ot tbo joint family property, and if anrthiag 
IS done adectiog that n^t, as lor instance by the 
sale of any particular share by any of ber sons, her 
right comes into existence. A purchaser from 
one of the sons has the same rights and takes U 
aubjcct to the same liabilities aa those of the per- 
son from whom be purebased, Jcgsndro Churidcf 
Ohosen Fidkamari Dasti, I. L- B 27 Oak T7, 
followed. AliaiTi T,fi. Hitteb v. ilasMK Iale 
J ltrtLlCK . . . I. L. R. 27 Calc. 661 

4 0. W. N, 704 


^0. - Partition— Evi* 

dense of partition— Cuter of eommensahty—Partt . 
Uon by tons ttiitAout giving mother o sAars— Decree 
(tilering shares on ^rtihon— Permission to .sue— 
Suit for both moveable and immoveable properly — 
Civil Procedure Code (Act XtV of 1382), *. H, Jtule 
(«) — Cause of action, identical. Cesser ot com- 
mensaiity is an elemfent which may properly he 
considered in determining the qaestiou •whether 
there ha ■ ' 

bat it 

Khtdoo . . ■ , 

case it 

the evidence in other respects supported the theory 
that the cesser was adopted with a new to « parti- 
tion, which was eventually completed. A parti- 
tion was made between four sons forming a joint 
famSy governed by Jhtakshara Law, without 
allotting their mother a share. Held, that, it not 
boiog sbown that she consented to rehnquish her 
share, or acquiesced in the partition, the mother 
was not bound by it. ATnaAnnSi v. Khangowda, 
1. L. P. IS Bom. 297, referred to. 'In a'su't by 
the widow of one of the sons for the one-iounh 

.... . . -i ^.u:— allotted to 

, ested 


one bitb share only, anu iiiai lui; -i-— ' 
entitled to have a one-fifth share allotted to her- 
Bdd, further, (affirming the decirion of the mga 
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imnsxj PA^TmoN— fOftW. 

C. SHARES O.N* PAnTITlO.V— fwlA 

(f) SIoTnER— 

Coort), th»t B. 44, rule (a), of Ihe Oril Proe«<lnr« 
^dc (Act XIV of 1882), WB8 not uppliciUe to th« 
fuU (one for property, both moveable and Im- 
moreablc) inasmuch as the cause of action teas the 


' '' ' ' ' edTT.N.W 

31. . . — — - - Afitotaliora, Ch~ 

I, M. 6, 7 : CA, II, $. 9 : Ck. VI, I. 4— Partition— 
Tathcr — Son— JfofAer'a tfuire, allolmtnt and tnjoy- 
wcnl o) — 3fai«}<naTi«, Under the Mitabshara law 



I. L. P; 82 Cale. 234 
ec.9C. W. N.270 
32. ■ Ulotbor’a ebare on parti* 

tlon— Hindu law — Doijabkaja tehool—Lile tnUrest 
— Application for tzeeution of decree by her 
<*ceu«oe— Er/wat— ApoMl—Cmi Procedure Code 
(Act XIV of I5S2), tu .'32, 244. Uodcr the Hmdu 
law. according to the Bengal school, «beo upon 
partition a elurc is given to the mother she gets 
It simply in lieu of, or as provision for her mam- 
tenacceaedfiot because she is a co-parreoer lo the 
estate, and the share reverts upon her death to 
her sons out of whose portion it was taken Kedar 
Nath Coondoo v. ifcmonjini Z)aui, /• L. R 13 
Calr. 336, 340 ; Sorolah Dosset v. Shooban ilokan 
A'eogi, I. L. R IS Calc 2')2, and ifcmonjins Das» 
V. Kedar 2ial\ Kundu, 1. L R 1C Calc 7bS, fob 
towed. Hridoy KaKt Beattachebjee r- Be- 
DARI Lal JIookebjee (1006) 11 C. W, IT 239 

83 . - — — Partition omongsl 

*07M — ekaTt reverts on dcofh lo sow. 
IVhen the ITindu law piescnbea a share being a|. 
lotted to a woman upon a jiartition alter her bus- 
band’s death, it H a share given to her siinpl/ m 
lieu of maintenance and such share reverts accord- 
ing to the Bengal school, upon her death to 
those heirs of her husband out of whose portion the 
share was taken. Tbifoua Sowdari Psbi v, 
DAKsmifAMoHUN Roy (190C) . 11 C. W. W. 098 

(j) Ptochasbbs. 

34, Suit by the purchaser of an 

‘Undivided share of family property — Time 


miTDO IiAW-PAllTlTIOK-cotiH. 

5. shares O.V PARTiTIOX— 

(p) PcilCnASERS— Conti. 

tcAca Ike share is aicerlained. Tho purchaser 
from a member of a joint Hindu family of his share 
ofahou»e which belonged to the family, sued for the 
partition and delivery of possession of the share 
purcbasi^ by him. 3he number of persons entitled 
as co'pnrccners to tho property of the family bad 
inenasod between the date of the purchase and 
tliat of tho suit. It did not appear whether the 
hou«o constituted tho whole or only part of tho 


..It, suuiu 111 iHi aHUiiicii lu ine piaintill should be 
computed with refeitnec to the state of the joint 
family nt tho date of tho suit He'd, by the 
Din.donai Bench, that tho decree appealed against 
by which, the plaintiff was to recover the value 
of the share of tho house computed as above and 
not tho share itself, was right. Ra'^oasimi v. 
KntsiTNAYYAS . . I. Lb It. 14 Mad, 408 

As to the rghts of a purchaser from a co-parcener, 
aec A'lniTO Lit Mitter v. Maiuck Baix Mcjiitcs 
I. L. B. 27 Calc. 651 
4 C. W. N. 764 
36- ^ - Con7e:r<^nce by father ot 


extent of Ike eoneideratton paid— Transaction in efeet 
a gift as to part and a sale as to rcmainier. In 1898 
It and bis brother filed a suit against their father 
and their two younRcr brothers for partition. 
On 18th Dccemljer 1898, before the decree was 
passed, R conveyed a house to the present first 
defendant The decreo was then passed, and 
by It the bouse in question was allotted to E's 
B^re In 1900 a suit was instituted on behalf of 
R'» (Qinor sons against R praying for partition of 
the properties, which had been allotted to R by 
the decree in the suit of 1808 On October Sth, 
fonn I? K- — -< .1... i_r> 


Bent Buit against the present first defendant in 
otdee to determine the validity of the conveyance. 
Though the conveyance had been executed pnor 
to the decree, by which the house was actually 
allotted to R, it was not clear whether the house 
had not become the separate property of R under 
an agreement prior to the institution of the suit of 
1898 Ueld, that, in any event, every member 
ofan undivided family has a vested interest in joint 
family property, which interest will be affected by 
transactions enteredintoby himin favoutof pur- 
chasers for value • Ayyagiri Venlata Ramayjya v. 
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HlNDtr LAW— PARTlTIOlT-eonfd. 

6. SHARES OX PARTITION— 

(^) PiTRCHlSEES— 

Ayyagiri Ramayya, J. L. R. 25 JHad. S90. Tie 
conrej-ance, therefore, could not be held to be 
inoperatWe and void by reason that the pro- 
perty conveyed was not vested in the vendor at 
the date of the conveyance. The validity and op- 
eration of the conveyance must be decided on the 
footing that it waa a conveyance of ancestral pro- 
perty made by a Hindu father, the managing 
member of a joint Hindu family consisting of him- 
seif and his minor sons. Held, also, that, inasmuch 


RI,000 the conve}*ance vas, in effect, one for value 
to the extent of Hi, 000, and a conveyance by way 
of gift to the extent of RIO.OOO In these cir- 
cumstances, if the property conveyed had been the 
sole and serrate property of R, the conveyance 
would have been valid and operative in its entirety. 
But aa the property conveyed was the joint pro- 
perty of R and fais sons, effect could not be given 
to the conveyance, as if iS had been the sole owner 
ofthewhole property, or even of a third part there- 
of. It IS not competent to an indmdual member 
of a Hindu family to ahenate bv way of gift hia 
nadlnded share or any portion thereof; and such 
an alienation, U made, is void tn (oto. Thu prin- 
ciple cannot be evaded by the undivided member 
professing to make an alienation for value when eucb 
value fa manifestly inadequate and inequitable 


HINDU LAW— PABTITION— con/d. 
5. SHARES ON PARTITION— <on«. 
(A) Widow— con/d. 


N. Cally Churn Jltdliek v. donoca Dostee, 1 Ind. 
dar, Jf. S. 2S4, followed. Kristo Bhabixev 
Dossee V. AsauTOsH Bosir hlnixlcK 

L L. R. 18 Calc. 09 

37. Bengal school of law 

— ParMion of one item of pint family prO' 
petty by outside shareholder — IVtdow’s share on 


sense that it ceases to exist as a joint estate. Hence 
upon a partition enforced by a stranger in respect 
of property which lorms merely one item of the 
joint estate, the widow is not entitled to such share, 
notwithstanding such division, the mam estate 
remains undivided. Held, vpon the faetsiof this 
case, that the widow was not entitled to such share 
BalUm DEBI V I>EBSAltU>T Debi 

, 1. L R. 20 Calc. 688 

58, -- - - ■ ■ ifindu £au-~ 

ItoiKibbaoa— Acguveilicn of property through fX»'* 


laiue reveiveu, aiiu semute luat, u me vuutvjau,.*. 
be in respect of a reasonable portion of the joint 
family property, for the discharge o! an antecedent 
debt (not incurred for an illegal or immoral pur- 
pose), the conveyance, as such, will bind the eons 
also. 'Under the circumstsaoes of the present 
case: that first defendant was not entitled to 


Hli000, and that was an antecedent debt of It, 
binding also on his minor sons, first defendant was 
entitl^ to an equitable charge on the whole of the 
property to the extent of that Jtl.OOO with interest 
thereon from the date of the conveyance, and was 
liable for rent. Bottala RujfOAirATHAJt Cmettt 
V. PtirUCAT Bamasami Chetty (1804) 

r. L. R. 27 Mad. 102 


(h) Widow. 

SO, Sbare of Widow — of 

husband's half-brothtr — Widoie o} hushanS's fa» 
Iher. The plaintiff, the widow and heireas of one 
N, brought a suit for partition of the estate of one 


waBejiUAieauiiiji to » u>* 
the surviving brothers. 
Srvsntiiitovxs Dssx 


Lae CnAND Shaw f. 
. 33 0,W.N.1138 


33 . Mitakshara law— -Tomf 

undivided proper/y. A Hindu widow, entitled 
by the ifitakshara law to a proportionate share 
with sons upon partition of the family estate, can 
claim such share, not only quoad the sons, but 
as against an auction-purchaser at the sale in the 
execution of a decree of the right, title, and >U‘ 
tereat of on® of the sons in such estate before 
volantary partition. BiIjiso v. DiHA Nath 

* E li. B. 8 AIL 88 


Widow of deceased bro- 
ther, Where there has been a general partition. 


40. . 


but Borne of the property remains joint, the 
ofa deceased brother will not participate in th 
undivided residue. Bapamoo KooWar v Ivwxe 
S moB . 1 Ind. Jur. N. S. 144 : 6 W. E. 7» 

4L Bight to an accoant—^"'* 

for partition referred to arhilration, tut 
not vMly parltltoned — Infant's right to on aeeo 
of Ai« share of the property partitioned and unp 
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HINDU LAW— PABTlTlON-^Cftfrf. 

5. SIIAHES OK rAnTITIOk-co«e.’<i. 

(A) Widow— cotitfJ. 
a taemfccrof a Jfindn /o/nt Atm'fy, cfM 
lea ring a widow and no iwuc. Bv hia will he appoin- 
ted C, and /), nicml>crs oC t{ie joint (ainil]r> his 
execDtora, and gave his widow power to adopt. 
In purauance of that power, the widow adopted ZT. 
The exeeutors instituted a amt for partition of the 
joint estatea, and the suit waa referred to the 
arbitration of Z. lie died without having parti* 
tioned the whole of the property, and an apptiea- 
tion waa then made to the Court to determine the 
partition. The Court granted theappIieBtion,and 
the suit came on for trial. The infantZaatcdfor 
an account to be taLen of the dealings o( the joint 
property, and of the rents and profits on behalf 
of the estate of Bs late father, from the death of 
hia father up to the appointment of a leceircr. 
Df Id, that in xtapcct of the piopettiea remaining 
unpartitioned the infant waa entitled to an ac- 
count of the dealings of the joint property and of 
the rents and profits from the death of hu father 
up to the time a receiver was appointed, but as 
to the properties already partitioned, be was not 
ao entitled. S^tuT CBrT>DEB Si>an r. Nirre 
StrvDE& Su>'cn . I, L. D. 27 Calc. 1019 

(.) Wife. 

42. ■ Uitaksbara law— .share of 

Ivile—Diitrlbuhonlymortyajetand 4ottt tn eare* 
evffon By ra. 1 and 2 of a 7 of Cb I of the 
Mitahsbara, when a distribution of ancestral pro- 


to be a distnbution within the meaning of those 
verses s and as possession was taken by the de- 
fendants during A'e lifetime, it must be considered 
a distnbuHon made within that penod, and there- 
fore the widow waa entitled to an equal share with 
her two sons. Punain NanaiK Sinon v. Uonoo- 
UAK Sl>'OH 

I. L B. 6 Calc. 845 : 6 C. L B. 678 

BtTLOEO Sl5CB f. MaiUBEEB Sl5QU 

1 A^ra 156 

48. ■ ... iltlalshara lau 

•^Artcettral property. Under the Ifitakshara law, 
where partition of ancestral property takes place 
between a father and a son, the wife'of the father is 
entitled to a share. ila?iabeer Perihad v. Ramyad 
StTig^, 12 B. L. B. ! 9 : laljett i^ngh v. Bajeaomar 
iStn^h, 12 B. L R. 373 ; Jodoonalh Dey Sircar v. 
Brojonath Dey Sircar, 12 B. L. R. 385 / and Pvrstd 
Iiarain Singh T. EonoomanSahay, I. L R. 5 Cate. 
815, followed. SrsiRtry TruErB tr. Cbusderhuk 
Misses , . . I. L. B. 8 Calc. 17 

0 C. L. B. 416 

SewDun Banu f. MoKonuR Lau. UpADnva 

1OO.LR.70 


HINDU LAW— PARTITION— fcm/d. 


«. RIGHT TO ACCOUNT OK PARTITIOK. 

1. Bight to account of past 

tnasactlona—S^erre in ouUlanJmf Aehl^lntfr- 
eat. A plaintiff entitled on partition to half the 
^peiiy in the hands rf bis brother is bound to 


impute fraud, iirmbers ot an undivuled ilindu 
family making partition are entitled as a rule, not 


iiie iuuiK> Hcie m lue nanus ui mu in-n-uuutn- 
As a member of an undivided Hindu family is not 
bound to effect a partition by paj'ing a certain sum 
of money to his co-parceners, the Court in a parti- 
tion euit ought not to award interest on 
decree to be paid by tbe defendant to the plsintiu. 
LaSSIDiAE l)ADt KaIR f. RAMACEAEPRa DaoA 
Kaik. Ramaciuepra Kais V. Lasshmak Dapa 
Kaik . . L L B. 1 Bom. 661. 


8.C. on appeal to Privy Council. 

I. L B. 


6 Bom. 48* 


a. Atcovnt in parti- 

tion suit //rfd, that, in the case ot joint enjoy- 
ment by tbe members of the whole family.orenjoy' 
meat by different members, of different portions of 
the family property, tbe Court will not, except 


Vada Naik, I. L R. 1 Bom. 561 ' !• L. R. 5 Bom. 
18 , followed KoaEBRAV v. Gurrav 

I. L B 6 Bom. 689 

3. Account of mesne profits — 

—Infant ejected and excluded from enjoyment of 
famtiy property. The rule which bmits the right 

_» Iw. «- TI - J . « 1 ....♦.•to., fo « 


property. In such a case the manager is bound to' 
account to the infant for mesne profits from the 
date of bis exclusion. Kbishka v. StiBBAKKa 

1. L B. 7 Mad. 604 

4. Liability of manager to 

account on occasion of partition — Right of 
vumhera wAo were minors cl lime of management to 
an eeeovnt from manager — ilanager aho guordion 
of minors — Nature of account to beirendered by a 
manager on partition— Family idol and property 
oppertatnxng thereto — Right of mother to a thare 
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HINDU LA.'W'— PARTmON-<otU.f. 

7 . EFFECT OF rAKTlTION-<em«. 

but only for his portion of the debt. DcKOA* 
rsnsitAD r. KEsnorrnsvD Sison 

L I* R. 8 Calc. 660 : U C. 1* R. 210 
L. R. D I, A. 27 


3 , EfToct of partition on liablE 

ity of a divided 6on where debt was Incur- 
red by the father before partition— Dcrne 
a?airul /oihtr and txfcvtion pnxttdinys againtt 
ton'a property m fathtr'a tifditne. In 1890 a 


tbe son s liouro iianie lu eie-Luuuu tmivut. 
that property tAien by a son in jartition cannot 
bo seiicd in execution in respect of an un«ccntcd 

S rsonal debt of hia father, even though tbe debt 
t been incurred before the partition, provided 
that the partition la not ahown to have been made 
with a view to defraud or delay creditors. Knian- 
KA8AinKOSA5t>. RliUSlMlATYAB 

1. 1* R. 22 Mad, 610 


4 . Coniract hy monoy* 

<ny ntmber of joint family, conaiitiny of a falhtr 
and ft« aona— 5u6ae7«<nt partition, by tchith one 
ton became diinded^Liability of divided ton (fo 
extent of family property laJeen at the ditmon) 
for Joit artiifif under the contreet. Whilst a father 
and two eona were caring on busineas as an un- 
divided trading Hindu lamily, the father, as man- 
aging member, entered into a contract by which 
be radertook to nay to plaintiff any shortfalls 
that might take place in respect of consignments 
of indigo. Subsequently to this contract, one of 
the sons became divided from the family. Short 


X. Xi, XV. !t,‘± m.au. uou 

6, Mortgage of an undivided 

ehare — Joint Hindu family — Effect on aticA mort- 
gage of a eubeequenl partition. A mortgage 
of an undivided share which, under a partition. 



HINDU LAW— PARTITION— co7i/</. 

7. EFFECT OF rARTlTION— conti. 

C. Transactions amounting 

to partition or separation— ^cnnion— 
Agreement to reunite — Jlinor — Preaumpf ion rc^en one 
co-parcener teparalet himtelf—yfgreemenl to remain 
tinited—JfilaUhara Law. According to the text 
of rriAa#fo/» (ifitalsAara, Ch. II, a. 0), a reunion 
in eatatev, properly so called, can only take place 
between persons who were parties to the original 
partition, Semhle • An Bgrerinent to reunite can- 
not be made on behalf of a peraon during hia minor- 
ity. There is no presumption, when one co- 
parcener separates from the others, that the latter 
remain united. IVTiere it is necessary, in order 
to ascertain the share of the outgoing co-parcener, 
to fix the shares which the others are, or would be, 
entitled, to, the separation of one may bo said to 
be the virtual separation of all. And an agreement 
amon^t tho remaining co.parceners to remain 


proved ; and, upon tbe circumstances of, and evi- 
dence in, the suit, it was held by tbe Judicial 
Commute that the apMllant bad not suiBeieDtly 
estabbshed tbe state of jomtness between himself 
and bis uncle, which was necessatv to make his 
claim successful ; and that, even had it been estab- 
lished, transactions in 1889 settled with the appel- 

......t.vi-A --A In 


hr! 301. A. 130 

7. Suit "by minor on deed 

of partition — Joint family — Porfifion — Par- 
tition deed giving certain advantagtt to minor 
member of family — Right of person to benefited 
to tue on deed — Specific Relief Act (/ of 1S77) 
9. 23 (c). By a deed of partition executed 
by the adult members of a joint Hindu 


to two mortgages, the other members of the family 
would be responsible for the payment of the mort- 
gage debts and would indemnify the recipient of 
the mortgaged property in case of proceedings 
being taken agamst such property for satisfac- 
tion of the mortgage debts. Held, on suit by the 
mmor (after attaimng majority) to compel reim- 
bursement by the other members of the family, 
that the partition deed was enforceable in favour 
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mNDU LAW— PABTITION-<OT»<d. 

7. EFFECT OF PARTITION— concH. 


Ileld, also, on a construction of the partition deed, 
that the plaintiS was also entitled to sue having 
regard to the terms of 8. 23 (c) of the Specific 
Relief Act, 1877. Awadii Sabjo" Pras 40 Snrorr 
V. SiTA Ram Sison (190S) . I. L. R. 29 All. 37 
8. Effect of partition of fa- 

mily property between two branches of 
■the family without specification of indi- 

,.1 rt,.«.. *1.. 


any desire to separate. Aieta, tnat tue presmoptioo 
tras that the share of the nephews still eontumed 
"to bo joint property so far as they were con- 
cerned. Bolfcuftan Das v JJam Naratn Bahu, 1. L. 
Jt. Calc 73^, dtstcngaished Doroa JJa v. 
EAUiAStntD (1900) . I. L. H. 29 All. 93 

0, — — Right of representation 

— Di'inisd son os nearest sapinda iou not (xdude 
•divided grandson or great-grandson Partibon 
does not aiiTinl the filial relation nor the right 
of succession incidental to such relation The 


HIlfDII law— PARTITION— conli. 


8. AGREEMENTS NOT TO PARTITION AND 
restraint on PABTITION-eonfi. 


Q^re/ such a prorfsioa in the deed as that 
which proliibits partition valid, or is it contrary 
to Hindu law, ultra vires, and null and void f 
Jrepun Kristo Gossamee v. Romanath Oossaaier 
23 W. B. 297 


. Agreement not to parti- 

tion— Pcrpefrtfjy—Jnwiliif agreement. An agree- 
njentbetirecaco-parcenersnever to divide certain 
property is invalid by the Hindu law as tending to 
create a pe^lnity Rasih'sra Khavapcki t>, 
ViatTPAKsni KHAviriTRi . L L. R. 7 Bom. 633 


3. Binding covenant. The mem- 

bers of a Hindu family, jointly and severally 
interested in a certain house and premises, 
covenanted ioe thomselves, their heirs, auJ exe- 
cutors, that the said house and premises should 
never be partitioned, except by the unanimous 
consent oi thp contracting parties Heli by 
the lower Court, and confumed oa appeal, that 
whether v.i!id or not as regaria parties represen- 
latives by purchase, the covenant is binding upon 
those who are persmally parties to the deed. 

Raudhu.'i Ghosb f. Ancnd Chcvdbr Owosk 

2 Hyde 83 


4. — » Purchaser of share of 

member of joint family— .4hen//l»on. The 
members of a jomt Hindu family entered into an 
agreement not to partition their estate, which was 
to “continue in one lomt undivided occupation as 

. . r, n* a UhaailT’s 


&100 of remoter by nearer sapindas, exclude the 
divided grandson in the succession to divided pro- 
perty of the ancestor. RarMppa NaieJeen v. Sit^m- 
*nal, I L. a 2 Mad 184, referred to AfafAu- 
Vadiujanatha Tevar v. Periosami, I. L. if. 16 Mad 
J5, xeierred to. Mabudaxi v. Dobassawi Kawan- 
SiAK (1907) . . . I. L. B. SO hlad. 348 

8 AGREEMENTS NOT TO PARTITION AND 
RESTRAINT ON PARTITION. 

1, Condition against partition 

— EStet of protiihilion tVherc a neumpotro, 
executed by the father of a joint Hindu family many 
years before his death, declared that bis four sons , 
Were not to dii ulo the property ; but that any nogle 
member of the family, desiring to make any parti. 
Cular arrangement, would bo bound by the wishes 
of the others, and it happened eventually that one 
of the sons predeceased his father withont issue, 
and another leaving two sons, who were not bonnd 
by the prohibition i—Held, that, as these grandsona 
were parties having interest in the property, cow- 
ditioii-s which do not and cannot affect them ought 
not to be held to restrain the other co-sharers. 



r. PBANERisro DuiT 

3B.L. B.O. 0. 14: IIW. R,0.0.19 


5 , — Dedication to idol— 

Mortgage. R D, a Hindu, died iwssessed of 


ties, by which, after reciting that they had kept 
certain property joint, anti that they had beeu pet* 
formuig the family ceremonies, etc , and that it 
was their intention that they should be performed 
in the same manner at the family dwelling-house, 
and after setting apart certain real property for the 
expenses thercol, it was agreed that we wuu 
during our lifetime, jointly perform the saiu^ecra 
after that manner and accorfing to practice s on 
the death of one of us, the survivor uod the 
tor « representatives of the deceased .Y* 

act after that manner and according f 
for a period of twenty years from the date oi 
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HINDU IjAW— rABTITION— (onfi. 

S AGREEMENTS NOT TO PARTITION AND 
RE^RALNT ON PARTITION— f<m/A 
death of him ^ho shall die last ; our executors or 
rcprcsentatncs mil jointly iierforra, out of tho 
proceeds of the aforesaid real property, the puja 
and ao forth at our daeUin;?-housc in Simla, 
in Calcutta and entertain etrangers at the parden 
nhich onco appertained to It S S. The raul real 
prorerty and our daelling-houso and the baitak- 
hana in station Sulkca, etc., neither wo nor our 
heirs or any of them will hate tho jower to make 


minted the dclemiants A V, c u. ami o u, eic- 
cutors, and thereby ho devuod alt hu nroperty, 
subject to certain Us^cles, to C 0 and S 0. By 
his mil he charged bis executors not to fsil to carry 
out tho acrecnicnt. Tho ceremonies continued to w 
iKrformed ai directed in tho deed by the piamtiiT 
and the defendants 31 D, S 0, O 0, and S 0. 
By deed dated 14th July 18C3. N D. C <7, and S O. 
. mortgaged for raluahlo consideration, to tho de- 
fendant A D 31 certain prowrty, including an 
undirided share of tho said dnelling-housc. ABM 
afterwards instituted a suit on tho mortgage against 
A' D, C G, and S 0, and by the decree in that suit 
it was, on 14th April 1870, ordered that Ibo de- 
fendants should be absolutely foreclosed of all 
equity of redemption in tho said family tlwclbng- 
house and other premwes comprised in the mortgage 
Subsequent proceedings, taken by A B 31 against 
the defendants U D,CG, and S Q, resulted viABM 
obtaining a UTit of possession against them, which 
he endeavoured, but unsuccessfully, to have eie- 


niNDU IiAW— PAHTITION— conW. 
k AOREESIENTS NOT TO PARTITION AND 
RESTRAINT ON PARTITION-cenfi. 


that tho tamily du-clling-houso was not absolutely 
dedicated by tho deed of 2Gth November 1849 
to tho worship of tho deities and performance of 
tho ceremonies mentioned therein, and thereforo 
was not inalienable. But the prohibition in the 
deed of 2Gth November 1 8t9 against p.artition of tho 
family dwelling-house for twenty years after the 
death of tho survivor of P D and A D implied 
also that three should bo no alienation of it for 
twentv >-ears. Until tho end of tho twenty years 
ABM was not cntiticsl to possession inanv shape 
Axatd Nath Dey r SlACsncrosn 8 B. Ik ^ 60 


; AgTcatfnt ratrain 

iftg fariiUon—RioU of purehase of thart—Trutt for 
idol By an agreement entered into between five 
brothers, who formed a joint Hindu family, it 
was provided that none of the parties, “ nor their 
representatives, nor any person, should be able to 
divide the real and personal property bclenginB to 
tho family into shares s that while the male de- 
scendanU of any of the brothers Jived, tho sons 
of the daughter of the deceased jiersons should not 


joitn, }>iuptfii>, auu luai, u any nruiner or son of a 
brother eeparatei! himself from the family, he 
should only get R20,000 as his share.** The aiwee* 
meat further provided for the maintenance of 
widows and infant children, and that the sum of 


declaring the will of P D and the acreement of 
2Cth November 1849 to be fully proved and estab- 
lished and binding on A D and his heirs and the 
representatives of PD. It was found on tho evi- 
dence in the present suit that the agreement of 


settled. The deed contained provisions *as to the 
diipositionof the profits arising from tho lands and 
houses, VIS., to provide accommodation for the 
families of the managers and to invest the surplus 
in the purchase of lands in the name of the MoL 
A son of one of the brothers sold his share in the 
family property. In a suit by the purchaser for 
partition and an account of the property :—Zfefd, 
that the general scheme of the arrangement be- 
tween the brothers was such as could o^y be bind- 
ing upon the actual parties to h, not npon a pur- 
chaser from one of the parties and d foritort not, 
npon a purchaser from the heir of one of the 
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HINDU LAW— rnEsUMPTION OF 

DEATH-fotiW. 

tn t1>wnl jxTK>n of whom noHiinp h»* liofii 
c*n !« prciiuiTirtl to Ip Orail. }'AllO^ASC^I^AIlI 
Deiii r. GoIll^h SIAM !>» wi 

2 B L. B. A. a 167 not© 

InthtmiUrr rf iSe p^ition of Sntmvo Movrs 

DoasEE 8 W. B, 421 

4. /orlm/re 

l/ror#— Omi*«ion to jfTform for dfttik. 

\\hcrp the hukliSTnl for the |>te cril<P<l 

numl>pr of jpar*. thr mere omi*«ion of ppremomc* 
iKinp |rrforniP*l bj liia wife will not |irp\rnt the 
presumption of ileath from ari«iii(r ftKAnrE r. 
JrfioxDEE .... 2 Agra 220 

6. Suit on bond against ro> 

presentativoB of obligor — Lnptt of fimt to 
errnle jTrromjfion. In a auit u]>on a Ixmtl. the 
plaintiff haMU;; rueil the <lpfen<lant«. not on the 
pround of their pcrional responsibibtj, but aa the 
legal repre»cntitiv«8 of the obligor, who wna sup- 
posed to be dead IltU, that the luii uaa not 
maintainable before the lapre of the time which 
raises the legal presumption of the death of the 
obligor, unless there was proof of special circums- 
tances which warrant the inference of Ins diatb 
within a shorter pcrio<l. KanirPAS (’iirm r. 

Vbriyai. 4 Mad. 1 

6. Evidence Act, e. 108— .'vuil 

for flrfffiiBiafmfion, The reicrsioners next after 
'r t. frtn*-, '■I V .n I lA .—.A... 


Burned under the proTirions of a. 108, Act 1 of 1872, 
for the purporcs of the suit, although, in a suit for 
the purjwse of administering the estate, the Court 
might have to apply the Hindu law of succession 
prescribed when a person is missing and not dead- 
i'ARMASIIAB HaI I‘. BlSilESnAR Sr>GR 

L L. B, 1 AIL 63 

7. Infaeritanco — J/nsmy pmon — 

Claim after tettn years — Co-oimrra — Absent 

co-otener— Claim to his share of property a 
qvesUon of evidence, not of succession D, O, 
and£wcreco-owncraof certain kboti villages B 
disappeared and was unheard of for more than 
seven jears In his absence, D received Jus {B’b) 
share of the rents and proffts 0 claimed to be 
entitled to a moiety of £'b share thcrem, ar.d 
brought this suit against D HeU, that (7 was 
entitled to such moiety. B, having been absent and 
unheanl of for more than seven jears, might be 
presumed to Le dead under s lOS of the Evidence 
Act (1 of 1872] ; and O, as one of his two survivors, 
WTis entitled to a moiety of his property. Where 
the right of a party claiming to succeed to the 
property of another is based on the allegation that 
the latter has not been heard of for more than 
seven years, the r^uestion to be oecided is one cf I 
evidence and not a part of the substantive law I 
of inheritance. Parmeshar Eat v. Btsheshar Sinyh, | 


HINDU LAW— PBESUMPTIOK OP 

DEATH— <onf'/. 

1. E. I All dJ. eoncurrcl in Bnovnii BiiiKAJt 
r. fpAsrsii BiiiK.li . . I. L. B, 11 Bom. 433 

8. ■ ■ I Presumption of date of death 

—Ectdrnee Act, ss. 107, lOS. Upon the death of a 
aonirsa Hindu, his separate estate devolved upon 
hii tun wulows, thn first nf whom had a daughter, 
who hail two sons, Q and (1, haiing a son D. 
After the death of the first widow, the second carao 
intflso'o possess on of the property and fo continued 
till her iirath in 18S2 At that time S was stiU 
hong. I>ut O had not bevn heari, of by any of his 
relatives or friends since 18C0 or IS70. In 1884, a 
I purchaser from S claimcil pos.session of the whole 
estate, and was resisted by D on the ground that 
the estate had, on the death of the second widow, 
dcvolvrsi on his father and E jointly, and S w~as 
not competent to alienate it. //eU, that the question 
whether the defendant's father was living at the 
lime of the second widow’s death in 1882 was a 
question of csidcncc goierned by ss. 107 and 108 
of the K» idcncc Act , that under the circumstances 
the defendant’s father must be held to have died 
prior to the time rcfcrreil to j that consequently, 
according to the Hindu Ian, the right of Buceession 
to hir grand/at.Ws estate did not rest la h/m 
jointly with the plaintiff’s yemlor, ao as to enable 
the defendant to claim through him : that the 
plaintiff’s sender was therefore comi«tent to ahe* 
nato the entire estate, and the claim must bo 
allowed. 2loihor Ah v. Dudh Singh, I.L Ji. 7 All. 
29T, Janmetjoy Masvmdar y KtehabLal Ghost, 2 
D B , A. C 134. Qvru Doss Hag v. MaUlal 
Hag, fiB L E Ap 16: and PomesAnr J?ai v. 
Bisheshar Stngh, I L E 1 .■Iff 63, referred to. 
BiiAnop Nath v. 15o»u>d Saras Coarsn Saras 
e pDARorKaTB - I. L. B, 8 All. 614 

8. Validity of adoptiondepend. 

ing on whether natural son alive or dead. 
—Onus of proof — Deed or mil conferring estate 
on a person described as adopted son~ Person not 
heard of for seien years Death is to be prc- 
aumed after a cectttin interval (seven jesrs) ; but 
there is no presumption as to the time of death. 

If, therefore, any one has to establish the precise 
penod during these seven years at which a person 
died, he must do so by evidence, and can neither 
rely, on the one hand, upon the presumption of 
death, nor, on tlie other, upon the contmuance of 
life. There is no presumption of law that because 
a person was alive in 1877, therefore he was alive 
in 1878 One ,9 died in September 1878. leaving a 
widow, B. The year before his death his only son 
(Bala), a child of eight j ears old, had left his home 
and was never heard of again A few days before 
his death, S adopted the plaintiff (lus nephew) 
and executed a de^ of adoption, which stated that 
he had no hope that his son Bala was ahve, and 
that he had therefore adopted the plaintiff The 


8 P 
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HINDU LAW— PBESUMETION OF 

DEATH— conc/f7 

as S'e adapted eon, l/rougbt thts smt toKcover 
eoine of S'e property, which was in the hands of the 
defendants, who claimed it as S'& heirs- They 
(infer alia) impeached the plaintifl’s adoption. 
JReld, tliat, in order to recover the property as the 
adopted son of S, it lay on the plamUff to prove a 
valid adoption. It was a condition precedent to 
prove that at the death of the adoption S was 
without a Bon. It was therefore for the plaintiH 
to prdve that Bala was then dead. There was at 
that time no presumption that Bala was dead, 
and, there being' no evidence on the pmnt. it was 
impossible to say when he died, or consequently 
that the adoption was valid Bfld, however, 
that plaintiS was entitled to succeed as donee 
under the deed of adoption. It was clearly S'e 
intention to give the estate to the plaintiff as being 
his adopted son. But if the adoption was invalid, 
the gift had no effect. The onus here was on the 
defendants It was for theta to show that Bala 
w’as at that date alive and the adoption therefore 
invalid. That burden they had not discharged, 
and the plaintiff therefore was entitled to a decree. 
BAITOO BaIiAJ: V SICDIVGPFA 

I. L. B. S3 Bom. SSB 

HINDU LAW— BECOVERBD FRO. 

PEBTY. 

Decree for poBseasion The Hindu 

law on the subject of “ recovered” property 


intentions of the co-heir. BesscssuR CevCKSS- 
Bony V. Sebtui:, Ckukder CntrcaeRBirmr 

0 W. B. 69 

HINDU LAW— BESTITUTION OP 

CONJUGAL BIGHTS. 

See JlrsDU Law — Mabkuob 

— Suit for resMKlum of 

Conjufjal rights — Plaintiff's suit not bafred by 
hu being out of caste. Held, that to bar a suit 
brought by a Hindu for restitution of conjugal 
rights, the defendant must set up some offeooe 
of a matrimonial nature such as would support 
a decree for judicial separation It is not a 
defence that the plaintiff is out of caste, nor 
ought a decree to bo made cjnditional on the 
■plaintiff being restored to caste. Patgi v- fiheo 
A'arain, / L S i All nod Blnda v. Katmsilia, 
t- L R IZ All. 12S, referred to SanAOUR e. 
RAJWiKTA (1005) . . I. L K. 27 AIL 08 

HINDU LAW— BEVERBIONBRB. 

I. Power or Bevebsiosees to AUBt- Off. 
ATE RevERsiOHaRT Isterest , 6310 


HINDU LAW— REVERSIONEB8- 


2. PowjsR Of Reversioners to Res- 
train Waste and set aside Alien- 
ations — 


SEE ASD 


(а) Who mavsde 

(б) When they may 

HOW 

3 Bloat TO Possession . . . 

4. HELlNOtnSirMENT BY WiDOW TO RE- 
VERSIONERS 

5 Arrinoements BETWEEN Widow AND 

Reversioners .... 

6 Conveyance by Widow with Rever- 

sioners' Consent .... 

7 Remote Revesswness 

8 Decree against Widow, effect of 


See Declaeatory Dbcbee, suit fob- 
Beversiohzss. 

Set Hinpd Law- 


Alienation— Alienation BY Wido' 
Debts . I. L. B. S8 Bom. &0( 
B’lpow— P ower of Widow— Powe 
OF DisrosiTioN OR Alienation. 
See Li-iUTATiON Act, J877, Scff. II- 
Art. 118 . I. L. B. 26 Bom. 3< 


Art. 141. 

See Title — Evidence and Proof o: 
Title— Generally. , 

L.B,28I.A.] 


POWER OF REVERSIONERS TO ALIE 
NATE REVEitSIONARY INTEREST. 


- Expectancy — Sale or mortgagt 


of rewrjionrr^ ngk' *« ancestral ‘property — Onas of 
pfjof in contracts ly reversioners as to then 
expectant rights—TransJer of Property Act (/T 
of 1332), s. 6, cl (a) The Hindu law which 
prevails m the N -W. Provinces recognizes no 
power in a tevecstoner to sell or mortgage his 
interest in expectancy, even although he may 
be the heir-apparent. It is necessary, when 
money-lenders in this country seek to enlorce 
igaiast the property of a Hindu family a contract 
0 ? mortgage made by a re'versionet, 
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HINDU LAW— REVERSIONERS— fofiM. 

1. POWER OF REV1:R‘=I0N'ER'5 to ALIE- 
N'ATE REVERSIONARY INTEREST— fowM. 

. 1^,., 1_ (»• ii.« .»«>.♦ 


Acnniv KtJia r. TiUKon 


Dvs 


I. L. R. 17 All 125 


AErmpd br Privy Conncil In Sri» SRSom Lit. 
t. Acnnix ICcxwab . L Ii. R, 21 AIL 71 
L.R.25 1. A.183 


2. Power of revcralonerB to 

alienate revoralonary interest— 7’rfin«/*-r o/ 
Property .4rf (/!' of lS'i2),». G, el (<i)— //iii'ltt 
mYritoner’* eonlingent righl—Mort^oye of KHch 
rijfil, fo/irfiJy of. The in*<?r«^t of a Hin<la 
reversiomr expoctant upon tho <lpath of a Ihmiu 
female cannot validly bo murtpajctl by tbo 
reversioner. PraftBWdeo A'aroy'in v. Ilnrjan 
1. L. P.25 Cole. “7^, o\errul«l hy Shnm Sunder 
l^v. Achhan Aiinu«r,L.P SSI A fW. Naxd 
K iflnoRE Lalv. Kanu UiM Trvrant (I'HlS) 

L L. R. 29 Cale 36B 
e.e. 6 0. W. N. 395 


S. . 


. Reversionary right, nattire 


et—Trantfer of Proptrl'j Aet (IV of ■ 

The right o( a prosumptivo roicrsionury heir umler 
Hindu Law is no more than a «pei au<««ion»* 
or expectancy of succeeding to the propert). Such 
expectancy cannot bo transferred under a 6 of 
the Transfer of ftoperty -Kct. Mavicram Piti.Ai 
e. Ramalutoa PiLLAi (1905) . ^ 

L L. R. 29 Mad. 120 


2. POWER OF REVERSIONERS TO RES- 
TRAIN WASTE AND SET ASIDE ALIENA- 
TIONS, 

(o) Who mat sue. 

1. Salts by reversioners— 5ui< to 

-set a«Kl« oliemjfion* by iiindu truloie — Suit to 
restrain Hindu wkIow from committing «sa*t« — ■ 
Continejent reversionary interetf Persons having 
a contingent reversionary interest m lands expect- 
ant on the death of a Hindu widow, though they 
cannot sue for a declaration of title to the lands as 
against third persons, may sue as presumptive heirs 
to set aside alienations of the property made by the 
widow, upon the ground of there being no legal 
necessity for such alienations, or to restrain her 
from committing waste. Unless such suits could 
be brought, it might bo impossible, if tho widow 
lived to a great age, to bring eiidcnce after her 


HINDU LAW-REVERSIONERS-contf. 


. POWER OF REVERSIONERS TO RES- 
TRAIN WASTE AND SiTT ASIDE ALIENA- 
TIONS— cjrifd. 


(n) Wno Jiir 80E— con/<f. 

A bill qniit ttmel by a reversioner against tho daugh- 
ter of an intestate Hindu in possession of personalty 
dismissed. A Court of equity tnll not interfere, 
unless it is shown that there is danger from tho 
mode in which the tenant for life in possesion is 
dealing with the property- The mere fact of the 
tenant for life keeping in hand for about three 
months part of tho corpus for tho alleged purpose 
of an eligible investment docs not amount to waste 
nor is in derogation of the rights of those entitled 
in reversion. Hunny Doss Dctt r. UrrooKMAn 
Dossee .... 6 Moo I. A. 433 

3 Sale by iriJotp in, 

rxetu of poterr — S hiI by revertioneri for share of 
taml told on payment of proportionate amount of *Hm 
propel'/ lent — Derree for redempfioa. The aridow 
of a llimlu sold to the defendants a portion of her 
husLand’s estate for less than its market value and 
for a sum in excess of what she was justiSod io 
raising by sale. Tho plamtiffs, two or three rover- 


claimed SoBiUMAXyA i Powusami 

L L. R. 8 Mad. 82 

4. - Deckimfery it- 

eret, soil for— Waste by Ittndu u.tdoa—Suit to set 
aside rompromire by i7indu tcidoie. IVhere the 
next reversioner after a Hindu widow sues, ilurmg 
the hfetimo of the widow, for a declaration that 
a corapromiso made by her K not binding on him, it 
w no suflicient ground for refusing the declaration 
that tho plaintiff may not aiicccerl for many years 
to tho |»osses«on of the property, or that some of the 
property is of a iieriahable nature UrrscKA 
Narsiv Mvti r CorEE Nath Bers 

I. L R. e Calc. 817 : 12 O. L. R. 860 

6- .dfienofion by 

Uindu scidow — Forfeiture of estate— Right of re- 
lersioners A Hindu widow, entitled to a lifo- 
cstate only, granted a patni of the lands Hell, 
first, that this did not work a forfeiture entitling 
the teveraioners to enter Secondly, (Steer, J, 


• - . I ■ •; i 

(Confra), Ram JIosohub Sixoh v Kooldeep 
Nabaix SiKcn . . . • U VT, R, 614 

2 . d/ifitafioa 6y 

female tenant for life— Waste— Oround for suit. 


kisses Doss 

Marsh 113 : 1 Ind. Jar. O. S. 32 ; 1 Hay 339 
8. Contingent fever- 

swner. A person having only a contingent estate 
dnnng tho lifetime of a Hindu widow is permitted 

8 P 2 
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HINDU DAW— REVERSIONEES-^onW. 

2. POWER OF REVERSIONERS TO RES- 
TRAIN WASTE AND SET ASIDE ALIENA- 
TIONS— oanli 


HINDU DAW— EEVERSIONERS-con/i 

2. POWER OF REVERSIONERS TO RES- 
TRAIN WASTE AND SET ASIDE ALIENA- 
TIONS— confd. 


(a) Wno MAY SUE— COTlW. 


(a) Who mat sue — contd. 


to sue simply on tfio groun<l ol necessity that tho 
contingent reversioner may ho under of protecting 
his contingent interest It is therefore cvontlaf 
to sec that he has such on estate as entities him to 
come in that way, » e„ that ho holds the charnclcr 
which he professes, Thakooraiw SAninA y. 
MohunLux . . , 7W. R. P. O. 25 

lllloo I. A. 380 

7. Inier««t su^eteAt 

lo give right to xue. Held, under the eircumstauccD* 
that the plaintiil had sufficient interest to enable 
him to maintain a suit to question tho adoption 
of a son. Bhojo Kissobe Dossee t> SbeekatH 
Bose .... 8 W. E, 241 

8 . Hetnole rtvtr- 

Stoner. Suita to set aside improper ahenatioos by a 
widow cannot be brought by those ivhoso rights are 
only inchoate and remote, as are those of a minor 
who IS only entitled in reversion after the life- 
estate of his mother and sister, in the event of their 
aurviviDg their mother, ivhoso alienations he soelca 
to set aside Bama Sooudubee Dossbb v. Bama 
SoOKOUBEE Dossee . . 10 W. B. 301 

Granting review in s o 10 W. R. 133 

8, ■ Sittt lor declarO' 

tion bg n remote revcruaner — Specific /tclief Act 
{I of 1877), a 12 — Parltea The pUintiQ, elaiuiiag 
a remote reversionary interest in the estates of a 


the time when it took place Held, (i) that the 
plaintiff was entitled to bring the suit without 


LAKSHMAMMA . . . A. D. il, xU NllUl. OO 

10, — Sutl by rever- 


the remote rerersioner is entitled to sue, and shonJd 
require the nearer reversioner to bo made a party 
to the suit. A, a separate Hindu, died posvess^ of 
ecrtaiQ property, a portion of which was vatan 
land, and loft him surviving a widow ,ff,adaughter 
Jf, and the plaintiffs, who were his brother’s 
sons. Subsequently R adopted F as a son. 
who lived with R and V, did not take any steps 
to dispute tbe alleged adoption The plaintiffs 
DOW sued for a declaration that tho adoption. If 
made tn fact, was mv'alid, and that they were 
entitled to SLOcectl to tho property of A on the 
death of his w idow R. Held, that, as the plaintiffs 
were entitled under s 2 of Bombay Act V of ISSG 
to succeed to the vatan property in preference to M, 
after the death of R, and were the presumptive 
reversionary heirs after R, to the vatan property, 
and the only per»ons interested in disputing the 
adoption so far as the vatan property w as coocerned, 
tho lower Court exercheil a proper di«cretion in 
allowing thesuit to bo maintained by tho jilaintins. 
Aniintl Kuntcar v Court of Tl'ords /. A /?. 6 Ctf’e- 
7r,l L R S ' ‘ " ’ 

Sui',h, U M> 
to and follow! 

A. AJ. ii. At/ .irfw.— 


11 . - 


5«if to ael aa\dt 

aUerUlior* by Hindu u-idoio—OrandsoM of daughter 
of aheiwr'a deceased husband. Held, in a smt to 
set aside an ohcnation made by a Hindu widow of 
property which had been of her deceased husband in 
his Wetime. that tbe sons of the son of a daughter of 
the abcDot’s late husband were, tbeir father and 

* .r»vrl reversioners, and as such 

vde by 
R. 11 


Bhaowati Prasad . . i. A* R-. i'j Aib 62^ 

^Hit to set aside 

oUenatton-^RigM of remote^ 


limited to tho nearest reversionary heir, and if he, 
without sufficient cause, refuses to institute pro- 
ccedincs, or if ho his precludorl Idroself by his own 
act ami conduct from so doing, or has colluded 
with tho widow, nr concurrcil in the alleged wrong- 
ful act. the novt presumable reversioner will bo 
entitled to .>ue In such a cine, upon a plaint iFtat- 
ine thi < irruniitances under which tho more dis- 
tant rciiTHioner claims lo sue, tho Court must cx- 
O.-cise a judicial discretion in determining whether 


than the next reversioner where it can 
as one brought by a person who, by the 
decUration of those having prior rights, was en- 
titlesl to maintain it by reason of their j,j. 


prior rights of others had been waivcu oi 


•0 shown, 
ore of its 
intiff, at 
that tho 
abandon- 
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HINDU DA-W— llEVERSIONEnSwoBt?. 

2. rownr. OF nEVEusioNF.ns to ues- 

TUAIK WASTE AND SET ASIDE AUENA- 
TIONS-^ontf. 

(-1) Who m srn — coni-I. 

♦d in liw favour. AMMm Stvoii r. Mcnonv 
SiKcn 2 N, W. 31 

13, — Jliyht to briny 

a <uil for dreUiratory dfcrtf. A riiit for a declara- 
tory decree rnuH l>o Lroiijht by the nearcat rever- 
sioner ; but there ia no objection to a suit by a more 
diatant rcvcr«iQner when the prior nsbl of the 
nearer reversioner or rcvcr«ionera have been 
vralvcd. SiiiKAJi ArMt r. .Iaoassath ViTiMfc 

10 Eom. 361 

14, Sui< by rtter 

ttotur 1^l^^ eon-KfU of rtc<riiontr hnritty rtyM to 
tvr. A suit by a reversioner to set aside an alien- 
ation IS eo^izablc if the title of the reversioner has 
been injured by a distinct act of alienation, and if 
the widow ’ ’ I • ■ ' • . 

relinquishec ■ • 

to the suit 

iciTT V. I I * 

15, Suit to 4<t aside 

adoption^Iiiyhi to sue. The mere possibility of 


to sue, Of precluding himself by act or wonl from 
suing, or of his concurring in, or colluding with, 
the alleged adoption, by the next reversioner 
in the latter ease, the plaint must state why the 
ptcaumptivo heir does not sue, and the Court will, 
in the exercise of its discretion, decide whether 
the plaintiff 13 competent to sue Oya'IE'idIIO 
Nath Hoy v. LoBoxoOMUwmi Dvbi 

11 C. L. B. 198 

16. — — AUevahon by 

tetdoto — Suit for declaratory decree ItTicre a 
Hindu widow m possession as sucli of her deceased 
husband’s property abonates it, only the person pre- 
sumptively entitled to possess the property on her 
death may sue for a declaration of hvs right as 
against such alienstton, unless such person has 
precluded himself from so suing by collusion and 
conmvance, when the person entitled next to him 
jnay so sue Raouit Nath v. TnAKcmi 

I. XiL B. 4 All. 16 

17. — Hindu wxdou>— 

Alienal!on~Suit by reiersioner to set aside aliena- 
tion^— Nearest TCteraioner—CollusKm. The only 


HINDU LAW— BEVEIIBIONERS— coflf/. 

2. IHltt'ER OF REVERSIONERS TO RES- 
TRAIN WASTE AND SCT ASIDE ALIENA- 
TIONS— Could 

(u) Who Mvy sue— fonld. 

cotludcil with the widow, in which ca«o only can 
the more remote reversioners maintain such a suit, 
Anund Korr v. Court of ll'arrfa, L. H. S 1. A. 14 1 
I. L. It. 6 Calc. 7GI, and HaghunatTi v. Tlutluri, 
I. Ij. It. 4 All. IG, referred to llarnphal Hat v. 
Tula Kauri, I, L. Jl. C All. lJG,Sini\ -Vndnn Mohan 
V. Puran Mai , I. L. It . C , All 2.^^, distinsiiished. 
IhiuLA r Kanta i’nvsvp . E L. R. 9 All. 441 

18. Suit by reier. 

sionrr when nfarwl rriYrsioner cannot sue. When 
tbe immctliatc rev crsionci'is in possession of apart 
of tbe property, and not in a jwition to instituta 
proceedings to set aside alienations, the next re- 
versioner IS cntilicd to sue to protect hw own 
future rights. RviiioBivo Ram f Hirusbasee 

2 -W, R. 265 

19. — — Persons not the 

next rettrsioneri — Iliyhl to sue. Where it appeared 
there were other persons nearer than jiiaintiff®, and 


eem Teekomjee V Pdrsotem Lvlljee 

3 Agra 239 

20 Suit to set aside 

adoi<tiof^Pight of suit Although a suit, to con- 
test an adoption made by a Hindu widow of a son to 


her life is competent to bring such a suit The right 
to sue roust bo limited As a general rule tbe suit 
must be brought by the presumptive reversionary 
heir, that is to say, by the person who would 
succeed to the estate if the widow were to die at the 
time of (he suit Cut it may be brought by a 
more distant heir, if those nearer m the lino of 
succession are in collusion with the widow, or have 
precluded themselves from interfering. The rulo 
laid down in Bhiia]! Apa)i v. Jagannath Vtthal, 
jO Dom A. C. 351, approved. Reference made 


from auing, or had colluded with the widow, or had 
coQcarred in tbe act alleged to bo wrongful, tho 
next presumable heir would be, in respect of his 
interest competent to sue. In such a case upon a 
plaint stating the circumstances under which the 
more distant heir claimed to sue, a Court would cz- 
erase a judicial discretion m determining whether 
he was or was not competent in that respect to sue, 
and whether it was requisite or not that any nearer 
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6317 ) DIGEST OF CASES. 


HIITDTJ LAW— REVEEBIOITERS— conW. 

2. POWER OF PvEVERSIONERS TO RES- 
TRAIN WASTE AND SET ASIDE ALIENA- 
TIONS— conW. 


HIITDtr LAW_HEVEIlSIONEES-«£m<<I. 


. POWER OF REVERSIONERS TO RES- 
TOATN WASTE AND SET ASIDE ALIENA- 
TIONS— «on/5. 


(a) Who may spe — eontd. 


(a) Wno MAY 3VB~eontd. 


Leu should he made a party to the suit. Iq a suit 


deceased, under whose authority the adoption was 
alleged to have been made by the widow, the 
defendant. The Judicial Committee, without 
deciding that, aa an adopted aon, this ounor had 
the same rights as a natura%-born eon, and without 
deciding that he would have been entitled, in default 
of nearer relations, to succeed to the estate of 
inheritance, after the death of the widow, pointed 
out that he could only have succeeded as a distant 
bandhu, and that he had not a vested, but at most 
a contingent interest. And held, that, there bemg 
in fact hcira nearer in the line of succession than 
this minor, the grounds of his competence to sue 
in respect of his interest, assuming that interest 
to exist, should have been made out in the manner 
above indicated. AjfTOD Kckwab v. Coort 
OY WAans . . . L L. R. 6 Calc. 764 

8 0. li. E. 881 1 L. R. S L A. 14 

21. .1 - ■ - . Coiltision heticeen 

indow and iransftrte Held, that where the widow 
end plamtifT, ue transferee, were engaged in a 
< chemo for evading the restrictions put by tbo Ilmdu 
law upon the widow’s right of ahenation, and were 
making tue of the forms of a suit in furtherance of 
the fraud, it was quite competent for the lower Ap- 
pellate Court to determine and satisfy itself (some 
cf the persons really mtercsted being mmors, and 
the transaction bemg open to euspicion as pre- 
judicial to their reversionary rights) of the true 
nature of the transaction at the instance of (he 
remote reversioner, even had the nearer revcisioner 
been present and consented to tbe decree being 
passed in plamtifi’s favour. Dowan Rai v. 
BooircA Agra F. B . 67 : Rd. 1874, 43 

22. Collusion between 

widow and next heir — Hight of remoter reversioner 
to sue. IVhcre a daughter was colluding with tbe 
wdow in making a transfer of (hrided property;— 
Held, that pfainti&s, tbe next reversioners after the > 
daughter, were competent to maintain the suit to 
have the transfer declared null and voiA Jwala i 
Naih V. Kwu.n 

3 Agra 56 : Agra F. R. Fd, 1874, 138 

23. . I — . Alienation by I 

IJtndu widou>~Right to sue-~Davgliters. The re- 
versioners of the estate of a deceased Hindu sued 
hi3 widow *•' •"* — * — -• - — 

by her, as 
deceased 1 

Utld, that 111 iiiv uLiscucc oi uu^ pruui vi cuuusuou 
or connivance betv cen the widow and her daughters 
the plaintiSa, m the presence of the latter, were not ; 


competent to maintain the suit, Ammd Koer 
v. Court of Wards, L. H. 8 I. A. 14, referred to. 
BIadabi V Malki . . . I. L. B. 6 All. 428 

Next presumf- 

hve reperstoner — Inleneniny uaman's estate. The 
plaintiff’s grandson (daughter’s son) of a deceased 


iff, not being the next reversioner, was not com- 
petent to maintain the suit. The fact that hu 
mother's estate, should it ever come into her pos- 
session, would be only a limited estate, would not 
affect the plamtifi’s subsisting position in respect 
of his right to sue. Aladan v.J/oZL, 1. L. R. 
6 AIL 428, followed. Ishwas Nabaht v. Janxi 

I.Ii.R.15AlLlS2 


25. . 


- Suit i» lifetime 

of daughter of last male owner — Suit by reversioner 
to establish invalidity of a sale by a vidoto — Daughter 
of last male holder not joined. Under the Hmdu 
law obtaining in the Madras Trcsidency, a rever- 
sioner B entitled to sue to estabhsh the invalidity 
of a sale by the widow of the last male holder, not- 
withstanding the feet that he left a daughter, who 
was ahve at the date of suit, but was not joined as a 
party. Raohctaii v. Tirumalai 

^ I. L. B. 16 MaA 422 


28. - Ahenafion— 

Fraiid. S was entitled, under the Mitakshara law 


relying on Datcar v. Boonda, Agra F, B. 57 Ad- 
1S74, 48, that the suit w&a mamtainable, notwith- 
standing that O was not the next reversioner. 
OaPKi Dar v Gun Sakai . I. L. B. - All. 41 

27 , - — Fnriition lelicCen 

widow and mother, both claiming life-intcrat — 
Afienotion 6« mother — Declaratory decree- Upon 
the death of a Hindu, a dispute as to his separate 

, , , , .1 U.„ nn/l h|4 W1U0W» 
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HIKDIJ LAW— KEVEPSIONERB— ronM. 

2. rOWEll op llEVERSIOXERS TO RES- 
TRAIN WASTE AND SET ASIDE ALIENA- 
TIONS— 

(a) Wno Vat BVt—conti. 
pr op erty l<ut tbf/ *3 to who 

should hsAc a Iif« infrrcrt in if, and (his was (ho 
Bubjcot ot the arbitrAlion and of the award. Sub- 
scqucntlv the mother executed a deed of Rift of 
|wirt of the property which came to her in faTonr 
of bernephews. Ti'c daughter and the daughtrr'o 
eons of the deceased, a? •eversioners, sued the donees 
to set aside the gilt, a«crtinR that the donor had 
no power to maLe it, having under the Hindu law 
a life-interest only m the property, 2fehf»that, 
fnasmoch as the donor «as in any circamatances 
entitled to maintenance, and the decision come to 
upon the arbitration was to put her m possession 
of half the proi'crly, but only on the footing of a 
woman's interest for U(e, the defendanta could not 
act np any title by adverse pos'evion on her 
part to defeat* the claim of the rcTCfsionets. lltU, 
also, that the plaintilTa were competent to maintain 
the suit as reversioners to the widow and were en- 
titled to a decree for a declaration that the gift 
should not affect any of (heir rights aa rerersioocra 
alter the widow's death. Copt Ciia.vd r Sr^AK 
KOAB .... L I* R. 8 All. 646 
26, _ I. - — — — - Aliefiofion by 
Eindu ddoi^-AcSutweenefr— to «<— DaugA- 
ter. A reversioner of the estate of a deceased 
tliada toed for esDCfUat/cn ot a sale-deed executed . 
by the widow, on the ground that le was executed I 


reversioner in instituting a suit to set aside an ilie- 
gal sale made by a childless Hindu widow cannot 
be understood to amount to acquiescence mthe sale. 
The acquiescence which would entitle a more re- 
mote reversioner to mamtun the suit must be such 
as would amount to an equitable estoppel, preclud- 
ing the first reversioner from contesting the validity 
of the sale made by the widow Duhep Strigh v. 
Sree Rtshoon Fanday, 4 K. O'. ^3, followed. 
Also per AIaemooP, J-, that the existence of female 
heirs, whose right of succession cannot surpass 
a“ widow’s estate," does not affect the status of the 
nearest presumptive reversionary heir to the full 
ownership of the estate, and that auch presumptive 
heir can maintain a suit for dcclarato^ rebel sneb 


S. D. A. US59\ 1623, and Bal Octtnd Ran v. 
UirvaTanet, 2 IK. R- 255, followed. Bfuigvundeen 
Dodbey v. Ji/yno Date, 11 J/oo. / A- 4S7 ; 
Oajapathi A’l/amom Patla Maha Devt OaruT. 
Oajapaihi Rhadamont palta 2Iaha Dni Garu, h. Jf. 


HINDU LAW— REVIHIBIONERS— fenW. 

2. l^OWER OF REVERSIONERS TO RES- 
TRAIN WASTE AND SET ASIDE ALIENA- 
TIONS— 

(a) Wno MAY Bcr— contJ. 

4 /. A. 212 { and Ram Zal r. Dansee I)hur, S, D, 
A. P. {1S66), €7, referred to, Anund Kotr 
V. Court of IVards, L, R. 8 1. A. 11, distinguished. 
Per Ol-cnrLD, J., that the nearest reversloDcr 
being the widow's daughter who herself could only 
take a limited interest in the property and who 
had herself taken no steps to set aside the sale. 

<!.« o*. ^ i.t V. j-,— «_ 


s- I,- *- - ■! ... ^ L. a 1. d Cu.c. 

20. ■ Rtghl of daugh. 

ter to eve. Held, thata daughter uas competent to 
auo during the lifetime of her mother, the encum- 
brancer, the daughter being tho immediate rever. 
aioncr to the property, and her reversionary right 
being seriously threatened. Gouib KoOj>WEn v. 
Smu Sailai .... 2 Agra £4 

30. . . — , Son's pover to 

sue tn hletime of motfier. The daughter’s son during 
thelifeUme cf hu mother is not such a reversioner av 
IS competent to challenge the act of his maternal 
mndmother. Radha Kisbex v. Bckhtawtr 

Lau. 1 Agra 1 

8L . i — — 5uit to tel aside 

' altenahon of anceitral property — RtgKl of rentoter 
rtvtrttontr to sue. In a suit by a reversioner to act 
aside an abenation of ancestral property, where 
plaintiff questioned the acta of alienation effected 
jointly by his father and his aunt, it was held that 
he was entitled to maintain the suit even though his 
father, and not be.was the immediate revcisioner. 
Rrroo Raj rA>'iizY v. Laluee Pahoey 

24 W. B. 899 

33, 1 Rxght cf svccea- 

gxon-~Nepfte'WM The right of succession accrues to 
oepbewe (sisters’ sons) whether born before or 
after the death of their maternal uncle, not on the 
death of the maternal uncle, but on the death ol his 
widow, and the nephews can sue to question the 
validity of alienations made by the widow without 
legal necessity. Gonmn Woohee Dossee e. 
SnAji Lau. Bysack. Kaiee Coosiap CwownmiY 
9 RASinASsSAHA . . . \V. B. 1864, 163 

33, - Alienation h>j 

««cfe— ffijM of nephew, llel), that a nephew is 
DotcompetentbyHindulaw to object to any aliena- 
tion of ancestral property directly or indirectly 
made by his uncle. Gpkoa Deex Rawct v. 
hloDBoo SunuH .... 8 Agra 4 

®4, - — — — Right of nejAew 


property, maintain a suit for proprietary possession 
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HINDIT LAW— BEVERSIONBRS— conW. 

2. rOWFR OF 'REVERSIONERS TO RES- 
TRAIN WASTE AND SET ASIDE AUENA- 
TIONS— 

(a) Who MAr site — eonXd- 

against the daughters'in-lawof a deceased Hindu, 
who have no other rightrin the property than anght 
to mamtenance. laDooiAU v SairvatBr 

3 Agra 101 

35. — SvLtt by atep-son 

or alep-grandsan — Sud in oj widow A 


JENnsA Sanoo , . . V A . aw. ini' 

36. - — Ahenatiort by 

uidovf—Right of rtitraiontf to aut. A sale by a 
widow of piopcrty derived from her husband, who 
js divided m interest from his own family, ta valid 
for her life. Such a sale will not he set aside at the 
instance of & divided brother of the husband. 
UiuoAVATAjistA V Pajipana Gaud 2 Mad. 393 

37. Poner of rever- 

aiontr to aaaigti bis tnteresl^Bigbt of ay«ij7fle<— 
ITaslf ^ A reversion^ contingent interest sub|ect 


Marah. 622 

38, ■> — — — — Asaigyec of r<- 

xtraxontr— ~8v\t by assignee— Widow' ^ edat*. Dur- 
ing the existence of a Tfindu widow’s interest in 
an estate, inasmuch as she has in her the whole 
estate of inhcrtteiioe< the assignee of a reversionary 
heir to her husband has no interest therein as such 
assignee, which will enable him to bring a suit to 
hare a mortgage and decree adectmg the estate set 
aside. This is so osen though the assignee is the 
next heir to the property after the assignor 
Raichahak Tai. e Pvaei SIasi Dasi 

8 B. L. R. O. C. 70 

Ram Euksee Koonwar r. HonESBon Koovwsn 
1W.B.338 

39. AdmimetratioD suit hjr re- 

versioners — Procfjce— Conduct of prvreedinys. 
Under Hindu law, a person entitled to an 
estate in reversion expectant on the death of 
a Hindu indow is entitled to bring a suit for 
administration. Clou.r^ v. Hilliard, A Jt. 
4 Ch. D. 413, distinguished If a dedication 
bv a testator, of pro\>erty to which a rever- 
sionary heir would bo entitled is not valid, 
and tho executors X'l'oj'oso to carry out the 
d<'(iicalion, such an act would eotitlo the 
revrmonary heir to seek the sas/dance ot the 
Court and have tho property properly adtninis. 
li red //(»n Chvndtr Sanyiil v. Sarnamoyi, I. L. 
Jl. 23 Cate 354, referred to ithcre a penwn 
ctititle<l to an estate in reversion brings a suit 
agiimat tho executors of tho estate for administra- 


V CASES. 


HINDU LA\^__REVERSIONERS~co«W. 
2. POWER OF REVERSIONERS TO RES- 
TRAIN wasteandsetasidealiena- 
TIONS-con«. 

[a) Wno MAY svx— Conti. 
tion, and subsequently thereto an adnunistration 
anit ia brought by one executor against his 
<io-executors and a consent decree obtained without 


luqiuriea auvauy uau uuuer me ursi ueuree tviu uu 
adopted in the second decree, so far as it can be 
applied and the reversioner, who brought the 
first suit, will be entitled to the conduct of the 
proceedings. Zamlaco v, Caasavetti, A R. 11 Eq 
439; Mellor v. Swtre, L. R. 21 Ch D. 647, 
folloned. Ro.m>jioyee Dassee v. Trovedkito 
Mouiki Dassbe (IDOl) 

I. L. R. 20 Calc, 260 
6.C. 6 O. W. K. 267 

40. - , ■ Reversioner, suit 

by, to eel aside aiophon-^Eeverstoner \n such suit 
represents all interested tn the reversion, but does not 
in suits qi/sitionin^ aheiiulioiis— Alienation by 
limited owner gives rue to only one save of action. 
Although ID suits relating to alienations by a quali- 
fied owner, tho presumptive reversioner cannot^ 
on the current of authority, be held to 
represent remote reversioners, yet in suits to set 
aside an adoption, the presumptive reversionei 
ought on principle to be held to represent the 
remote reversioner, provided the matter is decided 
after a fair trul ; and this principle wrU apply 
equally when a remote reversioner is allowed to auo 
under special circumstances to set aside an adop- 
tion -An unauthorised alienation by a qualified 
o rswsrvof arhonfora declaiatorv 


not be avauaons lui me euvi* ■..i'- u-— . 
actually opens The reveisioner actually suing 
does not only- ' ' ' *■" *■ '* , 

of aU the rest. 

Wards, L. R. ‘ _ ’ 

Kiihoree v. Sretnafh Hoit, V i». r». 4iio, ; 
referred to. Suits involving questions as to adop- 
tions stand on quite different grounds from tnofo 
impeaching tho validity of alienations. Tho 
crave and important nature of disputes relating 
r. — I „„ {» tlml the adjuai- ' 

is far as 
loner or 
( remoto 
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HINDU LAW— TlEVERStONEnS-foNll. 

£. POWER OP nnVKRSlONF.RS TO RES 
TRAIN W.VFTE AND SCT ASIDE AUESA- 
TIONS— 

(o) Wno MAT sr*— 

»\olicr^ lo !« fprrwl on them, to cnAWo thfro to l>o 
niAde p>rtir< •IionUI they w> dwro dyyorforoi 
PiUai V. Snliti .Immnl, I, L, li. 5t J/oi. 405, op- 
roTCul. Addutihmi x*. V tnlafnrrimnyif'i, 15 itai. 
. J. 359, not roIhMcH CmH€\OLa Pcvvamma 
r CniRCVOLD Perraio 

I. L. R. 29 Had. 800 


(6) Wnr.N TiiEV may sob Avn now. 

4L Cause of action, accrual of— 

•^Uit for 7>a<«e<>ioo — f^ffeel on rewMfoner of 
rtiofiion hy tridoir The nsht of a revemonary 
heir to suece^Aion, on tho ilcith of a xxulow m pox- 
iK~js5on, iia confini^nt one. It i« only on thoileith 
of the willow, when hii rights aa rovenioner are 
converted into a right to imoieJiato poA«eAAion. 
that he is require*! to euo for poAjeA-.ion of the 
CAtatc The mere fact of tho adoption of another 
party does not prejudice hit nahta Thoxo rights 
are Invaded only when the adopted son, on tho death 
of tho triJoie, takes posso«ton of the property as 
adopted son. JccorsoRONATH RA^rrurB c 
RAJE'fDROSAxn Hcloar . . 7 W. B. 357 

42. for power- • 

ai'on of thnre of estate Where tho plaintiff wa® en- 
titled to a share of the estate of tho defendant, a 
widow, in ease the should die not having ever- 


// L . dissented from Ramay Amhal v. Soriiam 
ASXAVi alias SunRAMASiyAX .WSAVl 

2 Mad. 399 

43. to set oiiJe 

alienation of estate hy widow. IVherc the transfer 
sought to Im set aside was made by the widow in 
favour of her ilaughtcr. who was lawful heir (o the 
property: — Ilelt, that the plaintiff, a reversioner, 
had no present ground of action, as his reversionary 
right was not prejudiccil thereby UnilPB Snccil 
V Rasec Kooswar . 1 Agra 234 

44. Suit to set aside 
alienation of property in possession of icwfoip. 
Where properti* to the immediate possession of 
which a Hindu widow is entitled is conveycil away 
by parties having no nsht to it, the cause of action 
for a suit to recover possession is afforded thereby 
to the widow, and not to the reversionary heirs. 
Joy Mooruth Kooer e. Baldeo Sison 

21 W. R. 444 

45. - 8utl for share of 

estate or to srl aside alienation. A Hmdu rever- 
sioner, entitled, after the death of a tenant for life, 
to a share in the inheritance, cannot lay cUum to 
any definite share, nor can he sue to set a^e a 


I HINDU LAW— REVERSIONERS—eon/d- 
2. POWER OF REVERSIONERS TO RES- 
TR VIN* W^VSTE AND SET ASIDE ALIENA- 
TIONS-<one/d. 

(6) Wnex TUET »iay sue asd now— coney. 

transaction affecting the inheritance, so tar only 
as ft sroutd affect his probable share. Kesuava 
SAKABQAOA V. LAKSnill'CARAVAVA 

I.li.R.0Mad. 192 

46, 1 Siuil for compen- 

sation money paid to lenee of widow for riyhl of 
leorliny ijitarries on had leased to fti/n— ^iiarrie* 
leorled for purpoits of Slate Railway — Waste — 
Rtyht of irifoie to leorl: quarries. Land inherited 
by a widow from her husban I was leased by her 
Tlie authorities of a State Railw ay worke 1 quarries 
on ptrt of It and Oovernment paid RS.OOff as com- 
pensation to the lessee. The reversionary heirs 
sued to establish their right to the money. Held, 
that tho money paid by Government, tihethcr re- 
ganlej as tho price of stone bought or compen- 
sstion for wrong done, should bo regarded as part 
of tlie proJiico of tho estate, ond should not be 
treated as part of tho estate itself or as proceeds 
of the conversion of part of it into raooej. 
Tho right of a w ulow to work qusrries on Ian 1 
inhentel from her husbtnl const (ore I S?bba 
ReoDi CnesoALAMUA I. L. R. 22 Mad. 126 


3 RIGHT TO POSSESSION. 

1. Suit for immediate poasea- 

Bion— Ifode oa neconnt of ahtnation by widow 
In cases where the sale by a Hindu widow has been 
act asKle on the ground that no legal necessity has 
been proved, before a decree for immcJiato 
possession can bo given to tho plaintiff, it must bo 
clearly proved that the property has deteriorated 
oving to tho sale or has been wasted by the pur- 
ihs'crs ClIUTTPllDnAREE Sivoii K Hprcoo- 
MAREB ... . . 1 Hay 107 

2. Right of reversioners on 

alienation being set aside— .-fn of widow 
AitAofttR} forfeiture of rstole Although an alienation 
of prop^y hy a widow for other than allowable 
purposes may be declared void, yet the reversioners 
are not entitled to immediate pos'.ession, unless 
tho widow has committed some act involving for- 
feiture of the property. Kishkee r Khealee 
Bam , . . . 2 N. W. 424 

Bamasoovdoreb Dossec V Bama Soovdoree 
Dosses ... .10 W. R. 133 

in which case, however, a renew was cranted. 

••Jee 3 c . . . 10 W. R. 301 

RconooRAR DvAi. Sixan v. Bhekaree Sivon 
22 W. E. 472 

3. - - Suit for possession on ac. 
count of waste — Afienntioa by leidoui not intofe- 
1117 forfeiture Plaintiff, who was tho reversioner of 
her father's estate, sued, during the lifetime of her 
mothev, who held a life-estate as widow of her 
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DIGEST OF C15ES. 


EITODU EDVXESIOJnSBS-^twfi. 

3. RIGHT TO rOSsEtaOX— 

tcstacd. for Y^«csnciv of fooi «t»te, ca the 
procud that her cothcr bad, vithont reaaoo, 
alieratnl tie who’e estate, with a few slistt ei* 
ceptions, absoJotely to certaia persons, wio bad 
acaia re-sold pcrticcs tiercof. Tie defccdacts 
pleaded Ibat tie snit wcnid not lie ia tie lifetiae 
of the pJaiatiS's mother. It was found that 
the ahecations were cot frandc’ent. BtUt that 
tie plaintiff was tot entjt’ed to hare possession of 
tie property delirered to her, masanch as the 
aL'enation did tct amount to a total destmrtion 
of the benefit derirable from the nrht of snecossion. 
and cccld not theiefcre be eaEed waste, fcnt 
that she was entitled only to a declaration that the 
alienation cade by the widow and the snbseqcent 
alienations by her alienees shon’d not affect or 
prejndice the plaintiff or rerersioner's interest* 
beyond the lifetime of the widow. Jlmnnc 
iloanr SEaza r. AsmaioTt . 6 C. Ij. B. 49 

4. Ahenaiion iy 

riicv^Travi, pw/ <■/. A Hiadn widow heme 
a possefuen of certain lakhraj lands in which ah® 
bad a life-aterwt, the aciadir broegbt a acit 
agi^t a BircT rtrersiccer and ethers tofeseme tie 
la^, obtained an deo-ee, and, whether 

ander eolcer tiewcl cr cot, afterwards obtained 
poasessicc. The widow, who wm then di s po s ses sed , 
hroQcht a separate emt to reeorer tie propoty, in 
which the reTersioeer, who had ceastiae come of 
age, tras jolsed as a co-plaintiff. Owing to a peti- 
tion presented by tie widow, this rch was treated 
as haTir.g come to an end. EitJ, that, la the 
cimiEstapces, and tie ccnso^cect jeopardy to the 
utle cf the reTenrecers, the rtrtrsioner abore 
referred to was ecepetrnt, witbcct showinc band 
on tie part of the widow, to bnne a set to hare the 
land red coe d to his posfessicn, and to prerent the 
ramiadar from aeqcirtns title by adrewe possessioa. | 
Cbtsdes Koossab Gaycooi-V r. Rar KtSHce , 
Banmnz . , . . 14 "W. E, S23 

5. CoCweiow cf 

indev wtA ye»t»M m adnrft pevees-wea. Sdt fcj 
a Eindn' daarhter, for trrseif and as gcardian of 
her minor son, to lecoTer pc's'osscn cf iff deceased 
father’s separate estate- The leral represeot- 
atiTcs cf the estate were, £r*t the deceased’s 
widow, and after her. the plaintiff and her soiu 
The widow not only faffed to oeenpy and manare 
the estate, bet, in coUnaon with the other defend- 
ants clainisES order a bo^tCe title, abacdoooi 
her nrhts. affccirp that her husband was cot 
separate, tct a member of a joint family, and left 
the hoetffe ho’ders cndistcrbed. To jarserre 
the separate e^ate from becomirc ertinrcished by 
the operation of the law cf Imntaticn, it was neces- 
sary lo rrmore tie adver«e occepants and to plar® 
the estate in the possession of some pe i *o n to be 
appcacted to represent it ; and as the widow (the 
leoal representatiTe) neTer was la possession and 
dxi not ash for it, tct repudiated all claim to it. 
it was held that no cne had a bett« right to tS» 
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HUTDIT IiA’^'-EEVEHSIOITEES-oo^ti'. 
1,3. RIGHT TO FCSSIhSICii-crTdi. 

possession than the pilaintiff, and possession was 
acccrdinglr decreed to her as manacer dcring the 
widow's bfetime. Grsisa Rnr r.'latt Slrmrs 

Koorc IT'W.S.U 

S'fRanajiMoaryDBrBr.RAMDAS Drr 
FSB,lfcE.A.C. seS: 24 XT. E. 86 note 
SiUMa Scoynmix Cnowrmurr r. JrvooKa 
CHOwtamiPt .... 24 Xr.E .88 


- Bight to nanage property 


as trustee— inViJif mlAoitf afcfcss.y 

— n'csff. A\Tsen a widow is prored to have 
made aLenatfocs withoct legal necessity, the 
rerersjoDer rear be appointed to act as her trestee. 

Decxishix Saanus r. Gocannm SIookitJee 

2Hay6S2 

7, A-greement to divide rever- 

sioa — ij flirirfe re re ra xm wArs il aheeff 
/cU •«, fTTrSfa *0 TCitftf ri^V, iaf cvly n/bf to ctoin 
apeo/Cc perfemave. Three brothers, R and JT 
and their fsli« made an airangement which 
amoentfd to a divi-ion of the fai^y properties. 
The fathre and R and X ecctiscw, howtrtr, 
to lire tocether. He father died first ami 
then R, leailaj him rerrins; Jr bis widow, 
and S, bis daughter. J and B dal eot claim 
R’a share, bnt were eocteot with mMteaase^ 
There waji, however, no mneodre by J ft 
her nchts. 5 aai X ectemi into aa 
meet between themaelres to the effret t^t A 
should eswv R'» share and maiataa J and R. h 
being civen’a small piece of land at enre, and that 
.ft? .Vs dsst!. i to tsts bJI ot ^'s slsto. 

e disd omsrriJJ in -I’s li-'-tint- urf i r>f- 

dsn-uod .1 -bo dial in IMl. In » tint ^J^bt 
in br the son cf S to recover oae-half share 
of R’s rriperty SeU (Waiiis. disseatmsl. 
that X and 5 were expectant reversionary heirs 
■ ivt the ameoent between them was m effec^o 
diviie the' reversioa when it shonld fall in. ^e 
ridit of X as meh ^ Tfg n rp.ptive reverrion-try heir 
was incapable of transfer on the pnacipie enbodi^ 
in a 6 erf the Tranrfer of rreperty Act, and the 
acreemeat did not operate to ven any property 
in 5 as from the date of acreemeat and the 

was not therefore oaiataiaable. ReTBODPasi, J. 

The acreemeat gave only a right to clam speo^ 
wrioriaaee thereof when the rerresipa shocll 
faU in. which rich* became haired « it was act 
eifforeed wuhia the statutory penod^'ter Ue 
death of the widow. Per Waiiis. J- 

not fcariac claimed her bn«ban<rs share a^ h»^ 


ing contented berelf with mainte.iaare. 




w^ act in the position of 
the widow bv assmuic her right norht 
redaeed them to that position. ^ ,4!^ 

cnrr-<aaee^ the acreemeat 
than a mere contract on the rnrt of X ^ 
to S . t.11 .hnin on tl. toJoV. do.tb. ^ 
«f tbo Kitonont .« to pv S • 
in » hnlf slum in tbo Und. to t.la> odeot to 
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DIGEST 


HINDU LAW— BI.VEDBICNEDS-<t«irf 

3. DlGliT TO rOSSESSlON-torcy. 

eion on tVe dcnth «rid Ihc soil thorc* 

fore csnintafntMc. ^I^DI^^otc SooiuriJUiP r. 

risunxoLtt VEEiunnAmicrc (IfO") 

LIi.It.QO Had. 460 


4. BELlNQVlSDJlElvT BV tMDOW TO RE- 
VERSIONERS. 

L — _ ZlTect of rolinqulBhinent 
by fcjQal^-1 life o/ f(trr«icfi(r im rdiiiftiuA- 
merit, llie rvcccNion of females secording to 
Hindu lau* i.t not repifar tuccevdon and is not 
bofcd njon the ordinary theory of cj>iritua)Lencfit. 
Therefore, if they relirfiuish their rights in favour 
of tfic rerrrsioser, the rase is again brought back 
to the normal etatc of euccc^Hon, the effort being 
to rest in bin a*com\j!cto title. Gr>aA PtnsnAn 
K^Bt•.S^l•51Ilnoo^AtuBt•Wla^ . SaW.R.QOQ 

a, Effect of xellnqulfibinent 

by tvidow— Coneenl r/ fttfreiotiera — RelinqtiwA- 
ment lo fttemf.fumiortri. Aecordmg to JliiH'n 
Ian, a uidoTO in ^loaseMion can rdtriquisb, and. by 
relinquishing, anticipate for the reversioners their 
period of t'ucee'aion. A relinquishaetit in favour 
of second revenionen is also valid if made uith tho 
consent of the first reversioners. Photap Cl^e^»Er•, 
Boy C^ottnimT r, Jov 5Io^sE Dsvrr Coow. 


OBAIK 1 

3 . - Surrtndcr of hit' 


esfafs— 7df< of rtitrsiontft. Tho surrender of 
her estate by a Ihndn mdow, or mother to persons 
who at that time ate Ainquestionably the heirs by 
Hindu fsw of the person from vhom ahe has in- 
herited, vests in those persons the loheritanco 
1 to 
»tiH, 

• ■ IB- 

DOSS Boy v. JIoduo Poosdabi Bms’OKiA 

i I. L. B. 6 Calc. 732 -. 6 C. L. B. 651 

4. Surrender of posseesion by 

widow in consideration of maintenance — 
Arrangement ly retertiotitN to fay icidov mointen- 
once /or A<r life tnttead of possession of jiraj-erty. 
tVbeie persons who are presumptively (he oeit in 
succession to a widow come into an arrangement by 
which she surrenders possession to them and 
receives a maintenance from them, such arrange- 
ment must be held to he binding as a fetoily ai- 
rangement, and would not be altered by one or 
other of the reversioners djing during the lifetime 
of the widow'.* T^rr a KrB’Dzr iSii. t. T.alla 
Ealee I’ensuAD . . 22 W. B. 307 

5. Acceleration of succeenon 

by Hmdn widow — Surrepder of hfe-eJitate ty 


? CASES. ( 6323 ) 

HINDU LAW— HEVEBSIOKEBS— fofitd. 

4 RELlNQUISHMfKT BY WIDOW TO RE- 
VERSIONERS-ft»e/d. 

an ikramama in farourof her dauchtcr’a son, then 
apparently tho heir viho would ultimately succeed, 
tut adding that she would retain possession for her 
own life. Iltldf that this could not ofiemto to 
cicludo tho daughter, nor after her the son of 
another (deceased) daughter, not bom at the dato 
of iU execution. BnuAnt I.al r. AIadbo Lal 
Anm Gayawal . . L L. B. 19 Calc. 236 

LL. 11.19L A. 30 


6. ARRANCEMENIS BETWEEN WIDOW AND 
REVERSIONERS. 

L Arrangement by next re- 

vorslonor allowlsg her to keep possession 
— Xo*A of Tightt by vtdoto on re-marTtarje — Art 
YI" o/ IS'iti, 4, 2. Rhero a widow having lost her 
rights ID her husband’s estate on account of re- 
marriage under the proYisions of a. 2, Act XV' of 
I$5C, vias allowed to retain possession by the next 
reversioner:— //rftf, that such arrangement by the 
next reversioner was only binding upon him, and 
not on tho heirs of such reversionera, who, on the 
death of the fnrmer, n ere entitled to aim for poaaes* 
Sion of the property b> dispossessing the widow. 
Kaisuov. JewKA . , lAgral40 

S. BeUnqufshmeot by Hindu 

widow of her life-interest to reTersioner— 
Ctft by fetersiOTifr to ictdcv of mottiy of ei'fofc— 
Deefara/ory rferree, suit fvr—Sutt by rrtervioner 
la hftUmt of uidf^^—Iifjht of end— S|<ci/fe 
Iltlitf Art (/ of JS77), «. 42. M died, posfevsed of 
eertaio immoveable pro|>crties, and leaving two 
widows, one of whom died ehortfy after him, fear- 
ing a danghter'a son B The other widow, came 
to an arrangement with B under which, on 
nth Decen.ler 1889, two deeds were executed, by 
the first of which S relinquished to B her life- 
interest m tho properties she inherited as widow 
of 3/, and by the other B coavej ed to S on absolute 
right in half the properties so relinquished, retaining 
(lie other half himself. B died on 27th November 
1890, and his widow p came into possession of tho 
half share of tho properties belonging to him In a 
suit by tho plaimff, as the nest reversionary heir 
of 21 foe a declaration that the deeds were invalid, 
end did not affect bis reversionary right : — i/rbf, 
that the suit was maintainable m the lifetime of the 
widow. /AriZhit Eoer T. ifaiwhuHi iToeram, I. /. B. 
JO Cale., 324: L. B. 10 I. A. ISO. referred to. 
J’irtAi Pel Aunuor v. Cumon Kvnvar, J. L, B. J7 
Cafe. 933 : Ii. B. 17 I. A. 107 ; Bhuje^ro Bhusan 
CAoW»r7ee v. Triyiina Nath lloolerfee, J. L. B, 8 
Cale, 761, and Katlama A’elef'ior v. Dora*\jga 
Tater, IS B, L. B. S3 : 23 W. B. 314 : L. B 2 
I. A, 169, distinguished, lldd, also, following tho 
case of Nototiiftore 5arma Boy v. UarinatS Sarma 
Boy, /. L, B. 10 Coir. 1102, that the moiety of 
tho prowrties which was given by S to B, was 
absolutely alienated in his favour, and the plaintlS 
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UIGEST OF OAOJitl 


HIUBG LA-W—BEVEESIONEES—toBlJ 
5. WIEOW^^ 

elleot though Iho 

V wL? 1''%'’“™ “ Som, Ew 

\. Hmnalh Sar,^ Ray „ to mole the oldotv and 

I Ih’^th””’’.*'.™ competent to deal 

aheolutelj lo, certain nnrnoao* 


'lalnln" “"C»;‘'"C. Ector. Lai e Ma-lha 

P^aintiffJ was therefore entitled to a 

the reversionary interest, so far as regarded 

the moiety m possession of S. Hkm Cirosni r 

SANYALt- SARNaMQviDPM . Wnr>.m.R 

I. L R, 22 Calc. 354 
h,. Widow, alienation by 

KHtaat by rtitraiontra, tflect o/— .Sujt to, 
pettcanon at,„ d„^ Me .cdotSLiT 
of t ^^ersioner whose title accrues on the de«h 

cLsiteatmn' h7 tar 

ho . dIS J thtotest in favour of the widow 
tJm. “"■“’C. lie Is not eSled 

the^dn*'" “ ‘“i! F»’®SS“«’' siter the death of 

KoiStv from'?? ‘ P"tcl>«sed the 

feSeSshm^ . the widow several yeara before the 
ttiu Kishobe 

I AL t’. ABDtri ICabi’k . . 2 O. W fr. 132 

SSmaf f ” *o”esta?o“? CoSd ““1,°: 

f’A ^.Tis/a/rs rTi;fT'ii :l 

«ttlem„'!,,^"f '5’‘’““'‘ '™”'“ ■>" ‘kc “Ik", io 
c.^it?™eof.h^r.*,?.,"riS k“ kosband-a 
if either o 
lease jointl 
and delivei 

parties ami n • the document be not awned and 
onsented to by both the parties, it shall bo nnll 
and void. In a suit brought on the basis of the 
krarnam. to set ...do a laa,, granted bv th! 

nMhe? , fn ‘ mopcrat.vo ; 

‘kc Transfer of Froperty 
®ny principle undcrlvinr' 
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HHJDH LA-W-EEVEESIONEES-emifd. 

6. BY WIDOW WITE BEVEIt. 

SIONEBS' CONSENT— eofifd. 

ta£l”‘'h„'''‘'’-°" Psssossion and the apparent nejt 
taker by joining in one conveyance, can make a 
complete title. Kisnss Geer v. Bcsoeet Roy 
14-W.R.370 

r CUDCKERBUTTY t.. UmESH ChTODEB 

O. L. B. 671 

I. I 1 r. .. — Alienation for 

”/• ■>“ o«<f't«.r- 
«^m-^onatnl of next rtvtTsioner. Under the 
Hindu lAw current m Bengal, a transfer or convey- 
ance by the widow upon the ostensible ground of 
legal nwessity, such transfer or conveyance being 
as^nted to by the person who at the time 13 the 
nett reversioner, will conclude another person, not 
a party thereto, who is the actual reversioner, upon 
the deaui of the widow, from asserting his title 
to the property. NoBOKisiroRB Sabma Roy v. 
HariNathSabmaRoy . I. L E. 10 Calc. 1102 

PontT of remoter 

reoeratoner to gueition alienation Observations 
on the power of a remoter reversioner to question 
alienations by a Hindu widow m which the next re- 
versioner has concurred Su Dasi v Ora Saicai 
I. If. B. 3 All. 362 
■ — Batification by rerersio&er 

of coaveyanc® by widow--i?ecei>< of rent by 
reveraioner from, ulienet of mdou^Subaegutnt 
suit lo eel aside aliennhon ^VTiere a tenure 
granted by a widow is recognized, after her death, 
the reversionary beir, who receives rent from the 
bolder of the tenure, such receipt amounts to a 


6. Gift by Hindu widow of her 

own interest and that of consenting rever- 
sioner. A Hindu widow in possession can, ^vith 


I. li. B. 25 Calc, 869 
2 C. W. N. 403 
«. ^^^’'’L'YANCE BY WIDOW WITH REVER- 
^ SIONKRS’ CONSENT. 

Widow of conveyance by 

widow o„d rover.lonov,-r,„/o, 


Moo. I A. 29J , Koer Goolab Sinyh v. 


- Alienation by Hindu widow 


of a portion of her estate with consent of 
some of the reversioners — Suit by other rever- 
atonera to eel aaide nfienation The principle enun- 
ciated by tho FuU Bench in the case of Pebt 
ItahoreSarmaJloyv.IIart NathSarrmRo’j,!. L. P. 
10 Calc. 1102, IS not applicable to a case where 
some only of tho reversioners have consented 
to an aliCDation by the widow, and where therefore 
only a x>ortion of the widow’s estate has been alien- 
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DIGEST OF CASE^. 


HINDU LAW— TlEVEIlSlONEIia-fonW. 

fi. CONVEYANCE BY WIDOW WITH HEVER* 
SIONEUS’ CONSENT— eojiJjf. 
atM. Radra Shya'i Sircar r. .Tor Ram Se'aa* 
rATt . . . I. li. R. 17 Calc. 800 

SRisTinnrn Ciicramom BitnTACiiAnJEK r. 
Brojo Moiirx BippVARrros- RnrTTAcnAiurE 

L L. R. 17 Calc. 800 note 

7. Fraudulent eonaent glvon 

Ijy nearest reversioners — S upI by n tubafjtient 
nfarest retfrafontr to *<l atiSe nhennitonn. In a 
mit Lrouebt by the nearest rc\erAioncr of a Hindu 
Midow vho bad alienated i>nrtions of her has* 
band’s estate with the consent of the nearest 
reicrsioncr aino at the date of the abenatton 
(since decease*]), it vaa found that the alienations 
were eolourable transactions fraudulently ROt 
up for the piirpo-so of defeating the plaintitrs 
claim ; — HtU, that the consent of the nearest 
reversioner, siho must ha\c been aware of tho 
fraud, was of no avad to validate tho transactions 
impeached, and that they were therefore invabd 
vs against the ptaintifT Kola>dava Sxolaoan 
f. VEDAMurnc SiiCLAOAv I. Is. R 18 Mod. 337 

8. Sale by a Hindu widow— 

irAefAc^ t^e retrrnonrr eofU«n(rd Ihol ahe should 
tcU the whole inAwInnee or only her hfa estate. 
The eaie by a Hindu vridOT? o( a thaco in village 
lands of which share her husband had been pro- 
prietor, haring taking place inthout justifying 
necessity, could extend no further than to transfer 
her interest as a widow, for bfc, unless the consent of 


deed containing words to the etieet that the vendee 
had become (as the English translation on the re- 
cord expresstM it) ** absolute ” owner of the share 
sold. This heir, howescr, received no consideralioo 
to induce him to rebnquish the reversionary title ; 
and, on the death of the widow, his descendant 
claimed the inheritance against the vendee's son, 
then in possession Held, that it had not been 
made so clear that tho conveyance transferred the 
whole estate of inheritance as to cause it to follow 
that tho reversionary heir, when shown to bavo 
consented to tho transfer by the widow, most be 
taken to ’ ' ' ' ' 

judgment 
transfer c 

must bo I ' ■ ' ' 

1. Ii. R. 18 All. 146 
D.R. 23 1. A.1 

8. Tranefer by Hindu widow 

of part of ber estate — C naent of reitrsi ner. 
A limdu widow with the consent of A, tho then 
nearest reversioner, sold part of tho property 
inherited by ber from ber husband. A predeceased 
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HINDU LA-W— REVERSIONERS-con/,/. ' 

6. CONVEYANCE BY WIDOW WITH REVER. 
SIGNERS’ CONSENT— cmc«. 

the. wklow, and on her death B, C, and B were tho 
nearest rcveriioners, and they now sued to recover 
tho property. It appeared that tho sale was not 
justified by rircumstancci of legal necessity and 
that D had been born after the sale had token place. 
Held, that the sale was not binding on tho plaintiffs 
or any of them. MARunAMCxifu Nad as r. 
Sri’citasa PiLt-At . . I. Ii. R. 21 Mad. 128 

10. Alienation by widow and 

revoreionor — Sale in extculion of deereea for 

1 1T--.I.. _„1 ._:,L 


' by ber and tho reversioner for the time being can- 
I not have the effect of a sale by her and that rever- 
sioncr Moiiima Ciidsder Rov CnoWDinnii tv 
I GouAi Natu Dcy C}towDii0Bt .2 0. W.N, 162. 

I 7 REMOTE REVERSIONERS. 

, L Declaratory suit — Biyht of suit 

I — Btmote ItextraiontT—DetlaTatory dnrtt—VtttresX 
Iteteraioner, tnlereali of—Speet/ie HeUef Act (/ of 
I ]t77), ». 42. A declaratory suit by a remote 
' revcrsiooer, w)io would take an sbsomto interest 
IS maintainable m tho presence ol the immediate 
reversionary heir, who is only the holder of a life 
estate, under e 42 of the Specific Relief Act (I of 
1877) lahwor ifaratn v Jankt, 1 L. R. 15 All, 
132, dissented from Where the nearest rever* 
sioner precludes himself or herself from maintain, 
ing a declaratory action by omitting to sue 
witbin the statutory period and thus practically 
I concurs m an alleged improper alienation, tho 
remote reversioner is entitled to maintain tho 
suit. Gm'inda Pillai v Thyammal, 14 Mad. L. J. 
1'0'k followed AuivAsn Chandra UfAzvJiDiR v. 
Harinath Shaha (1905) . I. Ii. R. 32 Calc. 62 
B c. 8 O. W, N. 25 

2. Siater’a Hon — RemrAe reiereion- 

ory he>ra — Rriorify of heritrd>le riyhl—Pedigrua-^ 
Eiidence Act (/ of li72), a 8 1 aub-a. 5. Tho 
immoveable property of a deceased Hindu 
was claimed by tho pUiiitifis in right of their 
father S S as the nearest reversionary heir 
to tho dccceased on the death of his widow in 
189C Tho Subordinate Judge found on tho 
plainti&s’ pedigrees that S S and the deceased wero 
descended from a common ancestor seven decrees 
removed and that S S was the preferential heir. 
The JadKial Commissioner dismissed tho suit 
finding that tho appellants bad made no attempt 
to support the finding of the Court below and that 
they were not entitled under the pedigree filed 
by the defendants. Held, that tho decree of 
the first Court must bo affirmed, the endenco 
being sufficient to maiotaln it and there having 
bees misapprehension by the Court of Appeal 



: ( C333 ) 


DIGEST OP OASES. 
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HINDU LAW— REVERSIONERS— concfrf. 
7. REMOTE .REVERSIONERS-«wcH. 


nililo In cvklcnco flo fur an they conmted of de- 
dnrntlnnfl nbown to have been made or adopted 


8. DECREE AGAINST R'IDOW, EFFECT OP 
.... H^nd^t leidoto — 

of ilecree ngaimt widow in jxiiteision — Eeieratontra. 
A roTcrsIoncr euccccdm;; to an estate after the 
(lentil of the widow o! tho former o^n»c^ will be 
bound by a dccrco obtained against the widow. 

f iroridcd that there has been a fair trial of the suit 
n wluch such decree was passed. KaCama Natchtar 
3 Moo I. A. 543, «.nd 
Jlari Nath ChatUrju t. Jfolhur 2lchun Goswami, 
I. L. II. 21 Calc. 8, followed. Madak Mohan Lal 
V. AkbartabKcan (1905) I. L. R. 28 All. 241 

HINDU LAW -SEPARATE PRO- 
PERTY, 

■ Ac^ui$iUon$ out of 

ealary, primd facit separate property — .Suceeatfion 
Certificate Act {VI 1 of lSSO), s 19 — Dtscreiton of 
Court in granting eerltfUate. liloney connected 
vnth Insurance, the premia for which are paid 
cut of the salary of a deceased Hindu, is primd 
facie hia separate property. J/uAedeva Pandta 
T. Rama A’arayana Pandxa, 13 Mad L J 75, . 
followed. Wliere an application for a succession > 
certificate under Act VII of 1889 by tho widow of 
tbc deceased in respect of sneh money is opposed 
by his brother on the sole ground that the deceased 
was educated a* tho family expense, the certifi- 
cate ought to issue in favour of the widow. 
RAJAirJIA X. RAJlIAKBISKjrAYTA (1903) 

X L. R. 29 Iklod. 121 
HINDU LAW— STRIDHAN. 

Col 

1. Description and Devolutios op 


Stridhan 5334 

2 Gift or STRIDHAN . . . 6351 

3. Effect or UNcHASTirr . . , 6351 

4 PowBR TO DISPOSE OF Stridhan . 6351 
6 I'ARTmoN , , . 6352 


S« lIisDc Law — Contract — ^Husband 
ANoWiFK . X L. R. 1 Bom. 121 
. X L. R. 4 Bom. S18 
X L. R. 0 Bom. 470, 473 


HINDU LAW-8TRIDHAN-confcf. 

See HrNDH Law— Inheritance— Ditest- 

INO OF, ExrtPSiON FRoir, and Fobfei- 
TURE OP, iNHERirANCE— UNCHASTirr 
1. L. B. 26 Mad. 609 


1. DESCRIPTION AND DEVOUJTION OF 
STRIDHAN. 

nh ~r~, Definition of “stridhan”— 

Ihfferent classa of rtridhan—Woman married in 
/orw. The etymological import of the word 
stndhan, and the different views with which it 
13 regarded in the Eastern and Western schools 
of Hindu law, pointed out. The Mitakshara re- 
cogniies only one class of stndhan, and includes 
in that class all property acquired by a woman by 
inheritance. According to the last-mentioned 
authority, a woman’s stridhan, if she has been 
married by the Asura form, upon her death child- 
less, goes to her mother, her father, and their 
kindred, — i.e , to the sapindas of her father in the 
first instance, — and, failing them, to her mother’s 
next of km ; but if a woman has been married ae- 
cotding to one of tho approved forms, her 8tt,dbsn 
descends, upon her death childless, to her husband 
and his sapindas. Over stridhan acquired by 
inhentaace (so far as it consists of immoveable 
property; a woman’s power of alienation is limited. 
Tho Vyavahsra Mayukia idso considers property 
acquired by a woman by inhentanee to be stridhan, 
but classes stndhan under two heads— stridhan 
in a narrower sense, embracing particular species, 
for which a pccubar mode of devolution is pre- 
scribed, and stndhan generally (mcloding stndnan 
acquired by inhentanee), which descends in the 
same line as if the woman had been & male,— ».e., 
to her sons and (be rest,— and this notwithstand- 
ing her having left daughters. Authorities bear- 
ing upon the subject of stridhan considered and 
commented upon. Vijiaranoam v . LAJrsnmiAN 
8Bom.O. C.244 


2. Property given to a woman 

by a stranger— Jfayul/w — Inheritance — Devo- 
lution of suck property— ^Daughter's daughter not 
entitled to itSon's widow preferred as golraja 
saptnda. By the law of inheritance laid down in the 


S. Property of dai^htar be- 

queatbed to her by father before her mar- 
rlago. The property of a daughter bequeathed to 
her by ber father before her marriage falls inthin 
tho <»tegory of stridhan. Jodoonath Sircab o- 
Btissttmt Coowab RoV Chowdhby __ _ 

11 B. L. R. 286 : 16 W. B. lOS : 19 W. B- ZQi 

4 Gift by eon to mother for 

maintemmeo. A gift of money by a son to wi 
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( I>33G ) 


HINDU LA*W— STRIDnAN-c3«fl. 

1. DESCmmON AND DEVOLUriON OF 
srHIDII\N— coJiti. 

toolher for licf malnten\neo eorae* wilVin Iho drSoN 
tioQ of etriilhan in the Hinlu Uu*. Doorqa Koov* 
WAH r TtJOO Kooswin . 6 W. B. His. 63 

6. Property purchased or ac. 

<luirod by mother — Pmptrt'j iA\eril«<l hg 
from milKtr-^ttitertd of /finiu dauikter 
tn mother'i properly. A, a llinlu iriJovr. diei in> 



a'so poucssdi of a shira of a houso ani aoms Qor* 
emment paper, which hal been left to her by tho vill 
of her mother. The provMioni of the itt m queation 
belnj obicure, tho ptrtiei mtereitei unJer it had | 
referred their difficultiei to arbitration, ani by the 
award the arbitrators aUottoi to A the sharo of the 
house of nhieh she hai diol poiscisoi ** to bo hold 
byher iaaereraUyai aHiniudaoshlcr ina manoer 

i -»i., IT -j ■ 'i 1— •» 


the award gave her only the mteroit of a lliodu 
daughter, in the house, and that, as what a daughter 
Inherits from her mother does not become her 
stridhao, tho plaintiifs had no claim to the share of 
tho house. Paa^sissEX Lsha v . NoraNSiONET 
D USEE . . I, Ij. B. 6 Gale. 222 

6. Stndhau loheritad by 

daughter from mother— Pre/<rentiaf Aeirajoa 
death of davgUer. Stridhan inherited by a daughter 
from her mother passes on the daughter’s death to 
tho person who would bo the nest heir to the 
-mother’s stridhan. Where B inherited stridhan 



} HINDU LAW— STRIDHAN— con/f 

1. DESCRIPTION AND DEVOLUTION OF 
STRIDlIAN-onti , 

8. ^ Shares iu rillagas held by 


inglier uimiaea vaiiagiltut It. L'HtKnoe Utvaa 
Paisao , . _jL L. B. 10 AIL 197 

L. B. 16 I. A. 29 

0. — —i-Propertyaequlredby woman 

by iabsritauoe. AssorJing to dmiu law, pro- 
psrty acquired by a woman by inheritance is not 
to be olatsoi at stridhan. SE'taauaLaTiiiwuvL v. 
VaLiYSOi MoDtLi . , . 3 Had. 312 

10. _ Property acquired by a 

Hindu widow by adYerss possession A 
propjfty acquired by a lliniu widow by alrerse pos- 
session IS her stridhan, MontJt Cnti'iDER St'traL 
e Kisui Kaht SisviL . 2 O. W. N. 161 

Ih —I Properties acquired after 

her husband's death— Eerrr<ionef—Btfr<f«n of 
prjo/-— Wnore after tie death of a Huadn widow 
the plamtid claimed, as the rerersionary heir of her 
huibaoi, certain properties some of which were 
inheritoi Irom her nuihand and some acquired by 
beraftor berbutband’sdeatbt Held, that there u 
no presumption of law thst property acquired by a 
llinla widow after her husbanl’s death formsjpart 
of her husband’s estate. The question from what 
source the purchase-money oamo ii one of fact, and 
It IS for the plaintiff to start his case with proof 
aufiScient to shift tbs onus, proof at least of facts 
from which an mfereice can bi drawn Dssaisra 
Ksli Debi V. JaasDiswaa BaariACKSRTec 

,2 O. W. H. 197 

12. Husband's estate inherited 

by widow— Benare* lavj—Power of dtapositton 
of wiioie. Held that, according to the law of the 
Benares school, no part of her husband’s estate, 
whether moroable or immoreabte, to which a 
Hindu widow succeeds by inheritance, forms part 
of her stridhan or peculiar property ; and the text 
of Katyayans must be taken to determine, first, 
that her power of disposition over both is limited 
to certain purposes , and, secondly, that on her 
death both pass to tho next heir of her husbanL 
BauawAHOEEf DooBsr v Mysa Baee 

9 W. B. P. O. 23 ; 11 Moo I. A. 487 

13. ^Immoveable property in. 

hetitad by .niijtLQi' from son. According to 
ths Mitikshsca aid th.' Vivada Chlntaznoni, all 
proporly that a womau inherits does not thereby bo- 
oomesfidhan, so as after her death to descend to 
her heirs. Immovcah'e property which, in default 
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HIinJD LA-W— REVERSIONERS— concW. 
7. REMOTE .REVERSIONERS— coneM. 


Eible in evidence so far as they consisted of de- 
clarations shewn to havo been made or adopted 
ante litem motam by deceased members of the family 
touching the family reputation or tradition on the 
Eubject of its descent. To render a statement 


8. DECREE AGAINST WIDOW, EFFECT OP. 

________ Hxndv, tridoio— E^ect 

cf decree against widoto in posiejjion — Jleierstoners. 
A reversioner succeeding to an estate after the 
death of the widow of the former owner will be 
bound by a decree obtained against the widow, 
provided that there has been a fair trial of the suit 
in which such deciee was passed Katana Nalchtar 
•v.TheKaiahof Shivagunga, 9 Moo I. A. $43, and 
Ran Noth Chotl«T)«t v. Jfol/iur iJIohuw Gosvamt, 
I, L. It. 21 CaU. S, followed Madak Mouak Lai, 
V. Axbabyar Khak (1005) I. L. R. 28 AlL 241 

HINDU LAW-SEPARATE PRO- 
PBRTT. 

■ Acguisitions out of 

aalary, pnmd facte eeparate properttf—Suteestton 
CerlifUate Act {VII of 1SS9], $ 19 — Discretion of 
Court in grantina certificate. Bloney connected 
with insatance, the premia for which are paid 
out of the salary of a deceased Hindu, is prtmd 
facie his separate property. Mahadeea Pandta i 
V. Kama Narayana Pandta, 13 Mad X>. J, 7$, 
followed. "Where an application for a succession 
certificate under Act VII of 1889 by the widow of 
tbe deceased in respet of such money is opposed | 
by hU brother on the sole ground that the deceased 
was educated at tbe family expense, tbe certifi- 
cate ought to issue in favour of the widow. 
RaJASDIA V. RAMAKBISIIXAyYA(1905) 

I. L. R. 29 Mad. 121 

HINDtr LAW— STRIDHAN. 

Col 

1. Desceiptio^ Ann Devoxotios oy 


SnuDHAN 5334 

2. Gift or Stbidhajj . , . 6351 

3 Ettect op Unchastity . . . 5361 

4. Power to dispose op Stridhas . 6351 
6. pABTmov . , , , 6352 


See Htsno Law — -Coktract— Husbaho 
AUD Wipe . 1, L. R. 1 Rom, 121 
I. L. R. 4 Rom. 318 
I. L. R. 6 Rom. 470, 473 


HINDU LAW-STRIDHAN-cnn&f. 

See HrxDtr Law — Ishebitance — Ditest- 
rsQ OF, Exrxnsios from, and Fohpei. 
TFEE OF, ItniERirANCE— U ncRASTITY. 

1. L. R. 26 Mad, 609 


L DESCRIPTION AND DEVOLUTION OF 
STRIDHAN. 


-Definition of “atridhan” 


Different elassu of ^etndhan^Woman married in 
Aaura f^m.^ The etymological import of the word 
stodhan, and the different views with which it 
IS regarded in the Eastern and Western schools 
of Rmdu law, pointed out. The Mitaksbara re- 
cogmtea only one class of stndhan, and includes 
ID that class all property acquired by a woman by 
inhenlance. According to the last-mentioned 
authority, a woman’s stridhan, if she has been 
married by the Asura form, upon her death child- 
1?®®® f’O her mother, her father, and their 
kmdred, — t.e., to the sapindas of her father in the 
first instance,— and, faihng them, to her mother’s 
next of tin ; but if a woman has been married ac- 
cording to one of the approved forms, her stridhan 
descends, upon bet death childless, to her husband 
and bis sapindas. Over stndhan acquired by 
Inheritance (so far as it consists of Immoreable 


ing her having left daughters. Authorities bear* 
iDg upon the subject of stridhan considered and 
commented upon. VijiarAkoaii v LaSSnCiiAK 
8 Rom. O. C. 244 

2.^ Property given to a woman 

by & Btranget — Ufayutiia — /nheritance — Vtva- 
Itiiion of such property — Daughter's daughter not 
eidiUtd to t( — Son's witfou? preferred as golraja 
sapinda. By the law of inheritance laid down m the 
Jlayukha, a houw given to a married woman by a 
stranger to the family and her own earnings de- 
volve on her death as if she had been a male. The 
daughter-in-law of the deceased oirncr succeeds 
therefore, in preference to the daughters of a de- 
ceased daughter. Bar Nar'Iada r. Bhaowant^I 
I. L. R. 12 Bom. 605 

a property of daughter be- 

queathed to her by father before her m^J"* 


4. Gift by son to mother for 

maintenance. A gift of money by » son to W* 
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HINDU LAW— STRIDHAN— cjn/i. 

I. DESCnimO.N* AN’D DEVOLUriON OP 
SrniDlUN— conii. 


tnolher for her miintcn^nco comei within thodrfini* 
tioQ of Btridh&Q in the ilmlu law. Doonax Koo**- 
TfAii r TeJoo Koaswin . B W. R, Mis. 63 


B. - Property purchaaod or ao- 

Qoirod fcy mother— /’ro/xrf^ by 

rfjttjWrr from m>£Aer— Jniffgij 0 / //infu ifditfUer 
tn rnot^rr'it proptrty. A, & Utnla wiJovr. diei In* 
tojtato, Iranns her eurririn; aoni of her hntbiaJ’e 
elder brothers, a sister, snJ the hmbinl sni child* 
ren of ft deeossod sister. At the time of her death A 


ft’so possessed of ft share of & house and some Qos* 
eminent paper, which h\l been loft to her by the will 
of her mother. The provisions of the will in question 
boinj obscure, the parties interested under it bftd 
referred their ditBculties to arbitration, and by the 
award the arbitrators allotted to A the share of the 
house of uhich she had diod possessed “ to bo held 



6. Stndhaia inherited by 

daughter from mother— Pre/«r«/iXial \etrt]on 


of B. Himi Dovai, S^qb Sabjiaxa v Gbisd 
blVKEBJZS 1. Zl H. 17 Calc. 811 

~ r- ■ — daughter to 

as hetrstoex- 
-ilayukha law 
the llitahshara 

^n-hkh, and sot the Hayukha, is the pvamonnt 


HINDU LAW— STRIDHAN— <011// 

1. DESCRfPTIO.V AND DEVOLUT/ON OF 
STRIDHAN-cjnti. , 

8. ——Shares in villages held by 
wife of former proprietor— J/i/atjAara. A 


0. -Property acquired by woman 

by iaheritauoe. According to tlmlu Uw, pro- 
perty acquired by a woman by inhsntance is not 
to be classed as striihan. SEfaAaiXLATUsuuAL v. 
VALir.-roA McDiLi . . . 3 Mad. 3^ 

10. Property acquired by a 

Blodu widow by adverse possession. A 
property acquired byo Uinlu widow by adverse pos- 
session IS her stridhsa Momu CaatcEa SasrAt, 
v Kasui Ktvr Siuvat. . 2 O. W. N. 101 

IE — — — Properties acquired aftsr 
her husband's d^&th-^Repertioncr— Burden of 
preo/.— \7oere after tne dsatb o! a Hinda widow 
the plaintiil claimed, as the reversionary heir of bet 
husDAoJ, certain properties some of which were 
inbontoi from her busbAod and some acquired by 
herafter herhusband'sdeathi ISdi, that there u 
DO presumption of law that property acquired by a 
Hindu widow after her husband’s death formsjpart 
of her husband’s estate. The question from what 
source the purchase-money came is one of fact, and 
It IS for the p'.aintiS to start his case with proof 
suQicieot to shift the onus, proof at least of facts 
tram which an inference osn bo drawn ©AKarWA 
Kau Obbi c Ja3 adiswab BaortAOuiBiEB 

^2 O. W. N. 197 

12. Husband’s estate inherited 

by widow — Benures law — Power of d^s]>03l^ion 
o/ wtiaw Held that, according to the law of the 
Benares school, no part of her husband’s estate, 
whether moveable or immoveable, to which a 
Hindu widow succeeds by inheritance, forms part 
of her stndhan or peculiar property , and the text 
of Katyayana must be ta/cea to determine, first, 
that her power of disposUion over both u bmited 
to certain purposes ; and, secondly, that on her 
death both pass to the next heir of her husbaoL 
BauawAKDEEy Doobey v. Myba Bseb 

0 W. R. P. C. 23; 11 Moo. L A. 487 

13. Immoveable property in- 

herited by .'uothei' from son. According to 
ths Mitskshara aid the Vivaia Chintamoni, all 
property that & woman inherits doss not thereby bo. 
comestridhsa, soasa/rer herdesth to desooai to 
her heirs immoveab'e property which, in default 
of other intervening he rs, has been inhentoi by a 
mother from her son descends, on the mother’s 
death, not to her heirs but to the heirs of the son 
from whom she inheritol it. Pa.'fCHA'fD^o OrnAB 
r. hAmOAB Misses . j J. j . 3W.]^140 
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HINDU LAW— REVERSIONERS-tofic/rf- 
7. REMOTE . REVERSIONERS— cosdi. 

aa to the absence of attempt to support it. 
also, with regard to the plaintiSs’ pedigrees 
that although they were not family records handed 
down from generation to generation and added to 
from time to time, they were nevertheless admia- 
Bible in evidence so far aa they consisted of de- 
clarations shewn to have been mado or adopted 
ante lilem motam. by deceased members of the family 
touching the family reputation or tradition on the 
subject of its descent. To render a statement 


8. DECREE AGAINST IVIDOW, EFFECT OF 

Hindu. tndoMr — Fjfecf 

pj decree ojainst irndoio in jwsseesion — RewriioneM. 
A reversioner succeeding to an estate after the 
death of the widow of the former owner will be 
bound by a decree obtained against the widow, 
provided that there haa been a fair trial of the amt 
fa which such decree was passed. Katama Ifofchtar 
V. The Rajah of Shvodunga, 9 Moo. I. A. S43, and 
iBari Ifaih ChatUrju v. ilothur ilohun Gofioami, 
I, L. R. 21 Calc. S, followed. Uana^t Mouan Lai. 
V. i<KBacits. Tj. R. 2.8 AIL 241 

H IND U LAW-SEPARATE PRO- 
PERTY, 

- — . Acgutsttions evt of 

salary, prtmd /«»« separate properly — Succesnon 
Ceriificatt Act {VII of jSHS), « 19 — Dtscretion of 
Court in granting certificate. Sloney connected 
With insurance, the premia for which are paid 
out of the salary of a deceased Sindu, u frtmd 
fac\e bis separate property. J/nAadero Pandm 
V, Rama Rarayana Pandxa, 13 Mad L J. 75, 
foUoweA IVbere an application for a succession 
certificate under Act VII of 1839 by the widow of 
the deceased in respect of such money is opposed 
by his brother on the sole ground that the deceased 
was educated at the family expense, the certifi- 
cate ought to issue in favour of the widow. 
Raja.msia V. RAatAKIUSlCrAYTA(1905) 

L L. R. 28 Mad. 121 , 


HINDU LAW— STBIDHAR-. 

Col. 

1. DEscBipno”* ASP Devolctios qi 


SmionAX ..... 5334 
2 Cm ov STBtPius . . , 5351 

3. Evfect or UNcnasTiTr . . . 5351 

4 Power to dispose op Stridhae . 5351 

5 rARTmos . , t . 6352 


See nivDP LiW— C ontract — H rasAND 
AND Wipe . L L, B. 1 Bom. 321 
L L. R. 4 Bom. 318 
L L. B. 6 Bom, 470, 473 


HIB-BU LAW-STEIDHAH'-ct!. 

See HrNDtr Law— Inbebitasce— Divest- 
ing or. Exclusion pRoa, and Forfei- 
ture OF, ISUERITANCE— UnCHASTITF. 

I. L. R. 28 Mad. 609 

1 DESCRIPTION AND DEVOLUTION OF 
STRIDHAN. 


n.« “n Definition of “etrldhan”— 

Th^etenX datiu ef tirtdhan^Woman married in 
Asura f^rn^ The etymological import of the word 
stndhan, and the different views with which it 
13 regaled in the Eastern and Western schools 
of Hindu law, pointed out. The Mitakshara re- 
cognn«s only one cU«s of stridhan, and includes 
in that class all property acquired by a woman by 
inhentance. According to the last-mentioned 
authority, a woman's stridhan, if she has been 
married by the Asura form, upon her death child- 
less, goes to her mother, her father, and their 
kindred, — i.e., to the sapndas of her father m the 
first instance,— and, failing them, to her mother’s 


inhentance (so far as it consists of immoveable 
j^operty) a woman’s power of alienation is limited. 
The Vyavabara 3layuUha also considers property 
acquire by a wocoan by inheTitance to be stridhan, 
bat classes stridhan under two heads— stridhan 
10 a narrower sense, embracing particular species, 
lot which a peouliai mode of Sevolutlon is pte- 
scribed, end atridban generally (including stndhan 


commented upon. Vijiaranoasi v Lazsitujian 
8 Bom. Q. C. 244 


2. - Property given to a woman 

a stranger — MayulJta—Iriktrilance — Devo- 
lution of such property — DavgUtr's daughter not 
ealilfed to .Son'* widow preferred as gotraja 
Mpmdo. By the laW of inheritance laid down in the 


j. property of daughter be- 

queathed to her by father before her mar- 
rtage. The property of a daughter bequeathed to 
her by her father before her marriage falls inf»m 
the category of stridhan. Jodoonath SiRCAR v. 
Bossukt CoovAB Kof CnowDURV _ 

II B. L. B. 280 ; 38 W. E. 106 1 18 W. E 2o* 

4. Gift by son to mother for 

maintenance. A gift of money by a son to W« 
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HINDU LAW— STRIDHAN— canif. 

I. DESCUIPriON AND DEVOLUIION OP 
SmiDlUN— conii. 

tnolher for her miinten>nco comei rrithin thodrflm* 
(ioa of atriJhsQ in the IDnfu lau’, Doonaa Koov- 
TfAii r Tuoo Koaswaa . 6 W. R, ills. 63 

6. . Property purchased or as- 

QUirod by iRQthiT— Property in.^{rit*il 
djujWer front mithv—lnltrefl of Itinin ditu^hler 
in molher't property. A, a Utoia rriiow. ilioi in. 
tojUto, learm; her surririn; aoni ot her hasbani’s 
elder brothers, a sister, anJ the husbtnl and ebild* 
ren of a deceased slstor. At the time of her death A 


*. I 


bjrheriasereraUy ai a Hindu daughter ma otoner 
preseribadby the Hindu lair as prerslcnt'in Bdogil,** 
and allotted the Qovernment piper to her, ** to be 
tabea and enjoyed by her absolutely.' ’ la a suit by 


6. Stndhau loberited by 

daughter from mother— Prr/srenfiai Aeir«)on 


irom A, her mother, it was held to pass oq the death 
of P to the eons of A m preference to the obddtea 
of B. HoBi Doval Sisob Sabbaka p Gbisu 
CBBitDEB Moeeejee I. L. R. 17 Calc. 811 

7 daughter to 

“ ■ ' ' "as heirs to ez- 

■ ■ *' -dfoyBitAa law 

the Mitaksbara 

^which, and not the ilayukha, is the paramount 
authority in the Ratnsgiri DistrictJ, tie daughter, 
as to property inherited from her mother, takes an 
absolute estate which classes her as stridban and 
descends to her own heirs, t.a, to her daughters to 
the ciclosion of her sona Jaseibai p Sbkhba 
LlaRMBom. 612 


I HINDU LAW— STRIDHAN— con/ f 

1. DESCRIPTION AND DEVOLUTION OF 
STRIDHAN-cin/J. , 

8. — .. Sharoa in rillagaaheld by 

wife of former proprietor— JL/atrAa/’a. A 


0. ^Property acquired by woman 

by laheritanos. Assording to diniu law, p:o- 
pjfty acquired by a iresisn by in'isritinja is not 
to bo olassod as strilhtn. Sehoauilstusmual v. 
Valitk&i McDiLi . , . 3Idad. 812 

10. - - Property acquired by a 

Hindu widow by adverse poeseeslon. A 
property acquired byn Ilmla widow by airerss pos- 
session IS her stridhsn. Moniji Cao’tDea StsifAt. 
V Kiaui Ks.>rT Si^rtt. . 2 C. W. N. 161 

lU — ■ . ■ Properties acquired after 

her husband's death— ffewruoner— Burden of 
pr A)/ .—Wnere after tao death of a Hmda widow 
the plaintiff claimed, as the rarersionsry heir of her 
husband, certain properties some of which were 
tnhontod from her busbanl and some acquired by 
berafter herbusband'sdeath I Zfeli. thst there is 
DO presumption of law that property acquired by a 
Hindu Widow after her husband's death forms^art 
of her husband's estate. The question from what 
sourco tie purebsse-mooey oamo ji one offset, and 
It IS for the plaintiff to start his case with proof 
sulBcieat to shift the onus, proof at least of facts 
from which an mferanse can be drawn Oiehiba 
K ati Deei v Jacadisiwab BaortAcuaRrBE 

,2 O. W. N. 197 

12. Husband’s estats inherited 

by widow — Benorei law — Power of dispoiition 
of wiiow Held that, according to the law of the 
Benares school, no part of her husband’s estate, 
whether moreable or immoreable, to which a 
Uiniu widow succeeds by inhoritaace, forms part 
of her stridhan or peculiar property , and the text 
of Katyayana must be taken to determine, first, 
that her power of disposition over both is limited 
to certain purposes ; and, secondly, that on her 
death both pass to the nest heir of her husbaoL 
BaoowAVDEEf DooBEY o MybaBaee 

0 W. R P. C. 23 s 11 Uoo. I. A, 487 

IS, Immoveable propSTty la- 

beritsd by 'nuthei' from son. According to 
ths Mitiksbora aid th.‘ Viraia Chlntamoni, all 
properly that a woman inherits does not thereby bo- 
oomest'sdbsn, soasatter herdesth to descend to 
her heirs. Immovoab'e propstty iriicb, m default 
of other intervening he rs, has been inherited by a 
mother from her son descends, on the mother’s 
death, not to her heirs bat to the heirs of the son 
from whom she inherited it. Pa.Tcni'rovo Ojbab 
r. LiL50A.f Missra . ; d . 3W. B.140 
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miroU X.AW— STEIDHAIJ-_con<c?. 

1. DESCRIPTION AND DEVOLUTION OF 
STRIDHAN— con^tZ. 

14. Property inherited by sister 

ft’om brother — Lwo tn Bamlatj Pre«ief«T»cy. A 
Ristcr on this side of India, taking aa heir to her 
hrother, takes his propertj- as stridhan with an abso- 
lute pon cr of disposition o\ er it ; and such property 
upon her death passes in the first instance) to her 
daughters The sons of such sister have not a Tested 
interest in it as co-parceners nith their mother 
Property acquired hy a married noman by inbcrit- 
nuce mth the exception of piopeitj inherited 
hy a widow from her husband classes as stnilhan. 
and descends accordingly. Bhaskar Irimbak 
Acharya t. JIailadeb Rajtji . 6 Bom. O. C. 1 

16. Immoveable property in- ' 

herited by a married woman from her 
father. According to the Hindu lav of inhentanee, 
as received m the Bombay Presidency, immoveable 
property inherited by a married voznan from her 
father, whethei or not it be stiictly entitled to the 
name of stridhan, descends on her death to her own 
hciis, and not to her father’s ascendants according 
to That IS called the “melancholy succession.’^ 
An inheritance descending on a married nomao 
from her father must be classed as stridhan and 
descends accordingly. Navalbam AtmaRaki v. 
NAsnsisnon SiiiM<AVAVAR . 1 Bom. 209 

le. — - Gifts I>y husband to wife 

from motives of affection — OrvamevU for 
ordivary near Gifts of adcction given by a bus- 
band to his vife after marriage ace Atndhan, and it 
is not necessary to the proserv ation of their charac- 
ter as stridhan that they shou'd bo constantly worn 
If given unreservedly, they become the vife’a 
stridhan If ornaments appear to be ornaments 
nhieh a vnfc vould ordmardy voai in her station 
of life, and not those vliicb vould be purchased for 
use only on extraordinary occasions, such as 
marriages and the like, the pre«umption is that 
they are for the oidinaiy ufc of the wife and grven 
to her vithout rc'crv ation. 'Ihey vouhl therefor© 
bo regarded as gifts of aflection and would con- 
stitute stridhan, and would not be liable to attach- 
ment and sale for the satisfaction of the husband’s 
debls.*, Babha 1 '. Bishxsbto Dass BN. W. 270 

17. OrnamentB given to wife 


HINDU IiA-W-STRIDHAN-fonW. 

1. DESCRIPTION AND DEVOLUTION OP 
STRIDHAN— confef. 

and died in 1862. Under the terms of the deed, the- 
property then went to the survivor of the two 
grandsons, w ho in 1864 sold his rights and interests 
in the property. In 1865 the purchaser brought a 
suit and recovered possession from the defendants. 
Hu representatives now sued for mesne profits of 
the property from 1860 to 1865. Htll, that th© 
plaintifis were not entitled to mesne profits which 
had acecued due, but were uncollected, in the life- 
time of tho daughter ; that such mesne profits 
would go to her heirs, who would alone be entitled 
to them. Gdru Fbasad Roy v. Nafae Das Roy 
3 B. L. E. A. 0. 121 : H W. E. 497 


13. Grant to wife and her heira 

male— Devise by utdow to sons — Rights of daugh- 
ter. A Hindu granted eertain land to his wife C 
and her sons and grandsons for ever. C devised 
the land to her eon by will. Held, that tho land be- 
came the stridhanam of C, that the devise was 
inoperative under Hindu law, and that the land 
descended to C’b daughter. Bbvjakoa Ratj f. 
RAMAYAitsiA . . I. Ii. R. 7 Mad. 837 

20. — — ^ — - — Eight of daughter to 
succeed — In R Buit for land it appeared that it 
had been given to one S deceased, after her 
marriage, by her father. The donee died leaving 
her brother, defendant No. 1, her son (line© 
deceased), the husband of defendant No. 2, and the 
plaintifi, her daughter. Defendant No. 1 was in 
joint possession on behalf of defendant No. 

Held, that the plaintiff was entitled to tho land. 


2L . Enfranchisement of servica 

inam. Land which formed the emolument of tho 
office of moniegar was enfranchised m favour of a 
Hindu woman, who died leaving her sumving 
defendant No 2 (her husband) the plaintiff (her 
unmarried daughter), and two sons and two married 
daughters who were not parties to this suit. The 
plainliB sued to recover the land to which she 
dairoed to be entitled under tho Hindu law of 
inhentanee. Held, that the property belonged 
to the deceased aa her stndhanam descendible 


to licr after marriage or by her husband or kindred 
pass, according to the Mayukha, to the son and 
daughters in equal shares Ashabaiv Tver Ha/i 
ll AiimcTTrixA . I. D E. 0 Bom. 115 

18. Gift by father to daughter — 

3lt»ne jTpfls — /nfr<Tt/(incr A llmdu, by a deed, 
datcrl in ISlO, gave his daughter, a childless widow, 
an estaU for litp in ret tain property, vith remainder 
on her dentli to Ins brother’s graniNons ; thedsogb- 
ter VBS pit in pcM-t-^ion, was dispossessed m 1^8, 


I. it. E. ^4 Mau. Avv 

.See DflARANtrBAQADA Ditroamma V. 

^IRHAEU . . ■ I.D.E.2iaiati.^i/ 

OQ Enfranchisement in favour 

jf widow— DiyZd of ladow. Lands which had 
>ccn held by a deceased as 

vero enfranchi-ed after his death and sold by his 
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IIIWDI7 LAW— STRIDITAK’— 

1. DESCRIPTION AND DEVOLUTION OF 
STRIDHAN— 

thcg'nn .1 ■ ■ ■ ■ . ' » ■ 

estate. I I' • *’ ■ ■ *• • 

L L. U, Mau. 4T 

Ste SnAran r. NAiustMn sm # 

L L. R. 23 Uod. 48 note 

Sa Widow’s saTingB from tbo 

income of the husband's estate. A widow's 
savings from the income of her lirndcd estate are not 
hcrrtndhan; and if she has made no attempt to dis* 
po«o of them in her lifetime, there is no dispute but 
that they follow the estate from which they arose. 
Isnni Dctt Kotn r. HA^SDCTTI Koeuais 

L I*. R. 10 Calc. 324 • 13 C, L. R. 418 
L. R. 10 I. A. IBO 

24. ArrearB of maintenance due 

to trtdow. Arrears of maintenance due to a Hindu 
widow at her death do not neces.sardy rerert to the 
estate from which they were to be derived, on the 
ground that they were not wparated from the corpus 
ofthatestateduringher hie. ComiT or WaRMr. 

JIoncsscR Rov . • . 16 W. R. 76 

25. — InunoTeable property ac. 
quired from deceased uterine brother — 
Poutr of ahenalion-^Iluiband'i hofs Immove- 
able property acquired by a childless Hindu widow 
ftotnhet deceased uterloo brother is her stndhan and 
Btrfdhan with which the heirs to her husband bare 
oothiog to do. Over such property her control is 
abulote and animpcachablc, and the relations of her 
busbaadlureRo such rerersionary status in respect 
of it as will entitle them to sue to set aside an aliena- 
tion of It by her. MtrsiA v. Ptoas 

I. L. R. 5 AIL 320 

26. Purchase of immoveable 

estate with money received from husband 
—Proceeds of jetieUery A indow who received 
presents of moveable property from her husband 
from time to timeduriag their married life, alter bis 
death purchased immoveable estate, partly out of 


mKDF LATV— STBIDHAN-conW. '* 

1- DF-SCRIPTION AND DEVOLUTION OP 
STRIDHAN— Ccm/<f 

28. . - , Right of 8tep.Bon to inherit 

—Inimlonet to ttndionon. A Hindu \ridaw. 


decca^l had been celebrated in tho Brahma form.- 
Held, that tho plaintiQ was entitled to succeed. 
BiumtArrA r. Pafavna . I. Ii. R. 13 Had. 138 

29. hloToable property in* 

heritod by a widow from her husband — 
Derotution of such jireperti/ on the irtdetr’s deaths 
Moveablo projAirty inherited by a Hindu widow, 
if not disposed of by her, passes on her death to tho 
nest heirs of her husband, whether such property 
bo rcrarded as her stridhan or not. Harilai. 
HaRSIVAXOAS r pRASVALAVDAS PaRBUTOAS 

LI,.R. 16 Bom. 229 

See Bai Jaaixa f. BcAisnAXKAB 

L Xi. R. 16 Bom. 233 
and GonnADnaR Bqat f. CnAKPBABnAOASAi 

Z. I 4 . R. 17 Bom. 699 

SO. Devolution of etridhaa 

belonging to a cbildlees widow— Grandson 
~^o-tndctc— Husband's nepheie—Sapindas. A 
childless Hindu widow died, possessed of stridhan 


A. Al. AU ii XtUlll. 2x4 

52. HuBband’e nieces— StndA- 

anam — Bandhu. A Hindu widow, married accord- 


Q appeal decision of Hijih Court in s. e. 

L L. K., 1 Mad. 281 
- Widowed daughter with 


dumb son— Benya} school of late— Daughter'* 


aister’s daughter, and the second defendant, who was 
the adopted son of her maternal uncle, and the third 
defendant, who was the widow of her brother. _ The 
defendants having taken possession ofherstridha- 
oam property on her death, the plaintiffs now sued 
as heirs under the ILndu law for possession. 
Held, that the plamtiffs were entitled to succeed. 
Veskatasubraiiasiasi ChiEtn v. TnAYARAinrAn 
1. Ij. B. 21 Mad, 283 

S2. Succession — J/ifAfla laun- 

Tbe husband's sister’s sons arc preferential heirs 
to Ibebusband’s paternal great-grandfather’s great- 
grandsons in the succession to stndhan property- 

80 
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HINDU LA-W-BTRIDHAN— coti/d. 

1. DESCRimON AND DEVOLUTION OF 
STRtDHAN— confif. 

JIontTN PrnsnAD Nabaim Singh v . liisnEH Ki- 
snoBE Nabain SiNon , I, Ii. H. 21 Calo. 344 

03. — . — — Bistor-in^law— SuceciAi'on to 
ttridhan propcri'j. A childto&s llitidu wido’fr, who 
had l)ccn prcdL-ccT^ctl by her parents, iliod loar- 
ing stridhanam pioperty. Her brother's widow 
claimed to bo entitled to inherit that property, and 
sued to ciiforco her claim. that, whether tho 

luarriagcs ol tho dcccasetl and her mother respective- 
ly had taken place in a superior or an inferior form, 
tho plaint in was not entitled to inherit the stfidhan- 
am property in question. Tiiavammal r Anka- 
MAtAi MuD.u.t . , I. It. H, 10 Mad. 36 

84. ^Estate of married daughter 

in Btridhanam property mother. Under 
the Hindu law in force in Southern India, a married 
(luvnihtcr, who succeeds to her mother's immO^eablo 
slridhanam property’, takes a hro-interest only, and 
after iloath it pai«ea to ber mother’s heir. Ven* 
K<TARA.MAKRtSIINA UaO V. BnOJANOA RaO 

I, L. B, 19 Mad. 107 

36. — . Devolution of etridhan 

property— //mrfu faw, lUamd/je-^PresumfilioH 
a» lo fonn of marriage. Under tho Hindu Jaw- 
of Benares school, in tho absence of any evidence 
to tho contrary, a maniage must be presumed to 
have taken place in one of the approved forms; 
therefore, tho heir of a woman to her etridhan 
property is the nearest kinsman of her husband, 
and not of her father. Thakoor Deyhte v. !?«• 
Bnfi/I Ttam, 11 Moo. 1. A. 129 { Oojabai v. 
ShaJiajirao Malaje liaje BhoAe, /. L Jf. 17 Bom. 
114. and Qridhari Lai v. fJoiemmenl o/ Urnyol, 
7 n. L. n. r C. 41 .- lO W. U. P. c. . 17 . referred to. 
live VUttiUtwlaya cannot be referred to where the 
SIitaLshnra is clear. Jaqannatii Pbassu OtriTA 
t' Ronjit SiNon . . I. L. K. S6 Calo. 364 

30, 'Woman's estate apart Uroxn 

Strldhan — Dtivhdioti of, accordtn'i to JfaywlAa 
— Property inherited hy a nomna from a male 
otrarr— 7’rp/)crfi/ not of the cla.ii ro?7frf " etridhan 
pro)'er ” — i.’fivriion on 7ifr death to heir of hnt 
miiU otmer not to le ertended lo dndhnn In 


HINDU LAW— BTBIDHAN— fonW. 

1. DESCRIPTION AND DEVOLUTION OP 
STRIDHAN— eonfd. 

sense, the “sons and the rest ” take precedence 
over tho “daughter and tho rest.'' Failing 
both sons and daughters, tho heirs to “stridhan 
proper “ and “stridhan improper “ are identical, 
8a\o that as between male and female offspring 
the latter haio a picfcrential right as regards 
‘ ‘ stridhan proper,’’ while tho former have a similar 
right AS to ‘‘Rtridhan improper.” The author of 
tho Ittayukha, lilus tho author of tho Jlitakshara, 
does not regartl tho enumeration of spocifio kinds of 
stridhan in (ho old Smriti texts ha cxhuustiic. He 
includes under tho name all that by law becomes the 
projierty of tho woman, only (unlike tho author of 
tho Mitnkshara) ho ilislinguishes tho specific kinds 
oniiiucrated in tho texts from tho«o which are not 
so cnurocratttl for purposes of inheritance. In doing 
this It seems quite reasonable to lay down that, as 
regards that tlass of projierty which is emphatically 


husband or anv other relation, either on tho 
husband’s or the father’s side, but is her o\™ 
original acquisition. Such property is the a 

projwrtyjit isnottho husband’s property, my. 


applicable to such property at *'• 

RmvATiAT v. Bai ReWA I L L. E. 17 Bom. 768 
pv *i rrond* 


dectnno that prowrty which has been inherited 
b^ a woman should reiert on her death to tho heirs 


oi 11, eiiu i*i«i lull pu'-v.»v j. ...... ... n..AA 

only Bon of C and also tho step-son of D Unue 

tho wUlemral. loo.thM. of tho 

piien to the present plaintiff, and the rest i a 

dnkird between A onthoone handandDandron 

theother. E was the daughter of !>• SeWg 
D and £ acquireil A't share wwder a dcM oi 
dat«16th Jiin>J8C3. Ddicsl in 
previou'ly, leaving the pment defe « j^fant 
husband) and a daughter F, -ue<l to 

without issue in ISOl. Tho plaintiff ^ 

roeoverthe property which on i » tr^e 

Hell. (,•) that the settlement of 1S«) <>" 
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HINDU DAW— BTIHDHAN— 

1. DESCRIPTION AND DEVOLUTION OF 
STniDHAN— fofiM. 

con«tniction pATO to Dantl E & hfe-intcrest onlj 
in the eTcnt of their having no dcsccmlan*>?» but an 
c«tato of inhentanco otherwise, and that that 
disposition seas valid, and accordingly that in 
tho event which happened they took a henUble 
estate; (ii) that under the settlement ol I6C0 
and the deed of pft of ISfk*, T) and E took aa 
joint tenants with benefit of *urnror»hip»‘a»ii| 
not as tenants-in-common, and accordingly that 
D became solo full owner of the projicrty on Iho 
death of C, whoso husband thus acquired no title 
as her heir : (m) that F inherited the property, but 
only for a limited estate, and that the platnliif was 
entitled to succeed as heir to D, the last full owner. 
VmASAXoiTPa Sncrri r. RennAm Sncrri 

I. D. B. 10 Mad. ItO 

38. HuBband’fl younger brother 

of the half'blood — BnAher'tton of the detetue<l 
female otener— 'Spiritual htntfJ The prtnciplo of 
spiritual benefit doca not exclusively determine the 

... — IV. « 

' • liy. the son of 

• a preferential 

' tlf'blood of her 

husband. TToolsee Diss Seal v. Lccktsionev 
D assEB .... 40.W.N.743 

39. Property inherited from a 

female— DwceiU of elrtihaa. Amongst property 
n hich becomes stridhan according to the law of the 
ilitakshara is property inherited from a female. It 
is not the case that nhcro suvh strtdbaa has once 

tn *t.a /if AII/ZMSinrl whlCh 


Moo. 1. A. 139 ; Bkugvandeen Dodieir v. Myna 
Baee, IJ Maa. 1. A. 4S7 : Chotay Lallx.ChanHo 
LaU, Cole. 7U L-B G I. A 15, Phvhjr 

iStn^h V. J?cin;it <Sin^A, I. L. R 1 All. G6I . and 
Multu Vadvganadha Tevar v. Dora Siiujfta Tevar, 
/- L. B. 3 Mad. 290, referred to Dfbi Saiiai 
t'. Sheo Siuneeb Lal . I. Iv B. 22 AIL 353 

40. Immoveable proper^ in- 

herited by paternal grandmother from 
grandson — Milakshara law. Immoveable pro- 
perty inherited by the paternal grandmother from 
the grandson does not rank as stridhan and on her 
death devolve as such on her heirs, but devolves on 
her death on the heirs of the grandson PnvKAR 
SiKOH V. Rasjit Sccan . X D B. 1 AIL €81 

4X Property givento a woman 

after marriage by her husband’s father’s 
sister’s sou— inherifance. With respect to pro- 


X JLk IL 1 l.«w 


niXTDU LAW— BTBIDHAN— confi. 

I. PESCRfPTION AND DEVOLUTION OF 
STRIDILVN— con/d. 

42. Stridhan of childless Hindu 

widow — t^ucccfsion to etridkan. SenAU: The 
atridhan of a childlc's Hindu mdow, aceortling to 
the U« of the Western schools, goes to the collateral 
heipi at her husbund. in prefereneo to her oivn next 
of kin. TiiASoon Deyjiee r. Bilck Ram 

2 Ind. Jur. N. B. 106 : 10 W. R. p. O. 3 
11 Moo. I. A. 135 

43. iSucceasion to 

elridhan.^ Upon the death of a childless Hindu 


mutation <ii names was euuvieum me miiiui siavuur 
in the revenue records. A suit was instituted 
against S and hw son by C, on the aUegation that he 
am! J, who were collateral relatives ot the widow’s 
husband, were entitled, under the Hindu law, to 
succeed m moieties to the properties left by her as 
her stridhan, and clsinuog recove^ of possession of 
half her property. In defence, toe adoption was 
pleaded, and another plea was that the widow had 


up aetd, tuat, upou iub lauia luuuu, luu ^aui^iu 
was the heir of the deceased nidow, and as such 
entitled to succeed to her stridhan under the Hindu 
law. Thakocr Deijhte v Baluk Bam, 11 Moo. 
I. A. 135, followed. Mama v. Paran, 1. L. R. S 
AU. 210, distmmiisbed. CnasiFAT v. Szuba 

I. L. B. 8 AIL 303 

44. Property inherited by 

female — i^ucceMicn to eueA property. An estate 


45. Proper^ inherited by 

female from male— Laio applieable tu Camatie. 
The hlitakahara rule that property inherited by 
a female from a male is taken by her for only 
a lestncted estate, and devolves on her death 
in the line, if any exbts, of such male is appli- 
cable in the Carnatic. Chotaytall v. Chunnoo Loll, 
L.R.Gt. A. J5, referred to Mmc ViDUOAiiADnA 
Tevar v Dora Sisoha Tevar 

X L. B. 3 Mad. 290 
L.B.8X A.09 

48. Property inherited by 

daughter from father — .S’licceasicn to tueh 
properly According to the law of the Mitaksbara, a 
daughter’s estate i^erited from her father is, bke 
that of a widow inherited from her husband, a 

8g2 
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HIlfDU LATV— STEIDHAK’— con/rf. 

1. DESCRIPTION AND DEVOLUTION OP 
STRIDHAN— Cffn&f. 

limited and restricted estate, and does not, on her 
death, pass as stridhan to her heirs, hot reverts to 
the hejTs of her father CnoTAY Lu-t ®. Cnourtoo 
Lall , . . . 14 S. Ib R. 235 

22 -W. 11.406 

5. e. ON AFPEAL TO PfilVY CoUNCU, 

I. Ii. E. 4 Cftlc. 744 
L. H. 6 I. A. IB : 8 C. L. E. 466 
See, also, Deo PEnsitAD v. LirJoo Roy 

14 B. L. E. 245 note ; 20 W E. 102 

47. ZievediUton of fro- 

ferty. D, the daughter of one L, died childless in 
1866 possessed of certain immoveable property 
which she had inherited from her father L. L's 
sister N had one son A by her first husband P. P 
had a second wife B, whoso son K was the father 
of the defendants. After P'e death, his widow 1/ 
married again and had a son who was the father 
of the plaintiff The plaintiff m this suit claimed 
to recover the prtmerty of D from tho defendants 
who had taken ponession. He contended that the 
property having devolved on A through a female 
must continue to descend m that line, and that he 
V as entitled The defendants claimed as heirs of A. 
Slid, that on D'a death A was the nearest bandhu 
relation both of D and her father L, and conse* 
quently became full owner of the property On 
A ’a death the defendants, as sons of his half-hrotber 
R, became hia heirs and were entitled to the pro. 
petty Dalpat Nabotam v Bbaqban Ksoshal 

I. Ii. E. 6 Bom. 301 

48. Devolution of etridhan— 

DavghUrs, bclrothed and unbetrolhed — Deoolution 
of stridhan after first deioluUon A betrothed 
daughter is not entitled at her mother’s death to 
sliare in her stndban, but the unbetrothed daughters 
alone inherit with the sons D'hen stridhan has 
once devolved as such upon an heir, it does not con- 
tinue to devolve ns stridhan, but afterwards 
devolves according to the ordinary rules of Hindu 
law. Sbinatu GANQOPADnAYA V Sabbabiasoaua 
Debi . 2 B, H. A. C. 144 : 10 "W. E. 488 

40. ^ Property of 

davgJtler bequeathed to her by father before mamage 
— liiheTilance — Mother According to the Hindu 
law as current in Bengal, the mother succeeds 
to the property of her daughter beqpcatbed to her by 
her father bcfoio her marriage in preference to her 
husband. Sucli property fails within the category 
of stridhan. JuDcio>ATn Sikcar v. Bpsscat 
C ooMAii Bov CuowDimy 

U B. L. E. 280 ; 10 W. B. 106 
10 W. B. 204 

60. Impartible zamindnn — 

Cl/ irornnn to inijirtr/ii/r zamindari. If 
a woman succeeds to an Impartible zamtndarl, 
thutstote winch dc\olvta on her clcmiac u^ion her 
ton doc* not thereby become sclf-acqiiircdpropcrty 


HINDU LAW— STEIDHAN— conM. 

1. DESCRIPTION AND DEVOLUTION OF 
STRIDHAN— confcf. 

in the hands of the latter- Muttayan Chetti v- 
SaSOILI Vllbi PaNDIA CtaNNA Pawbiar 

I. L. E. 3 Mad. 370 

61. Mithilalaw— iS««easiOTi. The 

etridhan property of a widow, governed by the 
Blithila law and married in one of the approved 
forms of marriage, goes to her husband’s brother’s 
son ^ preference to her sister’s son. BACHtiA 
JiiAi' JtroMOsJnA I. Ii. E. 12 Calc. 348 

62. Stridhan of co-wife— 

of adopted son to succeed to stridhan of co-uife of 
hta adoptive mother. A son adopted by one wife 
may succeed to a co-wife's stridhan. Teevcoweeb 
CHATTERJEE V. DlNONATB Banerjee 3 W. E. 40 

63. Sowdaiek etridhan — Heirs of 

mfe Sowdaiek stndhan created by the husband 
descends not to his heirs, but to the heirs of the 
wife. Kassee CnoNDEB Roy CHOwnnny r. Goes 
EjauoEB Goono ... 10 W. E. 139 

64. Property inherited by a 

female from a female— ilfiteXs^ru—Penaras 
school of Law. Under the Hmdu Law of the 
Benares school, property which a wonmn has 


bad Bank 1. B. tt. 

sons were held entitled to succeed to ^eh property 

in preference toherdaughter. Shm 

7 C. W. N. 831 

gg — Milahshara— 

Proverta inherited by a female from a femaU— 
Berries School of Law-Property taken as he^r of a 
talttkdar under the Oudh Estates Act {/ of 1S6S) 
—Act I 01 JS69, 83. S and ll—Pov er of 
bon oier property bo inhenUd. Under the Hindu 
Law of the Benares School, there is no distinction, 
as to the nature of the estate taken, between 
property inhented by a woman from a m o, 
Ld property inlientcd by her from a female. 
In both ca«es she takes it, not absolutely as her 
slnihan, but for a ciualificd estate 
under the conditions applicable to s“eh “n 

.« <1- > lilt 

"/.‘t > « f ' f L/'zr 

.oWtd to property .» ‘“/,2rAct lof 
a talHkdar, under the Oudh Estates A 
ISCO). Held, that, notwitlistandmg Gio , 
of 8 S, which deCncs an bcir * ^ 

twrson who inherits property otberwi- j^^ ^ 
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.mNDTJ liA'W'-STRIDHAN--fonti. 

1. DESCKIPTION AXD DEVOLUTION OP 
STHIDHAN— confi. 

jirincfplcs UicI down Ly them in other caj>cs, boinf; 
tinwiUinjr, notwithstanding the strong language of 
Act I of ISfiO, to put a construction on it which 


of It made by her seas declared to be ino{wratiTc 
on her death, against the property in the hands 
of the heir to whom it had rcvcrtesl. Sitco Partab 
Bauadcr Sthou r. Allahabad Bank (1003) 

I.L.R.28 All 476 
8.C. Ii. R, ao I, A., 200 
7 C. W. N. 840 

58. Stop Biater’a eon — Ua<ja- 

Ihoga, Ch /!', t».3, JO, 3I,33,3S-39—Stnd/tan. 
fufeesiion fa—I/tuband's thltr IrolAer. Under the j 
Dayahhaga law a step-sister's son h entitled to 
succeed to a uoman’sstndAnnin prefereneo to her 
husband's elder brother Dasiubathi Kcndv v 
Urns JJtiLABt Kundv (19031 

I. li. B. 32 Calc. 201 
8.C. 0 C. W. N. U9 
57. ■ Fartitioa— J/«<itsA<ira — Joint 

Hindu familif-^S/uire of molhtr on partition. 
According to the HUalshara law, the share which 
the mother in a joint Hindu facnil) obtains on parti- 
tion, after the death of the father, of the joint 


hall y. CAunno hall, L. H. 6 I. A- 13 . 'J/uHu 
y odugonadha Tovar y Dora Stngha T<iar, I. L. 
B. 3 Had. 200, JHoAafccrr Fenkad y. Bamyad 
StnghpOO IV. B J92 , LoU/tel Singh y. Ba) Coomar 
Singh, 20 tl'. B. 336 , Sheodyal Ttwarn v Judoo 
2iath Teicaree, 9 IV. 1? 61 . JItmnngini Dan y. 
Kedar Nath Kundu Choudhry, J L B J6 Cole 
7SS { Btni Parshad v Puran Chand, I. h R 23 
Calc. 263 ; and Ganpal Boo y Ram Chandar, I. L. 
B. 11 All. 296, referred to. CnniDDU f Naubat 
(1001) I. Ia B. 24 AIL 67 

68. Daughter and daughter’s 

daughteTS — Savings or properly jwehased out of 
savings btj undow out of money atoarded to her by dccrts 
as maintenance — Slrtdhanam K, a Hindu widow, 
purchased property with money reeeiA*ed by her 
under a decree awarding maintenance made 
payable to her out of the rcrenues of a zamiD- 
dari. She never bad any right to or possesion 
of her husband’s estate, which was always in 
the hands of other persons, who were entitled 
thereto. K died leaving a daughter 3/ her 
Surviving, who subsequently also died leaving 
three daughters. The three daughters of M 


HINDU LAW— STIHDHAN— eonid. 

1 . DESCIUPTION AND DEVOLUTION OF 
STRIDIIAN— confi. 

aokl (he properfj' to pfaintifff, who brought this 
sail toe a declaratton that they were entitled to 
certain shares in the property and for delivery 
of the same. Tor the defence it was contended 
that the property in question was not the stri- 
dhanam of A‘, that A' had taken only a limited and 
qualified interest therein, and that on K'a death it 
dovoltcd on her husbanil's lincul male descendants, 
end (hat, in consequence, the sate to plamtills con* 
ferrpi! on them no title to tho property; Held, 
that tho property was K'a stndhansm, and, coaso- 
qucntly, M was, on her death, heir to it. 'There is 
no rtccesitary connection l>ctu cen tho limited nature 
of tho estato nhieh a widow takes in her husband’s 
property and tho interest accruing to her in the 
ineomo derived by her as such limited osvncr. That 
which becomes s-osted in her in her own right and 
which she can dispose of at jjleasure is her own 
property, not limitnl but absolute, esclusiro and 
separate, in every senso of the term, and devolves as 
such As, in tho pre-ent state ot tho law , the income 
weoinpletely dissociated from the corpus, there Is 
no presumption that savings or purchases with 
savbgs cflected by a widow- are increments to the 
corpus of tho husband’s estate and pass together 
with It All’ann T Vena%a, 7 L.B L’3 37ad 337, 
approved , siud'imini Dan v. The Admintdralor 
General of Dengnt, L B 20 1 A. 12, followed ; 
Itn pat Koer v il7u«unt«l ifamhuffi TToeram, 

L R 10 I. A ISO, distinguished ; Soorlah Doastt 
y Bhoobun Mohwn Keoghy, I L. R. IS Calc 
292, Ben% Penhai y. Puranehand, 7. A 77 23 
Cafe 262; Chhiddu v. Nauhaf, 1. L, 77. 21 All, 
67; and 8heo Shanlnr Lnl v. Debt Sahai, I. L 
B ZS All 46$, commented on. Field, abo, that 
as a daughter’s daughter is entitled to take (in 
preference to a daughter's son), the stridhanain 
of tbo grandmother, K'a stridhanam passed, 
on tho death of her daughter -V, to JF’a daugh. 
tors, who took only a limited and qualified estato. 
SUBRaWANIAN ChETTI V. AEUNACHELLAM CnETTJ 

(W5) . . . . I. L. B. 28 Mad. 1 

59. CO'WidoW — J/ifatAAira — 

ilayukha — Succession to stridhan properly of child- 
leas Hindu icidow-Co-Kidow preferred to husband'a 
brother and brother's son—‘'Sapinda," meaning of 
— Construction of tests, rule of— -Island of Bombay, 
auceesnon in. Under tho Ibtakjhara as also under 
the Msyukha as road with the Hitakshara, a co. 
sridow IS entitled to succeed to the elridhan property 
of a widow dying without wsae in preference to her 
husband’s brother or brother’s son. According to 
the hlitakshara defimtion of aaptnda, husband and 
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HINDIT DAW—SnirDHAir— fontf. 

1. DESCRimON AND DEVOLUTION OP 
STRIDHAN— eonAl. 

Clnirn'ii con«triicfio« of tho tcTt approv«L Lot- 
Ba}>ii6^ni v. ^ffluItiwrlKii, /, L. It. 2 Bom. 
SSS : Qajnhii r. Shrimnnt Shahajirao 
J?o;e BJiojJf, I. L. It. 17 Bom, 114, US, BocMn Jha 
r. Jiiffmon Jho, 1. L. It. 12 Calr. 3JS, A'nmaZwi 
iJartond v. Sripali Bandit, S B. L, It. 12, roferrcd 
to. Questions of the Hindu laxe of inheritaneo to 
property in tho Island of Bomlwy aro to 1*0 deter- 
mined m accotdaneo with the 3Utal_«h'tta, subject 
to the doctrine to bo found in tho MayuKha where 
the Utter differs from it Dut aa a penerat pnncipfe. 
tho Mitahshara and tho Jla^mkha should so con- 
strued ns to harmonize with ono another wherever 
and so far ns that is reason.ahlv possible Oa)ahat 
r. Shrimant SJinhajirao Mn}o}i Itaja Bhorlf, I. L It. 
17 Bom. 114, US. referreil to. Bat Kesspubst »•. 
Hcn'sr.sj Moiurji (1D06) I, Ii. R. 30 Bom. 431 
10 C. TV. If . 803 
s.e. L. R. 33 L A. 170 

60, - , . Af(l(tl.<harn— . 

Co~\ndoirf — BfCfasrd co'indoic — Slrtdhan jmperti/ 
of <^e deero.wd— diwn'iti'iip ro-»r»doir cn/id<d to 
siiecffrf — ycorfft fiinivinij 5<i;itnrf<i of the hv^hand. 
Aeconiinc fo the Mitakshsra a sumrinc co-w»doir 
is entitled to sueeeod to the .'/rWAun ywt'crtv ofKet 
deeeased co-widow as the newst surrisinj; 5opinda 
c{ the hutliand KjvreitsAt v. SnnTTATt (iOOSl 

I. L. B. 80 Bom 333 
01. - . Sister — MitoLihant — Stndha. 

tiam, detoliitton o/— Ji‘hr M/m jireeedcnte ortr 
nder’i son—Xature of fight Cndef thoMitaksham 
Law, where a woman not monied in any of 
tho approTcs! forms dies issuelcas, her ftridhanam 
ptopftty, in tho alvsene© ef nearct heir*. j-As-ses to 
tho Sister m preference to tho aister’a son. The 
llilaVshsTft la tho waTamnunt authority in this 
Presidency and in tlic ah«enee of a consensus of 
opinion among the eommcntalors, and where them 
is no evidence of usage to the contrary, the ceneral 
doctrine of 3Iitakshara Law must prevail over 
the Sroriti Chandnka. A woman taking etndhanam 
property of a deceased female by inhenlanee 
will take only a limited interest in such pK>i>ertv. 
Jf«Mnppi/</rt*/fja V. Amtnal, 1. L. It. 

21 Jfoi 5.^, <12, Tcfcnxxl to ^^ffemnus v LatcAmuna 
Beddi. 1.L.B.21 Jffld, lOfl, lOJ, 104. referml to. 
Baju Gwswajjy V. .\«MXSl Aw vx. (\fV06i 

1. 1. R. SO Uad 358 

03. . Foil brothers of husband — 

StridAnn — SuccWioa — Foil iroOlcr# of the AwsAnad 
ore tntidfd to succrrif in j'rtfrrenee to hit half- 
hretAfT!*— d/ilat*Aor<i. A Hindu widow died without 
is.suo loavinghersurviiing ono whole brother and 
three baU-hrothtrs of her dcceas^t husband t Utid, 
that under tho Mitakshara by which the jurtica were 
povemed. for the purpose of sueeessum to tho 
non-tcehniral ttndhan of a widow, who has died 
wiihoYiV iMue, tho wiiolo brother of her deceasnsl ' 
hnslwnd ts to lie preform! to bis half-brother. 
PxnsiATTA r Smi’KATr* (IPOfll 

I. lx R. 30 Bom. 007 i 


HITTDDr LAW— STREDHAIT— con/J. 

1. DESCRIPTION AND DEVOLUTION OF 
STRIDHAN— confi. 

03. — Succession — Sirt* 

dhan — Full brofAcrj of the husband are enlilted to 
tucered in preference to his half-brothers — MHalshara 
~~12indu Lair. A Hindu widow died without 
isauo leavinj her survirini; ono whole brother and 


without is-sue, the w hole brother of her dcccassl 
huslwndhtoboprcfcrredtohis half-brother. PaR- 
Mtrra r. SiiiDOirrA (IDOC) 

I. L R. 30 Bom. 007 


04, . 


. Hother of childless woman 


Sindhan — Propertjf of daughter received from 
father after mamaffe — Maurasi mularari tease, rent 
nomtnAl — --fftirtKlAryfi — DctWufioii of siridhan belong- 
ing ton childless ircinan. HTicn a wfli/rasi ana 
tn^arari lease of a property was pranterl by a 
father to his daughter after her msm'sge, reserv- 
ing merely the right to receive a woroinat swot 
Annually : Held, that under tho DayabJitgi tho 
interest in the pmpertv transfcTTeii to the dauchter 
under the lease waa her slnffAflii fflUing within 
the class .•JiiiifidAryir, and that on her dying 
tluldlesa her mother was entitled to inherit it in 
preference to her husband. Jvnon 
v- Bussent CeomorBoy Choirdhrg, IS If. A io/ : 
II £. L. It. 2S6{ Hurry ilohun Shaha t. 
SAonotun SAoAa, I. L. B. I Cate. 275t and 
Oopal Chnndm Baut r. Bam Chandra Pm. 
nwn.I, I. L. B. Cf! Cate. SlU referred ^ Rtv 
OorxT. BnuTTAcnAiusE 


65 . Property inherited by 

daughter from her father — .StrirfAan — Sueets- 
sion-^DcvelutioTi. Under tho Jlitakshara law, as 
interpreted in this Pirsldeney, the daughter talas 


eo! Pitridatta Ayaut^o Strl- 

Iban, succession to — San or married daughter, 
nrtfffeniial h«r — DoyohAoju — “ Baniia, meaning 
d. Under tlie Dayabhapa School of Hindu Law. *on 

slhe pretemiUal heir to a married dai^htcr to 

ntridatta oyivlula ftridhan, property of t^ mother. 

nio word “hiayu" m 

=. ii, para, I R. means an unniamed daughter, 

Topol lihutlaeharjee v. Barain Ctmn^ .f 'V m- 

/. i K. 13 C.k. IIS ; Id C. tr. i 
» C A y./5, followed. rBOSA>'SO Kruaw Bose 
•. SARATSnosni Giiosn (IMS) «ftCalc.80 

• 13 0. TV. N. 024 

07. Property to- 

len daughter, nature of interest UK n “ 
Mdhana—Baugh/er lalrt onty /•«"*<« 
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mNDTT DAW— STDIDnAIT— eonl.?. 

1. DESCRIFTION AND DEVOLUTION OP 
STRlDHAN— ccmtfJ. 

Inherited property is not tlridhanam and the cas« 
of a laaidcn dangnter succeeding to tho strfdAofiam 
property of her mother is no exception to this 
general rule. The maiden daughter so aneeeedinR 
taVes only a limited estate. The inclusion by 
Vignaneswara of inherited property in the definiHoh 
of stridhanam is not In accordance with other 
authorities and ought not to be accepted as law. 
Tiraian^apro Shdtt t. Hudrappn Shtlti, I. L. li 
J9 2lad. 110, followed. I’enlatarnma Ktishmt 
Jiao T, Bfitijanya J7au, I. L. It, 19 J/ad. lOT, not 
folloTs^. A’araaayyov. Vtnkayya, 2 Mad. L.!. 
liO, not follosTcd. Jasasisettt Soobttjdc r. 
MinprAi.A Hakitmayta (1909) 

L li. R, 32 Mad. 621 

■ 2 GIFT OF STRIDHAN. 

- I7ataro of gift of atridhan 


— J/Qintenanee, proiiaion jar. A gdt of atridhan 
is not equivalent to a provision for roamtenance. 
JOTIARA V. lUslUAW SlBDAJl 

I. L R. 10 Calc. 638 


. EFFECT OF UNCHASTITY. 


L Unchaatity as Incapaeitat. 

Ing woman from holding atndhan— in. 
Aenlonee and kttptntj of tlndhan Ptr 


keeping possession by right of inhentaoco of 
atri^an. Ga^oa Jati v. Ghasita 

I. L. B, 1 AIL 40 


2 . _ 


Inheritance. Unchastitydoes 

not debar a Hmdu woman from inhenting the 
tlridfuin property of her female relatives. Oanya 
Jati V. Ghasita, 1. L R 1 All. 4S, followed Bamnalh 
ToUtvaltro^. Durga Su7\daT\ Dibt, 1. L.B.4Cale. 
"" " ’ ’ L. R. 


4. POWER TO DISPOSE OF STRIDHAN. 

1. Power of married woman 

to dispose of atridhan— /mm<nw6fe properly 
tn<^ tlrtdhan. Under the Hindu law, a 
manned woman b at liberty to make any disposition 


niWDD LAW— STRIDHAN— wne/i. 

4 . POWER TO DISPOSE OF STRIDHAN— 

ecnCld. 

^ ; Milalthara — Joint 

Hindu family — Partition — Share of mother on 
partition. The share which is taken by the mother 
m a Joint Hindn family upon partition of the 
family property being her etndhan, ahe is capable 
of alienating it at her pleasure. Pal Rai v. Suba j 
iiAU(lOOl) . . . LL R, 24 AIL 82 

3 ■ — — ■ Saudaylk— Revert hy leiif— 

Power of ditpoeal subject to husband's consent 
— 47ufae Aertice— FriWi Saudayik stridhan is 
that which is obtained by a married woman or 
by a virgin in the house of her husband or of her 
father, from her brother or parents. Except in the 
kind known as Saudayik, a woman’s power of dis- 
posal over her stridhan b during coverture eubject 
to her husband’s consent, and without such con- 
sent ahe cannot bequeath it by will when she is 
survived by her husband, who b not shown ever 
to have consented to the will. Riur r. RAonn* 
NATn(lOOC) . . I. L. R. 30 Bom. 220 


6 PARTmON. 

pf . ..> I . 

^IniAan— Ft * . • > , 

skore— Parper » • • •• , 

Is a suit t 
against bis 
are entitled 

property a sum sulEcient to defray the expenses 
for tbeir prospective thread, betrothal and marriage 
ceremonies, such som to bo calculated according to 
the extent of the family property. A father’s wife 
is on such partition entitled to a share equal to that 


HINDtr LAW— SUCCESSION. 


Col. 

1. Gexxbal Rules .... 5352 

2 lUPABTlBLE PRorxitTT . . . 5354 

3 DisQUALiFicanoya . . . 5355 

4 Mitaxsilara .... 5355 

6. kIlSC£LI.ASEOU3 CASES . . . 5356 


See Hindu Law — 

CuSTOSl — ISHEEITANCE — SCCCESSIOK; 
hllTAKSHARA ! 

Databhaoa. 


1. GENERAL RULES. 

L — Bandlma— .SueceiAion Father's 
stsier'a daughter's son entitled in preference to pater- 
naX grandfather's sister' stem. It is a cardinal princi. 
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HmDU DAW— SUCCESSION— <-on«. 

2. IMPAHTIBLE PROPERTy— 

that the effect of the eompromi«o waa that a vested 


according to the rule of primogeniture and not to 
hU widow. Jtani JIftra Jiuirar v. Jfani Uulaa 
Auitvjr, L. R 1 1. A. 1S7; Corin'? Kriahna yaratti 
T. Abdul Qavyum, 1. L. R. 25 All. JJO,* Jlachtho 
Kvmrar v. Dharam Ihi, !• L. R. 2t ytH. Jl?, 
and Ram Shanlar Lnl v. Gantth Prasad, t. L. R. 
C9 All. 451, referred to Abdul M’abtd Khan v. 
Kuran Bibi, 1, L. R. 11 Cah. 597, di«tmcui*hcd. 
Harpai. Si>aii r. Lekrraj Kemvar (1909) 

I. Zi. R. 00 All 40a 

. 3. DISQUALIFICATIONS 

1. Dunacy— SuecMaion — J!oint//«ii'fu 
family — A member of a joint Hindu family. «ho 
baa acquired by hia birth an interest in tho joint 
family property, it not divested of that interest 
by luwcquently becoming insane. D<o Ktthtn v. 
Budh Praka‘h, I L. R 5 All. 609, folloned. 
Tibbejci S.U{ai f. MrnsJiMAn Uuar (1905) 

I. D R. 28 All. 247 

2, Murder— Uachastlty—J/ofArr, 

party to murder of her son cannot succeed as 
fteiV lo aucA son — Uncfcadily of mother no bar 
to her sxieceeding as heir to her <on — Deyradalton 
dots nof infofte Joss of j>roprteiarif rights. A 
notber, who has been a party to the murder 
ofber eon, cannot succeed by mhentanee to 
the property of such son. Under the blitak. 
shara Law, female heirs other than the widow 
are not precluded from inheriting by reason of 
uDchastity Kojiyadu v. Lalshmi, J. L. R,5JIad. 
149, followed Degradation, without exclusion 
from caste, does not involve loss of proprietary 
rights; neither has aggra%ated unchastity that 
effect. Per Wallis, J — The unchastity of the 
widow Is expressly laid dosin as a ground of 
ozclusioR m numerous texts, but there isnosoch 
authority in faiour of excluding other females. 
Degradation docs not affect proprietary ngbts 
of the degiaded person since the passiogofAct 
XXI of 1850 Per SakkaraX'Kair, J — ^Tbe 
mother’s claim to succession rests on conssogni- 
nity and not on religious merit, and incapacity 
to inherit duo to inability to perform sacrifices can- 
not therefore bo presumed. Text of Hindn law 
considered. Vedasijul v. Vedakayao a 5Iud uaab 
(1907) . . . I. L. R. 31 Mad. 100 

4 lIITAKSlfARA 

L Right of females to Inherit — 

Succession— J/if<iI’aAara — In the case of nindus 
governed by the Slitakshara law, no females, 
except those expressly named in the Hitat- 
shara as heirs, can iohent. A grand-daughter. 


HINDU LAW— SUCCESSION-confi. 

4. mTAKSHAH.h-eotield. 

therefore, cannot succeed to tho estate of her 
grandfather, Gauri Sahni v. RuII-o, 7. L. R. 3 
Alt. 45: Jagal Karain v. Sheo Dae, 1. L. R. 5 
** " " ...... ... 

Tfoy V. Sseta 
75, followed. 

iuinsauiHiii V. oiinea/i, i. h. ji. .'ll!. 3J9, Kallanna 
V. Pannal, /. £,. R. 14 Sfad. 147, and Ramappa 
Vdayon r. Arumagath Vdayan, 1. L. R. 17 Had. 
752, dissented from. Jacisv Nath r. CnAiiPA 
(ID05) . . . I. L. R 28 All 307 

2. — - , J7i’f<7ls5ora — Suc- 

cession — Right of females to inherit Under tho 
Hindu (aw of the Benares School females not ex* 
pressly named in the Mitakshara as heirs do not 
inhent The son’s daughter, not being so named, 
IS therefore not an heir to her grandfather. Gaur 
Sahai V. RuHo, 1. L. R 3 All 45 ; Jagat Xarain v. 
Sheo Dae, I B. R 6 All 3f 7/ J?amanan/f v. iSargi'an*, 
1. L. R 16 All. 227, and Koomud Chunder Roy v, 
Seetalanta Roy, 11' R. Sp. number F. B. Rulings, 
75, followed Otrdhan Ball Roy v. The Bengal 
Goeernment, 12 .l/oo 7. A. 415; Lalshmanammal 
V. rirutenyrnfa, I L- R 5 Mad. 2il ; Karasimma 
V. .Vanpintmol, 7. L. R 13 Mad. 10, and Ananda 
Bibee w Koumit Lai, 7 L. R. 9 Cak 315, referred 
to. Dansidhar v. Ganeshi, 1. L R. 22 All. 83S; 
Kallanna v. Ponnal, 1. L. R. It Mad. 149, and 
Ramappa Udayan v. Arumagalh Udayan, I. L. R, 
17 Mad. 132, dissented from. Nanki v. Gsttsi 
S aAKEAR (1906) . I. L R. 28 All, 187 

3. — — stridhaa — Mitakshara — Sucess. 

sion—Udd, that the stridhan of a Hindu woman 
governed by tbe Nitakshara law would, on her 
death without issue, go to the sons of her hus- 
band’s sister id preference to the sons of her 
own sister GsVEsa Lal r. AJCOrnA Prasad 
( 1906) . . . I. L R. 28 All 345 


5 MISCELLANEOUS CASES. 

L - — Ralayam or Folllen — Succession 

to. ImparlibiUty — Grant of sanad under Reg XXV 
of ISO; — Effect of — Lincnl primogeniture, tchen 
^ate held in eo.parcenary — Maintenance, amount 
of — Prity CouRcif, jiraefice of, to interfere^icilh 
amount settled in 7ndia The question irbether 
an estate is subject to the ordinary Hindu Law 
of succession or descends according to the rule 



Falsyam. It has retamed its impartible character 



( 6367 J 


DIGEST OF CASES. 


{ 6363 } 


HINDU LAW— SUCCESSION— contf. 
6. MISCELLANEOUS CASES-con«. 


co-parcener nearest in blood, but on the nearest co- 
parcener o! the senior line. NaraganU v. VcBlola- 


I 

^ , . 10 C. W. N. S6 

in 2 ,^ , Grlhast Qoshalns — Succession 

—Custom — Adoption of chela by inrfow of deceased 
GosAain. The plamtiS set up a custom as preva- 
lent amongst the Gnhast Goshains of Hardsrar 
and other places adjacent in the United Provinces 
whereby the widow of a deceased Gosham was 
entitled, with the concurrence of the elders 
of the sect to adopt a chela and successor to her 
deceased husband. Held, on the evidence, that such 
custom was not established. Ramalakshm* Ammal 
V. SivanantAo Perumaf Sethurayar, 14 iloo I. A- 
S70 ; Khuggtnder A'aram Chotedry v. Sharupgir 
Oghorenath, I, L R 4 Calc. S43, and Qot'ind Doss 
V. Ramsahoy Jemadar, J Fulton 217, referred to. 
Semhle. that the sect of Gnhast Gosbains living 
mostly m these provinces at Hardwar, Dehra Duo 
and other adjacent places are subject generaUy 
to the ordinary rules of Hindu law. Collector of 
Dacca v. Jagat Chunder Oaiwamt. I. L. R. 23 Calc. 
CQ3, referred to. Cimajju Om v Diwvk (190C) 

I. L. B. 28 All 108 

g, Kutchi Memons — Succession — • 

Sons cdminislerin^ the property of deceased father. 
Among tile Kutchi Menjons, who are governed by 
Hindu law, the sons as heirs are entitled to the 
estate of their deceased father, subject to the pay- 
ment of his debts. They are, therefore, entitled 
to take possession of their father's property, to 
administer it, and to pay debts without being 
liable to account to the Court otherwise than as 
heirs. Yeerasokkaraju v. Fapioft, I. L R.26 Mad. 
702, followed. Haji Sadoo v. Aixt MAnoMGP 
(1004) 

I. L B. 30 Bom. 270 

4. Woman’s estate— Succession 

— Form of marriage, proof of — Brahma and Asura 
marriages, essentials of. A marnod woman of 
the Kavarai caste (audra) having died issue ' 
less, t)io question arose between the bus- 
band ond the parents of the deceased aa to who 
was entitled to succeed to her jiroperty. The 
evidence atiowcd that at the mamago of Uie de- 
ceased woman, the Vivaha hotnam and the snjdhn- 
pnthi were not performed and it was argued for 


HINDU LAW— BUCCESSION— cemeW. 

5. MISCELLANEOUS CASES-concM. 
the parents, that in the absence of these ceremonies 
the marriage was not in the Brahma, but the Asura 
form and that the parents and not the husband 
were entitled to succeed to the property. The 
evidence also showed in that community it was not 
customary to perform these ceremonies. It ,was 
also proved that the j'ewels given to the bride 
were given as presents to her and not as bnde-price 
and that the father when giving his daughter 
decked with jeweb, pronounced the sloka, appro- 
priate to the Brahma and Daiva forms of marriage: 
Held, that according to Hindu Law, it must be 
presumed in the absence of evidence to the contrary 
that a marriage was in the Brahma form. Such 
a presumption cannot be made when it is shown 
that a certain community have till recently been 
following the Asura form of marriage. Though 
in this case tJie Court will not presume that the 
marriage was in the Asura form. The Asura form 
of maniage is not approved even for the Sudra 
classes. The distinctive mark of the Asura form is 

the payment of money for thebnde, as theabse^e 

of such payment is of the approved forme. The 
offerings and ceremonies necessary to constitute 


or vnthout others, a criterion of the mteniioa lu 
enter into the contract of marriage, but it cannot 
be rehed upon to prove that the marriage was in 


HINDU LAW— USUBY. 

2 Kate of Interest — AcfXXFT// 

otl85o. Act XXVIII of 1855 did not^ 


does not affect or supersede lae rules oi 
Uw aa to interest. Hamt a Max J t v. Meiux Avad 
Haji . . • • ” Bom. O -tv 

5 ATTiniint of interest recover- 

aljro-/7if«rMt ezeeeding principal. 
law. interest exceeding in amount the ^ 

cannot bo recovered at one time. Act ^ . 

1855 has not, by repealing a. 1.. of Regulation 
1827 or otherwise, altered this rule of the f ^>^1“ '* * 
KncsruLcOAND Lalcuasd r. 
lUai KnisirxABUAT t-. a 23 
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HINDtr LAW— USTTRy— <«««. 

Ste Katari ms Rijnj r. AWAiuiiBRAT 

3 Boxo. A. C.11 

4. Interest exceeAii'S principal 

^tJtuTylava—AdXXVIIIol ISSS—Cmtrad Act 
(IX of IS72), t. 10. Acconlinf! to Hindu Uw, 
« Arrears of Intcrcst'moro than tufBcicnt to donWo 
tho debt arc not rccorerable, and the law 
upon this point was not effected by tho Act 
(XXVIII of 1855) for tho rei>cal of tho usury laws, 
nor bv 8 10 of tho Contract Act. iSernhlc ; Iho rule 
of limdu law in question baa^ not propctlj 
anything to do with the logabty or fflegahty of any 
contract, but is rather a rule of lunitatioru Raai* 
coxsoY Audicarby v JontraL't!. DtJtr 

L L. E, 6 Calc. 807 : C. L. B. 204 

6. - Inlerut tititJinj 

pnncipol— J/ad. lltg. XXXIV of llW.^Regula- 


0. ■ Inieral <xt*«dntg 

principal— 21ed. Rig. XXXIV of 1S02. WTiero 
part payments were made on a bond, and credited in 


7, IvliTiil exutdtng 

principal By Hinda law the amount recoTorablo at 
any one time for interest or arrears of interest on 
money lent cannot exceed the principal , but if the 


Sadder Contt to the contrary orerrtiledL Dbo^vv 
Jacaksath V. Nabayas Ram CbaSDRA 

1 Bom. 47 

8. Bamdupat, rule of— /nfereaf 

exctedxng prmcipoJ — ^Tho Hindu law ruleofdsmdu- 
pat does not operate when the defendant is other 
than a Hindu. Naxchabd Hansra/ v. Bafctsaiizb 
BcsTAStBHAi L Ij B. 3 Bom. 131 

8. - interest— Bole of 

damdupat icAen appltealU — Mortgage— Hindu ere- 
dtlor claiming interest from a debtor not a ifindu— 



imTDtr LAW— USUBY— conW. 

Iff contended that tho defendant being a Hindu was 
bound by the rule of damdupat, and could not claim 
as interest more than the amount of the principaL 
Held, that the rule ol damdupat did not apply ; and 
that ihe pJaintiff was liable to the defendant {or the 
whole amount. The rule of damdupat only applies 
when tho debtor « a Hindu. Dawood DunvEsn v. 
VcLLOBODAS PunsnoTAJi L L. B. 18 Horn. 227 

10. — ... Damdupat— 

Bond purporttng to be executed in adjuetment of 
postd^f — Prmcipoi /or tbs purposta of damdupat. 
In tho case of a bond purporting to bo executed in 
adjustincnt of a post debt, tbo principal for the pur* 
pose of tbo ruto of damdupat is the amount of such 
bond, and not the balance of the unpaid principal ac* 
tually adranced on an earlier bond. Per Jexkiss, 
C.J . — Neither the text", the commentaries, usages or 
the cases forbid the conversion by subsequent agree- 
ment of interest into capital, nor is there any such 
prohibition Involved in the rule of damdupat as it 
has been formulated. Sukalalv. BabuSaiuiabam 
L L. B, 24 Bom. 305 

IL I Jnlereat — Rule of 

damdupat— Bohnee of principal actually due at 
date of suit — Part paymenis of princtpal. The 
rule of damdupat limits the arrears of mterest te« 
coverable at any one time by the amount of principal 
remaining due at that time Daososa Shsvakdas 
V RAStCHAXDBA I. L. B. 20 Born. 611 

12. — Inlereal exceeding 
^ncipat — Utury— Contract The rule of Bndu 


dbby . I.L.B. 1 Calc, 82: 24 W.B. 100 
pRAX KiusnvA Tawary v Jaou Nath Tbivedt 
2 O. W. N. 603 

13 Interut exceeding 

principal — Suits brtu.'een Hindus in mofusstl — Act 
XXVIII of lS55,a 2 In suits between Hindus in 
the mofussil, interest exceeding the prmcipal may be 
awarded. Ret Karaix Sd.gr v. Ram Deix Sixon 
I. L. B. 8 Calc. 871 : 12 C. L. B. 680 
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j-i iITDTT I»A\V— U & U itY— CCS tl. 

Way of interf«t to the amonnt of the ririn'‘ipal. docs 
not apply to an amoant roccverabic m execnlioo of 
the decree of a Gnl Court. BaLERKirra Bbal- 
ciuyDRa r. GoraL nactre^ATn 

L luE-lBom. 73 

Ste R \«acnAVT)B.i c. Bitncu-to 

L I.. R. 1 Boo. 677 

16 . J/ert;e;e — Pay~ 

nent ta i;ra!n — IltU, that the rule of 


X. xi. JA. .... a>uiii. iui 

17t triti 

J/cftjiij'e fo t/ilt rml i« ^rt piym/V 
c/ la.VW.' — R/n/»»«»i ».7 taJertd to le pu-i fcjr norf- 
ff3jcr (Ctry y'eir The danKlnpat rule applies tn all 
ca.<e« as between Uindu debtors and cretlitors both 
in respect of simple as abo of mortrsre debts. (2) 

It dees not, howerer. apply where the mortraceo has 
been pUeeiJ tn poe'<s>ion, ami vs accountable for pm- 
Cts receirfil by him as a^amn the mterc*t doe. (3) 
But where the*e profts are by the terms of the bond ' 
reeeired for only a pcrtioa of the iflterC't oa the ' 
tnort^c" debt, the general rule of damdopat will 
poTem »uch iBOttrsce accounts. Sc'CDXBXBai r. • 
J'avxTx.'T BKrfcUt Xiocoirot ' 

I Ix B. 24 Born. U4 

18. , . InUrf*t — KnU ef 

dan-fitpil— JfoetTeye. The rule of daredupAt ap. 
phrt to mortsa?rs where no account of the rents 
and profits has to be taken BsLRRtsK^A BiBiiir 
llxEt Gonvo . , L B. R. 16 Boct. 84 

19. - tmimtl frre^^.my 

ynacipil— J/fct/iy' fnt«»artica». The rule of 
Hindu law which declares that interest exceolinc 
in amount the principal sum cannot be rccoecred at 
any one time r* not applicable to mortgar* iran'ac. 
tiotia NituTaN pis BaB.\/i r OrsesP-wt bin 
Kcisnsxji ... 6 Bom. A. C 157 

50. . InifTt’t trrtfi- 

iij jrtnnpnl The rule of Hindu law that intercut 
beyond the amount of the pnncipal run cannot be 
reeoTcred at any one time applies a« wtH to mort- 
gage tran<actions a« to other L^r.^ But where the 
trortgasee enters into pne^-s-ion of the mortgared . 
property, ami in taking the accounts betsreen the i 
raortgagif and mortgagee crcslit is gireo to the I 
Utter for the rents artd profits rcceiretl by him a.s j 
agaimt the pTmcipal and interot due, abos'e I 
rule cannot equitably be appIiesL XvxnrBnat I 
PxSACTtXSD r. SICLCTIASD IIlR-SmaSD ^ 

6 Bern, A. CL 196 i 

51. . . Bale r/ j 

cUm-fapit — J/ocfgrg*. A mortgagee is entitled 


HUsDU BA’W’— USURY— ecstf. 
Bccofdingtotheruleof damduput, the mortgagee’s 
claim mnsi be limited to double the pnncipal 
amount. A*ai\a5bii Pa'uzneh^i r. J/af-VinJ 
/IimcXoBif, S Bon. A. C. J5d, eiplxiaed. G tN-gstl 
DiUBMonAR 3lAii.tSAJDET c. Kesh STE.VV GovtyD 
KcLcxrx.iB . . I. lx R. 15 Borx 6SS 

2S Bk 1( cf di-fs- 

put — Ap^Bcnbiliiy cf t'e Taf-^J/ertjvrT', t*e t/mt 
cf tc.licA tnolr ci» afccmst euTTfaf nfCfzry. The 
operation cf the rule cf damdupat is excIad-Hl 
inaU mortgage*, the term.s of which necessitate the 
eai-tcnce cf an account current between mortgager 
and Eortcagoc, whatcrer the state of the acoiunt 
may be. Girs/sk Gbirmi-ilrTr x. ^<*‘./tmjr (rOoW, 
1. L. B. JS Bon. as, overruled. Gorxt Rxjicitas- 
DEx r. Gaxcxbxm .Vnaxo Shet 

I. Ix Bs 20 Born. 721 
23. .1 ■ Dii»-i»;*ii— 

J/ertgig'— iiu^iTify to tteeovnt—Decne on rtcr'/'r/* 
— F«rt.‘.er inlrrfii frxsvt d lif ef tnil to Jeertf crietJ 
ly tKe Ccvr1-~-Di<rctim ef Coxrt—Cir^ Pfxcciirt 
Caie 1.4(1 XIV cf s- S'’P. Where umler the 

terms of a mortgage there is a liabdity to account, 
the rule of damdupat does not apply. The Ua as 
laid dorm m Copcl r. Ga^'^imn (/. L, B, 

7H) IS oot Lcuted only to eases in which at date of 
amt an account between the mottgaror ami tn'Srt- 
gager u actually kept. In a suit h-rought by a 
icortgagec a^nst lus mortgagor (both parties bring 
Hindus) the dccrev onleresl the defnaisnt to pay 
interest from the date cl suit to drerer up'nthe 
toul fouml deeafter applnaglhe rule cf diraduMt 
at the date cf suit. It was ohjeetol that this ©pier 
of further iDtorrstiiolatod the ruV of damilopat. 
llell. that the lUseretionary pswrr a« to awaking 
rotcrestcon'erTedon the Courts by a 5.''>9 cf the 
Osd IVoeeJure CMe (.Vet .'CI\ ol lss2l nty l» 
eicrei-'cd mthout reference to theUw of d^ 

Uno-iosnCT Hjivn . 1. 1. B- 22 Bojn. 86 

24^ /aterr-t erccc/- 

ing pnan’jol— Jf«rf,rv« traassrfios. Bril, in » 
ca-se of dcp>*it for rclemption cf a mertgage, that 
the principal aryl an e<pual sum lor intere**. wa« tj—- 
eicnt and that no more interest rtvjVl accrue during 
the Tear of grace, as the Uw prohiUtesI inten^. m 
ciceisofthepnacip.d. Sheobakt r. Dhif.^T^ 

.oo» ... . 2 ABT.Pt.lI,lM 

c »5 ItUrfi rrccri- 

tnX ' fx^ne,pA~RxIr tf 

fTOWmctio*.*. .kecording to the Himlu law cl ilan- 
duiat. interest exceolisg the prwicipd sum leu. 
cannot be reco i rtcsl at any one lime. Ca.«cs Iwantu 
npon the Fubject cf damdupat. and how far ami 
when that Uw M applicabV to Ic^sm* np.-.n mortgage, 
reviewed ami conisderck NaRaras *■. -^s^L 


to have interest addM tn the pnitcipiU at the rate 
ftipuUtnl in the raortgage-iiecjl, am! to appeopriale 
the rent* ami pref t» received by him in or towards 
Mti*!acti.>n of »a<-h interest, tut after such apprtv 
pnalion. il the amount ef interest Hue on the 
mortgage exceeds the amonnt cf principal then. 


28 . - 


9 Bon. 83 
. /«f/Tr*f fjeerf- 


rn»»**rtrowe— 5«a /or forrdo*xr<. In 
foteclc-urecf an cquilaWe mortgages 
the tixiatia could not recover Interest to an , 

ex ud ing the principal tun lent 5 t-e m 
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damdupAt being apphcablc in a ca«o of a mortgage 
byalltnciu «hcro no account of rents and profits 
i? to be taken. Gasp AT PAvnenAso r. Adaiui 
CADAP nAi . . . L L. Ik. 3 Bau. 312 

27. tjcttrd- 

ing pnnei}<al—Jtule of ifmifcition. 

In a suit the assignees of the equity of redemp* 
lion for possession on payment of the mortgage 
money: Ihli, the question of the period for nhich 
interest was to be allowed was therefore to bo deter- 
mined by Act XV of 1S77. the Act in force at 


28. — — /nferesl rccotcr- 
aUt at anyonetime, amount of — Damdupal, rule of 
— .4cf A’.Vr//f of JSi55— //igA Court, Ortfinary Ori- 
ginal Citif Juntatefion. The nitu of Hindu law. 


Ordinary Ongmal Civil Juntdiction. Act XXVlll 
. * • ' • -n •«-- -ate of interest 

lotbtng m that 
of datnduMt 

■ • Iltrachand, 5 

' )BIX CnospEB 

BA^^^rIUEEV RoMEsnCncrsDEaUnose 

1. L. K. 14 Calc. 781 

29. Interest — Rule of 

damdupol — Account directed b'j decree ii* mortgaye 
suit betueen Hindus — Interest for periods before, 
during, and after, the six months alUiued bg decree 
for r^emption \Vhcro a mortgage decree, in a 
suit between Hindus, directed an account to be 
taken of what «as due to the plaintiff for pnn* 
cipal and interest, the latter to be computed at 
the contract rate for sis months, provuleil lor re- 
demption on payment of the amount due within the 
SIX months, and directed in case of default of pay- 
ment (hat interest due bo added tolhepnncipal 
sum, interest thereafter to bo computed on the 
ageregsto amount at G per cent : — Held, that in 
taking the account the rule of damdupal was rightly 
applied to the interest accruing on the mortgage 
debt both prenous to and during tho six months 


HINDU LAW— USURY— conW. 

Jxxm allow td in the account, the application of such 
mfo has (ho effect of preventing the aliowanco of 
any further interest, not only for the period ofsit 
months allowed for redemption, but also subse- 
quently without limitation of time Ram l^xYE 
Audicaby V. C.UXV CiiPBN Dey 

I.L. E. 21 Calc. 840- 

30. Intered — .1/oW. 

gage. Decree on — Damdujiat, rule of— Report of 
Regidrar, Con/?rma/ion of. WTicre tlio mortgagee 
obtaiRotl the usual mortgage decree, and on tho 


KA«a V AnuiKi LaU Dasr, I. L. R. S3 Calc. P'U, 
(otloued. Lau Beiiaby Dctt i>. Thacomomev 
Dassbb . . , I, L. E. 23 Calc. 899 

Kaaayb Lau. Khas V Axusd LallDasi 

L L. E 23 Calc. 903 nota 
Bcooobax CntrxpBR Roy CnowDimv v PbaK 
CooMAREc Dasseb L L. E 23 Calc. 906 note 

31. ■ ■ — ■ — — . Rule of damdu^ 

pal— Mortgage by MaTiomedan to Hindu— Assign^ 
ment of mortgaged, land by mortgagor to Hindu 
assignee — Suhsegueni suit by mertgoges agaifut 
assignee — Interest A, a Mahomedan, havuig m 
18C0 mortgaged certain land for ROl to S, a Hindu, 
'• • — a » ri Hindu. 

‘St duo OR 
Bor» than 
jscquently- 
pnncipal 

and R209 for interest. A did not appear. O con- 


amount. The rule of damdupat did not apply in 
this case to the ongmal mortgagor, who was a 
JIahomedan. He charged the land with a debt 
which included principal and interest, and he and 
his land were liable for both. He could not by any 
assignment prejudice his creditor or rednw the 
amoxmt due to him, nor could ho by assigning his 
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HINDU LAW— USURY— concW. 

land to a Hindu free it from any cba^ tiiat 
existed on it at the date of the assignment. 
Habilal GmsiiAKLAt, t>. Kaqaii JzmAM 

I. L. R. 21 Bom- 88 

82. — Bttfc of dam- 

dupat — Mortgage — Original mortgagor a Hindu — 
Assignment of mortgage to Mdhomedan pureAcuer 
— Suit hy Mahomedan purchaatr for ted^jAion — 
Iluls of damdupai how far apjitedble. A Hmda 
mortgaged his property in 1&13 to a Mahomedan for 
R150, v.ith interest at 12 pet cent pet annam. On 
the 6th April 1880, the Hindu mortgagor’s mterest 
Stas sold to the plaintiS, who svas a Mahomedan. In 
March 1893, the plaintiS sued for redemption, both 
parties to the suit being Mahomedan. Held, that 
as long as the mortgagor xras a Hindu (t.a, until 
1880) the rule of damdupat applied, and that as 
soon as the interest doubled the principal, further 
mterest stopped. The sum of fiSOO rras therefore 
the full amount of debt for xrhich the land could be 
charged and hable In the hands of a Hindu debtor. 
But on the 6th April 1880 the plaintifi (a Maho* 
medan) became the debtor The rule of damdupat 


tercat at 1112 per annum from ttie date of his pur* 
chase (6th April 1880) until payment Au SaszB 
ti. SmBJi . . . L L. R 21 Bom 65 

83. Damdupat ” 

rvlt-~^lnapphedt)iUly to <<m< governed iy Tranter of 
property Act {17 of 18S2). The "damdupat’* 
rule is inapplicable to cases o! mortgage governed 
by the Transfer of Property Act Bam Kanye 
r. Colly Churn, J. L. R. 21 Calc. 841. referred to 
Madbwa SiDttASTA OtfAimn Nidhiv. Venka- 
TAKAMABJTTLU NaIDO (1903) 

I. L.R.20 Mad. 682 

34. Interest — Damdu- 

pat — ^Interest accrued due not ejected by the rule of 
damdupat, PlaintiS adraoced H7i4to the defend- 
ant. The ^hole of this sum was repaid by the 
defendant The plaintiS then sued to recover 
B33.9-2, bemg the amount of interest over the 
amount from the date of the loan to the date of 
its repayment. The defendant raised the plea 
of damdupat, alleging that no sum was due as 
principal at the date of suit, so none could be 
recovered by way of interest. Held, that the claim 
should be alloned ; since the rule of damdupat bad no 
appheatiou to a right that has already accrued. 
*lho rule of damdupat docs not divest ngbts that 


HINDU LAW— WIDOW, 

1. IsrsnEST IS Estate op hesbabo— Cbh 
(a) Bt Ibhebitabcz . . . 6367 

(t) Bt Deed, Gift, on Wni . 6372 


HINDU LAW— WIDOW— cojitd. 

'2- Power op Widow— CoL 

( а ) Power to Compromise . . 637i 

(б) Power op Disposition or 

Alienation .... 6371 
(e) Power op Adoption . . 5401 

3. Decrees against Widow as rephe* 

SENTiNo THE Estate, or Person- 
ally 5401 

4. Disqualieications — 

(a) Re-uareiaoe .... 5417 

(b) UNCflASTItY .... 5419 

(e) Miscellaneous . . . 5433 


See Act XXI of 1850, s. 1. 

I. L. R. 28 AIL 233 

See Hindu Law- 


Adoption — 

Requisetbs fob Adoption — 
AurnoRixr ; 

I. L. B. 30 Calc. 065 
I. L. B. 20 Med. 027. 881 


Who may ob may sot adopt t 

I. L. R. 20 Bom. 520 
.LL.R. 27 Bom. 492 


Alienation— Alienation by Widow. 

L L. B. 29 AIL 881 


See Hindu Law— C oNXEAca>— H usband 
AND Wipe . L L. B. 0 Bom. 470 
See Hindu Law— Ojnxeaot— Neces- 


Debts . I. L R {20 Bom, 206 
See Hindu Law — Endowment— Succss- 
BIQIt IN Manaoement . 3 W. B ISO 
3 Bom. A. O. 76 
I. L. R 2 Calc. 365 
I. L. R. 9 Calc. 760 
L L. B, 20 Mad. 421 
See Hindu Law— Family Dwellls'o- 
HOUSE. 

Inheritance — Special Heirs — 

iiALEs— W idow i 

MaintenAnci: — Eight to 31ai.vteN- 
ANOE — 

Sons' widow ; 


Widow; 

Partition — Right to Partition — 
Widow ; 

Eeveesionees j 


Stridhan; 

Vested and CtoNTiNOENX Interests. 

I. L. R. 29 Calc, 61 
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HINDU LAW— ’WirOW— fo««. 


HINDU LAW— WIDOW— conW, 


See lIixDTi Wii>ow. ‘ • 

See Likd Acgrismox Acr.ss. 31 axd 32. 

I. L. R. 24 All. 189 

See Lettehs or Admixistratiox. 

8 Bom. O. C. 140 
I. L R 2 Calc. 431 
L L R. 4 Calc. 87 
6. C. W. N. 345 


See LnnTATiox — QrasTiox or Leitta. 

Tiox . . L L, R, 29 Calc, 664 

See LnoTATios Act, 1877 , Arts. 125, 140, 
141. 

See OxTTS or Pnoor — HrsDO Law — 
Auexatiok. 


See Probate — Opposttiox to axd Reto* 
CATios or Grast. 

I. L. R 11 Calc. 492 
L L. R. 21 Cole. 697 
See Witi. . I. L. R. 30 Bom 477 


tVttt. — C oxsTBccnox or W'nxs — 
Abophox L L. R. 28 Calc. 499 


gift to widow — 

See Uofov Law— Will— C oxsTnocnox 
or Wills— Vested axd Coxtixoe.xt 
Lttsbests » I. L. R 29 Calc. 699 


power of widow j power of 
disposition or alienation— 


See Hrxntr I.iw— W ild— Coxstbcctiox 
or IViLLS— A doptiox, 

I. L. R 28 Calc. 499 


1. INTEREST IN ESTATE OF HUSBAND, 
(a) By Ikherttaxce 

1. Rightofwidowinhusband'a 

property— KejiifraOfm of name. A widow under 
the Hindu law u entitled to mccoed to her bus. 
band's property, and to hare her name registered 
as proprietor. Deefo Debia v Gobixdo Deb 

10 W. R. 42 

2. Estate taken by widow — 

Life-eelette. A widow is entitled by law to a life* 
estate in her husband’s property. Girdharee 
Sixoa V KooLAmn, Sixon 

6 W. R P. C. 1 : 2 Moo. L A. 344 

3 . ■■ JmmoreabU fro- 
periySolure of rtght. A Hindu widow has an 
a^Iute right to the fullest beneficial interest m her 
husband’s property inherited by her for her life. 


1. INTEREST IN ESTATE OF HUSBAND— 
Conid. 

(o) BT IxnERlTASCE— ConfJ. 

taduaxi Vexkata Scshaya r. Jotsa Narasix- 
QAiTA ..... 3 Mad. 116 

4. Poesesstonof.and 

furfilion brfireen, eo-widova of estate hfl by their 
deceased husband. Possession of the estate loft by 
their deceased husband was taken by two n-idows of 
a deceased Hindu, who, being childless, had before 
his death adopted a eon, to whom also, by will, he 
bequeathed his estate. The adopted son died soon 
after the testator. Ifeld, that the widows had a 
possessory title or interest in the estate, notwith. 
standing that a preferable title might exist in 
others throogh the deceased legatee ; also that the 
estate, being jointly held by them, was partible, 
and either widow might maintsm a suit for partition. 
SnxDAR t). pasBATi . I. Xj. R. 12 AIL 61 
L. R 18 1. A. 186 
6. - 1 . ChiJdUss trtdoie 

— Milayhara law — Quali^ interest. A child. 


6. Widow siuceediny 

tn default of male issue^^ualtfied tfUtresl. A 
widow, who succeeds to the estate of her husband ia 
default of male issue, whether she takes by mhent* 
ance or by sutTieonhip, does not take a mere life, 
estate ^e whole estate is for the time vested in 
her, though in some respects for only a quahfied 
interest. She holds an estate of inheritance to her* 
self and the heirs of her husband; and Upon the 
termination of that estate, the ^ropert^ descends to 


7 Childless Jain 

widow— Separate property of husband. A childless 
Jam widow acquires an absolute right in her bus* 
band’s separate property. HarxabiI Pebshad v . 
Uaxdo. Das 9 . . L L. R 27 Calc. 678 

8. Right to divided 

property According to the Hmdu law, a widow 
cannot claim an undivided property. Rewas Pee- 
SAP r. Radoa Bibee 

7 W. R P. C. 85 : 4 Moo. I. A. 137 

9. ■ Right of \ridow as 

to vested property of husband under a will. The 
doctrine oi the liindn law that a widow sncceedmg 
as heir to her husband cannot recover property of 
which he was not possessed does not apply s^en the 
husband has a vested interest under a wtl or deed 
the actual enjoyment being postponed. Hueso- 
SOOXDEET DeBEA CHOWDSBAXZE r. RaJ%ss^ 2E 
I^»EA . . . . 2 vr E. 321 
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HINDU LAW — WIDOW*— confi. 

1. INTEREST IN ESTATE OF HUSBAND 
^-eonid. 

(a) By Inheritance — eontd- 

10. Interest of Hindu 

viidow m Jixisband'e property, poicer of disposal of, 
as agairut reierstoners. The widow of one of the 
brothers of a divided Hindu family, governed by the 
Jlitakshara law, does not acquire an absolute inter* 
est in her husband’s separate estate; but only such 


HINDU LAW— WIDOW— conW. 

1. INTEREST IN ESTATE OP HUSBAND— 
conld 

(fl) By Inheritance — contd. 

1®* — Widow's estate 

in moveables inherited from her husband — Liability 
of such property for her debts after her death 
Under the Hindu law in force in the Presidency of 
Bombay, a widow inheriting from her husband, or a 


11. ; — Smi by reiKTston* 

ary heir— Hindu widow — Burden of proving owner- 
ship of the husband through whom title is made. It 
ia incumbent on a plaintiS suing as the reversionary 
heir ol a Hindu proprietor, who has died leaving a 
widow, to show that the property claimed m the wit 
and found m her possession has vested m the hus- 
band. There is no presumption of law arising 
where the late husband possessed considerable 
property, that property found to be in the possession 
ol the widow alter his death must have been in- 
cluded in that which belonged to lum unless she 
shows that she obtained the property from another 
source. Ran Buai Bahadur Sinob v. Indarfal 
Enron . . . . I. L. B. 26 Calc. 871 

L. B. 26 L A. 226 
4 0. W. N. 1 

See Daehina Dedi v, Jaoadisiiwar 

BnuTrACHABJEE . . 2 C. W. N. 107 

12. I Trustee — Daugh- 

ter’s estate The title of a Hindu widow to her hus- 
band’s property, though a restrictive one, is not in 
the nature of a trust. Queere Whether by the 
Hindu law current in Bengal the interest of a 
daughter in the estate of her deceased father is of the 
same nature as that of a mdow. Hcrrydoss Dorr 
f. UrroORKAc Dossee . 6 Moo. I. A. 433 

13. Pouerofhu^nd 

to cut down by deed wife’s absolute estate to a li/e- 
inlcresl. Where a Hindu wife is entitled to an ab- 
solute estate m certain property, her husband can- 
not cut down her interest to a lifc-intcrcst any | 
dowl which he may make. 3Ioni>u Choxdbr 
Roy f. DuROA Monee . . 23 W. B. 184 

14. —f Liability'of heir for debts 

left by widow. By Hindu law a widow is 
aUo%viil,duTinghcrlifctiroe,to makethe fullest uso 
oftbou-ufructoflierhuabaiid’s estate ; but wbat- 
Cl or part of it she leaves behind at her death becomes 
the property of the next heir, and is not iiablo for 
her debt*, unless such debts have been con- 

tract. <l under legal necwsity and for the brnelit of 
the citau CIH.T.DBABV1 .YE Debia t‘. Brody 

0 B, 684 


therefore her personal property liable in their hands 
for her debts. Bai Jasina v. Bhaishankab 

I. L. B. 16jBom. 233 

See Karilai. Harsiyandas v. Pranvalavdas 
Parbhudas . , I, L B. 16 Bom. 229 

16. Savings or accumulationB 

by widow. One if died in 1872, leaving him 
surviving his widow F, and a grandson G, and 
a daughter-in-law. The widow {F) on her husband’s 
death became entitled to a widow’s estate m hifjoi- 
moveable property, and accordingly entered into 
possession and management thereof. Under certain 


• ’ , i jjef estate, 

R 1,787-10 3 
s death, K 
s gran^on 

and the reversioner expectant on the determination 
of F’s widow’s estate, and on her death had 
eucceeded to all the immoveable property as 
the right heir oi her husband ^Y._ The question 


as his heir, 
recover it as j 
to show it to 
to give it to 

Rivett-Cars _ , . . ' 

Bombvy)v. Ji ' f 

AcolunulationB. The right o| 

a Hindu widow to the incomo and Bccuroulations o 

; but 
after 
thers, 
OV f. 


uw rigiiv » Vou 14 Calc. 801 

Bbououton . • 1. Xl. Al. 

10. Acqulaltions by 

biobifify of property purchased by her for 
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HINDU LAW— WIDOW— <on{J. 

1. INTEHEST IN ESTATE OF IIUSBiVND— 

Cunli. 

(■?} J?r IxiirsiTAXCB—esn/iii. 

— LiniiMy 0 / h<lr to foy \ndo\p'« dthU — Povtr to 
bcrrotc tnoncy on fttunfy of t^late. Tlic property 
acquired by a Hindu widow by purchase, with 
moneys borrowed on her own ereilit, ii liable to bo 
Bold in satisfaction of her debts. ^Vhcits a Hindu 
widow has acquircil property purchased by moneys 
borroweil on the crc<lit of her husband’^s estate, 
it is equitable that tlio heir of the husband, who 
takes in succession to her, should not be permitted 
to take such acquired property freed from the lia- 
bility of satL’fying a debt contracted by the widow 
to enable her to make the acquisition, and if the 
heir claims to take the acquisition, ho is bound to 
satisfy the debt. A Hindu widow may encumber 
her husband’s estate for her own maintenance; 
con«equcatly, it seems that, if she can derive do 
incoma from tlio estate sufTieient for her mainten- 
ance, there being no funds for culdration. she 
would bo at liberty to borrow money, on the secur- 
ity of tbe estate, for the purposes of cultiration and 
proTision for herself. Oodev Si^on v Puool 

cin3D . . . CN.W.ie? 

19, ____ — Money advanced by widow 
— Fruumpfion <u to \lsb<<ny hvAbani'a property. 
IThere Hindu widows acquire property by ad* 
vasclng money during an interval when they 
ate out of possession of their deceased husband’s 
estate, the money so advanced cannot be presumed 
to be a part of the proceeds of that estate. 
GoBJJfB CntrsnEs JIoaoosiDAB V DcruteEaKnas- 

23 W. B. 126 

20, — Funeral expenses of 

widow — £»a5ifiiy of huiband’a ««a« for »vch 
expenses. Under the Hindu law, the estate of the 
husband is hable for the funeral expenses of the 
widow ; her stridhan cannot be charged with each 
expenses. Sadathiv v. Dlmlvbat, J L H S Bom 

referred to. r.ATAMmaKD v jA>iiEBaiAi5D 

I, Xi. B. 22 Som. 818 

21, . Benta of untnoveable pro- 

perty — Execvlion of decree for money — Apjdica- I 
lion for receiver of rents of imiTmteoWe pro- I 
j>crty of deceased Bindu in Ifte hands of hts iridoir I 


widow’s estate, such rents not beiog asset's of the 
deceased, but the personal moresblo property of the 
widow, and this even if the decree-holder bad not, 
as in fact he had, agreed for consideration not to 
execute his decree agamst the moveable property 
of the widow. KAl>^o Dai v Lacy 

I. !>. B. 19 AB 236 

22. — — Migration by widow of a 

BUbject of French India to British India — 
Aryutsilion of domicile in ^ilish India — Character 


HINDU LAW— WIDOW— contd. ' 

1. INTEREST IN ESTATE OP HUSBikND 
— conld. 

(aj Bv fsircRtTAKCE— concilf. 


the property inherited by her from her husband 
will bo held by her according to the enstomary 
law of French India. JIailathi Anni v. Scb- 

BARAVA Modauab ( 1001 ) I. Ii. B. 24 Mad. 650 

23. Compromise— Ifidou>—E^ec< 

of Compromise enfered into by a Hindu female with 
limited estate. Held, (hat a compromise made by 
a person holding a Hindu widow’s or Hindu 
daughter’s estate in the property of a deceased 
husband or father is not binding on the reversioners, 
even though it has been followed by a decree of 
Court; the reversioners can only be bound by- 
decree made after a full contest in a bond ^e 
litigation. Goiind Krishna Karain v. Khunni 
Lai, /. L. B SP Jll. dST, followed. hUHADCi v. 
Bii©EO(l£>08) . . L li. B. SO AJl, 76 

24. Mukaddam's estate— IFidow 

in fwsession of husband's ulale as mfertor pro^ 
prtrtor — E^ett of enlargement of estate of inferior 
proprietor by action of Government. An under* 
proprietor, whoso status was described by the term 
** mukaddam” died, and his estate devolved upon 


possessed, was still a Emdu widow’s estate merely • 
the action of Govemmeot had not the effect of 
making her a zemindar with a title independent 
of that which she derived from her husband. 
Keech v. Sandford, 2 IT. ds T., 7th Ed 693. 
lefetted to by Btajo-ey, 0. J. Ka&hi Prasao v. 
Iada Kukwab (190S} . I. Ii. B. 80 AIL 490 

25. Bight of residence — Attach- 


right and cannot be transferred. Sueb right can- 
not be attached in execution under a. 260 of the 
Code of Civil Procedure Salakshi r. Laksh- 
stAYEE (1908) . . I. D. B. 81 Mad. 600 


(6) By Deed, Girr, on Will. 

26. - - Devise by will — ITtdoaj’s es- 

tate — named icoman. The rule of Hindu law by 
which widows take only a quaLGed estate m their 
husband’s property has no appbeation to a devise 
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HINDU LAW— -WIDO-W— con/i. 

1, INTEREST IN ESTATE OF HUSBAND 
— conH. 

(h) Br Deed, Grpr, oe WttL—eonId. 
benefit ” — Interest in property of husband. A deed 
of arrangement and release in the English form, 
between members of a Hindu family in respect of 
certain joint estate, claimed by a childless Hindu 
widow of one of the co-heirs in her character of 
heiress and legal personal rcpresentatiTe of her 
deceased husband, declared that she was entitled 
to the snm therein eicpressed as the share of her 
deceased husband “ for her sole absolute nse sod 
benefit*' HfW (reversing the decree of the Supreme 
Court at Calcutta], that these words were not to 
perform with receive the same interpretation as a Court of equity 
. . expenses for ,a England would put up on them, as creating 

the marriage, maintenance, and support, according ^ separate estate in the widow ; but that the deed 
to the family usage of my three daughters She ' mnjt be construed with reference to the situation 
shall have 4 annas of talukhs A and B, in the pos- parties and the rights of the widow by the 

session of my step rnother. for her necessary Hindu law, and that, as the deed recited that she 

expenses and the perfomanea of chanty Ac- claimed and received the money as her husband’s 
cording to the above conditioas, my step-mother in the joint estate in her character as his heir- 

shall take possession of these two properties and *53 and legal personal representative, such words 
my wife of all the reraaiuing real and personal 1 construed to mean that it was to he held 

estate” ffeld, that the widow took only a life- by her 10 sereraJty from the joist estate, and as a 

estate. Held, further, that the daughters were ’ 

entitled to a declaration that a sale by the widow 
to the defendants of the properties given by 

the will was for her life only, the defendants , I-.. ^ 

being unable to show any justifying necessity whieb Committee directed that“interest at the usual rate 

would entitle ber to sell the entire estate KnxiAX- allowed by the Supreme Court should be allowed 

Bcm Koeb i'. TrtAPAt Sixoa 11 0. L. R. S04 from the death of the widow. BAUumr 

28. yoin/feiwuwy— 0 . SiBcmwDES MctucK . . 6 Moo.' I. A. 1 

‘ ' * * ’ 30. - Gift of moveable and im- 

• ■ ^ ^ •• I nioveable property— Poirer . 


HINDU IiAW — ^WIDOW — Contd. 

I. INTEREST IN ESTATE OF HUSBAND— 
conld. 

(5] Br Deed, GiPr, or IVxll — csnfd. 

under a will to married women. CittniDEB Moirnr 
Dassee V. Hobrv Dass Mittee 6 C. I>. R. 657 

27. - . Construction of 

iffiU^Estate talen by tcidoic — Alienation by jush- 


beirs,” with a direction that they should maiotain 
themselves out of the income, and pay one D RI.OOO 
» year for managing iL N died intestate m 18^ in 


I 

estate in half the property, and that (subject to her 1 
ngbt, as,a Hindu widow, to a widow’s estate in a j 
half ehare) the entire property rested absolntely in I 
y. On y’s death, the property (subject as afore- | 
said) vested in the pldintifi X, as hts widow and 
heir, for a sndow’s estate, and she became entitled ! 
to joint possession mth the defendant O. A | 
widow taking nndcr her husband’s will takes only ^ 
a widow's estate in the property bequeathed 
to ber, unless the will contains express words I 
cmng her « hrger estate Hirabai t. L-ASsmilBAl 1 

r.L.R.llBoin.673 1 
Affirraing on appeal the decision in Laksieuibai I 
r. lIiRASAi . I. L. R. 11 Bom. 03 

20. Deed of nrrangement giving 

proDortv to widotv “ fbr her eoJe uae And 


PBKMCHASD DCTT K T W KBl 

I. L. R. 6 Calc. 084 : 6 C. L. R. 

01 Oiftofiminoveable property 

bv htiaband — l.ife-inferest—IIff/t<^^^f 
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:HINDD liAW— WIDOW—cofl/J. 

I. INTEREST IN ESTATE OF HUSBAND— 
Cjntd. 

(5) Bt Drco, Gift, or Will— 

Rift, she had no power to alienate, lltU, that 
from the wording o! the deed of gift, it appeared 
that the husband intended to gise and did give 
to his wife an heritable estate in, and power of 
ahenation over, the property the subject of the 
Rift, and therefore the sale by the wife was valid. 
Koonjbtluiri Dhur v. Prem, Chnn/l DmIJ, 1. L. Jt. S 
Cak. 6SI, referred to. Kavnit \\ M^niv L»L 

I. L. R. 10 All. 495 

32. . - Deed of adoption by widow 

to deceased husband— /nlrrest onf poKv>r» of 
adoptive nolhtT. 'Ihe widow of a sepiratcl Hindu 
made an adoption to her decea^el husband under a 
power to adopt conferred upon her by her husband’s 
will. The deed by which the adoption, the validity 
of which was not deputed, was evidenced, contained 
amongst others, the following conditions: “that 
daringmy ” (i.«.,theadoptive mother’a) ' fifetime, 

1 shall be the owner and manager of the estate, and 
•that after my death the adopted son shouhl have the 
aan»9 rights and privilege} as would have been 
enjoyed by the natural son of i C J/ boro of me “ 
Seli, that these -words conferred upon the widow an 
interest and an authority not less than she would 
iavu tad as the wAJowe/ a oepsrsied soaies# Hindu 
to whom no adoption had been made, so far as her 
position as manager was concerned. KtLi Das 
V. Btrai SnattEAR . . 1. D. R. 13 All. 391 

33. , - Dsed of gift to widow, 

Construetioix of— 6i/e eelate. In this case the 
decision of the High Court, reported la 7 B L R 
93, was reversed by the Priry Council, who held 
•that the effect of the mstrumsnts was to give the 
widow an estate for life with power to use the 
proceeds as she chose, and consequently that the 
proceeds, or property purchased by her out of the 
proceeds, would belong on her decease to her heirs. 
BnAOBOTTi Devi v. BnoLa'saTii Tdakoor i 

I, L. R. 1 Calc 104 : 21 W.JR.U08 
L. R 2 I.lA.|25e 

34. Gift containing power of 

adoption — interest in movtohlt nni tmmoveaMe 


Thnloor, L R 2 I. A. 2i6, followed. Bepp* Be- 
BARI BcyDOPiDwi'A t. Bbojo Nath 3IooshoM' 
shta . . • 1. li. R, 8 Calc. 357 

85. Rill of Bale, construction 


HINDU DAW— WIDOW— eonIJ. 

1. INTEREST IN EST.VTE OF HUSBAND 
— ConcM. 

(6) Bt Deed, Gift, or Will— contfd. • 
heiress of 0, joined with D, m bringing a suit for 
p^Uon against K and the other members of the 
joint family. The decree in tho suit, which was 
made by consent of all parties, declared R and D 
entitled to two equal twelfth parts of the joint 
estate, awl K to one-twcl/th share, and referred 
it to certain persons as arbitrators, and not as 
commissioners only, to make the award. The 
arbitrators allotted certain land to R and D as 
tlieir two-twelflhs of the joint immoveable property, 

“ to bo held by them in severalty absolutely 
to K they allotted other land as his one-twelfth 
share anil in pursuance of an arrangement 
come to between K and R, and D, they directed 
K to sell and convey his one-twelfth share to R 


a«.<.-wiuuuuu wuti me awaru. ue auueu : j^comisg 
from this (lay larested with yoahavo 

become proprietors of the right of gift and sale. I 
have no further connection with the aaid land. 
Paying the taxes, revenue, etc., to Government, 
and caauag mutatron uf nanies, yournifeontmue, 
with your sons and grandsons in succesilon to 
enjoy possession in perfect peace.’* In a anit 
brought by K against the executor of R, to reoo. 
ver a moiety of the property awarded to her and 
D and of the property conveyed to them by the 
bill of sale, upon an allegation that R took this 
property only as mother and heiress of 0, and 
that upon her death it devolved upon him as O't 
next of km t—Heli, reversing the decision of 
MacFaERSON, J., that R took an absolute 
estate, and not merely a hfo-interest, both 
in the property awarded to her and in the 
property conveyed by the bill of sale Bolte 
Chahd Dctt V. Khettebpal Btsacc 

UB.L.R.649 

2. POWER OF WIDOW. 

(a) Power to CooiFBomsE. 

L Nature of power to com. 

promise — Afsrrtton of rights — Right of appeai. 

A Hindu widow, as representative of the entire 
estate m Ltigatioo, has the same control with re- 
spect to compromise as she has with respect to the 
assertion of rights and with respect to appeal against 
an adverse decision. Tariki Chirav Gavquli r. 
Watsov 3B. Ii. R. A, C.437; 12 W. E. 413 


in a part of It, cannot but be regarded as an alien- 
abon, and is not binding agamst the reversioners. 
IvDBO Kooer V. Abdool BcRcor 14 W. R. 14S 

8b2 
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JlliNUlT IiAW— WIDOW— ccn'<f. 

2. POWER OF ^HDOW— coMfef. 

(fl) POWIR TO COMPROJIISE — conW. 

S. Compromise of suit — Du- 

elaxmer of interest. In a suit for the recovery of ft 
share of joint property the plaint iS’s maternal aunts, 
childless Hindu widows, who were entitled to a prior 
hfe-interest to which the plaintiff’s reversion was 
subject, filed a petition disclaiming their interest and 
assenting to the suit. Held, that the Judge might 
make a decree founded upon the disclaimer of the 
widows. Rujoneekast Witter v. PnEwcHAxn 
Bose . . . Harsh. 241 : X Hay 513 

SiiAitA Soonderee V SncsxTT CiruKDER Dutt 

8 W. R. 500 

4, Effect of compromise — 

Pouer to bind reversioners. Hmdu widows have 
no power by a compromise between themselves 
to affect the rights of the successor to the estate on 
their death. Dhara^i Cbakd Lal v Bhawani 
LIisraik . . I. D. R. 25 Calc. 89 

1 C. W. H. 697 

5, Compromise made by 
•widow, effect! of— Claim under altered aioj). 
Uon — Jlfinor dauyWers. In a suit in which a claim 
was made, m virtue of an alleged adoption, to the 
estate of & deceased Eiodu, the widow made a com- 
promise, which was not in writing, with the claimant 
wherem the adoption was admitted, but alleged to 
have been on condition that the widow should enjoy 
the entire property for her life without power of 
alienation, and that, after her death, her minor 
daughters should take the self-acquired property, 
and that the claimant should succeed to the ances- 
tral estate. Held, that the daughters could not 
under any circumstances be hound by the compro- 
mise Judgment of the High Court reversed on 
the facts. Isibit Konytto v. Roop Nabajb Sihob 

• 6 C. L. B 76 

6, Ikrarnamah — Alienation — JU- 

lersioneT — Limifalion. 0, the brother of A and 
B, died in 1835, and an order for mutation and regis- 
tration of names having been obtained by A and 
the heirs of B on the 28th March 1835, K the 
widow of C, instituted a suit to have the order 
cancelled and to have her possession confirmed, and 
on the 4th September 1837 obtained a decree, which, 
however, was reversed on appeal on the 24lh Jaly 
1839, tho Appellate Court declaring that K was 


HINDU LAW— WIDO'W'— conlrf. 

2. POWER OF WIDOW— cenW 
(n) Power to Coutbojiise — concld. 

death such mouzahs should pass to the heirs of 
A and B. On the ikrarnamah being filed, the 
Court struck off the appeal and made an order 
on the 14th September 1841, to the effect that the 
ikrarnamah should “ in no w-ay affect the rights 
of the minors,’* the heirs of A and B Ihld^ 
that the ikramaimh and order of the 14th Sep- 
tember 1841 could not be regarded as affecting 
the r^hts of the reversioners of C’j estate on 
the expiration of the widow’s life-mtcrest. J/eWr 
al»o, that the suit by K and the succeeding compro- 
mise was tantamount to an alienation by her, and 
that there was consequently no adverse possession 
during her life, and that the period of hmitation in 
a suit by the reversioners roust be calculated from 
her death Sireo Nasais StxoH v. KuROO KOERV. 
Sbeo Nabais SiKon v Bisiies Prosap Sinoh 

10 C. L. B. SST 


widow 13 a party, cannot bind the reversioners to her 
busbaud on her death. A plea that such a settle- 
ment was bmding on the reversioner was disallowed 
when the party who benefited by the transaction 




(5) Power or Distosinoit or AiiEXATto^r. 

Q Power of alienation — ^ficn. 

otiea far rebgiouJ or charilalU purposBs-Heces- 
Situ—Bight of Crown taking poperty to set aside 
alienation—Onus prdbandi. Under the Hmdu law, 
ft xndow, though she takes as heir, talres a special 


it has not been lawfully tlisposea oi 


ro’^*<-saion for her hfo without power to make 
lar-i-pcshgi leases or mortgages, and that on her 


, on those who claim under an ®i‘enaui^ * 
[indu Wdow to show that tho 
ithin her limited powers. Cou-ectOb or Jiusuu 
ITAJl V. Cavaly Vekcata NABAW^An 

2 W. R. p. c. ei : 8 Moo. I- A. 
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HINDU DAW— 'WTDOW— fonfJ. ' 

2. POWER OF WIDOW-«)RtJ. 

(6) Power of Disposition or iVtiENATios — ontd. 

G. — . _ Powtr to dtspote 

of property by icill — Piyhi to dispose of. CA'lIiatlu 


ginal Court that ancestral property after partition 
can bo disposed of by will, in the aamc way ns self- 
acquired property, disapproeed of, as opposed to 
tho authorities and general spirit of Hindu Law. 
L.tKSZZ3iiBAi e. GaxpaT 3fORoBa Gcxrar 3lo- 
iTtom f. T.nrsTTMiBAt . 6 'Bom. O. C. 128 

10. — ^ Widow of Hindu 

hoving undivided property — Selj-aequired property 
— Poynent of Tho widow of an undmded 

Hindu has no right to sell his property for payment 
of his debts, even though it be self-acquired. 
Namasivaya Curm v. StTacAsii . 1 Mad. 374 

IL ■■ ■— AUtnaUons by a 

vidow of Jier husband's estate in ordef to pay hi* 
fims-8arred debts— Widow'* flatus as disUnyuisked 
from [lAal of 0 tnanager— Liability of oUeneu— 
Rights of rtveriioners. According to the llindu 
law, a widow is competent to alienate her husband’s 
estate for the purpose of paying his debts, even 
though they may be barred by the law of limitation 
Her alienations for such a purposo are legal and 
binding on the rerersionaty beira A widow stands 
in a different position from that of a manager of a 
joint family. The latter can act only with the ' 
consent, express or implied, of the body of co-parce- | 
ners. In the widow’s case, the co-parecners are I 
seduced to herself, and the estate centres in her 
She can therefore do what the body of co-parceners 
can do subject always to the condition that she act 
fairly to the expectant heirs. The rights of theso 
heirs impose, on persons dealing with a widow, the 
obligation of special circumspection, failing which 
they may find then sccunties against the estate to 
be of no avail after the widow’s death CiUMNaai 
Govixd Godbole V. DersAB Dco.vdev Godbolc 
I. L. B. 11 Bom, 320 

12. Gift adterse to 

.eoHaleral heir of husband A childless widow ram 
•has no power to ahenate her deceased husband’s pro- 
perty as against his collateral heir by a waseent- 
namah or deed of gift. KEcanr Singh v Koou- 
uiui. SiNOH ... 6 W. B. P. C. 131 

2 Moo. 1. A. 831 

13,. i’oicer to dispose 

of immoieable poperty by tnU — "Inherited.” A 
widow has DO power to dispose by will of immove-. 
able property inherited by her from her husband. 
The word ‘ ‘ inherited ’ ’ used m the Mitakshara, in 
regard to a woman’s stridhan, does not inclnde im- 
moveable property so as to male it her pecslmin^ 
•but refers only topersonal property over which alone 


HINDU LAW— -WIDO-W— conlif. 

2. POWER OF WIDOIV— confd. 

<6) Power of Disposition or -Ilienatios — eontd. 

she has absolute dominion. GoBCBDnrw Nani r. 
Ovoop Roy . . , 3 W. R 105 

Kasi SnEWUK Roy v. Sheo Gosixd Sinoo 

8 W. E. 619 

14. ^ Right to dispose 

of land, portion of ttnJban Held, that a widow 
cannot, under Hindu law, dispose of immoveable 
property given to her by her husband which has 
become a portion of her stridhan. Gonpct Sinoh 
t». CoKoA Persiud . . .2 Agra 230 

15. Right to alienate 

slriifAan. except laml. A Hindu wife or widow may 
alienate her stridhan, whether it be moveable or im- 
moveable, with tho exception, perhaps, of lands 
given toiler by her husband Doe D.*’Km.awMiL 
V Kvppu PiLLAi . . . « Z Mad, 85 

19. — — ’Poii«r toolienate 

landheing htr sfn JAanam — Land received by a 
woman from her husband aa stndhanam cannot be 
alienated even after the husband’s death to the pre- 
judice of (he daughters os next heirs without their 
consent OaNOADARAIYA V PAnAUESWAB^MSlA 
5 Mad. Ill 

17. Poictr to dispose 

of property by will A woman cannot execute a will 
regarding any property she inherits from her hus- 
band or father She may dispose of her stridhan by 
gift, will, or sale, unless it is immoveable property 
given ber by her husband. TEEVcoWRBe Chat. 
TERJEE U. DdONATn Banbrjeb . 3 W. H, 49 

18. Stridhan — Pouer 

of disposition by will IVhere a Hindu lady has 
received presents of moveable property from her 


Venkata Rama Rau v Venkata* Subiya Kau 
I. L E. 1 Mad. 281 
lu the same case in the Pnvy Couned it was held 
as follows, affirming the decision of the High Court. 
The testamentary power of a Hindu female over her 
stndhanam bemg commensurate with her power of 
disposition over it in her lifetime, and both being 
absolute, no distinction can be taken as regards a 
widow’s power of disposition by will over immove- 
ables in tho purchase of which she has invested 
money given to her by her hnsbani Such estate is 
subject to the chspositioa which the general lawgiVes 
her the power to make of her stndhanam. Venka- 
ta Rama Rao r. Venkata Suriya Rao 

I. Ii. B. 2 Mad. 333 
8 C. L. B. 394 

Z9. 1 Right of ofi'en- 

ulion of Moveable and immoveable property A 
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HINDU LAW — WIDOW— 

2. POWER OF WIDOW— conM 
f6) PowiE OF Dispositiok or Alienatiok — ConW. 
Hindu widow’s right to alienate moveable property 
inherited from her husband, without the consent of 
hia heirs, is absolute. With respect to immoveable 
property inherited from her husband, a Hindu 
widow is little more than a tenant for life and 
trustee for the heirs of her husband, and she is re- 
stricted from alienating it by her sole independent 
act, unless for necessary subsistence, or for purposes 
beneficial to the deceased. Bscear Bhaoavaw v. 
Bai Laesbiii .... 1 Som. 56 

20. Potter to tbs post 

of property — Immoieahlt and moreable j^operty. 
By the law of the Western schools, as well as by 


EooR Dftiiee V. Rai Baldk Ram 

2 Ind. Jur. N. S. 108 : 10 W. R P. C, 3 
11 Moo I. A- ISO 

Kotabbasafa V. Chab-vebota . 10 Bom, 403 

21. ■■ Rtyhtof ahena' 

tion of tmmoieaHe property Held, that a Hindu 
widow, having a hfe-intcreat only m immoveable 
property mhented from her husband, boa an 
independent power of sale over the same to the ex- 
tent of such life interest and no further Matabam 
B nAUuti V. Hotiraai GovucRAtt 

2 Bom. 331 : 2nd Dd. 313 

22. Hon aneestral 

and ancestral properly — Agaruala Bamasof iaraegt 
teet of Jains. Amongat Agamala Baaias of the 
Saraogi sect of the Jain religion, a widow has 
full power of abenation in respect of the non-an- 
costral property of her deceas^ husband , but ehe 
has no such power in respect of the property which 
13 ancestral SmsiBiru Nath v. Gayajj Chahd 

I. L. B. 16 All., 370 

23. Pouerof.todts- 

pose of ptrs^inally inherited by her from her hus- 
band. Held, that, under the Hindu law as under- 
stoodin the Benares school, a widow has an absolute ' 
right to dispose of the personalty inhcnted by her 
from her husband ; that under the Hindu law Gov- 
ernment promissory notes ought to be treated as 
personal property ; that jewels, shawls, etc , are of 
the nature of stnclhan •, and that in Hindu law 
books tlio word “ corrody ” is used solely with 
Tcfotcnco to land, and thatGovcmmeDtproniLssoiy 
notes cannot be included in the said term 
“ corrody." Dooboa Payee v. PoonuK Dateb 

1 Ind, Jur. N. S. 128 : 6 W. B. 141 

24. WtdotB’s pro- 

perty in moteaUf a left to}.eTly the wiU of her husband. 
In Wcetcni India a widow takes absolutely all 
inoTeablo property bequeathed to her by her hus- 
band. and may d^jxise of such property by will, 
DaMODAK MaDIIOW JI C PrrA(A\A>DA*» jEEWAlfDAV 

1. li. R,7Bom. 166 


HINDU LAW— WIDOW— eonfc/. 

2. POWER OF MTDOW— confd. 

(6) Power of Dispositiok or Awekatiok — eontdl 
26. ^ Aloteable pro- 

perly inherited from husband — Devolulion of such 
property. Under the Jlitakshara law, a widow 
has no power to bequeath moveable property 
inherited by her from her husband. In the Pre- 
sidency of Bombay, moveable property inherited 
by a widow from her husband devolves on her 
death to her husband’s heirs. If the decision in the 
case of Damodar v. Purmanandas, I- L. R. 7 Bom. 
1S5, is to be regarded as necessarily giving to 
the heir of a widow on her death such moveable 
property inherited from her husband as remains 
undisposed of by her, it must be treated as of no 
authonty. GADADHArBIIATV. CitAKDBABHAaABAt 

L L. R. 17 Bom. 890 

See Harilai. Haejivaktjas v. Pranvaiavdas 
pAEBnuDAS . . r. L. B. 18 Bom. 229- 

and Bai Jaaika v 


26. , 


, TVidow's power 

to dispose of moveahles bequeathed to Acr by her 
husband— ^ayuXha law. Held, that a widow in 
Gujarat, under tho law of Alayukha, bad power to 
bequeath moveable property taken by her under the 
will of her husband which gave her express powr of 
free disposition. Gadadhar Bhat v- ChandrMhaga- 
bai, 1. L. R 17 Bom. 690. dutinguished. Per 
Rakahe, J— There is a three-fold distinction be- 
tween the moveable and immoveable property, 
between title by bequest and a title by inheritance,, 
and a distinction betwen the Mayukha and 
Uitakshara, which must be borne in mind before 
the nghts of a widow Ja Gujarat, clwming under 
a will whuch gave her express powers of free disposi- 
tion over tbe residue of moveable pr^erty, are 
negatived solely on the authority of the FuU Bench. 


revetsioner as her husband’s heir. AloxinAL 
LAnuBiiAi r. Eatilai JIahiputram 

I. L. B. 31 Bom. 170 

2 Y Widow's estate 

liveable property. The restriction placed by 

the Hindu law on a widow’s power of abenation oi 
her husband’s estate extends to moveable as weu as 
ton.ove.Ue property. 

. Right of ehtll- 


le has also an absolute power to 

rofits of the estate during her lifetime. 

oer r. LucnMt Nabaiv jq Cglc. go2. 
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HUTDU LAW— 'WTDO'W— fonM. 

2. POWEH OF WIDOW— 

(6) PowEE or Disposition ob Auexation* — contd- 

29, Jmmoi'tahleprO’ 

pfffjf — WWI — Dtqual — Gift. An atnolutc bequest 
by a Hindu of his separate immoveablo property to 
his Tiidow confers on her as full dominion and power 
of alienation over that property as if the bequest had 
been made to a stranger, hrni JlPLCniND Ba- 
DHAESIIA f. BaI ilANCUA , L L. R. 7 Booi. 491 

SO. — Pouer to dtspogt 

of ‘proptrl'j by tall. ^\'here a widow of a Hindu 


GcPiTi Beddi r. CuTXXAMMA L L. B. 7 Mad. 03 

31. Grant of money 

tn lieu of tnainfenunee — Pov.tr of itapoaal Where 
a sum of money «as gnen to a widow, without 


CnETTlv Haeakathajisial 

L L. R. 1 Mad. 166 
82. — Gtft—InUreH 
trilA Auetand la )oi«< property ^ Where a Hindu 


33. ifeJtricbon on 

alienuhon — Proof of legal necMJity. The restne- 


defendants (the sons of the mortgagee contended 
that the plaintiff could not redeem bwause the sale 
by S was inTahd. They also claimed compensatioii 
for less of the rents and profits of a portion ol the 
mortgaged property redeemed from B by Iho 
original owner. The Subordmate Judge allowed 
the plaintifl's claim. Id appeal, the Distnct Judge 
confirmed his decree, being of opiiuon that the sale 
was rahd as against the defendants, because there 
were no collateral heirs. On appeal to the High 

Court : Held, following the decision of the Ptitj 

Council m Cotledor of Mofvltpaiam r. Cavaly 
Ytnlala yarrainapaS, 2 W. B. P. 0. 61' 8 ifoo. 


mNDU LAW— WIDOW— contd. 

2. POWER OF WIDOW— con/d. 

(6) Power or D/srcsfirow or AuEXtrros’— conftf. 

/. A S20, that the plaintiffs, who were bound to 
mako €>nt their title, could not succeed on the 
strength of an alienation by a Hindu rridow, unless 
they prored that the alienation was made for 
purposes which the Hindu law recognized as 
necessary. Diiondo RASicilAKnRA v. BALKRisnxA 
CoTisD Naovekab . . I. L. H. 8 Bom. 190 

Adoption madt 

on proffiweo/ ' A ... r , . 

son — Specific 
tcidow in ae 

Immeneahlt j . . 

Talabda Koli caste of Hindus, by an express 
promise to settle his property upon the boj', induced 
the parents of the defendant to give him their son in 
adoption, but died without having executed such 
settlement t—Held, that the equity to compel the 
heir and legal representative of the adoptive father 
specifically to perform his contract survived ; and 
the property m the bands of bis widow was bound 
by that {.contract Therefore, when the widow of 
the adoptive father, nearly thirty years after his 


which she bad waived. The nature of a Hindu 
widow’s estate in’immoveable property considered. 
Buala Nahana V. Parbiiv Hari 

I. L. B.2Bom. 67 
35. — Bight of widow 

to dfpoH by will. By Hindu law the mdow of 
a collateral docs not take an absolute estate m the 
property of her husband’s gotraja-sapinda, uhich 
»he can dispose of by Mill after her death. 

SUABMANOASDA C RcDRAPOAVDA 

I. L. E. 4 Bom. 181 

30. Bengal school 

of f/inda law — Midow's estate — Joint widows — 
Partition — Purchasir frem Iltndit tesJow —Where 
a Hindu governed by the Bengal school of Hindu law 


as against the other nidou. Janaki Nath Hcero* 

FADUYA V ilornURASATK SIt'KnOPADKVA 

L L. B. 9 Calc. 680 : 12 O. L. B. 216 

OT. irkfoicicjIAccr- 

tifieate under Act XSVIl of IS60 — Ground for 
setting aside sale — Fraud. The sale by a widow (who 
has obtained a certificate under Act XXVII of 
18C0 to collect the debts due to her husband’s 
estate) of a money .decree belonging to her hus- 
band's estate caimot be set aside except on the 
ground o! frauA either as not being the heir and 
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HINDU LAW — WIDOW — conld. 

2. POWER OF WIDOW— eontd. 

(6) PoWEB OP Disposition ob Alienation — canti. 

selling Trliat she had no power to transfer, or as 
making a paper transfer to avoid the effect of 
ereoutioa Bhaowan Doss v. Ltjchmek Narain 
2W. RMialB 

38. , Sah hi/ vtdov 

icilh consent of heirs An adopted son is not actu* 
ally precluded from questioning acts done by his 


S W. 11.14 

39. Gi/t 6y Hindu 

Kidoio of her oien taleresi and (hat of \consenting 
rtcersioner. A Hindu mdow in possession can, with 
the consent of a reversioner, make a valid)gift, which 
will operate, so far as the interest of the widow and 
that of tho consenting rovcrsionec are concerned. 
Jiany iSrimuffy Dibeah v. Rany Koond Lula, 4 
Moo. /. A, 2$i i Kootr Ooolah Singh v Rao 
Kvrun Singh, 24 Moo. 1. A. 176; Sia DaM v. 
Our 5a?iat, 1. L. R 3 All. 362 , and Raj Dulluhh 
Sen V. Oomeih Ckunder Roos, I. L. R S Calf. 44. 
referred to. Ramphal Rai v. Tula Kuari, I. L R. 
6 All 116, distinguished Rakacrtn v. ^Urntma 
SiHOn . . . , I, L. B, 10 AU 407 

40. Oift leitk ron> 

tent of teversioner — Sit6»<i7uen/fy-&orn reversioners. 
The i^dow of a separated Hindu, being in pos- 
session as such widow of property left by her 
husband, executed a deed of gift of such property 
in favour of her daughter’s son, her daughter 
being also a party to tbe deed- Subsequently 
to the execution of this deed of gift, tbe executant’s 
daughter gave birth to another son. IlelJ, that the 
deed in question could not affect more than tbe life- 
intcresta of the executant and her daughter, and 
could not operate to prevent the succession (aa to 
a moiety of the property) opening up m favour of the 
subsequcntly-bornsononthe dcathof tho survivor 
of tho two ladies. Ramphal Rai v Tula /t iron, /.Z,. 
R 6 AU. 116. referred to Duli Singh v. Suitoar 
SiKGii . . . . I. L. R. 14 AU, 377 

41. Poicer to defeat 

rights of Ttversioners A Hindu widow is not at 
liberty to defeat tho rights of reversioners by aiion* 
ating or wasting moveable properly inherit^ from 
her husband. Buem Bajiatya r JAOtP4TBi 

L L. H. 8 Idad. 304 

40. Forfeiture of 

/iroperly — Reversioner, right of, to possession. A 
Hindu mdow does not forfeit her interest in her 
decrasrid husl)An<rn separate e^ate merely by di- 
vesting herself of such intorcet Such an act does 
not entitlw the person claiming to bo tho next reror- 
tinner to *uo for i>oa<ession of tho estate, or for a 


HINDU LAW — ■'WIDOW— confi ' 

2. POWER OF WIDOW— confd. 
to) Power or Disposition oe Alienation — conld. 

declaration of his right as such reversioner to suc- 
ceed to the estate after the widow’s death. Peao 
Das V. Hari Kjshen . L L. B. I All, 603 

43. Appointment of 

reversioner as manager — Lease by Hindu widow 
before he took over charge. — ^Where a reversioner 
had obtamed a decree for waste against a Hindu 
widow and was appointed manager of the estate, 
but did not taka over charge of it for six years; — 
ZfefZ, that a pottah granted by the widow in tho 
meantime was a valid lease Raie Chubv Faul 
V SaRoop Chtjxdeb Mttee , 0 W, B. 698 

44. Right of pur. 

chaser at sale in execution of decree. A purchaser 
in execution of tho rights of a Hindu widow is en- 
titled to question the validity of leases made by her. 
RaJEISHEN SntCAE V. ChoWDUBY jAHESOORm. 
Hoq ... . W. B, 1804, 351 

45. Mortgagthyme 

of two cO'Vudows invalid without the consent of the 
other— Their joint interest and title by survivor- 
ship — ConstrueCion of mortgage-deeds One of two 
co-widows mortgaged, mibout tbe consent of the 


fying necessity for a sole mclow, or 


■os.r,-n "“jsi 

- Division by fv- 


idoics of their late husband's estate— Alienation 
\f one after the division— Validity of 
» against surviving widow on decease of alien^/ 
L Hindu died, leaving two indon-g who dividetl ms 
TOperty by a formal registered partition deed, onoer 
inch took TX)'<session of her shire, '"'h 


widows from eo far releasing her riglU' 
ship as to preclude her from recovering 
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mNDU LAW— •wn>OW--e3Tt/<I. 

2. POWER OF WIDOW— con/i. 

(6) PowTR OP Disposmos ob Auenition— ccwtj 
alienee, kUer tbc other co-v-Wow’s licath, property 


•preclude her from recoverin'; during her bfe 
property which eho has alienated, to the fu'l extent 
of fiuch ah'cnation, nrovhlal that it does not 
pvtend beyond her life-interest. Ri'ukk%l p. 
P.AMASAMI Xaickax . I. L. B. 22 Mad. 622 

47. _ JJi/rXt ©/ irtrfoie 

fo ttll property mhtriled from'hef Aushan-i — Suit 
h’j reversioner to set aside sale Ly widoic. B having 
daring hia lifetime mortgaged certain property, lh« 
income of which was sufficient only to pai interest 
on a portion of the mortgage-debt, Ins widow, after 
hi5 death, sold it before the mortgage-debt fell due. 
The reversioners sued to set aside tho sale Held, 
that, although there might have been no absolute 
necessity for the widow to sell tho property to 
provide herself inth maintenance, still, as there 
was no other family property, the properly in ques- 
tion must ncceaiarily have been sold at the expira- 
tion of the time fixed by the mortgage, and the sale 
by the mdow ought to be supported- A mdow, like 
a manager of the family, must bo allowed a reason- 
able latitude in the exercise of her pow ers, provided 
ahe acts fairly to her expectant heirs. VEtiEAXt 
SOBISIUB t'. Vl3n^7 Babsji RcRt 

L L B. 18 Bom 584 

48. — ^ Alienation by 
tndou) Without legal necessity. The property in 
dispute (consUtins of 12 tlukans or plots of land) 
was originally held by A and B as tenants-in-com- 
mon, and they divided the income according to their 
respective shares. After A’s death, his widow 
adopted C on condition that she was to remain in ab- 
solute possession and enjoyment for her life, and 


were made without any legal necessity. The 
defendant also purchased B’s share in the thikans 
in dispute. Th plaintiff purchased C'f nghta, and 
on the widow’s death, sued to set aside her aheoa- 
lions and to obtain joint po<session with the 
defendant of all the thikan< The defendant 
pleaded (inter olid) that the widow's alienations 
were vahd and binding on the plaintiff, and that 
the plamtiQ’s remedy was a jiartition suit. Held, 
that A’s widow, not having higher powers than 
those of an ordinary Hindu widow who succeeds as 
heir to her sonlesa husband, could oiny make valid 
ahenations for purposes warranted by the law. As 
no legal neccs'itv was shown in respect of thealiena* 
tions in question, which were made long after 
disputes had commenced between her and her adopt- 
ed son, they were not binding on him or on his 
Ahenec, the rfaintifl. Astaji r. Dattaji 

L L. R. 18 Bom. 30 


HlJlDU LAW— WIDOW— conW 

2. POWER OF WIDOW— eonfef. 

(5) Power ox Disposition- or Alievatiok— con/d. 


48, - 


• ilortgoge tafen 


from Hindu widow — Unpaid interest claimed on 
her deceased husband’s morijages — Will, construe- 
iion of, A pardanashin widow executed a mortgage 
of part of the^family estate to secure payment of 
tho balance of interest alleged to be duo on three 
pievtous mortgages, which had been executed by 
her husband in his lifetime. Justifying necessity 
lorheeto encumber was not shown, nor enquiry by 
tho mortgagee as to her authority. Even if the 
transaction had been properly explained to her, 
as a Uindu widow sho would have exceeded her 
powers. By his will her husband had declared that 
I his widow should have full powers, but that, during 
I the life of hu minor son, she should not have power 
I to transfer without legal necessity ; and that she 
should have power to mortgage to pay revenue and 
other debts Held, that the will conferred on her no 
greater power of alienating the family estate than 
sbehad under tbeHindii law ; and that, under the 
circumstances, the mortgage executed by her was 
invalid. Notes promising to pay interest, additional 
to that contracted for in the mortgages, had been 
signed by the husband, which it was held could 
not affect the right to redeem, being unregistered. 
Tiea Rasi f DEpLTy Co'I'iissiosicb ox Bara 
Baxsi . . Z. L. B. 26 Oale. 707 

L. B. 26 I. A. 87 
3 C.W. 17,678 


50. Aisiynment by 

mdou^Dccree for mesnt profts of her hie hus- 
band's land in h*r favour — Execution proceedinyt 
by assignee — Objections hy reversioners — Valulily 
of assignmerU Tho widow of a deceased Hindu, 
having been kept out of possession of land forming 
portion of her late husband’s estate, obtained a de- 
cree for possession thereof and for mesne profits. 
She a&signcd tho decree for mesne profits and sub- 
sequently died Upon the as'isnco attempting to 
execute the decree in respect of mesne profits, the 
reversionary heirs contended that he bad no right 


L L. It. 22 Mad. oou 

61. - — AdojJed son’s 

Tight to impeach alienation unneressartly made by 
Aia adoptive mother before his adoplion-~iytdoir, 
alienation by — .-liienee from widow bound to in- 
guirt if legal necessity for oUtnatioi^—Ecidenee 
— Onus of proving necessity for alienation by the 
Widow, The plaiDiiff claimcil, as the adopted 
son of one K, to recover pos.session of hw adoptive 
fatber’a property, which had been mortgaged by 
his (A’*) widow. It (defendant No. 1), to the third 
defendant B prior to the plamtiS’s adoption by her. 
The property had come into R's possession num. 
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bcrpcl mith & pnortfftee eSeotad Viy hep ^msbitnd. 
find in ordra to redeem tli*t mortcfico, s^e Tnortpaged 
tte propertr aeain to one T. She finbseqnenlly 
paid off T’$ dcht, fimoTnitiTiq to RS,f2\ and in 1S76 
she mortpa^ the property for R5,fK»9 to n-ho 
pnt into pos^ft-sion. In ISSI she adopted the 
plaintiff, find :n 1SS2 the pl*intiff tironeht this snit 
to recover the propertT He contended that F had 
no pon-er to ahcruite or mortcace the finoe<trst im- 
tneveahle property of her deceased hnshand. *nd 


afuj) that the plaintiff could not impeach transac- 
tion* effected hy his adopive mother prior to his 
adoption HrW, that the plwntiff, as the adoptive 
son of K, had a ncht to impeach the nnanfhonzed 
transactions of hi* adoptixe mother R. who pos- 
sessed only a mdiv«'*restn(ted power of altcnatioru 
The plaintiff was adopted by f? to her hoshand. 
who was the la-t omicr of the ancestral proj>erty. 
The plaint. ff at once <neee«led to that property 
■npon hi» adoption, and as heir of his adoptitw 
father was entitled to object to any alienation 
made ky R on the pnnnplc that the rrsinctions 
upon a Hmdo ailow’a power of alienation are 
m«opatabIc from her estate, and thew existence 
does not depend on that of heirs capable of tahitig 
on her death HcM, also, that the plaintiff wa$ 
entitled to redeem the property on payment 
of such amoent only as was raw^ by R for the 
purpose of meenne expenses necesaanlv'incnrred 
hy her. RfM, forthcr, that the orns of proving 
the necessity for alienation lay upon B The 
Court fonnd'ihat there was no csidenee that any 
sntn beyond 'RS.f.l''. the amontit cd T'« xoottpace, 
wa-s really required ly R, and accordinclr dirvrted 
that the m.TTtcacre aceonnt should he taten between 
the plaintiff and B on the foiotinc that the principal 
of the mortgace-debt was R3.fi29 only, instead of 
Larstisiax Bnar KnorsaR t- Ramu 
R at , . . I. la R. U Botn. 609 

52. Lf/t’e grmifd 

hy Hindu ViHmr irhih «n fv>s«c»»io»i of widow’s 
fslol/. A widow in possession of her widow’s 
estate in » ramindan made a grant of a patm tenure 
under it to a lcs.sec at a rent- In this suit, Kroncht 
by the Tvs'ersinnary heir, on her death, with the 
oV>)crt c4 having the prant act aside as invalid as , 
against him, the patni le^se w a« not proved to have j 
Iwn made with actho-ity or from necessity jnst»» 
fj'inc the alienation ft the sn.d.tw ?— HrW, that the ' 
patm was. on the death of the widow, onlj a oidabln, 
an.1 pot of ilsrlf roid ; so that the phuritjC,tbe 
next mlK'ntor of the jarnindan, micht then elect 
to treat it as vkIkI XlonTtr Smaw Sixon «t, 
F-fviCT . 1. 1 a R. 25 Calc. 1 

IaRS*!. A.16^ 

1 C. W. 2C. 4S3 


- IToriifig guar. 

rtea hy JJinJu mdour on ’P'Ofcrty inXmioi pon 
Itvhand, The right of a widow to work quamcs 
cn land inherited from her husband considered. 
ScRsa Rmni r. CHrycaiJtsniA 

LlAR22irad.l2e 

54. ^ Gift to Be. 

SrahiKin—AUcvaiicn hy tndow for rtVyurui f"*- 
poaej. When a To.Erahmin receives a salary fo? 
the performanec of^hts duties, a gift to him by the 
widow of the person whose cxcquial rites he has been 
appointed to perform, to reward him for having 
performed any of those ereqnial rites, is not a pft 
binding on the rermtoners. JLiHAUm r. ?lEixa- 
xaxT . . , X 1 a R 20 Mad. 289 

55. — Grant hy v<Joie 

of jvttffUhurt tenure — Roiccr to bind rcrer^imcrs. 
The question whether a jnnrleljtin tenure granted 
by a nmdn widow is bmdinc on rcrcrsionew aepend« 
onthf circumstances of the Ian A Quare: Whether 
soch a tenure granted in respeet of a chur w here tio 
legal necessity on brhalf of the widow is shown 
conlA under any ciienTRStanees be binAingonthe 
reversioners. DroBOMon Gitta t Davis 

XlaRldCslfi. SS2 

56. - Arfvmulni'ons 

by Rini?« «nd<ne— decVR'iibtfiont. p>ri’<vl «r Jo 
wl.iril fhev mftii be dt/iil teilb — Ifgary in Rinda 
vt/knp Ihe ncht of a Hmdn widow to the iflcome 
and ncccmulations of her husband’s estate atr mg 
•rnhscffucutlv to his death is ab*olnt^ and is not 
affected bv the fart that she may receive them ii a 
lump fuin ; but whether she reee.ves them as t Vy 
fall due or after thev have accumulated m the hands 
of others, her nrht l* the sarao. The question to be 
sought f ot ludetcTTOinmgbet prht to deal with such 
income and accumuJations of income is one of in‘m- 
tion Ifshchas invested her savincsm such a man- 
net as to show an intention to augment her hus^rd * 
estate, she cannot aftenrards deal with such in' ^t* 
meets, except for reavms which would justify her 
dealing with the onrinal estate; but if she ha* 
evmeed no such intention, she can, at any tim 
donng her llf^ deal with the profits. Where sW 
invests her ineonie mabisg a distinction tvtwec 
the investments and the oncmal estat^ she can a 
any time thereafter deal with such investmcn s 
save in the cav of the purchase of other prepen 
as a tyjrnianent investment. But should she ii”’*’* 
her savings m projwrty held by hit^thout m* j” 
any distinction between the oricnal estate and 
aflCT-pUTchases, the yrimd fooit pmuniption 
that It has boCT her intention to keep the 

one and entire, and that the 


Rot r Bnorcirrov . I Ij R 14 Cale 
57. - 

PctmW up Id artfuwufnfiea ntov hf t 

—Jntcntion to neemntilati. Under the w i. 
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HINDU LAW— WIDOW— fcttW. 

2. rowiRorwiEOW— 

(6) Powui OF Djsrosmos ob Auebatton — contd. 
K C J/, tho testator left his estate to his brother* 


ditions failed, and on the expiration of the term of 
eight years, the estate vested in the brother. Tho 
will made no provision for disposal of the rents and 
profits of the estate during the period the succession 
thereto was in aiiej'ance. Disputes having arisen 
between the widow of the testator and his Lrolher 
as to the right to such rents and profits, the brother 
eventually agreed to pay, and did pay, over to the 
» idow a large sum by way of settlement of these 
disputes, for which sum the nidow executed a 
release. The widow invested the sum so received 
in Government securities, and twenty jears after- 
wards created with this fund a trust in favour of 
one O C * - 

the deatl 
testator t 
funds as , 

which the widow bad no nght to deal lltld, that, 
as the accumulations were handed over to the 
widow by the person entitled to the reversioo after 
the estate had rested in him, and a release had been 
entered into between them, no preaumptioo arose 
that the fund in question had been acvumulated 
by the widow for the benefit of other heirs of the 
testator, and that, there being no such presump- 


received by her for the benefit of any person but 
herself, or that she ever intended to give up tho 
power of disposing, expending, or dealing with it 
many way Sowdasiim D\ssi t. Bkocohtox 

I L R 16 Calc 674 

68 — AUenatwn, 

poi«r of, owr immoi<a6f« properly — Bequest by 
husband— Will, construction of — Grant of u6so- 
fufe potoer, express or tmpfied — Bestnciions im- 
posed upon poicer of alienation — Indian Succession 
Act (X of Jtfi5], s S'- Though a mere gift of 
immoveable property by a Hindu husband to 
bis wife does cot carry with it the power of abea- 
ation, jet, where anj’ such property is given by the 
husband to the wife with express power of aben- 
ation, or when this power is implied by the grant, 
she would acquire an absolute power of dis]>osal 
over the property ; and, when the gift is made by a 
will, the legatee is entitled, under the provieions of 
a 82 of the Indian Succession Act, to the whole m- 
terest of the testator, unless it appears from the 


HimJU LAW— WIDOW— confd. 

2. POWER OF IVIDOW— Cent/. 

(6) Fowzb or Disposition ob AiiBSanoN— confd. 

imposed by the terms of tho will, so far as tho power 
of abenation is concerned. Upon a construction 
of (he will in this case, which provided as 
follows : — “ If neither of them (the wives) havo 
any children, then both my wives will en]oy and 
! appropriate at their will tho entire property, move- 
I abU and immoveable, in equal shares, in full 


power of abenation was intended to be conferred on 
I the widows. Lalil Ilohan Stnqh v. Chukhun Lai 
Boy. I C ir. A'. SS7 , Lata ifamp'iran v. Lalkocr, 
‘ I. L. R :/ Calc. JC6 ; and Bajnarain Bhaduri 
V. Kattayam Dehi, 4 C. TT. A^ 237, referred to 
I SaRona Scmiabi Dassi r. Keisto JiBax Pal 
I (l&OO) . . 6 0. W. N. 300 

60. - A lease granted 

by a Hindu indow, m possession of her widow's 
estate, does not necessarily become void oo her 
death, but is only voidable by the next inheritor 
of the estate. Sat>ai Mais v. Sebai Kais (1001) 

I I L R. 28 Calc 682 

■ B c 6 C W. N. 270 

1 60. Properly 1 V in. 

1 keriUd by indotc from her husband— Atquisitioni 
1 ici(A the income thereof — No indication of intention 
by leidoix to make the oequirtd property part of the 
Ausbond’s estate for the benefit of his heirs— Presump- 
tion lhal urdoio intended to relatn rontrel. A Hindu 
widow inherited certain property from her husband { 


reversionary heirs to her late husband then sued 
I her assignees for the property. There was ao evid- 
I enco that the widow had ever indicated any inten- 
tion to make the property part of her husband’s 
I estate for the benefit of his heirs. Held, that there 
I was no presumption that the widow intended to 
part with her power of disposition for the benefit 
of her reversionary heirs. 1 be acquirer of property 
presumably intends to retain dominion over it, and 
I in the ca!« of a Hindu widow the presumption is 
none the less so when tho fund snth which the pro- 
perty is acquired IS one which, though den ved from 
her husband's property, was at her absolute dis- 
posal. Inasmuch as the widow's absolute power 
of disposition over the income derived from the 
widow's estate is now fully recogmred, she will bo 
presumed, in the absence of an indication of her 



( 5393 ) 
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:Brin5U LA.'W—mDOW— conJd. 

2. POWER or WIDOW— CMfd. 

(6) POWEE OF Disposmos or AuBSatioh — contd. 

inherited from her husband. She is the sole and 
separate owner of the two sets of properties, bo long 
as she enjoys them, and is absolutely entitl^ to the 
income from both The title of the assignees of 
the widow was upheld. Isrt Dul Koer v. J^aiw- 
hutti ^ocrai'n, I. L. R. 10 Cede. S24, 337 / and 
A’fiodamint Dasi v. TM Administrator-Oeneral of 
Bengal, L.R 201, referred to. AkRa)ina 

V. Venkayva (1901) . I L B 25 Mod 361 

61. Bnjranehiscmenl 

of land tn favout of mdow as perso/tal t>tam land — 
Lease hy loidoic — Salt of the land by her reiersioners 
— Validity of lease — Title of purchaatr. Certain 
land had been enfranchised in favoiir of a Hindu 


recover possession of it from the lessees, on the 
ground that their lease was not rahd as against the 
reversioners, nor as against plaintiff, as their 
vendee. Held, that the plaintiff had shown no 
title. SpBBA Naidu t. Naoayya ( 1901) 

1 I. B 26 Mad. 424 

62. ' Wtdote's estate^ 

Alienation by mdow^Subsequent adoption— Right of 
adopted eOH to claim property alienated — Limitation 
—Act XV of ^^77, Seh II. Art HI. mere a 
Hindu widow alienates {urt of the lOimoTeable pro- 
perty belonging to her nusband's estate, and then 
adopts a son, the son cannot sue to recover posses- 
sion of the proprty until the termination of her 


HINDU DAW— 'WIDO'W— coKfi. 

2. POWER OF WIDOW— con«. 

(6) Power of Disposmox or Alienatiov — conid- 

64. Lease — Linil- 

ation — Hindu scidoic, lease granted by — Suit by 
reversioners for Ihos possession — Limitation Act 
(XV of U77), Seh. II. Arts. 91, US. 125, 141. A 
lease granted by a Hindu widow is on her death, 
only voidable, and hot of itself void. Modhu 
Sud.an, Singh v. Boohe, I. L. R i5 Cafe. 1. 
followed. Sadai Hath v iSefai Xaik, I. L 
R. 28 Calc. 532, referred to. On the death of a 
Hindu widow, a suit by a reversioner to recover 
possession of immoveable property, by setting aside 
a lease executed by her, is governed fay Art 91, 
and not by Ait. 141, of Scb. II to the Limitation 
Act (XV of 1877). Jayadamba Chnodhrani v. 

*' ■*• ^ ''' • r r n ,9 

. ■ A7.' 

■ . Ira, 


Banmant f r v gs 

250. ■ Ja lo 

Cale. 58 
Ptrshad 

and Cku. ‘ . i 0. 

ir. N. i 

Ea»a Sewak Uhovdlirt, 1. L At oun 7/, 
distinguished Buoy Gofal SIpsewi v. Nn- 
Eatan Mitkerji (1P03) ena 

I. L R 30 Calc. 090 ; b c. 7 O. W. N. 864 
66. - Hitaishara — 

Properly gtitn or devised to wife by Aw6and— 
®. j that under the 


alienation is sever^ from the inbentance only 


I L R 21 Cale. S3i, referred to. ymiAjmiriv. 
lUBi Natu (1903) . I. D B. 25 All. S5l 

public policy, 

cOM^nce opposed to— Prayer for general reliefs 
Hindu Law— Hindu widow, alienation by—lAg<il 
necessity— family debts— Marriage ^/lense^CosU 


tions by BiiaShyam Atyasgab, J , on the effect 
of an alienation by a Hindu widow .^RBEraMDUJ 
t Kbistamsia (1902) I L R. 20 Mod. 143 

63. Alienation by one 

of tiro cr — 
the inter 

widows, ■ 

half of ■ 

wberc the tran'iai.tion is for the benefit of the 
estate, an alienation by her will bind her own in* 
terrst in the property dunof; her life-time VaDaU 
JlAUiuiuanc t KimriLU RAsitwA (1902) 

1. 1, B S6 Mad 334 


tions of property made by three lliiwii 
tvour of the defendants was insfitut«l by tb* 
J. B .nd C. Th. 

nd Cwerc the reversioners to the widows an 
hey had conveyed their ,pe*‘** ni,,bt be 

rayed that possession of the 
ivcnto/l,and there was a general p } 
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HINDU LA'W'— WIDOW— con/rf. 

2. TOWER OF WIDOW— ronJrf. 


HINDU DAW— WIDOW— COT/i. 

2. POWER OF WIDOW— contd. 


(b) Towep. or DisrosiTiOK or AuESiTiox — could. 

euch further or other relief «s the nature of the ease 
may require.” The low er Court diimi««ei! the claim 
of -I, hut relying upon the prayer for general relief 
made a decree in favour of li and C. Held, that 
the plaintifls B and C were entitled to no rehet in 
the suit lItU, further, that a praj-er for general 
relief ia limited by the facta alleged and by the 
praj'er for express relief. Cargill v. Itomr, L R. 
10 Ch. D. ; //iw?-if Mvllick v. ilahlal Mulltck, 
5 B L.R. CS2, and Jvgal Ktftore Lot Sing\ Dto v 
Kartie Chundcr ChoUOjxidKaya, I L. R. 2f Calc. 
HZ'-, followed. Amongst cases of legal necessity 
authoming a Hindu widow to alienate properties 


(6) Power or Disposmos or AnENtTios— con/tf 

Bahadur Singh, I. L. li. C Calc. 113, applied. 
Dayamam Debi f. Srixibasr Kitsdp ( 1900) 

I L K 33 Calc. 842 
69. • Hindu icidoio— 


followed. Debi Dayal Saroo v. Bran Pertap 
Sntaii (1004) I. L R 81 Calc. 433 

8 c 8 C W N. 408 
87, _ _ Hindu teiioic— 


mdowB. On 
been effected 
not, and the 
Court decreed 


who both Bumved the plaintiff’s grand-mother: 
Held, that the enit was not barred by bmitation. 
Gonnd Singh v. Baldeo, 1. L. B. 25 dll. 330, and 
Jhamman Kuntcar t. Ttloh, 1 L. B 25 AU 435, 
followed. Ram Dei Kujtwar c. Abu Jafar (1905) 
I D R 27 All 494 

68. Widow — Fowtr 

of alienation— Poxetr to grant permanent lease — 
Benefit of the estate. A Hindu widow, as regards 
the management cf the ctate, has not less power 
than the manager of an infant’s estate, and the 
reversioners are not entitled to set adde a per- 
manent leaBB granted by her, which is found to be 
for the benefit of the estate and by which they are 
found to have been benefited. Bunooman Persavi 
Panday v. Mussvmmat Bahooe Munro] Kooniecrte, 
6 iloo. I. A. Si3, and Ramtsvor Perihai r. Run 


entitiM to succeed on the death of the widow. 


Alt lift, referred to. Raj Kisiiors’ v. Dua’ol 
CUARAS Lal (1906) . I L. R. 28 All 71 

70, ■ ■ ilitakshara— 

ilagulka — Succeaaion— Co-ictdoic’« interest in the 
propert'j of their deceased husband— Right of assign, 
ing her ehart — Partition — Alienation of her share— 
Valid during her lifetime — Survivorship It is the 
right of each of the co- widow s to enjoy her deceased 
husband's property bj partition infer '««, both under 
the Mitakshara and the Mayukha Sho can, there- 
fore. assign her share to anyone she chooses ; and 
if she has already obtained her share by partition, 
ahe can alienate that share But in either case the 
assignment or alienation cannot take effect or have 
validity bes-ond her lifetime. It is good as long as 
she hies, and, on her death, her interest in the 
property ceases and the share goes to the Burvinn-’ 
co-wulow or co-indoMs as the case may be. IIari 

r \rrAi (ii)07) I D. R. SI Bom. B60 

71. — — P«tcr«i£>nrr— 

Suit— Limitation Art (.Vr of JSrZ), Sch. II, Arts 
91.^ y'op^'^'O— Lease by llmdu 


her husband, ol which «he was in pos<i-s<ion for a 
widow's estate as his heir, and of which rhe had 
granted a lease for a term extending be> ond heron n 
life, I? govcrnwl by the 12 years’ penod of Inmta- 
tion provided by Art. 141 of Sch. 11 of the Limita- 
tion Act and not by the three j ears’ period 
prescribed by Art. 91, A Hindu widow is the 
owner of her husband’s property Bubiect to certain 
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1/AW~'WXDO'W — 'Confi- 
2. POWER OP WIDOW—coftW. 

(6) Power op Dispo^smos or AuESiTios— conW. 

restrictions on alienation, and subject to its devolr- 
in:; upon her husband’s heirs upon her death. Her 
alienation is not absolutely void, but jt is primd 
facie voidable at the election of the reverrionary 
belr, who may affirm it or treat it as a nullity 
Without the intervention of any Court, there being 
nothing to set aside or cancel as a condition pre- 
cedent to his right of action. The institution of a 
suit for possession shows his election to treat the 
a'lenation as a nullity ; and in such a suit it is there- 
fore unnecessary for him to ask for a declaration 
that it is inoperative Buoy Gopai. Muecrji v 
Krishna JLiuisin Debt (1907) 

I. li. R. 84 Calc. 320 ; li. R 34 I, A 87 

72. IFciow — Alien- 

<Hton — Suit by reveraioner to set a tide (he alienation 
— Ltmdahoji— Limilahon Act (XV of 1877), Seh 
11, Art. 91 The plamtifl sued m 1904, as rever- 
sioner, to recover possession of property from the 
defendant to whom it had been given by way of 
gift in 1894 by the widow of a preceding owner. 
It was found by both the lower Courts that the 
Alienation was not lustificd by any necessity re* 
Cognised by Hindu law. The defendant pleaded 
that the suit was barred by limitation. Held, that 
it was not open to the defendant to rely on Ait. 91 
of the Limitation Act (XV of 1877) as a bar to the 
suit llarthar]P)ka v. Dasarathi Ultra, 1. L. B , 
.75 Calc, 257, followed. RAKiniAfiAi v Kesbav 
Raositnate (1900) . I. L B 31 Bom 1 

73. - Servtct 

Alienation by leidoto A Hindu widow cannot 
alienate beyond her own lifc-time service mam en- 
franchised in her name under Sfadtas Act IV of 
1806 PlNOSLA LASSmilPATm c BOMMIHCDDI- 
palli CH.«.a'iAYYA (1907) I I* R. 80 Mad 434 

74. - iridoiK — Poirer 

•of iridow i« poisMiion of hutband't estates — Alien- 
<7(1071 of estate made by widow with concurrence of 
retcTsioners — Con«7i( at time of alienation — 

■<]uent ratlficatian — Quantum of consent necessary — 
Cii,?(077» excliutiny daughters from succession, evid- 
ence of A Hindu widow in possession of her 
husband's estate as his heir has power, apart from 
legal neceasity, to alienate the estate, with the con- 
•euTrenco of the reversionary heirs, so as to b'nd 
the persons, who are the next revoratoners, when 
the succession opens out on her death; and this 
principle has been ailmitted by all the High Courts 
m India Noholtahore S<7rwui Boy v. IJari Nath 
^'irmu Boy, /• L. B 10 Calc. 1102; ilaruda- 
snuthu Bnodan v. ^nnieaaa Filial, I L. B. 21 3Iad, 

J’innyal r»(/i/il BJuinge v Goeind Venlalesh 
KiiUnrni, I L B 25 Vom. 129, and BampTml Bt^ 
a. Tula Kuan, I. L. B C All 110, referred to. 
The restnetion sought to be placed by the Allaho- 
W1 High Court on the widow’s power to surrender 
in favour, or alienato with the consent, or nrcstimp- 
Vise reversioners so as to defeat the title of the 


HINDU LAW— WIDOW— coafi 

2, POWER OP WWOW-CMtd. 

(6) Power or Disposition or Alienation — contd. 

actual reversioner at the time of tho widow’s death 
I 13 at variance with this principle, and not in ac- 
I cordance with the practice in other parts of India, 
in which the Xlitakshara law prevails Bamphat 
Rai V. Tula Kuari, I. L. B. 6 All. 116, dissented 
from so far as it supports such restriction. Ordi. 
nanly the consent of the whole body of persons 
constituting tho next reversion should be obtained, 
although there may be cases in which special cir- 
cumstances may render the strict enforcement of 
this rule impossible. It is immaterial whether the 
concurrence of the reversioners is given at the tipe 
the alienation is made or whether tho transaction 
IS subsequently ratified. Tho maxim "Omnis rati- 
habitio relrolrahUur et mandalo prion aquiparatur," 
referred to. A custom among the Bhale Sultan 
tribe of Cfihatries in Oudh exeluiiiig daughters 
from succession was hold to have been established 
on the evidence. Bajranoi SraaH v. Mano^R- 
UiKA Barhsh StNon (1908) I. L- R SO All- 1 
BC.12C W.N.74;L.B 35 I. A. 1 

76. Moveables in- 

hertl^ from kusband^-Qifl invalid— Mttalshara. A 
Hindu widow is not compstont uuder the 5IiW#» 
shara to make a gift of moveables inherit^ by her 
from her husband, who died childless and intestate. 
PA»i>BAu.5.Ta r. 


sue m forma * '“-w- . - v-ift 

Air of 18S2). e. 410. A mortgage of part of her 
late husband’s estate was executed by » Hindu 
widow in defiance of the ruhts of her husbands 
adopted son. and in fact in coUusion with the 
mortgagee and m order to deprive the adopted sou 
of his adoptive father’s estate. Shortly before tfca 
xnort''a"u was executed by the widow the adopted 
eon h^’’ applied for leave to sue in Jormd pauperis 
for the recovery of his adoptive fathers estate. 
Held, on a suit by the mortgagees to enforce their 
mortgaga against the adopted son. then 
aion, that the suit must fad. 

of the estate having to some slight extent benefit^ 
by the money borrowed was not 


Frtiyar llumin K/ian v. i mj 

4B. 339, referred to A'Ibika VaYi 06 

DWAPKA pRASSD (1007) . I. L R. SO AU. a 

Coni'yan'r by a 

etdow to rerertioixrr of tckole life 
7onvryante not mx-olid by reason of 
lyreement bGicren the widow and reversioner. " 



( 6309 ) 


DIGEST OF CASES. 


( WOO ) 


SINDU LAW— WIDOW— 

2. TOWER OF WIDOW— confi. 

(6) TowEft OF Disrosinos oa AtiE2?A-nos— cjjifi. 

a w-iJow convoys the whole of her limited estate 
to the next ro\ ersionor in consideration of an under- 
taking by such reversioner that ho would rcconvey 
a portion of such property to a person named by 
the widow, the conveyance is valid and is nirt 
vitiated by such agreement. The title of such 


HINDU LAW— WIDOW— confd. 

2- POWER OF WIDOW— confi. 

(6) Power of Disposmos or Auenatios — coneld. 

alienations made by the widow subsequent to such 
agreement. Bajrajigi Sirvjh v. J/onotarnita 
Bakhsh Sinyh. 12 C. IF. N. 74, followed. Tcr^Sir 
Arnold White, C.J., and Sankarah-Nair, J. A 
surrender by a widow in favour of the next revet- 


her life estate to the next reversioner is analogous 
to tho case of a \ndow divestmg herself of her 
estate by adoption 5 and as an adoption cannot be 
questioned on the ground of improper motive in 
the mdow, so the validity of the surrender cannot 
be artocted by her motives or by any conditions 
that may be imposed by her Challa Sobbiab 
Sast.ii t>. Palubt 1 .ixa 

J. L B 31 Had 446 


■78. 


Wtdou> — P*r- 


fflsn/nf aficnofion 6y triioui 0/ ktr kusbaiuTs fro. 

,, I Ji- — -J >.« --((essify — Mean. 
, , erang the eetale 

Under Hindu 
umoveable pro- 
ustified on the 
jsity ” involves 

some notion of pressure from without and not 
merely a desire to better or to develop the estate, 
for this last imphcs vast powers of management, 
•which in practice would not easily be distinguish- 
able from an authorization to embark upon specu- 
lative ventures. A Hindu widow can alienate im- 
moveable property inherited by her from her 
husband in order to preserve the estate ; but she 
s not entitled to alienate it merely m order to 


79^ - Cofs- 

sent valuable eonstdtralion 

btf Ibe neareet reterstoner lo an alitTutiion by a widow 
bindsactualrerereionerclaimingthrough Aim. WTiero 
the widow and the nearest reversioners execute a 
document, by which such reversioners, bond fide, 
and in consideration of the widow conveying to 
them a portion of the property inherited by her 
•from bet husband, give up all their right to the 
remaining properties, and consent to the widow 
dealing with such properties as she chooses, tho 
actual reversioners after.tbe widow’s death, who 
.claim through such nearest reversioners, arc bound 
tby such consent and are estopped from questioning 


reversioners cannot by a general release of their 
reversionary right prospectively enable tho widow 
to give an absolute title to property inherited from 
her husband. Per WAlils, J . — Tho document in 
the present case is a conveyance by way of release 


es a means of enlarging her own estate or effecting 
ahenatiODS to strangers, as it it will be an abuse of 
the limited power vested in her. The reversioner’s 
right to validate ahenations is not derived from 
tlm power to surrender The former is analogous 


tho consent, of the next reversioners. Per Sah- 
karas-NaIB, j —Tho document in this case must 
bo construed as ertmguishing the whole life estate 
of the widow. It amounts to a surrender of the 
whole to the reversioners and a reconveyance of 
part to the mdow. A widow may alienate for 
necessary or for religious or charitable purposes, 
and in such cases, whore reversioners consent, the 
consent is only evidence of necessity or fairness of 
the transaction, and it is not the consent, but the 
existence of facts evidenced by such consent, that 
validates the transaction In cases not justifiable 


surreniier will be vahd, • e , where it extinguishes 
the life estate. The assent of sapindas necessary 


justified by Hindu law. Such consent, however, 
must have reference to the particular ahenations 
•ought to be impeached. Rasoafpa Naik v. 
Kamiti Naie (1907) . I. L. R. 31 Mad. 368 
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HINDU LAW— WIDOW— Conti 

2. POWER OF WIDOW— Conc?i. 

(c) PowEE OF Adoption. 

80. TTtiow Aucccei* 

inj as a gd.rn)a aipinda in a joint Utndv famitif to 
an tstatc not her husband's — Pcnitrs of adojiion. A 
and 5 were two joint Hindu brothers. £1 died ia 
1876 leaving a widow P and two daughters him 
surviving After death, P continued to live 
with A, who died in 1877. P succeeded him as 
there was no issue or nearer heir to A- P adopted 
defendant 1 as a eon. The plaintiSa, some of whom 
were reversioners entitled to succe^ to A as bis 
heirs after the termination of P's life estate, sued to 
recover possession of the property, alleging that P 
was not authorised to mai^ the ^option she did, 
and it was, therefore, had. Held, that the adop. 
tion by P was invalid. A Hindu widow who 
succeeds to an estate not lier husband’s, but as a 
^ofraja sajnnda of the last male holder under the 
rule established by Zutloobhoy v. Cassiba* (£. Jt. 
7 J. A. 212) and in consequence of the absence of 
nearer heirs, cannot make a valid adoption. Amava 
r. JIakadgauda, I. L P. SJ Bom dl6, and Payapa 
V. Appaniw, /. L. P. .3 Bom 327, doubted. Pain. 
hrishna v. fi/iamrao, /. L R. 2b Bom 526, followed. 
DaTTO OoTIKD V. PAHOUEaKQ VtSAYAK (1908) 

I. L. B 82 Bom 409 


3. DECREES AGAINST WIDOW AS REPRE- 
SENTIXG THE ESTATE OR PERSONALLY. 

1 . BfTect of decree agatneC 

Hindu widow— Heui far binding on tnAerUance. 


bound by a decree fairly and properly obtained 
against tlie wdow- A decree in a suit for a zamin. 
dan by a Hindu widow binds those claiming the 
zamindari in succession to her, unless it can be im- 
pcacbed on some special ground. Kattama 
Kaocheae V. Raja of femTAQD^OA 

2 W. H P. C. 31 
0 Nfoo X. A. 630 

Badamoo Kooee r. Wuzeeb Siacn 

1 Ind. Jur. IT 6 144 ; 6 W. B. 7S 
Corari. OiiwDEn Hasia i. Gocb Mosee Dossee 
6 W. B. 62 

Sec Peutab NABAue Sixos f. TRiLOKiKArn 
Singh 

1. L. B. 11 Calc. 180 : L B. U I. A. 197 

2 Decree agalnat widow in 

roprcBontative capacity— Ezeewbon of dtmo — 
iHiU incurred by husband. After the death of a 
memlitr of a Hindu family, lus widens were sued 
in thiir rejiriscntatiie cajmcity, and decrees were 
obtaiiit.d u, of debts incurred by hua Ja bis 

lifetime oil bia own account, lltld, that the decrees 


HINDU LAW— 'WIDOW— confi. 


3 DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSON- 
ALLY— fon/d 


I could only be executed against that property which 
t^sed from the deceased to his widows in their own 
right, and not against other portions of the joint 
family property. Sadabuet Pehshad Sadoo i. 
Lott Au Khait. Phoolbas Kooeb v. T.at.t. 
JcooEssoB SAiir, BiKRAjrjEBr Lall v Fhool- 
BAS Kooer. Ranidhyaii Kooeb t>. Phoolbas 

Kooeb 14 W. E. 40 ■ 

3, Under a decree 

ID asuit on n bond against the widow of the deceased 
obbgor, property to which her son, of whom she 
was guardian, was entitled as heir, was sold. In 
the advertisement of the sale the woportywas 
described as that of the widow, and the interest to 
be sold was described as that of the debtor. Held, 
that tlie purchaser as the sale acquired the pro- 
perty of the deceased debtor in the estate, and had 
a good title against the heir. Ishak Cotsdeb 
Mitter V. Brasn Ait Souhaour . Marsh. 614 


8C BPKSU AU SoWDAOtTB V. ESSAK CtTEUDEK 
MtTTER .... W. E. F. B. 119 

NcZEEREK V. AilEEBOODEEN' » 24 W. E 3* 
HutEBOBY lALt V. SsEO ClTCBS ^ 

24W. E. 109* 

See ABDtri. Ktoeem v. Jack -Ali,. ^ « .a 

18 W. E oo 

4. _____ Decree against widow^ for 


under a decree against her, and A was the purchaser 
at tho sale Afterwards and during the bfetimo 
of tho ividow the lands in question were sold for 
arrears of revenue due by A to Oovernaient in 
respect of other lands, and B was the purchaser at 
the sale. After the death of tho widow, the mi er- 
eioner sued B for recovery of possession of the 


t Kisxo Moyee Dossee v.^Pbosto^ r^04 
CuownnBY . . . • o ”• 

RAM SuEWirK Ror v. Sheo gj9 


5 . . — 
Bonally 
huibawl 


Decree against widow per- 

and as guctrehan ot Bon-JJtbis oj 

and idle lointly, liability of eiMe Juj 
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HINDU LAW— WIDOW— fon/f. 

3. DEC1?KKS AGAIN'T WIDOW A*? JlEPni:. 

SENTINO THE 1>TATE, Oil PillStOJ; 

ALLY— tron/i. 

poll as irnjcli of tlio c«tnte u necc'sarj to rai«e 
the full amount of the debt. Golcck t'licvnrR 
I’ACt f. ilAiiojirt) ItoniM . 8W. D. 810 

6. _ Doereo for refund of deposit 

by mortgagee to preve nt saio for arrears of 
revenue— m 7io.**eMnm of Dintfu lorfoio— 
Effect of rffcree by tnortynyee against teitfotr. A 
mortgaged estate, vhich vaa about to bo aold for 
arrears of Government revenue, was eavnl from 
rale by the mortgageo deposilinga sum suflicientto 
pay the revemio due llie mortgageo then 
su^ the person m possession of tho talulb, a 
Hindu lady, vridoTr of the original mortgagor, seek- 
ing, under s. 9 of Act I of 184S, to obtain from her 
personally repayment of the money pud to save the 
estate from sale ; not making the reversioners 
parties, and not praying that the talukh might bo 
sold to pay the amount due. A decree was given 
in that suit to the mortgagee, on the execution of 
vhich decree the reversioners intervened. JleU, by 
the Privy Council, that the mortgagee had no 


as defendant represent and protect the estate as 
well in respect of her twn as of the reversionary 
interest. Kaqexsra Cucxder Gnosc Sbek- 
siurrr Dossee 

8 W. R F. C. 17 : 11 Moo. I. A. 241 

7. Decree in suit for arrears of 

rent — Decree against tcidour »n reprtsenlaUte eapa^ 
city—Purehaser, rights of. A sued, under Act X 
of 1859, the mdow of Z, as widow of Z and guar- 
dian of Z's ton, for arrears of rent due by Z. He 


natural father Z. Certain estates of the deceased 
were then, m 1SC7, put up for sale under Act XI of 
1859, m execution of A's decree for rent, and A 


rt'guidi suit. i>, mu uuiuer oi h jirtor ueeiee lur 
rent against Z, hai ing failed to obtain execution 
against the same property, then sued A and Z*a 
son for a declaration that he nas entitled to sell the 
property on the ground that it had come to Z’s son 
as Z'a heir, and that only the interest of the widow 
(who had no interest) bad been purchased by .<1. 
Hell (re\crsmg the decision of the High Court), 
that A was entitled to tbe property. The case cd 
VOL. U. 


I HINDU LAW— WIDOW— confrf. 

3 DECREES AGAINST WIDOW AS REPRE- 
SKNTINO THE ESl’AlE, OR PERSON- 
ALLY — eontd 

Ishan ChuHilcr v. Bulsh AU Sowlagur, Marsh, 
an, approved of. Court oe Wards v. Coomab 
Ramapct SiNon 

10 D L R 294 ; 17 W. R. 469 
14 Moo I. A. 605 

8. Personal decree 

against tcidoic — Rent accruing after husband's death. 
Jn execution of a decrco in a suit under the provi- 
sions of Regulation VIIl of 1831 against a Hindu 
widow for arrears of rent of a certain talukh, the 
interest of the widow in another talukh was sold in 
1852 under Act 17 of 1845; and m execution of 
another decree on a bond given by the widow for 
arrears of rent, a third talukh was sold in 1865. 
Both decrees were for arrears of rent which had 


against the purchasers at the execution-sales to 
recover possession of tbe talukhs , — field, that the 
plauitiS was entitled to recover. Tbo decrees for 
arrears of rent were a personal debt of tbe widow, 
and not a debt against the estate of the deceased 
husband. Such decrees can be enforced by the 


onus was on the defendants to prove that such 
charge was created by legal necessity, which they 
bad failed to do. JloaniA Chundeb Roy Cnow- 
nmcY V. Bam lijsnoRE Acharjee CHOWDHKy 

15 B. L R. 142 ! 23 W. R. 174 

See Bkaja Lal Ses v. Jiban KaissyA Roy 
I. L R. 26 Calc. 285 
0. ■ — Widow in pos- 

session of husband's property — Personal 
Right of pvrchaeer. Airesra of rent duo to a 
samindar by a Hindu widow in possession of her 
Lusband’s property are not a personal debt of the 
widow, and on a sale of the property taking place in 
execution of a decree against tbe widow for such 
arrears, in a suit under Act X of IS59, tbe purchaser 
acquires the property absolutely, and not merely 
the rights of the widow. Teluck CnusDEB 
CaCCBERBUTTY V. MCDDOS MoiIUX JOOOEE 

16 B. L. R. 143 note ; 12 'W. R. 604 
Axexo Moyee Dassee r. Hohtvdeo Naraix 
Dass . . . . .15 W. R. 264 

CnOWSHBT ZUBOOEUL HCQ V, CoOROO CnCRV 

Roy 15 W. R. 820 

Rajabam BAXEiUEr. c. SoNATCv Roy 

23 W. R. 404 

10. Personal decree 

ogainri perton hanng life interest — Ereculion of 
tfeerre,, A decree for arrears of rent was obtained 
81 
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3. DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSON- 
ALLY — contd. 


HINDU LAW— WIDOW— conii. 

3. DECREES AGAINST WIDOW AS REPRE- 
SENTING THE E, STATE, OR PERSON- 
ALLY— conW. 


by II against B, a daughter in possession for a Wo 
estate of property inherited from her father It. On 
the death of B, this property was taken by her two 
sons as heirs of her father B. The decree was for 
arrears 'V'bich had accrued durin? the bfetirae of B, 
and the sons had been substituted for B as judg- 
ment-debtors On an application for execution of 
♦he decree ; — Bdd, on the principle laid down Jn 
Baijun Docibeij v Bril Bhookun Ldtl Awustt, B R 
2 I. A. 275 : 1. L. R. J Calc 133, that the debt 
was a personal debt, payment of which could be 
enforced only against the property left by B 
The decree, therefore, could not bo executed against 
the property, inherited by the sons from R Hurry 
Mohun Rav v. Gonesh Chunder jDo«<, I L. R 10 
Calc S23, distinguished. JKp.isto GOflSD MaJWM- 
DAR V. Hem CnusDEB CHOwonRY. KbisBna 
GOPAL BlajtiiiDAB V Hem Cngvoxn OnownmiY 

I. L K. 16 Calc. 611 

11. Decree executed against 

•Widow of mortgagor— “Roci/wwi't decrees " — 
Ri'jlit of purchaser Ra^inama arrangements, not 
made decrees of Court, but irreguJaciy acted upon 
as if they had been so made, do not substantiate 
adxaoces alleged to have been made by creditors; 
but, assuming such “ razmamah decrees ” to sub- 
stantiate creditor’s claims, proceedings m execu. 
tion against the indow of the mortgagor alone as 
his representative cannot bo effectual to pass to the 
purchaser of the oi^uity of redemption at a sale m 
the course of such proceedings any right or interest 
in the property mortgaged '‘CParevasaui alias 
KoTTii TeVar V SaluckaI Tevab alias Ovya 
Tevab 8 Alad. 167 

See, however, the same case on appeal to Privy 
Council. SiVAONASA Tevab v . Periasamt 

I. L B. 1 Mad 312 
L R. 5 1 A 61 

Rasiasasu CnETTl f. SalucKai’Tevar alias OyVa 
Tfvab . . . . ' 8 Mad. 186 

12. — - - Execution of decree against i 

widow B8 representing estate— 5ale «» execu- i 
♦ion of tlfcree— irirfow’s interest under deed of adop- i 
tion — Right of purchaser against adopted son. The 
plaintiff sued to follow into the 'hands of the I 


CoostAS CaesDERVAtn Roy , 20 W. B. 30 

IS Execution of decree against 

widow for arrears of maintenance— Nale of 
right, title, and tnfereti of widow — Maintenance of 
widow — Charge on estate of husband. A Hindu died, 
leaving two soni, S and M, who became separate 
in estate. 5 died, leaving a son, K, who became a 
lunatic. M died, leaving a widow, N, and two 
sons, B and 0 ; and on his death, his sons B and C 
took possession of their father’s estate, and entered 
' ’ '■ ” to pay her 

hypothe- 
payment. 

• ^ session of 

the property. After the death of C, lua widows, R 
and D, and afterwards iD alone, took possession of 
the estate. N sued D for arrears of maintenance 


. — ,-r 4 WVII 


then sued the purchaser to recover possession ol 
the property as the representative of his lather 
under the decree of 1843. hut was defeated on the 
cround set up by the defendants, the purchasers, 
that h« father was no longer heir to C by reason of 
aupervenient insanity when the succession opened 
out to him on the death of A'. The plaintiff then 
brought this suit to establish lus own title to the 
property as heir of C. It was contended by the 
defendants, among other things, that by tbe sale 
in execution in 1866. under the docreo 


the sale, had left lus widou a permission to adopts 
son. and tliPreu{ion in 1850 slie had oifoptcd the 
phintiff. His contention war that the sale sras of 
the in Ion ’a interest merely, the permission to 
ad ipt harms piicn to her, in the event of an ailop- 
tion, a life-intcrest in the property, and that, upon 
Iicr dpAth in IbUS, lus interest accrued. Hell, that, 
as the prc«p<y]s of iho evecution-sisle were not 
applied lo satisfy only a liability incurred after the 


tho exeeution-aalo took only the "‘“lurefow'lko 
awl not tho absolute estate, Doonev 

p'amtiff was entitled to recover. Btwc.i u 

V. Bbw UnnoKrs- L ilo . „4 w”. R. 306 

I L H.lCalc 13£;g7^i:A.276 



{ 5107 ) 


DIGEST OP CASES. 


( 5403 ) 


■3IINDU LAW— WIDOW—fon/rf. 

3. DEOIEES .\GA1NST WIDOW \S P.EPRE- 
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A LL Y — f on f /• 

See PtnJv Lil Sev r. Jibin Rov 

. I. L. R. 26 Calc. 285 

14. ‘ Debt incurred by Hindu 

•widow for legal necessity — Dtertt for twh 
ddt a person iub’equrnUi/ found nol to be her 

legal refre'entalire — Sale of proixriif under »ueh 
(J'tree, effect of, A Hindu mdowobtsinod mwbeino 
and mctlical aid on credit, and on her death her 
creditors sued the son she liad purpnrtc<l to adopt 
and obtained n decree to the effect that the debt M 
to bo BitisSed first from the mdow’a assets and the 
remainder Irom the assets of the adopteil son. The 
property in dispute seas aold in execution of the 
liecree, but the adoption was subsequently found to 
bo invalid. Jltli, that the execution.sale in such a 
case could pass only the nidow’s richt. title, anil 
interest, and not the inheritance. £ii«>un Doobci/ 
V. Dnj BkoolunLetll Aiea^tee.I. JE. It. 1 Cole. 133, 
and JiS'7'd Ruhare v. Joiendro .VoAnn Tagore, I. L. 
71. 10 Cale. 9S5, distincuished Ravjit Srv'on i*. 
riA'r CnAVDR.i JIooRenjEE . 4 C. W. IT. 416 

15. ■ Decree in form personal 
against widow— Sals «n t«ct<ficn of decree— 

of purehnter. IMtcre an estate is sold in ese* 
eution of a decree which In form is a personal 
decree a:;alost a svidow, and the sale certificate 
purports to pass only the ri$rht, title, and interest of 
such sndow, the purchasers at such sale cannot, in 
a suit by the revetiionarv heirs of the husband for 


Bhoolun Lall Atcueif. L. R.3I.A. STS.-I.LR. 
I Calc. 133 : 24 TT. J? 300, cited. Radiia MoHuy 
Mcsnui, r. Snosni Bnoostrs Biswss 

3 C L R. 630 
18 — Sale in execution of mort- 


HINDU LAW— WIDOW— con//. 


3 DECREES AO \TNST WIDOW AS REPRE- 
SE-VrLVO THE EST.iTE, OR PERSON- 
ALLY— con/rf. 


‘ ' ‘ . on the 

• was not 

‘ ■ iroperty 

liag V, 

Coomar Ramapul Stng, 11 JIoo. I. A. 605, and 
Ish/tn Chutuler Slitter v. Bulih AU Soudagar, 
J/art\. 614, /oHawctl. Vm/AVArnASTAy n. llr- 
NAKsni Austu, . . I. L B. 6 Mad. 5 


18* Sale cf right. 


whole inheritance of the property in suit. i?ai/ua 
Doebey ▼. Brtj Bhookun Loll Aunuli, L. B. 2 1 . A. 
275, /oUotred. JoTE.vDno 3roirtr.v TaaoRB t*. Joan, 
KisnORE . I. L. E. 7 Calc. 857 ; 9 C. L. B. 67 


does or does not pass, depends on the nature of the 
suit in which the execution of the decree takes 
place. If the suit is a personal claim ai^inst the 
widow, then merely the widow’s limited estate is 
sold. If, on the other hand, the suit is against the 
widowjin respect of the family estate, or upon a 
cause not merely personal agamst her, then the 


V. Patjcu pADiAcin . 1. 1*. E, 4 Mad. 401 

17. Sale of right, title, and 

Interest of widow. A money-decree, having 
been passed ai^ainst B, a Hindu, was executed 
against his widow, whose right, title, and interest 
in certain property as representative of her deceased 


i. L. K 1 Vote, ijj, leieiiea 10 aiiu appatu. 
loom KisnoRE v Jotevdro 3Ionuy Taoore 
I L. E. 10. Calc. 985 ; L. B. 11 L A. 60 
JxcisnooR SooKui, r. SnuSKca Shookul 


ig Decree against widow on 

bond — Sale of right, hlle. and ial#r«/ cf tndow in 
ezectttioi* ?o/ decree — Purehaeer of right, title, and 
interest, rights cf. In 1851 A B executed a bond 
in favonr of K by way of security for a loan, and, 
ID a euit against A (the widow of A B), K obtained 
a decree^on tbe bond on the 2Ith of December 
1859, in^execution of which a share in a jalkar, 
wluch bad belonged to A B, was put np for s^e and 
purchased^by K. At the time of sale the property 
8i2 
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3. DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE OR PERSON- 
ALLY — contd 

by H against JJ, & daughter in possession for a life 
estate of property inherited from her father Jt. On 
the death of B, this property was taken by her two 
sons as heirs of Jier fatlier B. The decree xras for 
arrears vhich ba<l accrued during the iifettme of B, 
and tho sons had been substituted for B as judg- 
ment-debtors. On an application for e.’iecution of 
the decree: — Ildd, on the principle lard down in 
Baijun Boohey v. Bri) Bhoolnn Lnll Aiewtfi, L R 
2 1 A. 275' I. L R J Calc m, that the debt 
A\as a personal debt, payment of which could bo 
enforced only against tho property left by B. 
Tho decree, therefore, could not be executed against 
the property, inherited by the sons from R. Ilvrry 
Mohiin Rai v. Oantah Chundtr Doa% J L, R 10 
Calc. 823, distingui'ihed. JKp.isto GonfND Muom- 
t*AB V. HEJI CatrSDEB CaoWDITRY Krisoxa 
Copal JIajujidae v. Heji CarvoEB CnowonnY 
I. L R. 16 Calc. BU 

11. Decree executed against 

•widow of mortgagor — “ Ratmamt dunes 
Ri’jht of j/unhftser Razuiama arrangements, not 

1- .1...... .e 1--. . t jjy gpQQ 

3t substantiate 
. by creditors ; 
crees ” to sub- 
. tings w execu. 
tion against the ivdclow of the mortgagor alone as 
his ropresentatire cannot bo eflectual to pass to the 
purchaser of the eq.uity of redemption at a sale in 
the course of such proceedings any right or interest 
in the property mortgaged •CYaebvasami alias 
Kottsi Tevar t. Salccsai Tevab alias Oyva 
Tevar ..... 8 Mad. 167 

See, however, the same case on appeal to Privy 
CouncD Biyacnaxa Tevar v. Periasami 

I. D R 1 Mad 812 
L R 6 1 A. 61 

RaJIASAMI CHEm C. SALUCSAlWEVAR/lflef OvYA 
Tevar ... ^8 Mad. 186 

12. Execution of decree against 

■widow as representing estate tn execu- 
tion, of decree — IVtdoic's interest under deed of adop- 
tion — RigM of purchaser against adopted «o». The 
plaintiff sued to follow into the 'hands of the 
defendant certain property to 'which tho latter had 
by transfers acquired the title of the purchaser at 
an auction-sale held in'Juno 1843. The gronod of 
his claim was that the late ou ner, who died before 
the sale, had left his widow a permission to adopt a 
son, and thereupon id 1850 she had adopted tho 
plaintiff. His contention was that tho sale was of 
the widow’s interest merely, tho permission to 
adopt hanng ciien to her, in the event of an adop- 
tion, a life-interest in the property, and that, upon 
her death in 1805, his interest accrued. Hdd, that, 
as the procoe-ls of the evecution-sale were not 
applied to satisfy only a liability incurred after the 


3, DECREES AGAINST WIDOW AS REPRE- 
SENTING THE ESTATE, OR PERSON. 
ALLY— <on((f. 

■ -for 

■ ' tan- 

; ^ by 

Coowar CHt'XDERVATn RoY . 20 W. R. 30 

13 Execution of decree against 

widow for arrears of maintenance— S'a/e of 
right, Utle, and interest of icidow — JTainlenance of 
tcidow— Charge on eslatc of huiband. A Hindu died, 
leaiing t«o sons, S and J/, who became separate 
m estate- S died, leaving a son, K, svho became a 
lunatic, il died, leaving a indow, N, and two 
sons, B and C ; and on hia death, his sons B and C 
took possession of their father’s estate, and entered 
into an agreement with their mother, A’, to pay her 
R200 per annum for maintenance, and hypothe- 
cated soino nllagcs as security for due payment. 
B died and C remained in exclusive possession of 
the property. After the death of C, his widows, R 


of K, then obtained a certificate under Act NSi II 
of 1860 as representative of A’. He was 


then sued the purchaser to recover possession el 
the property as the representative of h« father 
under the decree of 1843. bat svas defeated on the 
KTound set up by the defendants, the purchasers, 
that hi* father teas po longer heir to C by reason of 
.opotecnient rManity «hen tho aMOesoon openrd 
oot to bin. orr the death of ff. Tb' P’"?*'® 'J™ 
brought this suit to establish his own tide to the 
nrowrtv as heir of C It was contended by the 
defOTdants. among other things, that ® 

in execution m 1806. under the decree oh arn^ by 
N against D, the absolute proprietary title pass^. 
and not the lifo-mterest 


demsion ot tue nigu yuait, ‘ interest, 

tho cxeention-salo took only the the 

and not the absolute estate, PooDey 

plaintiff was entitled to recover, uaiji- 

Bbm BnooKUX Lall Awusti qqq 

I. L E. 1 Chio 133 a I, A, 275 
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HINDU LAW— WIDOW— coni/. 

3 DECREES AOAINST WIDOW AS REPRE- 
SENTIXO THE ESTATE, OR I’ERSON- 
ALLY— fotifj. 


S't Dr\j\ L w- S e’« r \ Roy 

I. L R. 26 Calc 28S 
14. * Dobt incurred by Hindu 

widow- for legal necessity — Dttrtt for »ttek 
debt a jKr»on suh^fqufnthj found to it her 

leg'll reprc’cntatn'e — .We of property under »ueh 


hmbaml Man solJ by the Court Hell, that on tho 
IS not 
'perty 
laj V. 

■ and 

lagar. 


Jtarsh. 614, followed. 
SAKsni Amvlu, 


Vi’DIAVATtHYy VV 1 ... 

. I L H. 5 Had. 6 


18. Sale of right, 

title and tnlertii of Ihnd'i icidow — Ealale taken bij 
furthaaer. The test to be applied m order to doter- 


decrce, but tho ^option was subsequently found to 
"be inYalid. /f<H, that tho o\ocution*aato in ouch it 
case could jvssa only the widow’s riebt, title, and 
interest, and not the inheritance. RaiVua DocAev 
” » *■ « , 

i^re, /. £. 

Srvan r. 

T. N. 415 


15. Daccee In form personal 

ugainst -widow — Sal^ «n <«e»/tion c/ decree— 


Utl^ on appeal t®^he Fri»7 Council, affirming 


At 


t>,,4hsnH fAr 


sbo represents an absolute interest therein. ‘The 
question whether, on the sale of the right, title, and 


MtTflDtTL t Snosui Biioiisrs Biswta 

3 C. L H. 630 
16 Sale in execution of mort- 

gage decree against widow — of pur. 
chaser — Son's utdoic A Hindu iiaeing mortgaged 
family property died, leaving a widow and a son 


V. PAT.AXI rADiiCm . I. Jj. K. 4 Had. 401 

17 . Sale of right, title, and 

■interest of widow. A money-decree, having 
been passed against R, a Hindu, was executed 
against his widow, whose right, title, and interest 
in certain ptoperty as tepwsentative of her deceased 


place. "* ' ‘*'“ 

widow, 

aold • 

widowl ' 

cause not merely personal agamsi, j^«i, luen ijio 


r A. R J Cole. 133, leierted to and appneu. 
iDaCL KisnoRK r. Jotevdro Monrx Taoore 
L L. B 10. Calc 88S : L. K 11 I. A. 66 


jTKisnoos Soosn. r. Shckkcb Sdookcl 




19 . Decree egalnat widow on 

bond— rijW, Idle, and {nimat of vidoio in 
execulionjof deeree-^Purehaaer of right, title, and 
interest, rights of. In 1854 A It executed a bond 
in favour of H by way ol security for and. 


8i2 
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ALLY— conW 


HINDU LAW— WIDOW— conW. 

3. DECREES AGAINST WIDOW AS REPRE- 
SENTING 'ITIE ESTATE, OR PERSON- 
ALLY— wnU. 


sold Was in the po«!session of A, on Lehalf of tho two 
sons of herself and A R, Avho w ere minors. On the 
death of the two minor son<i, unmarried and with- 
out isssue, A took ros«e'"!inn of tho property as 
their heir. In the decree of the 24th of Decemher 
1S59 A was described as widow of A li and mother 
of the two minor sons. Kcitlicr the sale-proclama- 
tion nor certificate of sale was produceil, bnt a pur- 
wannah from the ^lunsif to the Narir was pnt in 
evidence, which referred to the saV-procIamation, 
aud in which the parties wore described merely as 
“ decree-holder," and “ judgment-debtor this 
purwannah also contained a schedule of the pro- 


E tperty purchased by R at the sale m cxecntion of 
decree : — Reid, that K did not by liis purebaso 
nequuo the interest of the minor sons in the pro- 
perty sold, and that the plamtiSs were therefore 
Dot entitled to succeed. Ai.rsMO>’EE PasEK v. 
BantE Slannan CHtJCREiiBUTtY 

I. L R 4 Calc. 677 • 8 0. L R. 473 

20. ■ . Execution of decree against 

representatirea of widow — Procedure 
Code, 1871, s. 23i. A Hindu widow instituted a 
suit to recover possession of certain property be- 
longing to her deceased husband, and that suit was 
dismUsed with costs The widow having died be- 
fore execution for the costs was taken out, the 
decxee-holder, sought to take out execution against 
the next heirs of the late widou 'a deceased husband. 
Reid, that the fact that the widow did not m her 
suit seek to recover any interest personal to herself, 
but that she contracted the j'udgmcnt-debt in the 
effort to recover a portion of her husband's estate 
to which in its entirety the next heirs of her late 
husband had succeeded, was sufixcicnt to make the 
wliole estate liable, and would entitle the decree- 
holder to satisfy hia decree against " the legal fe- 
presentatiro ” of the late widow’s husband, under 
B 234 of Act X of 1877 Alohtma Chtinder Roy 
Choicdhry v. Bam Ktshore Acharjee ChauAhri/, 15 
B L. B. 112, distinguished In a decree against 
a Hindu widow, it should be stated whether the 
decree is a personal decree, or one against her as 
representmg her deceased liusband RaMKisnoliE 
CnocEEBBUTTY f KsiiYUASTO CnocKznBOTrr 
I. L. B. 6 Calo 470 : S C I.. R. 1 

21. Hindu widow in Possession 

of husband’s estate— .Safe of the hnd tn 
execution of a personal decree obtained ayatnst tke 
uidoic — Suit by the nephew and reitrtimer of the 
deceased husband to recover the lend from tie jntr- , 
chasif. A Hindu widow sued to recover certain ' 
land which belonged to her late husband from hia I 
brother The suit was compromised by means of a I 
razinama, one oi tho terms of which was that the 1 


widow should remain in possession of and enjoy tho 
property, but should not alienate it without the 
brother’s pcrmiwon. Subsequently a pcrson.il 
decree was obtained against the widow, and the 
land, being sold in execution was purch.ised by the 
defendant m tho present suit, in which tho first 
plaintiff was the nephew and reversioner of the 
deceased liusband. Reid, that tho suit against the 
widow being on a personal ciaim, only her limited 
interest m tho property was sold in execution, and 
that consequently the plaintiff was entitled to the 
property. Juyul Ktshore v. Jotendro Rohun 
Tagore, I. L. It. 10 Calc. OSS, distinguished, and 
tho principle in Bai)un Doobey v. Brij Bhco\un Lall 
AicttJf., l.LR.1 Calc. 133 ; L. B. 2 I, A. 275, 
aopbed. Nabasa Mawa t Vasteva Karai.ta 

I. L. R. 17 Mad. 208 
22 Mesne profits payable un- 

der a decree against a Hindu widow and 
other defendants — Siibsequent suit for conlnbu- 
lion against the widow by one of the defendants from 
whom the whole amount of mesne profits had been 
realised— Sole *n earecution of decree — cf <Ae 
auelton-purehoser. 31, widow of A", a Hindu, and 
K (brother of N) lointly brought a suit against 
her sons and others, for recovery of possession of 
certain property which had devolved upon A and 
K by inheritance, obtained a decree, and were pat 
into powoAsion G, one of the sons of C, subse- 
quently brought a suit against 31 and the legal 
ripresentatives of K, then deceased, and also 
acainst J (to whom K had sold a portion of the 
property after the decree), and obtained a decree 
{nth mesno profits for his share of the same pro- 
Dertv. 0 then sold the decree to B, who executed 
it for meme profits against J alone, and realized 
the entire decretal amount from lum. J thereupon 
brought too suits for contribution against M end 
the legal representatives of K, on account of the 
mesne profits payable by them, according W their 
respective shares and obtamed decrees In 
cuUon of one of these decrees pas-^ed against 


uahficd interest of the wdo>v. Jug'n 
clendro 31cdiun Tagore, I. L v 

iferred to Baroda Kaota calc. 974. 

ATIMPUA NaBAIJT RoV . I. I* “ 
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23. Decree against widow 

how for binding on minor son — PatUts 
’—Peyrettnlalion — Sah of fjuity of udcmpUon — 
Morljajt — P(dct»}>lion. A widow does not repre- 
sent the estate so as to bind the son when the exist- 
ence of the minor son is, trom whatever cause. 


equity of redemption at an auction-sale, in execu- 
tion of a decree obtaineil a;;ainst tho plamtifTs 
mother alone as representative of her deceased 
husband: — Held, that the plaintid was catillrd to 
redeem The plainliS having been ignored, the 
inbentanee had not been aubatantially represented 


2i.. — Decree against widow as 
heir of husband — Efftel of, ajciiwt reveMionera 
—hu )tidieala—Cowpromi*t by tciioie. A aait 


A^ter K’t death, J/. a daughter of P, brought a 
suit on her own behalf agat ast the abovc-menCiooed 
plaintiffs for possessioa of her father’s estate, but 
aherwards withdrew her claim. Subsequeotly, S, 
M’s eon, who had been born after K's compromise, 
brought a suit against 21 aud the representatives of 
II and P to recover possession of the estate, on the 
allegation that, the famdy being a divided one, he 
was entitled, under the Hindu law, to succeed to 
Buch estate, and that both the compromise catered 
into by K and the withdraw al of the former suit by 
M were in fraud of his succession and did not affect 
bis tights. The Court of first instance foond that 


HINDU LAW— WIDOW— conW. 

3. DECREES AGMNSF WIDOW AS REPRE- 
SENl'lNG THE ESTATE, OR I'ERSON- 
ALLV — Conftf. 

regarded as on a higher footing than an alienation 
which the widow in possession of her husband’s 
divided estate might have made, and which the 
plaintiff distinctly alleged had not been fairly 
obtained. Anund Kooer v Courtof Wards, 1. L. P. 
C Calc. 7C4 ; Hand A'unuir v. Padha Kauri, I. L. 
R. I All. S'iS ; and Kalarna Nalchtat'g Case, 9 
Moo I. A. 512, referred to. Also that M’s 
withdrawal of her suit was not a bar to the suit of 
the nlaiotiff. Sast Ktrsiao t Deo SiRty 

I L R. 8 All. 366 
See SacniT t. Beduita Kuar 

I. L R. 8 All. 429 

26. Decree against widow — 

Liability of reicrsiomrs for acts of tcidou — Costs of 
^it fer possession A Hindu, governed by tho 


Sion. By a summary order made in execution of 
the decree the widow was in possession of the 


by the claimsat against them, when their sons were 
substituted in their stead as defendants It 
appeared that the widow, the daughters, and the 
daughters’ sons had all been in possession of the 
disputed lands as a portion of the family estate. 
Utld, (bat the reversioners, the daughters’ sons, 
were liable as the legal representatives of the 
daughters, and as such were liable for all costs in- 
cun^ in the suit brought by the claimant for poa- 
ecssion of the disputed lands. Cbuxder Coomes 
Rov V. GOXESU CBUyUER DlS3 

I, L. R. 13 Calc. 283 
29. Bale in execution of mort- 

gage decree against widow — Principle of 
oor^aiRiny irAaf teas purehaseit—Absenl parties—^ 
Pleadings— Kature of suit— Hindu tcidoir, teben 


the property in execution of a decree, pueiKjrtiag to 
beadccree on an equitable mortgage, paA«ed in 
a suit against the mother alone. The mother died 
subsequently, and the property devolved on the 
plaintiffs. The question in the suit was whether 
the sale affected the entire interest or only tho 
limited and qualified interest of the Hindu mother. 
Held, by the Appellate Court (affirming the decision 
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HUTDU law— widow— fon/<f. 


3. DECREES AGAINST WIDCTT AS REPRE* 
SENTING the estate, CP. PERSON. 
AI<EY— cct)/J. 


3. DECREES AGAINST WIDOW AS P.EPRE- 
SENTING THE ESi'ATE, OR PEP.SON. 
ALLY' — eontd. 


of the Court Mow), tbit for the purposes of m- 
ccrtaming what estate was intended to be affected 
bj' the decree, the Court might look at the plead. 
ing« to ascertain the nature of the suit and what 
uaa the relief actually claimed. If there be ambi. 
guitj upon the face of the decree as to what was 


heritance may he bound by a decree in a suit 
to which the rerersioners are not parties. In ae- 


heircss " in the advertisement and the sale notiliea. 
tion are merely descriptive, and indicate that it 
was only the qualified interest of the mother that 
was bejrg sold Per JE^KT^s, J tm the Court 
below)— U is a rule of general application that (he 
Court will not adjudicate so as to bind ab'cnt 
narties, though the Courts ha\c under certain cir* 
enmatanees permitted the expectant reversioners 
V. ..n.M«<Aritpd >fV n ITrn'tti 


cerned to Te<ist the particular claim as those who 
are not pirlie«, and that it j« but reasonable to 


After the adoption, a suit was brought on the mort- 
gage bond against A, and a decree was passed in 
terms of a compromise for payment by iBstalment-*'. 
the mortgaged property remaining 'hypothecated 
as before Default «as made in ^yment of the 
instalments, and the decreo-holderappbed foreie- 
cntioQ of the decree, and D was substituted for A 
in the proceedings in execution. An objection was 
raised that the compruniuse decree \fa-'S only a jicf. 
aonal decree against A, and execution could not 
proceed against R IJeH, that it «as not a mere 
personal dccn-e against A, but was binding on the 
estate inherited bj B from his adoptive father. 
Jshan Chttndtr v. Bulj<h jfh Soud^gar, 

I Morrh. 61i , Gen'ra} iJanayer of Bo) 

V. Bamyut Sitigh, 14 Moo. 1. A. COS . 10 B. L- 
R. 204 , B\i>t*ivr Loll Sohoo t. LMchtntssur Stnj, 
L. R. 6 1. A 233 ; 5 C. L. R. 477, and Bari 
Saran J/oifro r Bhubone^fcan Vibt, I. L. R. 13 
Cate. 10 :L. R- IS /. A. 105, referred to. NormcPr-i 
N4TU PaiLiBi X. BiipfE.VDiu Narajv Rot 

I. L. K, 03 Cftle. 874 

08. Decree against widow for 

husband's debb— o/ /anufy pwperty— 
hxtcuUon-iate — Minor ton* iouna though not partiti 
to awit — ii»»t fcy ^OTW to redtem inortgajt. One G 
died leaving him surviving a widow and two minor 
sons. The widow mortgaged some lands and a 
bouse to pay off a debt due by her husband. Sub. 
sequentiy a money decree t'as passed against her 
lor another debt due by her husband, and the 
greater part of the roertgaged property was sold in 
execution and the equity of redemption thereoi 


derive their title, there IS such identity ©f interest 
as will justify the widow being treated as the 
“substantial representative.” But where the 
widow is the person who has created the chaige, 

, iv-. ,_*.*! _ -* gjjg gygjtiantly 

r«dra Chvnder 

• »«, II Moo. 

. . ' yy Chotedhry v. 

• 5 B. B. R. 142, 

■ ■ Pan* J'lTTEB 

3 C. N. e,*»7 

07. Decree in compromiee 

tnhde by widow after adoption of eon m 
suit on mortgage executed before adoption 
A, executrix to the estate of her husband. 


and pra;^g for redemption. The lower Courts 


loot lo me &uusidui.(i ui luu ...... -- 

question was whether the debt for which the pro- 
perty was sold was a joint family debt, and whether 
it was the equity of redemption in the entirety of 
the moctga^d property that was offered for sale.- 

baxgainod for, and intended to be bought 

obvious that, if the sons bad been parties to the 
suit m which the decree had b«n 

mg 

.he 

■ ' of 

te. 
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debt, ^hich the foundation of the decree, was of 
such & nature that no liability- ansin;; from it could 
attach to the family property, or, if they failed in 
that, they might show that the entirety of tlio 
family property na«, in faet, not snl»l De\ji r. 
Saimnn . . . I. Ii. Zl. 24 Dom. 136 

20. Purchase at sale in exe- 

cution of decree of widow’a interest — Pnmte 
tale by xcidoic — Cau^e o/ action to Tcxerstontr. A 
purchaser at an exccufion-saJo of the mdow*a Iifc- 
intcrest is in no better position than a purchaser 
of the same interest from the widow herself; al- 


po'^cssion, and the cause of action arises at tho 
death of the widow. JfoHLMA Cntr>-DER Ror 
CnownnuBi i- Gotmt Nath Dey Cnowmiinn 

2 C. W. N. 102 

30. — Sole of tcidoie’a 

litle or tntereet of xnJoie, teften pos'ea 
and trAen compute ettate •pastea, by tale <n exeevtion 
of decree. Tho question whether upon an execution 
eal«, the mere riglit, title or interest of a Hindu 
widow or the complete title to tho estate passes, 
depends upon the nature of tho right, titio and 
Interest soM and upon the terms of the decree m 
execution of which the sale is held, field, upon 


3L Personal decree by one 

partner against another for dissolution and 
for a definite sum of money — Death of 
jW^ment-deWor — Pighl of dtcree-hclder toexeevte — 
Jotnderofvndmded brother of dtcea'ed — Legality — 
Zfindu Low. Petitioner had obtained a decree 
against his three partners dissolving the partner- 
ship and ordering the first defendant to pay him 
a definite sum of money. Before the decree was 
executed first defendant died, and petitioner 
now sought to esecuto it, under a. 3^ of the 
Code of Civil Procedure, against tho widow 
and undivided brother of first defendant, who 
had been joined as defendants as the legal 
representatives of tho deceased. The first 
defendant had not been sued in a repre-entative 
capacity as managing member of his family, 
nor was it shown that the business wa« a family 
business. Utld, that insomuch as tho decree was 
purely in perronam against tho first defendant. 


HINDU LATV— WIDOW— con/d. 

3. DECREES AGAINST WIDOW AS REPRE- 
SENITNQ THE ESTATE, OR PERSON- 
ALLY— amid. 

to sale joint family propert}*, which bad come to 
him by survivorship, whether it was ordinary 
family property or property acquired for tho family 


from the record Execution should be granted, 
under a 234, against the widow, as the legal repre- 
sentativo of tho deceased first defendant. If tho 
deceased had left any separate property it could bo 
attached, even in tho hands of tho fifth defendant 
just as it might bo attached, if it were found in tho 
hands of any stranger. VEEitirrA CnETTiAB r. 
Rauasavtami Aivar (1004) 

L li. B. 27 Mad. 106 

82. Baversioner bound by 

decfea obtained against widow without 
fraud or collusion, though without con- 
test— Afienalion by one of several utdous not 
tnvalid ipso facto A decree on s claim binding 
on the inheritance though obtained without 
contest against the widow in possession is 
binding on the reversionary heir m the sbscnco 
of fraud or collusion. The widow as representing 
the estate is not bound to raise any defence 
when she is satisfied that! tho debt » really 
due. An alienation by ono'of two co-widows is 
not ipso facto invabdiWith reference to the interest 
of the other co-widow, or of persons interested in 
the reversion. Sobbaxisiai, r. AvrUArrAviMAt. 
(1000) . . . . I. L. B. 30 Mad 3 

33. Money adrasced on perso- 

nal security of widow — Decrees o^ainst ui'fcur 
bin<fin$i only on her xndoic's estate — 7fe» judicata — 
Civil Procedure Cod^ {Act SIV of JSS2]. ItTiere 
money is lent to a Hindu widow on her personal 
security, a decree for such a debt and a sale of pro- 
perty late of tho widow’s husband in execution of 
suchdecree binds only tbe widow’s estate, notwith- 
slajjdiRg that tbe origioa] debt may hare been in- 
curred for legal necessity. Dhtraj Singh y. ilanga 
Ran.AU. II reify Hotrs IIS97) 67, followed. K and 
S (two brothers) executed a usufructuary mortgage 
of tbeir respective shares in certain property. Tho 
share' of S, was then purchased in execution of a 
simple’money decree by D. Tbe share of K was 
after his death* brought to sale in execution of A 
simp’e money, decree against K't widow and Jjur- 
cha«ed by O. Q, transferred his rights to J?, v\!io 
was D't brother. D sued for redemption of half 
the mortgaged’ projerty naming as d^endants the 
mortgagee, the heirs of S and E. Pending this 
suit E died and D amended his plaint, claimirg 
redemption of the who'e. The heirs of S did not 
defend this’ suit, which was* decided a parte as 
•gUnst* them, and tbe smt was compromised )y 
D’t widow. Tho heirs of S then claiming as next 
revtnioncTS to £ cl tbe death of bis wlaow, ircugbt 
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SINDXT DAW— WIDOW-^onJ'I. 

4, disqualifications— C o«fi. 
(a) RE-MAItBIAOE — conll. 


the present suit, Becking to rcflocm hftll of the 
mortgaged property. Held, tliat the suit n-as not 
barred by s. 1.“} of tbo Code of Civil Proceduro, in* 
asmoeb as the plaintiffs, though they might have 
done so, were not bound in the former suit to 
raise the dcfcnco that D was not entitint to redeem 
more than half of fho mortgaffed property. Kaittr 
V Faiyaz .ibr.1 Kbvn flOOS) 1. L B. SO AIL 394 

S4. Suit on Bimple bond exe- 

cuted by widow for legal necessity — 
Widow’s estate — Stile ~I)ecree, ijcrsonnl — Sale do*i 
not affect reversioner. A Hindu widow was suol 
on a simple bond CTcouted by her (for legal 
necessity, and property left by her husband 
Mas sold in CTfcution of the decree obtained in the 
suit. Held, that the bond did not bind any inj- 
zDoveabte property and the interest of the re»er- 
aioners was not afici-ted by the sale GtB(B\i.A 
Dassiv. SaiHATH Ciu>nR.v’Sincm (1008) 

12 C W. N 769 


4. DISQUALIFICATIONS. 

(a) Rg-uab&iaoe. 

1. — . ■ , Effect of re-uiaTriage— Ati 
XVoflS5S,ss 2,8,6-'lnhefitariee. AHiodudied 
leaving a widow and minot son aud daughter. The 
widow re-marned after her husband’s estato had 
vested ui her son. The son subsequently died, and 
his step-brother took possession of the property. 
The widow then brought a suit against the step- 
brother for possession. Held, that the suit was 

m£ ' ■ ' • 

as 

mi 

8.0. in Lower Court OxnoOBAn Soot r Bredca 
Bakjnee 10 W. B. 34 

2. Jifaraivr easier 


3. Lirtgails — Chts- 

tom in Wynaad , — IFiVowi marriage. Among the 
Lingait Goundans in the WjTiaad, a widow, who 
contracts what is known as an odaveli marriage, 
ceases to inherit her deceased hushandV estate 
KoDunn r Mawt . 1. D. B. 7 Idnd. 331 

4. — . Jt/ainfenanee, 

power to sdl husbands estate lor. Where a Hindu 



D. B. 12 Calc. 62 j 


6. ActXroflU^, 

t. 2 — Suit hj reversioner to estalUsh Mi title to pro- 
peril/ soli in execution of decree obtained against 
widow as representing /(i<«iand’s estate. In a suit 
brought by the plaintiH as the nearest heir of 0 T, 
who died intestate in 1873, to set aside a sale of 
imnioreablB property belonging to the estate of 
O T which had been sold m execution of a decree 
obtained by the defendant J agu'nst B T, tie 
widow of O T, who had married again and whose 
husband was the brother of the purchaser at the 
execution-sale, the Court found on the evidence 
that the suit against B V, was collusive, and that 
the Bile in execution was in fraud of the plaintiS's 
right. He was thcreforo entitled to a decree de- 
curing that he was not bound by the sale of the 
3 kI November 1875, in the suit brought by against 
B F as representative of her deceased husband, 
OT. Held that whether the plaintiff wasentitled 
to immediate possession of the property in the suit 
depended on the question whether B F’a We* 
estate was defeasible on her re-marriage. She 
belonged to a caste in which re-asmsge was per- 
mitted. The following issue was aeconhngly sent 
to the lower Court for trial i “ Whether, by the 
usage of the country, the rights and interests of 
BV • • • — 

perty 
mioe< 

H D. R. LI Bom. ilw 

e. — Act XY of ISSS, 

e. 2-^lie-marriage of leiioxe, who 


tfio Xct was passed, it was intenueu lu caaue 
nridowa to re-marry, who could not previously have 
done 80, and s. 2 applies to such persons oidy. 
field therefore, that a widow belonging to the 
sweeper caste, in which there is not, and m I8o0 
was not, any obstacle by law or custom against the 
ra-maniage for w idows, did not by marrymg again 
forfeit her mterest in the property left by her first 
husband; and that the reyersioners comd not 
prevent the sale of such interest in execution of a 
fecree for enforcement of hypot^cation. Har 

Sam» D,s V. Kism . 1. I. B. 11 All. 330 

« - Hindu Widowf 

Act (xr of ISS S). 


lindu widow belonping to a caste m 
lairiage has been alvays by re. 

nted property from her son. of 

tisge her interest in suah property in « 

..St h«r of the .o». yrrOT S gSk 331 
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4. I)I'=Qi;.\I.IPIC\TION*S-<—ilJ 


4. PJ'QU.XLIFI •ATIONS— 


(fl) He MAnniAOE— tjiif’i. 

8. — of vidau' 

tn dfr/i’fi hitltind'* — II’k/w* vA"** m- 

rKirrinjr i« tolid tndfjxndtnll^ cf Atl .YT of t'S6 
Ildd, th»t a Hindu widow Iwloncinj to tlic Kurmi 
MFt/*, in which the n*-fmnnpr of widow* w»» |>cr* 
mitlM l>y cuMom of the independently of 

Act XV of iSVi, WHS not, liy rei«on of her fc* 
nuiTMce. depnee*! of her right to remain tn |K»<*es- 
fion of her dpee.t»e<f hu'iwnd'g e<tate during her 


ircclfy A'ofM ‘''i followeti. Uasjit r. 

r.ADiu Risi . . D D. R 20 AIU 476 

0. Inlrrilunee — Suc- 

rrrtioit to a <on of firti Tnorriaye, nalu>ith*Utnd- 
{no rt-mamoQt — JTidova' I2t-matr>a-]t Act 
(Xr of 2, 5- The widow of a Hindu 

married a seeond time. Subse.joently to her re- 


L D. R. 28 Dorn. 088 


(5) Ukciustitt. ' 

10. ■ Application of Hindu texts 

'&s to females debarred from Inheriting — 

Widoi^^SIolhfr. The texts which pronounce that 
Itindu females aredeUiwd from inheriting are eon- 
fin^ in their applicAtion to the widow as such 
KojiYAOtr c. Lskshm: . I. D. R. 5 Mad 149 

11. Jlffeet of uicbastity — U«- 


li! I«. wv. Oul 

jl2, Forfeitureofinheritance— 

Act XXI of 1^50. T). a Fardasi Hindu, residing 
at Nasik, died Icaring two widows, .^and P. 
B, who was th tirst wife, though not incon- 
tinent, had been turned out of his house by her 
ihnsband some time after he mirried P. In a suit 


(6) U'atiSTiTT— con//. 

tinence were necompinied by degradation; but 
that by Act XXI of IS'.O depnration of caste can 
no longer be recognised ns working a forfeiture of 
any nglit or property, or nflccting any right of in- 
hcntance. I'Anvari r. liiiiEEB 4 Bom. A. C. 25 

13. - Dtvcilinj of 

jrroffTlu — Forfrilare of inheritance. Unchastity in 
a Ifiniti widow does not direst her uf property 
which has become restc I m her after the death of 
her husband. Abiiirim Doss u. SRCrnt'/ Doss 

3 B, D B. A. C, 421 ; 12 W. B. 338 

14, — Pnetlmo of 

property— •forlnUire of inheriljnce-^Aet XXI of 
ISSO A Hindu widow, whom the property of her 
husband has once rested, does not forfeit by her 
unchnstity her nght to such property. SemWe .• 
Unchastity, followed by degrail.ition or expulsion 
from Caste, nouid not bo sudicient to depnre a 
widow of an estate which she has taken by inherit- 
aticc. Matasi.iki Obbe r Jayrali Oebi 

6B.DR. 488: 14W.R.O. C. 23 

16. TTWotn’t uUite, 

forfeiture o/— C/nrftndify dunnj tridoirAeoi— Di* 
ve-iUnj of property Held (Keiip, Glover, and 
MnreR, JJ., dissenting), under the Hindu law as 
admmistered'ln the Bengal sshool, a tridow, who 
has ooee inherited the estate of her husbanJ, is not 
liable to forfeit that estate by reason of her sub- 
sequent unchastity. Per Ke«p, Ot-nvEft. and 
Hitter. JJ., contra Kery KoLtriVY v. Moxe- 
niM Kolits 

13 B. D. n. P. B It 19 W. R.’S07 
Held in the ssms ciss on appsri to the Fnry 
Council,— It has not been establishei that the 
estate of a widow forms an exception to the general 
rule that the estate of a Hindu onse vested by 
succession or inheritance is not divested by any 
act or incapacity which before succession would 
have formed a ground for exc/usion from inherit- 
ence. The general rule is stated in the Virami- 
trodaya, Gh VIII, “ On exclusion from inherit- 
ance," paras. 3, 4, and 6. This work, like the 
Mitakshara, may be referred to in Bengal in cases 
in regard to which the Dayabhaga is silent A 
widow, who not having been degraded or deprived 
of caste, had inherited the estate of her deceased 
husband, held not liable to forfeit that estate by 
reason of subsequent acts of unchastity. Qicere’ 
As to the eSect of her being degraded or deprived 
of caste for anchasity. dfo.viEisr KoCita v. Kzbi 
Koutaxi 

D D. R. 6 Calc. 778 : 6 C. D R. 322 
D R. 7 I. A. 116 


widow sued as her heir for possession of certain pro- 
perty, The defence was that the widow had 
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HIMTJCr LA-Vr-.WIDOW— ccuf^f/ 

4. DISQUAIinCATICNS— ecnft?. 


HIITDU LAW— -WIDOW-cofi/c?. 

4. DISQUAL]FICATIONS-c&n«. 


(5) UkchaStiit— confrf. 

deserledffceiflitslond in his Iifetinie and lired a 
Ii/e of unctosfity, and that the iilaintifi’a right of 
inheritance tras in consequence destroyed. Se?d, 
that, assuming the widow to hare leen guilty of 
unchastity and to have heen actually degradca lor 
it, plaintifl’s right to inherit her property in the 
absence of nearer heirs could not be aCccted "by 
such degradation. also, that, though Act 

icro * tv.. t 


amount to an interieience with me autonemy oi 
caste ; nor dees it interfere with the forfeiture of 
such a right, as, ey., to particiratc with other 
members of a caste in the tenefita of a rcliwons 
institution appropriated to the memhers of the 
caste, or to jarticipate jointly nith fellow-caafemen 
in the benefit of a caste institution : nor can it 


Mcneumtit Aunia, JO JJ h y, tweiitu to. u«ii, 
further, that, though under the Hindu law a loss of 
caste by exjulsion for specified reasons causes for* 
feiture of rights, jt has never broken the relation* 
ship of the person espelJed to those who remain 
within the caste, degradation having merely the 
eflect of rendering the tie of kindred hot dormafit ; 
and, t.g , the degradatico cfeithersicuredceanot 
dissolve tie tie of marriage. It is impossible to 
construct cut of the 5mntis and cemmentaneaa 
ccrsistent dectrne of “ civil death " or “ fiction of 
death.” Prostitution dees not sever the legal 
relation, and therefore fie'degradatJon of a woman 
ID consequerce of her iinchastity dees not in law 
entail a cessation of the tie of kindred between her 
and the members of her natural family or between 
ler ard tlo ninberf cf ter hvsfcard’s famiJy. 
Kor dees a wife’s adultery, unattended by degra- 


17. ITufow’s estate, 

fcffextvre o / — VvehasOty dvnng uidcuhccd. Held, 
under the Jlitalshora law, that a widow, veho has 
once inherited the e-tate of her husband, is not 
liable to forfeit that c'tate by reason of her subse- 
quent urcbastily Ihe lulirg of the majority of 
the Full Bench of the Calcutta High Court in Xiry 
Xclilartt/ V. Mc.fitc.rom Kchta, IS B L. P- J, 
followed. Kziialo V. Kisben Lat 

I. L. B. 2 AH. 160 

8. Wtdciv's 

jorjtxtvTe ol—Vrchathly dvrxttg urdcuhecd. It ia 


lb) rircBiSTiTr— ccKfd. 

BufficicDt for fho protection of a Hindu widow’s 
right to her busbnnd’a estate from forfeiture by 
reason of uncbnstify that such right has vested in 
her before her misconduct. It is not neccs«ary for 
such protection that she should have acquired 
possession) of the estate before her misconduct. 
IlnawASi r. SfaiiTaB Kraa . I. L. B. 2 AIL 171 

10. Proof of I'ncon* 

fiMCiicc — Svsjitaon. Infidelity in wife, or i'ncon* 
tinenoo in a widow, m order to constitute a dis- 
qualification to inherit, must be positively proved, 

I or at any rate tiicrc must be a reasonably well 
I grounded suspicion of it having taken place. But 
] qvart as to anything less than positive proof le/rg 
sufficient. RaviA t. Pniai . . 1 Bom. 66 

f 8.C In the goods of Dadoo Hakia 
I ' 1 Ind. Jup. O. 8. 60 


[ 20. Adoption, right to make. 

A Hindu widow, who has become unchaste, is 
I living in concubinage, and is in a state of pregnancy 
I resulting from such concubinage, is incompetent 
1 to receive a son in adoption. SAVAVtaii 
^ V Sjcdasilni Past . . 6 B. L. B. 36S 

I 21. — — Adoptim by 

\ mclhtr-tndau'—Sxil>'fgun,t edojlion by dd^gbftr.in- 
i iau^Vn<hailily of wdeu ofUr ueting of e-tale, 
of. on ivu.it of odojUof.—Sutt to set arids 
‘ adoUten. One G died, kaving him 


Tcsb^^'^jPr'v'ouW cot be divested by her subse- 
quent unebastity. and theiefore the 
her chastity was irrelevant, B 

u. GOTIKII CA.vBsn . L L. B. 8 jiom. »■* 

5,0 Liability of decree for 

xnamtenance to be set aside or suspondci 
A dec™ ob!.™d_br . „ 

lent 
her 
lose 
the 


Maintenance— •/nci»nt"’«'‘‘-'“ 

.«n{ntenatiee- « “ 


For/etinre of nyhU—Starving maintenance. 
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imfDU LAW— •WIDOW— 

4 DlFQUALiriCATIONS— 

(6) UycnisTirr— 

k rcltlod principle of Hindu Uw that a Itinda 
widov’s riplil to claim maintenance ii forfeited 
upon her unrha^tity. Diia rule ia not to Imj 
rertnctnl to women r«pc.M»o<!, vho are not of tbo 
rank of patni or wife. U lirre a widow became un. 
charto alter her hu*l'and’a death, and waa leading 
an uncha«tc life at and alxiut the date of suit: — 
//c7<f, that rhe eaa not entitlcil to maintenanco of 
any aort. Quart : ^\■hether, if »he were to beam to 
lead a moral life, ahe would not be entitle«l to a 
rtarvinf maintenance, //onomm'i r. 7'»m/jnB<i. 

I. L. Ii, 1 lion. 53V, and Vo/ii r. Canja, 
1. L.Jl.7 lion H, referrctl to. DoMt N'aTif oAoa 
RastAyrKD DnenroDnanr. Hajovimom Dtai 

L L. R, 17 Calc. 674 
Stt DartTA KCAiti r. Mconc Titrant 
LL,R. 16 Alb 382 


(C) JInCEIXANEOrS. 

24, Widow of tho disqualified 

h^lr—Dif'pjahfitii har—ETthiiion from tnh<rtUince. 
The wife or widow of a di*<^ualifie<i Hindu does 
rot become incapable of inheriting property 
merely by rea«on of her husband’s disijuatideation, 
whetiier iho claims as heir to a deeeaseit person 
through her husband or othenii.«c, if she herself 
freo from any of tho defects nhich escludo a person 
from inheritaneo under Hindu law. It h a canon 


when there is a collocation of two texts, dcabng 
with the same subject, and in tho first of them two 
words or expressions occur of which only one is 
repeated in the second text, tho other word or 
expression must be excluded as not applying to 
cases falling withmthat second text. GA^oot 
CnASDIIABIUaADAI (1007) 

I. L. R. 32 Bom. 276 


mWDULAW— WIFE— c rey. 

jnga! right*. and*tho present case was emhentir 
one of that description. Duhr Korr x. Dimrlft 
XatK iUncr, 9 C. If. A’. SIO. Smile : Keeping a 
conenbino In the hou*o by tho husband would bo a 
aufficient justificnttion for the wife to ask for 
aeparato habitation and separate maintenance. 
Dclar KotR f. Dwarka Nath SfissEn (1005) 

I. L. R. 54 Calc. 071 


niNDU LAW— WILL. 

Col. 

1 . Power or Dtsrosmov— 

(a) Cexerau.v .... 5125 

(i) Disherisox .... 5131 

2 Xi:t.ccpative Wills . . . 5432 

3. TeSTASIESTaRV I^STR^S!E^T3 . . 5434 

4 . Attestatiox axd Proof or Wills . 3435 

5. COXSTRrCTlOX 07 M’lLLS — 

(a) Ceneral Rn.ES . , , 5136 

(h) Estates ABSOLFTEORLDirrzD. 5443 
(c) Apomox .... 5403 
{</} Be^cist to Idol . . , S479 

(<) Bequest for PEnronstAKc* or 
Ceremdvies . . , 6470 

(/) Bequest for Iusioral Coxsi* 
SERATIOX .... 5473 

(j) Bequests fob CnAUCTARiE 
PuRrosss .... 54S0 

(A) Electiox, Doctrixe or . . 6485 

(») Vested axd CoMfifoEXT Inter* 

ESTS 5490 

(;) Accusiulatioxs . . . 6404 

(1) Pebpetuitizs, Trusts, Bequests 
TO A Class, axd Remoteness 5405 
(() Bequests excludixo Legal 

CouESE or IxnEHiTAXCE , 5523 


HINDU LAW— WIFE. 

Ste Hindu Law — Husbaxd and wipe. 

L — //u»6and and 

vrift — Hindu lau^-Iluhtution of eonjugal rtghlf — 
ifvjbajui htiny tct/A TirMfilide in Ats hoiue— Cruelty, 
legal— Husband and wife. At hero the husband, a 
Brahmm, haring expelled his wife was living in bis 
house with a low caste prostitute, his claim for 
restitution of conjugal rights was, in the circnm* 
stances of the case, disallowed. PerllARiNCXOv, J. 
A Court IS not bound to order a Hindu wife to 
return to her husband, where there is reasonable 
ground for apprehending that a return to that 
husband will impcnUicr safety. PerSIoosERJEE, J.. 
There may bo cases in which something short of 
legal cruiuy may bar a suit for restitution of con- 


(m) Resisuabe Estate . . 5525 

(n) SuBVivoBsniP . . . 5525 

(o) Fajiilt, SIeanin'o or . . 6527 ’ 

(p) 3IA1XTEVANCE . . . 6527 

6 Retocatiox or Wnx . . . 5529 


7. Self-acquired ob FASiiLr Pbofeete 6529’ 

See AwtstsTRiTZOS. 

L L.R. 20 Bom. 26T 
See ^Ialabab Law — ^IV iLi- 
See POBBATE. 

See Will. 
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JmfDU LAW—'VriLlwonri. 

_ Construction of willf— 

Scf IIiNpr L-vn- — Wipon* — P ower or 
AVipow — P ower of Di^fomtiov on 
Auevatios . 6 C. U, 300 

Set SrCCES«!0N* .\cT. S. i'C. 

E L. It. 24 Mad, 209 

nuncupative •ndll — 

See Probate — O r wnvT DoerMExTs 
craNTED . I. Ik K. 25 AIL 313 


I. POWER OF DISPOSITION. 


nirrz)D'ii.w_-nriLL— 

I. roivER OF Di'ro-mox-f.ni/. 

(>0 GEVERtlLT— f'-flii. 

Liconi. H rntitleJ to dyposi o{ hU sepirxt? propectv 
bj-ft\riIL SBlDETir. KRl<nv»v 

I. Ii. R. 21 Mad 105 

©. IlcJler cf intp^r. 

liSIefUU. The hoMoref sn impArtibI*f«t9t« my 
slieattc It 'by will to the same exte-jt that h“ may 
alienate it by pile I n/<T nnw. Con-.Tor Warb^ f. 
VcstiTA ScRVA JUmrATi lUMiKRi<nx'a lUr 

I L. R. 20 Mad. 167 


(tf) Ge'CERALET. 

1. Power to mate wiU-Onjia 

an,^ txien! cf jY\-rtr Ptr Normax. J — The |v>xivr 
cf a Hindu to make a will is not o( m^Jern intro- 
duition. nor is it of local oruin Will> were known 
to, and in u«e «tuon7<t. Hindus not in the presi- 
dency towns only, but one end ol the penm- 
suh to the other. The n^ht to make a will is part 
of the Hindu lasv it'd! The extent an I nature of 
the di'position which a Hindu tc'tator i« capiWe of 
maUnc w not a <i«e»tioD cf public eapoliency or of 
CM'tpm or iiMce. hut ma«t U' re.;uIitoiJ hr railo# to 
l>c found in. or directly Jcduco.! from, Hindu law. 
Gavexpiu Moniv Tagore « I'rrEvpRa Moniv 
Taoore . . . 4 B. L. R. O. C, 103 

& .11 - Noture uni orteal 

cf y<u«T. The te-tamentary power of dispo»iih>n 
hy Hindus baa lieea e^tahluht^ tn IL'nsat by the 
dceiMon of C\iurw of jurtice Tbo nature and 
extent cf such jvwer cannot be poierned be any 
analog to the law of England. — the Engli'h 
system lieiop one of the most artificiaJ character, 
fotitidealma preat degree on feudal rules reguliied 
ba .^cts of i'arhanient and adjuited by a long 
course of judicial (letermiiMtioii to the wants of a 
stated njciety diffenog as far as pi»il>le from that 
which prea^ls among Hindus in Indiv Hocoarx 
MoveeDebia r. Kasi KianoBE .\ciiaRjEE 

3 W. R. P. 0. 15 : 10 Moo L A 270 

3. Pkttofr cf dMfwi- 

bon cf iltnjH*. By the Hindu law as admims- 
tcrcvl m the North-West Pronaevs, « Hindu has 
power to make a testameatary dispoailiou in the 
n.ature cf a wiU. A di'puted will made by a Hindu. 
<ll'po^in|^ cf self-aequiKsl estate among hi* family 
c-tablished. Naxa Naraix Kao r. HrftEc Pcsth 
ISnAO .... 8 Moo. L A. 86 

4. — - — _ . Poirer otrr estate 

during lift. Any Hindu withm these ProTioces, 
whether porerneu by the Bengal mode of sncees- 
»K'o or otherttij-e, pet'sessos a power to bequeath aa 
estate by will csvextensire with his power over the 
estate in his lifetime. Pirrat Koomtar alias 
Mcvar Bibes r. Jot Kishr.x Doss 

e 'w. R. 101 


7. Jfifiltkira fiir. 

Umler the MitaL'hara law, a fither can dispose of 
I his wlf-aequirexi projx'rty, moeeihle and ifflmjre- 
ablc, at his own will, an 1 he can by will mtke an 
unequal diotrihutton of the same aninnr«t his heirs. 
B\wa Mt«ssRr. Bi'iiEx PKaKAsaNiRM'i JJisen 

10 W. R. 2S7 

8. Power to disposa of self- 

acqulred immoveable proparty nfter adopt- 
ing a sou. .\a adcptcsl wn iKvs net sttnd in a 
better position, with rerani to the a-dt-aeqaireJ im- 

; mombW prv'pt'rty cl his alisptire Isther. than a 
I natural-Unn a.->n’ wonU occupy ; and there U 
I nothing in the Hindu law h this pw'idcacr to p^ 

I vent a' fsther from di.'po»inr by will of hu self* 

1 aoquifcj immici'abte p*operty, and »o defeating 
1 the tights bv inheritance of hw adopted son- Pt**" 
snoTiM SuAiii SaEXTt r. VisrPBV 
Sutsn , . . . 8 Bom O, a 193 

Power of disposition by will 


over BBoestral property m Bombay. X 
testator J'anoot in the town of Bjmhiy dispose of 
ancestral pwpertv, efen tl itcovi-tof mjveabl« 
to the rrcju Jii-e of the rights of an eti'tin* grand- 
fon. CuATTEKBao.v -Mejrjt r. Davtu^i 
Naraxfi . . . E Ik R. 0 Bom* 4SS 

Power to dispose of septrat® 
and'seirasqulred propsrty— .Yfp^'ws nVWtn 
(Ated to aUtndSon. AjHmJu without male dc<cen i- 

I • I mmiTC- 

... ■ ' ■ 1 ■ ormic-d 

, • power 

^ _ . which 

the Uw prescribes to ah-iation by gilt 
AnroonatA C.ib r. Kashke Ota . 4 N. W. SI 

Bequest to widow with 


Zu maria. 


U- — 

power • • ■ ' . , ■ “ 

potty. ■ • A ■ 

property a “ 

of abeiuttou coiueiu-a -- '•J • ' 

. anthorue abemtion by her. _ -■Vs a husbanJ is ‘ 
I incompetent to cite such an interest in 
1 his wife, it cannot be contended that he **^*^^, 
petent to beijueAth it. Jeew^ 


CaJitui—pourr cf dispcisiticn by a vtJl. The I 
Zamonn of Caheut, although a meml<er cf a Koti- 


tral property — lU'yaiity cf 


1 N. Vr. Pd 2873, 66 
tTneqoal division of aoMS- 
cf ue. ifrfi. ihat a 
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HINDU iriLD-ronff. 

1. rowun or Disi'osiTioN-fonfJ. 

(>t) GEXcr-ALLT— 

■niW mmlc by « llinclu diM.lmg uncmmlly imcc«tn»l 
pmpcrtj l»-l»ccn hi« ►or*. «n<l »».*i7ninB a »*»'« to 
III.' wife with tho power of di'po'ins < t it, Wm illc^il 
under Hindu law. HrLijto ?1^CI! i. MoMBrrR 
lAcralSS 


13. Disposition of ancestral 

and self-ocquired property— VnW*»y o/ *rtU- 
.\ Hindu may make an alienation of hit properly to 
take efieet after hi< death Die Hindu law in 
Madraa admita of the teMamentarj* di^pocition of 
property, whether ancestral or self-acquired- Die 
tettamentary power of a Hindu in Madras » co- 
extcn*ivo with his independent right of alienation 
fnter Wio*. VaLUSAVioaM I’lLLai i. 


Arbitrary disposition of 
Bolf-acquired property — I’afiddy of tnlt. 


14 . - 


wiU by which a testator gave to bis brother four- 
fifths of hu sclf-acnuired property and only one- 
fifth to hu son, hid not to ho invalid as being be- 
yond bu power of dupoaition. fiattAVaxastraMi 
CnriTt r. ARCsacnii.A Cneni 

1 Had. 487 note 


16. - Power of disposition over 

ancestral property — xalhout male issue. 
A will by s Hindu without male usue. kinsman, or 


incompetent to exercise a testamentary power ; 
aeconUly, that at the time of the execution of the 
will the testator was not of sufficient menUl capa- 
city to make a testamentary disposition ; and, 
thirdll, that tho testator being a Hindu bad no 
. . . . . , .... 

the 

the 

strong presumption, arising from rcbgioua 
considerations, in favour of a delegation by 
the deceased to hu widow of authonty to adopt 
a son for him, yet that tho evidence entirely 
faded to prove that fact; secondly, that the 
evidence established hu mental capacity at the 
time of executing the will; and, tlurdly, that by 
the Hindu law prevailing at Bladras a Hindu in 
possession without usue male, kinsman, or co- 
parcener, had power to make a will disposing 
of ancestral as well as acquired estate. Xaoa- 
LUTcmiEE UiULiL V. Gopoo NxDaBaja Cketix 

6 Moo L A. 309 
2^0_ Extent of power of disposi- 

tion— .Ccjweil to nfof — ifijil of icidoic to tnaiRfen- 
oncf. Although the Courts in India recognize the 


HINDU LAW— •WILD-fOnft/. 

I. rowEP. or DisrosiTiox— confi 

(a) CcSEn ILLY— font/. 


maintain tho famil}*, further directed that, what- 
ever might bo tho surplus after deducting the whole 
of the expenditure, tho same should bo added to the 
corpus, and in tho event of a disagreement bo 
tween tho sons and family, tho testator, directed 
that, after tho expenses attending tho estate, tho 
idol, and tho maintenance of the members of the 


ing for the performance of the ceremonies and fes- 
tivals of the idol, and the proMsions in the will for 
maintenanco ; secondly, that the fact of the divi- 
sion of tho mcomo ariungout of the testator’s estate 
among the members of the family after the testa- 
tor's death did not constituto a division of tho 
family. One of tho sons of the testator died, 
leaving three sons, one of whom also died without 
issue, leaving a widow. Held, further, that tho 


her nght as a Hindu widow, when tho property 
should be divided, Sosatcir Bysack v. Jeeaur- 
sooxDREis Dosskb . . 8 Moo. L A. 66 

17. Bequest for religious pur- 

poses — Leyary h’j an vndividcd father of a Uxndu 
family. A Hindu made his will, whereby he be- 
queathed RCOO to supply a silver image for a 
pacoda, and died leanng the defendant, his un- 
divided adopted son, him surviving. Ho was not 
shown to have been possessed of any separate pro- 
perty. In a suit by the trustee of tho pagoda to 
reco«r tho above amount :~-Ileld, that the le'-aey 
was not bindmg on the defendant, Ratiixaji v. 
SIVASOBEASIAKIA . L Ii. H. 18 Mai 353 

18. Power to dispose by will— 

Pafernaf grandmother inhenliny property from 
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:HINDTJ LAW— wild- conJJ. 

1. POWER OF DISPOSITION— comW. 


HINDU LAW— WILL-co-i/^f. 

1. POWER OF DISPOSITION— con^-i. 


(a) GnxER^LLY— Conti. 


maiden grand-daughter, tahes an absolute interest 
m such propecty, and on her death the property 


1&. WDl omitting to provide 

for widow — VaMiUjof letlh Smile . ThewiUof 
a Hindu would not be invalidated merely by its 
omitting to proridc/or ilia \udow VaixiNATauaii 
Pjllai r PacnCHE . . .1 Mad. 320 

20. O ■* -• 

tena 
viU ■ 

that , 

confer a greater amount of spiritual benefit upon 
the testator, nor on the ground of its maktng no ' 
pronaion for the maintenance of the widow of the | 
icatotor’s deceased brother. Rookuoxeb Debu 
t’. I^snso Cbtos JIissEB , 20 W. R. 147 ; 

81. Devise to prejudteo of wife ' 

— ZrtCTintfer utthout ttutie. By the Hindu law a ' 
zamindarharing no issue is capable of alienating | 
by deed or will a portion of his estate which m j 
default of lineal male issue a ul on inteuacy would l 
vest in his wfc, without her cousent. 5 Iou(az ' 
LacirsfTa v CtULKKAXY Vexcata Rama I 
IvOABAMAaCrW , . 8 MoO I, A. 64 


I ' (o) GnsEEvixY— eontd. 

_25. Devise away from remote 

kinsman— .Je pirate prap^rCy. The title of a remote 

I ldnsDiAn. though heir of a Hindu testator, who 
died without lea vio" issuer or any near relative sur- 
viving him, and with whom that remote Kinsman 
, had not been united in food, worship, or estate, 

I cannot prevail against the title of a devisee of that 
iettator, whether auch property was by the testetoe 
, eelf-acquwed or held in severalty, either by virtue 
of a partition, or of the non-existence, or, if any did 
ever exist, the extinction of co-parceners. NaeOT- 
TAM Jao/ivax f. Naesaxdas Hctreisakdas 
I 8 BoxQu A. O. 6 



I co-parceners being able, according to the decisions 
' of the Court, by act I'n/eriiwj to make an alienation 
of his undivided share binding on the others, it 
followed that the father might dispose by will of 
his one-thud share. Held, that, under the JlCtak- 
shara law as received in Bombay, the father could 
not dispose of his one-third share by will. The 
doctnne of the alienability, by a to-parceuer. o* 
his un^vided share, mtbout the consent of bis co* 
sharers, should not bo extended, in the above 
manner, beyond tbe decided coses The Bom^y 
Court had ruled that a co-parcener could not, with- 
out ills co-sharer’s consent, either give or dense his 


22. Right to deprive by will & 

widow of her share on partition— fTirfcic’s 
share on partition Under the Hindu law in Bengal, 
a person has the right to dispose of his property by 
u lU so as to deprive his widow of her sha« on parti- 
tion Bhabunmot/ce Dabea Choicdhrant v Bam- 
li^sore Acharj Ckoicdhry, S D. A. Bep {IS60) i 
485, followed. Dsbesdba Coojiah Rot ttiow- j 
Dimr f Bbojexdeo Coomab Rov Cnownmcr. ' 
Prosoxxomovi Dasi f. Brojexdbo CoOMAit Bor I 
CuowimBT . . I. L. R. 17 Calc 880 | 

23. Will against interest of 

widow and reversioner — Inafficiovs will. 
The will of a childless Hindu giving power to adopt 
a SOD, though opposed to the interests of the widow 
and the next heir in reversion, is notjinofficions. 
SlEODA SOOXDEBY DoSSZ t. TlXCOWBY NPBDY 

1 Hyde 223 

24. Effect on will of subse- 

quent adoption — rnbdtii/ of will. Where a 
separated Hindu made a will and subsequently 
adopted a eon, the boy adopted and his father being 
awaie of the pioviaoiis of the will, in which an 
adequate pronsions was made for the adopted son, 
it was held that the subsequent adoption did not 
invalidate tbe will. VinayaK Nabayab Jdo v. 
■Govjxdsav CniNTAUAx Joo . 6 Bom. A. C. 224 


momeui oi lus ue^uu u 


H. L. K. b Bom 4» 
L.R.7I.A.161 

Affirming the decision of jthe High Court in s ^ 

^ I. L. R. 1 Bom, 681 

27, Power of co.pareener to 

dispose of ancestral property. In a suit by 
anadoptedfion to set aside a will made by bis father 
disposing of immoveable ancestral pro^rty: 
HeU, that the will was of no effect as a valid devise 
ofproperty. At the moment of death the 
BuxvivoiBhip was in conflict with the right y 

devise, and the right by survivorship., hMng tne 

prior title, took precedence to the exclusion oi 
ty devisee. Vula Brrrzs v. Q 
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3 II^'DU DAW— ■WlLL-f.^nfX 

1. 1’owrn or iiisi'csmoK-cjniJ. 

(n) GENcruLLY— 

Ste GooroOVA EcTTf? r. X^rruxi^^wmy 
Bcttes .... 8 Mad, 13 noto 

23. — llovlao against Interest of ! 

Uiborn son-— o/ ««Wa Mn fo awjftfrol |*n>- j 
j-rrii/. AceorJin^ to the Ilin’lu Uw which ohtAini I 
n the Midras rreMdeney, the right of «"»»n in the , 
womb to ancestral projKrt.v cannot be dcfeatc*l by ' 
a will or gift. Qattre \Vhether this rule would 
porem the ca«c of an alienation for mlue. SIivaK- | 
SHI r. VievrpA . . L L. It. 6 Mad. 89 ] 


(b) DlSItERISOIt. 

29. Power to disinherit eons — 

G'/t al'oluU lo tcidow — Abstnee of upre^t dtdara- 


power of aheoating the propetty. and not merely 
as trustee and manager tor the infant sons. It is 
not necesMjy that them should be an espress de- 
<laTatioa of the testator’a desire or intention to 
disinherit hu sons if there is an actual gift to some 
other persons expressed in cleat and unequirocal 
words. Tsososxo Coosun Oirosr v. Tirrock- 
VATU SmcAR . . . 10 B. I*- It. 267 


sc TARCCKJfATU SiRKtB C. PflOSCSSO CoOUAR 
GIIOSE . . 19 W. 11.43 


But see Rooplal Kuettrv v. Mohima CilURS 
Roy . . . 10 B. L. R. 271 note 


30. - A'uncR/xifire Kill 

^Dninheruo^ of an undiiiJed Kon Under Jliodu 
law, a father has power by a nuncupative will to 
dispose of self-acquired immoveable property as be 
pleases and to the complete disinhentiug of an 
undivided son. Spbbayya r Suraitva 

I. L. R. 10 Mad 251 


31 . Power to disinherit heir— 

Jledii caste. A father-m-law, although of Reddi 
caste, cannot dmahCHt his h«r in favoo-of bisaoa- 
in-law. Tayujiana Reddi v Febdual Reddi 

1 Mad. 61 


32. Provtston for 

disherison on chingt of re'ijion ^ A svJl that pro- 


AUPND CoosiAR Gasoooly V. Rakhad Cbvbder 
Roy ..... 8 w. R. 278 

33 . ^ IntcfltioR fodw- 

.inherit how sfioicn — Exclusion (rorn rtssdwiry estate. 


lIlNDtJ LAW—WILI, —font f. 

]. I'OU'rhl OF DIsFOjITIO.V— con:.’d. 

(6) Disherison- — on'/d- 

In the excfei«c of the tesUmentary powers amongst 
Hindu*, the intention to disinherit mQst bo clear 
and unambiguous. Mere bequests of special 
portions of the testator’s csbito to the heir, without 
fsnguigeof di«hension, do not exclude him from 
the ondisposed of residue. LiLtCBitit BirCBRit 
1 Maxkdvaroii . . I. D. R. 2 Bom. 88S 

31. . Power to dlsinhjrit one 

Bon in favour ofatother—Gi/t or bequest to one 
son to expiation of others. A Ilindulgoverned by 
the llitAkshanv law, who has two sons undivided 
from him. cannot, whether his act bo regarded as a 
gift or a partition, bequeath the whole, or almost 
the whole, of the ancestral moveable property to 
one aon to the exclusion of the other. Itamchandra 
Djdn XatL X. Doda Mahadev 1 Bom. Ap 76, 
distmguuhed and expUioed. liABsmiAit Dada 
Xaik r. UiMcntsDRA Dada Naic. Rauciiasdea 
Dada Kaie v. Laesuuam Dada Haie 

I. Ii. B. 1 Bom. 501 
8.C on appeal to the Pnvy Council, aClrmuig 
the decision of the High Court 

I. Zi. R. 6 Bom. 43 

35. Late of Wutern 

India. In estatej in which the ordinary^mdu law 
of inh-'fitance admiiiutered m Wastorn {India 
applies. It 13 not competent to a father to dupose of 
his aucestral property [to one son to the prejudice 
of the others BncjAVORAV bix Davalatbav 
G noRBADB V AIalojirav fitx Datadatrav Osor. 
FADE ... 6 Bom. A. C. 161 

See the case of Qaxbxdra Mokax Taoorg v. 
UrEXDRA Mouax Tagore 4 B. L. R. O. C. 103 
in which it was held that the son cannot be dism* 
hented by words expressing he is not to take any 
beneBt under the will. He would take by right of 
inheritance whatever is not validly disposed of. 
The Pnvy Coaacil, without deciding whether a soa 
could be deprived of mimtenance, considered an 
adequate provision had been made for him. 
JoTiXDOA Moiux Tagore v. Gayexdba Mohax 
Taoobe . 9 B. L R. 377 : 18 W, K. 359 

L. R. I, A. Sup Vol. 47 
Mere bequest of special portions of the testator’s 
estate to the hem without language of disherison 
does not exclude him from the unlisposed-of [resi- 
due. TooLSEY Das Ludua v Premji Tricgmdas 
I. L. R. 13 Bom. 81 


2 NCXCUPATITO WILDS. 

E Validity of nuicupative 

vrdl— Hindu Wills Aet {XXI of 1$70) JA nuncu- 
pative Will, or a vecbil b'que't, of hu separate 

{ K-operty, made bv a separated Hindu, beyond the 
imits of the ordinary original jansiiction of the 
High Court of Bombay, and not relating ho any 
Imaiveibla ptopjrty to which the Hindu Will 



( 5m ) 


DIGEST OF CASES. 


( 6134 ) 


HINDU IjAW— WIDD— fon/J. 

2. NUNrUl’ATIVE W1L1.S— eoHli. 

Act (XXI o! 1870) npjAics, ia ralid. Bjiaova^i 
Da 1X.\DJI f. K^L-V SJtA^KAR 

LIi.H-lDom, 641 

2. Power to make nuncvipa. 

tiVO will— J/oifnWc Vnd iimnoifob^e jirojxrtff, 
A Hindu' may make a nuncur^l'^o m ill ol pro|HXty 
whether cable or ino' cable. Skirivas^m'hi, 

(Crinivasammai.) V YiJvVAMjixr. . 213ad 37 

5. t — - Disherison of son — ZV«m</ 
ih^ivstlion f>>/ ti>nic’‘i»itive irill— St!f-arqiiiTtd j>ro- 
f^crli/, Quore WlictUcr, under Hindu law , n father 
has power by a nuneiipatno will to disjios© of 
seli-acfiuiied nnnioa cable property to the complct© 
disinherison of a eon. Sudhavya r Ciieli-\mm» 

I.L. 477 

4. - - - Disherison of an undivided 
son Under Hindu law, a father has power by 
a nuncu\vitico will to disnoso of Eclf-ac<tuircd 
immoveable property as ho pienscs and to the com- 
plete disinheriting of an undivided son SenoAVTA 
r. Sybaiya . . r. L. R. 10 Wad. 251 

6. Construction of a varas- 

patro. In 1847 .d, a Hindu widow, executed m 
favour of ila lamspatra (a deed of heirship) m the 
following terms. •• Jly husband h.as died We 
have no issue, andjounro a son of niy husband’s 
cousin. 7'nkiiig this into consideration, my bus- 
band expressctl his wish, when he was on the point 
of death, that all the houses and shops situate in 
Poona, except the humicAt Dennres, should be given 
to you, and that you should, be made owner of all ' 
tuoney-dealings conneeteil with Poona. I there- 
fore, in obeying his command, pass this deed of ' 
heirship to y ou, and make y ou ow ner of all the pro- 
perty mentioned above like oui son You thmforo 
enjoy the property m your name joyfully.” JJtlJ, 
that tlio vata-patia wa< cvulenceuf a numuiiaiiie 
will by A’k husband m favour of B. Such a wdl 
by a Hindu would be iiiiite eflectual, except in 
cases governed by the Hindu Wills Act (XXI of 
1S70). Hari CiiiM.v.viAS DlKSiuT t Hobo Laksn- 
UAK , . , . I. D. R. 11 Bom. 80 

e, Proof of nuncupative will — 

Finding as to laelvm of xcdl. It was observed that 
n person w ho rests Ins title on so uncertain a found- 
ation as the spoken words of a man since dreeasol 
is bound to allege, as well os to prove, wilb the 
utmost precision, the words on which he relics, with 
every circumstance of tmio and place. Tlie finding 
below as to the factum ol tho will in this caso was, 
however, upheld. BrERn-UTAB Saiiee t. Rajejc- 
DLR Pletab SaIiee . • 0 "W". R. P. 0. 15 

12 Moo. I. A. 1 

7. lOilIen tcords 

oesented to, but not signed by, Usiaicr. A testamen- 
tary paper drawn up in tho lifetime of the testa- 
tor, when, thoiipb very ill, lie was in the full posses- 
sion ol tcn-ta, and duly attested by thosub- 
sinbing witnesses, who depose that it wasdtawo 
according to tho instructions of tho testator, and 


HINDU LAW— 'WILD— fo;d</. 

2. XUNCUPATIVE IVlLl-S-conc.V. 


3 W. R. 138 

®- ; Will, revocation of, bj- 

parol- /afcnfion to destroy tail not carried out. 


i.,w kuu.vtvuv luiuvaiiun, ailnougn me iiisirumenl. 
IS not in fact eiestroyed. Pertab Naiuin Sixoa 
V ScwuaO Kooytv 

1. L. R. 3 Calc. 620 : 1 O. L. E. 113 
L.Il.4 LA. 228 


3. TESTAMENTARY IXSTRU3IENTS. 

1. — Documents amounting to 

will— Validity of icill. S, a Hindu, having a w ifo 
and ono d.viightcr, executed in his last illness a 
document attested by two witnesses as follows: 
•' S, the proprietor of, etc. Up to this date I have 
no son of the body. Under these circussstances, 
the maliks of the whole of my estate, real and per- 
sonal, are my wife, J> C, nod my daughter, TV C. 
Tlierefoto }, considerine this for the purpose of 


ionnrtn ii es tny uunuct. lulvu, kki-. 
days before the death of S, B, the person named as 
mooktesr, prescnteil a jictition of 5 to the Collector 
reciting the n-.int of heirs male, and which then 
continued thus: ” Under the^o circumstances, my 
wife, B C, ami my’ daughter, IT C, are my heirs. 
Be that as it may, after my death all my property, 
paying revenue to Government or rent-free, will 
devolve upon my aforesaid wife and daughter; 


a. Deed of permission to 

adopt — ^.Idsence of icords of devist and inlention to 
disg^ose of estate. A registered deed of to 

adopt, which contained no words of devise, w 

helci not to bo of a Icstamentary character, la 

appearing no intention on the part of tlio . 
that tho document should contain any disposuion 
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DIQECT OP CASES. 
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HINDU LAW— WIliD-conW 
3. TESTAMENTAUY INSTnUlIENTS-toscM. 

of his estate, except so fat as euch disposition nijht 
result from the adoption of a son under it. Bnoo> 
suK Move Debia v. Ram KisnonE AcnATUES 

3 W. n. P. C. 16 ; 10 Moo. L A. 270 

3. Will of a Hindu In favour of 

his wife made on his taking a son In 


uaintenanee. In a suit bp the nidow of the exe< 
cutant against the adoptneeon for possession of 
the land : — Iltid, that the instrument nas a util. 
LaSSIQII t’. ScBRA^LAKYA 

I. L. B. 12 Mad. 400 

4. ATTE6TATIO^’ AND PI OOF OF WILLS 

L — ■ Unattested will — £ff<cl of 

frelofe. Before the Hindu ills Act. the will of a 
Hindu in writing signed bp him, but not attested 
bp witnesses, admitted to probate, and held to 
operate to pass not onlp morcable but also immore* 
aole prepertp. lIA^aIAF4l Pcsta>ji r Naratam 
T. ntsHsH AVJt 1 Bom 77 

S. — I Si^eture—£vUf 

of (focvmentiiry tridmee. A will bp a Hindu U not 
invalid because the text of it was not wiitleo bp 
the testator himself, and because his signature is 
not attested. The rules of Hindu law relating to 
documentarp evidence are not to be appbed stnetip 
in tbe case of wills. Raorabai bin RASiri v 
Ganesb Tatxa GnoLAF . I. L. H. 0 Bom. 7 

3. Bigmature— PomoiiliM of 

tnoliny trtJl. The inli of a Hindu in the molassil 
before the Hindu Wills Act seed not have been 
eigned bp the testator, or made tritb anp particular 
toixoahty ; all that was requisite was that it be » 
complete instrument, and express the debberate 
intentions of the testator. Vinayas Naratan 
JOO r. GOVI^PBAV CniXTASJAJt Joo 

6 Bom A. C. 224 

4. Proof of will — Inogictotu 

tcill. A, a Hidau, died, leanng two grandson^ ^ 
and C, to whom his estate descended Tbep were 
joint in food, worship and estate Tbe propertp 


HINDU LAW— WILL — eonld, 

4. ATTESTATION AND PROOF OF WILLS— 
eone/d. 



adequate to the proof of an ordinaip wili, but the 


slate of Ihe^evidenco in tbe case to suppose a pre- 
ference of the law of Bengal hkelp to be operative 
on the mind of tbe testator ; and therefore there 
was DO ionndation for treating tbe will as inofS- 
cious. Second, it was not necessary to decide 
whether the mlo of inheritance was according to 
the Dapabhaga or tbe hlitakshara. Third, the 
evidence was adequate to tbo proof of an ordi- 
nary Will, and there was no internal improbability 
of the will sulhcieDt to discredit it. StmEm&A 
Nath Hot v Birasian! BAiutANi 

I B. L. B. P. C. 26 I 10 W. E. 85 

12 Moo L A. ei 

6. Proof of ezreu- 

ben of wi\l—Uand\crxUng By wJI dated in 1847 
s testator directed bis ^operty to be bold In a 


proved. ^Miere a will was executed by the testator 
Eigning with the Bengali letter “ 31 *’ and it Was 


forged. Rajetidba Naid Haldad v. Jaoendra 
Nath Halsar . . , 7 B. L. B. 216 

15 W. B. P. C. 41s 14 Moo. L A. 07 


6. CONSTRUCTION OF WILI£. 

{a) General Roles. 

L FAscertaining meaning of 

testator in particular phrase. To ascertain 
the meaning intended to be applied to a patticnlar 
phrase, it is necessary, first, to consider tbe words 
of the will and next the auironsdmg circumstances, 
8 K 


VOL. n. 
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HINDU LAW— WILl^Conbi- 
■ 6. CONSrRUCTlON OF WlLLS-ewftl. 

(a) GEirsBAL Rules— eonW. 

vhich .may oBecfc the teitafcor’a meaning. Soofjee- 
miMy D^wt V. Dtriohnniaa MulUei, 5 Jtfoo 
7. .4. 556, referred to. BRUOOOBurry Pbososno 
Sev V. Gooboo Pbososno Sex 

I. L. R, 25 Calc. 112 

2. Statute of superatitiotts 

usgs — InippUcibility of EnjUsh law to Indian wills. 
The Enjthah law as to supsrstittous uses does not 
apply in the Courts ia India. Advocite-Gbsersi. 
V. VlSOTASATn ATM4BW . 7 Boio. Ap. 0 

Judah v. Judut . . • BB. L. R.433 

3. . Neessaity of words of in- 

heritance— /nfer«j< in freehold estate No word* 
of inheritance are requisite to continue to bis heirs a 
Hindu’s interest in a freshold estate Axuhd- 
MOwer Dossbe v. Dos . 4 W. R. P. C. Bl 

8 Moo. r. A. 43 

4. — — Peraoa in existence at 

death of testator— Person eomptlent to take 
unierawilt. The doctnns laid down by the Privy 
Council in the 7'a7ore 0/j«, 9 D L R. $77. that 
only a person, cither in fact or in contemplation of 


I. L. R. d Bom. 38 

6 . Deride to persons who 

would be heirs— Ndlure of interest taken by 
them Queere Whether when a Hindu denses to 
his sens property which, in the absence of such 
derise, they would take as his heirs, the sons shall 
be considered to take as derisesi or as heirs 
Valoo CnETir V. Soonvafi OirETir 

I. L. R. 2 Mad. 262 

0 . Rule of Enshab law as to 

Undispoaed-of residue— Precator — Vishertson. 
The rule of English common law, that the undis- 
posed of residue of personal estate rests lo the exe- 
cutor beneficially does not apply to the will of a 
Hindu testator in India. Lallubiui Bapubhai r 
hlAKKUYABBai , . I. L. R. 2 Boztt. 388 

7. Misdescription of legatee — 

The holder of an impartible estate may abenato it 
by will to the same extent that he may aheoate it 
by gift inter viioa. A testator made a boqnesl to 
“ A B, my arurasa son,” knowing that A B was not 
hia arurasa son. Hdd, tliat the misdescnption was 
immaterial, and that A B took the bequest Couitr 
OP Wards v Venkata Subya Mahtpati Rama- 
KBisnNA Rau . . 1 L. R. SO Mad. 107 

8 . Intention of testator — 

thara — tt'ill, conslruetion of — Voidability of reatrie- 
tiona and giuiUficationa impoaed—Beqaeat—Tru^— 
It'Qht of Suit~Z,tmitatiem—~t>oubtl>il right—Cam. 
promise. \1 hen from the terms of a will taken 


HINDU LAW— WXLL-eonfcf. 

6. CONSTRUCTION OF WILLS-eonU. ' 

(a) Gbsehal Rules— eonM. 

as a whole, the intention of the testator, to be- 
queath an estate of inheritance is manifest, the 
mere fact of some of the restrictions and qualifi- 
cations imposed by the will being void does not 
aficet tho raiidity of the estate conreyed by Jt. 
Jtai Kfihori Dan r. Dehendra Nath Sircar, 2, L. B 
IS Calc. m. 1. n 15 I. A. 37; Lalit iloho* 
Sifujk Ro'/ r. Chulhun Lai Roy, I. L. R. 2i Calc. 
83i , L. R. 24 I. .4. 76 ; and Rai Bishenchanl r. 
Asmatda Kon, I. L. R 6 AH 500 • L.R 11 /. A. 
164, folfowed. Shookmoy Chandra Das r. Monohari 
Daaai, /. L R. It Cale. 6S4 • L. R. 131. A 103, 
distinguished. A Hindu goremed by the Mitak- 
shara law is competent to maintain a suit for parti- 
tion of an ancestral property eren when his father 
and grandfather are both abre, if they allow the 
property to bo wasted and the plaintiff's interest 
imperilled. Suraj Buiui Koer r. Shto Period 
Sinjh. 1 L R. 5 Calc. US ■ L. R. 6 /. A. 83 ! 
Joyid KUhors r. Shih Sahai, I. L. J?. 5 
and iSaiho Ayyar v. Oanasa Ayyar, J. L. R‘’U 
Mad. 179, followed. Apaji Xarhar KtdkoTni x. 
Rom Ctanfra Ravfi K'ilkarni, I L R lo Bom 
29. dis>cnfed from. When a deed of relinquish- 
ment operating to ertmguish the plaintiff a righ 
to a property is net void ah ^ *)„|V?\hroe 


Rath Bosr, 1. L li co * 


L h. Jt. «>l' 

- Partition heticeen 

d/e should “ hedd and enjoy the 
^gwt—CmslTueUon of giM reives , ^ 5 , 

/i« The general rule of Hindu Uw with jeS*™ . 
,h« CQRstcuction of gifts by 
Aem wires fa that the wife should 
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SlUDU LAW — WILIj — conW- 

6. COKSTRUCTION OF WILLS— «««. 

(a) Gexih^i. Ucl«— 

^ould acquire an c^Uto jn the properties. The 
fact that she may not haro been a co-parcener vas 
immaterial. It was competent for the co-parccncra, 
who Were entitled to participate in the partition, to 
ftcreo that thol'jhare of one of tlvo co-ptreenera 
should be held jointly or in common with a party, 
who otherwi.«o would not hare been entitled to 
participate in tho^partition. JoQwcar iVarai’a Deo 
w. J?ain Chundra D\tiUi, I. L. R. 23 Cole. CIO, 
followed. SfcJ^ayyn v. A’araaomw'i, i. L R. 22 
Mai. 337, distmguubed, Ihld, also, that the 
junior wife took as a tenant in common with her 
husband, and that after tlie death of tho Utter, 
ahe was entitled to a moiety of the properly. 
Mtrrnir JICE'faxsni Attuu. « CnEvoRA SEKnsRa 
Attab (1901) . . L L. R. 27 Mod. 40S 

10. jr»7f. contfrnc- 

fion of — Egeel of gift teit^iit tcoriZi of teveraiue 
to person* formnj qnTunfiC'dcd Hmio family— ^ 
Gift' intquilehva Tenant tn common— Share of 

ipU past to Ai« repr«s<Blntu’M—‘ Grand wnt heiny 
aont' son* include a gran-Uon by aioplion-.dna- 
iogy btiicetn an aioptel son ani an appointee under 
a power. 0 died in 1831 Icaeiog him survivinj; 
three sons, Y the plamtiS, II tho first defendant and 
. P. died in 1890, kavm;; a son D, who died in 
-the same year. The second defendant was the son 
of the first defendant M, the third defendant was 
the adopted son of the plamtiQ F, and the fourth 
defendant was tho widow of D. The aocond and i 
thinl defendants and B were aUre atjthe limo of C^s • 
death in 1S3L The third defendant was adopted I 
by the plamliS inllSOT C by hu last will and I 
testament, dated 12th,3Iay 18?1, disposed of three | 
houses (referred to as Noa I, tl aud IH) The 
disposition in regard to No I was m these terms. 

. • . therefore my three eons shall 

use and enjoy this house ^rom son to grandson and 
go on in eucceuion without power to give as gift 
or sell tho same ’’—subject to a payment of a email • 
rent in respect thereof for chanty As regards 
Nos. II and HI tho will provided ‘ that out of a 


executors to my three sons in equal shares ’ . 

. . ‘ my executors shall divide and j^ve away I 

these properties to my own grandsons being my 

sons’ son aff*' — ...... i 

tivo shares. * ' • ! 

to give as gi i 

plaintifi hror I 

etrued : — Held, per Sir AbnOLd Wixite, CJ., that 1 
under the will of C house No. I Tested absolutely 


( HINDU LAW— ‘WlLIi—tonU. 

6. CONSTRUCTION OF WlLLS-esnfi 
I [a) Geheral Rclzs — eontd. 


snbsuli till the death of the last survivor, when this 
limited estate comes to an end and the provision 
for the division of the corpus will bo carried out. 
On a proper construction of the wiU such Lmited 
estate of each son passed on his death to his repre- 
scntslivc* and not to the survivors. The interest 


interest under the wiU as grandson of (7. Per 
SoBiuiiMAKiA Ayicar, J.—M regards item No I 
the words from ‘ son to grandson ’ were words of 
purchase importing a grant of absolute property 
under the llindu Law and the sons took an absolute 

W. I ,1.., I,,.,... ,1. . , <1 


had used tho expressions ‘m equal shares’ and 
‘ according to their respective shares ’ to indicate 
a tenancy m common, the dense of item No I 
I without such qualifying words was clear evie<lace 
of an lotentioD, that the sons should take as a 
llindu co-parcenary with tights of survivorship. 


in equal shares and not limited to each son for hia 
life, the share ot each on hia death went to his 
representatives. Tho fourth defendant therefore 
took the share of her busbar^ as his heif. ^^The 


f ‘ II .'."l .11 i' ■ C’’. 
the will ‘ my own grandsons being my sons’ eons ' 
uclude a grandson by adoption and that therefore 
the third defendant took an equal share with the 
other two grandsons. The right of the adopted 


L L. R. 28 Mad. 863 

8k2 
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DIGEST OF CASES. 
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HINDTT LAW— -WlLIi— ctmfrf. 

5. CONSTEDCTION OF WILLS--«o«/* 

[a) Gcnihal Rclis — conUi. 

^ Principles of conetruction 

—Wxll of a Bindv — PtrsoTia dtsi^nata — Adoj4{vn 

a condition jirecedent to talcing^ JV if e, leqveil to 

Bindu late, prottatons of, and Btndu ntOfon^ to 
he l-ept^ tn tntnd — EUchon — Estoppel as against 
person in possession. Held, on the construction 
of a wiW, under which a person claimed properties 
left by the testator as a persona deatgnata to whom 
be alleged they were specifically bequeathed, that 
he testator assumed as a basis of his deposition 
that there was to be an adoption of that person as 
his son, and that that was the essential condition 


, HINDU LAW— WILL-coflW. 

5. COUSTKUCTION OF TVlLLS-contd, 

(o) Gesebat. Rules— coTitd. 

Adoption of sons in sveeession. Where under the- 
terms of a will the corpus of the estate was not 
to Test, until the happening of a certain BTenV 
it would in the meantime vest in the heir, and 
on tho death of the heir (intestate) it would 
tlerolro on his heir, EECcutors and trustees of 
Hindu Wills executed before the Ist September 1870 
I are merely managers and no estate vested in them, 
j ^antt Chandra Eanerjee v. Bhupendra Bath Baau, 
/. L. It. 25 Calc, JC3, follow ed. A clause of defeas- 
j anco in order to bo operatire must contain express 
words of necessary implication of a gift orer to a 
. definite person. The implication of a orer to 
I a eecond adopted son, who may never be adopted^ 
cannot prevent the widow of the first adopted son 
I from inher ting the share taken by the latter. 

Whet© a Hindu gave authority to his widow to 
I adopt sons to him m succession, her power to adopt 
^ a second son would terminate on the first adopted 
j son dying leaving a widow in whom the estate 
( became vested. Bhoohunmoyce Vebia v. Fom* 


J4. Title acquired under ■vrill 

of deceased wife— Property detised sitfijecf to 
nt e^inu nt fevtrstontrs 


vu itgttlee speciocauy, men tfte bequest 

though tfie Condition be not / *•*. - - — - 

fulfilled. The bequest to the testator’s wife was of deceased wife— Property detijet 
held in this case to confer on her a life.mterest only. i mortgages — Compremuse of clatrM of 
Mahomed Shamsool v. Sheuakram, Z. B. 2 1. A. 7, \ ’ ' 

applied. A person, who elected to take a legacy 
under the will, was estopped from aettmg up a 
title contrary to its provisions. But when the 
' ' ' ’ssioD the 

t succeed 
opn Lit 

w O. W. N. 309 

12 . Unregistered memorandum 

or an oral gift— 5u5«eg«en< disposal by tnt^— 


Presumption of advancement — jTjdian Ttwts Act 
(It of 1S82), a. 82 — Transfer of Property Act (JF 
c/ JS82), s. 12^~-IIindii Lav;, A Hindu widow 
brought a suit against the executor of her husband’s 
will lot a declaration that she was the sole owner 
of a house, which uas purchased in her name by 


X L, R 29 Bom. SOe 

13. — — Gift over — Defeasance — 

Limsfrucfion of «i77 — Vesting of corpus in abeyonee 
—Lxeciitors and trustees, position of — Adoption^ 


cUimed by the reversionary heirs to hlunm Lai a 
estate, but this claim was settled by a cotaprotoise 
by which Ram Shankar Lai gave cerUin land to the 
claimants in consideration of theif entirely with- 
drawing their claim to the rest of the piop«ty. 
Held, that tho compromise did not convey to Rftia 
Shatter Lai the title of the reversioners ; but that 
bo took under the will of his wife and co^d not 
therefore raise any defence to a suit for gale brought 
by the mortp^es which Jasoda K^war^or 

. . Qayyufri, 

• V. Pha- 

' >. RAJr 

SnAHKAB Lal V. Gahesh All 461 
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DIGESr OF a\SES. 


( M« ) 


aniiDU liAW— WILL— onW. 

5. COXSTBUCTIOK OF WILLS— «onf<i. 

(o) GessRal R0IXS— € 3 ne/d 

ti "- _ ■ . ■ ^ ■ 

tic ■ ... f 

Ilia death which in certain circumautucca may 
1)8 rcToked, a will. Instninicnta not drawn 


Bam Mist Dasi v . Bam Gopal Suaha (190S) 

12 C. W. N. 042 

10. Widow’s right to share on 

.partition — X>i'rutian oa lo mawajeinent of pro- 
perty — FrpfeM gift, or no icortU of gtft — 
Partition An express gift hy will of property by a 
testator to his sons will defeat the right of a 
widow to a share on partition OtbenJra Coomar 
jloy CAoifrfAry t. Brojtndro Coomar Boy Chotcdhry, 
1. L 11 Calc. SSC, referred to. Where, how- 
^rer, a will contains no words of gift to the sons, 
but oercly operates to postpone a partition of the 
property to a particular date with curectiooi as to 
.management in the meantime, the property resta 
in the widow as executrix for that purpose, and 


share, which a widow takes as heiress of her son, is 
not tlridJian property. Jodoowlh Dvj Sircar t. 
Brofonath Dty Sirear, 12 B L B. 3 S5, referred to. 
'POORENDRA NaTU SES r. IlEMAjrGlXI Dasi ( 1903 ) 
r. L. B. .10 Calc. 76 
12 O. W. N. 1002 
( 6 ) Estates AbsoLVre ob Limited. 



ehouiu uiviae tne estate^ umuugsi nis suns ui accoru- 
ance with^the shastras after his youngest son had 
.attamed majority if eZd, that such direction did 


18.’ Words “share and share 

-alike of vndoio in immmtdlU pro- 


imrDU LAW — WILL — conld. 

5 CONsTBUCrriO-\ OF WILLS-conW. 

(5) Estates Absolitte or Limited— confi. 
petty, r snd 21, Hindus residing in Bombay, 
mad^ a deed of partition in''1823 of the whole of 
the famQy property, moveable and immoveable. 


j lutely: “and the remaining clear third share to 
, my grandsons, A’, T, O, and A', the sons of my late 
■ son 21, deceased, their and each of their respective 
heirs, executors, administrators, and assigns, share 
j and share alike.” These residuary bequests, it 
> was provided, were not to take effect until after 
I the death of the testator's widow, who was appoint- 
' ed executrix and manager of the whole estate 
during her life ; but the estate was divided by the 
award of arbitrators in 1855, after making a pro- 
I vision for the widow, m substantial accordance 
I with the directions of the wiU. T and L imme 
I diately thereafter took possession of their respeo* 
tive third shares of the moveable and immoveable 
I estate, but the third^sbaro allotted to the four sons 
I of if. who were all still infants, remained unap< 

I portioned until 1856, when, on a suit being filed, 

I the greater ^rt of tlie moveable property was ap- 
portioned immoveable property dotted to 

them remained unapportioned, and was managed, 
first, hy the widow of 2/ till her death in 1855 ; 
then by bis eldest son A', till his death, without 
male usue, in 1659 ; then by the next eldest son V 
I till his death, without issue, m 18(^; and after- 


suit brought by L, the Widow of K, against K‘s 


English law, but that each of the four sons of 2f 
took a separate share m the third of the testator’s 
residuary estate ; the share of each son going on 


, never was a union of estate, a co-parcenary, from 
I the commencement ; and consequenGy there was 
I no le-umon in the sense of the Hmdu Uw, not- 



uiuliT OF CASES. 


Hiin)c,LA-w_-wrLi,_M„,j. 

e. CONSTEUCTION OF lVIIXS-t™U 

(S) Estates Absolute oe Limited — cmti. 

«nd common rosi- 

j£.CTSLTAiis»te 

• • • 4 Bom, O. C. 160 

Bbmed Z “H;cc'..thAUho I,„g„.E„ of u., 

take grandsons ekould 

as me 
must 
ances. 

bdnn“'*'""’o‘r'^ Properfj was” drappr^vlj^'rft? 

6 Bom, C, 128 

ns ■ 

“4S,'S % *• f 
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Hirrotr la-w-will-moh, 

5. COUSTKOOTION OP WILLS-coolA 
m Estates Absolute oe LoiirED-Mnli. 

rvTOWAB . . . I. L. E. 15 Calc, 725 

B. H. 16 i A. 127 

.f£?=“SS“is 

Si anmarried at 

Sarl ll. ^ tbe testator’s death : » When K may 
many, there u to be giren to her out of my im- 

T xf been^ pur- 

chased from Shah Virji. Narsi’s widow Lflabai, 

r * 1 * (house) is to be gircn to 

„ tv* f as Jranyadan. The rent, which it may 
d A may enjoy after (she) my grand-daughteV 
decease (the 

ownerehip of) the said house shall duly be enjoyed 
A ‘™*d«n. If by the will of God K shouldi 
^ without (leaving) descendants, then my ‘ Trus- 
ts are duly to take back the said bouse hito 
Ibeir p^sston.” Ueld, that, under the above 
clause, K was entitled only to life estate in the 
house. KansANPAS Natha t , LADKAVAHtT 

I. B. B. 12 Bom. 185 


h!^h construction was that 

If of the will, pointed to the owner of the estafo 
^mg one. and the donee of the power to Idoot 
Jmg one:-^rfd, that acco«Iin|ly the Wa 
Maharam Sahiba were not here used as a coUec 

the semor. but subject to be defeats hi 


the nonrtolikhdlt“^‘iEAE^* the talukhdari as out 

» i» h„ PUmf 


I 21, — ^ Absolute estate— DsTuast to 

sons utth gifla ovcr—Suectsston Act (X of 186S), 

I ss $2 and lII^Ahsohitt tstatt ghtn This appeal 
related to three clauses in the will of a Hindu, who 
bequeathed bis property to bis two sons, one of 
whom had a son. The other son was childless, his 
only issue having died before the will was made. 
There were gifts over on the death of either son. 
The Courts below, construing the first of the three 
clauses, decided that each of the two sons took a 
life-interest in the property comprised in that 
clause, as tenants-m-common ; and that the ulterior 
uterest, not having been vahdly disposed of, fell 
into the residuary estate. On this appeal, with 
reference to s. 82 of “ the Indian Succession Act, 
1865,” made to apply to wills made by any Hindu 
to the town of Bombay, by s. 2 of the Hmdu Wills 
Act, 1870, some doubt Was expressed by the 
I Judicial Committee whether in the clause it sufG- 


that point lu the next clause to be construed 
there were Words which had been held by the ap- 
pellate High Court to give to each of the two sons 
of the testator only a life-estate m a half share of 
the residuary estate Whether those word3,_which 
followed a gift to the testator’s two sons of the 
whole re^ue m equal shares, were so dear that 
only this lestricted interest was intended to be- 
given to them. Was considered, m like manner, to- 
be open to doubt in regard to the rule of construe* 


( 5147 ) 


DUsEsrr or CASfs. 


( 6U8 ) 


HINDU liAW— WILli— fonW. 

6. CONSTRUCTION OF WILLS— fo*M. 

(6) Estates Absolcte or Limited— 
tion in)lx)«c<l by s. 82. Rut this n-os also hot 
n-quitwl to be determined, as this eJaose, the I3th 
m the will, was not applicable under the eircum> 
stances. It was now determined that the thinl 
and last of the disputed clauses, No. 18 in the Mill 
clearly pave the residuary estate to the teatator’a 
two sons in equal shares, each an absolute estate, 
except in the case of the subsequent birth of a aon 
or daughter. The two clauses, 13 and 18, Were not, 
in the Committee's opinion, intended to bo read 
together and reconciled, nor were they mutually 
explanatory. They were each intended to provide 
(or different circnmstanecs. HtlJ, that the two sons 
of the testator must be declaml tobsveraeh talen 
an absolute interest in the half share of the resi- 
duary estate. UansroDARDAS TAPrnas f. Data. 
nnAi Tatidas . . I. X>. B. 22 Bool 833 

2 C. W. N. 417 

22. Ab$otale tslale — 

Eslalt ttilfd in IruJUts. One D died leaving two 
tons, 0 and T. His will contained the following 
clauses; “5. Aa to the immoveable property I 
which 1 have, the particulara thereof are as follows ; 
There la on vadi (oart) situated on the Girpauio 
Back Boad. In it there are small and largo bun- 
galows, chawls, stables, scyovs’ and mails' sheds, 
making in all thirteen buildings. Thereof one 


tmngalows, chawls. stables, and the large bungalow 
in which I Lvo shall be let for rent And out of (ho 
rent that may be realized therefrom, the expenses 
of repairs. Government taxes and the servants’ 
wages being paid, the surplus aball be paid to my 
aon G. Out of such surplus this my aon O shall pay 
the expenses of my house, of the msiotciiance of 
the aaid two sous, and of my said aister ui-faw, t e . 
all Buch expenses as I cany on, and also RI5 per 
month for the worship of (the deity) Thakorji of 
my house. In this manner moneys are to be paid 
as long as there may be son’s heirs in my family. 
And when there may be no son {> e.) male as heir 
in my family, the whole property shall be all used 
on religious and charitable account, as stated in 
the below .written clause 8 31y two sons ami my 

Bistcr-in-law, making three persons, shall reside in 
the bungalow No 23. And if one of them, i e., my 
two sons, r, shall disagree with the others, he sbw 
go out of the said vadi at the Girgaum Back Road 
and reside elsewhere ; and as to his ( Vt) expenses 
out of the money which my son G may receive from 


HINDU LA W-WHiL-ewi fd. 

6. C(^NSTRUCTICN OF WILLS— 

(6) FfiTATsa Aesolct* on LmiTED— eentJ. 

held that, under the will, O was entitled to the 
property absolutely. lltM, by the Appeal Court, 
that the proper construction of the Will was that O 
was rot cntit1e<I to an absolute estate, but was 
entitled to be paid by the trustees the income for 
his life, to bo assigned by him aa mentioned m the 
wilL The circumstance that the estate was vested 
in trustees and that the income was given as main- 
tenance forbade the estate given to (7 and V or 
I either of them being construed aa an absolute 
I estate. Sforrover, as such an estate would admit 
j females in the course of succession, this construe. 

• tion would not give effect to the intention of the 
' testator, but would bo to make a new will for him. 

1 Vcllebiidas DAsionnAR f. TnrcKEn GononAS- 
I DAS DAsioonAR . , I, L. B. 14 Bom. 330 

j 23. - • rnneiptes of con- 

I atruetjon of optnUtt tcoris m wlU — Efftcl of conttxl 
upon (ecbnirnf or dtciihj ditpottn^ vords uted—Gift 
oicf— .3/ole fine, aufcea««on in— J/nhi — Putra 
foutra dt Irarnt. Caso of the construction of a will 
and codicil, dated in 18&5 and 18C8 respectively, m 
which It was htld, that one L took a hfc-estate only, 
and that a gift over on failure of male issue of L 
at any remote time was bad The word nUik is 
consistent with a iife-esute, and may well beappLed 
I to a person who owns an estate for life as well as to 
I the absolute owner Ordinarily, witliout other 
I expressions indicating m what sense the word is 
used, It imphes absolute ownership Tlie words 
, putro poutrodi trcine have alvrays been understood 
as noras of general inheritance, and, in the absence 
j of a contrary intention being shown, would convey 
an absolute estate. But m construing both the 
I word maJik and the words putra povtradt tmme 
the expressions m the whole will must^be taken 
together without anyone being insisted upon to the 
exclusion of others. Held, in this case, notwith- 
standme tho words wthL and putra pctilradi 
tramf, that there being expressions excludmg the 
succession of females and conffning the succession 
to male heirs, and the gift over referring to the 
failure of male issue at any remote time, and not to 
tbe event of L'a ileath Without leavmg male issue, 


Roy . . L L. H. 20 Calc. 806 



IS that techmeal words, or words of known legal 
import, must hare their legal effect, even though 
tbe testator uses inconsistent words, unless those 
inconsistent words are of such a nature as to make 
it perfectly clear that the testator did not use the 
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JtllfTDIT LAW— WILIi — contd. 

5. CONSTEDCTION OF WILLS— conti. 

{6) Estates Assolcte ob LmrEo— conftl. 
technical terms in their proper sense. Dot d, 
€!allini v. G^ZJin», 5 B. <fc Ad. 621, referred to and 
followed. In a ^ndu inll an heritable and alien- 
able estate u to be understood by the use of the 
words “ shall become mahk *’ unless the context 
indicates a diflerent intention The words putnt 
poutradi Icramt have acfinieod a technical force, 
and are used as meanins an estate of inheritance. 
That a testator may have imperfectly understood 
the words which he has used, or the eflects of con- 
ferring an hereditary'estate, would not justify the 
giving an interpretation to his words other than 
following 
that he 
and be- 
coming maUK ot au zny esiaie unu propei ties shall 
. . . enjoy, with son, grandson and 

so on in succession (putra poutrfzdi the pro- 

ceeds of my estate." Provisions followed for the 
maintenance'of this nephew’s widow and of this 
daughter, should he die , and a gift over that, “ in 
the absence of the said nephew's son. grandson, 
great-graodson, and so on, then of the sons born of 
my sisters . . the eldest, witb son, grandson 
and so on in succession, shall " receive the owner- 
ship. On a claim by the nearest gotraja-sapindas of 
• « • . • ... . 

»n of 
the 

* . » . 
context, so as to establish any contrary meaning by 
making it clear that the words were not used in 
their proper sense, that there was no intention 
expressed to give a succession of life-estates to the 
neplmw andi^his male issue only — a disposition 
wldch Would not have accorded with Hindu law , 
but that an alienable and heritable estate was 
devised to him. Specified property was given by 
the will in trust foe the mcotne to be ex^nded for 


HINDU LAW— WILL-ecmfi. 

6. CONSTRUCTION OF WILLS— «mli. 

(b) Estates Absoltite ob LnrjrzD—conld 

24. Use of words “putra pou- 

tradi ^amn ** — Condition tubsequtnt. Ina will, 
the words “ putra poutradi Jsrame," recognized as 
apt for conveying an estate of inheritance, do not 
limit the succession to male descendants and will 
include female heirs of a female, where by law the 
estate would descend to such heirs. The will of a 
Hindu, who died, leaving only a widow, a daughter’s 
daughter, and a brother, directed as follows : “ 7. 

T* -T — V. j — ./ 


take place before my daughter’s daughter ariives 
at majotitv end beats a eon, then the whole of the 
estate shall remain in charge of the Court of Wards 
until she arrives at majonty and bears a son. 


purposes. In an administration-suit brought by 
the Secretary o! State la Council against the testo- 
tor’s brother, wife, and g»nd-daughter, for the 
carrying out of the trusts of the will N-HeW, that 
cL 7, if it stood alone, wonld^ confer ^nn ahsolnte 


widow’s 


death in the event of the grand-daughtet 


been merely void, without any effect upou the 
disposition of that estate. Slade, however, as to 
property given /or religious and chanfable pur- 
poses, It was valid by Hindu law. No decision 
as to the effect of the gift over the secular heritable 
I estate was tequiied, inasmuch as the contingency 
upon which it was limited to go over had not 
occurred, and might not occur. Lalit Mobub 
SiBOB Roy v. Chokkiw I.*t. Roy. Befix Mobum 
S iKQii Roy V. Cdokkub Roy Peiambada 
Boy v. CnrsxuK T.«Tj Roy 

I. L. R. 24 Celo. 834 
L. n. 24 L A. 76 
1 O. W. N. S87 


SxeSETARY OF STATE FOB ISDIA IN COUNCW. 

L I,. B. 7 Clo. 304 : ^ « 
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JIINDU LAW— 

5. CONSTRUCTION OF WILLS-«m«. 
(t) Estates ABaoLCTE oe Limited — confi. 


&lITDn liAW— WTlJC^— font!, 

5. CONSTRUCTION OF ^HLLS— conti. 
(6) Estates Absolitte ob LnfrrED— eonti. 


5,— “ Malik," meaning of, as 


adopt, but took possession of the property and 
Tcmained In possession till she died in 1875; and 
after her death the testator’s children held the pro- 
perties in equal shares, rnth the exception of a 


husband’s family.” The will made a further pro- 


■SCS, the pronsioa of survirorship applied only to 
the case of a daughter dying dunng the lifetime of 
.the testator, and did uot take edect m the present 
care, the daoghter iihose share was in question 
haring died screral years after the testa tor’a death, 
(iii) M to the direction against aheoatioR,B 125 of 
the Indian Succession Act prorides for a case like 
this, and the daughters tecciro their shares as if 
there was no such direction, (iv) The will was Dot 
open to the con'truction that there was a life- 
estate only conferred by it on the daughters. Lsu 
BiSijEWAS Lsl 0. Dal Koer 

1. L. K. 24 Calc. 406 

26. “ Malik ”—Po««rto ir«fou» to 

■ adopt a ton — Absolute e»(a<<. iV had two wires. 


contained the following passage . ‘Whaterer 1 


absolute estate under the will, and that she as her 
heir was entitled to the whole estate. Ileld, that 
the use of the word “ malik " as apphed to the 
widow did not necessarily mean that she should 
take an absolute estate, and that the directions in 
the will to adopt, and that the adopted son should 
become mabk, rather indicated an intention on the 
part of the testator that the widow should only take 
a limited estate, and that the word “malik” as 
apphed to the widow Could not therefore be inter- 
preted as ginng her a larger interest. Ppjfcooo- 
jiowT Dosses r. TBoyi.ncJto IIobnev Dossee 

I. Ii. E. 10 Calc. 342 

27. Disposition to widow as 

«• mallkatwa ” — paj/abltaga fate. E, a Hindu, 


widow B, and that after her death they were 
entitled to K't properties. The defendant, who 
claimed to be B'i nearest of kin, contended that the 
words of the will gare B an absolute estate in K’t 
properties, and t^t he was entitled to the whole 
estate Held, that the intention of the testator 
was to give his widow B an absolute heritable and 
alienable estate in his properties. Rajbabais 
BUADOOEV r. AsnUTOSn CnCCKEBBCTTT 

I. L. R. 27 Cale. 44 
and on appeal (aSrtniDg the above decision). 
Rajkaeaik Bhadcbi e, iSiTrATAKi Dabee 

I. L. B. 27 Calc. 640 
4 C. "W. N. 337 

28. Testamentary bequest con- 

tained in wasib-nl-arz —Devise by a Hindu in 
favour of a female — Presumplion at lo lalention of 


e ui my son a it, si 
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HINDtr LAW— WILIi— conW. 

6. CONSTRUCTION OF WILLS— eon^A 
(6) Estates Absolute ob LmiTEu — eonld. 
6Bner after my death.” In the ^vajib-ut*arz of a 
third Tillage the following entry was recorded — 
“After toy death Q, the adopted eon. and S, the 
wife of S B, shall hare a right to the property.” 
Subsequently to the death of A/ B, tbo nature of 


circumstances, and having regard to the sentiments 
preTalent amongst Hindus on the subject of the 
devolution of immoveable property upon females, 
the devise of the villages D and A must be taken to 
convey an estate for life only and not the absolute 
owmership in the villages. Soorjecnone^ Dossee v. 
Denohindhoo Jlfvlhck, C Moo, I. A. 526, and 
Ma7iomed Shu7t%sool lluda v Sheutilram, L. B 2 
I. A. 7 : 14 B. L. B. 226, referred to Utra Bai 
r. Lalahmi Bat, I. L. R. 11 Bom 57S, and Koonj 
Bthau Dliur v. Prtm Chand Dutt, 1 t B. 5 Cale. 
6S4, considered Matbuba Das v BeiEtiAtf 9 Ial 
I. L. R. 10 All. 10 

29 . Bequest to widow—” Tale 

pouesston of a«i enjoy as owner " — Ltfe-eftate— 
Qualified power of control of Hindu tetdow. \ybere 
a Hindu by his ^nll directed that after bis death 
bis wife was to “take possession of and enjoy my 
property,” and in another passage declar^ that 

just as I am the osnier so she is to be the osnier,” 
but there were no words of inheritance used, nor 
did he directly give his wife any power of disposi* 
tion over the property. Held, that she took only a 
lUeunterest in the property The Courts have 
alsrays leaned against such a construction of the 
will of a Hindu testator as would give to the widow 
unqualified control over his property. HaBilal 
Pbaklal t'. Bai Rewa , I. L. R. 21 Bom. 370 

30. Devise to widow — O'ldow’# 

estate — Strtdhan. One D, a separated sonlcss 
Hindu, made a will in favour of his wife, of which 
the material clause was as follows After my 
death the said 5Ius4mmat ... is to be the 
person in possession and ownership in place of me, 
the executant, of all the bequeathed property afore- 
said by right of this will.” Ddied, leaving a widow 
and a daughter who was married to one J. Tbo 
widow obtamed possession of the jwoperty com. 
prised in the will on the death of D The daughter 
died in the lifetime of the widow, who thereiipon 
made a will leaving the property which had come 
to her from D to J. On the death of the widow 


property in question to hia widow as her stndhan, 
to descend to her heirs. KoonjbeltaTt Dhur v. Frent» 


HINDU LAW— WILL— eonW. 

6. CONSTRUCTION OF WILLS-ccmli. 

(i) Estates Absolutd ob Limited— contd. 
dtand Dull, 1. L. B. 5 Calc. 684, dissented from- 
Mahomed Shnmiool Huda v, Shevnilram, L R. 
2 I. A. 7 : 14 B. L. B. 226, and Hira Bai v. 
Zakshmi Bat, J. L. R. 11 Bom. 573, distinguished 
JA^KI V. BnAiRoy . . I. L. R. 19 All. 133 

3L Disposition in favour of a 

widow and an adopted son — Hature and extent 
of ictdow'B interest thereunder. By his will a Hmdu 
testator, after providing for various bequests, 
dealt with the residue of his estate as follows : “ My 
daughter-in-law and grand-daughters shall receive 
half of my whole estate, and my wife and my 
adopted son shall receive the other half.” On the 
question as to what was the nature and extent of 
the interest to wluch the testator’s widow was 
entitled thereunder ; — Held, that, having regard to 
the rule of construction which has been repeatedly 
applied to gifts by Hindus in favour of their wives, 
the intention of the testator was not that his wife 
ehonld take an absolute estate. The supposition is 
that a Hindu donor intends to act in acco^anee 
with the ordinary notions end tnshes of Hindus 
regarding the devolution and cnjoymcDt of pro- 
perty among the members of his family. Though 
it was competent for the testator to provide lor 
bis wife in such a way that sho should have ateo- 
lute control ever the property given her, that is 
not the provision which the Ilmdu law makes for 
a widow. The language of the mil was not in- 
consistent with an intention on the part ol tne 
testator that the son, with his adoptive molhw. 


widow was not intended to take any other estate 
than she would have taken if there had been an 

totesuor. SzsnATVi. Had. Ssr 

g2_ Bequest to widows— Dcmc 

of immoveable property— I<T/e-»nfcrSit--SuMM«ion 

Jcl (X of J865). s. 82— Hindu IFills Act (XXl of 
1870). 9 . 3 — Hift over, A Hindu testator gave a 


two wives' or if there being any 
,»t b=l.e.a .Itter or iolh » . ‘"f” 
motor, aboramri.shs or Ihojr h™ in W 

, monthly 
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mNHU LAW — WILL— 

5. CONSTRUCTION OF WILLS-eonti. 

(6) ,EsTATS3 AsSOLUTE OB LliOTED— eonti. 

proTidccl that no person of the family of the fathers 
of his two wires should bo able to eiercis© any 
control orcr the money and property left by the 
testator. Cl. 5 proridra for the education of the 
testator’s sister’s son. Tho gift oier was to the 
effect that anyone actini' contrary to tho terms of 
tho will should bo deprived of hia interest uhich 
should, in due course, devolve on tho other heirs. 
It waa found on the cvidcnee that forfeituro under 
cl. 4 of the will had been incurred by tho defendant 
B, the younger widow of the testator, hy reason of 
her having broken the condition relating to 
residence. tliat s. S3 of the Indian Succession 

Act (X of I8G5), which enacts that '* where property 
is bequeathed to any person, he is entitled to the 
whole interest of the testator therein, unless it 


construed av ginng to the widows as joint tenants 
a life.jntcrcvt in a twelrO'Snna share of the estate 
with tho right of aurrirorehin. The clause in the 
will as to residence was valid and binding. H«ld, 
further, tbtt the jiUiatiff, the sen o( teststoe's 
sister, who waa in existence at the date of the 
testator's death, and who was the next reversionary 
heir after his widows, was entitled to take under 
the gift over, and not the heira to tho stndhao of 
P, the elder widow of tho testator Bnona Tanrsi 
DeBYA V. PeABY LaU. SA^YAt 

I. L. B, 24 Cale. 640 
1 O, W, N. 578 

S3. Bequest to daughters — 

LifS'estali. A Hindu testator died leaving three 
daughters. By hjs will be gave certain property 


land to other tenants and have it cnltivstcd, and 
II shall pay the assessment and, subject to the 
directions of his mother, shall enjoy the land and 
shall not in any way alienate the property ” It 
predeceased S. Held, that tho testator’s daughter 
took a life-estate with remainder to her son, and 
that on her death tho projicrty passed to the heirs 
of the son. Siva Rad v. Yitia Bhatta 

L L. B. 21 Had. 425 

34. f?»/< lo davffMfr 

—Absolult estale~Davg?tleT»' estate. A Hindu by 
will beqveathed to his daughters his separate prO' 
perty to beeajoyod by them “as they pleased." 
UelJ, that the daughters took an absolute estate. 
Kaiiabazd f. Veskatabatkah 

L L. B. 20 Had. 203 

35. Bequnst to daughters — 

Ah$6tule gi/t on ronddion — Mtaning of the leonf* 


HINDtr LAW— WILL— conW. 

6. CONSTRUCTION OF WILLS-co«W. 

<6) Estates Absoldte on Limited — conW. 

** have issue.’' The testator, after providing that 


ahall, as aforesaid, enjoy the income for their lives, 
and those who have issue shall enjoy the whole 


lioii was luat mo Luuii 01 issuB uus mu eveuu ou 
which the absolute gift of a half share to either 
daughter was to take effect ; and that there was no 
reason for conslniing tic words “ have issue " to 
mean “ leave i«sue.” Therefore, under the will, 
one of the daughters, whose only issue died before 
her, took n heritable share, and that share did not 
go over on her death to her surviving sister who bad 
children. Cubdsami PoxAr v. 8ivaea«i AMStAz, 
r. L, B. 18 Had. 347 
L. R. 22 I. A. U9 

38. out to sons— £ife.esfore— ' 

Gift of residue — iltantng of uvrds " Aate iSJwe 
sons.’’ A Hindu died leaving a widow (N) and two 
sons (Damodar and Dayabhaik and a grandson AT, 
tho son of Dayabhai Damodar had had two sons 
bom to him in the testator’s lifetime, but both had 
died in infancy and before the date of tho will. This 


wui, dateu leao, mo testator uivjiuiscu ui/certaui 
dwelling-houses which belonged to him and of the 
residue of his estate as follows ; “ 8. I have given 

the houses to my wife H for her to enj'oy the income 
thereof ... In tho event of tho decease of 
my wife. A’, my sons, Damodar and Dayabhai, 
may take m equal shares, half and half, tho income 
that may bo received, and may enjoy and may ex- 
pend and may make donations for religious and 
charitable purposes, and the heirs also of both these- 
mysons may always take the income from time to 
time and may divide and take the income. To the 
same no one ha* any claim or title.” *‘ 13 After- 
wards giving to all what u written in this wilf, all 
the residue of the estate (bkamat), the whole of 
it should be divided and taken in equal shares by 
my son-s. Damodardas and Dayabhai .... 


not have issue sons, then, on his death, if my other 
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illNBU LAW — WILL — cjtiid. 

6. CONSTRUCTION OF WILLS-<onii. 

(6) Estates Absolute ob Luited — contd. 
son should be alive, he should get all the estate 


HINDU LAW— WILL-cemtJ. 

B. CONSTRUCTION OF mLLS—conId. 

(6) Estates Absolute on Liuiied — eontd. 
pant,” must be construed in reference to the con- 
text and held to mean possessor or manager, though 


and that the ulterior interest therein, not being 
vahdly disposed of, fell into the residue. Hdd, also, 
(varymg the decree of Candy, J.), that Damodar 
and Dayahhai each tooh ahie-cstate m a moiety of 
the residuaiy estate, and that, if Damodar died 
without leaving a son, his moiety would devolve 
upon Daynbbai, or, if he svere dead, upon his eon 


l. xatiiiaa . . J.< J-i. Xk. LuUl. A 

37. Beneficial Interest Insnr- 

plus— ProAi^Uton of alxcnahofi- A Hindu lady 
left by will to her sons lands belonging to her to sup- 
port the daily worship of an idol, and defray theex- 


eupport of the family, held, that this provision 
amounted to a bequest of the surplus to the members 
of the ]oint family for their own use and benefit, and 
that each of the sons of the testatrix took a ebaro 10 
the property, m hich , after satisfying the rebgious and 
ceremonial trusts, might bo considerable, and could 
not be presumed to be raluclcss Held, also, that 
directions given by the testatrix m heT will to the 
effect that her heirs should have no power of gift of 
sale over the property bequeathed, end that it 
should not be attached or sold on account of their 
debts, being inconsistent with the interest actually 
given, were wholly beyond her power, and most be 
rejected as having no operation. Asutrrosn Durr 
t. BoonoA Cetjbn Cilattebjee 

L L. R. 5 Calc. 438 : 5 C. L. B. 296 
L. B. 6 1. A. 182 
38. ■ — Direction in will operating 

ns gift — power to adojtl conferred an ieslator’s 
widow deierintned on estate vesting in hi» soaV 
wtdoio — Otfi of beneficial interest. The following 
points were ruled in construing the will of a Hindu 
testator : (a) a direction to make over the estate to 


67 : I. L. R. 10 Mad. 305, follow ed TAnacntniN 
Ciiatteiuee f. SuREsn Cupnder Mookerji 

I. L. B. 17 Calc. 122 
L. B. 10 L A. 108 
30, Erecutor nnd residuary- 


ties bo took under it, liaving obtained an order for 
grant of probate in his favour, sold certain pro- 
perties covered by the will to J. In execution of a 
decree passed against D in hia personal capacity, 
the properties were attached, and J preferred a claim 
on tbo ground of his purchase. The claim was 
allowed and the properties were released from attach- 
ment In a suit brought by the decree-holder for 
a declaration that the properties were liable to be 
sold in execution of his decree : Held, that the 
position of 2> under the wH being not merely 
that of an executor, but that of a residuary legatee 
.. ... , , — .• — J 0 by the 

• DbH t. 

' e. 43S: 
aliena- 


tion in favour of J. d±oot>^rt;Dnv^iv v. 

DwabisaNathAddva . L I*. B. 23 Calc, 446 

4 Q DeviBB of lands to brother 

» be enjoyed jointl^ with the testatorjs 


right to maintenance aiiu luai. ine 
brother to ahenato was as extenuve during the Jde 
of the widow as after her death i—Hdd, that on the 
true construction of the will the testator did not 

iatood tto bioUiM to k.™ »nj pomr of •J™*'”" 
during tho mdoV. Idol.™ 

Naritana Padayaciu . 1. L. B. 23 Mea. jo 

41 Bequest to “ daughters and 

their respective sous 

ttnction of descent to male ' 

I, /e-eslate— Woman's . /j 

.. Ill— 


N 
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niNDTT LAW— ■WTlil»— fontj. 

5. CONSTRUCTION OF WILLS— 

(6) Estates Absolcte ob LniixED— 


death of my aforc^iid daughter, the soriT born ol her 
womb will equally own all my property." i/(M.upon 
a construction of the w lU, that it was the mfcntion 
of the testator to pire to Surjamoni an absolute 
estate. CovrsDA CnxsDiiA Gcpta r Benode 
C noDEK Dctt (1903) . 12 C. W. IT. 44 

42. Bequest to widow ** oa ac- 

count of maintenanco " — Gi/i to ttidow oj 
fmwotfotle properti/ — \V\i<yw'* foiccr o/ oUtnatton. 
‘ ‘ ‘ ‘ ‘ ’ . ’ ' t adoption 

• property, 
account of 

her mamteuanw. utiu, cunurmmg toe decision 
of the Court below, that though it was competent to 
testator by apt language to clothe bis widow with a 
power oi alienation, yet in the ab'eneo of auch 
words, regard being had to the surrounding circum- 
stances and to the ideas which llmdus hare re* 
garding the Interest ordinarily enjoyed by women 
m imcaoresble property, it must he pKsumfd tbdt 
testator only meant to bequeath a bfc-interest. 
UtUf also, that the heir-at-law was not liable to 


43. Direction as to manage- 

ment of endowment by testator’s daughter 
and her husband and their male children 
successively— £gfaft erealtd by such dwertion. A 
Hindu testator, after by his will creating an endow- 
ment for religious worship in a jta^odo,” directed 
that the tebatuhip should be held by his wife, and 
after his death by his son, and after bis death ** by 
my daughter and her husband Nundo Doolal Bcec 
and their male children succcssiTely.” Udd, affirm- 
ing the deewion of the High Court, that the word 
“successively” control!^ the whole gift to the 
daughter, her husband, and the male children : and 
that the intention of the testator was to give life 
estates m the scinitiAip to the sons of his daughter 
in succession. On the death of the la^ snrviTing 
son of his daughter the succession of tAatfs failed, 
and the sebaxtship reverted to the heirs of the 
testator. Gopal Chtoter Bose t. Kaictick 
Chtodeb Det (1902) . L L. IL 23 Calc. 710 

44. Bequest of estate of in- 

heritance — Mtlalihora Sehocl— Order of S%ieet»- ' 
ato7» not reco^ued by Btndu lav?— Agreement, if ' 


HINDU LAW— WILL— roa/d. 

8. CONSTRUCTION OF WlLLS-con/d. • 
(6) Estates Absolute or Limited— confef. 



said estate Shooimoy v. Monoburrt, L. It. 
12 I. A. JOS, where there were directions for ac- 
cumulation and for no disposal of the pro^ty, 
distinguished. Utld, further, that an ei-romanio 
executed subsequentlv by the testator’sayounger 
son lo favour of the eldest son, relinqnisbi^ all hfs 
claims to tbo estate attached to the said guddi, 
was not void by reason of the igsorance of the 
portits as to tho eDect ot cortna iaoperaiire 
clauses of the will regarding perpetuity and in- 
ahenabiLty Tbo property was the sclf-Bcqniref 
property of tbeir iatbtr, in which they had no in- 


disUoguisfacd. Held, also, that tbo tharnama, 
being a valid in*tr«meot, was binding on a 


L. R. 27 I A. 215, referred to. Ramesitwar 
Pbosab Soon f. Lacam PBosad Sivoti /1903) 

7 C. W. N. 688 

45. Words conferring absolute 

estate by subsequent terms held to confer 
only lifo estate — TTiH, ecmstruelicn of — 6’<//- 
acquired fTopfrtite, poicer of aegtiirer oier—T)eiiie, 
effettof,whendevMee*- not in exutenee at tetlalor'a 
death Fropcitiea acquired by a Hindu, who had 
inherited no ancestral property, out of income 
derived by him m Goveniroent service are Lis self. 
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IHIKDU LAW— WlLl^-ctmfci. 

6. CONSTRUCTION OF WILLS— con«. 
(6) Estates Absolute os Luiitsd — eontd. 


•would giTe+V'i"’" *'■ — ■ * * ’ 

of fhe incor 

properties, 

{erred to tl ■ 

properties to be handed to them on coming of age : 
— UtM, that the bom were given a life interest lo 
such properties Where a testator after giving a 
life interest in certain properties to hw eons de- 
vised the residue “ in favour of the male issue of 
the sons, such issue failing, in favour of female 
lasna and that, again, fading, in favour ot the 
daughters by his daughter ” and whem at the 
-testator’s death, there were no grand-ehtldren by 


• 46. Absolute estate—IFd/— De. 

rise— Notureo/ estate deiised — No j/reumptim that it 
is of Imtted extent only Mlicre a Hindu gave mil 


SINDTJ LAW— WILL-costg, 

6. CONSTRUCTION OF WiLLS-conU. 

(6) Estates Absolute os Limited — eonid. 

dissented from. Jamna Das v. BaxonvJar Pande, 
\ s. Ij R. 27 All. 3G4, dutmguishcd. Lola Ram- 
jetcan Lai v. Xial Koer, I. L. }i. 24 Calc 406, LalU 
Mohan Sinffh Roy v, Challun Ijtl Roy, 1. L. R. 
Si Calc. S34, And Raj Narain Bkadury v. Asutosh 
CkuelirbuUy, 1. L R. 27 Calc. 44 and 649, followed. 
PADAvt Lal V. Tbs SnfOH (I90r>) 

I. L. B. 29 AIL 217 

48. Bequest to daughters 

"and their respective sons Coiutrartioa 

of tmlt~‘Whe4her absolute estate or estate for 
Ufc — Pttnesples of coristruftioa of Hindu wills — 
Hindu TViUa Act (Act XXI of 1870}Sucees. 
sion Act (Art X of J865), m. 82, lU. The will 
of a Hindu directed his executors in case of failure 
of bU sons, natural or adopted, and after the 
death of his %vifo “ to make over and divide 
the nbole of my estate both real and personal 
unto and between my daughters in equal shares 
to whom and their respective sons I give, 
devise and bequeath the same, but sbould 

of mv *.-A -1 • >' 1 • • 


lerred had she been a male, « an absolute 
estate, and that a bequest by the donee herself 
by will of all the properties so bequeathed was agood 
and valid bequest. In Hmdu law there is no pre- 
sumption that a gift to a mother as sueh confers a 
limited estate only. Such a presumption exists 
only in the case of a gift ot devue of immoveable 
proper*” ♦- ^ - 

Shetvu 
V. Ch 
and t 
Liichn 

Dthya .. i uxnj jy<iu uunyai, i h ti-i Vale 6i<>, 
followed. AtdlKbishnaSircabv. Sabyasi Courk 
Sircar asd a5iothee{ 19051 

I. L. R. 32 Calc. 1061 
B.o. & C. W. nr. 784 

47. — 

IFiK, construction of — Property detitsed to wife as 
“ tWifc Eatafelalenby vindow WhereaHindu 
governed by the Mitakshara Jaw devised immove- 
able property to bis wife stating that she would be 
the “ malik” ol the property alter his death s lidd, 
that the word " malik ” iraported an absolute 
proprietary interest, and that, m the absence of any | 
indication of a contrary intention on the part of the 
testator, the widow took an absolute, and not I 
merely a Id© estate m the property so devised. 
Surajmant v Rabi Nath, 1 L. R. 25 All. 351» i 


and of two eons adopted by his widow after hU 
death, the former died and the adoption of the 
latter was held by the Privy Council to be illegal 
In a suit brought after the death of the widow by 
one of the two daughters s of the testator for con- 


wero entitled to the testator’s estate in equal shares 
for life with benefit of survivorship between tbem- 
eelvca. The language of the will clearly show^ 
that the testator’s intention was to exclude his 
daughters’ daughters from tho succession, to which 
they would have been entitled under ordinwy 
Hindu law, had tbeir mother’s estate been an ab- 
solute one Tho pnnciples as ^to^cons^tmn^we 


I. L. E. 86 Calc. 898 

B.O. L. IL 35 1. A. U8 

49. Gift of immoveable pro. 

perty to a Hindu si7idO'7T~MaliL~AMut< 
- !e. When the question was whether a ninuu 
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3IINDU liAW— WILI*— 

5. CONSTRUCmON OF WILLS— coniA 
(6) Estates Absolute ob LimrcD— «oneM. 

widow acquired a right to alienate the property 
(immoveable) in suit under a deed of gift or testa- 
mentary disposition of her late husband, whoroin 
-the word u^ed was m'llii tea khud ikhltgar, their 
Lordships held that in order to cut down tho full 
proprietary rights that tho word mnfiil imports. 


Chullun Lallioy, L. R. 21 1 A. 76. s.e. l.L IL21 
Cole. ^31, was a man, but tho principles of inter- 
pretation Uid down in that ease were of general 
application. Kollantj Kontr v l,uehm*e Per^had, 
21 IT. Ji. 395. referred to Scbumatti v. Rabi 
T^ath Ojba (1907) . . 12 C. W. N. 231 

'GO. - CoriiCrvction— 

Bequttt lo widou — Poiier of appoinlmtnt — Bequest 
for life, tcifA peirer of alunalion — Gift our. A mil 
addressed by the testator to his info, ivas to this 
•effect: “ You are my legally married mfa and 
entitled to the properly to be left by me. Should I 


pertics will remain after your death and she shall 
enjoy the same, keeping up and maintaining the 
aforesaid thehcu, etc . . The said daughter 


for life with a power of alienation, and to tho extent 
to which such power was not exercise 1, tho daugh- 
•ter similarly took tho property. Hara Kujiasi 
Dasi V. Mount CuA'iDRA Saekar (190S> 

12 C. W. N. 412 

(c) Anopnoy. 

6L Adoption directed by will— 


HINDU LAW— WILl— eewfef. 

5. CONSTRDCTION OP IMLLS-awkf. 

(r) AnorTios— eonfJ. 

** made his adoptod son.” The following was the 
materia) part of tho will : ** 16. During my life- 

time, or subsequently to my decease, should a 
child (begotten) by me not bo born of tho womb 
of my wife S, then I direct and order and appoint 
as follows : There is my nephew D. Ifo has now 
one son to whom he has not as yet given a name. 
My wife S is to take that son m adoption after my 
decease, and bo is to be made my adopted son. 
And after what is mentioned in (this) my testamen- 
tary writing has been done accordingly, Igive (him) 
as an inheritdnco all the residue of my property 
left at the time, and 1 appoint him as my heir. 
This lail is to perpetuate (my) own name as (if he 
were) the son of my loins, and (he) is to pay as 
much respect to my wife S as (if she were) his own 
mother ; and agreeably to her directions he Is to 


perty left at the lime. (It is given) m the following 
manner ” In 1670 this suit was filed by tho plaint- 
iffs (the widow and executrix of testator) for the 
purpose of having the will construed. The plaint- 
iScomplaiDod, inter aim, that the defendant D had 
refused to give bis infant son in adoption to the 
plaiotiff, and had named him S D and had no other 
son In his written statement filed m 1S7I the 
defendant D denied that he had refused to give 
his eaid eon in adoption In a subsequent written 
etatement filed on the 4th 5Iarch 1872 he informed 
tbo Court that a second son fzV) had since been 
born to him and ho submitted to the Cburt what 


roady and willing to adopt him and had offered to 
do so, but that his father (the first defendant) bad 
refused to pva him in adoption. She prayed, 
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HINDU LAW— •W'DU.-confJ. 

5, CONSTRUCTION OF WILLS— coafcl. 

(c) Adoption— coTiJd. 

always \TilliDg to give hia son fi D to be adopted by 
the plaintiff on certain conditions, but that she had 
refused to consent to them, or to anything which 
would in the least interfere with her authority as 
a mother over the boy when adopted. Ho stated 
that the plaintiff waa an adherent of a sect which 
held certain pernicious and immoral doctrines to 
which he w as much opposed and v hich had been ab- 
horred by the testator ; and that unless cortam con- 
ditions, which he suggested, were imposed upon the 
plaintiff, the moral character of his boh, if adopted. 


in adoption on the conditions proi>osed hy the first 
defendant, hia natural father. Shamavahoo v. 
Dwakeadas Yasa> ji . I. L. H. 12 Bom. 202 

52. Adoption directed to bo 

made not by testator’s widow, but by the 
widow of hia deceased eon — Adoption of 
tutator's nephfw directed by util — Bequert of yro' 
•Mfty to surA nephew — Persona daiynala. A, a 
Hindu testator, by hia Mill, dated the day before hie 
death, declared that it was hia to adopt bis 
nephew K as his aon, but that, if he should m uo- 
able to do so in bis lifetime, his daughter-io-law, L 
(the widow of a deceased son E), was*' to take the 
said K in adoption." His will then continued : 
“ Hia adoption ceremony is to be performed. My 
property, which may remain as a residue after all 
the things mentioned in my will have been 
done, I give to this lad as his inhoritance, and I 
appoint him as my heir.” Asabsequent clause of 
tho will directed as follows s—“ In the twenty- 


any lad who may be found fit. And if the said L 


HINDU LA-W— -WTLL— conW. 

6 . CONSTRUCTION OF miLS-con/d. 

(c) Adoption— ccffifi. 


KaBA31SI Madhowji V, Karsakdas Natha 

I. L. B. 20 Bom, 718 
On appeal to the Privy Council : — Hdd, affirming 
the decree of the High Court, that the adoption 
was a condition precedent, and that the boy, not 
having been adopted, conld not take under the will. 
ICabamsi Madhowji v. Karsandas Natha 

I. L, B. 23 Bom. 271 

63. Gift to person as an. 

“adopted son,” though not actually so — 
Qtft, ukelher condiUonal— Persona dertgnaia. 
itiicie a testator recited in his will that he had been 
keeping a minor as bis adopted son, and thereby 
gave properties to him absolutely, describing him 
as adopted son : — Held, that by the true construe* 
tioQ of tho will the gift was not conditional upon 
adoption having bcon effected. SuBBAjtATnn v. 
SCBBAifMAI, . . I.Ii,E.27I.A.lda‘ 

4 O. Vr. N. 805 
R-t fin refusal to 

)pt A Hindu 
" 1 give oat of 
my personal 
the defend- 
he plaintiff). 

Besides the two-anna share of the wealth m ready 
money and landed property which remajas, you 


8ons*to be received m adoption’* The brother 
died leaving a will, by which he committed to hia 

„ -, 1 .. ri--—.* r’ T>w^TV>rtv 


,1 ■ 


tioced above is duly to be given in inheritance. 
And bis adoption ceremony is to be performed. 
And tho outlays on the occasion of bis marri^e 
also are diJy to be made as written above ” Held, 
that tho direction by the testator to his daughter-m- 
law to adopt a son was a direction to her to adopt 
a sou to hereelf and her deceased husband and 
not to adopt a son to the testator ; the former being 
the only adoption which sho was by llindn law 
competent to perform. Held, also, that, unless K 
was adopted as directed by the will, he was not en- 
titled to the testator's property. His adoption was 
a condition precedent to bis inheritance. KabsaN- 
DAS Natha v Ladkavahu 

I. L. B, 12 Bom. 185 



PeasannamatiDasi V. Kadamciki Hasi p_ 

8 B. L. B. O. O. eS 

56. - Double adoption— 0»7< 

sons imjdKotion, as devisees — InlenUixn~--^sr. 
sow* issignata. N C 0, a Hindu, *ed ^thout 
isaoe. leaving a widow (the plaintiff). .. iq, 

by which he gave a conditional power of adoption 
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HINDU LAW— Wllili—tontf. . 

6. COXSTRUCrriOK of wills— 


(c) ADomos — ftjntJ, 



tioned below, but if a <Uugbter be bom. *bo will in 
that case adopt the twain mentioned below, and 
whatever property there ahull exist consisting of 
moveables and immoveables, etc , my OTeewtors 
shall divide into three equal shares, and give the 


iilNDU LAW— WILL— eofifd. 

6. CONSTRUCTION OF WILLS-<on«. 
(c) Adoption — coniS . 



below, and for that purpose I give her, that is to 
Ray my wife, permission that she, that is my aaiJ 
wi/e, shall, in conformity inth our shastras, adopt 


ing to this will and in pursuance of the permiasion 
given by me. cause the said two children to bo re* 
ceived in adoption. If any of the said adopted 
sons depart this life before attaining the age of 
majority, then one of the uterine brothers of the 
deceased adopted son shall be received in adoption 
according to law In the room of deceased adopted 
son,” etc. The plaintiff did not p^'e birth to 


this my direction, and haring done so, should a 
Bimilar misfortune happen, she shall have the option 
of ailopting other »ons in euccesaion, and that aon 
shall inherit tho sharo of my itcceagal son Further, 
besides one-half share of the moveable and inimove* 
able properties of which I am possessed jointly 
with my elder uterine brother, whatever, ete., 
bclouging to me in my separate, etc , account, niy 
said executor and executrixes shall become pos> 
sessed of the whole after my decease, and shall re- 

.._J. ..,,1 I 


The executor and two executrixes proved the 


DossEE f. Pbosoxoiiov e Dossee 

a Ind- Jur. N. S. 19 

68.' Gift — Condition precedent 

— Ptrsona tfetipnala. Assuming that the testator, 
in using the voids, "According to our eha'tras, 
tho Baid two adopted sols vill perform our 


67. Teftiimenfary 

ffifl—Intention—Sub^fjuenlty adopt'd «o«— ites 
jvdkala—Ptndiny adminulmlion full — PtraoM de- 
fignaUi. P, a Hindu inhabitant of Calcutta of 
the Sudra caste, having two wives, — Jf, the efder 


infants, filed a bill by their next friend against P's 
executor and executrixes for the administration of 
the estate N afterwards died before the present 


of apjieal, that there was a clear designation of tho 
plaintifF and and of O, tho subseqoentiv.adoptcd 
son, to enable them to take under the will. IltiJ, 
also, by both Court*, that the administration suit 
was no bar to the present suit. And held by TbETob. 
J., dissenting from the rest of the Court on tho 
appeal, that tho instrument executed by P was 
partiva witland partly a permission to adopt; that 
aa to the first part of the instrument, there was sufli' 
cient designation of the persona as held by the rest 
of the Court ; and as to the second part, that it was 
a condition precedent to any one taking under that 
permiasicQ that be should t>e a validly adopted son 
aecoiding to the Hindu law. JICFEMOTnoxatn 
Pat t. Osothajcath Pat . 2 Ini Jar. N. S. 24 

6 L 
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TTiN JjTT LAW— WILTi — coidd- 

5. CONSTRUCTION OF WILLS— eonitf. 
(c) Avomo^i—contd. 


HIMLU LAW— WTLL—cwJj. 

5. CONSTRUCl'ION OF WILI£-«Jflii. 
(c) ADomos—eontd. 


8 0 . in Court below . Soarke O. C. 189 

68. Gift by implication— 

Persona designata — Poirer fo adopt. A Hindu 
testator died, leaving a Andou, and leaving also 
a iwiU, which contained the ioUowing clause:— 
“ My wife Is supposed to be pregnant with chdd ; if a 
daughter be born, she will in that case adopt the 
twain mentioned ^low (the plaintiff and one S O) ; 
and whatever property there shall exist, consisting 
of moveable and immoveable, my executors shall 
divide into three cqnalsharcs, and gixcthesame to 
the daughter and adopted sons on their attaining the 
age of majority." S 0 died ; no child was bomo 
by the widow. The plaintiff, having attained his 
majonty, brought a suit for declaration of his title, 
alleging that he had been duly adopted under the 
will ; but that, whether he had been adopted or not, 
he was entitled under the will toasharem tho move* 
able and immovcshlo property of the testator. No 
valid adoption took place U(ld,thnt there was no 
gift by implication to the plaintiff. The testator 
only intended him and 5 G to take under the wiU 
m tho event of their being adopted Dosmone;/ 
Dossee r, Prossonomoye Dosses, 2 Ind. Jur. H. S. 
IS, followed. Abuai CasBaN Gnose r. DsS'USi 
Past . . . . 6B.L.B.623 

69. Persona deslgaata— Request 

to person not holding ekaracter supposed by testa- 
tor, PlaintiS sued as the widow of an adopted son 
for the property of the adoptu e father, and also on 
the ground that tho adopted ion w as the devuve of 
the adoptive father. The Civil Judge decided that 
the adoption of the plaintiff's husband was invalid 
according to Hindu law, and that the dense, hasnog 
been made to the plaintiff’s husband as adopted 
son, Avas invalid held (reversing the decision of 
the Civil Judge), that as the language of the testator 
sufficiently indicated the person who was to be the 
object of bis bounty, the person so radicated ivns 
entitled to take, although the testator conceived him 
to jwssess a character which m point of law could 
not bo sustained Jxviyi Bnai v. Jivu Bum 

2 Med. 462 

60. -j Son about to 

be adopted — Adoption. Where in a will there was 
a clear indication of the testator’s intention before 
making an adoption to give the greater part of his 
proper.y to the boy whom he was about to adopt, 
and the bequest was by name to the latter, who was 


was made to a person whom the testator falsely 
described as his " aurass,” or “ natnrally-born ” 


L. R I. A 72 : I. L. R 11 Calc' 402, distm- 
guisbeJ. Vrxkata Scbva MAntPATi Rama Keish- 
SA Rao c. Cocet of Wabds 

LL.R. 22 Mai 393 
L.R. 28L A.83 
3 C. W. N. 416 

62. Adopted eon where adop- 

tion is invalid — Enioiement — Oijt to sheiaits — 
Effect of iLrarnarna between tridoics in faroar of sons 
whose adoption was intalid A testator bequeathed 
all his property to a family tha'^r, and, to secure the 
debsheba, directed that liis two Avidows should each 


them as shebaits all the property dedicate s and 
out of the surplus income, after piymeat of the ex- 
penses of the debsheba the two sons nwe to receive 
a fixed allowance, the residue being «“dispos^^ of. 


come into two equal shares, mal^g actumuicuiuiis, 
which should bs handed over by each to theson 
adopted by her on his attaining majority. In a 
suit by the son purported to have been adopted 
by the elder widow, who was then dead, against 



d- Xi. at Oulo. 

L. R. 19 I. A. 101 

®L — False desiipiatiem 

«/ person tn hsquest—Vahdity of bequest. A bequest 


. estates ior ulo. SO K*— 

1 laterest. 

upon tho 
met which 
taken as 

fof the scries of acts, 

Avidows’ interests extended, the same o 
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.iiirixfU LAW— WIDI/— 

5. COXSTRUCTIOX OF WILLS— Wn/i. 

(c) Acornos— con/i. 

that they would hare taLca had they been heirs ; 
and althouph thej* WTrenot, and could not ha%o 
been at their ape, i«rties to the ikramama, y^-tthat 
they could in«ist on the performance of the contract^ 
by Dibich each widow liound herself to the other 
, to deal with the estate in their faioiir PourtA/y, 
that each boy w-aa entitled on attaininc majority to 


Dossee . . . L L. IL 10 Calc. 513 

L, R, 10 1. A. 108 

63, 1 Restricted power to widow 

“to adopt. A Hindu in 1SS4 made a mil therein 

JArAaiViA.! 1 1- <- — • « .S .1 4 


tor's death, the widow, as in crerci<o of the power 
conferred on her by the will purported to adopts boy 
who did not come within the dc«cnption m the firat 
of the aboie clauses, although one of the testator’s 
brothers offered his osvn son in adoption. In a suit 
by the testator’s brothers for a declaration that the 
adoption purported to’h&r e been made by the widow 
was invalid • — RtU, that, notmthstandm? the gene, 
ral terms of the second of tho above clauses, the 
widow’s power to adopt was restricted by the first, 
and the adoption purported to hare been made by 
her was invalid Amiethayvax e KsTRAnsMAV- 
YAS , . . I. Ii. R. 14 hlad. 65 

64. Bequest to u boy directed 

by the testator to be adopted by his widow 
Direction for (he bcnj't »7ia»n/en<ifice— DiyA/s of 
the fejofer, no adoption haring leen made A Jlmda 
made his will whereby hcproMdal that his property 
should be enjoyed by his widow, who sbonJd mam- 
tain certain persons, including the jilaintifl, nho/D 
she was thereby directed to take in adoption, and 
addeil: “ Jly aforesaid wife shall enjoy all my 
abovementioo^ properties in ever.v way as long as 
she may bo alive, and after her death tho same shill 
betaken possession of by the aforc»a«i ailopted son- 
■The testator died not having taken the piaintiff 
in adoption, and his widow did not adopt him In 


HINDU LAW— WILL— eonw! 

5. COXSTRUCTIOX OF WILLS— confi. 

(c) AnomoY — contd, 

05. Rower to adopt conferred 

on testator's widow ended on estate vesting 
In his son’s widow— Oi'/t of beneficial tnUreit. 
On a t'aim by the children of the testator’s 
ilaughtcr, ns against his brother’s son,— ffeW, that 
the testator’s direction to his executor {who w as his 
ehlerbrothcr) to make over whatever remmned of 


meant, m order to be consistent with the above, 
“ dies before attaming full age.” On the death of 
the testator’s son after attaining full age and leav. 
tog a widow, tho testator's tridow, although em- 
powered by the will to adopt if tho testator’s son 
should <iic without son or daughter (which he did) 
could not exercise this power after the estate had, 
consequently upon tho son'sdeath, vested m his 
widow for her widow's cstste. Thayammal v. 
renlalcriimma Aiyon, L. It. H 1. A. 67 : /. i, Jl, 
JO Mad £0S, referred to and followed. The 
testator’s son, having succeeded to the estate under 


not an absolute gift of the beneficial interest, and 
that the claim of the children of the daughter of 
the parent testator was vahd. TAEaenunx 
CtLSTTEIUl a SCUESQ CUVYDEB SICKEWt 

I.L. R.17 Calc. 122 
L. R. 161. A. 166 

06. Right of adopted son to the 

corpus and surplus Income during the life- 
time of bis adoptive mother — Direction for 
aceumulationt Kith proper limitation^Power of 
fiiiufu testator After giving authority for the adop- 
tion of a son, a testator by the ninth clause of his 
will, after directing certain paynaents to be made 
out of the income of the estate, proceeded as fol- 
lows: — “ But in no case shall such adopted son 
hare or exercise wny control or dominion over my 
estate and eScet until the death of my wife ; after 
which events, I direct my said executors and trust- 
ees to make over the whole of my estate and effects, 
both real and personal, moveable or immoveable 
whatsoever and wheresoever and of what nature 
or quahly soever, to such adopted son who shall 
survive my wife, if he shall have attained his age 
of eighteen years during the hfetime of my wife, 
or on bis so attaining such age after her decease, 
to whom and hvs heirs I pve, devise, and bequeath 
the same.” !/(<</, that the adopted son was not 


. : I 


8 L 2 
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HUfDtr LAW— WILL-ctmfc;.. 

6. CONSTRUCTION OF WILLS— eoB«. 

(c) AUOPTIOlf— COTfi. 

Incompetent for a Hindu testator with proper limit* 
ation. to direct an accumulation of the income of 
property tvhich under his \viJl vests in hb mtecutors 
or trustees. In the absence of special provision, the 
limit must be that which determines the penod 
during which the course or devolution of property 
can be directed and controlled by a testator. Asf- 
EITOLaLLDutTI’. StJENASIOYnDASSEB 

I. L. R. 24 Calc. 889 
1 C. W. U. 345 

67. " Beqti^at to testator’s 

adopted son, not conditional on adoption 
having taken place. A testator stated in his 
wdi that be had been hcepuig a minor as his 
adopted eon, and recited, m a bequest of property 
to him, “ wbercas my adopted gon is a minor.” 
On this appeal the question was whether the 
meaning ana eSect of the will was to entitle 
the minor to inherit under the bequest, assuming 
that be bad not been vabdly adopted by the 
testator. fleW, tbat the esprcssion that the 
testator bad been keeping the minor as Itis 
adopted son meant keeping him with a view to bis 
adoption, and tbat the bequest to the minor was 
not conditional on bis having been adopted, but 
was e&cctual, whether he had been adopted or 
not SmSABAVAB V. StTBSMliUL (lOOO) 

' I. L.R. 24 Had. 214 

68, - Absolute bequest to 

Wiiow^Sindu tctdou>^Tes(afcir-^AUenation — 
Admnutfalora — T\th deftied from toek arfwiniatro- 
tart- When, by will, an authority to adopt is 
given to a HnSu widow, it does not necessarily 
follow that the widow takes only a life-estate in 
the property left to her under the will, especially 
when the power of disposition over the property 
IS given to lier. The intention of the leslator 
must be gathered from the terms of the will 
Itself, The defendant purchased certain Im- 
moveable property from the administrators to the 
estate of the widow of B, wlio, by his will, left all 
his moveable and immoveable properties to the 
widow, authorizing her to take in adoption one or 


HINDU LAW— -WILL-contd. 

5, CONSTRUCTION OF WILLS-eciffif. 

Ic) Adoptios— oonttf, 

entry to be recorded in the village v;ajib-vl-arz r 
** I am the only tamindur in this village. I am a 
hlarwari Brahmin. Seven years ago I adopted 
my sister’s son. Murh- fie is my heir aocl succes- 
sor (mal(l) If, after this agreement, a son is born 
to me, half the property would be received by him 
and halt by the, adopted son. If more than one- 



testamentary declaration of the wishes of the pro- 
prietor of the village, and that the person desenbed 
therein as the adopted son was entitled hy virtue 
of it to half of the village. The description of the 
devisee as an adopted son was treated as a mereois- 
description, which ought not to affect what ap- 
peared to bo the real intention of the testator. 
Frtnmdrn Dtb Sai^uf v. Bajtstcar 
L. R- 7^ /. A, 72, SO, and Ktdhocrnm 
V. Saroda Pershad JfooIf/<e, L- J? 3 J. A- 
253, referred to. Laif. (1^) 

I. L K. 24 AIL IBS 

aat to third person con- 


dying vviiuuui maie is-suv n.i. i 

second, and in the event of such second son 


Toolsi i)Ass Kuiuiokar 1’. Msdak Uopax Dey 
flDOl) . . . I. L. R, 28 C»le, 499 

69. Construction of document 

■—Docuiaenf of n feetamenlnrj/ nalare — Dfclaration 
tnad' »n iro)i6-id-nrs, by the eoie ftoprietof of 
a ttilayr, aa lo Ats tetahee reaprcUng the decotaiion 
of the ja’operly after hta death The sole pro- 
prietor of a certain viUsge caused .the following 


validly got a life-intereat in the estaie 
ceased In the eye ^ the law his caj^ 
inheriting was the same as if ho was bor 
testator’s bfetime. JiabuAna}iv. BalW]*, 
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HINDU LAW— WILL— fonii. 

3. COKSTKUCriOX OF WILLS— coniJ. 

(c) Adoptiox — contd. 

21 Horn. S19, followed. Shut Chandb* Mumcir 
t. Kakai Lall CnuNCER { 1004) 8 C. W. N. 266 

7L — Bequest over to widow — 

TTiff — CoMtrvction cf uill — Stquest o/ o6«ofi(te 
4nfrre<l — DeftaMtict — Contingent lequeat — Jltndtt 
Wills AcHXXI of IS'O), » 2 — SueeeMion .del (X 
of lS6i), ss. S2, 111 — Uindii Laio — Adoption— 
Adoption by icidotc — Terminefion of authonly to 


there ia a bequest to an adorted eon and on 
his death and untd another aoopttoa theeatafa 
is bequeathed to the testator’s widow, and no 
time ia mentioned in the will for the happening 
of the death of the adopted eon, who eumred 
'the period of distnbution. Held, that, under 
e. Ill of the Indian Succession Act and s. 2 
of the Hindu Wills Act the bequest orer to the 
widow was inralid. Jotindramohon 2'agore t. 
OaTundramohun Tagore^ L. R. Sup. /. .4. 47, IS 
ir. B. i59, Slid Harendra Hath Sircar r. EamaU 
Acuinf Dasi, !• R B. 26 Calc, S63 . L. B, 23 t. A- 


pended during the lifetime of A’a widow and that 
'the adoption of the second defendant was inTalid. 
Bhoohnn Alcyrc Debta v. Barn Kishore Atharj 
ChoicdhT,,. 10 Hoo I. A. 279. 3 W B P C 15. 
Fadma Kuman Dibi Ch uxfSr Jm y. Court of Wards, 
J.L.B 8 Calc- 302. L B 81 A 229. Thai.ammat v 
TanlaUirama, !• B B. 10 Had ‘205 L B 14 J. A 
'67, Tara Churn Chattcrji v Suresh Chunder 3Itiler)t, 
J, L. B. 17 Calc- 123 L. B. 1C J. A. 166, Ertshnarav 


LL.B. S3 Calc. 1306 


HINDU LAW— WILL-«onW. 

6. CONSTRUCTION OF WILLS-cotifd. 

(e) AnorTios— coflfiL 

72. Gift over to testator’s 

daughters — Wilt— Construction — AulAoriVy to 

adofd — Bequest to odoptof eon — Authority to 

adopt declared invahd—Teslacy or intestney — 
Kalure of interest talen by each daughter — 

i>itu^hfer teiih natural children anti daughter 
Ktlk adopted ehild~Preferential right to inherit— 
Heaning of “ to tchont and trhose respective 
sons I give, devise and bequeath the same"— 
Limitation, uords of — ITArfAer the suit defective 
for leant of a general administrator. testator 
byhtswillauthomedan adoptionina manner which 
in a suit brought by the adopted eon was held to be 
invalid under Hindu Law. By the same will be 
further directed “ his executors and executrix and 
trustees to pay out of the tneomo and interest of his 
estate and effects monthly " certain expenses 
“and invest the rest and residue ... in 
Govemment securities ’’ . . and he declared 

that “ in no case was such adopted son to have or 
exercise any control or dominion over his estatennd 
effects untu the death of his wife ” after which 
event the executors and trustees were directed * ‘ to 
male over the whole of the estate and effects 
. . . . to such adopted son . • to whom 
and his heirs be bequeathed the same. ” Held, i 
that this amounted to a present bequest to the' 
adopted son accompanied by directions to aeco* 
mulale and restraints on enjoyment and possession 
both of which would probably be held to be in* 
valid beyond the date of majority of the adop* 
ted BOD- The will further directed that “ in 


of bia estate both real and personal unto and be- 


I being words of limitation and not of purchase. A 
I prefimtnary objection, «r , that the suit was defec- 
tive for want of a patty representing the estate of 
I the testator, was overruled as all the parties, who 
could by any jiossibility have an interest in the 
I estate, were already before the Court and the 
plaint asied for administration only in case such 
• relief were deemed necessary and the Court in this 
case did not deem it to be necessary. Raxee- 
MOSEY Dassee V Pbemuoxey Dasseb (lOOoi 
0 C. W. N. 1033 

73. iriTf, foiwfruc- 

tion cf — Adopliory—.ittlAorily la adopt declared 
snrafid— G>/( over to the daughtef^~Hature of in. 
teresl taken by each dauglJer— Daughter icith natural 
'• cKilifrea ond iaytghltr with nd'tplel ehdd—Ttsiaey 
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HINDU LAW— WILD— conW. 

6 CONSTRUcrriON or IVILLS— caw/tf. 

(c) ADornoy— fonfi?. 

cr inieatae’j — Meaning o{ u-crda “ lo uhom 
and iheir rtspeclite eons I ghe deitse and bequeath 
the same ” — Words of limitation — Sueeeesion Art 
(X of 1S65), as. 82, 111 , 1J6, 117. A his will 
directed that on hb failure to adopt, his widow Jl, 
executor and trustee, should adopt three sons in 


make oier auu luviue Uie hjiuiu esiaiu uoui iioi 
and personal between his two daughters E and F 
in ec^ual shares ; but should one of them d>e without 
issue, then the surviving daughter and her 
sons ‘hould be entitled to the «hare < f the deceased 
daughter, or m case of either daughter leaving sons, 
the share o! such daughter should he paid to her sons 
“ share and share alihe.” A artemards died, 
leaving stirnviQg him fais widow B and his two 
daughters B and F, but nithout adopting anj son. 
■'On the flth August 187G Fa^dopted Ci who died un* 
married on the 0th January 1881. Sub«ei|uentJy 
B Adopted a second son D, on the 9th February 


HINDU LAW— WILL— confd. 

5. CONSTHUCTIOX OF WILLS-wn/d. ' 
(e) Ai>DP7io>---coKdd. 

Koer r. Luehmee Ftrshad, 2i IT. Jt. J.'J, Bhoha 
Tarini Dehija v. Pear^ Lnll Satiyal, J. L. B. 24 
Cnle. as, Atul Krishna Sircar v. Sanya^i Charan 


an estate for life in favour of his daughters with 
arenwindcrover to their «ons, and such words could 
not he eonstnied as creating joint estates in favour 
ofhisdaughters and their SODS. The word“soas’' 
IS a word cf limitation and is intended to have the 
same effect as the words “ sons, grandsons, etc” 
Ut\i, aUo, that there being no contest as to the 
adoption of G by E after the death of the testator, 
E attained the status of a daughter with a son. It 
is now settled by law that an adopted son hold* 
precisely the same position as a son bom, as re. 
gatds inheritance from the adoptive mother’a 
relations, and the status of an adopted son, unless 
modified by express texts, is similar to that of a 
son bom, as regards the pcrfonnaDce of periodical 
obsequial ceremonies and inheritance. Pudih 
Kumari Debt v. Joynt KUhore Aeharya, /. A B. 
S Cate. 6U, Vma Satilar Meitra r. Kali Kvmal 
Mozundar, I B 10 1. A. 188. referrrf to. , It « 


instituted this suit for construction of A’a will 
Held, that the prior bequest of A had failed ab 
initio by reason of its object never havieg com® 
info existence, and that such failure did not make 
the bequest to E and F void, but that they each 


V. Jones, 'J V. a. ij air, MacKinvon v. oewei*. 
5 8im78, Aielyn'v TTtrrf, 1 Ves 420,iefeitcdto 
H(ld, also, that there was a necessary implication 


IS Calc 2S3, referred to Under Hindn Law a 
married daughter takes by inbcritance a limited 
estate, but under a demise by will she fakes an 
absolute estate, unless her interest is curtailed by 
express words or by necessary implication. S 82 
of the Sueee*sion Act referred to Bamasattti v. 
Pnpayt/a, I L B 16 Mad 466, Lola Bampvan Lot 
V. Da Kotr, I L It 24 Cak 406, Mussamvt Kolldny 


8C.10 U. W.N.titfb 

74_ Adopted son to take after 

widow, if of good chareotej^li't?!— Con. 

. I gave 

that 

oD ber ueam iii'-ti uiauj,.!.- 

bouse provided he was of good character and obe 
dvcot to the -widow. Eeld, that the condition, ti- . 
that the adopted son should be 

t foe 
t re 


Ifwcll, lli7b) -Uerif. .0. ioiio.vcM - “J 
adoption there is no impbed contract inth in 
natorai lather that in consideration of i 

of his son the adopter will not 
Mohtfah Bam v. Court of Wards. 3 
<15 :»c. h. B, 26 /• A. S3, followed. Sun£ 
Nath Ghdse v. Kala Chasd 

W) Bequest to Idou 

?' 

tJiefiaif, A testator by utU left certain properly o. 
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HINDU 

6. COKSTHCCnOX OF WlLLS-eoiiti. 

(d) Decjcest to Idol — contld. 

an idol ami appointoil a rhcliait. The person ao 
appointCHl diwl witliout tnkinR cliarpc of the pro- 
perty or filling the office, and tlio lartl* rcroaiftwJ m 
the po««c««ion of the testator’s famJy. 7/«W,that 
thii properly would Jollon the course of the other 
properties left by the te«tator, .and be divided with 
them among the (IcM'ees uncier the Mill SanODA 
SODARi Debi r. Gobindmam Dew 
' 2 B. L. H, A. C. 137 note 

70. A bequest to an 

idol not in existence at the time of the testator’a 
death is void. XooE^D^..A Ka^dixi" Dasst r. 
BE>oy KrimixaDebIIOO^) 

I. li. R. SO Calc. 521 : 8.c. 7 C. W. N. 121 

77. Fudoir- 

tnenl — 5A<lnitifcip— Vulidili bf btqutst — Inltnhon 
of fouiidrtfi~U4oqt— Custom W here the intention 
of the foundress of a private religious endonment 
was that all her lineal descendants should hold the 
dtluUtr property and jointly perform the worship 
of the idol, and the testator (one of bet deseendants) 
hcoueathed the pn2x or turn of tiorshtp to bu nifo 
and on her demise to one of hu two nepbesra, 
graodnefbeir jod Ibeir bneal descendants to iho 
exclusion of the other nephew, lidd, that tbo 
bequest was not in accordance with the intention 
of the foundres*, not the Hindu Law ; and that 
there was no estahhshed usage or practice in the 
family to justify it. The office of «/ie6'iit is not 
divisible except by custom Rajeshwab Mcl- 
LicEV Gobesiiwab Mcixics (1907) 

I. L. R. 34 Calc. 828 

(*) Beqcest fob PEnroRsiASCE of (Tebemosies 

78. — Bequest for gtitny 

/«o»U to UrahviiTU — Biqutsl of undiiided share 
joint fropiTty. A bequest by a Bindu for tbo 

^ performance of ceremonies and giving feasts to 
Brahmins is valid. A Hindu has no power to 
bequeath his undivided share of joint family pro- 
perty. LAESnStlSnAXBAB t Vau>atu 

I. D. R. 6 Bom. 24 

79. —■ J/anogers, in* 

capacity of, to act — Appointment of other man- 

' agers. ^^llere particular persons have been ap- 


cuuietupiaieu m lue uui, luey may uiaae uiei to 
any person concerned the requisite expenses for 
such ceremonies. AxuxD Coouas Gaxooolt r. 
IlAB^ALC^u^DEBRoy . . 8'W.R.278 

(/) BEOEESTrORllIilOBALCOXSIDEiATIOS. 

80. • — ■ _ — , — ^oiujiiion cf 

future eohalitalion—Im'aJidity of bequest — Sue. 


HINDU LAW— WILD-conH. 

6. COXSTRUCTIOX OF WlUS-eontd. 

(/) BEQCEST fob IsniOBAL COSSlbEEAllOS— COnc/tZ. 

ccteictt Act (X of JS6S), t Hd. A bequest by 
a Hindu testator, made conditional on the con- 
tinuance of immoral relations betuecn himself and 
the legatee, is void. Tayaramsu f. Sithabajia- 
SAMI Naidd . . I. L- R. 22 Mad, 813 

(g) BnQvtsT FOR CnaitnABLs Purposes. 

8L Valid dedleatioM— /nien- 

tanee. A Hindu testator in Bombay who left 
a nephew (son of a deceased brother) made a bequest 
for charitable purposes The nephew, entitled 
either as heir or as legatee of the residue of the es- 
tate, contended that the only property of which the 
testator during his lifetime wav in possession was 
joint family estate, and that under the law of the 
MitaL'ham the testator had no power to dispose of 
It as he had attempted. A specihc part of the (csta- 


wiib them m catiying out the trust, and became one 
of the truvlces i/iid, that the property had been 
validly dedicated to the chsntablo purposes; 
whether or not, the will alone was sulBcicnt, with 
regard to the nature of the testator's mterest in 
the estate, to constitute the trust as against the 
heir. ^ARsrA^A.VDASt■ VsNAisritAO 

1. L. R. 7 Bom. 19 : 120.L.R.82 
L. R. 9 L A. 86 

82. OiftB void for uncertainty 

Chaninble gi/U-^f'otd gifts A testator by his 
Will directed that his executors should ” get 
a Shiva’s temple erected at a rcasonablo cost in a 
suitable place within the compound of the 
bncLbuilt baitakhana-housc inclusive of the budd- 
ing and garden thereto,' ’ in which he had constant- 
ly resided Udd, that the direction was not void 
lor UDcertamtj , and that under the circumstances 
3 per cent, of tlie testator’s moreahJo estate was a 
proper sum to allow for the cost of erecting the 
temple Ildd, aLo. that a direction to the executors 
to ' perform all the acts properly and bond fide, 
to the best of their respcctiio information and 
judgment, and according to the provisions of this 
will.”did not give the trustees an absolute ducre 
tion to fix the amount proper to bo expended on 
the erection of the temple. The testator further 
declared that “ the said executors or any of.” 
hu '* heirs and representatives ” should “ not 
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HINDO LAW— WILL— COTfrf. 

5. CONSTRUCTION OF WILLS-«m<i 
(?) Beqcest roR Cbaiuhble Pbhtoses— con/rf. 


HINDU LAW— WILL-«nri. 

6. CONSTRUCTION OF WILLS— eon&I. 

(?) Bequest fob Cuabitablb Purposes— cjnfcl. 


dedicate the baitakhana>house to the idol Shira' 
nor to Test it in the executors, but that on the death 
of the testator it descended to his heir-at-law, 
freed from any prohibition against alienation. 
The testator furtlier directed that his exeentora 
should “ keep m deposit Government Promissory 
Notes of R0,600 (nine and half thousand rupees) 
for the preservation and suitable repairs of ’* the 
baitakhana “ house in proper time, and for the 
daily and periodical worship of the said god Shiva, 
for his sheba (worsliip) and for the repairs of the 
temple,” the expenses of these acta to be defrayed 
out of interest of the RO.COO. Held^ that (there 
having been no dedication of the baitakhana-bouse 
to the idol) the sum of R9.600 must bo appor- 
tioned, one moiety going to the heir-at-law. to 
whom the baitakliana-house had descended and 
the other to the executors for the repairs of the 
temple and the worship of the idoL The tesUtor 
further declared that, ” if after the perfonnance of 
all the above acts there remains any money or 
moveable property as surplus, then the executors 
shall bo able to spend the same in proper and just 
acts for the testator’s benedt.” ifeM,tbat the 
direction contained in this clause was void for un- 
certainty. Held, also, that such direction did not 
amount to a valid precatory trust. J/ttas«orie 
Sanl V. Raynor, L. Ji, 9 I. ‘A. T9 I. L li 4 AIL 
609, cited, \ttiere Government securities m certam 
epecided amounts are bequeathed by will, the in- 
terest thereon which has accrued due before the 
testator’s death does not pass to the legatees 
OoEOoL Nath Giraa v. Isscrn Locuun Roy. Issob 
L uemnnt Roy v. GoRct. Natii Gctha. Sram Das 
Roy V. IssiTB Locson Roy I. L. K. 14 Calo. S22 

85. Sadavarat— PuWic rAanty — 

~WeU — CiaUrn — Pnferenee gnen to unmarried 
daughitra over married daughter. Jf, a Hindu 
inhabitant of Bombay, died in 18SG, .leaTmg him 
surviving his widow, and three daughters, one 


work of repair of my property, out of my fund. 
And as to whatever surplus may remain out of the 
same, let my trustees pay to my brother D 6I‘b boo, 
nam^ B B, R50 per one month for hia expenses. 
As to the surplus moneys which may remain out of 
the same after taking B R'g advice are to be used 
in making the outlays for building a well and avada 
(i.e-, cistern of water for animals to drink out of). 
Such moneys are truly to be used by my trustees. 


also are to continue th* same. The sadararat 


shall never be stopped. 16. After my death, my 


of mine IS now going on in the village of Sbri Anjur, 
and I have written for another sadavarat to be get 
•up at Shn Nassik. Thus my trustees are to carry 
on both the sadavarat in a good manner. And 
they are to pay the exjienses thereof out of my 
funds. And when my trustees shall make over my 
property to any of my abovementioned heirs, or to 
any one w ho may hereafter be appointed as heir, in 
order that the expense<of both the sadurarata may 
be properly defrayed out of the interest (or rents), 
a sum of monej’ sufficient for that or houses, which- 
ever my trustees may choose, « e , property 
suiBcient to maintain the expenses of both the 
sadavarats, thsJl ba set apart. And as to the pro- 
perty which may remain, my trustees shall make 
over the same to my heir, but the sum or houses 
»«.... A. — .....n -t *1-® «a<^srsrats 


valid, and was not void for uncertalaty. Ihe 
clear intention of the testator was that moa* 
varat should bs on the same »cale as 
Anjar, and there would therofote be no 
in ascertaining the nature o^. the jj.® 


luehtera of ’the testator in preference to 
amcddftughter. Jamxabaiv. KimiJi VmiUB- 
I. L. R. 14 Bom. -t 

- Sadavarat— 


DAS3 


BfffoMt to o dtfinilt aadavaratr—Beqiteat to tico 
■Mriialledinecta. onto! awhltqaeaU King •"wj'l-' 
Bequeat of inlereat of a fund to A witt 5)/; 

.«w of tnlereat after A‘» death. Where * 

j oo.ff,;,. rpntu to be used for 


oi tt'Pir discterion, 


8 to the place at ^bich such^eadavamt 


. ghfers 
. ohters 
Q and 
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IiAW~TPIZ<L— Ar/r4/. 

5. CONSTRUCTION OF ^VILLS-f3n«. 

(j) Bequest toe CiusrriBLE PcBrosES— 


HTcn to dA<im. There was no residuary clau» 
m the will. Ile!d, that the gift to dhnrm being 
clearly had, and there heinc no residuary clause 
In the will, the corpus of the R4,000 was undia* 
po'cd of and went to the testator’s widow. il 0 R*B- 
ji CtnxiANji r Nesbii . 1. L. R. 17 Bom. 35X 

85. Void bequests — Bequest to 

dharmada— Bequest twd for vneeriotfily A be- 
quest in favour on dharmada is void by reason of 
uncertainty. The law of this point is the same m 
the mofusit as in the pre'ideney town. Dev- 
SQAiCEAB NAEASBUil V. IIOTIIUM JacESttVAB 

I. Ii. R. 18 Bom. 136 

86. I Bequest to "dharma" — 

CAartlehfe ItquteU— Bequest to " Ahann'i ” votd. 
One (7 by his last Mill and testament bequeathed 
certain properties to his daughter iii the follon- 
Inc Mords:— “They (the ececutota) shall 
deliver all other properties to her on her attaining 
proper age (• e.,] 18 years, my daughter shall 
use and enjoy the properties (or her lifv 
These pro]«rties shall, after her, bo taken by her 
issue. In case my daughter may not perchance 
have any such issue, she should dispose of as she 
pleases all the properties she may have In ease 
she, j/erehanee, teinq shorl-liicd die hefore so 
aHaining her age, the executors ehall utiUse those 
properties for dharviam.” The Uaiighter died 
issuelcss before attaining majority. The plaintiff, 
one of the executors, and the next heir of the de- 
ceased O, brought this suit for declaring the bequest 
to “ dbarma ” loid and to declare the right of 
plaintiff to succeed to the properties bequeathed to 
the daughter. Mr. Jcstice Boddaw held the be- 
quest to “ dharmam ’’ void and decreed the plaint- 
iff’s claim. On appeal- Held, Per CUiet Justice. 
—The bequest to “ dhaimam ’’ is void. Bun- 
ehordas Vandravondos Parvatibhai, B. B 261 A 
71, folloued. Per Subbahmams Ayyak, J — 
The Mord “ dharmam” nhen u®ed in connection 
Mith gifts of property by a Hindu has a perfectly 
Mell-settled meaning and’ connotes uhUx and pooria 
donations. The word is a eomi«ndious term re- 
ferring to certain classes of pious pfts, and w not & 
mere vague and uncertain eicpression- The 
testator must be presumed to base us«l the word 
sritli referenee to the definite objects inculcated 
by shastraic precepts and well known to the people 
and theretore the gift to “ dharmam ” is not void 
for indefinitonesA PARTHAstBATOY Piuar r. 
THIBCVEVOADA PlLLAl (10071 

I I. Ib R. SO Had. 340 


JXTN^U If A TP— VV U/L—eofUd, 

fk CONSTRUCTION OP \ML1S— eonfcf. 

(9) Bequest tor CnAarrtBtE Purposes— confj. 

87. - Bequest for 

dharma. Where a testator gave bequests for 
at. . . 1 - . which 

* _ od works of a 

■ ' ' such a manner 

as to give me a good name : — tieid, that the be- 
quest was void. Cubsakdas Govindji v. Vus- 
dravardas PvRsnoTAsi . I. Ii. R, 14 Bom. 482 

88. Gift to dharam 

— General and indefinite ehnriUihh bequest One 
eddied without issue on fith January 1809, leaving 
two widows, C and N, who thereupon tooka 
widow’eestato in such of his immoveable property 
as was not validly disposed of by him. By hw will, 


bequests for dharam were void, and that the pro- 
perty bequeathed for that purpose was undisposed 
of He claimed to be entitled to the whole of the 
testator’s immoveable property including that 
which had been devised to the widows for life. 
Ueld, that the devise to dharam was too general and 
indefinite for the Court to enforce, and was there- 
fore void VpTrDBiVAHDAS PURSnOTAMDAS V. 
CuRsoNDAS GovrsDJi . I. I«. R. 21 Bom. 646 

Held by the Privy Council on apj«al that the 
bt-quest for dharam Mas \oifl. The objects Mhich 
can be considered to be meant by that « ord are too 
vague and unccrtoio for the adminidration of them 
to be under any control J/orie« v. Bishop of 
Durham, 9 Vesey 399 10 Veseg 521, referred to 

and folloued Ru>ciiOBDia Vavoravandas r 
Parvatibai . 1. Xi. R, ^ Bom. 725 

L R. 20 J. A. 71 
3 C. W. N. 621 

80. Bequest of residuary 

estate — IFiIf — Bequest to religious and ehnrilable 
purposes The residuary clause of the will of a 
Hindu goierned by the MitaLshara school of 
Hindu Iaw was sks folIoMs: “And as to the rest 
and residue of my estate, I pve and dense the 
same to my executor in 'trust to spend and 
give away the whole thereof m charity in such 
manner and to such reh'mous and charitable pur- 
poses as he may, in his discretion, think proper.” 
The bequest of the residuary estate «as held to he 
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HIUDU LAW— 

6. CONSTRUCTION OF WILLS— contrf. 

(y) BzQtnST FOB CniBlTABLE PUBFOiES — Concld' 
a Valid charitable bequest. The directioa to 
spend and give avay the Mhole of the re<itdue in 
charity governs the words that immediately follow. 


D<h Shanlar },’ariinbhai v. jl/olirom Jageahtcor, 
j T D tv iifi . riirtfhnTiln^ X'/indrouRndna v. 

' ' lee V. iSiikop oj 
havar ilnlla, 1 
\ Dnmolhar 

31'tdhawite, 1 Bom. II. C. 7G note ; BI<ht v. Duncan, 

A C. 37 ' ” '■ * 

1 Fulton 
referred 
Upadhy 

00, ■ Tl’df, eonetme* 

tion o / — Chariiahh Itqutat — Reaiduart/ baqueal— 
Skebaxt, Mppoinfment of — Bequest to poor relatnfa^ 


A direction to the executora to set apart a sttecidc 
sum for distfibation among the festator'a ” poor 
relations, dependents and servant",” is a valid 
charitable bequest ilortee v. Biahop of Darhttm, 
JO r«j 652, distinguished Attomei/ General t 
Dale of NorfAifj7ihrr/(»nd, 7 Ch D. 745, and Horde 
V fari o/Siif?o/I, 2 Jfi/lne <fc Jvrene 5?, referred to- 
Where a testator devised spcciRc immoveable pro- 
perty to C for life only, and further directed hi" 
executors to sell the residue of his moieablc and 
immoveable properties and transfer it to a Uni- 
versity •• Held, that the tcversion in the property 
deTis^ to C lot Ijfe passed on his death under the 
specific residuary devise, to the University M %so- 
Rajia Dassi f. KAti Chaean Babejube \1004J 
I. L. R. 31 Calc. ei0 
B.O. 8 C. ■W. H. 273 

91, Feeding and paying 

RrahmiHB — Wtll, conslrucuon of A direction 
in a Mill for feeding and jiaying the Brahmins on 
the day following the night ol the Siiaraln is » 
valid bequest Du,arltinath B<rok v. Burrod't 
Ptrahad Btjaack, 1. L R. 4 Calc. 443, Lakahmi- 
tonler v Vaijnalh, 1. L. R 17 Bom. 35J» 
followed Kedah Nath Dctt i’ Atce Kbisiwa 
G iiosip(1908) . . . 12 C. W, IT. 1083 

(A) Eiectiov, Doctbise OF. 

92. - The doctrine of 

election applies to wills made in India. D, a Hindu 


romu LAW— WlLL-csn/J, 

6. CONSTRUCTION OF WILLS-confi. 

(A) EtEcnoB, DocTErSE of— conc/i. 

'«idow, died, mal»in_g a will in respect of property 
which she had inherited from her husband. Sho 
bequeathed R2, 000 as a legacy to tho plaintiff and , 
the immoveable property to A’, the defendant’s 
father The plaintiff and K were the heirs of her 
husband. The plaintiff sued for the legacy under 
the will, and for half the immoveable property as 
heir. Held, that tho plaintiff should be put to bis 
election whether to ta|,e the legacy under the Mill 
Of half the profierty a« hetr of the testator’s bus- 
band. AUtto at das r RA>'cnHODDAS Bhavamdas 
L L. E. 14 Bom. 43S- 

{») Vested asd CosiiFOEM Interests. 

93. Inahiliti/ of 

widoto to recotrr property not in poiseasion of hus- 
band. A Hindu testator, after the death of his 
* ' ■ ' ■ ' .-*!•- brother 

C. A 

• , and a 


A’s moiety under the wili as tenants-in-comioon, 
and that each of them had a vested interest in a 
onc-fourth share, though the attual enjoyment ^was 


tno iiusoai.-x »<*u 1* I - 

deed, though the actual enjoyment thereof was 
postponed during the lifetime of auothcr. Rewpx 
Feusadi. BaphaBspbf * v«i*r 

7 W. R. P. C. 35 ; 4 Moo. I. A, 1S7 


- — — Joint tenoney-— 

I’erfl’acy-'u-ecw**”®"— o/ 


hi 3 widow // as one of his heirs j ^ve 

' nciples of Hindu law, which only 


general pnnciples 
her a right to maiotcnaoce. 


3 silent as to how 
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HINDU LAW— WILD-cwM. 

5. CONSTRUCTION OF WILLS-ton«. 

(i) VtsTtD Arc CosTi^0E;rT Ixterests— eititl. 
tur her Tight of heWiip to CTtcmh Tho right 
was to be conslruwl in a ttanrer most consutent 
with the general princip’esot UiMu law 5 and to 


HINDU LAW— WILL— fonW. 

6. CONSTRUCTION OF WILLS— ronW. 

(i) Vested *SD Coxtisoext Isterests — conlJ. 
CT. . Dtfd of gift — 


contcrarlation. LAKSRMtBAt r. IIiRAB^t 

L HR. U Bom. 69 


vmuvi d ediHie iiiajmii Kuaiej iiie entile 
Tested absolutely m N On N’a death, the pro- 
perty (subject as aforesaid) tested m the plaintifl L 
as his widow* and heir for a w idow 'a estate, and she 
became cntitletl to joint possession with tho de- 
fendant ff. A widow taking under her busbatKl’a 
will takes only a widow's estate in the projierty 
bequeathed to her, unless the will contains express 
words piling her a larger estate IlniACsi t 
LaRsnsiiou . . L L. B. 11 Bom. 573 

85. - Joint tenancy 

—Gift io Ausboni and Kife—SurvxtVTihip — .-Ifien- 
oti'en by husband to creditor intofid A Hindu 


husband ol X. Htld, that the grantees were joint I 
tenants and not tenants in common, and that tbe I 
joint tenanej was not severed by an alieuation of ■ 
the land by the husband to a creditor Vtdiwda I 
V Nacssuisi. L Xk R II 5Iad. 258 

06. ■ ■ — Comtruction of 1 

rijAt of Iran^ftr CTcreiJcd by one of tico hgalee* ] 
of pro/'nlii Itguealhed equally to each — Alienation 
of share by tetdoirSevtrance of joint lenaney 1 
IVhere a Hindu testator bequeathed a 4-anDas share 
of a zamtndan to his youngest widow and her son, 

“ for your maintenance,” with power to them to 


regurdto a family idol, for religious uhsermtiees, 
etc ,aflcrwliich the deed went on to say: “youwill 
divide in three equal shares and receive the ready 
money and eomjviny’d papers and bank's sharc'ir 
etc , whieh 1 have; you will not be able to give in 
gift or sell these properties under twenty years of 
ago . the children legitimately begotten by you will 
receive the same U no sun or daughter ^ nom, or 


DO claim or demand fui any ehare 111 iny real and 

K nal property, etc, and tbe debahoM, and so 
She she)] not he able to make any rlsiQ on 


taincvl in its earlier clause similar provisions to those 
contained 10 the earlier part of the deed of gift ; it 


husband during her Iifclioe ; she will not bwunie 


ruainfenanre did not rednee the interest of either 
legatee to one for life only. Held, also, that the 
widow’s eonvej-ance of her share operated as a 


not nnder (tlieir) control, then in that case she will 


ded* 

L ^ aU Lo lyaiC. 670 
L.B.23LA.37 


I speciBed in this deed of gift, whatever property 
I will (1 c., may) be acquired after the date of thia 
I my will tbe same shall be taken by my sons in 
equal shares.** ** 23rd Section. Tbe property of 
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HINDU LAW—WIIiL— confJ. 

6. CONSTRUCTION* OF TVILLS-eojifd 
f») VxsrED wiND CosroroENT IsrrBAis— 


: HINDU LAW— WILL-cotW. 

5. CONSTRUCTION OF WILLS— fonf-I. 

(i) Vested a>-d Contctoext Ih-rraESTs— conW. 

of i, but that O and 5 took a vested interest on 
the death of F 5. Kolu Subiumajh^m Chetti 
r. TnELLAXAVAKAED SpBRAMAVIAJl CHETTI 

I. L. H. 4 Mad, 224 


l>robabihty of (hisl having a son at a subsequent j 


in 1844, since which time O remained in posses- 
sion of the property T died about 1858 without 
issue, and his widow B aiied the survirtng brothers 
G and J/ for her husband’s share in the estate. 
This suit thcj’ compromised by a payment to B 
G and M afterwards and uithin twenty’ j-ears had 
issue sons and daughters. In a suit to have the 
will and deed construed : Hrtd, that, although 
the deed was not produced when probate of tbe will 
waa taken out, it was sufficiently proved before the 
Court in tbe present suit to allow its being acted on ; 
that the proviiions in the wiU controlled the In- 
consistent provisions in the deed of gift , that con- 
sequently the son’s childless widow took her lius- 


®0- ■ Fund tel apart 

by tcill for jni/mrnl of mon&hj alloicancvs proc- 
tny insvfuienl—Biybt to eupfiy defichney from 
the gtneral estatt — InUred thargeable on properly 
of a testator depaufed uilh a firnu C, a separated 


IQ" two mdowsand one daughter named J. By el.’ 
2 of his will, dated 4th July 1874, he directed, as to 
his share in the houses, that hts wives should have 
a right to reside therein as long ns they might live, 
and. in the event of their decease, that hts nephew 
B, tbe son of bis brother I’, should be the owner; 
and should the decease of B take jdace, then who- 
evcrmightbethesoDof Pshould betheowner. By 
a subsequent clause (the 16th) of his will the testator 
declared that, should the decease of his tuo wives 


eon going to his own son or sons only, and not to 
grandsons of the testator generally. The restric- 
tion on alienation eztendeifto both the moveable 
and immoveable property ffeld, aho, that the 
widow of T, having received o sum of money 
from J/and G tn lieu of T'o share, that share went 
to M and 0 in equal shares for life, and on the i 
death of either cf them his share would g> tj lus I 
own sons absolutely. SiATCOVrtiiE Seix r Covind 
ChcsdebSeix . . 2 Ind. Jur, N. S. 66 ) 

98 Gift of , estate 

subject to tcidoic's tested tnlcresl — CurtaiW enjotf- 
tjienl. r B, a Hindu, died in 1858, leaving a will 
u hereby he appointed O and B his executors to coo- I 
duct his affairs as directed in the will After pay- 


B left a widow him surviving, who claimed that 
under cl 2 B took a vested estate in the testator a 
share in the two houses, which on his dMfh de- 
volved upon her, and that under cl 1C B and J/ 
took a vested estate m joint tenancy ; that on Ms 
death his interest surnred to B, and on his death 


by them ; after the death of L, Q and S were direct- ( absolutely, and on his dcat^h hu 

e<i to divide the property that remained in equal j ’ . ' * * ' 

chares between them and to continue to enjoy f 

the came in equal shares. B survu-ed both (7 and j 

5, whodied m 187.^ and 1879Te8pcctiwly. StJd — • ' • 

in a suit m 1879 by the divided nephew of F B. 

against L, and the representatives of G and B, , , , 
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HINDU DAW— ■WILD— rofif7. 

C. COKSTRUCTIOX OF WILLS— eonfef. 

(O Vested asd Co>rnyaEXT Ixtebests— ttmfJ. 
nolM which were to be purehMcd by hia trustees' 


should contribute. The funds belonyiiu; to the 
testator’s estate had. in nceordanee with the direc- 
tions in hia will, been kept in the firm of Yisram 
3fowji, in which the te«tator had been a partner. 
Held, under the circumstances of the case, that the 
firm should lie charged interest at the rate of six pet 
cent. i>er annum. jAiRAit Xsnno^Jt ». Kcvekbsi 
1. li. B. 0 Bom. 491 

100. — E:(eevtor,t^tale 

ol—Adnitnittrotof, suit liy— rruj/cca— A’olicc — 
Charitalli Trvst — Parlit^. B K, a Hindu, by 
his will, executed m Lombay and dated 6th .janw- 


four executors on S4th September 180S. On 23rd 
June 1820, li clafnimt! ns executrix according to the 
tenor, obtained an order granting probate to ***f.*’ 


to It, but tnthout prejudice to any act done in 
due course of ailmini-otration by J?, and granted let- 
ters of administration turn teslamenlo annexo and <f« 
bonii non of D K to A T. On 13th July 1«73 
A T died On Ist 3Iay 187i5 the plaintiff, who was 
the only son and heir of A T, instituted the present 


the other heirs, was the sole aurnnng heir who had 
any beneficial interest in B K’t estate The plaint- 


was on these letters that he now based his claim. 


the character merely of executors, take any estate, 
properly so called, in the property of the deceased. 


HINDU DAW— WILD— WsfJ. i 

6 CONSTRUCTION OF WILLg-conti. 

(i) Vested’ and CoNnNOESx I.vtebests— contf. 


premises would devoiro upon the surviving hei.’s of 
the totator^ subject to the trust, and such heirs 


compictoci act of a predecessor against the person 
claiming by iirtue of such act, would not lie. 
SemUe * That as it appeared that tho impersonations 
of Valabh never had availed themselves, and never 
were likely to avail then.seUcs, of the house, the 
sale of It by B to tbe defendant was not a breach 
of trust. XIaj-iklal Ai'hram k MAxcnmani 
DiNSua . I.L. R. 1 Bom.269 

^ Coaa/rucfi'on of 
teill—EMuloT's mUrt’l. By the first clause of 
the will of a Hindu tbe testator devised a'l bis 
real and pertonsl estate to his five sons. By a sub- 
sequent clause tbe testator prorided as follows r 
** But should jieradventure any among my said 
five sons die not leaving any son from hu loins. 



Muixicc ... 1 Ind. Jor. O. 8. 37 

4 W. n. P. 0. 114 
0 Zdoo. I. 628 
X02. by n 

Iltndu to hi* tcift—Life t'ftoU—P.eternon/r— 
rested rmflinder — Coafia'7rnf Uque*!. One / y 
died u 187C, leaving a will which, after stating hw 
property in detail, provided as follows : “When I 
die, my wife, named S is owner of that profiertv 
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HINDU LAW— WILD— wflW. 

5. CONSTRUCTIONOFWILLS-cotM. 

(*) VrsTED ASD C0Nm*0E5T lUrEBESTS— f«WCW. 

And my wife has powers to do in the same way ns I 
have absolute powers to do when 1 am present. 
And in case of my r^ifc’s death, my daughter JJ Js 
owner of the said piopcrty after that (death)” 
Sc2^, thatiS took only a Jife-cstato under the tnH 
with remainder over to M after her death. //eZ'f, 
al«o, that the biquest to J/ ivas not contingent on 
her surviving S, hut that she took a vested re- 
niaindei which upon her death pa-^sed to her heirs. 
Lalltj r. Jaomobvv . I. L. H. 22 Bom. 409 


103. 

— Words mnlfiL and tiaras." 


I’ested remainder 
A Hindu died. 


whom 1 have, after the lifetime of myself anti of jny 
wife, appointed heir to my property, and as to the 
surplus the heir to the same is mv daughter .V.” 
The testator died in 1804, N in 1805, and the wife 
in J807 Thereuj'on the testator’s step-mother 
elaimed the property as his reversionary heir. 
Held, that under the w ill N took an estate rested tn 
interest from the testator’s death, wluch would pass 
to her heirs on her death, and the step-mother 
svould have no title There is no real difference in 
the meaning of the w«rds ” warai ’* (heirs) and 
■” maiak ” (owner) iailu v. Jajmohan, I. L. R 
22 Bom 409, followed CnomiL v- Bsi Motr 
I. L. B. 24 Bom. 420 

104. — ■ — - — - ■ ■■■ ■■ Words of tnhertU 


.. .ce — 0 piitra pautradt, mtnntrig of— Hindu tcidow'i 
c.«f/ife— Fstfde for life— Intention of the tfstator— 

w .y._, .a. .4 ,1 » „ 1 --ottuned, 

” After 
for the 

teim ol tier nauuiai me ijtiuai poan) ui my pro- 
perties, shall perform the Istiur Seba and other 
rites Jily widow shall have power to adopt . . 

After the death of my wndow, my brother’s son and 
his eons and grandsons, etc. (o piUra pautradi), 
hemg in possession of my properties, shall perform 
the Jsu-ar Deb Seha." The widow died without 
adopting anj' son /ffM.that thewords ‘‘ opvtra 
paulradt ” are equivalent to putra paufradi tiwwe 
and are words of inheritance. The intention of 
the testator was to gue the widow, not a llindn 
■vndow’s estate, but an ordinary life estate. The 
brother’s son took a vested estate of inhentance, 
•subject to the widow’s life estate, and only liable to 
be (iivested by the widow’s adoption of a sou. The 


I. L. B. 29 Calc. 690 : s.c. 6 C. W. N. 721 


HINDU LAW— WILL-co itJ. 

6 CONSTRUCTION OF- WILLS-cj«fJ. 
{;) Accu3itn..s.Tioss. 


Direction *to accumulate 
ime— (?/nisjion Jo create beneficial -interest. 
Per 1 aEVSLYAx, J .—A Hindu testator cannot direct 
the accumulation of the’income'of his estate for an 
indefinite period, if there is no beneficial interest 
created in the property in order to render the gift, 
whether under the will or infer mw, rahd. Amrito 
LallDfti V. StritvoMoxi Dssi , ’ 

I. L.It. 25 Calc. 662 
. 2 C. W. N. 389 


100.- 


— . — Direction to lice 

joiidhj. The meaning of the testator- » 'to be 
ascertained by the words which he has made use of, 
having regard to the laws which prevail in India 
relative to these subjects. A testator directed his 


purpose of carrying on his trade, but^ more analo- 
gous to the tenancy in common which prevails in 
England. The will also directed that on (he death 


during the joint hves of the sons, which belonged 
to the deceased son, goes over to the other sons of^ 
the testator as they would go according to law,' 
as from a consideration of the venous terms of the 
■will Itself there .was on absence of all -directions on • 
the part of tho testator to accumulate the profits 
or toispose of the profits which were the property 
of the son Pxit-vsBisro fhii7.v»EB 'u B-iaitsoox- 
dsbyDossee '. . . 9 W. R. P. 0. 1 

sc. BiSSOSAUTH CiTUXDER BlMASOOXDERr 
DosSEE .... 12 Moo. I. A. 41 

107. 1 Gonfinscnf re- 
mainders — Execulory d««c. is nothing in 


tne uobv Ol » *<»- »*• - — -• 

testator, after densing all his real and personal 
estate among his five sons (a joint undivided family) 
contamed this clause ; ‘ ‘ Should any among my 


such of my sons and my sons sons as shau v 
•live, they will receive that wealth acconimg « 
their rcspcctire shares. If any one acts repUsUa 
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HINDU LAW— WILD-ronfi. 

A COXSTRUCTION OF WILLS— contJ. 

(/) Accrjtrui'noxs — conrtd. 
to this it i« inidmK'iblo. Ilonc^pr, jf sny winJcM 
Kin >>11*11 Imtp » Midon, if tli*t cTpnt^h^Tnll 
*nly rcmvc H JO.OOf) for lior fowl >ind raiment.” 
Tlie family rcmainc*! joint. 6', one of tlie son*, diet! 
after the testator’* (ieath_ without iwie male, but 
Icavine a widow hi* hoirea< at-law Jlthl, that, bj 
the wonla “.net loarinc any son from hi* loma, not 
anv son’* son.’ ' the testator meant not an indefinite 
failure'of male l«su^, hut a failure of male issue of 
any one of his sons at the time of the death of that 
«on. Ilftd, further, (i) that upon the death of S 
without male issue, his interest in the capital of the 
estate determinol. and that his nulow became en- 
titled to hold and en]oy as a Hindu widow a fifth 
• part of the aceumulations from the testator’s estate 
drom the time of hia death to the death of his son 
Si and (iij^that she was aLo entitled absolutely in 
her own_neht‘to the mterest and aceumulations 
which had /meo Sf death arisen from such fifth 
part'of ^hc 'accumulations. By the decree 
widow was'declared entitles! to the RIO, 000 git^n 
by the wiU with tlic benefit of a residence in the 
‘.family dwelling-house, and participations In the 
means of wonliip Tlic question of the amount of 
her* nainteoanee as a Hindu widow was left open 


lOS. < — irdl — Dirnhm 

' to eeeumulaie, tchm valid — ChmitahU btqutst. In 


aiUKlu tsw Ainriti) IMU Jjuu i. oumorn<7n> laiai, 
/. L.’J{' 25 Cale. 612, followed. A direction to 
spend income in feeding poor, indigent Hindus is a 
valid chantablc bequest under Hindu law. Dtrarlti- 
fialA Byiael. v. Burrotfa Pcrtaiid Bijtaek, J, L. R J 
Calc. JJd, referred to Rajetdiis Laix Aoarwalla 
r. Raj Coouahi Dabi (1900) I. L. B. 34 Calc. 6 

( 1 ) PEiirETcnTES, TnrsTS, BegrasTS to a Ctass, 
A>D Rejiotexess. 

109. Perpetuities— Trusts — .46- 

aence of duposiHon of bcntfictaiy intfreil. A Hindu 
by snll attempted to create a trust for the accumu- 
lation for 99 years of the surplus income (after 
certain yearly payments) of his estate in the pur- 
chase of zamindans etc , from time to time, and 
empowered his trustees to continue such trust after 
the expiration of the 90 3 ears’ term. The inllcoo- 
tained no disposition of the beneficial interest in the 


HINDU LA W— \v J-LiL contd. 

C. CONSTRUCTION or WlLIS-confd. 

a) I’EBrcTcrnrs, Trcsts, Bequests to a Cuss, 
* ASD Remoteness — contd- 

110. Trusts. A Hindu by his 

will loft all Ins properly “ in full and abso- 
lute nght. property, and ownership” (neverthe- 
le«a upon the conditions and trusts, and ivith the 
iiitentand for the purposes thereinafter described), 
to certain persons named, and ‘ to their successors in 


fc^rsonsand their succes^u^s in the trusts He then 
desired that all his projicrty should be preserved 
and held for ever under the trust*, and for the pur- 
pooesofthesaid will and settlement. Intherecond, 
thml. and fourth clauses of the mil, the testator 
went on to direct the “ executors and trustees ’’ 
to pay to his sons therein named a certain monthly 
sum, *“ such pa3 ment to be continued after his de- 
cease to his children and desicndants per tiirpes.” 
After directing the executors and trustees to make 
other payments, etc., in the eighteenth clause he 
directs : “ 'With respect to accumulations of 
money in the hands of the executors and trustees, I 
direct that the same be convened into such Gorem* 
ment or other security as to the executors and 
trustees may seem best, and that the interest and 
produce of such security be accumulated end in like 


sonsor tne stimrors, or surviior, (vgeiiiernith me 
descendants of such of them as ma)* be deceas^. 


ot my properly laj |erpciuaieu. in lue Lourt 
below i~Utld per M arkby, J., that trusts cannot bo 


quest cannot be held good as a trust created for the 


wa3-a prevailed in the Courts in India and in the 
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HINDU LA-W— •V7ILD-co/*«<f. 


5. CONSTRUCTION OP WILLS— confi. 


5 CONSTRUCTION OP- WlLLS-c^nfi. 


(0 Vested and Conxinoent Interests— concH. 

Aud ray mfo has po\rers to do in the same way as I 
hive absolute powers to do when 1 am present. 
And in case of my wife’s death, my daughter -ill is 
owner of the said property after that (death)” 
Held, that S took only a life-estate under the will 
with remainder over to il ^aftcr her death. Held, 
also, that the bjriucst to M was not contingent on 
her surviving S, but that she took a vested re- 
mainder which upon her death parsed to her heirs 
Lallu V. jAOJionAN . 1. L. R. 22 Bom. 409 

103. T’cafed ronoimfer 

— IF'ori? “ malal and traraj.” A Hindu died, 
leaving a will which provided (I'nUr nfia) as follows t 
” After my death, ray nife, if she bo alive, js the 
rightful heir, and if she be not alive, and after the 
death of my wife, zny daughter V is my rightful 
heir (hakdar) ” . . ‘ ‘ As to my daughter N, 

whom I have, after the lifetime of myself and of my 
wife, appointed heir to my property, and as to the 
surplus the heir to tlie saroe is my daughter H.” 
The testator died in 1804, H in 1895, and the wife 
in 1897 Thereupon the testator’s step-mother 
claimed the property as 'his reversionary heir. 
Held, that under the will N took an estate vested in 
interest from the testator’s death, which would pass 
to her heirs on her death, and the step-mother 
would have no title. There is no real difference in 
the meaning of the wyrds ” waras ” (heirs) and 
” malak ” (owner) Lallu v. Jagmohan, I. L R 
22 JSom. 409, followed. Cntrmti. v Bvi Miru 

X ^ I. L. R. 24 Bom. 420 

104. — -I - ... . — -I iror<iio/tn/ienl‘ 

anee — 0 pulra jMUtradi, meaniriff cf — Iliniu tvidow'i 

— Estali for hlt—Infeutian o! lh< U^Mor — 
Pou'er gixen to adopt, effect of. wi’l contained, 
amongst others, the foliowing directions : — ” After 
my death, my widow, being m possession for the 
term of her natural life (jabat jilnn) b( my pro-' 
perties, shall perform the J^iear Seba nnd other 
rites. 5Iy widow shall have power to adopt . , 

After the death of my widow, my brother’s son and 
his sons and grandsons, etc. (o putm pautradi). 
■being in possession of my properties, shall perform 
the liwar Deb Seba.” The widow died withoat 
adopting any son J/eM.that thewords ** ojmira 
pautradi ” are equivalent to putra paulradi Irame 
and are words of inheritance The intention of 
the testator was to gue thewidow, not a Hindu 
widow’s estate, but an ordinary life estate. The 
brother’s son took a vested estate of inhentaocc, 
subject to the widow’s Ji/e estate, and only liable to 
be divested by the widow’s adoption of a son The 
widow not having.adopted any son, the brother’s 
son took the ultimate estate absolutely, and his sons 
would inherit equally, though some of them were 
not born at the time of the testator’s death Gooboo 
Das Mustavi v Svbat Ciiunder Mustavi (1902) 

I. L. E. 29 Calo, 690 ; 8,c. 6 O. VT. N. 721 J 


(j) Accumuiatioss. 

105. I I — Direction *to accumulate 
income — Ojnijjion , <0 create beneficial ‘jnlerest 
•Per TREVBtVAy, X—AHiniJufcstator cannot direct 
the accumulation of the’ income of his estate for an 
indefinite period, if there h no heaeficial interest 
createtl in the property m order to render the gift, 
whetberunderthewillorra/erMnW,- valid. AliEiro 
Laix Drrr p. SiJBSOMoxi Dvsi 

. I. D. R. 2S Calc. 882 
2 C. W. N. 389 

108.- — ■ ’ — — Dirrcfion to Uce _ 

jointltj. The meaning of the testator ‘is to be" 
ascertained by the words which he has made use of^ 
having regard to the laws which prevail in India 
relative to these subjects. A testator directed his 


purpose of atrrytns on hi? trade, hut is more analo- 
gous to the tenancy in corataon whUh pteyalls in 
England. The will also directed ‘that on ihe death 


the testator as they would go accoring to law, 
as from a consideration of the various terms of tho 
■will Itself there was an absence of all -directions on * 
the part of tho testator to accumulate the profits 
or to dispose of the profits which were the piopcrty 
of the son Prinxristo Chundeb^^ 

DABY DoSSBC '. . " 8 W. B. P, 0. 1 

sc Bksonauth Chdsder V. Bavasoovdery 
Dossm .... liSMoo. I.A.41 

X -- CoHliTtyenf re- 

fiutinders — Executory deiisc There w nothing m 


testator, alter devising Bii iiw auu 


immoveables and n^rt/ 

aid estate: in that event, of the f “IXTn ^ 
Bch of my sons and my sons’ sons as 
Lve, they will receive that wealth 
leir respective shares. If any one act* rep s 
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■ HINDU DAW— 

5 . CUN'STnucnOX OP WILLS-« 0 »irf. 

(/) AccTJitLiTloxs — Coneld. 
in this it i« inadmwiWc. IJoTrcvcr, if »ny Bonlc^s 
Min I'hali Iwrc & widow, if that event »lw will 
#>nlv rereiTC her food anti xaijnent.’* 

The family remainetl joint. S, one of the sons died 
after thc tcMator’a death^without i<«uc male, but 
leavins » wiMow hw heircai.a(.law. //rid, that, by 


estate detcrminetl. and that hia widow became en- 
titled to hold and enjoy m a Hindu widow a fifth 
part of the aceumulations from the testator's estate 
from the time of his death to the death of bis son 
Si and (fii that she was also entitled absolutely m 
her own right'to the interest and aceumulations 
which had j'lnee Sf death ansen from such fifth 
parfof the ’accumulations. By the decree S'* 
widowwas'declared entitled to the RIO.OOO given 
hy the Mill with the benefit of a resilience in the 
- family (IsreUmg-hou’c, and participations m the 
means of worship. Tlie question of the amount of 
her* sainfenafiee as a Hindu widow wasJeitopen 


108. . ■ ..1 ■ I TTiJl— Direction 

' to aectimuhite, tehen tolid — ChnriCable btijutsl In 
Hindu Law, a’ direction to accumulate is not per te 


1. L.' jk' 25 Cak. 652, foLowed, A direction to 
epend incom'e in feeding poor, indigent Iliodus is a 
valid charitable bequest under Hindu law. Dunrla' 
firjih Sytad V. Burrot/o Persaud IJifXcl, J. L R 4 
Cak. ^43, referred to. Rajevdba L u.i. AnaRWALLA 
V. ItAJ CoosiABi Dabt (1906} I. L. B. 34 Calc. 5 

(i) pEEnrrrmxs, Tnrsts, BEqnsra to a CIas?, 
ASP Remottsess. 

109. Perpetuities— Trusts — Ah- 

eence of dupasUion of hentficiary interest. A Hindu 
by will attempted to create a trust for the aecomu* 
Jation for DO years of the eniplus income (after 
certain yearly payments) of his estate in the pur- 
chase of zamindans. etc , from time to time, and 
empowered hij trustees to eontmue such trust after 
the expiration of the 09 years’ term. The snBcon- 
tamed no disposition of the beneficial Interest in the 
zamindanssotobepurcbased. that such trust 

was void. Semile ; Perpetuity (save m the case of 
religious and charitalle endowments) Is not sanc- 
tioned by Hindu law. Asqta Ketshva Deb r. 
KcuARA Ebisuka Des . 2 B. Xi. B. O. C. 11 


HINDU DAW— w jJjIj— eonld. 

6. COSSrnVCTlO^iOrWlUS-eontJ. 

<1) PERrETcmra, TBC«r3, Bequests to a Class, 

• AJiD REJtOTcyEss — eonftf. ' 

110. — — Trusts. A Hindu by his 

will lift all l»s property “ in full and sbso* 
lute rght, propert 5 -, and ownership” (neverthe- 
less upon the conditions and tni«ts, anil with the 
intent and for the purposes thereinafter clescnbed), 
to certain persons named, and* to their successors m 
the trusts of the settlement thereinafter proyid^,” 
declaring the “trusts andobj'ects of his said will 
andacttlemcnt, and the methods, plans, and acts ’’ 
hedesireil “ to he performed and observed” by such 
persons and their successors in the trusts. He then 
desiml that all his projierty should be preserved 
and held for ever under the trusts, and for the pur- 
poscsofthesAid wilt and settlement. In the •second, 
thml, and fourth clauses of the will, the testator 
went on to direct the “ eiecutorsand trustees ’’ 
to pay to his sons therein named a certain monthly 
sum. “ such pa>-nient to be continued after his de- 
cease to his cmHren and descendants per stirpes." 
After directing the executors and trustees to make 
other paiments. etc., in the eighteenth clause he 
directed "With respect to accumuUtions of 
I money m the bands of the executors and trustees, I 
I directthatthesame be converted into such Govern- 

I ment or other security as to the executors and 
trustees may seem best, and that the interest and 
produce of suc}i security be accumulated and in like 
manner be invested, and that, when and so soon as 
tbo aggregate thereof shall amount to 113,00,000, 
itistoho trsnsferred to, and dinded among, my 
sons Of the eurnvors, or survivor, togetherwith the 
descendants of such of them as may be deceased, 
per 0lir]K» , and as soon as new accumulations arise 


twenty -first clause the testator made provision for 
the appointment of new ‘'executors and trustees,’' 
“as it is my intent and desire that the dispo'ition, 
the conditions, and control I am now devising in 
regaid to the future arrangement and enjoyment 
of my property be perpetuated. ’’ In the Court 
below ; — Held pet Mareby. J., that trusts cannot be 
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HrETDU LAW— WUX-ccwtf. 

5. CONSTRUCTION OP WILLS— eona. 

(i) PERPETTntiES, Trusts, Bequests to a C^ss, 
AUD Remotebess — Contd. 

Privy Council, a Hindu may legally deal with hia 


not expressly recognised by the old Hindu law, 
there 13 nothing in it forbidding them, or repugnant 
to them, or inconsistent with their existence. i/eZd, 
both in the Court below and on appeal, that the 
general scheme of the will failed, because the trusts 


at the time of the testator’s death, and on the 
ground of uncertainty, it being impossible to as- 
certain at the testator’s death who would be en- 
titled to participate in the several divisions of 
accumulation directed to be made- As to the be- 
quests In the second, third, and fourth clauses of the 
will;— Held In the Court below per Uabsby, J., 
that they could only operate in favour of specified 
persons in existence at the death of the testator. 
On appeal >— Held per Peacocs, CJ., that they 
operated as “ gifts to the eons for life, with re- 
tnaisders to suca children of the eons as were to 
existence at the time of the death of the testator 
per 6ltrpes.'* Per Macphersow. — There was a 
good gih in remainder to tho children of such sons 
aswereahveatthetemeof the testator’s death. 7t 
IS not a violation of the principles of Hindu law to 


sary. Kbisiwabakabi Dasi t Anaitda Kfisbha 
Bose Awabda Krishna Bose v Rasendra 
Nap.ayah Deb . . 4 B. L. B. O. C. 231 

111 . Trueti — Life- 

estate — Pstales-iail — Qijls inter vivos — DisAerwon. 
P JC T died leasing an only son, GM. By his will 


J M, ana n i‘ i'i itnereaiver caiieu me iru-jMsesj, 


and debts and such legacies as might bo payable in 
the ordinary course of administration within one 
year from the testator’s death } after paying tho 
funeral expenses, debts, and legacies, upon trust to 
sell and convert into money such portion of the 
personal estate aa should remain unexpended, and 
not consist of money or security for money, and fo 


HIKDtrLAW— -W-ILI—coflid. .. 

A CONSTRUCTION OF WILLS— Confi. 

(i) Pebpetuittes, Trusts, Bequests to'a Ceass, 
AS® Remoteness — cmid. 

vest the proceeds^or^good securities ; and out of the 


being entitled to the beneficial enjoyment oi the 
real property, or of the rentj and profits or surplus 
renta and profits thereof; and so soon as all the 
annuities and legacies should have fallen in and 
been fully paid and satisfied, in trust absolute]}* for 
the person or persons entitled to the beneficial or 
absolute enjoyment of the real property. As 
regaHs realty, upon trust, until all the debts and 
letaciM had been paid and all the annuities had 
fallen in «nd fecn fully satisfied, to receive and 
collect the rentr. issues, and profits thereof, and 

thrromie In T.^T, I'n.T/.A ff nn,,! 


use of such person oz persons respectively. *Tiio 
testator then desired the trustees to hold the rest 

J»_ *«. J loB* 


net annua! income the person entitled to the bene- 
ficial enjoyment to tho real property or of the in* 
come or surplus income thereof should receiva 
for h«s own use every year, R2,50fl a month or 
B30.000 a year, and that the various legacies and 
annuities should only he paid gradually and as 
found possible by the trustees out of the lialance * 


then cc/ndilion“'of pirenmstances yiill 
permit, and so tar as such limitations and direoCtons 
can be intwaluced into any deed of conveyance or 
Bettleinent without infntiging upon or violating 
any law against perpetuities which may then be in 



first sod other eoos successusly, and the heirs 
male of their respective bodies Usumg. And 
after the failure or detcrmmatian of the uses and 
estates thereinbefore limited, to the use of each of 
the sons of J Jf who should be born after the testa* 


senes of such devises u not bad for remoteness, 
for there is nothing in Hindu law to prevent a 
testator from making a gift of property to an un* 
bom person, provide the gift is limited to take 
effect, if at all, imnied.atel7 on the close of a life 


tioM to other members of the testator's family and 
their sons, sons’ sons, etc. Further, the testator 


and not subject to any law or custom of England, 
whereby an entail may bo barred, affected, or de- 
stroyed ; provided always, and I hereby declare, 
that if any devisee or tcnant-for-life, or in tail, or 
otherwise, or any person entitled to take aa heir by 
descent or adoption or otherwise in any manner, 
under the bmitations hereinbefore contained, shall 
permit or suffer the property so devised, etc., to be 
sold for arrears of Government revenue, etc., then 
and immediately thereupon the devise and limita- 
tions in this my will dclared and contained shall 
wholly cease and determine as to him,” etc. FinaUr, 
he appointed the trustees executors of his will. J Jf 
had no son bom during the life of the testator. 
Q M, the son of the testator, sued to have the will 
set aside, except as regards the payment of debts, 
legacie«,andannuities. He also charged the czecn* 
tors w>th waste and asked for an account HeM, 
VOL. n. 


was luai ^ Ai suuuiu lake au imiucuiaie 



in existence, so that, aa soon as the property Is rc« 
Imquished and passes out of the donor, it may vest 
inthedonee. ' That in the case of a eill would be at 

8 M 
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3IINT)U LAW— WILL-^otW. 

5 CONSTRUCTION OF WILLS— <o«ti. 

(I) PERrETCITIES, TbCST'?, BEQCESTa TO A C*L1SS, 
ASD Remotesess — COnid. 

n“,000a jTsr, their LonUhips, without ilcodlng 
whether & ton could he deprived of maintenance, 
eonsidcred that he had receiTcrl an adequate 
maintenance. xVll the existing iwrtiee mtcreatis*! in 
a will being bsfore the Court, a decree can be ma le 
as to the nirhta of all parties. Lfulij lyingJith v. 
Priijji, S De Gtx M. <0 G. distinguished 

JoTisDR-i Monix Taoore v GavE'^DRi Moiias 
TaooEB. Gase.’Cdrs Mohin TanoRE t. Jotirdrs 
M onix TaooRE 

9 B. L. R. P. C. 377 • 18 W. R. 359 I 
I..R.L A.Sup.VoL47 ' 

112. Bequest to aclaas— rwred 

and conUnjtnl inltrest A will made bj a Hindu 
contained the following clau'C : 1 bequeath to 

my elder daughter RJ5,000, subject to the con- 
dition that she shall invest the same in lands . 
shall enjoy the produce . . . and shall transmit 

the corpus intact to her male descendants *’ With- 
in a month after the testator’s de-ath his eldest 
daughter was delivered of a soo, who died m a few 
months. She died subsequently leaving the plaint, 
is, her husband, but no male issue her surviving i 
The plaintiS sued as heir of his son to recover the I 
amount of the above bequest. Ildd, that, as the | 
(laughter’s son never acquired a vested interest 
in the bequest, the plaintiff’s suit must be dis- 
missed. SnixiVAsa f. Dandiyodapwi 

I. L. R. 12 Mad. 411 

113, Fold residurtry 

hequais — TrwiU for mainltnance and rehgiotu 
trusts — Perpctuiliis. A testator by his will directed 
as follows “ To my daughter A B I give the in- 
terest on a Government promissory note for 
R3,000, to be paid to her, as the same becomes due. 


HINDU LAW— WILL— COTtd. 

A CONSTRUCTION OF WILLS— confJ. 

(4) PERpErcinES. TRCsrs, BequESrs TO A Class, 

AND ReMOTEXESS — CJntd. 

of having the due forms of worship carried out after 
bis death, he further directed that certain lands 
should be held by lits executors on trust, to apjily 
the rents and profits(i)in the celebration of certain 
poojasand in the performance of periodical turns of 
woi-shtp of th<* family thakoors and other religious 
festivals, at the same expense and in the same style 
asthe testator himself had done, oral such expense 
and in such style as the executors should thinlc fit ; 
and (u) in the mimtcnance out of the surplus of the 
five younger sons, their wives, sons, and male de- 
scendants, and female descendants nntil their mar- 
meo //«W,thattheb;queststothe children of the 
daughter and to the children of U were void, 
CilOXDCR MooxLE Dassee r. Motiull MriilCK 
SO,L.R.49a 

114. Gift to mile 

usH's—BemoUneis-^Appheahlity of EnjUsh ruUs 
to Hindu wills A Hindu testator died in 1837, 
lea vin" four sons and two grandsons by a deceased 
son. lly his will, dated in 1837, after cTirectiog that 
his property should be divided into five share*, of 
which bis four sons were to take one each, niid 
his two graudsons the remamiog one, the 
testator made the following devise : “On the 
deathof any oreither of my said fourbons,orof 
the said B DunJ .V />(his grandsons) leaniig 
lawful male is^ue, such mah issue shall sue* 
ceed to the capital or prinkitial of the share, or re* 
spective sha^e^, of his or their deceased father or 
fathers, to be jiaid or transferred to them respective- 
ly on attaining the full age of 21 jears , but if any 
oreither of mi said four sons shall die without leav- 
ing any male usue, or if he or they shall die leaving 
such male issue, and the wholo of such issue shall 
afterwards die under the age of 21 years, end with- 


death of the aud A B, thesavl sciuritv for RJ.OOU 
shall thereupon fall into the general residue of nsy 
estate ’’ He also directed, after having bequeathed 
five, “ one-sixth share rhall be retained by my 
executors, and the income thereof accumiilateil and 


ly after their deaths in the same mauner and pro- 
|K>rtion as is hereinbefore desenbed respecting to'-ir 
original shares ’’ U. one of the sons, died m 1853, 
leaving sn only son 5, bom in the lifetime of the 
testator, who died shortly after his father intestate, 
awl without male issue. In a suit by the widow of 


I Courts la deciding questions of remoteness, that 
I regard is to be had to possible and not to actual 
8 M 2 
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Wltf'nn IiAW— w XLilf—contd. 

6. CONSTEUCTION OF TTILLS— contrf. 

(t) PEErUTUITIES, TBU3T3 , BeQTOSTS TO A ClA 89, 
AND REiiOTBirESS— Conti. 

events, U applicable to the interpretation ot the 
trills of Hindus The gift to the male issue being 
void, the subsequent limitations were also void. 
S therefore, and through him the plaintiff, was en- 
titled to a share in such part of the testator’s estate 
as by reason of the invalidity of the gifts in his will 
was undisposed of. Socdaminey Hosseb » 
JooEsnCmmDERDuTT . I. L. H, 2 Calc. 282 

115. — CloM of whom 

rome onhj are in existence. A bequest by a Hindu 
to a class of persons, some of whom are not in exist- 
ence at the date ol testator's death, la wholly void, 
and the fact that some of the class are then living 
and capable of taking srill not enable the class 
to open out and let in any after-hom members of 
the class. Kherodemoney Dossee t>. Hoopoa- 
MOKEY Hossee . I. Xi. H. 4 Calc. 466 

2 C. 1. H. lia : 3 C. Ii. R. 316 

But see RAsaijt, Sett v. Kanai hM. Sett 

I. L. R. 12 Calc. 663 

and Bai Bistten Cband v. Asmaida Koer 

I, L. E. 6 AU. 660 : L. B. U I. A. 184 

116. — Oift to eons or 

daughters of M icAo may be alive at M'» rfcafA— 
Gift to a class <o 6« ascertained at future time— 
One member of such class in existence at testator’s 
death— Tagore Oase— Hindu TTtTfj Act (XXI of 
WO), s. S— Succession Act (X of 18SS), s. 9S. 
P, a Hindu, died in September 1880, and left two 
eons, ti: , the plaintiff and oue M. By his will P 
Irft the residue of his property to trustees, who were 
to invest it m Government promisso^ notes and 
to pay the interest thereof to the wile of his son 


clause he directed that, if there should bo no one 
living of bis son 31’a race or descent, the said Gov- 


HIK-Dtr LAW— •WILI.-cOTfi , 

6. OONSTRUCrriON OF WILLS^onW 
(t) Perpbtpities, Trusts, Bequests to a Class, 
AND Rejiotekes? — conW. 

who could should do bo. Herts there was one mem- 
ber of the class who could take the property, and 
it might be inferred that the testator meant that 
she should take it, rather than that his intentioa 
should he defeated altogether. Masgaldas PaB- 

SfAtfAtlDAS V. TBIBHPTANDAS NARSID \S 

I. h. R. 16 Bom. 662 

117, Gift to a class 

some of uhom are not in existence at testator's death — 
Right to live »n a house given to parent and their 
cAiUrm — Right of children under such gift inde- 
pendently of the porents. B, who died in 18tl6, 
left a will, in the English form, whereby be be- 
queathod a house to lua two sons V and M, and 
directed that they should not sell or mortgage it, but 
were either to bve in it or enjoy the rents and re- 
venue thereof for ever. He ^rther directed as 
follows:—** My son*in-law X with his wife S and 
children to live in the bouse for ever." V died in 
1818, and his four grandsons were the first four de- 
fendants in this suit. 3l became insolvent, and 


ever 'since. Both the plaintiffs' (her sons) wre 
bom in tbo testator’s Wetime. ^ 


possession of the rooms, and for a declaration that 
tiler and their families were entitled to reside there- 
The defendants contended (i) that there was no 
. , -r A' . rill If 


September 1889, and M liun<el{ died in October 
1889. The plaintiff then filed this suit claimiDg tho 
property in question as heir of tho tc^tor to the 
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6. CONSrnUCTrON op WILLS-coh/A 

• (1) rERPSTUmia. 'rKUSTS, BeQ0E3T8 TO A CLASSt 
ASD Beuotenzss — eoiltd. 

Dull, l.L.lt 2 Cak. 2G2, and Khtrodetnonvj Doaue 
V, Doorganonei/ Doau, I. L. li. 4 Calc. 4S5, are not 
OTcrrulwl by Jlni Btshtnchnn/i v. Aimnida Koer, 
J.L.n.6 All. SCO : L II- 11 1- A- 164. KnisiiSA- 

NATE XaRATAN f. AtMAR-IM XaIHYAV 

I, Ii, It IB Bom. B43 

118. Cl/* to a cloM 

oomt of xehom are not ti» extttence al testator's death 
■ — ConUnofnt gift — Suire 7 u«nt gift valui, though 
prior gift void — Contingent ^i/t—Sucee^'iion Act, 
«s. 98, 100, 102, 103 — Power of appointment given by 
xctU, effect of — General power of appointment M P 
hy his will, dated Hth April 1873, after appoint- 


and legacies and to stand possessed of the residue 
In trust (i) lor hia (tbo tesutor’s) wife B and A 
the wife uf his brotlier J during the L/o of both, 
or the surrivor of them, for their or her sole use ; 
(li) and from and after decease of the surnror of 
them in trust for the male issue of J if any there 
be : (ill) and, in default of such male iNSue, m trust 
lor any person or persons, in any shares or share, 
and m such manner as his brother J should by any 
deed or deeds or writing or writings appoint with 
or without power of rerocation or new ap^intment 
J prared the will, and as erecutor rnsnegoi) the 
estate until his death on the 17th October 188$ 
He had no male issue, but he had two daughters, 
who were the defendants in this suit Slioiify be> 
fore his death, viz., on the 7th October 1888, he 
made a Will (as stated therein) in accordance with 


in favour of the male issue of J was void under the 
rule laid down m the Tagore Case, 9 B. L.JI. 377 . 
JL R I. A. Sup. T’of. 47 llie testator plainly 
meant that the male issue of J living at the death 
of the survivor of the tenants for life should take 
the estate according to the rules of Hindu law, 
Avithout distinguishing between those born in the 
lifetime of the testator and those bom prior to 
that event, but subsequently to his death At 
the death of the testator, J had no male issue, 
and the bequest was therefore a bequest to a 
•person or persons not in being, and void. Held, 
also, regarding the subsequent Creation of the 


HINDU LAW— WlLD-confcl. 

B, CONSTRUCrriON OF WILLS— conli. 

(It) PERPETtJTTIES, TllCStS, BEQtrTSTS TO A CLASS, 
AWD Hemotesess— confd. 

Hindu law. It wos not a gift over to him 
on an indelinito failure of his male Issue. It came 
into force immediately on the death of the surviv- 
ing tenant for Lfc if at that time he should hare had 
no male issue ahvo between the death of tlie testa- 
tor and the latter event. If a son had been born 
to him after the testator's death, the gift to him 
could not have come into operation. It was only 
in the event of no son heiog born to him that he 
could take. It would not therefore make any 
difference that the testator made an ineffectual and 
inoperative disposition in favour of such son if born. 
Tho rule ol (he Tagore Case, that the gift of an es- 
tate to take effect after tho failure of previously 
created invalid estates is void, didnot apply. Held, 
further, that the power of appomtment given by 
Jf P's will operated to confer ownership upon J 
after the death of B upon his executing his will, and 
that the bequests given by his will to his daughters, 
the defcodants, were valid bequests. Held, on ap- 
peal, tliat Ibe devise in -V P’s will in favour of the 
mato i-Aue of J meant m favour of such male issue 
as should be living at the time of the death of the 
survivor of the tenant for life, whether born in the 
lifetime of the testator or after his death; end as, 
at (he death of the testator. J had no male issue, it 
was a gift to a peison or persons not in being at that 
time, and therefore void under the rule in tho Tagore 
Case. Held, also, that the deriso over, in default of 
such male issue, was an alt emativo gift to fake effect 
on an event to be determined at the death of the 
survivor of the tenant for life, and consequently was 
not open to objection. Held, further— as to the bo- 
quest to such person or persons as J should, by deed 
or writing, appoint — that there was no clear prin- 
ciple of Hindu law which forbade such a bequest 
being construed, and effect given to it, according 
to ita plain and literal terms , always subject, how- 



when he made hw wilL Original Court’s decree 
varied accordingly; the share in the residue ap- 
pointed by J to bis danchter .1/ (bom after the 
Icvtator’sdeatb) being declared to be part of Jf P’s 
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HCa)U JxAW^VnZOj—ecnid. 

5. CO>'STrCCTION' OF WILLS— fpn#.?. 

(!•) P£:ErETrrnEs,TBCsTS,B£:QrESTSToA CiASs* 
AM> r.EMOTEJ>'ESS— ctmfj. 

estate of he died irite«tnte. and to lelon^, 

therefore, to his (31 P'g) heir Javkssai r. Kabu* 
bai . . . I. X>. B. 16 Eoax 402 

Tarrin? decree b 5.c. m lower Court. 

1. lu E, 15 Bom. 320 


119. - 


— ■ — One nmhff t>f 

fiich cl/iff t'n er*.«tr»ief o/ dole tj gt)! — H’lfZ dtreti- 
itig d-ed to 5c atevUj — DaU o/ dred *« drtt of 
gtjl. A Hbdn died m 1555 leaving * ttiU wherehy 
he directed hi? widow and execnlnr L to |>nieba«e 
an estate worth BSO.OOO for hia crand'OD T, and 
that thi< estate ihoaM be tonxeyed to trustee*, to 
Lc held liT them in trti-t for 1 for his life ot until his 
injolverty, and after ht* death for hi* son or other 
inaJehetr. Tlie eieentnx j-urrhased theotate. but 
CO truM dsed w*« executed T therefore bronght a 
suit in 1S“1 to have the wdi earned out and a'tni<t 
deed executed 7 P (cne of the plaintifl* in the 
<urt}. who wa> Uncle, wa* made a parte 
to that stilt, and s consent decree wa< pa®-id whict 
ordered that the < xecutnx i and T P <bould execute 
a frost deed in accordance with the directiors in the 
trill. A deed wa« acrordmglr eiocuted in 1575 
wherelj* the froperty wa* oon’reyed to trustee? on 
the trusts declaisd in the will At the time of the 
testator's death. T Itad no <on<. lot at the date of 
the deed in 1S75 he bad one Min C and in 1555 an- 
other son G (ihedcfendant) was bom to bim 7 
died W 1590. C died childless in 1501 The plaint- 
its who were 7 H. the eoi- and T Pe ton. the 
cr8nd«on. of the testator, rowcuimed thepropenr 
They contended that, a« neither of T^a sons were 
in eiistecce at the date of the testator's death, they 
could not take under hi« will or under the deed which 
wa« afterwards executed to cany out the will; 
that, although at the date of the deed in 1576 
one of the sons (C) was in exi-tenee, nevertheless 
he could only claim as one of a cla*.--, and that class 
was not asc^ained or a«certainab!e at the date of 
the le.nator's death, nor at the date of the deed. G 
not havinc been bom until 1SS3. The whole das* 
was therefore excluded and the property after 7"a 
death wasundL-posed of. Bild, that, in view of the 
direction of the will that a deed ww« to be executed 
which should declare the trusts of the property, it 
was the date of the deed «ub'<“quentJy executed 
which should be teiratded in order to detcmloe 
the validity of the limitations of the property be- 
queathed, and not the date of the to«tafor’» death, 
and that, under the deed, on the death of T, his aoo 
C betaine entitled to the property In the eascof 
a gift to a class if there is a per*on in existence at 
the time of the gift capable of taking and whoin 
undoubitslh the donor intends to lienefit, he i* en- 
titled to take, although others of the same cUsa 
sul«qnently come into cxi-tcnce whom the donor 
meant the gift al-o to benefit, but who cannot take 
lecause of their non-existence at the tUte of the 


HINDU LA’W— 'WHite-coafj. 

5. COXSTRUCTION OF WlLLS-coxU- 
(I) PERrEirniES, Tepsis. BEQrESiSTOACtASs,. 

AJfi> ilmiojEyESS— Rwfd. 
gift. TittBUCVAMJAS RmoyJr r. Gaxg Idas Tr.i- 
cTMii . . . . I. li. E. 18 Bom. T 

120. — — Btqvft ti 

** childrcfi ” — 3Icoo\ng of the aptcifjon*' tJiildTen ” 
—Gift to a clots— Gtjt cf ineomt a3 rrgvired tnlh 
trvft (or aetuoiulnlioti of Considerations 

which only show that a tCNtator has taade a disposi- 
tion in hi4 will which the Court is surpri-'Cd to find 
there, though they might have determmed the sen*e 
m which the testator had used an ambiguous ex- 
pression. cannot of themselves lead the Court to re- 
lo<«to give effect to the plam language he has em- 
ployed, c.^., to read a bequest to children ” a« a 
bequctt to “ sons ’* only. bequest to ** the 
children of B living at his decease," where some 
such children are in existence at the date of the w^, 
need not be con-trued as a gift to a claas of which 
some mcmlersi might come mto existence after the 
te<lator’« death, when such a construction would 
manifestly defeat the pnnjary object of the testator, 
A direction in a will to trustees to pay to a Emau 
lady so much of errlain dividends as she might 
from time to time require for her own nv and sup- 
port, etc., and to aecureolate the surplus not re- 
quirtx! hr her upon tTU»t«, entitles the legatee to 
receive, if she requires it. the whole interest as it 
falL- due. but not to elaim afterwards amount- 
*hicli she did not require a« they fell due, and 
which hate been accumulated, and this v so whe- 
thcr the trust for which aceumulaiion i» uuectwa i' 

ek 1.« aoEX'su. 


■ tfiws^of »" ert'tcnee at Uttolors rfcn/A— Foii ftift 
j ^Jaffslion of Kstalor. ^ Gtft to todov< of 

I-' ' 


Mfmltrs of i 


Tuaon ww. made in certain events lor the w uioii s oi 
his deceased eon^. He left him survivinc bia hn 
, tons three grandsons and three giamtdaugbtcr-. 
1 After his death two more gianddaughlcr* wTre 
bom. IMd. that the gifts to the son*, daug^r-. 
' and widows of deceased sons ^ere void, a hex 
• were gifts to a da** of which some 


\*urt fonies 
he pnH'Sf.f 


of a clac-s 

I ^ ■ , ■ , . >f its being 

' void, xvt if the Court can deduce a 
tentioii that at leii.-t si ch nwmlvrs of 
eboiiU Uke as w tre in esi- 


t the tine 


,f the 
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SHTDtT LAW— WILT>--ft)ntif. 

6 construction of wills— fonli. 

flr^ rrwijiTOxs, TnraTS^ Biopesjs to a Class, 
ASD Remoteness— eotitJ. 
testator’s de»th, then efToct should be pl'en to such 
secondare Intention but not otheruiso- For the 
purpose ol ascertaining those primary and sccond- 
arj’ intentions, it u, of course, necessary to take all 
the material facts as to the testator's family into 
consideration and to read the various provisions 
of hU Mill as a nho'e. A pift in a t\ill to wtdonaof 
sons is, m the case of Hindus, a pift to a class, 
as Hindus by their Ian are permitteel to have more 
than one snfe at the Mime time Itam Lai v. Fanoi 
Lai, J. L. H. 12 Cale. 663 ; Krithnanaih v. Atmomm, 
I, L. R. IS Bom 543 ; ilangaldaa v Trthhorandat, 
1. L. li. IS Bom. 652 ; Tribhovandaa V Gangadaa, 
I. L. B. IS Bom. 7 ,* and Kmhaarao v. 

I. L. R. 20 Bom 571, referred to KniuJt 
Jaibam Nahraiji v. Morabji Jaiham Nabraui 
1. L, R. 22 Bom. 633 
Remotoneas—** Descendants** 
— Rejufsl ertating lerita of h/<.int<res(r Under a 
bequest by a Hindu of BIO per month, fotloned 


ever " import in an Engbsh instrument ; thtrdly, 
that the descendants in existence et the time of the 
tcnantdordife’s death took absolute!} as a class , 

-_J « ...t. nern AniitIM in 


testator in a Hindu Mill Mould include children and 
grandchildren lising at his decease, but not the 
testator’s brother or muIom There is no rule of 
Hindu laM- imposin': aov restriction in point of time 
on the operation of a bequest creating a scries of 
successive life-interests in each peneration of a 
legatee's descendants ; but, stmUe, the grounds 
of the rules against perpetuities are applicable to 
the property of Hindu*, and the Court wiU be 
very reluctant to construe a Hindu miU so as to tic 
up property for an indefinite period AROMsaAM 
JlFDALie' A mmiAmmal . , l2dsd.4CK> 

123. - ' ■ _ tall — 

Accumvlafion A Hindu by his Mill directed that 
his estate ahoaU retuain ratact, and that the prodts 
should bo applied, in the first place, toMards per- 
forming religious duties ; and he provided that bu 
immoreabJe propcrti. business, and the capital 
stock thereof should also remain intact, and that bis 
heirs, sons’ son*, and great-grandvins in succession 
should lo ertillfd to Ihe profits, no person haring 
any right of alienation. The testator then provided 
that his eldest son should act as manager and shebait 
,MD(i prepare accounts, and that be should bare no 


HINDU LAW— WILL-conW. 

6. CONSTRUCTION OF WILLS-^fef. 

(t) Perpetcities. Trpsts, Requests to a Class, 
ard'Remoteness — eonld. 
potter of alienation. He then made provisions for 


directed that his eldest son should receive five- 
sixteenth* of the ten annas share ; if another son 
should be born of the testator’s third wife, the re- 
maining eleven-sixteenths was to go to her sons. 
If no son was bom, thep tho eldest son was to take 


family were to be defraj’ed from tho sir annas 
share In case of separation, tho shares of the 
eons Mere to be placed to their mpective credits 
every jear, each son on attaining majority to bo 
entitled to his share Tho testator then provided 
that, in ease of separation, his sons (Mith tho ez« 
eeptiOR of the landed properties and capital stock 


He then provided for tho maintenance of his third 
wife and minor sons out of the six annas share, 
each son on attaining majority to bo entitled to his 
share’under the Mill absolutely. After providing 
that his sons should lire in his ancestral dwelling- 
bouse, but that none of them should have any power 
of alieontion, the testator directed that, if any of hi* 
heirs died Mithout male issue, the widow of such 
heir should receive maintenance Only, and that bis 


form the duties of kurta and shebait In a suit by 
the widow of one of the testator's sons by hL* third 
wife, seeking to recover such a share of the tesla tor’a 
property as she would have been entitled to in case 
of inte*tac}; — f/e/d, that the intention of the testa- 
tor in di*po*ing of the profits of the six annas share 
wa* not an intention to create a valid estate in the 
corpus in favour of any incfinduaf, but to (le up 
such corpus and to give the profits only to his male 
descendants , or, in other vrords, to create a sort of 
estate in (ail male in the profits and that the bequest 
was void. 1/etd, also, that the disposition of the ten 
annaa share of the profits was void, there being in 
one event a direction to accumulate for ever rntb- 
out a disposition of the profits ; and in the other 
event, the gift was vend for the same reasons as the 
gift of the SIX annas share. 1/eJd, further, that the 
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HlNDtr IjAW—'WXLlj—esTitd. 

5. COXSTRUCTTION OF WILLS-conti. 

{Je) PEBPEiriTiEs, Trusts, Bequests to a Class, 
4KD Remoteness— C jBTi 

disposition of the family'' dwellins-honse, saTo in bo 
fi' as it prohibited alienation, was good, and that 
there was a sufficient disposition of the TooveaWe 
property. SitDOKMorCnuNDER Dvs v Monouaw 
Dasi . . . . I. D. E. 7 Cale. 289 

,8C.L. E. 473 
fidd on appeal by the Privy r'ouncil, affirming 
til's decision, that the andu lair does not alloir 
' uoh a disposition of property as would have been 
made by a testator whose intention was to pvo to 
bis descendants the profits only of his estate for 
their benefit, and for the maintenance of religious 
services, but not to dispose of the estate itself. 


HUrDD LAW— -WILD—ronfif. 

6. COXSTRUCTION OF TVILLS— confi. 

(t) Peepetuittes, Trusts, Bequests to a Class, 
AND RzMOTENESa—ejntd. 

two widows, K and L, with their children and 
famiUea to reside in the family dwelling-house 


monthly R95, during the same period, and on her 
decease to her children and their heirs according to 
Hindu law, monthly R 100 for ever, for their sup- 
port and maintenance. (Similar trusts in favour 
of L and her children foUowed.) The residue of the 
iacome of the moveable estate Was directed to be 
paid, by moieties to the widows, and on the death 
of each, her share was to be given to her issue in the 
I same way as the other sums were directed to be 
1 paid to them respectively. Beld, that the recital 


viauiie Huum uavu uecu ueieiy voiu. ueui, ac- 
cordingly, that this bequest was invalid. An ac- 
count of the profits of the estate, from the date of 
the death of the testator, having been ordered by 
tho decree of the Court below in favour of the 
Inheritor of a share at whose instance the beques 
was held invalid s — lltld, that thb did not mean 
that enquiry should be made into the different pay- 


powenng them with tbeir families and any others 
whom they might choose to make members of 
families to reside in the house ; that the trust to 
-'•••w the testator’s children, and their heirs on 
vAth of the widow, to occupy the house, was 
void ; that the wives were entitled to R6 monthly, 
and the children of each, during the lives of their 
respective mothers, to R05, equsUy. that the 
. ..n»Ao- — fVitrfA iliA children of each 


L. R. 13 I. A. 103 

124. — Per7Jc;uie»M — 

'f'rusia for trorahi'T^— f?eci/al •« tcill as to tnTen- 


pecuniary legacy, gave and bequeathed alf hu 
moveable estate to the Officul Trustee of Bengal 
for the time being, on trust out of the income to pay 
over the same to the trustees of the ivill, to whom 
he devised and bequeathed all his immoveable 


— Beqi'Ut fold for 


rsm^ensss. A Hindu testator 
considerable property, and leaving a wilf, dated I.«fi 
^ptember 1870. by which he appomted his wife cie- 
cutnT la the following words : I appomt my 

.nfe, A D, cmutni 


purda woman, and that ms iiiiee ouu^ 

obedient and esfravagant, ho *PP®'^*^‘.J,/„nder 

persons managers to perform certain cluUea 

{he will i^hich could not be Pef ‘.fand 

woman; and after various minor 

directions, he direoteil that, tt it 

the executrix or executors for the time be S 
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nilTDU LAW— WlLL-fonW. 

6 CONSTRUCTION OF WILL'5— conM. 

(1) PEurmnnES, Tnusrs, Bequests to a Class* 
ASD Resiotesess— fon/<|. 

they troulil not ho able to protect the property* 
then they should form a family fund in the Got- 


wiU divide and take the same m acconlanco with 
the Hindu law. God forbid it, but should I have 
no groat grandsons in the male line, then my 
daughter’s sons, when they areol age, shall lake the 
said property from the trust fund and divide it 
accordinc to" the Hindu shastras in rogue.” Tlie 
testator left Imng at the timo of his death one 
son’s son, three sons, and a daushter an<l her sons. 


against parties who might have any interest therein 
Drajanatb Dev Sirksk f. AKavDaMayi Dssi 
8 B. L. R. 280 

120. — - - Siictt^ute lit- 

UtuU, bequut of — Qifl oter after fi/<-intcr«sf — 
Cons'rueitonol gift to person-’, nnd the heirt male 
of their bodies A mil cannot institute a course of 
succession unknown to the Hindu law , and in con- 
ferring euccessire o«tates, the rule is that an esLitc 
of inhcnlancc must be such a one as is known to the 
Hindu law, which an English estate-tail is not It 
IS competent to a Hindu testator to provide for the 
defeasance of a prior absolute estate contingently 


not only that a gift to a person unborn is invalid, 
hut that an attempt to e-tabbsh a new role of in- 
heritance IS invahd A testator bequeathed the re- 
sidue of his estate to his executors upon trust to pay 
the income to hu daughter during her lifetime ; and 
after her death in trust to convey the residue to Ids 


HINDU LAW— WILL— e<n/d. 

A roX.'^TBrmON of WILLS-conti. 

(1) PERrETCTTlES, TRUSTS, BeQUESTS TO A CLASS, 
AND RkuoTEKESS— C jnfcf. 
two half-brothers, in equal moieties, and to the heir 


them, the daughter (to whom children, as well as 
to the half-brothers, had been bornh making all 
persona interested parties, claimed that the trust 


the gift of the residue, eo far as it purported to 
confer an estate of inhentance on the bali-brothers 
and the heirs male of their bodies, were contrary to 


queatbed, in remainder expectant on the death of 
the plaintiff ; and that accordingly, on the death of 
the half-brother, who had died before this suit was 
brought. tbombentanceofhis moiety had devolved 
on the plaintiff, as daughter and heir of her father, 
and as she claimed. KsisTOROMOKl Dtsi v. 
NaRBVDRA KRI«HKA DtRADUR 

I. L. R. 16 Cftle. 883 
L. R. 16 I. A. 28 
127. — 2Iak newe— 

Oift to unborn person — Beguett void for remote- 
ncj* Where a testator directed in his will that 
(first) ” on the death of either of my four sons leav- 
ing lawful male issue, such issue shall succeed to the 
capital or principal of the rcspectii-e shares of his or 
their deceased father or fathers, to be paid or trans- 
ferred to them respectively on attaining the full age 
of twenty-one j-ears ; (second) if either of my four 
SODS shall die leaving male issue and the whole of 
such issue shall afterwards die under the age of 
twenty-one years and without male issue, the share 


viTorsof my said sons and my tw o grandson* (named 
in the will) for life, and their respective male issue 
abrolatelyaftertheirdcathin the same manner and 
proportions as hereinbefore de«cnbed respecting 
their onginal shares s He’d, fird, that a vested 
interest was conferred upon the issue immediately 
upon the death of the father. The expression ‘ ‘ to 
be paid or transferred to them respectively on at- 
taining the age of twenty -one years ” was a m*re 
attempt to defer the period of payment to, or en- 
joyment by, such issue. Second, that the gift over 
was void, because the event on which it was to take 
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HUTDtr LAW— ■WlLL-cofiJi. 

S. CONSTRUCTION OF WILLS-conJi. 

(I) PEiipETimiES, Tktisis, Bequests to & Cmss, 

iHD BEMOTESESa— coJtkI. 


^uyuit,.iu.2j.ii.o.i^. gui a. umuu Uia i 

person not ascertained or capable of bemg ascertain- 
ed at the time of the death of the testator cannot j 


lue wnoie oequeat must Jau. Jieia, also, lo atcoio- ' 
ance with G/tnendra JJohan Tayore r Upendra 
Mohan Tegort, 4 B. L. A 0. 0 iOJ, that a Hindu | 
cannot, under any circumstances, make a gift by 
will to an unborn person or persons. BRAitaMA'^T 
Dasi t'. Jaozs Caaxo&A Durr . 8 B. L. B. 400 | 

128. .... . — Oi/l tvid for 

nmottntst- IVhere a will gave the testator’s widow ' 
permission to adopt and made prortsioo for the 
adopted eon entering into pos>e8sion after her death, , 
providing further that, if the adopted son died un- ' 
mamed, the estate should pats to the testator’s ' 
nearest sapinda gvanti 3— ff#W, that thegiftorbe- / 
quest Was, accoraing to the doctnne laid down by 
the Pnv^ Council m the Toyor<Ca«, 9B L B. J77, • 


129. — Hindu ITiff* 

Act {SXI of JS7£J), at 3, and 6 — iShcccjjiow 
Act {S of JS65), at SS, SO and lOJ—Otft lo nnbom 
JXW07IJ A Hindu testator, by his mJI made 
in 1872, provided that, should be never have a sod. 
ius daughter's sons, when they came to years of 
discretion, should receive certain properties u» equal 
shares ; and he directed that, if lus daughters had no 
sons, or should not be Lkely to have sons, then that 
such of bis daughters as should reside jo the ances- 
tral fatally dwelling-house should receive a certain ' 
monthly allowance. The testator died id J873. ' 
leaving onlv his daughters Wm survivme- Held, i 
that, the will beinggovernedby the Hindu Wills Act, I 
the bequest to the daughter’s son was valid- 'The j 
rule of construction laid dow n m the Tagore Case, 

our n ,1 ... — n. .a 


nog only to the estate or interest which can b« ' 
given, mthoot reference to the further question to 
whom It can he given. Au^,cAslo^JoBI Dabce r. 
SOXAJtOXI Dabee 

r. Ik R. 8 Calo. 167 : 9 C. L R. 121 


HUTDD LAW— WHiL— 

5. CONSTRUCTION OF WILtS—contf. 

(i) PEErETUinzs. Teusts, Bequests to a Class, 
AMD Resioteszss — conld. 


Btld, on appeal, that a gift by will to persons 
unborn at the time of the death of the testator, 
whether made prior or subsequently to the pasjang 
of the Hindu ilia Act, is void. The words “to 
create an interest," m the fifth prov^o to s. 3 of 
the Hindu Wills Act, apply both to the quantity 
and quality of the interest created, and in their 
natural and ordinary meaning include the capacity 
of a donee to take. AlakoaSIokjobi Dabee t, 
SoKAMOxi Dabee 

I. L, B. 8 Calc. 637 : 10 C. L. E. 459 


130. - Gift to grandeona 

after death of annvilanU— Vesting, ■poatponemenl 
of — Ineonaiafeni dtclaraliona rejected. A testator 
after charging certainsnnuities and other pay- 
ments on fais estate, gave the whole of his pro- 
perty to his grandsons in these words: “ J give 
the whole of my property to my grandsons j but un- 
til those portions of tiie said property and the 
monthly stipends which I have given to some to 
enjoy for the natural term of their lives shall revert 
to the estate after their deaths, oy estate shaff not 


I pensions 
xecutor's 
^ndsons 

, my great. 

ole of the 
•s “ He 

teVriittctrf that, (or fii, .IJ't 

hi, family should remain joint, and allowed to ma 
exeeulon BJOO for tamdy ejmnses UtU, ttot 
. ,.a(Kn,Vn<tr itirert words of pm- 


iccumulation, must be rejected or disregarded 
13 inconsistent or repugnant. Held, also, that 
he fact that the estate was Subject to partial trusts 
wchargesdidnot postpone the vesting 


.^i^uss^^'by roWiTES, /. 

roH Cbowdhbt v. Ckukder Nath NAtroH 

iWDUBY^ B. 8 Calo. 878 ; 10 C. L. E. 207 

3L — Gift of T«Kf“e 

««wie of property ” to be uud for the 
4 and B aa truatett tMnl pro^f . 

ere chiUrtn of testator e daughter—Pove' ' 
ointment by viU gntn to danghl^^n 
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HINDIT LAW— WILL— eon'd. 

5. COXSTUUCTION OF WlLLS-wnfi. 

(I) PERrETTMTlES. TRCSTS, BeQCEST3 TO A CtASS, 

asd Remoteness— ctffi/d. 


a uui u Ji iiau iiu Liiuuu-ii, iticit, jinei lue 
of the M-ife and if, the trust should hecome 
Toid, and the property was to be delivered to such 


person to* whom Jf appointed should be a person m 
existence at the death of the testator Bat Moti* 
TAHTi t. Bai Mamcbai I. L. R. Id Bom. 647 

In the same case on appeal to the Pnrj- Council, 


to the pcrsons*to «hom transfer can be made, as 
regulated bv the Hindu law of gift. The Tojore 
Case, 9 B‘L H J7? L B J .! Sup Ted vT. 


by hW, did not take the gift from her, but from the 
testator. The judgment in f/ixon v J3 

Ves. JO^, was not applieable According to the 
already' settled law. if the testator bimwlf had 
designated the persons to take m the erent of his 
daughter having no child, the gift would have been 
valid asan executory bequest, supported bv preced- 
ing life-intere«ts but s-alid only under the following 


SQIDU LAW— WILL— confcZ. 

6 CONSTRUCTION OF WILLS— conW. 

(1) PERrEimiEs, Trcsis, Beqtjesis to a Class> 
AND Remoteness— contd. 

restrictiofl, tir., that to render (he gi/t valid, the 
taker so designated must have been, either actually 
or in contemplation of law, in existence at the death 
I of the testator In tbia case, no principle of Hindu. 


power might be validly exercised. There was no 
application c£ the Ergluh law of “ powers,” which 
was not fit to be appbed generally to Hindu r^i]Is> 
Subject to the above restriction, the power in ques- 
tion was valid It was not decided upon whom 
the property would devolve, if the power should 
not be exercised. Bti WoTirAiiu f. Bai ilasitrsAi 
L L. B. 21 Bom 709 
L. R. 24 L A. 73 
10. W.W. 308 

182. Exeeutcry he- 

quest — CifUv enidol not tn exislente at the testaior'a 
death— Existence of idol — Dedication. No valid 
gift or dedication of property can be made by 
will to an idol not m existence at tbe time of the 
testator’s death The power conferred by will to 
make a gift must be a power to convey proiierty to a 
person lo existenie, either actually or in contem- 
plation of law, at the death of the testator. Dai 
J/ofiioioo V Bai JIanoobni, I E. D. SI Bom. 
709 L R 04! A 73, relied upon. Upendra Lvl 
B oRlLt Hem CUCTNDRA Boral 

L L. B 25 Calc. 405 
3 O. W. N. 296- 

133 Succession Act 

(.X of ISOS), ss 101, 102, and 150 — Paver of dis- 
position of movtabU property — Effect of subsequent 
eoii gift — Gift of balance of rents of immoivatfe 
property, in hands of trustees— Eudence of inten- 
tion to limit duration of enjoyment of bequest — Gift 
by implicalion, uhat m necessary to constitute— 
hstates according lo Hindu lav irt oneeifral pro- 
perty, pre»Hni;>fion as to— f^ecl of assent to pro- 
tujion of iriH by son of Hindu feetatcr, vhere there is 
rfouW wAefJlier j/ro;<rfy is ancestral or self acquired. 
Where it is doubtful whether the property with 
which the will of a deceaiied Hindu purports to 
deal IS ancestral or aelf-acquired, the assent of his 
only eon to the provisions of the will, some of which 
are favourable and eome unfavourable to his in- 
terest and that of his son*, will bind tbe latter as 
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B3ITDU LAW— "WILIi— conW. 

6. CONSTRUCTION OF WILLS— cokW. 

(i) Febpetu i t ie s, Trusts, Bequests to a Class, 

AKE i<ElIOTENESS — Conti 

estate of Q ivould be liable to be dipested on a eon 
or sons of 0 attaining tbe age of twenty-one years, 
and asking for a division ; but that gift being clearly 
void under ss. 101 and 102 of the Succession Act 
(X of 18G5), its insertion has no effect on the irords 
of absolute gift preceding it. A direction in the 
will of a Hindu that immoveable property should 
be retained in the hands of trustees appointed by 
the will, and that the balance of the rents, profits, 
etc., after the payment of expenses, should be used 
and enjoyed by the testator’s son Q in such manner 
as he might tlnnk fit, with a proviaon empowenng 
the sons of such son to call him to account for the 
management of the property on attaining the age 
of twenty-one, and with a direct, though void, gift 


HIHDU LAW— WILL— cow/d. 

6. CONST LIUCTION OF WILLS-csntd. 

(1) PEEpETtriTiES, Trusts. Bequests to a Class, 

AND i’EMOTEVESS — Cyntd. 
of trastees wag void since at the moment of the 
testator’s death the whole of the property became 
the property of the son. Held, further, that no 
trust was created by the will because the property 
in question was not one transferable to the benefi- 
ciary. Certain legacies were devised by the will to 
relatives of the testator and others. Held, also, 
that as the Court had held that the appellants 
were not validly appointed executors, the legatees 
were not represented by them and no declaration 
could be made as to the validity or otherwise of 
the legacies Harilal Bapuji v. Bai SUni (liK)5) 

I. L. B. 29 Bom. 351 

186. — — Construction of 

will — Beqvesl to a clast — Unborn person — Primary 
and secondary intentions There is no rule of Hindu 
Law to the effect that a gift inter vivos or a bequest 
to a class of jiersons some of whom are incapable^of 


nature of the estates which they are intended to 
take A dinction that until the son or sons of the 
tenant for life of immoveable property should at- 
tain a certain age, no person on behalf of such son 


gilts ininogiug luie^agau 


a*dnesnot 


I i« that ail uieuiuBi»Buu..4 


by express terms the* estates which arise by virtue 
of the doctrine of Hindu law in regard to the rights 


testator by implication, since to do so would be 
to construct a will for him ba«etl upon his supposed 
intention, not on the words which be has used. 
Anandrao Visayak t’ Administrator-General 
OF DoMBAY . . I. L. B. 20 Bom. 450 

134. Ancestral pro- 

pertif — Trust by the father~Trusl Act {II of 18S2), t 
i — IFi/f — Exeeufors~I>eyafees. A Hindu, who had 
a eon living jointlj- with him, made a will whereby 
he appointed hia son ai heir to his whole property, 
which was ancestral, and al«o appointed trustees 
in oitler to administer the property until bis aon 
should attain 21 jycara The trustees weie em- 
powcml to take the whole of the property into 
Ihtir po^scKslnn IletJ, that the appointment 


■’,! K™ Lai S,l r. Kaaal Jf SjIt.L ^ ^ 
laic 663; Semma v. "’J' A'.rt 

3 Ma6 4,1 ■/»' Mi 

'■'rdc'LanSaa,,,, 1. L. . 

amnt/7 V. Padmanibhayya, j., Var- 
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SUHDU LAW — WILL — ccmtd. 

6. CO^STRUCmO^' OF WILLS— con»<I. 

(I) rEKTErunisi, Tbcsts, Beqvests to Ji Class, 
AKD Kemotesess — concid. 

20 Bom. S7I ; Khmji Jairam Korronji r. Horarj* 
Jairom Karronji, I. L. li. 22 Bom. S3G,‘ Cor' 
dhandat Soonderdas v. Bat Bameooitr, /. L Jt. £0 
Bom. J49 ; Adiwale Central v. A’flrmo/i Bahttabhat, 
1. L. B. 20 Bom. 433; In re J/oeeley'e Trusts, 


(1) Bequest eeclcdiko Legal CoimaE of In- 

BEKITANCB 

136. Otfl ineffectual 


HINDU LAW— WILL-cwiW. 

6. CONSTRUCTION OF \VILLS— 

(0 Blquest excludino Legal Course or 
Inueritance — eoTitd. 

rOecton the death of a person orpersons then alive. 


SOB Roy v Sosin SniEBUREssuR Roy. Soshi 
S iaEiiusEssuR Roy v. Tarokessur Rot 

L L. H. 6 Calc. 852 : 13 C. L. H. 62 
L. E, 10 1. A. 61 

137. Bestrietions on 

bequest — Bulrietiont upon estate bequeathed, effect 
of, if contrary to Hindu lai^^Bestnetion separ- 
able from valid dtspoutions. In the will of a Hindu 
restnctiona contrary to Jaiv made by the will 
upon the valid dispositions if they are separable 
from the latter, need not be held to invalidate them 
Three documents, of which the second and third 


devolve on the surviving nephens, and their male 
descendants, and not on tjieir other heirs ” In a 


Held, on appeal, by the Pnvy Council, that a pft j 
by will, attempting to exclude the legal course of in, j 
hentance, is only effectual, in favour of suifa person ; 
as can take, to the extent to which the udl is con- i 
sistent with the Hindu law ; and it is a distinctde- j 
parture from that law to restrict the order of surres- 


petent; it being to persons alive, and capable of 
taking on the death of the testator, and to take 


only the remainiDg amount of according 

to their respective shares m perpetuity. At the 
same time, the Court held good a provision for 
defraying the mamage expenses of sons from 
Joint funds, with the direction in the will that 
Until the youngest eon should attain majority 
none of the sons should have a right to partition ; 
any eon who should separato from the others 
getting, up to the time of his attaining majority, 
merely maintenance, and not the proGts accruing 
upon his share. A gift over was that on the 
death of a son surviving eons should take liis share 
proportionately to their own, and that, if any of 


Committee. Raieisrore D»s*i v Pebevurasath 
Sircar . . . I, L H 16 Calc. 409 

L. R. 16 L A. 37 

138. — ■ Consiruetion of 

letU — Ikqueit to a female on her death to her adopted 
Son — /nferpfftaLou of lA» irord * JIalih'—B'qvest 
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-HINDU LAW— WILL— C3?i(4. 

6. CONSTRUCTION OF WILLS— ecmfd. 

(0 Bxquest escludiso Leqal Cotjbsb of 
ISnEIUTANCB — catic^d. 

his predeceased son’s daughters were to be ex« 
•eluded. Held, that it was the intenUon ot the 
testator to make K the object ol lus bounty it- 
respective of adoption. Fantndra Deh v. .Ra/eairar, 
j. L. R. 12 I. A. 72, referred to Murari Lux p 
Kundan Lux (1909) . I. L, R. 31 All. 330 


(m) Resideary Estate. 

130. J»esi<fue vndis- 

jjosed of — Balnnct undtsjKsed of, disposition of — 
Request to heir, effect of, on hia rigid to retidiu — 
DuAerison. In asuitinrvhich auillof one AC uas 
alleged to be a forgery : — Held, on the evidence, 
that the ^nll of A 0 was genuine By the said 
will, A. C had directed 1125,000 to be paid to the 
plaintiff’s mother and her family. He appointed 
the defendant’s father (T L) his executor, and 


balance was a residue undisposed of by the mil, 
and that the plaintiff was entitled to a half share 
of such residue which was to be divided as if there 
was no will. But the business itself from the date 
of the testator’s death nas to go to T L. Mere 
henuesta of special portions of the testator’s estate 
to the lieu without language of disherison do not 
exclude him from the undisposed of residue. Tool- 
sex d is LEDHA f. PREMJI TBtCEMDAS 

I. L. B. 13 Bom. 61 


(n) SVBVlVOrvSHJF. 

240. — — Gift to lu-o per- 

sons for life jointly — Gift to a daayhier and her 
children—HfffCt of poicer gmng to a daughter ,f 
she hnd no children to dispose of property bequeathed 

l,j 1^,11 Bequest for house expenses — Bequest by 

testator of his unfe'a ormments—ElecUon. J. a 
Hindu inhabitant of Bombay, died in November 
1869, leavin*' a svill, dated October 18G9 He left 
a wuiow and one child, the plaintiff 21, then about 
fourteen years of ago. She had then been married 
for two j-ears, hut up to the time of this suit ebe 
had bad no children By this wiU the testator 
directed that his immoveable property in Bombay 
should be formed into a trust, and that the trustees 
Were to collect the income thereof. By the four- 
teenth and fifteenth clauses of his will bo directed that 
out of the trust fund R50 per month were to bo paid 
both to his wnfo and daughter for their personal ex- 
penses In the seventh clause he directed as fol- I 
lows: “ After deducting expenses . . money I 

is to bo paid out of the net income, whatever it may 
amount to, lor the personal expenses of my wife j 


HINDU LAW— WILL-con/d. 

6. CONSTRUCTION OF WILLS— coali. • 
(n) Servivurship — co-nid. 

and my daughter M, and for the children of my 
daughter J/ after her death agreeably to the four- 
teenth and fifteenth clauses of this will ; and after 
pajdng the same, whatever income may remain is 
to be paid for the purposes of my wife and my 
daughter 21 and her children m such manner as my 
trustees may think jiroper.” The eighth clause 
directed that, if .U should have children, the trust 
should stand valid during the lifetime, and the 
trust -property should then be apportioned amongst 
the heirs. It then proceeded: “ But should 
there bo no children born of the w orob of my daugh- 
ter 21, then after the death of 21 and my wife this 
trust is to become void, and the property delivered 
to such jwrsons as my daughter 21 mav tlircct it to 
be delivered by mafang her mil." HeU, (i) that 
the direction in the seventh clause amounted to a 
gift of the residue for the use of the testator’s irife 
and 2f ; that his wife and -1/ were, under the clause, 
entitled to the income of the fund in equal shares 
during their joint lives, and that the survivor 
would take the whole for her lifetime, (ii) That M 
having no children nt the date of the testator’s 


absolute gift to her if she pave the requisite direction 
by wilL The gift did not offend against the rule in 
the Tagore case Tlic persons to whom the pro- 
perty is given would take It from 21, and not from 
the testator. The testator by his will further 
directed that B750 a month were to be paid to Ms 
wife for the purpose of defraying the expenses of the 
bouse and the worship of thakur |Uod). //fw, 
that no part of this sum could be awarded to if. 
The testator expected that she would hve with the 
testator’s wife and made no provnion for the event 
of her ceasing to do so The testator also disposed 
of ornaments desenbea as “ my own and my wife s 
Knaments.” //rW.that the clause did not raise 
i question of election. The wife’s stniihan orna- 
uents would not fall within the clause if ‘hfre 
>thct ornaments wluch she wore, and of which the 
estator had power to dispose Bii 
OosSA Moru5i . . I. L. E. 16 Bom. 443 


Confiasent ««“• 

'•> 7 . 1 / 1 ,'/.,, fil nroocrl'l 


the 
ties 
r to 
d a 
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HINDU LAW—WILIi— coni J. 

5. CONSTRUCTION OF WILLS -conth 
{*») SuBTivoBsmp— ctmcld. 


reason of tJie personal incap.rci^j' of some of the 
beneficiaries. Therefore, iituler e 111 of the Suc- 
cession Act, 18C5, applicable under the Hindu Wills 
Act, 1870, the lepicy to the surviving brothers 
coaldnot fake cficct, and the original gifttotbo 
testator’s three sons was absolute to each in eijual 
shares and indefeasible on his death. KoRE>fi>BA 
NaTii Sircar v. Kamalbasivi Dasi 

I.D. I1.&3 Calc. 563 
L R, 23 I. A, 18 


(o) Family, Meajii>'q or 

142, Specific Iruels 

Sciidue, iUtgal dispotihon of the — Period of 
triwf, trAere on* period pftserihed illiQol and the 
other leiptl. A testator, donsed certain property in 


Appeal UlUUf— At »» uwuuUUi .uv uMO.v 

I onstruetion was not too wide and whether the 
more nearly true meaning may not be ' 'the testator’s 
descendants and their wires living at the timeof fus 
death.” Specific trusts or specific estates goo<l in 
themselves are not invalidated by a subsequent 
illegal (iLsposition of the residue or remouider. 
Tayore r. Teapre, OB L. It. 371, and Kenhna 
Bamant Dati v. Ananda Kruhna Bo*e, 4 B. L 
It. 0. C. 231, followed AMiere a testator pre- 
senbes two distinct periods during each of which he 
wishes the trusts to be in force, ami one of such 
periods IS Icgil and the other not, the trust will 
take effect during the ponod which »» legal 
Kuetter Moua’t Mvixick t CusoA Narujt 
Mcllice ■ " . 4 C. N 071 note 


(p) 5lAlSTl-SA!rCE. 

143. Bight of 

Javghter to tnainlenance after her marriage — 31ar~ 
ritd daughter in good eircum^laneei — True' for mam- 
frnnnr*. A Hindu testator, after making the Ad- 
ministrator-General of Bengal executor and trustee 
of his will, and giving his daughter an annuity of 
R5 a month (or her life provided for the p.aymentto 
G C B, whom he constituted the guatuian of bis 


HINDU LAW— 'WTLD-Canfi. 

5. CONSTRUCTION OF WILLS— cjnfil. 

(p) MiiNrESANCE — eonfi. 

my expense,” and further provided that all “tho 
rrsiduo of my estate, moveable and immoveable, 
with all accumulations and additions ” should be 
conveyed to his son on his attaining majority, 
“ subject nevertheless to the trust of maintaining 
myaaMl daughter " The daughter had married a 
man of means, and did not need any maintenance. 
Held, in a suit by tho daughter for a construction of 
the «ill and for a specific sum to be set apart for 
her maintenance, that the plaintiff v as not entitled 
to anything by way of a separate allowance for 
maintenanco , she vv as only entitled under the will 
(ajiart from her annuity of R5 a month) to be pro- 
vided for in case she were otherwise unprovided 
for. Where tho construction of a will was not so 
difficult as to have required the assistance of the 
Court, It w'as hdl to be not a case where the estate 
should bear tho costs. The suit was therefore 
dismissed with costs NARiVANi Dasi v. Admis- 
istratob-Gexeru, or Bexbvl 

L L, B. 21 Calc. 683 

144. — Will, eonatrw- 
tion of gift (0 female— Gift for mni»f*nonee 
may be of on abiolute eitate— Where let'ator gives 
ft /emol* immoieftMe proprrij for mninlenonce o»d 
Ri<i/<« severnl dteites of other proptrtitt to others 
and adds a clause deelorinj the gifts to be absents, the 
gift for mamtennnee icill be an abfdlute gift— Devise 
•n foss~^s on of land under nn inroli'f iri« m‘is’ be 
preiumel to prescribe for the estate given bij the mil. 
An absolute gift of immoveable property to a 
widow for maintinancc is not unknown to Hindu for 
repugnant to their ideas or jiroprietv In con- 
struing a wi'l, every portion of it must be given the 
full effect which, on a natural and grammatical 
construction of the wall, must bo aiJowe f fo it and 
no portion of it ought to be rejected, unless such a 
construction makes the provisions ot the will incon- 
aivtent vnth each other or leads to results, which 
roust be repugnant to the testator’s iileis of pro- 
priety Where a Hindu testator by his will gave 
■mmovcablo property to a widow stating it to bo 
for her loamtenance and, after making v anous other 
gifts added a clause by which he declared that'all 
gifts uwler the vnll should be absolute, there 
IS no such ineonsistencv or repugnancy in giving 
the clause its natural and grammatical construc- 
tion by making it apjilicable to the gift to the widow, 
sod she will accordingly take an absolute interest 
IQ the property. By so construing the will, tho 
aubsequent clause only removes the ambiguity m 
the case of all the gifts and does not alter any 
material portion of the wilb Tlie statement by 
the testator that be gave such property ‘ out of 
aympathy’ will not affect the absolut J nature of the 
estate given, if there was no legal obligation on 
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HINDU DAW— WILD—ctwifel. 

6. CONSTRUCTION OP WILLS—eontftt 

(p) JlirSTEltAlTCfi — ConcW. 

must be |.r«‘SUineil to prescribe for the interest, 
which the will purports to give him ; And the 
burden of proving tliat he ji-escribetj for EOine. 
thing less will be on the party allcgirg it. RAifA. 
CHANORA KAIKEP. l’. ^’IJA¥ARAGA^'TrLO NAIDO 

(1008) . . . t, D. H, 31 Mad. 348 

e. REVOCATION OF WIRE 

1. Jltfalshartt 

— Itthenlance — Tuo grandsons (hrovgh the tame 
davghitr iahe ai joint ancestral estate — ^Pmeitce— 
Coifs of printin'? record. Amongst Iltndua actual 
destruction of a will, or its formal revocation, is 
not essential to constitute revecation A Hindu 
will was executed in 1866, and registered while 
the testator was very ill. He recovered, and 
executed a powcr-o{-attorney appointing a nafctl 


b.c. « u. XO. A 

2, - ■ - . ^etoea($on-^lFtff 

of tidf'Seiatred propirti/ of Hindu testator not 
revoked birth of postAumouj son — Hindu TFiBa 
Act (SXI of 1870), ss. 2 and 3— Indian iSuccmion 
Act (No/ 13651, «. 56 and 67. Under ss 2 and 3 
o£ the fiindu TTffls itct and $ 57 of the Indian 
Succession Act, a mU to which the Hindu TFiBa Act 
appi’cs can he revoked only io the modes provided 
m 8. 67 cl the Succession Act. The iucoiporation of 
8. 57 of the Indian Succession Act in the Hindu 
Wilis Act and the enactment of the provision of s 


.gvB in nu/iius ui uiucu 


rule to lueiii wu* "jv lu.v... ........ ... . . 

eical, StTBTiA Reddl v. Dohaisa'ii Bathit. fl9n7) 
X D. E. 80 Mad. 300 

7. SiLF-At Qin RFD OR FAiULY PROPEBTT. 

D - - irdi b’j mtinher 

of joint /(imi7y — Xnture of j&opcrty hiqiitathed^ 
btll-acyiiiTtd or fumity jiroptrhj The question wised 


Hlla)0 lAW— WHi-omea. 

1- SELF-ACQUIRED OE FAMILY EROPERTY" 

— conefd. 

a 6ujt was whether certain property which a 
Hi^u testator had purported to deal with by his 
will was his self-acquired property or was the family 
property of the testator and hia son and grandson. 
Held, that the separate property of the testator 
would be (i) property acquired by his oim exertions^ 
(li) without the aid of family funds, (fii) which he 
did not mix with family property with the inten- 
tion of adding it to the family funds. Also, that a 
atatement contained in the will iras not evidence on 
the question whether the property dealt with 
by the will was or was not seH.acquired, nor was 
the conduct of the testator’s son in not objecting to 
the wnil, nor was a so-called reference to arbitration 
by the son and grandson. The fact that the pro- 
perty in the hands of the testator had increased 
duriDg a long period to a considerabfa value from 
a small nucleus of family property was not suffi- 
cient to rebut the presumption that it was aU family 
property. Ramanrta'v.yenkala, hind.. 

246, distinguished and explained. ToTTS«PitDt 
VexKATABsr.vAsr u. Tottemtitdi Sesaaarifi (iO'M) 

X D B, 27 Mad. 228 


' HINDU DAW—WORSHIP. 

,9ee Cim PsooEsniz Cons. 1882, a- II 
I. L. E. 8S Cals. 102 
lOC.'W.N.BOS 

See Eoffitr law— EwnowaxasT. 

S't Idol. 


Bssda _ fempft— 

J'rtnple of SMva in dowiJlem India— of 
siawiTs or Nadors fo u'orsAip— Cwfoni— Tnufse 
wtrendmw decree on appeal —Ptnarof Court to 
ioen beneU<anea as eo-flatitUgs^Compromise, 
unlatcfuJ~-41itil Procedure Code (Act ZIV of 1882), 
es- ^76, 487 — Breach of trust— Inlroduang new 
uin-shippera contrary to usage. Where it was 
proved that men of the "Shanar” or Nadar 
caste were by custom not allowed to worship 
in a temple dedicated Shiva m which the 


fa other respects were of no avail and could not Do 
entertained. Inhere the hereditary trustee of 
the temple after a decree had b«n made m 
hu, favour os representing the ^ the 

temple and pending an appeal by the Shanars, 
Bought to enter into a compromiso with ILem ny 
admitting their right to worship m 
contrary to the decision of the Court, and it was 
•• ged ami sot disproved that he did so far a 
motive! Held, that the AppeUate Ccurt 


will* iieuay.* 
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Hnrau DAW— wonsHiP— 

Were Well stated and apphwl by the High Court. 
In all cases where the Court sees that the tniMees 
are wholly uninterested in the matter and there 
are parties, ■who are materially interested in tho 
question, it never makes a decree in (he aL«ence 
o( those parties who are alone interested in the 
contest; v. i?oirian<f, L. li. S Ej. 3SS, 575, 
followed. It 13 the duty of tho trustee to maintain 
the customary usage of the institution, and if bo 
fails to do 80 he is guilty of a breach of trust and 
still more 80 , if he deliberately attempts to effect a 


'a.c. 12 O.'w. N. 940 

L. R. 36 I, A. 176 

HINDU TEMPDE. 

See PBZ-Z3tmox 1. D. E. 20 AIL 389 
HINDU WIDOW. 

See AsMRnsTBVTOs PE.’rttEXTE litb- 

12 0. W. N. 287 
.See AsopTTOtt . I. D A 83 Bom. 107 
See CBAMrEBTT, CRnrr>-AL Procedure 
Cose, UAr^'TE^'a^'CE 
See Herss Ltw . L D. E. 31 AH. 101 
5ee Hisbu Law— Altesatios —Widow. 
See Enrstr Law— PAST mo.v— Ricor to 
pABTrrioK— Wtsow. 

See nnfsr law— P artition— S nASB? 

os PABtmos— W idow. 

.See HisdoLaw— Rettrsiosers. 

iSee Hixdu Law — Widow 

See Lasd AcquisiTJOs Act (I of 18041. 

s. 32 . I. D E. 35 Calc. 1104 

See LnirrATtos Act (XV of 18771, Sen. 

II, Art 125 , I. D. E 29 All. 239 

See Ldiitatios Act, 1877, Sen II, 
Art 141 

See IIaistesakce I. D E. 33 Bom 60 
See Pre-emptiox — R icirr or Pbeemf. 
Tios I. D. E, 1 AIL 462 

LDB. 0 AIL 17 
D D. E, 7 AIL 800 
See Wai . I. D E. 31 AIL 808 
gift to— 

See IIiXDtT Law — Girr — CoNSTnrenos 
or Gifts. 
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HINDU WIDOW— cenc/d 

power of, to adopt — 

Sec His'du L\w — Adoptiov — Requi- 
sites FOR Adoption — Authority. 

See JlnfDU Ltw — Adoption' — Wno 

>IAY OR SIAY XOT ADOPT. 

right of residence in family 

dwelling-house. 

See IIiSDu Law — Family Dwelling. 
nousE. 

with permission to adopt, posi. 

tion of — 

See Hindu L\w — Adoption — Failure 
OF Adoptio.n OB Omission to exercise 
Power. 

lIorljase-^Denamidar 

— Aest^menl of mcrljaye— Sepfcsenlafttre of 
decensttf rnortgayee — Letters of admtntstralion. tf 
dthjalory •» the ease of Hindus. The widow 
of a Hindu sufficiently represents her deceased 
husband when there » no other person, short 
of obtauung fetters of acimmistration to his estate 
who can be said to represent bis estate. It fo not 
obbgatory on a Hindu heir to obtain letters of 
administration to the estate of the last owner. 
JoCENDRA CHUXDER DuTT V. ApURSA DaSSI (lOO) 

13 C. W. N. 1190 

HINDU WIDOWS’ BB.MAEEIAGB 
ACT (XV or 1860). 

See Hindu Widow I. L. E. 81 All. 161 

L, ■ B. 2— //indu tcidoie, re-momaye 

of — Effut of Tt-marnage on rights of 
tnhenlance oecrutng after such re-mamage. The 
Tight of a Hindu widow, who re marries during 
the lifetitno of her son. to succeed by inhcntanco to 
the ancestral property of such son on his death, is 
not within any of the exceptions referred to in s. 

2 of Act XV of 1856. end she u entitled to succeed 
notwithstanding her rc-mamage. CkamarUara v. 
XosAi, I L. S 2S Bom. 3iS, referred to and 
followed LaKsnuANA Sasamalla r SitaSsSama* 
A-tVAM (l^S) . . Z. D. E. 28 Mad. 425 

2. - lIiTulu tcidov— 

Ite-marrtage permitted by rules of taste — Widow i»I 
deprived of properly of her first husband iVhere 


power of alienation of— I . , 

See Hindu Law — .Alienation* — .Iuen*. j on nut by D and S for recovery of the property 
TioN by Widow. I transferr^. that the plaintiffs were not Mund to 

8 .V 


VOL. 11. 
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HIKUD 'WIDOWS’ RE.MABEIAGB 
ACT (XV OP 1866)— concM. 

reimburse the defendants (K, L and It a mort- 
gagees) in respect of any debts of 0 which they 
might have paid. Knenpo v. Dtiroa Prasad 
(1906) . . . 1. L. B. 29 Alh 122 

' ss. 2. 8, 4, and B— uiJow— 

Oifl of a ton ly firel huahand in adoption 
by widow after her re-marriaye. According 
to the texts the right of a female parent to give her 
son m adoption results from the materjiaf ration 
and is pot derived by delegation from her husband. 
Assuming that the mother has by Hindu law a 


may, nnder certain eondition<i, bo transferred 
from the mother to one of the other relations of the 
child, does not carry with it the right to givo in 
adoption, for that is a right which can onfy be 
exercised by a parent. Panchappa v. Songan^- 
eaica, l.LR 24 Som. S9, considered. Potlabai 
V. Mahadtt (1008)) . I, L. B. 33 Bom. 107 

Hnniu WILLS ACT (xxi;or,i07O). 

iSee HnfPuLvw — W ill— C oNsriwrcrroN 
OF Wills I. L. B. 33 Calc. 1308 
<Se« HiNDC — L aw — tVriL— NtrNcnPA- 

nys \ViLLS . I. L. B. 1 Bom. 641 
See Pamies— Parties to Spits — 

Exscttobs . I. L. B. 12 Bom. 621 
See Pbobate — EPFE cr of Probate 

8 B. Ia B. 208 
I. L. B 8 Bom. 241 
L L. B. 12 Bom. 621 
I. L. K. 18 AH. 260 
See Eboeate — Jpihsdiction jn Pro- 
bate Cases . L L. R 14 Calc. 37 

See Probate — ^Pboof or U'lu. 

10 O. L. B. 550 
See Probate — T o whom orawted 

7 B. L. B 603 
See SuccEssios Act, s 96 

I. L. B. 16 Calc. 649 


— b.2— 

See PnoBATE — J crisdiction tK Pro- 
date Cases I. L. B. 9 Bom. 241 
6 C. L. JL 138 
See Probate — OrrosixioN to, ard Re- 
vocation OF, pROHATE. 

I. L. R. 17 Calc. 272 
S^.'ProBATE — P ower OP Hiou Court to 
QRA^T AKD Power or 

I. L. B. e Bom. 462, 703 
See I’eteesentatite of Deceased Prn- 
6o> . I. L. It. 14 Zdind, 464 


HHJDD WILLS ACT /XXI OP 1870> 
— conc/d. 

B. 2— concfd. 

See Will — Attestation. 

I. L.E.lJCalc.160 
LfL. B. 0 Calc. IT 
I. L. R. 20;Bom. 674 

88 2, 3— • 

See Hindu Law— IVill. 

LL.B.20 Mad, 309 

8.3- 

See Hindu Law — IVill — Construc- 

tion OF Wills — Perpetuities, 
Trusts, Bequests to a Class, and 
Remoteness I. L. R. 8 Calc. 167, 83T 
I. L. E. 16 Bom. 662 

s. 6— 

See Admdcistratob-Generu-’s Act, s 31 
I. L. E. 21 Calc- 732 
I. L. E. 22 Calc. 788 
L. E. 22 1. A. 107 

HINDUS OF BEHAB. 

See Maijojiedan Ltw— P re-emption. 

.I.L, B. 35 Calc. 675- 


. holder in due course- 


See Negotiable Instrujient. 

Z.Zi.B.3dCalo.SS9 

HOLDING. 

See Aoba Tenancv Act. ss. 22, p (2) 

I. L. E. 31 AIL 49 

HOLDING OVER. 

"'s 

See EreeniE-VT, surr for. 

[I. L. B. 34 Calc. 390 

HOLIDAY. 

See CiYO. Procedure Code, 1882, s. 307. 

I. L. R. 20 Bom. 745 

S„Lnn,.™. 

See Sanction for Pro^ecution^Expiby 
or Sanction . I. L. R. 22 Calc. 176 
time expiring on — 

n 4 Oilo. 60 

I.LE7lil07 

See Loiitation Act, 1877, s. 6. 

1 , Good Friday— Jdmisnon^of 


It- 63T 
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HOLIDAY— ftyncM. 

2 Sunday — Admission of plaint. 

A plaint may bo rcceired and admitod by 
a Jlunsif on a Sunday or other holiday. UsrsTO- 
RAM CnATTEIUEE f. I^OTAB CnuyDEH SniBOStONEB 

16 W, R. 231 

3. Trial on Sunday 

j.- . . .. n^-> 


‘ ' 8 B, L, E, Ap. 12 

4 . judicial work — 

Duty of ilayistraU. llagistratea ahoold not take 
Tip judicial Tfork on Sundays. GnuAStOBEE r. 
l8nz>cairsDEB . . W. R. 1864. Cr. 2 

5. H i Judge, duty of 

— Zoenl •nieah'^ahon. A Judge should not held a 
local inrestigation on Sunday. Jditbboo Saboo v . 
JrssoDA Koeb ... 17 W. R. 230 

€. Close holiday— Fen^ol Cml 

Courts Act (T'Z of 18T1), s. IT^Proeeedings on 
einl side of District Court during va<alion-~Juns- 
diction— Irregularity— Consent of parties— Waiter. 8. 
17 ol the Bengal QtU Courts Act (VI ol 1871)waa 
framed in the interests of the Judges and offieUIe 
of the Courts and probably also m the interests 
of the pleaders, suitors, and witnesses, whose reli* 
gious observances might interfere with their 
attendance m Courts on particular days. On a 
close hohday, a Judge might properly decline to 


HOMESTEAD. 

See Beboal Tevavcy Act 

I. L. R. 31 Calc. 1014 
8 O. W. N. 464 
See Bevoal Tesakcy Act, s. 182. 

10 C. Vr. H. 044 
See OccEPAKCY TEirAicT 

I. L. R. 28 Bom.72 ; 84 
HOMICIDE OR EPILEPSY. 

iSee'MEDICAL Jcihspiutdemce. 

13 C. -W. N. 622 

HOROSCOPE. 

■SeeEviDEjrfiEAcr.ss. 17 asd 18. 

I. L. R. 17 Mad. 134 
. See Etidexce Act, s. 32, cl. 6. 

I. L. R. 0 Calc. 618 
L L. R. 17 Calc. 840 

HORSE RACHTG MACHIHE. 
iSeeGAMBLiyo Act.s. II. 

I. L. R. 31 Calc. 542 
HOSPITAL, BEftUEST TO, 

See Will — Cojjstbuction — Chabitable 
Gtrr . . 60,W.ir.S2l 

14 B L. B. 442 

HOTEL.KEEPER AHD GUEST. 

1 . , Ledsifig or boarding.house. 

keeper aud lodger— inn>ileeper — Liabihty for 
goods lost. This suit was brought to recover the 
valoa of certain articles stolen from the plaintifi’a 
rooms Btan hotel in Bombay. The defendant was 
the beensed proprietor of the hotel, who was in thty 


be entitled to have the proceeding set aside as 
irregular, probably m any event, and certainly 


not that of boarding-housc'lecper and lodger) 


on a close holiday does sttend. and without protest 
takes part in a judicial proc^ing, cannot after* 
wards successfully dispute the junsdietion of the 
Judge to hear and determine such matter. Deruett 
V. Potter, 2 C. ^ J. 622 Andrevs v. Elliott, S E. eb 
J3. 502: 6 E. «t D. SSt ; and Bisrarn Jiahton v. 
Sahib-vn-nis*a, I. L. B. 5 AU. 353, referred to. 
Ram Das CnACKABBATi r. OmciAL LiqmiATOE 
OV THE COTTOS GDCXIXO CoMTAXT 

L L. R. 8 All. 366 


2. Liability of guest at hotel In 

respect of furniture used by him— Con/roet 
Aet {IX of 1S72). ss. liS. 157. 152— Confraet— Bail- 

ment Liability of bailee. The defendant’s wife 

went to stay at a hotel owned by the plAintiSs. * 
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HOTEL-KEEPER AKT GUEST-coneM. 

used by her dunng her illness. The plaintiSs sub- 
sequently sued to recover the value of such furniture 
from the defendant, Held, that, in the absence of 
evidence to show that the deceased had not tahen 
as much care of the furniture as a person of ordinary 
prudence would, under similar circumstances, tahe 
of his own goods, the defendant was not liable, 
having regard to ss. 151 and 152 of the Contract 
Act, 1872. Shields v. IFilAinJon, 7. L. H. 0 AU. 
39S, referred to RtuPAL Singh t'. Murray & Co. 

I. D. R. 22 All. 164 

HODSE-BREAEINQ. 


SnifPI — cjntd. 

See Keootiablr Instruuests. 

See Stamp Act, 18C9, s. 20. 

I. L. R. 4 Calc. 269 

See Stamp Act, 1879, s. 3 

I. L. R. 8 Calc. 284 
I. L. R 13 AIL 68 
I. L. R. 14 Mad. 32 

See Stamp Act, 1879, s. 10. 

I. L. R, 2 Mad. 173 

dishonour of— 


See Cediinal Trespass 

I. li. R. 10 Calc. 657 
I. li. R. 22 Calc. 994 
See Private Defence, riort of. 

1 B. L. R. S. M, 8 
2 W. B. Cr, 42 

— — and theft. 

iSee Sentence — Cumulative Sentences 
S ee Sentence — Sentence after Pre- 
vionsCoNvicriON I. L R. 17 AIL 120 

— intent to ha7e sexual inter. 

course which would be adlutery. The 

E risoner was convicted of house-breaking, hu object 
eiDg to have sexual intercourse with the complain- 
ant's Rife Held, that the conviction was valid, 
the object, if accomplished, being an offence 
Asonysious . . . 8 Mad, Ap, 0 

HOUSE-SEARCH BY MAGISTRATE. 

See Tort . . 12 0. W. N . 973 

HOUSE TRESPASS. 

See Crdiinal Trespas.*!. 

I. L.R.23 Calc. 123; 391 
I. L. R. 19 AIL 74 
See Trespass — House Trespass. 


HUNDL 

Col. 

1. Law Applicable to . . . 6538 

2. Acceptance 6539 

3 Endorsement .... 5540 

4. pRESEVTATIOX . . , . 6542 

6. Notice OF Dishonour . . . 6543 

C. Liability ON ..... 6515 

7. Interest on 6548 

e. Property in Hundi and Forqed 

Hundis 

9. JokitmiHcndi .... 6559 
10. Payment towronoperson . . 6551 


See Evidence— C rviL Cases— Accounts 
AND Account Books. 

I. Ii. R. le AIL 167 
Ii. R. 21 1. A. 0 
See Piuru — Eftpct op Praud 

I. li. R. 24 Calc. 633 


See Bond . I. Ii. R. 20 Bom. 791 
See Hindu Law — Contract — Bills op 
Excuanoe . . 2 W. Ri 214 

12 C. L. R. 333 

endorsement of, by debtor. 


Limitation Act, s. 20. 

I. L. R 19 All. S07 


execution of— 


See Stamp Act, s. 16. ^ , 

I. li.R 19 Bom. 635 


payable at eight— 


iSe« Neootiablx Jnstbcments Act, 
(XXVI op 1681).89. 3i>,3a _ 

12 C. Vr. M, 844 


. Buit on— 


See Evide.nce— Crra. Case»— Second- 

ABV ETIDE.NCB— U.NSTAMZD AND Us- 
eeodired Documents. 

I. D. R 18 Bom. 369 
See Jurisdiction— Causes of Juwsdio- 
TioN— C ause of Action— Negotiable 
Instruments 

See Limitation Act, 1877, 8. 14. 

I. Ii. R 20 Bom. 133 
See Onus of Proof— Documents relat- 
INO TO Loans, eto. 

I. L. R. 1 Bom. 295 

See PiUNCiPAt AND Surety— Discharge 
OF Surety . - 7 B R R. 635 

See Principal and Surety — Liability 
or Sdiei.- . . 4 C. LB. 146 

StampAct,8.34. . 

L L. R 18 Bom. 809 

I. LAW APPLICABLE TO. 

X Application of English law— 

nalojy bducen huivH awl bill o/ rxeh'inje. U "'™ 
le analogy between native hundi anu ^ . 
ills of ei^ango u complete, the English hw is 
I bo applied. SumrOonautii 269 

ituCoatterjee . • • 
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iiUXTDI — eonlJ- 


f Communicatioa of aecopU 

ance to holder and drawer<>Omijnon 6^ 
drowft to wlxfy non'occtj/ancr. An iTv«>lTCTit Cnn 
had drawn certain hundis on the plaintiQa pa}*able 
to the defendant. The defendant had endorsed them 
to one Jf. The plaintiSs’ Bombay firm was tbo 
at^nt of .If, and Jf accordingly sent the hundis to 
the plaintids. as his a^nts, (or realization Tho 
hundia, however, were dishonoured, and Jf there* 
upon returned .them to tho defendant, and received 
their value from tho defendant, who in thu suit 


SOth October the plaintiSs had stated by letter 
to the drasrer's Srm that the hundis had been 
accepted. That meant that all things bad been done 
to make the acceptance complete. The absence of 
entries in the plafotiSs’ book, with reference to the 
hundis, aSorded no inference that they were not 
accepted. SemhJt: A commniucatioD of accept- 
ance to the drawer, or to a previous bolder, binds 
the acceptor as well as a communication to the 
present holder, inasmuch as the acceptance enures 
for the benefit of them as well as for the actual 
holder, and the primary contract b between the 
drawer and the acceptor. pRAonas TruKcnnas e. 
Dowumasi Na^ttkass . X Xi, B. 11 Bom. 2S7 

2 . - Acceptance of bundl as 

conditional or absolnte payment, in a suit 
for the amount due on account of goods sold and 
delivered and money lent, the defence was that 
plaintifi had acceptra hunib in discharge of the 
debt and was in consequence debarred fram suing 
on the ongmal consideration, and that hb remedy, 
ii he had one, was on the hundis. It was also con- 
tended that the hundis had been accepted as cash 
payment, in consideration of a discount of 24 per 
cent, and that, in consequence, plaintifi bad no 


operate as absolute or conditional payment, and the 


nUlTDI — conid. 


> 


2. ACCEPTAKCE— eonefd. 

<l«cnce, precluded from suing on tho original debt. 
Jambc Cnsmr f. pALAMAtrA CnErrMR (1002) 
XL. 11.26 Had. 626 


3. EN'DORSEMEXT 


1. Necessity for endorsement 

— for porficufar pvrpo^e — Ilundi poy. 
aUe to ordtr. .A party who receiiM a hundi for a 
particular purpo*e most apply the same accordingly, 
and neither ho nor any third jiarty knowing the facts 
can by aflervards receiving the'areount detain tho 
same from the principal. Quare : \nifthcr a hundt 
made payable“to ortlcr’* b, acconling to Hindu 
Ian* and (be custom of native merchants, negotiable 
without a written endorsement by tho payee. Raj- 
KOopitASi r, Bpnnoo 

1 Ind. Jnr. O. B. 63 ; 1 Hyde 165 
2. - — A»f'ffn”>ent of 

hundi — Billf of Exchange Ael, T of ISCb. A hundi 
which contains a direction on suflicient considera- 
tion tolhedrawoeand accepitJ by him b within the 
tema of the Bills of Exchange Act, and such a docu- 
ment is aaslcnable without any regular form of 
endoTsemeot li safRcient ean««> appear* in the hancl- 
wntiDg of an endorser to indicate an intention to 
assign It. East IxpiA Ba\x r VtritiB GnoLWAwy 
Pll Ind. Jnr. N. 8. 847 
9. . — Broof of endo78ement-»Povrr 

of endorser to eve. WTicre a hundi had been en- 
dor-icd to poTthasers who subsequently returned it 


possession that he had a right to it, unless the 
contrary were shown- BvewAvn Saboo » Bacbi. 
BAM . . 1 Ind. Jnr. N. a 78: BW.E. 86 

4. Cancelznent of endorsement 

— Endonte for pvrposu of eoHeelion, lialililyof. 
An endorsee for purposes of collection of certain 
boodb, under the circumstances, ordered to cancel 
such endorsement and to re-deliver the hundb to the 
endorser. Such an endorsee not having received the 
amount of the hundb, was hehd, under the cir- 
cumstances, not liable to be sued for the value 
thereof. Gta^cbe IIam r. Palee Ram 2 N. T7. 73 

6. Sait after endorsement— 

B3l foyaltg to depoeitors — ilember of joini family. 
A huodi payable to the depositor b only payable 
to the drawer of his endorsee. When the drawer 
and his brother are members of aa Badiridrd Hindu 
family, it may be presumed that the Utter b 
enritied to act for the former. Veuet Doss r. 
Bcsaecssee Roy . , E. 1864, 202 

— Suit by ndortfe 

egoinet ece«;rjr— A*o(»f< not to dt*rounl, eg'et of 
— fide heUer for nluMe etnwidfrulwji.— To 
an action by the eadorsee a-aicst the acceptor of a 
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HTJTTDI — conlj. 

3. ENDORSEMENT— ejnia. 
bunds, the defence ^aa a certain Tcrbat cnatcaet 
between acceptor and payee of which the plaintiff 
ha! notice ; and that by the custom of shroffs the 
defendant was exonerated by such notice. Ifeld, 
that It is the custom of shroffs to make enquiries 


r <: . 

7. ' ■ ■' Shtthjoge hundt— 

indorsee for reafswJion — Eject of sv{A ewdorsemrnt 
— J/atn/aiHobilili/ of a ouit by such endorsee for re<u 
hzation—DelneTy, title by — NeyUgtnee — Payment to 
wrong perron — Forged i%gnature-~ll»ndi made over 
to servrtnf /or feoiiiflhon, effect of~^Bttoppd. A 


auu beiu uy nim to tbe plsintiffs The plaintiffs 
handed the kundi to one S, the plaintiffs' jemadar 
who bad been in the habit o! taking hundis on their 
behalf for acceptance and payment, to be taken by 
him to tho defendants for acceptance S took the 
hnnii to the defendants, but aubsequentfy, one 
J?, who had no auth‘.>rity from tho plaintiffs to 
receive payment, acting on mformatioo either 
from 8 or from some other source, represent^ 
himself to the defenciaaCa aa a jemniar of the 
plaintiffs, urongfully obtained the hundi from 
the defendants, for^ the plaintiffs' siynatuie 
to It, and obtained payment The defendants. 
heforo such payment, had made no inquiries os 
to the position or respectability of A. and paid 
the hundi on the faith of the forged signature 
Held, that such an endorsement, coupl^ uitli 
the dehrery of the hundt, Untitles the plaintiffs 
to sue for and receive iiayment of the hundt from the 
acceptors, though as between the drawer and the 
plaintiffs the latter are mere agents or parlies with a 
defeasible title Such an endorsement is in the 
nature of a restrictive endorsement, giving the 
endorsee the right to receive payment of the At/ndt 
and if necessary to sue the acceptor for the amount, i 
but not to transfer 


■ HON’D! — eondd. 

3. ENDORSEMENT—owwR 


V. j'ntstees of Fvane C^rifiea i« Ireland, 5 
U. Ij. Cat. 389,' Arnold v. The Cheque Bank, 
1 O. P. t>. 578 ; hlayor, etc., Jilerchanls of (ke Staple 
of England v. Sank of England, 21 Q. S. D 
160, and Bank of England v. Vagliano Bros., 11891] 
A. G. IQ7, Tefetred to. (Juoere : Whethec such 
a hundi would not, before acceptance, pass 
• ■ ■ 

* • jooi-nole, 

i - • , LB.27S, 

tefatted to. BectetaiH v. Hast Trio Coicit 

(1900) 6 C. W. 3!!. 313 


4. PRESENTATION. 

a. Tiiae for presentatioa-' 

Hundt pnyable on amtv.WLiahUly of drau-ee^ 
Time of qiresentatiori^TAt cwtom of oiXoifsai at 
Jeypore^Neootiable Jnitniments Act ' 12C.XVI of 
1881), «. 6J. A hundi was drawn in Calcutta 
upon a firm at Jeypore, and mad® jwyable on 
amr&l at the place The hundi reached Jeypore oa 
the 5th AptU. but vra* cot presented for pawent 
until the 20th of that month, when it was dishon- 
oured, and soon after the drawee’s firm became in- 


regard should bo had to the sitViaUon and loterests 
of both draiver and payee and to the distance os the 
place wheto the hnndi la drawn from that where it is 
to bo .coopted. Mom- ’-.“''if'aS'Sle. 844 
3 _ Seasonable lime — 

GHedion of ri’me 0/ prejentofi’o«-~tprau,cr_ ^ 


'(unai continued to be sAa/ijotje even after such 
endorsement. Gontt Bass v. Luchmi Enrayan, 
A C S. 18 Bom 570, referred to. Held, also, 
that the pla'inlilla werocntill«l to claim the amount 
' were 

‘ * noiabi 

4.. 4tiaij luHi, v\cn it A colluded 
and fraudulently obtainwl payment from defendant*, 
there «as no negligence on the part of the plaintiffs. 


within reasonable time was Immaterial. NisKrsO 

.tKAWAr* u 10 Bom, S40 

3, Presentation iV 

p«tcSA.«r. A pTOhMtt it tounJ to prt.™t A ImJi 
for payment imhin a resonable time. ggg 

nSBEWRAM . . • • *’■“ ij,, 

^ SuKl h 

jiwf indorsee against payee and '/ 

lUage as to presenlmenf—Osage pf 

Bushire-^A’egoliable Instruments Aa IA-via f 
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•1. rnESENTATIOX— 

#«. “I. “J. and J3T. Th<* 

hoMfr fctvl indorw of a huiKU «lr«A\n on one- W of 
Bu^hiw punl ilcfcmlant »» T**>^ •*'’1 »nifor»or to 
rreovrr Ul, 103-4 on a huntli which hail U-on ilia- 
fcononrrd by the acceptor. It was foumf by the 
0)urt (i) that the local u<ape at llu<hiro was 
to present the huntU for jwjTuent at the banh, awl 
for the acceptor to rail at the lianV. at iluc dale awl 
eCect Fcttlewent » (ii) tbst the huoili in question was 
pre^nt«l for jvivnicnt to the anthoritixl acent of 
the acceptor at the l>ank on the ilue date; (ui) that 
the said acent relu«ed j'ayment and informe.l the 
bank that the acceptor would not pay the hunilt. It 
was arpietl that pre'cntnient at the luink was not 
gocyl prevent went ha\in!;reg:ard to ss. 7t\ 71. awl 137 
of the XefwtiaMe ln»truwcnta Act (XXVI of ISSIk 
JlrfJ, that the local iisace made the jirescntmenl a 
pood prevent meiit. InrcRitL Bsxk or Prnaiar. 
yaTTrcniND Kn^BCTtt^D 

I. D. R. 21 Bom. 294 

5. XOTICE OF DISHONOUR. 

L Beasonabla 

fair. A purchaser is bound to give reason- 
able notice of didionour, that i«, within the time 


g, . Cu*(om — Ea^fish 

Iflic. Although the English hw of prompt notice 
bv return of post does not apply to cases of natiio 
huridia drawn by natitesupon natives and cndorsdl 
bv natives, jet reasonable notice of dtsbonour is 
essential. Radha Gobixd Shvilv r. Cinn.DER 
Nath Dsss Simsa . . . 6X7.11.301 

See SoMBnooxACxn Chose e. JuDDUN\trni 
ClLVeTEBJEE ..... Oor. 88 

g, IlunJt dmicn by 

■o tnanayer of Hindu /nrHi/y— Ei'oJififi/ of ntemher 
of /(iwiih/— A’oir'ce of disAonoiir to llie rfromcr— 
2<ryotiabie Inslruinenl) Aet (A’Xri *>/ ISSI). 


I.I1. 11.20 Bom. 488 
4, Cuilom — Enyliefi 


nUNDI— fwUj. 

6. NOTICE OF DISHONOUR— cosftf. 

able timo of hi« intention to come iijxm him, so as 
to enable the latter to take the mveiiary steiw for 
his own pnitection. The question as to what is 
reasonable notice 14 to L<o sctthxl b\ IikaI ciKtoin ; 
and where a parti haa l>cen pn-judieeil l>\ the want 
of such notice, this 14 to Iw taken into con-nder. a 
ation. Asi’nt KtM Aoi’niVAU-v r Nmuix 

21 W. R. 82 

B. ■ — — /'lie — 

A’oa.;*iyrnral of hundi. Although the strict rules of 
English law as to lulls are not applicable to liundis, 
notice of dishonour or non-jvij ment must lio 
giaenanthinrensonab'c time to enable the drawee or 
enilowco to protect himsidf against the claims of 
subsequent emlorses, TfLsni SitaiuT r. Ni-nsivcs. 
RAM .... 12 O. L. B. 833 

8^ ■ Dcmonif of n i>eih 

— Xoliee to cmfoMfr. Di onlcr to charge tlio en- 
dorser of ft dJshonourcsl hundl. tho holder mu*t giio 
reasonable notice of such dishonour to tho endorser 
hosoekstoeharge Thodemamlofa jicthcnnnotbo 
deemeil to bo eqminlent to a notice of dishonour. 
MroiLi/ Jtosvxint v. GoKUOta JlaTHCitiRts 

7 Bom. O. 0. 187 

7. Hundl InadmlBBiblo In 

©trtdsncb foT want of jHiffpcmfcMi 

odinistien of loan — Suit on the ontjinnl eonfidenu 
tion. In ft suit bvw'd on tho eons’deratlon indepen- 
dently of a huniJi. it is not necessary to pro* 0 notico 
of dishonour. Ivitisirvajt NAittYw PARKiii i*. 
Ra 4 mai. M axiKCiuvn MARWAHt 

1. 11.11.24 Bom. 300 

8. SuiBcioncy of notlco— Rrui- 

cipal etntl nyeiil — Cu^ioin—Ddny in gning wo/i'ce 
Thedrawersof ft hundi in favour of tho plaintitf at 
Dacca (where all the }virties to tho hundl liveil) were 
held not liable on proof that tliey w ere tho gomastahs 
of lUo acceptor, that they liail no interest in tlio 
hundi, and that, according to custom in Dacca, 
w'licro tho humli was drawn and accepted, agents 
under ’ ‘ • 

tho ag« , 

dishon • ■ 

month- . 

Monss Hvssk V. Knisnvi Moiitv IUhsk 

0 B. la B. Ap. It 17 Vr. B, 443 

D. ■ Pronil*f to fty 

rwforcnf on Aii>ic/i— ll'atirr of noliW. A pronii'o 
to pay endoweil ujwn a hundi after it hiul been 


13 V«'. 4.10 

e a before remand, Gocal D is «•. At I 

dB.D.n. A. 0.108 

10, ■ — Dama^ie to parti«B liable by 

omlBSton to give notice— /'ornutf tmtr>’n noftr* 
— 5ai< on Aiindi. IVevlous formal written notice o( 
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HUITDX — eonld. 

6. NOTICE OF DiSHONOUR-concM. 

dishonour of a hundi is not necessary before suit 
brought, unless it can be shoAvn that the jiarties 
charged have been prejudiced by such omiasion. 
Govixd Raji Marwaey v. JIathoora Saboota 

I. L. E. 3. Calc. 339 : 1 C. Ii. B. 429 

11. Suit on hundi — 

A^effottable Irulruments Act (Act XXVI of 1881), 
Si. 93, 94, 98 (c). In the absence of any lo<^ usage 
to the contrary, it is just and equitable that the doc- 
trine of notice of dishonour projtounded in the 


of such a bundi, which had been dishonoured, sued 
the prior endorsers on it, without having given them 
such notice and did not prove that they could not 
suffer damage for want of such notice, the suit must 
fad. UlOTi Lal V hloTi Lal , I. Xi. H. 6 All. 78 
12. Noltte of dis- 

honour to drawer, where drawee has failed to accept. 

g - , 11- « 

181 


nh 

thereon. So, where a drawee of a bill of exchange 
does not accept it, though the drawer is prizaarily 
liable, the payee should give notice of dishonour 
to the drawer. Jambu Chitty v. PAtAmAPrA 
CnETTiAB (1002) . . I. If. B. 26 Mad. 628 

IS. — — Neooliaide In- 

ilmmenls Act {XXV2 of 1881), ss. 30, 93. 98 — 
Xi‘a2>i7ity of drawer. In order to make the drawer 
of a Aundi liable in case of dishonour by the drawee 
or acceptor thereof, it is necessary for the plaint- 
15 to show that duo notice of dishonour was 
given to the drawer, or that he (the drawer) did 


Bepari V. Baiiadoop. Kn4K (I*)01) 

I. h. E. 30 Calc. 977 ; b.c. 7 O. W. N. 878 


6. LIABILITY ON. 

L Uaage of ahrofifs— Considera- 

tion-Dishonour of hundi— Holder f'lr value. The 
plaintiff, as agent and banker of an Ajmir constitu- 
ent, received a hundi for coHettion, and on its ac- 
ceptance bv the drawee, credited tho Ajmer con- 
Blitucnt with the amount as of the date when the 
hundi would become payable. JJrW, that, as be- 
tween the plaintiff and the Ajmir corstituent. the 
plaintiff upon aueh crcflit in account being gisen, 
became a holder for value. Held, also, that, the 
bundi Ix'Ingdishanourc'l at duo date by the drawee, 
tbo plaintiff was junifleil, by the usage of shroffs. 
In treating the Ajmir constituent aa still entitled 


HT71TDI — eonld- 

C. LIABILITY ON— 

to credit for the amount, and himself as a holder 
for value. Held, also, that, as between the Ajmir 
constituent and the first indorser (the defendant 
and appellant) the giving by the Ajmir constituent 
to the defendant of another hundi which was never 
presented in Bombay for acceptance or payment 
was a consideration for the endorsement by the 
defendant to the Ajmir constituent of the hundi 
aent by the latter to the plaintiff and sued on 
by him. JIdlcuaxd Johabuial v. SuaANCiUKD 
Shtvdas . . , . 1. 1>. B, 1 Bom. 23 

Aflfirming the decision in Suqanchand Shitdas v. 
MoLCiuitn JoHASniAi. . . 12 Bom. 113 

2. Notice of diehonour— Ne?o- 

fiabie Instruments Act (XXVI of 1881), s 61— 


that, emce the delendant did not jirove mat lue 


1. D Av.i4Jdau.4jw 

3 , Liability of drawer, accept- 

or, and indorsee— -Separaff contruet-^Deeree 
oaaiiwf one without saUsfaetion The drawer, 
» I -n/l«r«i.rs nf a hundl 


Defendants not all resident 


In jurisdiction— Parties— hundi 


. ttio lowei Aid' 


vr__i;,v iiTT that it was not necessary to Bue 


tne ueieuuuii. • 


L li. At. i Af.. 8 
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DIGEST OP C.VSES. 


( KMS ) 


noivD I— <■ tf. 

C, LIABILITY ON— 

5. Cause of action— Sm'l on 

Itndi — Imaiility A> ^iwtrr dra^rr. Whore, on 
aeeount of a loan of RSOO, the lomier patr the 
berrower tiro hoedis for 01,500 and took away 
RC03-7 as discoant for RTOO, and the l>orrower, 
being nnable to diseoter the drawer of the hundts, 
sued the lender, not on the hundis, but on two 
aUeced loans of R SOO and RCOS-", irspeetiTelr 
B(]d, that the only right of action left to the bor* 
rower was on the hundi themselTes. Ram L.%1. 
SiECAB r. GorAi, Dosa . . 7 W, R. 1B4 

6. Du^icate ©/ lost 

Anndi' — Sad for money had and rereitvd. The 

E laiotiff obtained a hundi from a banker, S, at I 
aluchar for a certain amount drawn upon the firm 1 
of the latter at Calcutta. Afterwards on her repre* I 


HUNDI— roKtf. 

C. l.IARll.lTY ON-ft>sf\f. 

(n) thst the hundi continues! to l>»> shah iog after 
being mdorscif to a iv»rl»culsr iwraiin, (lAXtsnAS 
RsM\SIl.tYV.\ n. LiCHMIN VY^N 

T. Ii. R. 18 Bom. B70 

0. Hundi payable atflxcildnto 

— D<rV.saoiir by tioN<er(Y;>t<inre — C>tHse of uf/ioi*— . 
J?iyAt of tnit—^Xegotiobte iH^tenmetil* .Hfl (A'.YI'/ 

jsi fc«»\ n_ 11,1. t — t icsn •«- i-f — -» 



come null and Toid. The duplicate was presented ' * ’ ■ 

to the agent of Bat Calcutta, and p-iyment was to* _ • '• 

fused on the ground that the original had been * 

preaenteslandacceptcilandpadlnduetime. IteM. uuuixetumio gives an immo- 

that the plaintiff had no cause of action against B action arsinst the draw cr, and there 

for non*payment of the duplicate hundi, not for ** 1 be maturity of the litiiuU 


money bad and received on account of the onpnal 
consideration having failed. Ivovb Ciukdra 


of action ma suit against theilrawer. RimIUvji 
A ccommodation bill— Trans* Jamdiieear v. piuutinnAS SunKAtitt 

LiahUty of varty attommodattd. I. !», II. 00 Bom. 133 


fert<3 for lalnr— Bi'uhiiitg of wtiy atcommodaftd. 
P drew a hundi on B twhicn B accepted for i’’s 


7. INl’BREST ON. 


L Uango of nntlvo bankers— 

Jlundis droien ^xiyrihie n< »{yM, Aecontlng to the 


8. Stolen hundi— BAoA joy hvndi 

tndcrstl to a pirlieular jxraon — Payment by 
draicee utlhiul enjuiry to urong prton — Liabiltly 
of drauee to htrful otener of hundi — Comvrsion — 
Troier. On the 8th December 1803, tho plaintiSat 
Sholapur having brought a shah jog hundi, there 


8 PROPERTY JN HUNDI AND rOUOED 
HUNDIS. 

L Proporty in liumll aont to 

agent for realSaatlon B B, the plainlUTs' 
agents Iti Calcutta, accepted hiimlla for RIO.OOO 



Il7,000of this amount, and they had rea tired |lll,-l(K) 
out of tho III], too, when they sti>|>|<e<l ]Mvniriit. 
At that time two unmaturwl hufull<, for 
each, remained in their hands, and these they 
endorsed over to tho (Irfsndant afler tnatiirliy In 
trust for their creditors. In an action l>y the plaint* 
iffagainit the defendant to recover the two hund Is i 
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.DIGEST OF CSASE8. 
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SmTDI — contd- 

8. PROPERTY IN HUNDI AND FORGED 
HUNDIS— cont(f. 

— H«W,that the hundis, having been sent to SR for 
the special purpose of enabling them to meet their 
acceptances for R12,000, remained the property of 
the plaintifls, subject to a lien of <8 R of RCOO. 
Hazaki Mull Naiiatta v Sobaoh Mull Dcodha 
8 B.L.B.1 

2. Forged hundi — J/ercanhle 


hundl, and such hundi afterwards turns out to be 


ever, relieves himself from such liability by produc* 
ing the actual forger. Davaltbam Shirau v. 
Balaeidas Kbemcband . 6 Bom. O. C. 24 

S.. Forged endorsement — Suit 

to reeoi'er hundi. The pUlntiQs, being holders of a 
hundi, sent the same to their hot! in Calcutta with* 
out endorsement. The hundi was lost or stolen on 
the Vi ay and came into the defendants’ hands as en> 
dorsees, the endorsement of the platntiSs having 
been forged The defendants, without notice of the 
forgery, paid full consideration for the hundi. 


BCDUDI — cjfitd. 

8. PROPERTr IN HUNDI AND FORGED 
HUNDIS— ccmcld. 


Mut inat tne eniiorsemeuiiiu lue mm m u 


0. JOKHMl HUNDL 
L Equitable 


to acceptance, by delivery. Gouksimull t. 
Diia:>?sok Das 

7 B. Ii. E. 280 note : 16 W. E. 10 note 

4. Suit to recoicr 

Aundt — Bond fide holder for valuable eonsideration. 
A hundl which had been purchased by the plamtiQ 
at Delhi for value was, he alleged, endorsed by him to 
the firm of R i? D of Calcutta, “ for realization,” 
and sent to that firm by post. Between Delhi and 
Calcutta the hundl was lost or stolen, and never 
reached the firm of RED. It eventually came into 
the hands of the defendant, bearing no endorsement 
to R R D, but endorsed to D D II, and by V D R. 
The defendant alleged that he took it in the ordinary 
course of business, and for valuable considemtioo. 


hundi drawn in favour of phmtids ^ 
bis firm in Bombay The hundi conUined a state- 
ment that it was “drawn against tuenty-nino 

bales of wool shipped apuna. and It was 
payable eight days after the the 

at Bombay. The plainUCs 

same time, a letter addressed by ““ 

at Bombay, which contained the I^. 

sage: “ U^n you a ‘ Ar’-ne 

particulars whereof are as follows 


to be endorsed to the defendant's firm. When 
pre^nted to the acceptors for payment, it was 


A.. lu lue iiiiii ul u ij ti, aim ueiuaimcxi 

payment, but that firm stated that their endorsement 


laintills omaini-u luu uu..-. , , (jntbe 

node referred to had been already fhipl>«i- 
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HUKDI-e^ficW. 

0. JOKIIMI IlUNDl-<o*.f;i. 

l(t Jftnunty 187n, ttir firm of !• vanadJuilicatM In* 
poltrnl Jit iJh* Hich Court al Boni1*y. On thr fiili 
January ISTP. the »Jilp arriTrd at IJomJiav with the 
pooiUln question on ItoanJ, and on the 7th January 
the rhipownm deliTtfrd them to the Official A»- 
aipnce. The plaintiff »up< 1 the Official AMipnee 
(aa araipteo of the ettate and effecta of 2>} and 

... . . « e ' ■ . ■ la* 


al»o contended that the abotr letter of the 22n«! 
December 1878 opera ted aa a talid equitable aa-dpi* 
ment of the arool to him. lltU, that the ptalntiO, aa 
bolder of a joLhmi hundi. had no eharps upon the 
-wool in queation, and could not upon thia ground 
reeoTcr from the defendanta the powa^ion of the 
vool or the amount due upon the hundi ; but Ae/J, 
*lw, on the authority of liutn t. C-mt/Ao, 4 M. d- 
Cr. 650, that the letter of the 22nd December 1878 
onerated as an equitable aaoignment of the «ool to 
the plaintiflr, on the safe amval of the rcasel, as a 
reeuritr for the payment of the hundi, and that tho 
plaintius were therefore entitled to obtain posseuioo 
«f the vool. JaDowji GopaL e. Jrrna Siutut 

L Ii n. 4 Som. 833 


10. TAYAIENT TO WRONG RERSON. 



Canesh Das Jiam Narayan v. Lachmtruirayan, 
1. L. R. 18 Bom, 6'0 : A7«niror< Sons «t Co. 
T, Compto\r Ralhnal D’ Eseempte Departs, L. R. 
2 Q. R. 157, followed. Sau 0 L^lta Pebsaitd 
V. McLeod (1005) . . . 0 C, W. N. 841 

HURT. 

CoL 

1. CADSrso HcRT .... 6552 

2. GrietocsHubt .... 6554 

See CoirPOTODlKO OriTKCE. 

147 

10 Som. 63 

See CULFAELE HosiiaDE. 

I. Ii. B. 3 Calc. 823 
1 C. D. B. 141 
I. Ii. B. 2 All. 622, 760 
I. Ii. B. 3 AIL 607, 776 
5ee Grietous Hurt. 

Set Penal Code, s. 81. 

I. Xi. B. 17 Bom. 626 
.^re Penal Code, es. 319 to 330. 


nURT— CTfltf. 

Set Fextence— C rMELATivE Frvrr»cta. 

7W.B Cr.OO 
0 W. K. Cr. 33 
I. L. R. 11 Calc. 340 
LL n.7 AU.414 
1. Ifc B. 10 Calc. 725 
I L. B. 10 Calc. 105 

— - btIovoue— 

Set FtsTEScE— CrJirLATi>T: Sentences. 

2 W. R. Cr. 29 
I. Ij. R. 6 All. 121 
LL. R. 7 AU. 29, 414, 767 
I. L. R. 0 AIL 646 
I. L. R. 10 Calc. 442, 725 
L Ii. R. 10 Calc. 106 
LIi.R.17 Bom. 260 


1 CAUSING HURT. 

1- Nature of Injury couBtitut* 

Ing •* hurt C0UAIB7 aertour (fi«a5i7if^. Caus* 
ing a dmbility for a fortnight is punishable for 
Toluntanly tausing hurt. Qceen r. Bishnoorah 

ScRMA 1 W. R. Cr. 0 

•L : — Ponal Code, s. 328—“ Other 

The words “ or other thing ” in a 328 of the 


8. Blow with umbrella— Fend 

Code, a*. 95, 519. The pain caused by a blow across 
the chest with an umbrella was Aefd to be not of 


4. Feual Code, b, 324 — Manner 

of vsiny vtapon. On the construction of a 324 
of the Peoal Code that it 13 not necessary 

that the manner of use of the weapons must be such 
as is likely to cause death. Axonvmous 

7 Mad. Ap. 11 

6. Administering harmful 

drugs— Fenol Code, ss. 326, 32S. Held, by the 
majority of the Court (dissentienfe Seton-Karr, J.), 


6. Causing hurt on grave pro- 

vocation — Penal Code, ss 324, 333. Causing hurt 
on grase and sudden provocation to the person giy. 
ing the provocation is chargeable as an offence 
under s. 334, and not under a 324 of the Penal Code. 
Reo V. Bhala Chula . . . Bom. 17 

7. Causing death after provo- 

cation — Disease of spleen The prisoner, having 
received great provocation from his wife, pushed her 
so as to throw her with violence to the ground, and 
after she was down struck her with his open hand. 
She died, and on examination it appeared there were 
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HUET — conld. 


HU£iT — eontd. 


1, CAUSING HURT— eoBfii. 


1. CAUSING HURT— concW. 


no esteToal m&rks of violence on the bo^y, bot tbst 
there xras disease oi the spleen and that death vas 
cansed by rupture of the spleen. Seld, that, under 
the circudstaoces, the prisoner Tvaa guilty of cana- 
ing hurt, and not of culpable homicide not amount* 
ing to murder. Qpekk v. PtmcoAlwit Tartbb 

5 W. R. Cr. fl7 

8. - — Chance injury on provoca- 

tion— Fenol Codsi sj. 313.322, Where a wife died 
from a ehance kick in the spleen indicted by her 
husband on provocation given bythe wife, the hua- 
baud not knoiring that the spleen uas diseased, and 
showing by the blow itself and by his conduct im- 
mediately aftenrards that he had no intention or 
luiowicdge that the act was likely to cause hurt 
endangering human life : — Ilel//, that the husband 
was guilty of an offence under s^ 319 and 321 of the 
Penal Code, and not an offence uodt^ sh. 320 and 
322. QcEE>i V Bysaooo Noshto 

e W. B, Cr. 29 

9. — Caueing death unintentlon. 

ally— Penal Code, e. JJ3 Where, acconUngtotbe 
ptjsoner’a own confession (uhich was the only direct 
evidence against her], she, with a riexv to chastising 
the deceased, ber daughter of eight or ten years 
of ego, tor impertinence, but without any intention 
of killing her, ga^e her a kick on the backand two 
aU^ on the face the result of which was death: — 
Iltid, that the conviction should bo under s. 323, 
Penal Code, of voluntarily causing hurt, and the 
punishment one year’s rigorous imprisonment 
QrzEK Besbor BstvA 18W. R.Cr. 29 

10. Hurt caused in extorting 

confession of offence — /‘enal Code, a 330 — 
lVi(c/i«ro/{ To bring a case under s 330 of the 
Penal Code, it must be proved that the hurt to the 
complainant was caused with intent to extort a coo- 
Icssion of fome offences or misconduct punishable 
undir the Penal Code That section thcicforo does 
not apjily to a case w hero the confession extorted had 
reitrenco to a charge of witchcraft, QtrEE:r r. 
Moondec .... ISW. E. Cr. 23 

11. Hurt caused to extort In- 

formation of offence— Penaf Galt, »■ 330. A 
charge niay ho mode under a. 330, Penal Code, of 


same complaiat, be tried for “causing hurt.'’ 
Kawas V. Sinni 

7 B. L. E. Ap. 25 : 16 ‘W. E. Or. S 

13. Causing Iiurt — Peml Code, 

a. 330 — Causing hurt to constrain a person to sa- 
tisfff a demand. A husband, in order to eonstram 
bia wife to satisfy his demand that she should re. 
turn to his house, voluntarily caused hurt to her. 
He was coancted under b. 320 of the Penal Code. 
Held, on appeal, that the conviction under that 
aectien was bad, Quebs-Esipress v. Ella Boyas 
I. L. E. U Afad. 267 


2. ORIEW’OUS HUET. 

1. nature of hurt eonstituttog 

grievous hurt. What amounts to “grievous 
hurt ’’ considered. Eeo. v. Axta bis DtDOBA 

1 Bom. 101 

2. . Serious dtsabilil!/. 

A disability for twenty days constitutes grievous 
hurt. Queen v. BisnxooBAit ScRjfA ^ 

1 \7. E. Or. 9 

8. Proof of ofTenc©— Fennf Codf, 

— . ,, • .. 4 . «t,af loift 


Bosses. . • • Ja W. C. w 

4. Eeijuisitea toi offenoo- 

Vclunlary hurt—rtnai Code, e. 3SS. To 
th« oS.ncs of P''™”* 

- «M* r»...in fV.«r« rniist he some si’cei* 

coming witlun 
.terl m b. 329- 

Queen V. JioniUiooi . . E.Or. 8& 

5 Joint attack by several per- 

in.;-. It. oBflfins iniory— 

Tsona 
ffenco 
?ault. 
.' rr.l2 

''e -Want of Intention, liiojl- 

hood, or knowlodgo tiat W”? 


describe ia that of inducing a jicraon by hurt to 
make a statement or a confession having reference 
to oCtnccor ini*<onduct ; and whether that offence 
wr miscomlucl has been committed iv wholly 
immaUrial. Queen f. Niii Cuand JfooKrarrE 

20 W. E. Cr» 41 

12. Assaalt and cauefng hurt 

— /Vnof Co.1t, » 3SJ~~Aulre/oirfiC'Zu/t. A person 
who H iricil and d seherged lot the offence of assault 
under $■ 312, penal Code, cannot again, apou the 


7 Want of Intention to cauaa 

iaatU— /.VWrTy. Where, in a 

ttended with death, there was no ‘“‘cntion of caui^ 

Bg death or Such bodily injury «« V? .i.ollun- 


8. OrioTou. hurt In dOum‘’/ 

Bioaof lurklns bouBO troapftas-t'"'’* '' • 
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nioEST or a\sEs. 
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^ GRIO’OUS HUnT-Ofill. 


lI01lT-<ont/. 

2. OniBVOUS lIUIlT-^on// 


ft .t;/. 4’T, 4C''. A pTX'n «hf>, In thr f»wim5winn 
».f lurkins !•> iiuht. ro’untwly 

»tlrrnpl« tn cn’«»e pj<*ro«M hurt to thpownrr ol Ike 

houM- »ho tn<^ to cir'"”" h'nul* jwni*h»hVon>l»T 
*. 41V1, *M not onilor »«. 4.''“ «rvl 324 of tho IVn^l 
O'Ip- Qrtrx I. LcKtirv 2T7, ILCr. C3 

0_ -.- Conrlction ofBTioTonshart 

^ConftniHin yii»7 /— Cfif {Att 
-Ttr 0 / IffO), «*. JJt, S2:, 14?. Whon* 

the ■ccu«o'l proon* limtp I'cpn of 


olhrr tncm1>M of tho Mmr »»«c»nMv, or th^t th« 
cJIcnee m OAch opraber of the ««»?mWy 

kneirto b«likflyto be committed in pro^utionof 
t!i»l object. The Kore pfe»cflf« *1 «« *l«ttor of 
»nT person «wild not, nnler the tcrmi of 114 of 
the renal Code, render him liable for theoOence 
committed. Ftnprta v, CAolrorfAen Gw»/<t, 2 C. 
IT. 45. espUined. In t*nlcr to brin;; a per^n 
within a. 114 of the Penal Cwle. It f« n*cc3Mry first 
to make out the clrcumitaneei trhich constitute 
abetment, so that, if absent, he trould hero been 
Ijable to bo punished as an abettor, and then to 
thou that . • . < * •• 

committed , 

rthoi On. 

A. XI. Xk, •<< vuu 


4 C.'W.17.640 


droArtietl. lieui, itiat lueie uaa 110 truuiiitw w «.wn 
vict the prisoners of causin;; grweoua hurt. All 
presumptions consequent 00 tho man’s body heiog 
found drownwl "hould hare been put aside, and tho 
orimnil assault alone considered. Orrex v. 
NcxKoo Doss . « • 3 W, ^ Cr, 48 

11 . Driving over deaf man — 

Prnal Code, « 33^~Ketjltgtnet. Defendant mw 
convicted under a 33S of the Penal Code of causing 
pn, s-ons hurt. The evidence ahowod that the de- 


lh»T there «as any cvulenee fhsl tho destli of tho 
flecsns^I was imluenl by an act ner:lij’'ntly and 
rashly ilireclnl by tho aecusol, an<l that there was 
IK* soeh evidence. Tho conviction sens atvonlindr 
qussheaL Axovirsiors . . OMad. Ap. 82 

12. . . Orlovons htxrt on grave 

and andden provocation— rmil Cfftr. » ZS5. 
Caa*inc gnovous hurt un gravo and sudden nroro. 
cation IS porish'.blo under a. rSo of the Penal Cb»lo, 
without any intention or knu*vle<ltro of likHihoocl 
rS canting sa*h hurt- Qgtrx p. Umbica TaxTorEi: 

4 W. R, Cr. 21 

QacEx r> Btiiooo Fobau-ixick 

4 W. R, Cr. 23 

13. nnrt eansod inbonaa-hmaV. 
Ing— Tcaol Code, 4t. 4$9. 460. Sa 459 and 460 of 


plicable wbero the principal act doDO by tho aceusra 
person amounta to no more than a mere attempt to 
commit lurkia; boose'trespaas or bOQso*breaDag. 
QtrtcX'EuPSCss r. Isuail Khax 

l.lxS,8Aa 648 

14. - Charge of grievous hurt— 

Oommi/M for trial. A prisoner charged with the 
offeoco of causing ’* griorous hurt ” shoold be com* 
mittod for trial to tho Sessions Court Rco, r. 
AsTADcr Daooba ... 1 Bom. 101 

15, — Child. wife— Cul^yg Xomi* 
tide not omountiny lo mvri'r—CaMiing death hy a 
nuh and negltgent act—Raahneis and negligence— 
Penal Code, es. 304, 304A, 325, 33S— Husband and 



probably not so eompleto or with so much sexual 
vigour as on tho occasion when tho injury was 
caused. The modical eviilenee ivas further to tho 
effect that tho girl had not attained puberty, and 
was immature and wholly unfit for sexual inter- 
course; that under such circumstances sexual in- 
tercourso between tho prisoner and tho girl was 
Lkely to bo dangerous to lier, and to cause injuries 
morc^or less serious according to the degree of peuo- 
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SUHT — eontd, 

2. GRIEVOUS HURT— COTfef. 

tration eSectcd. The prisoner was charged mth 
(a) culpable homicide not amounting to murder 


that, in such a case, uhen the girl is a mfe and 
above the ago of 10 j*eara, and when therefore the 
law of tape does not apply, it by no meana follows 
that the law regards the niPe as a thing made over 
to bo the absolute property of her husband, or as a 
person outside tho protection of the Criminal law ; 
that no hard'and-fast rule can ha laid down that 
sexual intercourse with a prl under a certain age 
must be regarded as dangerous, and punishable or 
over that age as safe and right, hut that each case 
must ho judged according to its own individual 


knowledge, the decree of rashness or Diligence mtb 
which tho accused is shown to have actM on the 
occasion in question, he has brought himself mthin 
any of tho provisions of tho criminal law. Held, 
further, that, if the jury were of opinion (o) that the 
act of tho prisoner caused tho death of the girl, 
that IS to say, that tho act of cohabitation on tho 
part of tho ptisonet had the effect of rupturing tho 
vagina and so causing tho hsmorrbago which led 
to her death : (6) that tho act of cohabitation 
betueen a fully developed man liho tho prisoner and 
an immature girl like his wife was itself a thing 
likely to lead to dangerous consequence# , (c) that 
that act w as one of such a character as to indicate a 
reckless mdiflerenco to tho welfare of the girl or a 
Slant of reasonable consideration about what the 
prLsonor was doinz, one uhich the husband of the 


prisoner caused the death of a girl by a rash and 


10. Proof of grievous hurt — 

Pennt Cole {Ael XLV of JSGO), s» JJO and 32C— 
Ilfrnntnino in Aoiyifnl for ticenti/ d<iij3 — Pre^ump- 
tton The acrii''wl «t recharged uith causing griev- 
ous burl Tbe Joint Sessions Judge, relying 
apjvirentb »n criilcnco that the injurcil person 
ri mainr.! m a lioipitnl for tho pjwCc of luenty days, 
drew frnrn lhat circumstance alonn the infrrenco 
that bo win iliirin • that poruxl unable lo follow his 
iinlmary pursuits, and convicted llio aceusctl nnder 


HURT— ccTicW 

• 2. GRIEVOUS HURT—eoncld. 


a. 326 of the Penal Code (XLV of 18C0}. Rtid, 
reversing the convictions, that in tho absence of 
any evidence that the injured person was unable 
to follow his ordinary pursuits during the apace 
of twenty days, such an inference could not legally 
bedrawn Before a conviction can bo passed for the 
offence of grievous hurt, one of the injuries defined 
in 0 - 320 ot tbe Penal Code must be strictly proved, 
and the eighth clause is no exception to the general 
rule that a penal statute must bo construed strictly. 
Proof of being in a hospital for the space of twenty 
daya cannot bo taken as equivalent to proof of griev. 
ouafaurt. Quees-Rmpbess r Vasta Chela 

I. L. R 19 Bom. 24T 

17. Penal Code (Act 

XLV of I860), IS 304, 149, 326— Commitment 
for offenets of noting and eulpable homicide not 
amottniing to murder — Constructive guilt of mem- 
bers of nnlaieful assembly — Grievous hurt, uihether 
tl may be regarded as a minor offence or as 
tnvcdv^ lA the offence under s. 304, read with 
a. 140 — CoKincfion for grievous hurl on a trial for 


Penal Code S 326 can only apply to a porwa 
who does a substantiro act himself, namely, inlets 
a Uow which causes grievous hurt, ss defined 
IQ the Code. A person accused of, and charged fw, 
offences under ss- 14S and 304, read with *• 
Indian Penal Code, cannot, in the event of the 
charges not being sustainable, he convicted of an 
offence under e. 326. Indian Pepal Code. 304 


mson of their being members ot the uniawiui 
assembly, and of a person being killed in prosecu- 
tion of tho common object of tho 
SarotRaiv. EMFEBoa(lOOl) . 8 C. W. IT. 85 

HUSBAND. 

See COMPLAIXAST 1. 1*. R. 26 Calc. 330 
I. Il B. 14 Mad. 379 


5m .\b vTaiiEVT of Pkoskutiov. 


husband ANI> WIFB. 

See Adultery. 

Clc. 4e!> 

s,f Coxin.c Acx ."j.ns. ,53 

5e« Ditoboe Act. 
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mrSBAItD AND 

Sf' llMpr'trr — Cmxi’fAL CA^r^ — llr<- 

pAM>A>p\Virr. .... ,* 

B. I*. B. Bup. Vol. Ap. U 
7 Bom, Cr. BO 
E 1* lU 22 Mad. 1 
Sft HiM'f Law— Contiiact; 
l^r•^'A^p A>r) Wirr ; 

MArniAon ; 

Hr^TmTinN OP (’rtxji'o AL Rioirr^. 
Fff Ihvpi' Law — MA ivrrNA'sri: — IU oiit 
TO Maintet Av« r— \\ irr. 

S(e llrnT— <;RTK\nrA Hitt 

L Ia IL 18 Calc. 40 

S(f Jfni«ricTio\ — t’AVAFH Of JtRi^m«- 

— C'AVSEor AmoN 

I. L. IL 19 Bom, 310 
S<t KiDNAPriNQ I. Ii. IL 17 Calc 208 
Limit ATiov Arr. « 23 
I. Ii. B. 10 Bom. 714, 715 noto 
I. L. IL 13 AIL 120 


Ste Li'irr.ATiov Act. 1R77. Son tl. Art. 

33 . , I. L. IL 25 Bom. 044 

S<e Majiojicdam Law— Acknowleimj- 
strNT, Marruoc. 

Stt MAiRTEMAycr, Order op Criminal 

CorST FOR. 


See Marruoe. 


See Married 
s 8 


Womam'a rnctPfRTV Act. 

L L. B. ll Bom. 348 


See l’AR9t Marriage and Di'orcb Act. 
fl. 30 . 1. L. B. 18 Bom. 306 


See Parsis 


3 Bom A. O. 113 
I. L. R. 13 Bom. 302 
I. L. R. 17 Bom 140 
I. Ii R. 23 Bom 430 
I, Ii. R. 23 Bom 270 
I. Ii. R. 24 Bom. 406 


See Parties — Parties to &'’rrs — llcs- 
BAND AND IVlFE 


See Principal and Agent — Acthobitv 
OP Agents . . . Cor. 83 

W. R. 1864, 318 
L Ij. R. 16 Bom. 177 


See Res Jcdicata — Causes op Action 

I. Ii. R. 18 Bom 337 


See Restitution op Conjugal Rights 
S ee Succession Act, s 4 

13 B. L. R. 383 
I. Ii. R. 1 Calc. 412 
I. Ii. R. 23 Calc. 500 


See Theft . . .8 Bom Cr. O 

8 Bom Cr. 11 
1. L. R. 17 Mad. 401 


See Will — Construction. 

4 B. Ii. B. O. C. 63 


mrSDAND’AND WIFE-cotU. 

Sf* WirNFAS — ClML Cases — Pep.sont 
C oMmENTOB NOTTO re l\lTNr-SSES 

I. Ij. IL 18 Bom 488 

maintenance— 

Stf ExrcLTioNOF DrcRCE — A pplication 
FOR PsEcnioN, ANii Powers op 
Court . . 1. Ii. IL 20 Bom. 707 

- .. Bult for poflsossion of wife — 

See CounT-rrrs .\ct (\ II op l&7(i). 

L L. IL 28 Calc. 607 

1. Fartnorship as traders— 

AvtSorely from When a husband and 


0 W. E. 264 

2. . Antl-nuptlal settlement — 

lli/f, a mtnor—Setllemenl wO'Ie ly gaardinn — 
truvd t'f gunrdutn. Where a wife (a miror) sought 
to tnfono an ante-nuptial acttlcmcnt as againat the 
creditors of her husband, the settlement haurg been 
made and negotiated on her bcha'l by her father 


to cnfotced by the minor a;^alnst those third persona 
than It could bo enforcetl by her. had sbo been an 
adult and made the contract herself. It u uimeccs* 
sary, in order to otoicI an nnto-nuptial aettlement 
as against a minor wife and her children, where 
tbe conduct of the father who Lroucht about the 
marriage has been shown to bo fraudulent, to show 
that tlio minor was a party to the fraud. Poaoss 
V. Bcuii AND London Banking Co. 

r. I>. R. 10 Calc. 051 
3. "Wife’s equity to a settle- 

ment— /fffyW<niory—Si7Al lo bastard's estate— 
Kxeevlion of decree. 31, the widow and adnimis* 
tratnxofa bastard who had died intestate and with* 
out issue, recened a letter in 1811 from the Lords 
Commissioners of tbe Treasury, stating that they 
did not deem it expedient to take any steps for the 
assertion of the rights of the claim with regard to 
her late husband's estate. Previous to this, 31 had 
obtained possession of that estate, and two months 
before the receipt of the letter she had contracted a 
second mamage No settlement was made upon 


uei ijguisuyei lue piopeny : — uem, that the rights 
of her husband extended over the whole estate and 
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HUSBAND AND 'WIFE— confi. 


ment. TooLS'EEiiONE'r Dossee is Coiujeues 

H B. L. R. 144 

4, Deed of eeparatlon — Agree- 

merit not to molest hutband — of 4K»t A suit 
is not maintainable by a wife for an allowance from 
ber husband on an agreement, for which the sole 
consideration is a stipulation that the wife is not to 
communicate with or molest her husband, soch sti- 
pulation falling within the general rule that a deed 
of separation entered into by husband and wife with- 
out the intervention of trustees is void. Httqbes v. 
HcQBES 10 W. R. 250 

6. Principal and agent— .dgenc^ 

-~Aiithortti/ of xcife to pledge husband’s credit. 
Held, that the liability of a husband for his wife’s 
debts depends on the principles of agency, and the 
husband can only be liable when it is shown that he 
baa expressly or impliedly sanctioned wbat the wife 
baa done. In a suit by a creditor to recover from his 
debtor and her husband the amount of money lent 
by the plaintiff to the former on her notes of hand, it 
appeared that the defendants bad always Iiv^ 
together, that the wife had an allowance wherewith 
to meet the household expenditure and all her per- 
sonal expenses, and that the money had been Mr- 
rowed without the husband’s Imowledgc, and not to 
meet any emergent need, but to pay off previous 
debtSf and had been raised by successive borrowings 
over a considerable period, the debts having in- 
creased by high rates of interest. It was also found 
that \t had not been shown that the plaintiff looked 
to the husband’s credit, or that tho husband bad 
ever previously paid bs wife’s debts for her. Held, 
that, under these circumstances, no agency on the 
wife’s part for her husband bad been established, 
and that the husband waa therefore not liable to the 
claim. Gikdbahi Lai. v. CnawronD 

1. L. R, 0 AIL 147 I 

6. Plea of coverture — Separate 

property of K\fe — Suit on promissory note — 
Personal decree. The defendant, a married woman 
living with her liuaband, both domiciled in British 
India ond resident in Calcutta, where they had been 
married on 2l8t Slay 1366, and having property to 
which she was absolutely entitled under tho provi- 


turc. Held, that she u as liable to pay thoamount of 
tho protnia«ory note out of her own property, and 
the Court would, if neecsviry, make a personal de- 
cree against her. AnciiER v. Watkins 

8 B. D. R. 372 

7 Divorce— 5uil for rtuJlily of 

rnortKjj'— A'uiJ ?>»/ tpi/e against htuband~—COs/s of 
icift—Altmor\y—ilainfenar\(t—Suit Vttteeen ilaho- 


HUSBAND AND WirE— conti. 

ntedans—SIakomtdan law. The English law 
which makes the husband in divorce proceedings 


order was made by the Court adjourning the further 
hearing of the suit for one year, in order that the 
parties might resume cohabitation for that period. 
The hnsband desired to carry out the order of the 
Court and was anxious that his wife should live with 
him ; she, however, refused to do so, and only paid 
occasional visits to his house. The suit was subse- 
quently dismissed with costs. The uife appealed, 
and subsequently applied for alimony until the 
disposal of the appeal. Held, that, having regard 


8. Married woman's power to 

contract in respect of her separate property 
— IJonian and EnjltiA law, A mamed woman is 
capable of contracting In respect of ber eeparete 
estate. The doctrines of the Roman and English 
law upon the subject examined. 

Cbeityv. JzssEN . . 2 Mad. 883 


0 . 

— Jewels given 


Separate property of wife 
to wife daring eovertur^ Jwels 


CoDEif t>. Auenos & Go . - A.AiyuBiou 

• Custom pretaif- 

fny amoni7Jt Pofsi»/« to 


rith regard to special and costly cl^hw t'-‘ . 
dothesintended to be nom only on °Yh 

lions and ccrcmontesi presented 

Brwvn So 

fOWBOJI KirADIl . I. ij. iv. XO 
rarsi*-Orna- 

nents given to wife by her Jather.^ The 


, , 76 
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IIUSBATTD AT*T TCITE— fon/i. 


ISJ. . 


-- - man- 

eytnj trpnrriu frfpftiy ff %njf. Whfrr 
•tul »ifr »r** Imn? tpc*‘l}ifr, tn<l th«* Ii»t j>ro* 
r»ilr r>f h^rown nhSch th^ htiKlitind I* 5n poF»^««{on 
of i«il tn»ti*STK, liiiiTvi»v»*ion mutt con wilcmltn 
If 111* wifcV Hr h»« no Hpht lo p*rt with rech 
rropTrirwithom hcrconwnt. Soon* n*M I)o»% r. 
JoocrLKi'noiitGoorro . . 24 W. R. 274 


IS. - 


Lcyofj^— 2*iir- 

c)ut»f trilA vift'i Iryny. C, t mtmVl woin»n,wt* 
entitled, under her father’* wilt, to cerUin moDCr 
..,1. • e-^e 

the ■ ■ ■ ■ • • 

■nd ■ ■ ■ ■■ > B 

her' on her vole Biiu iK'iMiiiBi icieijii. tiiuie eu 
entitled, C borrowed from her bu-«b*nd the purchBee- 
money of cerUtn real yrojicrty. on the underatand- 
inp that the would paj' him back ruch nsone^' when 
»he obtained her lepa^. The conrejwncc of tuch 
frofcrtywai made to C, but not toher tenaratentc. 
CBub»e<]uent]y atdpned her lepacy by »le, and out 
of tbe money obtained by luch ar^ipument repaid 
her huaband the purchatc-money of the property 

I mrehaeed. Utld, that the contmioo by 0 of her 
epaey did not alter its chancter and conditiona, 
and that the property purchased waa her own 
ceparate property and waa not aobject to the debta 
or bablLtiei of her huaband. IlrEST r- Mcssooiub 
. . . . L L. lU 1 AU. 762 

14, - — Xe^oey— Pro> 

perfy purthattd uilh ttjcey—SaU in tx«ution cf 
rfeerea— ilijAf cf punhattr. C, a oamed woman, 
‘waa entitled, under her father'a will, to certain 
money “absolutely for her sole uso and benefit, 
free from (be control, debts, and liabilitica of her 
buBbaud,” and under auch will auch monoy waa 


reyance of auch property waa made to C, but not to 
her separate use. O aubaequently asagned her 


nUSDAND AND ‘WIFE— cent/. 

time of her marriapo In 1870, poMeswl In her own 
ripht of certain artlclea of honwhold furniture 
pren lo her by her mother. Since Januan* 1875, 
she had lir«l reparato from her hualMind, but tho 
fnmilsre remained In his hoQ*e, In February 1875 
herbnafaand mortpaped the property to B, without 
tbe plalntifl’a Lnowledpc oreonsent. InJanel875 
one KC B.n creditor, oLtaineil a decree agiinat tho 
huabaivtanil JJ,in cxeeution of which ho sclred tho 
furniture aa the property of the husband, and it 
remained in Court aubject to the aeizure. In July 
IB,,'* the'plaintifi instituted a suit m her own name 
In (rorer^to reeoeer the articles of famlturo or their 


plaintiff. The husband and wife were persons sub* 
ject to (he proriaionaof the Succession Act, a. 4, and 
the Rained It’oman’s rroperty Act, 1874- Ileld, 
(bat, under a. 7 of the Utter Act, (he suit was 


Harris. Earbis t 
PABU , , 

le. . 


EoTLAS CnUXDBR BAtmo- 

, L L. B, 1 Cftlo. 285 

. 4, 7, B—Ettevlion ef 

itertt ojairwf reporoU property o/ ici/e— Domieife— 
Ayeaey. The Slartied IVotnan’a Froperty Act 
<I1( of 1874} applies to persons haring an 
English domicile. Accordingly, the separate pro> 
perty of a married woman (whose husband’s 


her, and that, where such property was purchased 


Hprst . . . . L Ij. R. 1 AIL 772 

16. Married ‘Woman’s Pro- 

perty Act (in of 1874), 88. 7 and 8 — Swct»- 
«K>n Act (Xof-j$65), a. 4 — Action for trover— 
Wife againat liurhanJ- The plaintiS was, at the 
VOL n 


17. Execution ef document by- 

pressure and concealment of material facts 
— Trustee and cestut jue truat — Independent advice. 
Where a husband obtained the execution of a 
de^ by hrs wife, creating a charge over her 
separate property, by concealment of material 
facts : Held, that tbe deed was not binding on 
the wife. Turnbull & Co. r. Duval (1002) 

eO.W.N.809 

18, Suit for restitution of con- 

jugal rlgbt— 8ui( 5y an excommunicated memier 
of a eaate — Muaaalman Kharua community of 
Broach— Vuatom. The plalntid, an excommuni- 
cated member of tbe Mussalman Eharwa commn- 
luty of Broach, sued hia wife defendant No. 1) 

8 O 
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HUSBAITD AKT WlFS—eondl. 

for restitution of conjugal rights. At the time 
of their marriage, the particaneremembersof the 
caste ; hut aubseciuently the pkintit! was ezcommu* 
nicatcd from his caste. The defendant contended 
that she should not be compelled hy the Court to 
go and lire with him as his wife before the plaintiff 
was rc-admittcd into the caste * Utid, upholding 
the contention, that at the time of mamage ahe 
was not onlv a lilahomedan by faith but also a 
member of the Khanra community ; occupying that 
status, she married the plaintiff. It was, therefore, 
of the essence of the marriage contract that they 
married because they were members of that particu* 
lar community and they must be regarded as haring 
entered into the marital relation on the b.a«isof that 
status. Bai Jika V. Kiurwa Jika (lfK)7) 

1. Ii. n. 31 Bom. 366 

19. Implied authority of wife 

to pledge huabaud'e credit, whea rebutted. 
The presumption of implied authority on tho part 
of tne wife to pledge her husband's credit for 
necessaries may bo rebutted by proof of cireum* 
stances inconsistent with the esistcnco of such 
authority. Mauoueo Sultav SAtiin v Horace 
Bobissos (1007) . . I. L. n, 30 Mad. 643 

HUTS. 

5«« Tiled Hots. 

; right of tenant to remore— 

See Landlord and TENAKT~*BtnLDi5as 
071 Land, Riout to remove, and Com* 
PEN3AT10N for IjirROVEMEXTS 

14 B. Xi. R. 201 

seizure of, in execution— 

See Small Cause Court, Mofussil — 
Jurisdiction— Moveable Propertv 
8 B. L. R. 608, 610 note j 
512 note : 614 note 
2 B. L. R, A. C. 77 
See Small Cause Court. PRESiDENcr 
Towns — Jurisdiction — M o v e a b l e 
PROFERTY . . 10 B. D R. 448 

I. L. R. 28 Calc. 778 

3 C. W. N. 600 

4 C.W.ir.470 

HYPOTHECATION. 

See Account . 1. li. R. 85 Calc. 208 
See Civil Procedure Code (Act XIV 
OP 1882), s 257A 

I. Il R. 36 Calc. 870 

See Mortoage 

HYPOTHETICAL BUILDING SCHEME. 

See Land Acquisition Act. 

I. L. R. S3 Bom. 326 

HYPOTHETICAL DEVELOPMENT. 

See Land Acquisition 

. I, L, R. 33 Bom. 28 


IDIOTCY. 

See Hindu L'lw— I nheritance— D r- 

vesting op. Exclusion from, and 
■ PonrEiTURE OF Inheritance — I s- 

8ANITV. 

See Insavitt. 

See Registration Act. 1877. s. 33 (1871. 
s. 33) . . I.L.R. 1 AIl4e6 

L. R. 4 1. A. 166 

IDOL. 

See Civil Procedure Code. 1882, s. II. 

L L. R. 32 Calc. 102 
See Criminal Procedure Code, She* 
bait, s. Hi . 8O.W.N.370 

See Debutter. 

See IIiSDU Law — Endowment; She- 
baits; Worship. 

See Limitation . I. L. R. 32 Calc. 129 
See Limitation Act, 1877, s 7. 

8 C. W. N. 809 

See Processions. 

See Right of Wonsuir. 

LL R.31 Mad. 238 

' ■ - ' bequest to — 

See Hindu Law— PAB nTioN- A gree* 
MENT not to FABTinON AND RESTRAINT 
ON Partition . . 8B. L. B.60 

Set Hindu Law-Will— Construction 
or Wills— Bequest to Idol. 

2 B. L. R. A. C. 137 note 

_ dedication to— 

See lIiSUT Law— E sDOWiissT. 

gift to, and direction to estab- 

Ush— 

See Hindu Law— Gift— Construction 
Of Girts . I. L. R. 29 Calc. 280 

grant of letters of administra- 
tion for debutter property of— 

See Probate Act, ss 18-23. 

I. L. R. 12 Calc. 376 

joint ownership in right of 

worship of— 

See HiNDU Law— Partition— R ionr 

TO account on Partition. 

I. L. B. 17 Bom. 271 

offerings to — 

See ArrACHMENT— S ubjects or -Awach- 
MEST — OfFERINGS TO HiNDU DEITY. 

I position of— 
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ID 0 D — f f y • 


public worship of— 


S<t 


rrrKrE««IOX<. 

1. 1». 11,30 Mad. 186 
U n 34 E A. 03 


Tight of, to remove— 

CiML PP'*cEDcnE C*mr. * 11. 

10 C. W.N.606 

1. L R, 32 Calc. 102 


euit brought In name of— 

Sf( pAnrinx — P*r:Ttn^ m Srirs — loou 
Sfc I'wiNT— A mexhjiext or l*LAixr. 

E 1*11,10 AIL 330 


S<« P.cx JrDIC.»TA — P aISTIES— 
I'AnnEs on riitin UErnE^EVTATivtx 

0 C. W. N. 178 
suit for turn of worship of— 
LiMrTATio.x Act, 1877. Inr 131(1839, 
a 1, cu 1C) OB. I* IL 352 

• E I* It 4 Calc. 083 
E l*It8Cnlc.807 
o/ •«>< o/ 

tmrthipixr—Iiol, lotation o/— /.V/f7iOM «r<tru>ny. 


; ILEEOAL CONTRACT. 

Ste ConrivACi Act, ». 23. 

I — — _ Illegal diBtresfl — 

• See LiJttTATios . E 1*. It DO Calc. 141 

2LEEOAE GRATIFICATION. 

Xtf Petal Code, S3. ICMCo. 

See Pesal Code, s. 101. 

0 O.tV.N. 647 
See PcBUC StnvAST . 6 C. W. N, 332 
, 7B.1..R.448 

' 31 W. It Cr. 0 

E IaB. 1 AIL 630 
1 E I*. R. 4 Calc.- 376 

L Public Eorvant receiving 

money for aervlecs rondorod — Code 
(Act .XLV of ISCO), I. JGI. A person who receives 
money from others for the purpose or with the 
ohject of remlering any setnee to them Is guilty 
of an ofTence under s 101, Penal Code. In the 
msttrt-©/ N ajecwcddih . 4 0,^.17.708 

2. Attempt to obtain bribe— 

Petutl Cede, t. JGI—Aeimj for bribe. To ask for 


U'tapie 111 Hium _IUL juyi Auuutu u« viuuiaiiiy 


Iv C W I*. 

ILIXOAE CBSS. 

See Abwabs. 

^e« Cess 

5e« CoXTiucT Act, s. 23 — Illeoal 
C osTBACTs — I llegal Cesses. 


2. Payments in nature of rent 

in kind — Local euetom Certain payments which 
were not so much in the nature of cesses as of rent 
in Lind, and which were fixed and uniform and had 


3. Purabee — Coruiderahon for 

agreement. A purabee, when it is part of the cooa* 
deration for 
not in the n 
JCOGOOISQ 

SiRCAB 1 *A ■ 


clude.1 by declaring that A would rue and repent 
the rejection of jt Ifr/d. that the oSenco of at. 
tempting to obtain a bnbe %ra3 consummated. 
Eufress V. Baldeo Sahai I. Ii.B, 2 AIL 253' 

3. Non-commiesion of act for 

which bribe was given— Fenof Code, e. 161. 
The taking of a bnbe by a serishtadar to influence 
a Principal Sudder Ameen in bis decisions is 


ceivcsagraUficationasamotive for doing what he 
docs not intend to do, or as a reward for what he 
has not done,” is punishable. Qeeex v Kalee. 
enuKK .... 3 'W. R. Cr. 10 

4. ■ Money paid to obtain release 

of person wrongfully confined. 5Ioney paid 
for obtaining release of a person wrongfully confined 
by police officer cannot be regarded as lUegil gra- 
tiG<^tvoR, but as money extorted. AsnoY Kcsub. 
GuAKRABUTTV V. JaOAT ChaSDRA CnAKRABCTTr 
4 C. W. N. 765 

6. Taking bribe for inducing 

public servant to forbear to do certain offi- 
cial act— Fenaf Code, t. 162. A person who ac- 
cepts for himself or for some other person a gratifi. 
cation for inducing, by corrupt or illegal means, a 

8 o 2 
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ILPEGAIp GBATIPIOATION-concM, 

public servant to forbear to do a certain ofDrial act, 
15 pumsbable, not under a. ICl, but under a. JC2 of 
the Penal Code. Queen v. Obuoyciiotin Cdcckeb- 
Bcrri" .... 3 W. II, Or. 10 

0. Patwari talcing grain in 


o{ the Penal Code. QueE-n i ilonsooDDCts 

2 N. W. 148 


pawnga sum of P30<) towards tlic repair ol the 
Tjllsge temple £f<W, that the palel, being a publio 
serrant. bad committed an oQencc under a Hi ol 
the Penal Cede. Qceen-Ejitp.ess r.ArrA^t bj.v 
YaDA7ilio . . I If. B. 2IBom. 517 

8. -——Proper order on conviction— 
SenieTiet— Order tn ttiv-ni mone^. On a conviction 


ijAiX ClUllurAlJUiA . . .Ali V« . *». C*. f .« 

0. Peniand of dusturi "by Civil 

Court peon—Pefial Cede (Act SLV of J860}, 
s. l&l. A demand of duaturi fay a Qvil Court 
peon Uom the plaintiff, as a motive or reward for 
serving the summonses on his witneaeee without 


ILlfEQITIMACy-am/d. 

proof of— 

■fee Evidence — ( iMt f'AsES—lfisCEi 
luiXEOCS Doccmests — Petitions. 

1. L. B. 10 Mad. 33 
S'ee WiTNES'i — Civjt C.iS£S— P erso.’s 

COWFETENT OR NOT TO BE IVlTNESSEi 

ELB. 18 Bom. 46: 


_ - question of— 


5ee Execctios op Deckee— E xYcrno: 
BY or. AOIINST Bepiuse-statiV’es 

I. If. E. 2 Calc. SS; 
If. E. 4 I. A. 0< 


17 -W. B.42? 


Su P.ES JcDicATA — P arties — Sami 
Parties or tdeit*. P.EniESE-VTATJvE; 

I. L. K. 2 Calc. 321 
li.E.4X A. e€ 
I.If.B.4 All. 92 


Bight to bastard's estate— 

Ptfhtrtt-~yon-a$setUoh of claim Ijj Croien— 

•pel. It, the widow andadmiowtratrix of a bastard 
who had died intestate and without iwue,^ receiv- 
ed a letter in 1841 from the IfOrds Commissioners 
of the Treasurj- stating that they did not <iwm it 
expedient to take any steps for the j’V" 

rights of the Crown with tega^ IhfaS 

Uod'a estate. Previous to this, 21 
poKession of that estate, and two 
the receipt of the letter she had 
oarr-iage! Ho settlement «« “‘J®. K 
marriace. and since the time of the J®*”**?*'- 
aecond husband bad tad the f St 

iff’s richt to possession was disputed bj 


.1 

8,0. 9 0.-W.M. 547 

ILEEGlTlMAOy. 

See HiKDcr Law — Marbiase 
See SiNDn Law— Stccessiow. 

I, I* B. 3S Bom. 503 
Bet Husband and IPipb. 

JI B.1. 11.144 
■See IU.EGITI3JATE ChTEDBEN. 

Bee Mabomedah Law — Ackbowlkio- 

SlESt. 

See Maboiisdait Law— Imbbritaitcb 
L If. E. 50 Calm 0S 


wouiu^ oe 184l‘from assert- 

atlf bad a 
against the 

. , ' RSEUUS 

2. 

65). « 2^i- 

. ■ 5 wai of one 

• and exceu- 
eneral bad 


the^document was or was 


See Mabbzaqb. 


oqI her wui- 


DIGEST^Or^CASES. 
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ILl,rOITrMACY-f7.-c’^. 

tb* A>3niiniitntor G<‘nml woplJ !•? fntjlW to 
Jrtlm of »<lminl»»r*lion tindrr n. lo, Act XXIV 
of Ip'll, »nff lh*t it IT** not to tn*le 

GovcTOTsicTit k r^Tty to the »utt. ^cmUc I 
The Admmiitntor Gcnml would h»re been , 
entitW to aprily for letters of xlminislnitlon i 
onrler s. 221 of' Act X of IP'"."* lltMELLO r. I 
BnorctrroT . . . 112hZ^ILAp.O . 

ILtiEOiriMATE cniLDHEN. 


S<e llixnr Law — 

iMicniTATcr — iLLtomjtATC CniL* 
one:*. 

MARrtlGE — VlLiniTV OR OTHERWISE 1 
or Marraiqc 

7 C. W.N. 010 
3 B. L. lU P. C. 1 
S<t IIiSDC Law — Partttiov — I tiaiir 

TO rAETlTI0^ — iLLEOmMATE Clllt/- 

DREtc . > 1. 1*. IL 12 Atad. 401 

See Maixtexaxce. Order or CmuixiL 
CorRT AS TO , L L. n. 18 Bom. 468 
Hi.n.ie Mod. 401 
I, I* n. 16 Calc. 781 

— custody of— 

S<t JlArjiuoE, Kclutv or. 

L 1*. R, 35 Calc. 381 

HiIiUsthations to sections of 
ACTS. 

Ste CoKTAAcr Act L It. B. 1 All. 487 
22 W, R, 367 

Ste ListiTATioK Act, 1877, s. 20. 

L I* R. 7 Calc. 13 

IMlIORAli TRANSACTIONS. 

See CoxTRACT Act (IX or 1872). 8. 23. 

^I. Ii.R,32 Bom. 681 

IMMORALITY. 

iSee SECcaiir roa Good Bebatioitr. 

L L. R. 30 Calc, 368 

IMMOVEABLE PROPERTY. 

Ste Appeal ix Csimixal Cases — Cbimi- 
XAL rSOCEDlr&E CODE 

L L R, 28 Calc. 724 
Ste Attachmest — Subjects or Attaco- 
MEXT — Property axd Ikteresi ik 
Property op Various Eixds. 

LL.R.11 Mad. 183 
LL.R.14 Aa SO 
. See CiriL Peoceddee Code, 1882, 8. 

. 16 (if) . . LL.R.26Aa603 

j See Compromise L L. R, 85 Calc. 837 

^ee Cbimjxax Breach of Trust. 

L L. R. 23 Calc. 372 


IMMOVEABLE PROPERTY— cenfi. 

See DoMiaLE . 1. Ia R, 32 Calc. 631 
See Fi'iiert, IltoiiT or. 

L Ia R. 20 Calc. 446 
Set Hixnr Liw . I. L IL 33 Calc. 23 
Ste JunisDicTiox I. Ia R. 82 Calc. 602 
See Letiem Patext, Art. 12. 

L a R. 28 Mai 216, 487 
See Limitatiok I. a R. 32 Calc. 458 
See Limitatjox Act, 1877, ss 3 axd 17. 

I. a R. 27 AU. 462 
See LiJirTATTOx Act, 1877, Art. 144— 
luMosEiBLE Property. 

See Muxsir, jURisDicnos or. 

L a R. 2 AIL 608 : L a R. 19 Calc. 8 
See PossEssiox, Order or Crjmixal 
Court as to — Cases wmen the Ra- 

CJ5TRATE CAX DECIDE AS TO POSSESSIOX. 

l.aR.11 Calc. 413 
l,aR.12 Cole. 637 
I. a R. 18 Calc. 178 
I. a R. 16 Cole. 527 
I. a R. 16 Calc. 513 
L a R. 16 Aa 394 
I. a R. 23 Calc. 80 
3 O.W.N.148 

See PossEssio.x, Order of Csimotal 
Court as 

LiEEunooD or Breach of tbe Peace. 

L a R. 28 Calc. 416 
BisrossEssiox by Crjmixal Force. 

6 C. W. N. 874 
See Power or Aworsey. 

I. a R. 35 Calc. 854 
Ste Beoistratiox Act (III op 1877), 
8-17 . . I. a R. 28 AIL 277 

Ste Sale for Arrears or Bext — Set- 
Tixo ASIDE Sale — Gexeral Cases 

L a R. 20 Calc. 1 ; 459 
See Sale ix Executiox op Decree — Im. 
MOVEABLE PROPERTY. 

I. a R. 1 Aa 348 
8 Bom. 64 

See Secupity tor Costs — Suits. 

7 B. a R. Ap. 60 
See Small Cause Court, Mofussil — 
JURISDICTIOX — IsniOVEABLE PROPERTY. 

' I. a E. 21 Bom. 387 

See Small Cause Court, Mofussu— 
JURJSDICnOX— SIOVZARLE PROPERTY. 

See Small Cause Court, Presidexcy 
Towxs— JuRiSDicnox — Immoveable 
Property, Becoveby of. 

See Small Cause Court, Presidexcy 
Towxs — JuRisDicnox — T itle, Ques- 
Tiox or . L L. R. 16 Bom. 400 
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IMMOVEABLE PROPEBTY— w«c.V. 

Set Special or. Second Afpeal — Small 
Cadse Cotot Suits— Immoveable 
pROPEr.TY L L. B. 19 Mo^ 103 ; 320 
6’ee Specific Relief Act. s. 0. 

I. L, R. 12 Bom. 221 
I. li. B. 18 Gale. 80 
I. L. R. 10 Calc. BB4 
X. L. R. 13 Mad. B4 
I. L. R. 13 Alt 637 
I. L. H. 23 Bom. 073 
S«e Trespass . I. L R. 30 Calc. 28 


. dlBpoBsesaion of — 


See Limitation Act, 1877, Sen. II, ART. 

165 . . r. X.. R. 26 Alt 343 

See Possession, Order op Criminal 
Court as to — Dispossession by Coi- 
jiiNAL Force. 

document relating to or creat- 
ing charge on, or interest In — 

See RE018TP.AI10 N Act, J877, ss. 17 and 
40. 

suit to recorer posseeslon of— 

See Document . I, L. R. 30 Calc, 433 


transfer of— 


6’ee Li3 Pendens . 11 C. "W. If. 828 
IMPARTIBLE ESTATE. 

3ee Basuaka Grant. 

See Ghatwali Tenure. 

1.1-.R.22 Calc. 160 
, See Gbast— Construction op Grants. 

I. L. R. 17 Mad- 160 
I, L. K. 30 Calc. 20 
I Stt Hindu Law— Alienation. 

I. L. R. 27 Mad- I3I 

Stt Hindu Law — 

CUSTOJt— 

iMPARTIBILIXr J 
PRIMOOBNITUBE. 

L I* B. 29 Calc. 343 
I. L. E. 27 Alt 203 
Ikbebitance— 


Impartible Pkopebty. 

PAEwnoK 1. 1<. R. 30 Calc. 481 


See OuDB Estates Act (I or’ 1869) 

6 O. W. K. 602 
-See Sale . . I. L. R. 27 Mad. 19I 

See Succession . I* R. SOX A. 100 
See Transfer op Pbopebty. 

Jj. R. 28 X A. 46 


IMPARTIBIiE ESTATE— 

— - succession to— 

See Hindu Law — Succession. 

X li. R. 32 Mad. 429 

■ .■ - - ■ , Suceeuion Certt^entt 

Atl {YII o/ ]8i9) — Svtce»$cr tt> inpariiUe 
Diniifufdrt pot «iti‘t?e(l to rtcortr dehli due la hi* 
7 )r£</'fce<Mf iri'tAouf a ecHipcate under iht Act. Tho 
successor to an impartiLlc estate « not a co-ownet 
nith his predecessor tn tho moneys due to tho 
latter before iua death. He derives hij title to such 
debts only at the death of his prcdecc«'ior, as part 
of such pfcdccessot'a effects, and cannot recover 
litem without obtaining a certificate under Act nl 
of ISS9. 7lie rule of succession in iropartiblo 
estates is based on a theoretical co-parcenary and 
not on any actual unity of interest between the 
predccess ’ * ’ - i »i •- 

communi 
purpose c 

other puiiwso uiiatsuett'!, j«e i luujiuit 
/. L. It. 2i J/fld. 397, referred to. Observations 
of Sankaras Naiii. J., in Xachhppa ChetUar 
CAirro^souii Soteler, I, L. It. 20 J/aa •<53, 
considered and not followed. Kali Krhhna Satlar 
Y. Po^huMlh D.b. J. X B. 31 CoU. 224, not fc * 
loweA Ba JAM or Kalauasti i*. Acme ou f 1905) 

X X. R. 80 Mad. 464 


IMPOTEirCE. 

Set Hindu Law— SIarkuoe— H®* 
STRUNT on, OB DlSSOWJTlON OF 5^ 
BtAQE . . XXR.1AII.649 

S,t 3I.Mi.ot . I. L. E. W S"”*- «3I1 
IJlTRlSOlfMENT. 

«„AM(:sT . J.l.B.12Bot..40 

See Bombay District 

1SS4.S. 49 . XXR. 18 Horn. 400 

Stt Compensation-'^imisal Cases 

•i,i,;E®a2oiio:i|9 
I. X B. 10 Mad, 2S8 

See COMFENSATION-^IMINAL ^ASK— 

To ACCKH. soi 

XXE. 21 Calc. 070 
X X B. 22 Calc. 586 
XXR.18 All. 00 
X X R.10 

5 0. TV. 1^^.213.214 

See Contempt 

Ceneealli . J j^^XeEom-JSa 

See Contempt of Court— 

^ * T T "R 35 Calc. 1086 

Stt Contract . X L. B. oo 
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lMrRI80XAIENT-<“fm»;. 


lAirniSONMENT— fwW. 


Srr CntMiXAi, rnocrnrni: Cort. « 370 (J) 

E L. It. SI Cftle. 083 
Sf( I)rni:«n . L li. It. 1 Calc. 330 
Sff ExrcTTiox or Drcnrr— ErrrCT or 
CnA\ot or Law rrxni’^n Exru-nox 
I. li. It. a Bom. 14B 
‘St< rAL.«c I'lrnt'oxwE^T. 

.'><« I^«OtVE^T .\CT. ' 60 

I. L. It. 17 Calc. 200 
S€e MAivTE’SA'sm, OnOEn or rnixiisAL 
CoiT.T AS TO E Lk It. B Mad. 70 
E E. It. 0 All. 240 
E E, IL 22 Cale. 201 | 
EE IE 20 Mad. 3 i 
EE IE 26 Calc. 201 


S<t I’An.WA\s Act, s 113 I 

EE IE 18 Bom 440 
E E It. 20 Mad. 385 
EE IE 20 AIL 05 I 


Ste nicnt or SrtT — Torts. 

3 A^a 300 


Ste SC^■TE^CE — IsirRlSONltEVT. 

S« tViurriNO . E E IE 18 Bom. 357 

In default of payment of com. 

penaatlon— 


See CoMfESSATtON-^iJUSAL Cases— 
For Loss on Isjcrv cacsed ar 
Orre^cE . L E It. 26 Calc. 184 


. in default of payment of fine — 
See Cattle Trestass Act (1 w 1^^ 
s 22 . . . 6 C. W. If. 32 

— - nature of— 

See Civil Pbocedcbe Code, 1882. s. 350. 

11 C. "W, N. 740 

1. Period of imprisonment of 

Jud^menEdebtor — CtvtlJ’rocedure Code,lSS2,». 
342. The Court cannot fix any period for tho 
imprisonment of a judgment-debtor under Ovil 
Procedure Code, a 342. Sdbudbi r. Sixoi 

E E B. 13 Mad. 141 

2. Civil Procedure 

Code {Ael XJV of 1S82), « 342 — /mprwonmeBi for 
dthl — Period of impruonmenl—Jurtedtelion. Tho 
Court cannot fix any term of imprisonment for a 
debt under a. 342, Civil Procedure Code, when 
committing a debtor to jail Subudht v. Stngi, 
1. L. B. 13 Had. 141, followed, Scjaw Bibi 
v. Saoab Makdal(1900) . 6C. W. W. 146 

3. — Simple or rigorous impri* 

Eonment — CiinJ Procedure Code {Act XIV of 
1882), ». 359 — Omission to specify the nature c/ 
<A« imprisonment irhen passing order tinder s. 359 
— The pouer to subsequently declar* ti to be rigorous 
—J uritdiclion — S. 6J2, Cinl Procedure Code. The 
imprisonment ordered under a 350, Civil Pro- 
cedure Code, may be either simple or rigorons, 
but the nature of the impruonment must be ape- 


rifled when the onler is made. CoremmeBf t. BoAhtfi 
Charan Ash, JS If. Jl Cr. 3, referrctl to. When 
the Judge in pacing orders under a. 359, Civil 
Prccetlurr Cmlr, omits to state whether the im- 
pri«onment awanletl is to be simple or rigorous, 
ft mu«t be taken to l>c simple Imprisonment After 
the Judge has made an order under a. 359, his 
posrer under that provision of tho law is exhausted 
an<l he has no jurisdiction subsequently by an 
administrative order pa.ssesl without notice to the 


Matiioo Sahoo (1007) . . 11 C, W. If. 740 

IMPBOPBH QITESTIOIfS Ilf CROBS- 
EXAMINATlOTf. 

See Defasiatiox , E E B. 33 Calc. 376 
IMPBOVEMENTS. 

See Bexoal Texaxcy Act, a. 29 (6). 

11 C.W.N. 62 
See Civil Procedcre Code, 1882, s. 
244 — Qcestio.ss is Execdtios or 
Decree . E E. IE 26 Mad. 601 
See C0.SIIARER5— Sms BV Co-shabers 
W 3TU ntSTECT TO TOE JolST PbOPERTV. 

EEIl.2BCa]e. 223 
See Lasdlord asd Tesast. 

E E B. 29 Som. 680 
See Lasplord and Tesast— Bpildisos 
os Land ; Rioiit to rexiove, asd 

COJIPESSATIOS TOR ImPROTEMESTS. 

See Malabar Law. 

I. EB. 26 Mad. 638 
See Mortoaoe— .VCC0UST9. 

-See Sale tor Arrears or Revesce — 
Protected 1 escres 

I. E B. 3 Calc. 293 
E E B. 8 Calc. 110 
Set SdALL Cause Court, Mofussil— 
JuRisDicTios Rest. 

EEB.24 Mad. 353 
See Trust . E E B. 11 Mad. 360 
L Occupierof landwitbouttltlo 

—Right to eompensalim for improvementa. Where 
a person had held a property on a false title, and tho 


Ste Furzuso Ali Keas r. Aka Ali SlAEOxtED 

3 C. E B. 194 

2. — Calingula constructed by 

Government — Xeeessary effect to cause ualer 
to food plaintiff's lands— Rights of Goiwimenl 
i» coR«cf«tB» wfA fA« distribution of inzlrr Lx- 
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miVfl/i'on Act {XT of 1S77), t. 24 — Continuing 
uTony. In 18S2 a cnlinguU was constructed by 
Government for tho purpose of roducii^ the 


ago channel was formed by Government to carry 
off the surplus Water. Plaintiffs contended that 
the drainage channel was not suflicienl to cany 
off the water and that tho water which flowed over 
the cahngula stagnated on their lands and made 
them unfit for cultivation. They prajrcd for a 
mandatory injunction directing that tho calingula 
bejhiocked up. 2I<U, that they were entitled to the 
rehef claiia^. Government have tho right to 
distribute the water of Government channels for 
the'bcncfit of the public subject to tbo rights of a 
ryotwari land-holder, to whom water has been 
supplied bj’ Government, to continue to receive 
■uch supply as is sufheient for hia accustomed re- 
quirements. But the rights of Government In 
connection with the distribution of water do not 
Include a right to flood a man’s land because. In 
the'opbuon of Government, the crrctioo of a work, 
which has this effect, is desirablo in connection 
with the general distribution of water for the public 
benefit. The fact that the opening of the calingula 
was necessary for the protection of the tank, and 
the fact that there was no neghgeaeein the eon- 


construct the calingula in question. It would be 
for Government to show that they could not cjer- 
ciso^their statutoiy powers without injuring the 
plaintiffs’ lands. The position of persons acting 
under statutory authority discussed. IfcM, also, 
that the injury was a continuing one and that tbo 
suit was governed by s. S4 of the Limitation Act 
and was not barred by limitation. SaNKanavA- 
ziiVELU PaUii v. SECSETasr of Stite for Ivdja 
1905) . . • . I. Ifc R. 28 Mad, 73 

3. 'Water-courae — Conitruchon of 

new channel — Prior to eonslrvction toaler fiomd 
naturally or percolated xcitTiout definite course — .Un- 
ierial aUeration, Plaintiff sued for an injunction 
to restrain defendant from making or using a 
water channel. Prior to the construction of tho 
channel, all tbo Water that flowed from the defend- 
ant’s land on to tho plaintiff’s found its way 
there by natural flow or percolation and was 
not carried down by any definite water course. 
Tho efiect of the channel was to collect water, 
which ’formerly flowed from a large tract of laud 
at different points in a definite channel and to 
throw it all into a particular part of the plaintiff’s 
channeL Held, that plaintiff was entitled to the 
relief sought. Even though no greater quantity 
of water might eventually be carried into plaiittiS’a 
channel than bad hitherto run into it, the new 
channel effected a material alteration in the mode 


IMPROVEMENTS-eoncld. 

of the passage of tho water from tho defendant’s 
land Into that of Iho plaintiff. Such a change 
plaintiff teas entitle*} to object to. Vsysataoiri 
r. SIcDDWKnianvA (1005) . I. L. B. 28 Mad, 16 

INAM. 

See Act or State. 

I. li. B. 11 Bom. 235 
See Bomb iy Revesee Jcrisdictios 
Act, b. 4 . I. L. R. 18 Bom. 310 

See Orast — Coxstbpctjd.s of Grists. 

4 Bom. A. 0. 1 
11 Bom. 162 
I. Ia B. 0 Mad. 307 
L.R. 13 1. A. 32 
I. L. R. 10 Mad. 1 
, I. li. R. 28 Mad. 257 

See Grast — RE sciimos on Revoca- 
tion or Grist. 

^I.L.R.14 Mad. 341 
See Inam Commissioner. 

See Inaudar. 

See JaainR. 

JcRisDtcnos or Civii; OorBr— 
Rent and Bevesce Scits, Bombay. 

11 Bom. S0 

See Limitatios , I. L. R. 37 MaA 10 


Ste Partition— R toiTT to pARrmos— 
Geneiuelv 1. !>. R. SI Bom. 468 

1 T. T> OT TtAvn 9159 


See REscMmoN— ErrEcT or Bescmp- 
TioN . . . • 1 Bom. 22 

I.lAB.8Bom.419 
1. L. B. 10 Bom. 112 
LIi.B.11 Bom. 285 


See Service Tevvbs. _ _ 

I. Ia R. 17 Bom. 4S1 
Ia R. 20 I. A. 50 



S„ R,o«T o, » Emo„. 


ment 


I Ia R. 8 MaA 249 
I. Ii. R, 15 MaA 284 
I. Ia R 20 MaA 454 
I. Ia R. 21 MaA 47 
LIaR 22 MaA 204 
I. L. B. 38 MaA 47 


Go^rnment and a fresh 


grant in laiuui ii 
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IITAM— rpv’J. 


IKAM COMMISSIOITEII— 


|»T«on* mdM in IVp litlfMiml. ]t «li«!innpxrs 
thp in*tn fmra the pfTcr. ronrtrt* It Into ordin»rT 
jToi'»TtT »rKl nWiw^ the rerfmorarr n^htii of 
the Crown in thp jnum. but dor* not confer on 
the p»T»on« n*Tn«l in the tUle.dro*! •ny npMa 
in drrop»tion of thn^ po««e**o'n'r other yrtpon 
in the inam at the time of the m?raneh)*etnent. 
Caee law 0on»ii5rTT<L .YnrojwM T CAeoTofnmein, 

J h. r. iO .'forf. ], ■j‘pmvr>L («mnMi»ya* T. 
Aop'flleAi Ayv^r, I L. tl. k 6 Had. 3i9, opproml. 
A Himin *»<low cannot «limite i■eyoml herown 
life-ticie remce inam enfr»nehj*eil in her naine 
ctider M*tlr** Act IV of 1?<A Ihsaiia LAK*n 
wirinii r. ItoMumEnrirauJ CiuiAwatTA (1907) 
LL. 11.30 Mod. 434 

2. Enfranchieement of landa 

framing — ra/ra«irAi«e”i(<ir, "O rtninfiton nnrf 
fnt\ ynt^i—Airtrit njkl centred 

ly, ran be inAmbd or ronrryed — of limt 
doer no* rAonje thirarUr of ftaU. Where n 
fernce mam, which con«i*t* of Und and not 
the awe^'ment only thereon, u enffanchi«cil, 
rueh enfranchisement only «lie*nnexee the land 
from the oflice and conten* it into onlinarj pro- 
tyrty releasing the reversionarj ncht of the Crown 
in the mam It has not the ellect of a resumption 
and fresh grant so as to aOect the nght* of other 
penons existing at the time of the enfrancblee. 
ment. Pinjala tnl^hmiptlhi r Bommiftddtpottt 
Chalamaiytit I. L, CO JM. ■iCJ, ne/ermf 
to. A per*on holding projicTty adwsely lor 
lets than the statutory period, acquires, as against 
erery one hut the true owner, an interest capable of 


statutory penod, conrerted into an absolute 
estate. 3Iere lapee of time will not change the 
character of such estate, in the absence of endeoce 
to show that she claimed an absolute interest in 
such properties. Subbsboya Chetiy e. Aiyas- 
VTAUi Aiyab (1908) . L Xi. R. 32 Mad, 86 

T INAM COMMISSIONER. 

Set IsA3(. 

Set IXAUtlAR. 

See JrBisDicnox of Civii, Coobt — 
Rekt akd Retexue Suits, Boiibay. 

I. E. R. 13 Bom. 442 

rent fixed by — 

5ee Masbas REOTXiTios XXV of 1802, 
s. 4 . . I. Ia R. 16 Mad. 34 

Set Madras Rest Recovery Act, s. 1. 

I. E. R. 16 Mad. 40 

L Certificate of, effect of— Afoif. 

Beg. IV of 1831. The certificate of the Inam 
Commissioner does notafiord conclu^re evidence of 
the title of the person to whom it was granted, dot 
is his decision one over which the C^nl Courts have 


no jDTiwliction. Ills duties were not of a Judicial 
character, but he was anthorircil to deal with those 
in ros*e«.«ion of inams on certain terms varying 
with the nature of the holding which incidentally 
he WAS to determine, but for the presenbeil purpose 
onh, the nature of the title by which the ]<eTSon 
whom he found in |■o•scs«lon acltwlly held it. 
.9«a</dramiir(i .Vudu/i v. I'of/imiyali Ammal, ] 
Mod. /df, distinguished. VissirrA r. IUmajooi 
2 Mad. 341 

2. Effect of decision of— 

of mithy tMmd>}r against Gonmnenl of^etr infnng- 
rffci»iofi. The Inara Commii'ioncr’s decisions, 
under Act XI of 1852, on matters falling within 
his junwliction, are final, except when and as 
tnodified by an apml to Government in its Judicial 
capacity under the Act, and binding not only 
upon the inamdar, but upon the Government itself 


under Act XI of 1852 the 


10 Bom- C. 471 
In an enqmiy 
Inam CommUsioner, on 


E E.R.2Bom.628 

INAMDAR. 

See Bombay Lakd Revesdb Act, ss. 

65, 8C . I, E. R. 16 Bom. 686 
Set Bombay Laxd Revenue Act, s. 216. 

I. Is. R. 18 B^m. 625 


See Eniiaxcejient of Rent — Rioirr to 
ENHANCE . . 8 Bom. A. C. 23 

' I. E. R. S Bom. 141, 348 
I. E. R. 17 Bom. 476 
EIa R. 29 Bom. 415 
Set Forest Lands E E. R. 28 Mad. 69 
See Grants . E R. 29 Bom. 480 
3ee Inam. 

See Inam Commissioner. 

See Jurisdiction of Civil Court- 
Customary Payments. 

I. E. R. 16 Bom. 649 
5e« Landlord and Tenant — Eject- 
ment — Generally. 

E E. R. 19 Bom. 138 
3ee Landlord and Tenant — Native or 
Tenancy . EL. R, 17 Bom. 475 
See Land Revenue Code (Bom. Act 
V of 1879). 
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IIT AIAD Alt— CiTn fj. 

land rcTcnue, the amount or incidence of it as 
anthorized by Covemment Ls too high, having 
regard to the nature of the sod and quality of his 
land and other like considerations, the objection is 
one purely and simply tosuchamountor incidence. 
But if, nithout questioning the legality or pro* 

pnetyoftheamountonncidcnceperw.ho asserfsa 

I. L It. 10 Bom. 112 right indcicndcnt of and hacing no relation to it, 

I. Xi. B. 11 Bom. 2S6 such as a right to ]wy a certain fired amount 

annually under a contract between him and tte 

tenants under — inamdar, ho cannot bo said to object to the 

See Likoloiu} axd Tescst. amount or incidence of the aoacssment. Korean 

I.Zj. R. 20 Mad. 602 such a tenant be said by h-s objection to object 
to tho salidity or effect of the notification of 

!• Rights of common- Unless the surrey or settlement under tho 3nl head of cl. (6) 

terms of his inain grant authonzo an inamdar to of s 4 of the Bomhny Revenue Jurisdiction Act 

encloseapicccof landusedimmemoriallyaspasture (X of 1876). “ Objections " in 8.4, cl. (6), of tho 
ground by tho inhabitants of his mam niinge, ho Act ran bo raided by a suit or in defcnco to a suit, 

cannot do so at will merely by virtue of his being an Lakshman' i*. Covisd (1901) 

inamdar. Visuvanath t‘. Makcdaji LL. B.28 Bom. 74 

I. Xj. R. 3 Bom. 147 4. . — Damame Sanyasi 

2. ■ Arrears of assess- and Cosavt ZunJhaU—KaJim nneiott hal*— 

nenl — Occupancy tenant — Purchaser from the occu- Esehcnl — Corporate lody—Fluetuatiny eommunilies 

paney ItnanI — Decree for asiessmeni— J/oney* ^Duty of the Court, if postible, lo find legal oriyin 

decree ayainsl the occupants — Charge on land. The of txtdiny faet^. The plaintiffs, who«o title as 

S laintiff, an inamdar, sued to recover assessment loamdam of a village dated back to 1763, sued, on 

ue for the years 1893-96 and 1896-97 fromdefend* the strength of tbcir title as inamdars, to recover,, 

ant Ko 3, who came in as a purchaser from the onaceount of certain haks, a sum efmoney, which 

original occupancy tenant on the 6th Apn! 1899. they alleged was due to them and was 

The low er Courts passed a personal decree against taken by the defendant. The defendant 

defendant Ko 2 for the arrears of asse«smcnt. that the haks were Kadim (ancient, that is, wmeu 

Htli, that defendant Ko. 2 was not liable, smec an came into existence prior to the inam P**** ®* 

inamdar suing for assessment was not entitled to a village to the plaintiffs’ ancestora) and had es* 

charge on the lands, but only to a money decree cheated to Government. The Court 

against the occuiiants. ^afann v. SailAaram,(/8W) the claim. On appeal by the defendant ; • 

P J. 6S, followed. ViSAYAK v. Labshsuk (1904) confirming the decree, that in order to make out 

1. 1,. R. 28 Bom. ©2 ‘ - 

3. ' Bombay Jtevtnue 

Jurisdiction Act {X of 1S76), s, 4 (6 ) — Occupancy 

tenant —Claim by the fnafniar to reeoier assessment ' 

accordinj to the suriey rates — Tenant selling up 
fixed assessment — 06/ec<i‘ons under s 4 (i)— Ciwf 
Court — Jurisdiction. The plaintiff, an inamdar, 
sued to lecover from the defendant, an occu]>ant, 
the as-<e«sment of the lands held by him m accord- 
ance with the survey rates. The defendant con- 
tended, among other things, that under certain 
Maphiistawa Kowlsheld by him, he had acquired 
the right to hold the lands permanently on iwy* 
ment of a fixed sum as rent. Plaintiff contended 
that b}- virtue of s. 4, cl (6), of the Bombay Revenue 
Jurisdiction Act (X of 1870) the Civil Court was 
precluded from entertaining the defendant s 
contention. Held, that cl. (6) of s 4 of the Bombay 
Revenue Jurisdiction Act (X of 1876) present^ 
no bar to the hearing by the Civil Court of the 
contention set up by the defendant. An objection 
to come within 1st head of s. 4, cl (b), of the Bombay 
Revenue Jurisdiction Act (X of 1876) must be 
*' to the amount or incidence of any assessment 
of land revenue” itself and as such, in other words, 
apart from the question of any other and in- 
dependent right, if an occupancy tenant complains 
that though he is bound to pay the assessment of 



INAMDAR— coflfi. 


See Madras Rext Recovery Act, s. 1. 

I.L.R.7Mad. 202 
LLR-SMad. 951 
I. X.. R. 16 Mad. 40 
See REsrMRTios — ErrECxoP RrstiMr- 
iiOK ... 1 Bom. 22 

T T. T> Q TtrtTM Alft 
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DIGEST or CASES. 


( USl ) 


1 T« A MD A H— f pr el f 

pTint l« to U»t iJurtns thr term of It* px5«tcn«‘ on it« ' 
d»*»<‘lution a ntniUr rr«ull \MirTT th»Tt? 

hn* l-rrn ft tiMf txtonihnR o*fr ft \ 

Jons i*ooo* of >c»t* »l I* tbo fJntr of tbf* t'mul. 

If fof'il'lr, to fitfl ft Ipc» 1 onpn to tho rti<tins j 
f»et* SrmtTAnx or faiATc r HAihATRxn Ham . 
(Ifxii) L Ii. lU 28 Dorn. 270 

6. — Lnn'I iitrtnu^ ] 
Code (/Jomboy .-lei 1" of 1^70), i Si— grantee of ^ 
i?ovof fhrire of refenve or of eoit — .Virtft | 

^fif.oticmenl of r»itl — ^A<fi Itndt—^ontfactmat 
rilition — I'Mye of the loenlily—Unhonfemtnl to It | 
jii’t and rcntnnnhie. A p»nt to ftn Inamtiar may i 
lie nthrr of the Royal aharo of rovenue of of the [ 
foil : ti«l onlmanly it i* of the f<'fTnrr cl<**cn|>tion , 
anil the Ijunlrn r(**t* on tbo InamiJar to «hoir that I 
Ilf I* an alicnoe of tlif aoil. \Micro an tnanxlar 
I* ahfnoc onh of thf land rovonur, then hi* tula* 
tion* toiranl* thnvc, nho hoM land uithm tho arfA 
of the Inam pant, vary accordme to certain well. 
rreocRizod pnnciplc*. If the holdinjj na* created 
pnor to the prant of the Inam, then the InaimUr 
as auch ean only claim land.rercnue or aa*e<5ment ; 


tenants in poaacasion of them, cren if only a pantee 
of rciemic. With rcapeet to the latter class of 
hoMmp. direct contractual relatioai noukl be 
cttabli*hcd betirecn the Inamdar and the holder. 
If no such contract can bo prored, tccourao must 
l« had to s. 83 of the Land Rerenuo Code (Bombay 
Act V of 1879). In the absence of aatisfactory 


an Inamdar to enhance rent of Miras land, it must 
be determined whether uhat was paid uas rent and 
whether tbo Inamdar has a right to rohance as 
against une, nho holds on the aamo terms as the 
defendant does; the test is whether there has 
been any and what enhancement according to the 
usage of the locality in respect of land of the same 
description held on the same tenure. Rasya p. 
BaLKSISHKA GA^0AD^AR (1905) 

LIj.H.2e Bom. 416 

INCITEMENT. 

See Newspapers (Iycitejiekis to Or- 
FE^CES} Act I. Ij. E. 36 Calc. 405 

INCOME. 

See ACCUMELATIOJfS. 

See Hitnc L.*w — A uesatios — AuEtr- 
ATiox BY Widow — Aueyatiox op 
ISCOME AXD AcCUMCLATIOXS. 

,S«« Madras District Municipauties 
Act . . 1. Ij. E. 27 Mad. 647 


INCOME TAX. 

' Betoal Cess Arr, 1871. 

L Ij. E. 4 Calc. 676 
See Reyoal Cess Act (Bey Act IX or 
fSSO) . . I. Ij. R. 28 Calc. 637 

See Cess, asse*smeyt or. 

U C. W. N. 1053 ; 

L D. E. 85 Calc. 82 
8 «M|ve 8 . I. L. E. 84 Calc. 267 

- Ccn/rael Act (IX 

o//87t?jA«C9, TO—JIoiievpijid/or iTieome-tozby the 
frraofi aeeeeud and on irAom demand u made cannot 
under there jrcfions te reeorered from a person echo is 
altered to be the party really liable to pay. When the 
Income.tAX aulhonties assess a person in respect 
of certain fnromo aUcgnJ to be denred by him and 
rreorer the tax so assessed from him, such 
person cannot, under s.C9 or s. 70 oftho Con* 
tract jXet. reoorcr the amount so paid from 
another person on the pound that such other was in 
actual receipt of the income. S C9 cannot 


Raohatak r. ALtiiEttJ Asijiai, (1907) 

I. L. E. SI Mad. 35 

INCOME TAX ACT (XXXIZ OF 1860), 

Set Estoppel— St atejjests aedPleao- 

iNOS . .. 6\7. E. 252 

24 W. E. 178 

See Riom op Scit—Ikcosib Tax 

11 W. E. 425 

; (IX of 1860), bs. 24, 25, 27— Ap- 
peal f» criminal east — Failure fo male payment — 
3anrl>on of Collector and diecrrhon of. Tlicre were 


tako the case out of the provisions of that section. 
To render such a conviction vahd, it must be shown 
that the prosecution uas instituted at the instance 
of the CbUeetor, and the mere sending on the tehsif- 
dar’s report with an expression of the CoUector’a 
general desire to prosecute defaulters cannot be held 
tantamount to the institution of a prosecntioo at 
the instance of the Collector. The provisions of 
ft. 27 seem to imply that the Collector ought in each 
case to exercise his discretion as to whether a prose- 
ention should be instituted. Qdeen v. Cheit Rasi 
2N.W.115 
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INCOME TAX ACTS (IX OF 1800 AND 
XXm OF 1869), 

See Attekz in* CnniiKAL c\<iE3 — Acts—* 
IscomeTaxAct . WW. R,Cr. 71 
See Sentence — iMPnisoNTiEXT — Ijtrnj* 
soxMEXT IS DnrArLT op Fisb. 

7 Bom. Cr. 70 
14 W. R. Cr. 70 

INCOME TAX ACT (II OF 1880). 
BS, 8, 4, 6 — fltligiout cnrfotmtfnf— 


jodannshin aa diiltrtguished from that of J/uftm/i 
— Waif — Farrulhiyari ffoperly. The Sa])«dana- 
shin of the Sn'seram KhanKnh is not liable to be 
assessed nith income'tax under the proeisions of 
Act II of I8SC in rc<l>cct of such moneys as ho 
drnns from the Khanknh properties for the purpose 
of hia own mamtenanee and that of his family. 
SECHETAiiy OP State ron ixau r JfontCDDiJi 
Ahmad . . , I. L. B. 27 Calc. 674 

— ea. 21, ^Z-^Liahlily of agent of com* 

pany not rwiifent in Indio The liability for income* 
tax of the agent of a company not resident in 
British India, hut in receipt through such agcBt of 
income chargeable under tbe Income Tax .\ct (11 

.rieeat ...,,.^...1 ....1 . on 1 ... ^.a 


- — 6. 30 — Cieif Froeedure Code (Aei 

XIV of ]SS2), s. 3€S — Bringing one out of 
seieral legal reiresentalitea of a defendant on 
record — Effect of decree on the estate — Sale of properly 
for arrears of tax — Lis pendens — Purchase at sale for 
orreors of income tax — Subsequent sale m execution of 
prior mortgage decree — Duty of purchaser at rei-enwe 
sale to pay amouni due urider mortgage and prerent 
sale in execution. FlaiutiS, as the assignee of a 
mortgage executed by tbe father of first defendont, 
sued the mortgagor, m 1894, on the mortgage. 
Durmg the pendency of the suit, and before the 
decree in it ti as pass^, tbe mortgagor died. Plamt* 
ifi thereupon brought tbe first defendant on tbe 
record, as legal repKsentatise, under e 38G of the 
Code of CiTO Procedure In December, IRM, a 
decree for sale was passed which was never impeach- 
ed as bemg fraudulent or collusive. As s fact 
first defendant rvas not the sole legal representative 
of the mortgagor, who left two other sons and three 
daughters. Ihe second eon was, at a date subse- 
quent to the decree, assessed to pay incoii)e*tax 
for arrears of which the mortgaged property was 
sold (under the Revenue Recovery Act), and pur- 
chased by second defendant in 1896. In 1897 the 
mortgage property was sold in execution of the 
decree m plaintifi’s suit on the mortgage, and plain- 
tifi became the purchaser, the sale being confirmed 
soon after, and plaintiff obtaining a sale certificate 
■which purported to convey the whole of the mort* 
gaged property to him, and obtaining dchvery of 


INCOME TAX ACT (II OF 1888}_fonM, 
— e. 30 — eontd. 

the property, under e. 318 of the Code of (}iril Pro* 
eedure, in 1893 Phaintifl was sub^icquently dis- 
possessed by defendants Xos 2 to 5, and brought 
the prc«ent suit to recover poaee^'ion of the pro- 
perly. //eld, that the sale of the property for ar- 
rears of income-tax a(7cct«l only the share of the 
second son. and not the shares of the other co-heir«, 
and that, in consequence, the whole of the mort- 
gaged property had not passcil to the second defend- 
ant under that e.tlc. //eld, abo, that the second 
defendant, by his purchase, had acquired only the 
equity of reilemption in rtspect of the second son’s 
eliaro in the mortgaged property. Tlic effect of 
e. 30 of the Income Tax Act is not to convert in- 
come-tax into an nrrear of land revenue, due in 
respect of tbe land which mar bo brought to sale 


whom be ailcgcs to be the Jegil reprc»RlatiTe of the 
deceased defendant, such jicrson sufEciently re- 
presents the olate of the deceM«l for the purposes 
of Ibo suit, and, m the absence of fraud or collusion, 
the decree passed in the suit will bind the 
//eld, lastly, that the sale in execution of plamtiff a 
decree, subsequently to the second defendant s 
purchs.. in Ih. irvrnus «alc. fJlinS^rf 
aofcnd.nf. rquitp of redemption, JIMI 

K ‘SE.se Mai 230 

____ 38, Kule 15. 


S., Evtonson Acx. EM, 

47~Fnneip<d place of b^incss of 

person, pouxr of Goiemor-Oeneral to declare S. 
7 of the Income Tax Act. so- far as it eiO- 
owers tbe Govcrnor-General m ^0“"'^'^ 
laws which of several places of busing shMld U 
eemed to bo the principal place of ^usm^s. 
hes only to the case of a company or a 

otto the case of an individual carrying^ ou. - 

lADJEE Ajam Golasi Hossznr t- Secbetj^t of 
TvniA noon 


’ *K c W.N.257 


NCOME-TAX betdbns. 

Set OSES OT rEOOF—DOCEMEXTS ^ 
LATisa TO LOASS, Execetios or ASH 


See RtTLES mads chder Acts Ixcome 
Tax Act (H orim^ 2 ^ gSl 
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I^*COM^ETE^•CE. 1 

JlA'TEn ^'rrl^x'rr ( 

Cor. 70t2IIrd<»100 
L I>. R. 2 Cftlc. 03 f 

nCCONTnTEA’CE. 

f:rr r^ni*»TrrT ' 

nrconroREAL hereditament. 

S't ri«nrn>. ni«itT or 


INDERENDEKT ADVICE. 

Ste ATTon’«ET avd Clievt. 

E E. R. OQ Calc. 403 
INDIAN COUNCILS ACT, 1S31 (24 & 
26 ViCT.. c. 07). 

Ste Romdav Cmr Imphovemevt Act 

I. E, R. 27 Dom, 424 


INCORPOREAE RIGHT. 


_ - Srant of, at tbo pormanont ' 

Bcttlcosent — j 

BrrnAi! Raj . 13C. W. N. 464 
INCUMBRANCE. 

Stt Bc\gal rcvA>cY Act, si 160 asd 
ICT 

S<t Cjvjl PuocEDcncCoDE, 18S2.a 310. 

. 8C,W.N.66 

Stt E'(CCMOIlA^CE■ 

Ste E^DE^CE , L L. R. 33 Calc. 710 
Ste pAntmox . I. L. R. 28 Bom, 201 
Ste Recence Sale Litr. 5. 37. 

IOC, W.N,497 
See Retekce Sale Law. s. 84 

13 C. W. N. 407 
See gxtj ron AnnsAiis or Rent— I scuji* 

BIUXCES 

See Sale ron Akbeabs or RErE.vce— ly. 

CmDBA>CI3. 

See Sale ik Executios or Decree — 
IjijiorzuoLE pRorznrr. 

, 6 C. W, N. 407 

See Ve.tdor axd Fcbcsaser — ^Notice. 
annulment of— 


(24 & 26 Viet, e. 07)— Circu/^r 
12 R. Ii. R. 210 I tirdtft prittfd l%j JuAieinl ComwiAtioner of Punjnb 
The citmlAr ottlcn bi to tho liability of Govern. 
meat he tlcbUofrvbclt, cmuihI by the Judicial Com- 
mLAAioncn of the Punjab, «cro outlaws vithin tho 
meaninj of 2| *ntl 23 Vict., e. C7. SAUORASt v. 
Secretary or State 

12 D. E. R. 167 : 18 W. E. 389 
E. R. L A. Sup. VoL 119 

0. 22— 


INDECENCY. 

See Seccritt rou Good Behatioor. 

E E. R. 80 Calc. 868 

INDEMNITY. 

See Pbactice . E Ij. R. 81 Bom. 46S 
1 _ contract of — 


INDEMNITY BOND. 

See SxAiip Act, 1869, Sen. I, Art. 15 

1. L. R. 1 Mad. 183 

INDEMNITY NOTE. 

See Stamp Act, 1879, Sen. I, Art. 5. 

I. E. R. 5 Bom. 478 


See ArrEtL to Prity Couscil — Cases 
IV wnicn .VrpEAL lies or >ot — Scb- 

STASTIAL QcESTIOX OT LaW. 

E E. R. 1 Calc. 431 

See PoREioxERS 

EE. R.1S Bom. eS6 
See Ilicir Copet, Jcbisdictiox or — 
NoRTn.WESTEBX Provixcbs, Ottl. 

E E. B. U All. 490 
i?ee JcBtsoiewox or Criahkal Copm— 
Oexesal JpRisfiicnox. 

I. E. R. 8 Calc, 63 
E E. R. 4 Calc. 172 
E. B. 6 L A. 178 
See StatoteSjCoxstopctioxof. 

E E. R. U AR 490 

0. 42 


. power of Indian Eegialaturss to 


affect the prerogative of the Crown — 

See Wadras City Mpxicifal Act s 341. 

I. E. R. 25 Mad. 457 
INDIAN COUNCIES ACT, 1892 (66 & 66 
VICT., c. 14). 


INDICTMENT. 

S’ee Chabop. 

See CiiAFnE, Additiov to or Alteratiox 
or . . E L. R> 82 Calc. 22 

INDIGO. 

See IxDIQO CoXCERX. 

See IxDioo Pactoby, 

See IxDloo Plaxteb. 

agreement as to cultivation of— 

See CoxTEAcr — Coxstbpctiov or Re- 
ports .... Marsh. 886 
7 Vr.R. 388 
10 W. R. 420 
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INDIO 0~<onc?(f. 

' cultivation of— 

See Co-snAREns—EsJOYAfEST or Joint 
PRorERTY — C dltitatios. 

BD.I».IUAp.4B 
S3 W. B 428 
2B*W^. B. 313,374 
1. 1.. B. 8 Calc. 440 
Z l4 B. IB Calc. 214 
I. L, B. 18 Cole. 10 
L.B.17. 110 

— 2I(inufficlitre of 

indigo — AgrieulluTal purpoaet — " Purpoati of the 
tenancy" — Injunction — Specific Rthtf Act (/ of 
1S77), s SI, Illwa (t)~~Bengal Tenuney Act ( I'JIJ 
of 1SS5), es. 23, 25 (a). ISj. The manufacture of 
indigo cakca from indigo planta la not an agricul' 
tural purpose. IVlicro a land has Lcen let out for 
agricultural purposes generally, the erection of an 
indigo factory on any part of such land renders it 
unfit for the “ purposes of the tenancy,” and tlio 
landlord is entitled to a permanent injunction re- 
atrauiing the tenant from erecting the factory. 
SuRENDBA NABAirr Sl-VGJi 1. Habi llonsv Misscr 

1004) . 1. L. B 31 Calc. 174 

TNDIGO CONCERN. 

*See I.s'Dioo Pactobt. 

See Liex . I. L. B. 2 Calc. 68 

11 W. B 184 
See FASTtTBAOE . I. Ik R. 31 Calc, 603 
See Rionr or OccnrANcr— AcQuismos 
OP Bronx — P ersoks by wno'i Rioiit 
SIAV BE ACQCmEO 25 W. B 117 
I. L. R. 11 Calc. 601 

INDIGO FACTORY. 

See L.4SDLOBD asp Tekaxt. 

I. t. R. 34 Calc, 718 

— assigtunent of— 

See Vbxpob axd PrBcaASER — Pirn- 
CHASERS, BigQts of. 

B. Ji. R. sup. VoL 64 
10 W. B 3U 

1. Zien by custom for price of 

seed — Liahilitg of morlgngee of fnclorg in posaea- 
Sion A eold to J}, the proprietor of an indigo 


the sale, and after the seed had been planted, G, 


upon an mdigo factory, or upon the produce of an 
indigo factory, in respect of any debt of the factory 
Moxoiicr Dass V. JIcNaohtex 

1. 1*. R. 3 Calc. 231 


I INDIGO FACTORY— fone/d. 

I 2. — - Mortgagee in possessloi 

! after foreclosure— iinbi/Hy /cr rent. The mort 
gagee of an indigo factory foreclosed and fool 
possc&sion of the concern in the month of Jey 
I2S2. The rents due from the raiyats for the yea 
1282 became due at the end of Jeyt 12S2, and wer 
collected by the mortgagee; the rents for 1282 do( 
to the land-owners from the owners of the indigi 
concern also became due at the end of Jcyt 1282 
Held, that the mortgagee in po'session was liabh 
for them. Macsaouiex t% Uueekiree Srs-ott 

2C.L.B.323 

INDIGO PLANTER. 

See IssoLYEST .Net, s CO. 

LL.R.21 Calc. 1018 

INFANT. 

Set Gcaroias. 

See JlixoR. 

beneficiary — 

See Trespass . I. L.R, 38 Calc. 28 

contract by—Oonlraet Act (IX 

of ISIS}, ts. 10, 11, 6S, 2i7 ani SIS— Infant's cew* 
iraeis, if illegal— B om teem'ng iehta eontracted 
during minority as veil as sum edvaneed uhen adult, 
lialihty for — Fresh crnjtdera//«i— Zn/eatj RtUefAclf 
I$U (37 * dS VKf.e. d2),s. 2. Thetenaothing 
unlawful la an infant’s paying for the prowrty he 
has rcceired and promised to pay for— only “f" 
docs not perform his premise be cannot be Compelled 
by law to pay. S, an infant, had a business in piece* 
goods in the course of which he^had^arious deaho^ 


NFANT marriage. 

,?ee SrvDC Law— SIaRriaoe— Ixfaxt 
J jABEU.aB, THEORY OF . ’ 

I. L B 1 Calc. 289 

NFANTIOIDE. 

Infanticide Act, VIII of 1870, e. 2 

-Rales made by Local Government, Korth-Wealeni 
rownces. Rule I'l—Act XVI oflS73,a. S.el (3)— 

<er>arturea of uomen of prochtmed faraitief from 


I 

( 
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DIGEST or CASES. 


( Mt»2 ) 


12T^A^*nCIDE— wii. 


»!•<% " othfr rtmorml*, 

•rrl •'nmK" «hi« l»*t «laty l« not c*«t him 
I’T th<* pmrpion* o( thp ln^»nti'‘l'Jp .Vet if**"!! ; for 
V.uV VI t« Ti<'^ r.n tVA» point rcn«i«t<-nl «-»th th«* Act. 
lltli. Ihfrrfnrr. th»t m chomUlir »hf> h»<l otnttlcd 
lo TTi»nt Ihr drprturr of • »otn«n of • pwWmwl 
f»nDr from her hon** w»« not piilty of «n offrnco 
tjn'icr the Infuntinji* .\ft. •l*o, that the 

head* of prodaimoil fatniliM arc not Iw'uml l>y any 
of the rolr« framo.1 under the Infantirnfo Act to 
pro information 1o the cho»ki>l»r rrjranline the ■ 
demrtorcoftbetromanof their families. I 

r.BnrrAi, . . . L L. R. 6 All. 380 i 

INFANTS’ RELIEF ACT, 1874 (37 A: 38 
VICT, C. 02), B. 2. 

5«lvri!rr . . UC.W.N.13S 

INFLUENCE. 

Stt Uxore lyn.cc'ccE. 


IKFORKATION OF COMMISSION OF 
OFFENCE 

Stt Abstmcct . 4 B. ER. a, Cr. 7 
24-S7.ECr.28 
5«AccoJtnJCE . 24-^.R.Crj66 

LER. 31 Calc. 328 
St« Cri«is*l PnocEDcrE Codes, a. 45 
( 1872 . 8 . 00 ). 

S« Pexal Code, 8 217. ^ 

* L Zi. E 1 Mad. 286 


S« REstisD—Cntucfit Cases. ‘ 

0 B. E R.*Ap. 31 


'L • TlTity nf Villaga Manalfl The 
t nia ^i Jlunsif is bound to report the coramission of 
’all ofionecs committed in his Tillage to such person 
and in such manner as may be most likely to bo effec- 
tual for the apprehension of the offenders A>'0XT- 
jiocs ’ . ■ , . . .3 Mad. Ap. 31 

r ■ 2. - Duty of karnam of villago — 


INFORMATION OP COMMISSION OP 
OFFENCE— centf. 

daroity dora not Imply a knowJoiIje on his part cf 
the commiMion of that offence, or render him liable 
to pnnbhment under s, 176 of the Penal Cwle for 
Intentional omtuion to pee notiee or information for 
thepurpCMo of prerentme the eommi«ion of an off- 
ence. tjcEEx r. Laiui Mcndcl. 7 W. R Cr. 20 

PftutI Co^f, *• 

JSSt. t. 13^ 

punished und « • ■ 

was no omission of an act which he was bound fo 
perform which facilitates! the commission of an 
offence; but that he should be conMcteii under 
a. 170. Penal Code, as he was bound to report the 
offence under a. 13S, .\et XXV of 1S6I, after he was 
ioIormcO of it. Goterxuext r. KssnsE 

. 1 Agra Cr. 37 

C. Criminal Proee- 

durt Code, ISSC, M. 57, SS— Penal Code, ». 7*5— 
Omiisson fo Ji’re infcrmatlon to fcliee—Proclama- 
tion of offender— presumption — Cmni'fi preeiimKnfur 
n/« esse eula — ApfJieatkm of narim. K was con- 
Twtesl, under a. 170 of the Penal CMc, of haring 
intentionally omitted to inform the police of the 
presence of V, a proclaimed offender, at a certain 
Tillage. It was presnmeil by the Court that I* was 
a proclaimed offender because it was proved Uist the 
property of V bad been attached under the provi- 
sionsots.S3 of the Code of Cnminal Procedure, 
1SS2. f/«f<f, that the prosecutor was bound to 
prove the fact of proclamation. A iwrson legally 
bound to give information to the poLco of the pre> 
eenco of a proclaimed offender at a certain placo 
ought not to be prosecuted for omitting to giec su^ 
ioformstion wbeio the police aro elrendv aware of 
the fact. In re PaN'DVA I. E R. 7 Mad. 4S6 


3. Obligation to give Informa- 


. . 1- V. • ir : 

'In the matter of the petition'of LucHiiAs PzBsnaD 
GoBoo . • , |18W. R.Cr. 23 

4. — Presnmption of knowledge 

of offence — Penal Codecs. 176 — Pefusal to join 
inj offence. The refusal of a person to join m a 


lUauuAiuu.'., jj.j — 11 (s uui iii uiucr 

to support a conviction under a. 176 of the Penal 
Code against a person falling within the provisions 
of a, 45 of the Criminal P^edura Code, for not 
giving information of an occunenco failing under 
cl. (d) of that section, to show that the death ac- 
tually occurred on hU bnd, u ben the cireumstancca 
diaclostsl show that a body has been found under 


luaif {uuui'uiu luuK {nacu liiciv. rirMtj'rrMiTTEli, 
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BIGESI OF CASES. 


( 55W .) 


INFORMATlOlf OP COMMISSIOIT OP 
OFPEirCE-eoncJrf. 

J .) — It 13 neceasaTy, to secure a conTiction in th© 
latter case, to prove that the deatli took jj-ite or 


■ .. i: r- • 

8. — Duty to report auddon death 

— Crininni Procj<ture Ctxlt, $. 4S~~C>mtr of kotitt. 
duUtyjuiihcd from otenfr cf — Perwl Coiie, 276 

Under 0. 45 of the Code of Crimina} Procedure 
every owner or occapict of Jand m hound to report 
the occurrence therein of any sudden death. The 
head of a Kayar fanufy was conneted and fined 
under s. 175 of the Penal Coilo for not reporting a 
sudden dot-ith in the family houae IlclJ, following 
former decisions of the Court, that the conviction 
was illegal, because a. 45 of tho Code of Criniinal 
Procedure docs not sppiy to tbo onner oi a iiousc 
QuEES-EnfnEss V. AcnimiA 

I. T*. R. 12 Kad. 03 
fl, —Conviction orgtvmg falso in- 

formation — Penal Code, * JW To justify & con- 


that tbo oSenco had actually been cotnmitted, aod 
that the accused knew or had reason to behove that 
the offence had been actually committed Qoeev 
f Jov^aR4INp4TBO . 20 W. E, Or. 06 

10. First information— Crimiiwf 

Procedure Code {Act V of 2S9S), a. JS4. Where, 
upon iaformation reeeire^froa the chaukidar.of the 
offence (and which information was duly recorded 
m the Station Biatyj, the Sab-lnspeetoc had gone to 
the Hospital to see the wounded man, and bad'there 
recorded the statement made by him j Held, that 
tins record of such statement can ut no sense bo 
regarded as a first infonnstion of the offence within 
the meaning of s. 154 of the Code of Cnmuial Pro- 
cedure. Kecq-Ekferob t. Daciat Kox^ra 
( 1902) , . . . 8 O. W. N. 021 

B. Criminal Proce^ 

dure Code, s 232 — Pirel ^formation, uhen aJiould if 
6e recorded- — Pdice-officer'a memorandum, it * aifdi. 
Uonloentryin the diary. Information on which an j 
larestigation has commenced is the first inforaia- 
tion of the occurrence. Tbo law does not ccmlcn- 


I INPEINaEarEK-TS. * 
j ■ See CopvRioits 1. L R. 36 Calc. 483 
See Casement I. L. R. 35 Cale. 601 
See TftADE- 3 fA»K I, Ii. E. 35 Calc. 311 
X. D. R. 34 Calc. 495 

IirnERENT,.POWI®. 

See PnnsiDENcY Ssull CvEse Cocets 
Act, 1882,Cuap. vrr. 

X Xi. R. 31 Eom. 45 

■ • ■ — /uriadirtioTi — paver of 

liiffh Court lo reatrain by injitnclion a peracn 
from yroctedirg vilH 0 suit in the Small Cavata 
Court. The High Court of Bombay has inherent 
power lo restrain by injunction a defendant in a 
suit filed In the High Court from proceeding in the 
Small Couso Court at Bombay with a suit filed by 
the defendant ttferring to the game matter to 
which tlio suit in tho High Court relate * ; or from 
fifing further auit relating to tho same subject 


IWHERITAKCE. ' 

5«e Grant . . . 8 C, W, If. 105 

L I.. E. 36 Calc. 1069 
See HEBEDtTABY 0mcs5 Act (Bomeay 
Act in or 1874). w. 4. 5. >*”< 

XIi,E.25Bem. 470 

Ste Itonr law— 

CrsToai— I ndetutanc* and Srccss- 
stOA ; 

JXUXEJTANCE ,* 

STBiDnA.v— DtscNfmoN and Beto- > 
tmos or Stbiduan j 
IVniOW—lNTBBEST IN ESTATE OF 
Hcsbasd — B r IsnEarrAXCE. 

See ilAiroMEDAN law — I ndesitaxce. 

See JUlabae Law— I xnEKrTANCB. 


See OcDn Estates Act, s. 22. 

dlSQVialiflcfttloa for— 

See IIalabab Law— Ctstoji. 

LI*. E. 13 Mad. 209 


- forfeiture of— 


See Eindv L.iw— 

Ikhebitancb — ^UxTEsnyo or, Ei- 

CI.U5JON TROM, AND FonrEITffBE 

or, Iskewtance ; 

Widow— D isarauTicATioxs. 

right of— 


te Calc. S3t 
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DIGEST or CASES. 


( WOO ) 


IKIIEIIITAKCE— M VA 

L - Inhcritaneo, partial aecept- 

Btieo or rcnonclatlon of— i«o!i7i/jfo/<rif» /cr 
rnit. Thfrr cannot l«> a partial acceptance or 
rpnnnf«alif>n cf an inhentanfr. nor can one of 
actcral heim accert a part only of an Inheritance, to 
the prrjodjce of the other hcirr tn'l of the creditor* 
of the clcccaacri. An arcrptance in part haa the 
effect of an acceptance of the whole and came* 
anth it the wrac liability If a perron accepta the 
inhenlance, in whole or in part, he is booty! todis* 
charre the liabditica which attach to the late ten* 
ants from whom he inherit*, unle*» he can prorethat 
he has since made a formal surrender of the 
hcd-lin? to the landlord. Moiiim llaaaitx Cnosr- 
rmna r. BnorcDpc (1000) . 6 C. W. N. 180 

a. Chlcfshlp of Tank— r<i»u7y 

fa-tf oM — /ahmtawcf— f*rtmojrai<Krc— 7'gnt. CA«#/- 
cf, bffort 13nli‘k Ay Bn/uh 

CotrmmrnI, tfffct of — Cta.m of jutiiof member* fc^ 
mondennsiee— Gffluti animj /roT* di^crcat sources, 
if oimit o/ eleftion. Ii was found that before the 
introduction of Bntish rule, the country known as 
Tank belonged to the Chief for the time being as 
both ruler and nropnetor. Alvj thst succession 
dcTolved uren the eldest aon. the other members 
of the famuy being entitled to mamtenaoce only. 
On the lotiMuetion of British rule, the Bntuh 
Gorernaent rccogoL<ed the propnetarr title of the 
thea Chief orer some only of the nllages, which 
formerly formed the Bcrininsah of Tank, by coo* 



the abore and certain other deduction*. In a eoit 
brought by the plaintiff against the defendant in 
which the former claimed the whole eatstc, the 
Chief Court gave the plaintiff the decree asked for 
and further put the defeudant on his election as to 
“which maintenance he was to take.’* r»s, the 
Tillage giren him by the Chief or the cash allowance 
made hy GoTcmment Held, that the Chief Court 


the defendant ought not to hare been put to hu 
election as to the cash allowance and the asaigument 
of the village, as the two grants had arisen from 
different sources and were independent of each 
other. The question whether the grant of the Til- 
VOL II 


INIIERITANCE— cov». 

lage to (he defendant was permanent or otherwise. 
w»s left ppon. SaiiDAn ifonAHsiAD Amt, Kdav 
r. Kawab Gnruui Ka5i>i Kni:f (11)01). 

8 C. W. N, 81 

INmALS. 

See ll’antuvr or Ar.ntsT— CRriiixAL 
Casks . . . 6C.W.If.447 


IN JUNCTION. 


Col. 

C599 


1. UsDEB Civil Pbocedcre Codev 
2 Srreut Cases— 

(а) ^VuESATios 8V Widow . . 6609 

(б) BitEAcn or Aobeemest . • 6010 

(e) BtriLDCfO . . . • 5613 

(rf) CoLLtenos or Rests . .6611 

(«} (^umso Trees . . • 5614 

{/) Diooixo Wci . . . 6614 

(j) Excpoachsiests . . • 5014 

(A) Execttios or Decsee . . 6015 

(»■) IXTBESIOS OS OmCE . . 5618 

(;) NnsaSCE . . p 6619 

(i) OssTBcerios or I-sjcer to 

BicuTs or PBorEBTv (LionT 
AXO AiB, B’ateb, Rjobt Of 
Way) 5624 

(l) PossEssios or Joist PBorESTr, 6636 

(m) Pome OmcEESwiTn Statp- 


TORY Powers 
( n) Trade 21abe 
( a) ilnoxo Operations 

3. DisoBZPisscsorOBDZBi 

Tiox ... 

4. REresAL or Isjtoctiox 


. 5636 
. 5639 
. . 6641 

aLvJicxc. 

. . 5641 

. . 5642 


See Admisisteatiox. 


llnd, Jur.N. 8.8 
See Afpeal . • 10 C. W. N. 7 

See Boaodaei asd 

I. Ia R. 81 Bom. 183 

See Besoal Texaxcy Act. 

1. 1*. B. 81 Calc, 1014 


BOM..V M™*;. Act, 

cm »»“■>”“ 

ft, 



( 6597 ) 


DIGEST OP CASES. 


( 0598 ) 


INJTJNCTION-conftf. 

See Civil pROCEDvnE Code, 1882, s. 2fn. 

10 C.W.IT.207 
Sfc Civil PnocEDUnn Codf, 1882, s. 584. 

L L. R. 27 All. 084 
S»c C’rimihal PnocEDVRE Code (Act V 
or 1898), 8. 147. 

I. Z/. R. 36 Calc. 823 
See Co>'TRACT . I. It. B. 36 CoIc. 364 
.9ee CorynioRT 7. L.B. 13 Bom. 368 
iSfe Co-snAREBS — E sjoviiest op Joist 
Property — Ccltivatiqs. 

LL,R. 18 Calc. 10 


3«e CocRT-FEE . I. Ii. B. 31 Calc. 80 
See ConflT Fees Act. 8 7. 

8 O. W. K. 600 


Set CocBT OP Wards 

12 C.W. N. 1005 
See Da»ao£s->Svit ior Damaqe:>— 
Tort . . 5 B. L. R. Ap. 4 

nvr.K 143 

I, L. B. 18 AIL 98 
6/eDECREE , I . li. B. 83 Calc. 308 


(See District IIdhicipal Act 

1. Ii, B. 80 Bom. 408 
SeeEASEsiEKT I. Ii. B. 18 Bom. 016 
I. Ii. R. 18 Mad, 320 
I. L.R. 28 Bom, 428 
9 C. W. N. 643 
I, Ii. R. 35 Calc. 601 
I. Ii. B. 32 Bom. 145 


See Grant — Cosstructiov or Grists. 

I. Ii. B, 12 Bom. 80 
See Kutdc Law— DAVAB irAOA. 

I. li. B. 33 Calc. 1119 
Ste Hindu Law — Partition. 

I. Ii. R. 31 Calc. 214 
S«elNDioo . I. Ii. B. 31 Calc. 174 
See Insolvency . 0C.W. 17.221 

ileeJCRiSDiCTioN I. Ii. B. 83 Bom, 469 
See Jurisdiction nr Civil Codiit — 
Caste . I. Ii B. 7 Bom, 323 
I. Ii. B. 19 Bom, 607 
I. Ii. R. 13 Mad. 293 
I 1/ B. 21 Calc; 463 
I. Ii. B, 20 Bom. 764 
See Jurisdiction of Civil Court — Pri- 
vacy, INVASION OF. 

I. li. H. 18 Mad. 163 
See Jurisdiction or Civil Court— 

JlELioioN 1. Ii. B. 16 Mad, 355 
iSee Landlord and Tenant. 

8 C. W. IT, 266 


INJUNCTION— coiiW. 

See Landi/jrd and Tenant — Alteha- 
TiON or conditions or Tenancy — 
Er.EcnoN or Buildinos. 

1. Ii. R. 16 Mad. 407 
See Landlord and Tenant — Budjjincs 
os Land, rioiit to remove, etc. 

Cor. 117 

Lease , 1. 1* B. 33 Calc. 203 

See Limitation Act, 1877, s 10 

L Ii. B. 20 Mad. 298 
See Li'iitatios Act, 1877, s. 16. 

L L. B. 6 Bom. 29 
1. 1* B. 8 Mad. 229 
See LntrrtTios Act. 1877. s. 42. 

I. Ii. R. 27 All, 406 
See T.iMiTiTios Act, 1877, .Scir.TI, Art. 

42 . . I. Ii.Ii. 24 AIL 140 

See Limitation Act. 1877, Art. 120. 

I. L. B, 26 All. 391 
See JlAiNTESAScr . 0C.W. N. 1073 

See Mamlatdars’ Courts Act, b. 4. 

I. Ii. B. 12 Bom. 419 
L L. B. 14 Bom; 17 
I. Ik B. IB Bom. 177 
I. It. B. 18 Bom. 48 

See Mamwtoars’ Coubm A^. M- 

I, Ik R. 33 Bom. 213 

See Mortoace 1. 1». B* S3 Calc. 889 
Mcx.c,r.UT.-. 37 

See Parties— Suit by sos^ or Cl-ass 
AS REPBES®>'"r'TivEs or Class. 

I. Ik B. 16 Bom. 809 
I. Ii. B. 19 Bom. 391 
I. Ii. B. 24 Calc. 386 
I. Ii.B. 22 Bom. 646 

See Pre'«cription—ELasements— Light 

AND \iB . . .eB. Ii.B.S& 

IS B. I, B. 4be : I. B. 1. 4; 

• I Ii. B, 7 Calc. 453 
1 . L. E. 8 Bom. 95 
I. Ik E. 13 Bom. 674 
LL. B. 18 Bom. 4/4 
1. Ii. B. 20 Bom. 704 

•7“ 27 Bom. 

• 10 B. L. B- 941 

f £ b! 29 oalc. 100 
I. Ik E. 80 Calc. 261 

' s,. SPScnc 

■ o' c. w. N. 87 

. I.L.B.3lC.te009 
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DIGEST OF CASES. 


{ 5000 ) 


INJUNCTION— cffnfi. 

Src SrriTS Valuation Act (VII op 1887) 

s. 8. . . I. Ij. B. 83 Bom. 307 

See Trade 51 ^r.K. 1. Ij. B. 24 Calc. 364 | 

1 C W. N. 281 
r. D. B. 32 Calc. 401 > 

Sec Trespass . I. Xi. B. 30 Calc. 2B 
Sec Valuation of Suit — Appe\l.s. 

I. li. B. 18 Bom. 100 ; 207 

See VALUATION OF SriT — SUITN. 

I. L. B, 17 Bom. 68 

enforcement of — 

Sec Execution or Decree — Execution 
BY AND AGAINST REPRESENTATIVES. 

r. L. B. 26 Bom. 283 

— • — — — ex parte — 

See Bqmb4T City Improvement Act. 

I. Ii. B, 27 Bom, 424 

right to uae of water — 

See Easement I. Ij. B, 30 Calc. 1077 
' suit for— 

See Jurisdiction op Civil Courts. 

I. L. B. 30 Ifad. 400 

to restrain levy of tax— 

S«« Bombay Distticp Municipal Act 
(Bombay Act III or 1901), ss. S3 (c) 
AND $6 . I. Ij. B. 27 Bom. 403 

, - to reetralu marriage. 

See Hindu I»iw — SI abriaoe — Restraint 
OP, OR Dissolution or. Marriaoe. 

L Ij. B. 1 All. 349 
See Hindu Law — Marriaoe — Right to 
GIVE IN IIaBRIAGE AND CONSENT. 

I. Ij. B. 12 Bom 110 

2 C. W. N. 621 
.Sfe Hindu Law — Marriage — Validity 

’ OR OTHERWISE OF 51ARRUCE. 

I. Ii. B. 14 Mad. 318 

to restrain eale. 

See 5Iortoaoe — Power or Sale. 

L Ij. B. 2 Bom. 252 
L Ij. B. 17 Bom. 711 

valuation of suit for — 

See Court-Fees .4ct (VII op 1870), s. 7, 
CL. IV (<f) . L H B. 24 Mad. 34 


1. UNDER CIVIL PROCEDURE CODES. 

L Interim injunction— /Viaei//« 

on whicJt tt ie grati^ed. The Court, in grsoting an 
ad interim injunction, will first ee« that there ta » 
iottd /We coatentioa between the fw/tie*, and then 
on which side, in the event cf obtaiiung a euccces- 


j INJUNCTION-conll. 

I 1. U2JDER CIVIL PROCEDURE CODES—cenW. 

ful result to the suit, will be the baUnce of incon- 
venience if the injunction do not issue, beating in 
mind the principle of retaining immoveable pro- 
perty in eialu quo On those principles an injunc- 
tion was granted to restrain the defendants from 
“selling, abcnating. or otherwise disposing of ” 
certain houses, the subject of a suit in which the 
plaintiff, claimuigunder the wiU of his father, sought 
to set aside proceedings m execution taken by an 
exeentor (under whom the defendants claimed) 
afterthedcath, but before the grant of probate of 
the will of the deceased, and by which proceedings 
the executor had seized the houses in satisfaction 
of his own debt. Gomes r Carter 

1 ImL Jur. N. S. 411 
2, InjuDction against person 


uoii lui KuaiuiAusuip 01 a luuiui gui ic has aiicgea 
on behaU of the appheant, the mother, that an 
improper narnage was going to be performed by 
the father and an injunction was prayed for to 
restrain various persons (mcludlng a person who 


3 . Power to make order for in- 

joncllon— Cl Procedure Code, 2SS9, a. 92— Court 
la u-AtcA euit t« penfin; — J uriadicliort. VTiero 
a Cburt has do jun^ictioa to make an order, it 
can have no junsdiction to modify such order. It 
was not lawful for a D^trict Court, Under a. 92 of 
Act VIII of 1859, to issue an injunction to stay 
waste, etc., or to appoint a Tecciver or manager, in 
respect of property in dispute, in a toil pending in a 
aubordinato Court. The District Judge might 
srithdraw the suit from the subordinate Court to 


4. Cinl Procedure 

Code, KS9, #. 92. S. 92, Act VIII of 1859, apphes 
to a case where it u ihosm to the sstisfacticn of the 
Court that the defendant in possession is hkely to 
eiKlamage or msLe away with any property io dt*- 
putc in the suit, and empowers the Court ui such a 
8p2 
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DIGEST or CASES. 


( M02 ) 


HrJXJirCTIOK’— 

1. ^7^'DER CIVIL PROCEDURE CODES— 
case to issTje an injanction to ttc d^fen<J«nt to rc- 
Iraio from the partinilar act complained of, and in 
case of necessity to appoint a receiver or manager of 
so much of the property only as i« in dispute. Jor* 
iciEicr Ceeeee r. FHiirrn'nAD Oecbec 

e ’W. E. Mi*. 1 


6 . - 


- C*rtl /Voetdare 


Cvi', ». 5-— Gfoaad /or ^arjxny in/««rfi 

The power given to the Civil Court by a. 92. .\ct 
\'TII of 1859, of issuing injunctions ami appointing 
a receiver ji€n4*n>t vras intended to be e*ervi*ed 
only In ct«es where property, which it waa essential 
should be kept in its easting condition, vras in 
danger of being destroyed, damaged, or put beyon'l 
thepowerofthe Court^ Jlc5 JIouryEC I)4«vEEr. 
IceamoveDassee . , . 13V.K.60 

6 . £xprutio\ of ifl. 

Ittiiion to tolt ailachtd propcf^'j — Ground for jeonl- 
inj injunction. In a rut to recover a specific eutn <d 
money which bad been attached by the ifagfetrat* 
where defendant e*pr««ed bis inteatioD to take the 
money for the purpose of investing ft in trade. 

that defendant's admission was nffiei*Qt 
evidence to show that the money wsj in danger of 
being alienated within the meaning of s. 93 of the 
Code of Civil Procedure. CotrcK CHryptB Coono 
V. SloBoi Cno'DEB Gsose , 13'W.B.95 

7. — iAj'uneti'on or to 

f/rop^y, dtirafion of — nteetetr. The power of a 
Court to attach property and to appoint a receiver 
extends only to the better management or custody 
of any property which is in dl'pcty, and ceases when 
the suit comes to an end. An injunction in respect 
of property cannot be maintained after a claim u 
dismissed, or pending an appeal SIOirEOoODEEX 
V , Ahmed Hosseis . . 14 "W. R. 884 


8 . . 


■ ■ An injunction 

could not be issued under s. 92, Code of Civil IVo- 
cedure, on a mere allegation that the defendant 
wished to realize debts by bringing actions in Court, 
without proof of an intention of waste, damage, or 
alienation. Paosscso Movee Dossee t. lVoo>rA 
MoyeeDassee . .14W.B.403 

9. Grant of injunction — 5(«y of 

•procirdingt in mofuttil agunfl Court rrcrtVer. Di- 
junction granted by the Court to restrain proceed- 
ings in the mofussU against the Court Receiver. 
Beeu CHC^D Gossai r. HooG . . Cor.B0 

10, ' Stoy of tole. 
The plaintifis, who were in possession of certain 


m'JUKCnOK— twvjL 
1. DKDER aVIL PROCEDUP.E CODES-eerdd, 
tor, had no intcrert in the property at the time of 
their mortgage to the d*-IendanL The pltietifis 
applied for an ad inf'nm injun-tion. and the Court 
granted the applicatioa. Retlal Khtitet r. JIa- 
Hiiu CuASDiiA Roy . . 5B.LLE.fl54 

Sreexaeatv CnrcrEEinrv r. Mnitr- 

6 B. L. B, 254 note 

11 J?/«tr3i«>'»y ere- 

cuften of decree— Family dtceliinj hoa*'Satl for 
jejriitton. A obtained a deerve acaicrt D and others 
(Hindus), on a title of purchase from th“in. fw 
pOAiesfion of an undivid'd moiety of a dwe l li n g- 
bouse, to the remsiniag moiety of whkh C {a Hindu) 
aUeged he sras Jointly entitled, and that be And his 
family were in poseession. On A't proceeding to- 
obtain execution of his decree, C brought a suit, 
aDeging that A had obtained no title under his pur- 
chase, and pravicg for partition of the pre^rty. 
On appheation’for an interim iojoactioa to 
A from executing his decree pea^g the 
vnit. the Conn granted the appheatmn. 

>-ATO Dry V. >UcnsToss • 6 B. Ia E. 671 
12. - . Stay of 

C.-nl Frc«i»re Code. #. 755?, '• f 
of a iharv of a decree who has failed ® 

Toor to get the Court eiecmiag Jt to P"* ^ 
the record for the purpose of ebiain^ the beae^ 
the decree has no ngbtto an 
the d-cree-holder from .'Jl! "*5^ wSU 

mlbont regard to the sale, could 

made on behalf of the jndjment-d . 
only get a right to an bjonrtion of tbe 

sale amounted to a release fro nader the 

totbe judgment-debtor froo 

decree! RomMC.tMSSA r. LEAHCT^^'^^g^ 
d^ee—Cinl Frocedure Code, ^SSP.e. 

5-. A cui= 

' clxim was re* 

* ' , ded by s. 215, 

, ’ . ’ , , . ■ >li«h his right,. 

auction under 

' *. „ , to execute his 

B. 9J nsuaming i. hvl. ,i-,.Mite. -V was 

deem the tmdee n. 73 

subsequently made a party to tb. s . 

of aI? VIII of 1859. F«>® "Held, 

injunction L appealed to the ^ ^ of an 

tlit this was not a pro^ to show 

injunction under e. 9J. There w s , ' of being 

tlilthepnperty la d-spet. vo » d.epe' «■ 

*,rted. ot ■!».»''<“* ‘^1 ceeB* 

nropertT in his possession. The P ^ tition 
would have been for 

lent of the sale, the au 


stponement ot tnv . . oetion t 

be dissolved, and that an order s ^ pen^ng: 

the execution proceedings stayiOo .v _^ouldbe- 

5't suit, leaving it open to m oase 1 


contiQum; 


the .w- 

S'f suit, leaving it open to 
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DIGEST OF CASES. 


( 6C01 ) 


INJUNCTION— confi. 

I. UNDER aVIL PROCEDURE CODES— con«. 

■undue delay, to make application to the Court for 
an immediate sale. LurenMEPUr Sikoq v Secbb- 
TART OP State 

U B. L. B. Ap. 28 : 20 W. B. ll 

See Dooboa Chcbn Chatterjee p. Asnorosn 
Dm ..... 24 W. B. 70 

14. Cuil ProceJttPe 

Code, 1S82, »s. 492, 494 — Temporary m/unefion— > 
Fraeilet — No/ice to opposite party, ^\'hcre a Court 
made an order granting a temporary injunctioii 


portumty to snow cau&e. nem, mat tne order tras 
irregular. \\'here ancestral property was attached 
in execution of a decree, and a son of the judgment* 
debtor instituted a suit to establish his right to 


cedure Code being made as prayed, the temporary 
Injunction ought not to have been m-anted. 
Asiotos Raai r. Saihb SiyoB I.L.B. 7 A11.6S0 
15. I I — Notice tinder e. 494— Cmt 
Procedure Code (Act SIV of J882). s 492. The 
appellant took a lease of certain lands below Paresh* 
Hath Hill and commenced manufacturing hog’s lard 
thereupon. The plamtifls, who belong to the Jam 
community, applied for an injunction restraining 
the said manufacture on the ground that it wounded 
their rehgious prejudices. The Deputy Oinimis* 
eioncr, without any notice to the opposite party, 
grant^ the injunction on the ground that the 
■matter was urgent in connection with offending 


25, approved of. Baddam r. Dbuktut Sixan 

1 C. W. N. 429 


-a Subordmatc Judge, which decree was conffrmed 
by the High Court on appeal. A then applied for 
oxecntion. In the execution-proceedings the sons 
«of Ji intervened claiming a portion of the properties 


INJUNCTION-conW. 

1. UNDER CIVIL PROCEDURE CODES— con«. 

attached ; this claim was dismissed, and the sons of 
B bronght a regular suit before the same Subordi- 
nate Judge to have their rights to the property 
declared, and obtamed an interim injunction re- 


uieu' a|ipeiii m me ixigu uouiL-mis appucmiou 
was granted. Held, that the Subordinate Judge 
had no right to restrain the decree-holder from 
executing his decrco merely on the possibiLty of the 
Appellate Court reversmg his decision. GossAcr 
Moxey Pitree V. Guru Persiud Sixoh 

I. D. B. U Calc. 146 

17. Injunction to stay sale 

pending suit to establish title— CitsI Proce- 
dure Code, 1882, » 492— Civil Procedure Code, 
1859, s. 92 — Supennlendenee of High Court under 
* 622, Ctvil Proeedure Code, 18S2. A claim by B 


the Code of 18S2 has, and was intended to have, 
wider apphcation than s. 02 of Act VIII of 1850 
had. and provides a remedy whero property is “ in 
danger of being wrongfully sold;’* if the cir- 
cumstances justified it, an order could have been 
obtained under that section from the Court (f the 
second Subordinate Judge to stay the sale There 
being this alteration in the law, and such a remedy 
provided, and no express provision in the Code for 
stay of execution by a Court executing a decree on 
the apphcation of a third party, the order of the first 
Sobonlinate Judge was made without jurisdiction, 
and abould be set aside. In the Piati'r ef the 
pHiUon of Broaexdca Kcxiab Rat CnownncBi, 
uBOJEXDiu KruAB Rai OrownirrEi r. Rctlau. 
Doss . . . LIi.B.12Cale.616 

18. Contradictory afOdarlta — 

Jrrtparalle injary—Lftiers Patent, 1SG2 and 1&C5 
— C«nl Proeediire Code, 1S59, si. 92 and 01 — Ap- 




( 6G0o ) 


DIGEST OF CASES. 


{ .■.•'■OO ) 


iNJUNCTION-fonfa. 

1. UNDER CIVIL TROCEDURE CODES-confcf. 

porforinanco of an ftttpgwl ngrcomcnt l>ctw«?n 
themselves nml tlio dcfenilanls umlcr which they 
were, on certain terms, entitled to the n«e and occu- 
pation of the dock until tho repairs of two of their 
\csscI3 were completed; and for an injunction to 
restrain tho defendants from ejecting them until the 
completion of the repairs. In eupiKirt of an appli- 
cation for an interim injunction to reotrairt the de- 
fendants from taking procecilings to eject the plaint- 
iffs until their suit had been heard, the anularits 
of the plaintiffs stated that on the faith of the agree- 
ment one of their steamera had boon doeknl an<l 
taken to pieces ; that tho rcjviira eoiihl not lio 
finished for a considerablo time, and that the \ess«-1 
could not be removed from the dock without great 
loss and irreparable injury to them The aflklasits 


ment having como (0 an end, they were entitled to 
• tject the plaintiQs 5 they did not deny the Iohs to 
the plaintiffs which would he the resuit of mOTinc 
tho Teasel before repairs were completed, nordid 
they allege any delaj in making the repairs, but 
they eubmitted that such loss would be the eonse- 
qncnco of tho plaintifls' own act in docking tbeir 
vessel w Ithout any final agreement having been como 
, to between the parttoi The dock was situated 
In the district of Hooghly, and the defendants’ 
suit for possession unless transferred to the High 
Court, w ould bo tried in the Hooghly Court. Tlierc 
were facte which, in the opinion of the Court, went 
to show that tho plaintiffs had acted bond /fde. 
IttU {ptr'ilA.ttKBXtJ.), on the above facts, that, in- 
asmuch as thejplamtiffs’ statements, jf true. rai«c<l 
a fair and substantia) question for decision as to the 
rights of tho parties, and looking to the inconvenl- 
rneo of nlJowiog tho same matter to be litigated 
simultaneously indifferent Courts between thes-ame 
parties, tho plaintiffs were entitled to an interim 
injunction restraining the defendants from bring- 
ing their suit until the plaintifts’ suit was heanl. 
iSemMc : An interim injunction may ivue, although 
there is a contradiction on the facts. On appeal the 
Court w as of opinion that, under the circumstarcea. 
there was an equity which entitled the plaintiffs to 
Ihs kept in quiet and undisturbed posscaMon of the 
dock until the repairs were eompletcil. and con- 
firmed the onler for an interim injunetion but 
modified it by restraining the defendants not from 
bringing their suit, but merely from cxcculing any 
decree they might obtain therein until the plaintiffs 
should hate had a reasonable time to complete (be 
repairs of their vessel. Although by the Letters 
Patent of J863 (he provi<ions of Act ^’III of 1930 
wxro not expressly made applicable to the High 
Court, as was done bj- the Letters Patent of ISd^ 
temUe : the order granting the injunction was an 
order under «. P2, Act VIII of 18S9, and therefore 
an appeal lay under s. 04. Mon«it’ RiVKnsSTFASt 
Navioatio's Cosiravi . 11.362 


INJtJNCTIOir_ro«i-/. 


j- CNDEUCIVIL rROCEDL'RKCODES-fonl/. 

10- — Suit for specific porfonn- 

anefl of agrreement to eire In marrlaffo— 

Cirit J'roerdtire Code. JS59, 92. 93 Ss. 92 and 

93 of Act VIII of 1859 are not sppljcablc to a suit 
foe apeciflo performance of a contract to give in 
marriage, and the Court will not grant an interim 
injunction to restrain the defendant from making 
nnotlicr marriage with a third person. In tht 
nnUtre! Gesrer KAniiy Singh 

X L. 31. 1 Calc. 74 

80. GcjfrtrrNAnit'f Sinoh v Rajom Kooeh 

24 W. E. 207 

20 Temporary Injunction— 

t’roffdurt Ccule, JSS'J, t. J93 — “Ot^tr in- 
jury ” The words “ or other injury “ in s. -193 of 
the Ciijc of Civil IVocediire do not I’neliido acts of 
trespass iiiion property. Dvatn Kpar v. Goim 
KtfAB . . . . Z.L.It.22All440 

21. Pnetdnre 

Code, a«. 492, t93—-TernyoTimj i«;unrlioi» re«fnjMi- 
tug ohmotion of ‘proj.tthj in tud — ^lortyoge of filth 
pm/iertv (’•'f tO'd— CoNlroff Ad {IX of JST‘2), t. S3. 
The effect of a tempi'raiy’ injunction grsnteii under 
• - ■ 1. • • *'’inako 

• ■ stion 

• . the 

\ • ■ oust 

for the breach of an injunetion grantnl under a 492 
»»» Lokdox II..SI r. 

22, - Ci’iif iVoffdure 
C^f. 3SSS, t. 492—'' ]yTons/iiHy" lotd ia ewi- 


and tho iudgment-debtors, in svtiicli be claimt^ (a) 
a devJaiation of his right (0 (he bond and (6) to 
... tf^rm «Wp ;iici<’nient debtors 


MDpora’ry injunction under s. 492 
.Iraining tte dtcrcoholiicr from >’™S'”5Ay 
□ml (owile in execution of the ffrof. 

i.t. .Miousli in eneli eiues llie proeWom of !■ «- 
lould be applied a ilh the geeatmt care, “a 
ijeots of the Ix-pWatnee m pasunR 
iVto guanl a. tar a. pcible a^inat »u'W» V 
auita, and as man}- fomphcatiora pioWot „ 
Iting in further tiligotion teere Meh to ^ 
e dSTeedioUer uete olloued to proceed min >“0 
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DIGEST OF CASES. 


( 5CUS } 


INJUNCTION— 

1. UNDER CIVIL PROCEDURE CODES— 


INJUNCTION-con/i. 

I. UNDER CIVIL PROCEDURE CODES-ccmW. 


cxccutioD'salc, and no practical injur; to an; one 
would bo caused by restraining her from so doing 
until the decision of the appeal, a temporary in- 
junction should be granted subject to security being 
given by the appellant. Kirpa Dayal r. Raki 
K isnoRi . I. It. R, 10 All. 80 

23. CmT Pneedate 

Code, 1$S2, ts 422 and 603 — AppoiTilmmt of 
recener. The distinction between a case in which a 
temporary injunction may be granted and a case 


that the plaintifi in the suit has a fair question to 
raise as to the existence of the right alleged , while 


1S82] was set aside, and an order for a temporary in- 
junction, under a. 49d of the Code, granted 
CnAXOIDAT JHA t Pacmanan'd Sr>oii 

I. L. 11.2a Calc. 450 

24, Temporary in- 

iunelion Cnil Procedure Code (del XI V of ISS2), • 
493^peeific Pelief Act (/ of 1877), es. 64. 66. 57 
—‘Breach of negative covenant PlamtiQs advanced 
money to the defendants for the purpose of carrying 
on work in certain mica mines, m pursuance of an 
agreement by which defendants undertook in 
consideration of the advance, to send all the mica 
produced from the mines to plaintiffs, and bound 
themselves not to send any of it to any firm other 
than plaintiffs,’ or keep any in stock. Piamtifls 
now complained that defendants had, in breach 
of their agreement arranged to consign, and had 
already made consignments of, mica to another 
firm, and were keeping mica in stock PIsintifls 
filed this suit for specific performance, ami for 
an injunction re^lTaining defendants from acting 
in violation of the terms of the agreement. 
A temporary injunction was aub-sequently apphed 
for and obtained. Upon an appeal being preferred 
by defendants against the order granting tho tem- 
porary injunction. Held, that the injunction was 
rightly granted. Tho granting of such an injotK- 
tion, under a 493 of the Code of Civil Pracednrr, 
u a matter of judicial discretion. Quirre • Whether 
the principles which govern the grant of a temporary 
injunction under the Code of Ord Procedure are 
the same as those which are laid down in the SpeciSc 
Rebel Act relating to the grant of a perpetual in- 
junction. Xuseervanji ileneanji Pandayr.Gordon, 
/. L, R. 6 Bom. 266, referred t^ Subba Naidit r. 
Uaxi Badsba Sahib (1902) 

I, li. B. 26 Uad. 168 

25. ' Temporary ««. 

junetton to rrrfram ««i( Vrongf4 ly defendant la life 


Small Cautee Court— Civil Procedure Code (XIV of 
m2).e$. 492. 493—Speeilie Belief Act {/ of 1877). 
»a S3, <4 and 56. In a suit by plaintiffs in the 
High Court to recover damages for breach of con- 
tract they sought to obtain an interlocutory in- 
junction restraining the defendant from proceeding 
with a suit filed by the defendant against the 
plamtiffs m the Small Causes Court, in respect of 
the same contract, until the hearing of the High 
Court suit Held, that an application to restrain 
a amt in tho Small Causes Court does not come 
within the provLsions of as. 402 and 493 of the Civil 
Procedure Code. The provisions of the Civil Pro- 
ceilure Code as to temporary or interlocutory in. 
junctions are not the same as those under the 
Judicature Act, 1873, a 25, sub-cl. 8 As the 
injunction asked for is a perpetual one, it can, 
under the Specific Relief Act, only bo granted by 
tho decree made at tho hearing. Jairamdas 
Gskesudas f. Zamovial KIS50RII.AJ:, (1003) 
I. Ii. R. 27 Bom. 357 

26. — CiWf Prxtdure 

Code. 4 492 — Indian Contract Act [IX of JS72), 

4 23 Held, that an alienation made pending a 
temporary’ injunction under s. 403 of the Code 
of Civil Proewure is not void under either s 23 
of the Indian Contract Act. 1872. or any other 
law. Delhi and London Bank, Ld. v. Bam A’aratn, 

I. L B. 9 All. 497, followed. Makoiiah Das 
r. P.AM Aotar Pasde (1003) 

I, L. R, 26 AU. 481 

27. I Juritdiction— 


instiiuieu lu lue iiign (.aiuii lur luuiiey uuu ua a 
balance of account, sought for an injunction to 
restrain the defendants from proceeding with a suit 
previously instituted in the Court of the Subordinate 
Judge at BareiUy, in which the present defendants 
sought to recover from the present plaintiffs a aum 
of money as balance due to themselves on the aame 
account. Held, that the Hich Court was competent 
to grant the injunction, 'ihe powers of the High 
Court to grant temporary injunctions are not con. 
fined to the terms of as. 493 and 493 of the Civil 
Procedure Code. MrxoLS Cha^d r. Gofai, Ram 
( 1906) . . . I. R. 34;Calc. 101 

28. - — JurUdietion — 

General egvily—Jvnedietton of High Court — 
/■janction fo retlrain proceeding mlA SmaU Came 
Court 4uit— Civil Procedure Code [Ael XI F of ISS2). 
at. 492, 493— Specific Belief Act (/ of 1S77). ti. JJ, 
'4 -ndr6 T*^' * -a ■ •• ! • *..• '• I* . 


Small Cause Court for ejectment of the former from 
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DIGEST OF CASES. 


( COJO ) 


INJUNCTION—canW. 

1. UNDER CIVIL PROCEDURE CODES-condd* 

Ilje same premises. UeVl, that the High Court ha# 
power under its general equity jurisdiction to grant 
an injunction oi this character, independently of 
the Code of Civil Procedure. JairamdM Oanukdat 
V. Zamonlal JTijsorilaJ, 1. L. Jt, 27 Bom, 557, 
dissented from. Sukum Cfiand Boid v. Kamata^ 
mind Sing, I. L. B. 33 Calc. 927, Hart t. Orwer, 
9 C. IT. 74S, Mungle Chaitd v. Ocpal Bam, 
1. L. B. 34 Calc. 101, referred to. Baan Beqaby 
Dey V. Biiowani CncBN Bo3e {1006) 

I. It. H. 34 Calc. 07 

29. Injunction to restrain pro- 

ceedings in Court beyond Jurisdiction — 
Jurisdiction of High Court — In)unclion to rutratn 
proceedings tn a Moffasil Court — JurisJietion of 
Courts oj Eguity — Foreign Courts. The junsdiction 
of the High Court to restrain proceedings in Courts 
outside its jurisdiction is gorerned by the same 
principles as those that govern Courts of Equity in 
England, namely, that the party, tYhom it is sought 


L. O, 416. folSowed. S^JungU Ckand v. Copal Bam, 
J.L. B. 34 Calc. 101, iiotfolloucd. A Court of 
Equity can only restrain a person from ptocee^ng 


UT JUNCTION— contJ. 

2. SPECUL CASES-coflfd. 

(a) ALisaariox bt Widow— concU. 

TOTcrsioners is binding on them, which question the 
Court was prepared to answer in the negative, it 
would under the circumstances of the case, be an 


Moeebjee r. Kallt Doss MnucK 

I. L. E. 10 Calc. 225 


(i) Brstcu or Aobeeuest 

2, Association of arfizans for 

acquisition of gain— Ergifirafion of omocic- 
lien — Illegal agreement. IVhera more than twenty 
articAnsfiignedan agrecnient, whereby they con- 
stituted themselves an association for the par- 
pose of enhancing the price of their work by 
« 5-- -It *»-» I -f *v» ♦— jnto one shop, 

• « • ■ done amongst 

aU, but whiob 
• s a company 

under Aet X oi Hc(d,tnat me Court could 

not grant an injunction to restrain the breach of 
•uchagiceaent. Bejsaji Sabaji v. Bapp Sajo 
I. L. E. 1 Bom. 660 

3. — Agreement for a charter- 
pat^— /nferim •njunctien^J’AreateBei ireaeA^e/ 


2. SPECIAL CASES. 

(fll AiiryATios BY Widow. , 

1. Interim injunction, grounds 

for continuing to bearing— Consent of next 
rei'«y«ioner— EiyAts of remote revertioners. A Hindu 
died, leaving a widow and also leaving A, bis 
immediate teverrionary heir, and B and O, mote 
remote reverrionary heirs. The v idow obtained a 
certificate to collect debts, but such certificate did 


is only an agreement fora charter-party, no bucU in- 
junction will be granted. Abdud AU^^Kin r. 
AbdouBaoia . - 1. I- E, 6 Bom, 5 

4 Eestraining partner from 

excluding co-partner from partnerenip 
iDinnefiongrantedto restrain a partner fioin ex- 
cludiD" hL co-partner from the partnemhip busi- 
ness and from lioing any act to prevent its being 
earned onaccordingto thearticles. Vimache^ 
Nattak V. Bamaswasu Nayaxas . 1 Mad. Mi 


widow and D and A for the purpose of having the 
first-mentioned decree set aside, for a declaration 
that the decree on the compromise was inoperative 
to establish or confirm the irandulent decree, or to 
enlarge the powers of the widow to deal with the 
Government securities, and obtained an interim 
‘injunction. Held, that, apart from the question as 
to whether an alienation by a widow and next 
reverBijnor without the consent of subsequent 


•without the consent oi ma cu-euaii.-o, .... — 

eeparation of his share by a bulirauah, , 

alleged interference with the lights of , 
co-shareis, holding that the remedy lay m an action 
for damages Cbowdy r. Isdax „ 4 Qg 


6. Interim 

tion to restrain adoption~Practiee. _-ye- 


arose be- 
itber and 
ao agree- 
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INJUNCTION-fonW. 

2. SPECIAL CASES-con«d. 

(5) Bbeach op Aobeemest— 

ment, one of the terme of which was that the widow 
(the defendant) should not adopt a son, and that 


the plaint, he applied foran intenm injunetion, 
alleging that the defendant intended to adopt a 
Eon the next day (Sunday, 26th August) The 
■Court refused the intenm injunction Assrm 
PCItSHOTAM . I. li. H. 13 BotB. 56 

7. Specific JttUf I Att 

(I of 1877), as. 20, 21, 57—Contracl Act {IX of 
1872), s. 39 — Contract for perional eertiet — Contract 
for more than three years. The defendant signed an 
agreement m England with a railway company, 
whereby he contracted to serve the company exclu* 
eiTcly for four years in India under a penalty of 
!£100. The defendant, having come to India at 


INJUNCTION — contJ. 

2. SPECIAL CASES— conW. 

(5) BsEicn OF AcKEEJtEjrT — Conti 

was obliged to dismiss him for some “ fault” then 
until the expiration of the said penod of ten years, 
the defendant should not tarry on the business of 


quently called upon the defendant to enter his 
employment in accordance with the agreement, 
but the defendant refused, and remained in the 
service of B. The plaintiff therefore filed this suit 


discretion permitted to the Court by $. 22 of the 
Specific Belief Act (I of 1877) the injunction should 
be refused Cau.WKJi HABjrvajr v. Najwi 
Teichm . . 1. 1* K. 18 Bom. 702 


locomotive Enpenni-euueut. zi«i<i, itmiiue ueieuu* 


8. Agreement not to work for 

a rival tradesman — Specific HeUef Act (/ of 
lS77),ss. 22, 54, and 67 — Agreement made vhen 
•under criminal charge— Discretion of Court inyranU 
Ang specific performanct—lftgaUrt agreement— 
Damages — Form of decree. The plaintiff was s 


he was indebted to the plaintiff for moneys not 
accounted for and also in respect of loans made 
to him. The plaintiff instituted criminal proceed* 
ings in the Police Court against the defendant for 
criminal breach of trust, and procured a warrant for 
bis arrest. The defendant surrendered, and at the 
time of the agreement hereinafter mentioned the 
proceedings in this matter were going on- The 
defendant was out on bail, and was then in the 


(n) to enter plaintiff’s service as cutter and to serve 
him for ten years from the date of agreement ; (ui) 
to eerve plaintiff honestly; (iv) in case pUintifl 



0. Contract for perBcmal eervico 

— Confrocf not to j/ractice as phyiietan. A agreed on 
certain terms to become as-‘i»iant for three years 
to B, who was a physician and surgeon practising 
at Zanzibar. The letter which stated the terms 
** which D offered and which (as the Court found) A 
accepted, rooUioed the words ** the ordinary cLiuso 
against praetLing must be drawn up.” At the end 


1. 1*. E, 23 Bom. 103 
10. Breach of negative cove- 

nant — Cinl rroetdure Code {Act XIV of J8S2), 
M. 493— Temporary injunction — Syreifie Btlief 
Act it of 1577), ss. 64, 66, 67—.In}uneiu>n. 
rialntiffs advanced money to the defendants for 
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iN’JTO’CTIOJr— 

2. STECLU- C.VSES— fcn;?. 

( 5 ) B21u1.cn or AcEiurrsT — ecrutl, 

tte jcTro«i> of carryis; on work in wrtaiaBiici 
cisea, in ptirsnacce of »n agrwseat by wincKii** 
f.Tiiants unii^rtxNfc, in cv!0>a3^ratj'’Q of the *1- 
nncp, to jxctl tJl tbo Tsi-.** |■m!c«v^ frxxa tb# 
taiiwa to pliintig* atui Sjaiui tVcnsHlrw cot to sonil 
any of it to acj firm ctl;i*r than {>l4intiff«, or kwp 
any u stixt- Plaintiga Co«r fomfliiswl that 
ffniJonf-* h-vk in bmrh rf th^ir acr*wc:^nt. 
amncwl to « aixl ha.1 airily eiado con- 

si^mor.t* of, moa to anotb^r firm, aiaf trrce 
kfcyis’ mica la st<wk. rtamlLg^ fiW thia *nit 
for spi*cii:c pTfonaaror, aal fi»r an Kijunrfh«n 
rr'truninj lirfrrviixr.ts from artiaz in aviation 
of tbr trrtn^ of tbs ar^orr.t ; a treporary' 
injunction »i.i »ub:w<i«rntly tpyUr»l {.•* 4t>! ob* 
tAiacd. Cja'n an appri! f rrfrrmf bydcfctal* 

ants araiiv't thr Crant.ri thr trmfa»rar\ 

injunction: /Wf, that th«* injuncti.'n «-a« rirHtU 
jmntok Thr prantiw of «ucb an injuncti.'n un^lcr 
a, 493 of Ihr Cokir of Cinl rrecrdurr is a matter of 
juklicial diNorction. Qs‘>rc.* \\trthrr the j'fin- 
ciplea aiach wrern the -rant W a tmp'rary 
injunetitin uS'lcr the CMe of Ciit rnvrdaw are 
the same as th.''*e ahivli are lail tlo«n in tbr 
PfwiSe n«l>f Act reUtinj M the erant of a 
perpetual injuneli.iP. .Vt.^nma/i Jttrwji 
Pavisy r. fjenfea, f. L, fi. £ Bow. ?*;«. nferTwi 
to. SciKa Nanjc r. UxJt Ptitta 

Ll*.TL 2 fl Mad.ie 3 


(f) Bcru'cto. 
TeaporMT 


13. TeaporMT iitjunctiea— • 

Where a plajnti5 sool the <Jefe»l*at 
for a perpetual injunction rp'tfaima: him frwni 
buOdinc a house On a parcel of land alleced to be 
uithifl the piaintlS*! patni and let ont to the 
defendant v« a mere tenant-at-u'TI. and the Court 
below ha.1 ciantrd a teiap>r*TT injunction fndmU 
lilts Bfll that the teinix'rary injunction must be 
maintained upon the pUintid utalertakin- to in* 
demnify the defendant in the erent of the di«ail*.sal 
of his ariioo : /ft/r/, further, that in such a ea<e 
matters shooU he alio'fd to remain a,s far aa p*'*- 
sible in st/its fvo, and that the defendant Bin<t not 
be plaee<i in a position to »ay aftem-ards upwa the 
basis of hia own act, that on equitable conaafer- 
ations deaolitiin should not be insj,ted upon- 
CHaxnsaJJaTK Pax. r OoEran CnowniniTfl^OC*) 

e c.-vr.ir.sos 

12. Mandatory injnnetios — 

Discretion ©f Court— Lan-^Iord cnnnol hare TnO"* 
i^ory sajwartioa »n rf*p^ 0 / brUfiiry, if, brosrs’ny 
cf t\e otsfrurfKm ht ifoes net rifrei. Where the 
tenant of an acricoUaral hoUing constructs * 
buildinc of a character not suitaUe to such hoU- 
ine, niih the Wnowledge of the Undlord. rufb 
Undlonl is bound not only to object but to take 
lega! step* to stop the pepcresa of the work ; aial. 
jo d-faolt of doins ex the landfonl is not 


EfJUNCno N— cr V f. 

^ SPECIAL CRISES— «-ef. 

[e] Fnu>:yo— ecsv’i. 

entitled to a taaftitton,- injunction for th- 
decaolition of the buihlirv:. The same priceij^e- 
wxll apply where the t< not th- 

tesAct, l«t one who dtH*s so cwler arreemeai 
with the owrer of the kudiraram n.:ht. Bcnofr 
foowtere Ais«r-< r. Scviim^'y /. i. P. 

tVc. lit. foUowe.!- CirtM-' t. 

Sif^Xen PtPi, A’a .* 1^5 cf 

ftd.’owwL l*i.»i5U!Ti> Avainw e. 

t*HiDaji*axM C'Hrm il'X"'.' 

I.raB.29 2ira<L49r 

(f) ( . LLtm 'V or Pests. 

1 13 . - Sait to restrain collection 

I of reata— AiiaiKjn-, jtvef cK .tn injunction to 
1 restrain the defetaiant frea eolloctmr. without any 
! title, frera the raijiU of the plaiatifi*# estaJe. two 
annas rent om aral atwre the full sixteen annas 
I in the rupee, may lie crantwl without prwif of actual 
1 damnee. NasnurMUJ- i'BowpHar r. Ra« Cstw* 

I OES hmua . . . W. B. IBM, Sei 

' (») Cmiyo T»tw. 

14 . .U'tnn • Catii 

I erf #i*m e 7 «* e«r t*p<f oJ 
I re«woatiwr'jt.'.efo*wrrct*tef.«*’'<^.»rt^*>'^” 

prfj«d«T« of ar^tWra CiTUm plaintifs r^l 
f.'r an iBiuT>eti.'n restrainiria defcn-lants fpm 
ebstruvtinc then in euttin? eertain brwn^ca rt » 
rimi tree orerUnrip;: thw irojirtty. ^e 
uXerew in the b.l*ure of a temrJe. and the res^* 
aare^ ba«rd m the pr^'ual th»t t.he i-ee t*^ 
an obket of veneration to ffualus, and that the 
loprtti cf Its branches wimU he offen'ire t* 
reltmocs feehnes of the lUralu eomnunilj. lid^w 
that the rlaintigs wTre entit’c.1 to the lajuncti^ 
mTrf it-l ■k'- 

iclioa micht cause annoyance to a laj^ .5 
of Hindus was not a sufhnent ptouial I 

down the welj-teeognitcd eommoa law of 

ff} rificnro Wm. 

15. EestritoinS the diesins ‘f 

.,e,U-Ze-.Wee_W.tV!ee Thed^u • 

.™u by , t.lethJy “'"h-rlf r,V » 

xamiotlaramlthe raiyats asnoi « Cniiinctj.'’!, 

restrain which the I'onrt will ussue *« 

Jla:x«K.*v Chowthby r. ^ 

(p) E^fCEOaCHWTNTS. 

16. Eneroaeliiaeat 

BmiUiny rref a *• 

rci»c/y. The defendant encp>achcJ «*'* 
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mJVNCTION~conf^ 

2 SPECIAL CASES— conW. 

{g) EscBOACmiESTS — fonc'ii. 

merit (dhora) of the « all of the ptamtiS, which »loo<l 
on a piece of ground belonging to the plaintiff. 
The wall dnulcd the properties belonsmg to the 
parties The abutment was on the defendant’a 
side of the wall The lower Appellate Court 
awarded compensation for this encroachment on the 
ground that there was merelj technical encroach* 
meiit on the part of the defendant, because only a 
foot or so of the ptamtifl's ground was cowered 
thereby. //eW, that nlicf bj waj ofinjunction wras 
the proper rem^y in such a ca«e, for to allowr 
compensation would be to let a trespasser put a 
value or mcmej’s worth on another man’s property 
and deprive him of it again-it fais will Goodionv. 
Jfic^anfson, L R. 9 Ch 2iJ, followed Jetiiai.al 
H nciCHAvn v Iulbiivi DAivcrnnAi (1004) 

I. L. H. 28 Bom. 298 

17. Mandatory injunction— Tres- 

fasser.' A mandatory ir;uoctjon should not be 
granted against a trespasser compelling him to 
come on the land on which he had trespassed to 
remove an encroachment made thereon by him 
NaTBOJI MaVERJI WaDIA V DsSTOft Krabsedji 
MAh'CHEBJt (1904) . I, L. B. 28 Bom. 20 

(A) EXECcnoK or Decbee. 

18. Stay of execution of decree 

— Courfo/ C0‘0rdinat€ jun»dt(tion — Sptetfic Rdttf 


granted to him by a Court exercising co>ordinalc 
jurisdiction with the Court in which the injunction 
STBS applied for, on the ground that the proceed, 
ings by which the decree was obtained against the 
person applying for the injunction were altogether 
illegal. The cases in which injunctions were granted 
by the Court of Chancery in England againat pro- 
ceedings in other Courts rested ujxin the assump- 
tion that the rights of the parties could not bo 
enquireii into, except through the Courts of 
Chancery, and arc therefore not applicable to 
India. Injunctions to stay proceeilings under the 
SpeciGc Relief Act can only be granted in cases 
where the Court in which the proceotlings are to 
be stayed is subordinate to that in which the in- 
junction is sought. DRTRosiinnrB Sex r. Acka 
Baxk . I. Ik B. 4 Cate. SSO : 2 C. la B. 283 
3 O. Ik B. 421 

19. Bestrainisg decree holder 

ftom executing decree improperly or ille- 
gally obtained— Order mbititvtmj fudgmemt- 
drfJer— 5o/r or lron*ffr of rfnM-/eifejw. A, the 



ITSSVNCTlON—eontd. 

2. SPECIAL CASES-fon/'/. 

(A) Execttios of Decbee— confd. 

patnidarof the talukh, whose rights were thus extm 
gnished, then sued and obtained a decree for 
damages against A. After C had obtam^ this 
decree against A, A sold his equity of redemption 
in the entire mortgaged concern to B, and by this 
sale all the ifena and jmena, or Labilities and 
outstandings of the concern, were transferred from 
A to B. C then after notice to B, obtained an 
order by which B was made the judgment-debtor 
in the place of A. B took no proceedings within 
one year to set aside this order; but, after the 
lapse of three years, upon C attempting to execute ■ 
his decree, instituted the present suit to set aside 
the order, and for an injunction to restrain B 
from executing the decree against him. Ueld, 
firtt, that the purchase by B of the dena-powna 
of the indigo concern of which A had been the 
proprietor diid not make B liable to pay the amount, 
(or which O had obtained a decree against A, as 


:. I . i • » 1 <’. V ■ 

20. Injunction restraining 

execution of a decree obtained in a etiit 
against plaintiffs’ karaaTan—.Sprei^e Rtlitf 
AH (J of 3877), /. 56 (A) — SuA hy funtor nemhffs of 


the defendants, other than the members of the plaint* 
lOs’ tarwad, from executing a decree of a District 
Court, passed on appeal from a Alonsira Court, 
whereby certain lands of the derasom were decreed 
to be surrendered to them in the character of uralers, 
it appeared (i) that plaintiffs’ karnavan was a party' 
to the suit in which the abovementioned decree was 
passed ; (li) that the plaintiffs’ tarwad was otherwise 
entitled to the uraima right by adverse possession 
if not immemorial title, lltla, that the inj'unction 
eought Was not precluded by Speelffe Rehef Act, 
a. 56 (&), and that the pUmtiSs were entitled to the 
decree as prayed. Arm r. Ramsx 

I. D. B. 14 Mad. 425 


Distnet Court of TnchinopoJy, entered into a 
composition snlh their rreditors, and a deed^Was 
executed to which the defendant became a party 
in tespevt of his judgment-debt. The defendsEt. 
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DIGEST OF a\SES. 
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TNJtJNOriON— co«<i. 

2. SPECIAL CASES— conW. 

(h) Eiecutiojt op Decree— « mW. 

subsequently applied for execution of this deewe. 
Tlie trustees, to whom the debtor’a assets were 
made over under the deed, together trith tha debtors 
now brought a suit in the same Court lor an in- 
junction restrahung the defendant from executing 
or proceeding to execute bh decree. The plaint 


was iioL ueccKsary to prevent a ronJtiplicity ot 
proceedings within the meaning of the Specific 
Relief Act, B. S6, cl. (a) Semhle : Hie suit for 
the injunction prayed for was not maintainable 
with reference to the Specific Relief Act, s. CC, c). (5). 
Veskaiesa TAtvxsn u. RAStAsnAWi CnEmAit 
I. Ii. S. 18 Mail 338 


a» 492 and 311 — ilfcfcnal irfc^uiaritymM/e. In a 


ITJXrNCTION-conW. 

2. SPECIAL C.lSES-c£>r»/d. 
(hyExcccrios OP Decree— < onci<f. 

JSS2), tt. 01, 05 — Decrte cUtaintd on a Itnami mort- 
gage b>j htnnmidar — Suit h>j real mortgrjgct — Bifht to 
declaration of tight to execute decree. A mortgaged 
a land to B as either agent or benamidar for C, 
B sued on the mortgage and obtametl a decree. 
C now sued A and B for a declaration that he was 
entitled to the ticncfit of the decree and had the 
right to execute it, and for an injunction restraining 
A from paying the money to B and B from re- 
ceiving the money from him. Held, that the 
pfaiatidwasentitlcd to the declaration, but not 
to the injunction. SETncn-iVAR f. SII^^n^oot 
Piixat . . . I.L.E.21M:ad.353 


(l) ISTRUSIOjr OJJ Ophce. 

24. Office of vatandar josbi— 

Damaqu ojainjl intruder tnh ofjiee — Heceipl hy 
another of fee* f/roperly due to ratandar joshi. The 
vatandar joshi of a village hag the nght to reco^f 
pecuaia^ damages from a person who has intniM 


postponed the sale of property No I, and caused 
two other properties on the list to be aold. Objec- 
tion was made under s. 311 of the Civil Froceduro 


services of a priest whom they were unwnjmy 
to recognize, and forbidding them to employ a 
priest whose ministrations they destre. Raja 
vuaD Somw KBBnsil ^ ^ ^52 


26 — • Eight to an office in a 

temple— Prorerfiire Code, a 21^ Plaintins 


sued for an injunetioa to prevent defendant irom 
Interfering snth their right to present to certain 
persons at a certain festival in a certam temple a 
Jrown and water. The lower Courts fou^ that 


only to perpetual injunctions, temporary injnnc- 
iiODs being left by s. 63 to bo regulated by the Coda 
•of Civil Procedure, and s. 5fl was not intended to 
affect injunctions applied for under s. 492 of the 
Civil Procedure Code. The temporary injanction. 


'Batik, I. 'L. R. i Calc. 380 I. L. R., 5 Calc 8S, on 
review, distinguished. Bro)ttidro KmnaT RaiChow- 
dhry T. Rup Lai Dae, 1. L. Ji, 12 Calc. SIS, rri'erred 
to. AiitB Duxhis aliaa ^lanoMDijArr v. Apsasrs- 
‘lEATDB General op Benoal 

X. Xu 11. 23 Calc. 361 

23, Eight to injunction — Specific 

•lieliet Act {1 of 1877),s 56,cl. {by~TruitAct{II of 


p:='i;d. S»»tv,w r. 460 

QQ Purchaser of share in hill- 

karnlvatan and 'iTcv/f 

perfotmanee of dutie*—~Speeific Relief Act {I of iS ). 
« S4. The plaintiff, who had bought a share m a 
tolkarm vatan and joshi vntti, xvas obstructed 
by the defendants jn the performance of bis duties. 
Held, that he was entitled to an injuncliem 

27 Property in word— 

(/./ wr). ... 


ot *' and others ) me uuamJa»-..‘* 
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INJUNCTION— wnfJ. 

2. SPECIAL CASES— conW. 

(0 IsTBUsios os Office— C( 7ndJ. 

two temples and of three minor ones only, having 
limited rights and duties and being in many respect 
subordinate to the vieharanakarta, had, in pursu- 
ance of immemorial custom, used a seal in con- 
nection with his office, which had never borne more 
than a single figure, without legend He had now 
made and used m the conduct of temple affairs a 
new seal, hearing the same figure, but with the 
legend “fiiumalai " “* Tirupati, vagaira devastanam 
dharmakarta " added to it. On the vicharana- 
karta suing for a declaration and fox a perpetual 
injunction to rcslram the use of a seal con- 
tainmg such words : — Iltld, that, although the 
legend might m a sense be accurate in represent- 
ing what the defendant actually was, and the 
vicharanakarta had no property m the Word 
“ vagaira,” yet the defendant should be restrame<l 
from using U upon the teal, since, from the manner 
inwhichthat word had been used in the sanad of 


I INJUNCTION— cofitd. 

j 2. SPECIAL CASES— conAf. 

j (0 NtnSAlfCE— COTlfcf. 

that it is intended to cany on the business of 
. apmning and weaving in the buddings now being 
I erected. A business of this nature carried on so 
close to the Grant Buildings will render our clienta” 
property comparatively valueless, and we are in- 
etnicted to bring this fact to your notice and to say 
that the Bank will not permit any business of the 
kind to be carried on to the detriment of their 
property.'* To this letter the company replied 
that the business of the Hydraulic Press Company- 
had been peevionsly earned on by that companv on 
the same site without any remonstrance either 
from the plaintiffs or from the occumnts of the 
Grant Buildings; that the value of the plaintiffs’ 


into a spinning and weaving mill, *and that they 
should have entered their protest months before : 
that under the circumstances the plaintiffs had 
no right to interfere in the working of the mill,, 
and that the Nico! Com^ny, therefore, intended 


claim a position co-extensiie wnu inaiui luu vicu- 
aranakarta, which m fact he did not possess. 
RA>tA^^JA PEDDA JiVASOinLC r. Rama KisoRE 
Dossjee • • • I. Xi. H. 82 M ftd. 189 


(j) NuisisCE. 

28, Nuisance from cotton mill . ^ 

— A’oi« — Smole and fluff of mtll— Damages-^ \ 

ComhtnaUon of «n;uneIion and damagu — Speci- 
fic r.tUtf Aft (/ of JSr?}— Delay— Arjaiceccnce • ■ 

— r.tght of reversioners to sue Tho^Iamtifla were i ^ 


numbered, respectively, Kos 


2. 3, and -I, and 



solicitor sent a notice to the liquidators of the com- 
pany refemog to what had taken pbcc and warning 
them not to sell the mill without giving the pu^ 
chaser notice of the plaintiffs' intention to take 
proceedings against any person who should re. 
commence to work the tmJL Advertisementa to 
that effect were also publishe.1 in the English and 
native daily newspapers. On the »th August 
ISSO. bearing that the mil] was to be put up to ane. 
tion, the plaintiffs pent to the Iiqui^tors a similar 

notice. On the -6th August 18S0, the defendanta*- 
mill was put up for sale and the notices weio read 
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‘INJUNCTION— foHt-Z. 

2. SPECIAL CASES— eoull- 
0) Noisasce— cojiZ/ 

out by iilaintiCa’ solicitor. The tlcfcndanta were 
present and heard the notice read The defendants 
purchased the property for 113,01,000, and the sale 
was Confirmed by the Court On the let January 
1881, the mill recommenced worLin", harjD« been 
idfe for two jears. On the 2<)th January 1881, a 
notice was sent to the defendants to discontinue the 
workingof the mill on pain of a suit. The defend, 
ants replied deiwmg the nuisance and stating 
that any suit would bo defended. The suit was 
filedon the 5tli February 1831. The plaintiffs 
alleged a nuisitice, esjiecially to the tenants of 
the eastern block of the Grant Building, arLtng 
from the noi«e. smoke, and cotton flufl and smells 
issuing from the defendants’ mill. They com- 
plained that the said nui'Ances would be much 
incrotsed when th** defendants earned out their 
intention of completing the number of spindles 
and looms for which the mill '\as built. Thej* 
prayed for an injunction and III, 000 damages. 
The defendants dcoied (he allege<l niitaancc, and 
contended that the plaintiffs were debarred from 
the relief claimed. At the time of the filing of 
the suit the only rooms in the Grant Buddings 
that were vacant were the following: In the 
east block two rooms in Bivision No< ]> one room 
m Division No, 3, and one room in Dmsioo 
No. 4. In the west block five rooms were vacant. 
The total net rental of the vacant rooms was 
R350 a month, and of the occupied rooms £12,410. 
Evidence was given that many tenants bad vacated 
their rooms in the east block on account of the 
nuisance experienced from the mill, but that the 


suit lour rooms were vavatii, lu me task, wock aiiu 
none in the west block. Between the date of the 
tiling of the suit and the bearing, changes had been 
effected in the null which decreased the nui«ance, — 
e.j , new boileia were erected, smokeless coal was 
used, screens, steam.jets, and baffleplates wrero 
introduced. In order to dimmish the noise, double 


the plaintiffs were not debarred from suing by ac- 
Tjuescence or lathes, but that thedefendantvand 


INJUNCTION— cotiM. 

2.'.SPECT.\L CASE-S-contJ. 

(;) Nris ivcE— con/<7. 

claim to an injunction was the diminution in the 
value of their projicrty owine to the working of the 
mill being a nuisance m respect of the four rooms 
vacant m Divisions No«. 2, 3, and 4, at the time of 
the fijing of the sait ; (4) that (he efficacy of the 
changes and improvements made by the defendants 
after the filing of the suit for the purpose of ditm- 
nishing the nui'anee complained of depended so 
much on the good intention and constant personal 
care of the defendants am) their servants that it 
ought not to influence the question of inj'unction 
when once the nuijJince was provwl to have existed ; 


value of (ho projierty arising from the nui«snce, 
et} of gr^niiog 
o th; fact that 
render it un- 
ring an action 

intespevt ot an ine oiiier louiiis m Divisions 
Noi. 2. 3, and 4 after giving the tenants notice. 


tneroomsin Dinaions fsos. ..o.imu * , iw, -...j 
interest of the jilainliffs in the Grant Bmidinga 
being a personal interest and the only object of 
the plaintiffe having been to secure the highest 
value lot their property, and considering that 
from the nature of the case, an injunction, such 
88 the plaintiffs prayed for, would place the 
defendaots entirely m the power of the pUintias, 
Iherelief given to the plaintiffs should assume 
the form of pecuniary’ compensation rather than 
of an Injunction, and directed further evidence to 
be taken aa to the dimwiutiotv in value of the 



reason of (a) tlie noise and also by reason of (6) the 
smoke and cotton fluff issuing fiom the jndl during 
-the moiuo.wi ; (3) that the onlycause of action on 
•which the plaintiffs could rely in support of their 


ind also rwtrainfug defendants from 

imoke or cotton fluff to issue so a , . . gg 

luch nuisance as aforesaid with bberty to p 
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(;) Kctsakce — conid. 


0) 2JC13AXCE— fonc'J 


to «rpJy O’® noise be matenall) increa«ed 

beyond what it is at present. On apjieal t Nttd 
jjtr Bayixy, CJ. (Acting), and West, J, that 
admitting tiiat money compensation was a nght 
form of leLef, it shoald becomiiencation measured 
by the premises not owned, but occujued by 
the plaintiSs ; in other words, the rooms uniet. It 
was only in respect of these that the pI.aintifTs were 
competent to sue, and they could not be entitled to 
compensation on a more extensire ground It was 
only in respect of the rooms in question that 
the present suit and the decree therein could guard 
the defendants against further actions. An award 
of H40,000 to the plaintiffs could not prevent any 
tenant of the rooms affected by the nuisance from 


the damages art'ing to the plaintiffs on account of 
the rooms uniet at the institution of the amt 
R1,000 would affotd eufficieat compensation, and 
the sumawanled should be reduced to that amount- 
The decree was Taried accordingly, and a clause 
was also inserted distinctly pronding against any 
increase of smoke, cotton fluff, or noise of machinery 
beyond what subsisted at the date of the decree ; 
and further pronding that in case any loTentioo 
should be made by which the nuisance might 
easily be diminished, the decree was not to be 
deemed to prejudice the right, if any, the plaintiffs 
as owners or the tenants of the Grant BuiMings 
possessed to require the defendants to introduce 
such ineention into the said mill so as to cause 
the least ahnoyance reasonably possible. EsKD 
^Ioutoace Baks of Ixdia r. Aumedbiiot HobiB' 
BHOY . . I. L. K. 8 Bom. 35 

29. - — Overbanglng trees — Man- 
datory in;uncl»on— per^tual injunction— -Trm 

otxfl^ngxny titighbour't land— Continuing nuUanre 
— ThrtaUntd damagt — Sj/texfie Bdxtl Act (/ o/ 
JS77), ». S5 As every owner of Urd m under an 
•obhg*'' — -v - *« • •• 

grow 

exten ■ • • • n • 

to the • ■ 

of such an obligation, it is ojien to the Court to 
grant a mandatory injunction for the Tcmoval of 
the nuisance under a. 5^ of the SpeciSe Relief 
Act, Xemmoa v. JPrM, { IS'tS J A. C. /. //or» 
KritJxna Jantxi x. Sanl-ar I'ltAaf, /. L. R. Bom. 
420 ; A’ofrii x. Jiatcr, J RolL 393 ,♦ BatraV Catx, 
Rep. 53 f She!/cr x. Cxly of London Eletirie 
Lighting Comjxany, [ISOS] I. CA. SS7, tefened to. 
A perpetual injunction re<training the defendant 
from planting trees the roots of which are likelv 
to penetrate the foundation of the plaintiff's 
■baiUingand wall, is Arfdto be unworkable. Bxndn 


Airmi CAooudArani v. Jahnabt Chotcdhrani, I L.R 
R. 2i Calc 260, referred to li.vKSHMi Naraim 
BaxeSjee c. Tara Pbosaxsa Baxerjee (1D04) 
I. Ii. N. 31 Calc. 844 


(1) OBSTRCCnON OR IXAtTlY TO RlGHTS OF PrO- 

PERTT (Light vnd Air, Water, Bight of 
Way) 

30. Injunction by one member 

of a joint Hindu family against another 
when granted— Joint family property. In dis- 
putes between member* of a joint Hindu family 
with respect of joint property, the exercise of the 
Court’s jurisdiction to grant relief by injunction 
should be confined to acts of waste, illegitimato 
use of the family propetry, or acts amounting to 
ouster. Axaxt Rajiray f. Gopal Baltaxt 

1. Ij. R 10 Bom. 260 

31. Suit by a co-parcener for 

an account of the profits of a joint family 
firm — Ercfusion of partner from famxly partner- 
ehip — Hiiufu fate— Joint family. A member of a- 
joint Hindu famUy cannot msintain a suit 
for an account of the profits of a partnership which 
is alleged to be joint family projierty, and an award 
of his share in such jroflts when ascertained. This 


1. Ia B. 23 Bom. 144 

32, Mandatory injunction, 

when to be granted— JuJiciaf discretion 

Damage* — Right* of eo-*Aarcp». In granting or 


OM. Co-Bbarers — Rigkttodeal witk 

jotmi properly — rsrarDt^a of tank on joint pro- 
perty— Dxteretion of Court in granting latanctioa- 


be has retained, by the act the coBsplsint* "d”* 
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l>IO}5sT OK C.ISES. 


( 5622 } 


INJUNCTION— 


INJUNCTION-ewf,/. 


2. SPECIAL CASES— 


2/ SPECIAL CASES— conM. 


0) Koisaxce— 

out by ])lainti£ra’ solicitor. Tlio dcfeudantg were 
present and heard the notice read. The defendants 
jmrehased the property for B3, (11,000, and the sale 
was confirmed by the Court. On the 1st January 
1881, the roill recommenced working, ha Tin" I>ern 
idle for two years On the 26th Januaiy 1881, a 


filed on the 5th February 1881 The plamtiRH 
alleged a nuisince, especially to the tenants of 
the eaotern block of the Grant Buddings, arising 
from the noise, smoke, and cotton fluQ and smells 
issuing from the defendants’ mdl. They com- 
plain<3 that the said nuisances would be much 
incroJacd when the defendants carried out Iheif 
intention of completing the number of spindles 
and looms for which the mill was built, llicy 
prayed for an injunction and Rl.OOO damages. 
The defendants denied the alleged nuisance, and 
contended that the jilamtiSs were debarre«l from 
the relief claimed. At tho time of the filing of 
the suit the only rooms in the Grant Buildings 
that were yacaat were the following : In the 
east block two rooms in Division No. I. one room 
in DivisioQ No. 3, and one room in Dimloo 
No. 4. In the west block five rooms were vacant. 
The total set rental ol the vacant rooms was 


demand for rooms was so great that other tenants 
were found to fill the vacancies almost as soon as 
they occurred. At the time of the heating of the 
suit four rooms were vacant in the cast block and 
none in the west block. Between the date of the 
filing of the suit and the hearing, changes had been 
effected m the mill which decicased the nuisance, — 
e y , new boilers were erected, smokeless coal was 
used, screens, steara-jets, and bafileplates were 
introduced. In order to diminish the noise, double 
fi.Tcd windows were put in on the north side of the 


(/) Ncisixce— < c>nW. 


changei and improvements made by the defendants 
after the filing of the suit for the purpose of dimi- 
nishing the nuisance comjilaincd of depended so 
much on the good intention and constant jier-onal 
rare of the defendants and their servants that it 
ought not to influence the question of injunction 
when once the nujiuince was proved to have existed ; 
(5) that altboogh'fthe plaintiffs being at the date 
of the suit entitled only toeomplainof the nuisance 
as to four out of sixty -eight sets of rooms) it might 
be said there w as no material diminution of the 
value of the profierty anting Iram the nuj&ince, 

. .1 . 4 . of granting 

hs fact that 
■nder it un- 

, g an actim 

in re<|>eci oi an ttie oiner rooMiH m DiTi«ions 
Nos. 2, 3, and 4 after giving the tenants notice, 
to ■ ■ 


the 

*'*•** • • • ' 1 > 11 *- J— !• — 'th as if the 

, . jiect of all 

•, ■ 0 ) the only 

• Buildings 

being a personal interest and the only object of 
the plsiotiffa haring been to secure the highest 
value for their property, and considering that 
from the nature of the case, an injunction, such 
as the plaintiffs prayed for, would place the 
defendants entirely in the power of the plaintiffs. 


and injunction, and made an order for 


the plaintiffs were not debarred from suing by oc- 
quesccDce or laches, but that the defendantsand 
the previous owners of the null had been at every 
stage acquainted with tile plaintiffs’ intention to 
resist the working of the mill if it proved to be a nui- 
sance ; (2) that the working of the jmll was a nui- 
sance to the occupants of Divisions 2, 3, and 4 by 


ayment of the said sum to them, an /njunaiou 

she reetraining defendants from working the miu 
I,U other*.? then w.th closed doable S'" 
indowu on the side next the jn^gny 

id also restraining defendants fro® a to cau’c 

aoke or cotton fluff to ‘^^ue so a- 
ich nuisance as aforesaid with liberty to j 
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DIGEST OF C.\SES. 


( oC24 ) 


INJUNCTION— «onW. 

2. SPECIAL CASES-MnJd. 

()) Kcisasce— confJ. 

to apply in case the noise be materially increased 
beyond what it is at present. On apjieal s Held 
jxr Bam-ev, C.J. ^Acting), and West, J , that 
admitting that money compensation wasanght 
form of relief, it should be comjicnoation measured 
by the premi«e3 not owned, but occupied by 
the plaintiffs ; in other words, the rooms unlet. It I 
wasonlyin resjiect of these that the plaintiffs were | 
competent to sue. and they could not be entitled to j 


tenant of the rooms affected by the nuisance from i 
suing the defendants on the same grounds as were I 
taken by the plaintiffs in this suit. It would be ' 
unreasonable that the defendants should be made I 
to jiay as damages in bulk to persons not legally 
entitled what they might hare to paj' orer again to 
those who are or may be entitled in detail. For 
the damages andng to the plaintiffs on account of 
the rooms unlet at the institution of the auit 
R1,000 would afford sufficient compensation, and 
the sum awarded should be reduced to that amount. 
The decree was raned accordingly, and a clause 
was also Inserted distinctly pronding against any 
increase of smoke, cotton fluff, or noise of machinery 
beyond what subsisted at the date of the decree ; 
and fuither providing that in case any invention 
should be made by which the nuisance might 
easily be dimini<hra, the decree was not to be 
deemed to prejudice the right, if any, the plaintiffs 
as owners or tiie tenants of the Grant Buddings 
possessed to require the defendants to introduce 
such invention into the said mill so as to cause 
the least ahno^’ance reasonably jiossible. La>'D 
Mortoaol Bark or Irdia v, Aumcdbiioy Hcbib* 
Biiov . . . , 1. li. R. 8 Rom. 35 

29. — — Overhanging trees— J/an- 

dalory injunction — Pcrj^lual injun(lian~Trtt« 
octrhanginy nrighbaur't land — Conhnuin? flUMonce 


ot such an obligation, it is open to the Court to 
grant a mandatory injunction for the remoTsI of 
the nuisance under s. 5.1 of the Specific Belief 
Act. Lemmon r. ir<L6, [IS'tS] A. C. I. Hart 
Krtihna Jo-ihi v. Sonlar yilhal, I. L. R. 19 Rom. 
420; Horrn v. Baler, ; Roll. 393; Eaten'* Ca*e. 

Rep 53; SM/er t. Ctty cf London Elertne 
CofnjMny. {1S03) 7. Ch. 2S7, refened to. 
.V perpetual injunction restraining tho de/endanl 
from planting trees the roots of which are bkelr 
•to penetrate the foundation of the plaintifl^a 
'building and w-aU, is Add to be unworkable. Eindm 


INJUNCTION— confd. 

2. SPECIAL C.\SES-confd. 
(j) NCI3ASCE— conc’J. 


(A) Obstecction hr IxjiTiY to RioitTs or Pro- 
perty (Liout and Ant, Water, Rioirr or 
Way) 

80. Injunction by one member 

of a joint Hindu family against another 
when granted — lamily property. In dis- 
putes between members of a joint Hindu family 
with respect of joint property, the exercise of the 
Court’s junsdiction to grant relief by injunction 
should Im confined to acts of waste, illegitimate 
use of the family propetry, or acts amounting to 
ouster. Akast Rasirav v. Gopal Balvant 

I. Xi. R 19 Rom. 269 

31. Suit by a co-pareener for 

an account of the profits of a joint family 
flrm—FxcIiwion of partner from family partner- 
sAip— //I'ttfu laic— Joinf family. A member of a 
joint Hindu family cannot mainUm a suit 


I. Ik R. 2S Bom. 144 

32. Mandatory injunction, 

whan to _ be granted— VufiCMl rfuerrbo;^ 
Doraoyes — of to-thnrere. In granting or 


Crattebjee . . . I. Ik R. 14 Cal^ 189 

33. Co-ebarer^—B(^A( Jo ifrai teith 

punt property— Erravation of tank on joint pro. 
p^y.-I)i*mtion of Curtin sranting injunelion— 
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DIGEST OF CASES. 


( 6626 ) 


INJUNCTION -<ontd. 

2. SPECIAL CASES— conW. 

(t) Obsirttctios OB Injubv to Diohts of Pno- 
PEBTv (Light avd Ain, Water, Right of 
Wav) — contd. 

some injury which materially adccts his position. 
Lala Biswambh'ir V. Itajnram Lai, 3 B. L i?. Ap 
63, applied in principal. ShamnyifgHr Jule Factory 
Co. T. Ram Narain Chattcrji, 1 L. R 14 Cate. 
1S9, approved. The fact that a portion of 
the land on which a tank had been excavated 
by the defendant was fit for cultivation iloea 
not constitute an injury of a substantia! nature 
such as would justify an order of that nature. Jov 
CeiTSDER Rukhit V. Bipbo CmiBv RuKtnr 

I. Ij. R. 14 Calc. 236 

34. • IjmaU properly 

—CvUivation of tndigo by one co-sharer teilhoyt 
consent of others — Injttnehon as ieticeen co-sharers 
— Practice of the English Coi-rts in granUny in* 
junction, ApphcahiUty of. W, while in possession 
of of an'cntire mouzah as ijaradar, had under an 
arrangement with the propntors built factories and 
cultivated indigo by reclaiming a quantity of waste 
land. On the expiration of his lease, TP, n bo still 
held a portion of the mouzah in ijara from a 2-aona 
oo-sliarcr, continued to cultivate indigo on the 
khas lands, as before, and, disregarding the oppo* 
sition of the 14-anna co-sharers, claimed an exetu. 
fiive title to do so. The l4-anna co-sharers there. 


injunction prohibiting the defendant from grow, 
ing indigo on the khas lands without the consent 
of the piaintiils. Held, that the plaintiSs wero 
entitled to an injunction, but having regard to the 
circumstances under which the defendant cultivated 
the lands, it was necessary to vary the injunctiou 


Dutt V. Watsox & Co. 


I. L. K. IB Calc. 214 


85. Village property — As to what 

teos the common property of a village, m., a iank-~- 
Inabihly of any of the co-proprietors to exclude the 
rest from conlnhvUng to repotr %t A village tsak. 


evidence, including that adorded by a compromise / 


INJUNCTlON-coftW. 

2. SPECIAL CASES— eonfi. 

(I) Obstructiojt or Isjiniv to Riohts op Peo- 
PERTT (Lionr Aim Ant, Water, Right or 
Wax)— contd. 

made in 1842, it appeared that the repairs were to- 
Iw cffectcd^by a common collection made through 


entitled to an injunction prohibiting others from 
interfering w ith the general conseri anev of the tank. 
MfTTAYA f.5 SiVARAJtAx I. D. R. 6 Mad. 229 
Held by'lhe Privy Cbuncil.on appeal, that it was 
equally at the option of the rest of the villagers 
either to permit (he repairs to be done by the 
ptaintilTs or to insist on the work being done at the 
common cost ; the tank remaining tJie common 

... . . r*' -.TiJlagers 

thcrwise, 

. • repairs. 

- Mad. 241 
Ifc R. 16 I. A. 48 


36. ______ Digging so as to endanger 

neighbours' land— Sprci/fc Relief Act (/ of 
1S77), s. $4— Threatened damaae^Damage ocevmng 
after tutt—^atise of action— Right of «iit- "J®'® 
an act thpMtening danger to a penon s land is 
euch that injury will inevitably follow, a Court 
mai* grant a perpetual injunction restrainmg tno 
continuance of that act, even though no damage 
has actually occurred before inatituti^ of smt. 
And where actuai ininiy has occurred subsequently 
to the fihng of the plaint, the plaint may be 
amended so as to show the nature and 

such injury- Pattisson v. Oilford, L. R. 18 Lq. 
259. applied- BcrniT Tasini CHOw^Hua^ r. 
Jabnabi CnowpHBASi 1. 1*. 24 Calc. —80 

37 , Light and air— Ancient lights 

Principles on which the Court grants inj'unctions 
and aMcsses damages m the case of obstructira 
of ancient lights Effect of alteration of indow 
on plaintiff’s right L-acbebstees f ^AEi^^Ara 
POBAMAinCH . . • • 


f^rnot bci^ such an obSruction as to caU f^ 
the interference of fhe Coxat. 
without prejudice to action for damages Q^fjg 
V Abchkr . . . • • \ 

«o Obstruction to 

'.ght 'and air~Door. light 

the Court fa asked to interfere by injuncbo 
restrain the obstruction of light ana 
i dominant tenement, the q“®«tion ‘ ,y iq . 
Bind fa. is the obstruction such as seriou > 
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DIGECT OP CASES* 


( 6C2S ] 


nr JUNCTION— wnW. 

2. SPECIAL CASES— wnW. 

(i) Obstrcction OB Injury to Riobts op Pro. 
PEKTY (Light and Air, Water, Rionr of 
Way)— conii. 

interfere with the comfort or enjoyment of the 
owners of the dominant tenement, or such as 
to cause a material injury to it — an injury rvhicb 
cannot be completely compensated hy damages T 
English cases on the subject re\iewed. The Court 
mil in such ca'cs interfere, as well by mandatory 
as by pre\cntive injunction, provided that in the 
circumstances of the ease there is nothing ineqniU 
able in putting in force the former remedy. Tho 
Court will look not merely to the use to w hich rooms 


nal whether light is admitted through a widow 
or a door In case of obstruction, the owner of 
the dominant tenement is in either case entitled 
to protection. Ratanj: Hariusji v. Edaui 
Harmasji .... 8 Bom. 181 

40 — Obstruelton to 

light and air—2Iandalorj/ tnjunttion — Infnngemtnt 
of right bif neighlourtng omen of buildings^ 
JDamagt* Where the plaintiff and the defend* 


encroaching on the defendant’s own verandah 
in breach of the agreement, is not sufGcicnt in itself 
to justify the Court in granting a mandatory 
injunction ordering its rcmcival. It should also 
be satisfied that the new wall so matcnaJly inter- 
feres wnth the comfort and convcnicneo of tho 
plaintiff that the consequences of tho breach of 
agreement cannot adequately be compensated hy 
damages. It should also satisfy itself whether 
the plaintiff protested against the new wall being 
built whilst in course of erection, or quietly ac- 
quiesced in what the defendant was doing, and 
only objected when the wall was cumplet^. In 
the latter ca«e the Court should only award 
damages Ranchrod Jamnadas r Lallu Habi- 
BHAI. Lallu Habibhai f. Raschhod Jasixadas 
10 Bom. 85 

4L O&Atmrtioa lo 

lujht and oir — Damage*— Injury not ttmyentaled 
for by damage* — Demolition of houte— Exeenlim 
ef deeret- Ancient light*. Re-erection of his bouse 


INJUNCTION— ronfi. 

2. SPECIAL CASES— confJ. 

(i) Obstruction or Injury to Biouts op Pro- 
PZRTY (LlOHT AND AlB, WATER, BlaHT OP 
Way)— conli. 

grant relief hy issuing a mandatory injunction 
directing the defendant to pull down so much of 
the houso as is necessary to stop the injury. The 
probability of tbe defendant suffering a greater 
loss by the demolition of his house than the 


special circumstances To determino what de- 
molition of the house is necessary, tho Court exe- 
cuting the decree waa directed to employ a pro- 
fessional man agreed on by the parties if they 
could agree, or nominated by the Court if they 
could not. Jasinadas Shankarlal r. Atmaram 
Harjitan . . . I. L. B, 2 Bom, 133 

42. ■■ Obslnielion lo 

lijM and air— Sulwlrtnliol injury— UnmayM— Ac- 
fiiteseeace. Any act by which tbo control of 
light and air aro taken out of tbe hands of the 
person entitled lo them, or by which the access 
of light and air to tbe window of a dwelling-house 
is Interfered with, is -primd facie an injury of a 
serious character. tThcro the defendant, inthout 
leave or licence, took possession of tho plaintiff’s 
window aa completely as if ho had blocked it up 
altogether i— field, that no precedent warraotcu 
the substitution of damages for an injunction in 
such a case against tho plaintiff's will. Nand- 
KISnOB BaLCOTAN V. BlUOtnJAt PR-AVVALUDnDAS 

1. Ij. B. 8 Bom. 85 

43. O&j/racfion to 

light and air — Attachment for infringement of I’n- 
junelion—Opinione of tuneyori When an injunc- 
tion has been granted restraining a person from 
interrupting tho access of light and air to 
ecrtaiD windows, and the Court considers that tho 
injunction has been infringed, an attachment will 
iaiue, even though tho defendant has proceeded 
aeco^mg to tho advico of fus surveyor and legal 
adviser in constructing tho building complainctl of 
as a breach of the injunction. The Court in such 
ca*es docs not consider itself bound by the opinion 
of surveyors, but will form its own }u<Igment as to 
tho probable effect of tho etnicturo complainol 
of. ^anjitanas IIcrjiyandu r. MaYAROt 
8 almau>as .... 1 Bom. 143 

44. Speei/ie Delief 

Jet {t of 1^77), e. 51 — Demedif in damage*. Umler 
the Speciffc Relief Act, lS"7, a 64. tho Court 
may grant a perpetual injunction against a 
defendant who invades or thieatens to inrade a 
plAiDtifl*s right [*.g., to b'ght and air) In cAseo 
there specifird, and. inier tduj, when the InvAsion 
is such that prveaniary compensation would not 
afford adequate relief. The rule so laLf down 
differs from the rule upon srhlch' the deciiloas aro 



( e620 ) 


DIGEST OF CASES. 


{ C630 ) 


INJUITCTIOIT-cejKi. 

2, SPECIAL CASES-fonJi. 

(i) Obstbpction OB Injuht to Dionrs or Pbo* 
FERry {Lwkt axo Am, Water, Rranr or 
Way)— «> n6i. 

based in English law . Iti the latter tho right to »n 
injunction is a primd /acic right to winch a pluntiQ 
is cntitlwl on froof that material injury baa been 
sustained, pronded that no eircumstanew arc 
disclosed to deprive him of that pri'md /oct'e right. 
Under the Specific Relief Act, an injunction w not 
to be given when the remedy in damages is con- 
side’^ed ndcooatc. Bovsos v Dfaxb 

I. Zi. B. 2S Mad. 251 

45, — — J/anefafory tn- 

jnrcfion — Damages — Ancient lujhta. ItTicre a plaint* 
iff has not brought his suit or applied for an in* 


grantel. Mere notice not to continue budding eo 
as to obstruct a plaiotiil’s rigiits h not svhen not 
fo'loued by lesal proceedings, a sufficiently eporial 
circumstance for granting euch relief JamMiat 
iSftaRiLarftti v. Atniarnnv ffarjivia, I. L R. 2 
Bom. J35, referred to ThoUw re^ardingrclief by 
mandatory injunction cTplained. Besode Coosi* 
ABEE DosSEB l\ SoODA'flVBV DosSBE 

. I. Zi. B, 16 Calc. 252 

40, DtKfehCH of I 

Court af to granting mandatory injunctioas — Delay ' 
on the part of the ptainUfJ tn firm^in^ Ais suit 


utiieuuuub uau eieciea uii such piuu xue auii, 
however, was not brought until upwards of two 
years from the time when the buildings complained 
of were completed. It was found that the plaintiff 
was not entittedtto propnetary possession of tho 
land claimed by him, but that he bad a right of 
userovent, and tliat the defendant was notentiUed 
to build upon the land The Court, hou'ever, on 


47. Infunetion or 

■ damages — Lord Cairns' Act (2J <& 22 Viet, c. 27) 
~Speci/ic Relief Act (I of J877). The plaintiff 
oTPned a house lu Girgaon Bead, Bombay, in wluch 
ho had resided with his famdyfor twenty-four 
years. Through certain oindons in the sooth waD 
of Ms house, numbered respectively 3, 6, 7, and 8, 


HrjtJNCTIOIT— eenfi. 

2. SPECIAL CASES-confi. 

(i) Obstrcctios OB iKjrntY to Rioiite ot Peo- 
TEBTY (Ltonr AXD Am, Water, Rionr oy 
WAY)-conli. 


1 • * • . • ■ 
Lisnor . . . I. Ii.K,I3Bom.a52 

48. - - Damages-- 

Spec, fie Jteltef Acf (/ af 2S77), s. SI, el. (cj-Aimi- 
fdfion Act {Xr of JS7T), t. 2C~Jlfan<Iatonj infunc- 
(■'on. The plaintiff complained that the defend- 
ants intendra to build so as to obstruct the 
passage of light and air through an ancient window 
fa his bouse, and render a room therein unfit for use, 
and prayed for a perpetual injunction restraining 
(he defendants from so building. It was proved 
that the wall intended to he built would so shut out 

*1.., l-.L* ...J .. *. ....J.. iU. I.. 


luwei v/uuiis ueviee uy uiuetiug lua isuiuvai ui 
the injunction and directing,^ln its^stMd, a new 


question was whether injunction or damages was 
the appropriate remedy under the circumstances 
of the particular case. Stld, also, that, as the 
*U.* wall 


oei-ieu in tueic lavuui auu 
apjiealto the High Court. 
BBAI . . > 


JCsnaEBRAi V Rimif- 
1. 1,. R. 13 Bom. 674 


- Digit and air 

—CJ&strucfion — Oeeupalim vncomfortabU — Buie of 

SS*— Decree, fn a suit for an iaj'uaction to 

the defendant from obstructing the access of^ght 


less thaa «v» w ugui, lUJu luspi 
further evidence. On appeal the 


lower Appellate 
,1,1* no 
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DlGC^r OF CASUS. 


( 5032 ) 


INJUNCTION— conW. 

2. SPECIAL CASES— conti. 

(t) OBSTEncnos on Ikjcbt to Eionrs o» Pno* 
PEBTT (Lionr AXD Am, Water, Rionr o» 
Way)— wiii. 

for the determination of the following issue : (i) 
Has there been a duninution m the quantity of 
light and air which has been accustomed to enter 
■the windows of the plaintiS’a house daring ^tho 


A. Aj. At. A»Ulli..AU4 

50. • I Eatemtnt—An' 

<ient lights — /n;unc<ioa U> restrain defendant 
from inier/ffinj wiiA ancient lights. Quia timet 
oef ion, necessary ifiyredients for. There are at least 
itwo necessary ingredients for a guia timet action. 
There must, if no actual damage is proved, be 


( 1007 ) 
6L . 


L Ia K. Ua Bom. 140 

Infringement of right to 

Xasement — Specific StUef Ait {I of I877\, t. Si. 
I>hun]ibhoy Coieasji Umngar v. Lisboa, J. L. IL 
IS Bom., 2S2 and Ghanaskam NilLant Nadhsmi 
T. 2Io^a Barn Chandra Pai, I. L. R., 18 Bom. 
474, followed and approved, as to the circumstances 
in which the Court will graht an injunction where 
Alight to hghtandairbiafnngcd. ScrttAJf Natvae 
Jtwo V. Rystoimi Nasabhoy 

L It. B. 20 Bom. 704 


62 , — - — Specific Relief 

Act (/ of 1877), $. Si— Easement— Injunction or 
■damages. It was not intended by a 51 bf the 
.Specific Rehcf Act, 1877, that a man should not 
have an injunction granted to him onless his pro> 
perty would otherwise be practically destroyed if 
the injunedon were not granted. Where the 
■plaintifi had for over twenty years earned on the 
budness of manufacturing a particular kmd of 
cloth in a certain house, and the defendant built 


and not merely to damagea Apnsley v. Clover, 
L.B.lSEg. 5i/,and HoUandv. Worley, L. R. S6 
Ch, B. SSS. followed, Dhunjibh^ Covasfi 
Umrigar v. Lisboa, I. L. R. 13 Bom. 252, and 
■Chanasham XilL-diU Kadlami v. Iloroba Ram 
CAandra Pai, I. L. R. 28 Bom. 474, referred 
to. Yaeo V. SASA-rxiAn 1. 1*. E. 10 AIL 259 


63. Easement- 

Damages— Practice vhere amount of injury does 
not jiwh/y injvnefion. The plaintifi sued foran in- 
junction restraining the defendant from erecting a 
blading which interfered with thelightandaircom* 


VOL. U 


INJUNCTION— confi. 

2. SPECIAL CASES-conff. 

(i) OBSTBUenOK OB Ihjuby to Riobts op Pro- 
PERTY (Liobt asd Ab, Wateb, Rioht op. 
Way)— confi. 

ing to the plaintiff’s house. The lower Appeal 


that the plaintiff’s remedy, if any, was a suit for 
damages. Held, that the lower Court was nght in 
not granting an injunction, but instead of dis- 
missing the suit, and referring the plaintiff to 
another suit for damages, ought itseU to have 
directed an inquiry as to the damages sustamed by 
the plaintiff by reason of the diminution of the 
supply of hght and air to his house. Kaluaxdas 
ti.T'uuiDAS . . I. li, B. 23 Bom. 786 

54. Water — Obstruction to rightja 

fioio of loater—Substanlial injury. In cases of 
obstniction of right to an uninterrupted flow of 


. . ... uAlau.d 

KrISTMA AYYA5 f. VESKATiCBELLA MtoaLI 

7 Mad. 60 

where it was found that no right of the plaintiffs 
had been invaded, no damage had accrued, and 
no case of prospective damage had been made 
out, 80 that he was not entitled to an injunction. 

65. ■ — ■ ' ' " Obstruction to 

fioio of sealer — Erection of embantment— Requisite 
evidence to justify grant of injunction. In a suit 
for an injunction to compel defendant to reduce to 
its original dimennons an embankment which 
be bad recently raised from a certain height to 
a greater height, on the ground that the effect of 
defeodant's act had been, and would be, to injure 
plaiatifi’s land by preventing the passage of water 
which used to overflow that land ‘.-Held, that 
fdaiotiff was bound to establish not merely an in- 
jury, actual or'prospective, caused by the act com- 
plained of, but an injury caused by infraction of 
some right which plaintiff possessed, or by the 
omission of something which defendant was legally ' 
bound to do. Pbax Eristo Roy r. IIoro Cbcn- 
»EB Roy . . . . 10 W. R. 435 

56. Right to hate 

scoter carried off orer neighbouring roof— Party, 
scall, right to built on or continue— Eaves project, 
ing for more'than thirty years over neighbouring 
property — Damages, ,Sui( for — Issues. Where the 
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DlGESr OF CASES- 
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INJUNCTION— «on/J. 

2. SPECIAL CASES-conW. 

(i)'08STErcTio» OB iNcnTRT TO Eiaim of Fro* 

' TxETT (Liont iSD Atr, Water, Riqtit of 
Way) — c<mid.\ 

from his roof on to the defendants’ roof, and where 
the defendants rai'^ed the common vail and rcnio%ed 
the plaintiff’s eaves: — ifeW, that the plaintiffwas 
entitled to relief either by damages or injunction 
to determine which, issues v ere framed according to 
the state of the authorities and sent for the findings 
of the lower Court. Nasarbil\i AnjjrDBiiA! r- 
Basbuditi . . I. Ii. n. 16 Boyn. 633 

57, — ■ ■ ■' — - i?ipnnV?n otmtfa 

~Lai\ds ht}onf]wg to difftrent otentrs siluatnl near 
tank eonmon to hoik — Ordinart/ cnetftoie through 
eJiannel telieren boundaries — Portion of oterfleno 
cwsl&»nr»7i/ tnii7»dofi«l> ftofA lands — Attempt f>y one 
oiener fo erect hank far jroUction — Efftel to increase 
iniinrfotion of oppojde /ond— /n;i<nefion refused to 
restrain opposite either from jreienUny erection. 
Plaintiff and defendants owneil adjacent lands 
near vhich was situated a tank, vhkli vas common 
to both and the surplus from which had flowed from 
time immemorial dovn a channel which iay between 
the plaintiff’s land and that of the defendants. Tlie 
channel was insuflioent to carry off all the water 
and some oFit floved over plaintiff's lands and some 


tNJUNCTION-conM. 

2 SPECIAL CASES-conld. 

(1) OnsTBrcTio?? on Injury to Rights or 
pRorifiTY (Light and Am, Water. Right 
or Wat) — conid. 

bcfoiD mentioned.” In a second deed conveying 
another parcel of land to the plaintiffs fr said, with 
reference to the latter passage,” No one shall bo 


and be al»7 owned, under a distinct line, a nuusu 
abutting on the lane indispute, but having no doors 
opening into it. Shortly before the institution of 
the present suit, the defendant constructed three 
doors opening on to the bne. two of which were 


danazes for trespass, anrl an injunction against 
the alleged wrongful o'er of the lane by the defend- 
ant, and praying that he might be ordered to 
close liie three doors i—XIeUl (per Coccn, 0. J. and 
Mareby, J-t overruling the decision of SIac« 
pnEBSON, J-), that the plaintiffs had not such a 
prooetty in the sod ot the lane as woulil entitle 
them to prevent the defendant from mating new 
• f. <1 . I.—. ...1 fn rBifnin him uslnir too 


fiow^ over it and would increase the damage to 


titled to an injunction. Jlemies v. Breada^ne, 
3 Bliffb A". S. did, followed Copal Jteddt v. 
CJienna Peddi, 1. L- B JS 2lad. 155, distinguished 
VESKATiCnALAJl CnETTIAB V. ZASfD.»AR OT 

Sivacanoa(19(M) . I. L. B. 37 Mad, 409 

58. Bight of way — Otenership of 

soil Suit for trespass, injunction, and to close 




lanuei su as u* 
Ts of the lane. 
.R Mooeeiuee 
. .18W.E. 379 

- Olistruetion to 


rtaht of unV— Special dama'ie—InpineUim and not 
e^vensah^ granted, defendants a 


Ritewav access to his buUgaiow uuiing i^>. 
^^^pletely stopped; and he sued 
the sateway reopened. The lower Ap^ll_ 

' the 

' fered 

>ecial 
y the 
•d to 

^m^^tkin, and not to an 

that^o meonvenience caused to the plaintiff wa 

Sand sXantial; that the 

to the user of the right of W.“Sn against 
ander the cireumstances to an ... 

ita obstruction G. I. P. 39O 

N’OWROJI Pestakzi . I. L. K. 

Easement— tasi 

Aa (F 0/ iss2y-n„u ,/ w”!'*' I‘' 
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DIGEST OP CASES. 
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INJUNCTION— fonfj. 

2. SPECIAL CASES— ircnrj. 

(I) Obstrcctios on Injitey to Rionrs o? Pno* 
PERTT (Lianr and Air, Waieb, Riqitc ot 
Way)— confef. 

AgTiCxiltuTal pur/xww — Changt of ««e — Incrtaw of 
itTXiiudt. TJie defendants had a right of way to 
their field thronch an adjoining held of tho pfaintifl 
Until shortly before suit, the defendants’ held had 
only liccn u«cd for agriculture, and the way through 
the plaintiff's field was used by them for ordinary 
agricultural purposes. The defendants, however, 
•converted their field into a timber depAt and began 
to u«e the way across the plaintiff's field for purposes 
connected with tho timber trade. The plaintiff 
sued for an injunction /feW, that plauitiS was 


INJUNCTION — cont I, 

S. SPECIAL CASES— eontJ. 

(t) Obstruction or Injury to Rights or 
Property (Light and Air, Water, Right 
OT Way}— con'/cf. 

the defendant did not deny the fact of obstruc- 
tion. Repeated violation of an established legal 
right cannot in ordinary ca^es be adequately met 
by damages, nor can these damages be satisfac- 
torily ascertained. Apaji Path. r. Art (1902) 

LD. E,26 Bom, 735 

(0 Possession of Joint Property. 

63. Spee^fie Belief 

Aet {I of IS77), a. 51— Judicial discretion of Court— 


61 Suit to prfivnf 

^rtetion of door — Door erected after suit filed, but before 
Jiearing — .-11 liforini; tfte Court may grant mandatory 
snjiinttion directing remoi'nl of door although 
only pr<t«iluere/i</ prayed for in plaint — Practice— 
Proeerfure. Plaintiff sued to restrain the defend* 


the hcanng contended that, inasmuch as the plaint 
jraywl only to prevent tho erection of the door end 
not for Its removal when erected, the pUintiS could 
not obtain the latter relief lo this suit, but must 
file a fresh suit The lower Court dismissed the 


property, pecuniary compensation not being an 
adequate relief, -an injunction won'd be the proi>er 
rem^y. Annnt Itamrav r Qopal Balvnnt, 1. L B. 
J$ Bom. 260, followed. Sosiii Bhusan Chose t. 
GoNEsn Cnus’DER Goose (1002) 

1. Zi. B, 29 Calc. 600 

(n») Posuo Opticebs with Statutory Powers. 


their Hlatutory jiowers considered. If tho ^lunl. 
cipal Commissioner of Bombay is desirous of 


suit was rightly framed in the light of the c 
ciimstances which esufed when it was brought. 
It was the defendant's subsequent conduct wbwb 
rendered it necessary that the plaintiS should be 
given, as prayed for in his plaint, such other relief 
as the Court might think fit. 3lAOAM.aL Punjasa 
f. CnnoTALAL Giiela (1001) 

L I*. E, 28 Bom, 136 


62. Possession of property — 

Pwcfice— Procedure — Foef alleged by plaintiff and 
not denied la defendant’s trrilten statement or of 
heanm}— Presumption— BtptaXed tiolahon of legal 
right— Damages— Adequate remedy— 5p«i/fe Belief 
Aet (/ of 1S77), s. 54. In a suit praying for an 


the street, he must exercise his powers when, or 
within fourteen days after, tho householder gives 


from continuing such tresjiaas, merely because tho 
plaintiff entertains vague apprehensions that the 
tresjiass may be recommenced. Chsbildas LaL- 
LUBHU V. MUNICIPAI. COUUISSIONERS OP BoMBAY 

8 Bom. O. O. 85 


in hb written statement, or put in issue at the 
Clearing. Ueld, that it might be presumed that 
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DlGnST OF CASES- 


( CMS > 


INJiriTCTION—fonJJ. 


IH-JUNCTION-wnf,/. 


2. SFECIAL CASES-<onW. 

(m) Pcfiuo OrnczES Statdtotsv Powiks 
— conU. 

of injunction against tlie act of a corjoration tltou^b 
in cxcc'^s of^thtlr powers, wliiclVaflccts tliat indUi* 
dual's cjiaiacfcr and rcpulafion, whether priratc, 
wrofc^'ioral, or commcrciol. wl’iih he would not 
na^o heen tntitlcd to hnil the act comp'ajned of 


trai'fact j wJ'cti»fr such fleci*iionH or opinions aro 


regard to such hu?ioe«s, and whether the eipresi-lon 
of such decisions, opinions, or adeice may or may 


pass moiutious a/fMting his character, and ttiat 


2. SPECIAL CASES-riwjii, 

(m) PruLic OmcEBs wim Stjltvtobv PotrrEJ 

— •contef. 

fffOtfi edhrUon. It here a pubh'r 'boc)y ha5 rree/Ved. 
by statute a discretionary jmucr to levy and it 
laid under an oWigation to collect a rate, an in- 
l junctloncannot l-cgrantrd bya Court eo asto dc» 

I pneesuch public b^y of the power of cxrrcj«ingits 
discretion or to protiLit it from di«clmrpng the 
obJjgalirtn. MrxjfirAi. Cosnitssioxrrs, Madris 
r. ltAnA>sos . . L !». E. 3 Mad. 201 

69. Suits by agents cf company 

to restrain it from carrying into effect a 
resolution of directorB-«-/'o»rr to ajqotn 
aoftcilori to fomjiflny— /’mcfirr. By the llemo- 
randum and Articles of Association cf the new 
IMiarajnsry Poonjalboy f>j>irninp and llfavjng 
Company, the p'amtifTs, hrm of J/ F d- Co. were 
appointed apenta of the eemjan) for twenty-five 
jeara, and it was provided ihat they sbouM base 
ehe general control and managcicent of the Com- 
ynnv. Cl. fS of the Articles proMtled that the said 
iirm. as sweb aprnta, should haio fail pewer and 
authority (inlfr nfioj to appoint and tmp’oy, in 

ment ) V 

such ’ ' ! ^ 

agteemenu uiiiisi .-uui nugUAu ,uii> mI > 
entered info between the eompany and the partners 


body to pass and record a re'olntion dictate*} by 
the Court. SHimEnD r. Tbcstets or the Poirr 
OF Bomhat . . I. Xi. K. 1 Bom. 133 

00. Eight of municipal officers 

to levy taxes. Quaee : 11 hefher the Court ought 


67. . Powers of High Court to 

grant injunction against munlcipolify— 
-Speci/rc FcU(f .4ff (I vj JS7?). Ch mi. .Tl.cro 
is rcthins in Ch. Till of the Specific Relief Act to 
preient the High Court from granting an injunc- 
tion against a tnunicipahty as jiavt of the remedy' 
in a regular suit. JJ/own T. C^oinna» of ilrtihari 

1. Z. A*. IT Calc. 320, constdered, 
Gatiga Harain v. Afuni'cipfili'lr/ of Caxcnpore, 1, Z. 
i*. 13 Ait. SIS, referred to. Strachey r. Mtot- 
cirAL Boavd or CAWT.roBE L Ii. E. 31 AIL 348 

68. Powers of public body to 

collect tax — TTafrr.rnte— /njunefion to r<» 


etc., al)<^ pajlifuJarly to exercise Ml the powers eon* 
toined in el OS of the Articles of AssociaUcn. 
Messrs. CAB were duly appointed solicitors to 
the company, and acted as such for u con'iJerallfr 
time. Jlcrwanji PVaiuji, ono of the members of 
the said firm at 21 F A Co, died In the middle of 
March 1670. The plaintiffs complained that O,. 
one of the shareholders m the company, became 
desirous of ousting the pJaintiJv/roxn thoj’O'ution 
of agents of the company, and of heeoimng the 
managing director of the company : that in July 
1881 h» procured his on n election and tlia t of rertain 
nominees of lus as directors of the company ; and 
on the 8th Augu't 1881 procured the passing of a 
resolution «t a boardltneeting to the effect that as 
, , _ . , >. t,nrfl also 


Do made, ana mat iw.— — ■. 

ed MiUcitoraof thocompenr. Th^ pJamtWf'^ a-tegca 
that the only object of jmsdng tlic said resolution 
was to facihtnto the design of 0 of ousting tim 
plaintiffs from their agency, and getting “snsg^ 

ment of the company for hiro«clf > that if 
E C i i had been for a long time the »oucicocs 
of G. and had been adii.irc him in 'J*'-*’';"? 
upon the company and upon the nf 

th^ contended that the resolution was a brra 
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DIREST OF a4SES. 
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INJUNCTION— amU. 

2. SPECIAL CASES-«mi<f. 

(m) Public Omcras with Statdtort Potrzns 
— condd. 

the contract betwcn the company and the plaintiffs 
and a violation of the Articles of Association of tho 
company. The plaintiffs sue<l 0 and two other 
directors of the eonipanj and the company ilsclf» 
and pra} cd for an injunction ncamst the dcfemlanta 
to restrain them from cominittinj* any hrcach of tJio 
agreement of DOth August 1874, and in jmticular 
from carrying into effect the resolution apixnnting 
Slessps II C it- L as solicitors for tho comjiany, 
and to restrain them from doing anything incon- 
sistent with the Memorandum and Articles of Asso- 
ciation. The defendants contcmlctl that tho 
contract of the 2Gth August 1874 had been deter- 
mined by the death of Merwanji Framji, ami that 
the powers conferred on tho agents by cl. 08 of tho 
Articles were, aubject to tho general powers of 
managements, vested in tho directors by the 
Articles, and that tho case was not one in which 
an injunction could bo granted It being admitted 
that the conduct of the defendants would bo sup- 
ported by the company m general meeting omng 
to their having a prepomlerancc of vote# HeW, 
that, inasmuch as the Court would not, by a dcerce 
for specific performance or by injunction, compel tho 
Company to retain the plaintiffs in tho confidential 
position of agents, it wouid not restrain tho de‘’end- 
ants or tho company from appointing a solicitor, 
which was only a violation of what was ancillary or 

• ' -tract, nr., 

dd bo the 
•are ; and 

, • the case 

tho Court would not interfere on behalf of the 
plaintiffs. NrssEBirasJi r Gosdov 

I. L. D. 6 Bom. 662 


(n) Trade Mare- 

70. Bestrainlng use of trade 

mark. Injunction granted to restrain <s bazar 
dea’er from using trade marks similar to those of a 
Gla-sgow firm trading in India. Ewmo r. Choovee 
T.srj. McLLirK . ' . . . Cor. 150 

7L — FravdvJevt in- 

Untion. In an application for an injunction to 
restrain the use of a trade mark, it is not a suffi- 
cient defence to say there was no fisudnlent inten- 
tion, and that is no realon for not' granting tho 
application. GiuiiiA^t v. Ker, Dons & Co. 

QB.Js.ll. Ap.4 

72. Infringement of patent— 

label — Deieitladifftrent buti;enmtl airniZanlylitrfyfo 
dtetiif. The piamtiffs sued the defendant for an in- 
-fringcroent of their label used on tins of aniline dye, 
which they imjorted into ^mbay. Tho label 
covered the top of the tin, and bore upon it the 
picture of an elephant in the centre of a curved 
band ; the rest of the label being a comtHoation in 


INJUNCTION— 

2. SPECIAL CASES— COTfd. 

(n) Tradb IIark— eonfd. 

green, revl, and gold representations, for tho most 
part, of coins, m^als, and tracing. Tho defendant 
was tho agent m Bombay of Cassella & Co. of 
Frankfort. Prior to 1892, Cossclla A Co had 
importctl aniline djo into Bombay in tins bearing 
a label, the chief feature of which was an elephant. 
Of that label however, the plaintiffs did not com- 
plain But in January 1892, Cas«clla & Co. adopted 
a now label, also bearing tho picture of an elephant 
different in some respects from the picture on tho 
plaintiffs’ label and with new surrouiidmcs, to 
none of which, taken separately, did tho plaintiffs 
object, but they complained that in its general 
effect this new label was so similar to their trade 
mark as to amount to a colourable imitation thereof, 
and to bo likely to deccivo purchasers. WcM, that 
the plaintiffs were entitled to an injunction against 
the defendant. Per Saroekt, C.J — Tho question 
m a case of this description is not what w oulu bo the 
effect on brokers or even dealers m Bombay, but 
how the label would be likely to strike incautious 
or unwary purchasers, such as are to be found more 
particularly in the mofussll. After a careful exam- 
ination, I cannot feel any doubt that the atten- 
tion of such purchasers would bo arrpsted by tho 


possible for a label no part of which Is a copy of 
another label, to be a colourable imitation of that 
other label and to be like it in general appearance as 
to bo likely to deceive purcha-ers. Bvdisciie, 
A'srLucE, ASD Soda Pabrix v. Maveckji Shaputui 
Xatras . . . I, ^ N. 17 Bom. 584 

73, /nbriocutory ap- 

pheation — Adinfenm injunclioa fo rufruin defend- 
ant from uein^ plnintiff'e alleged trade marl.— 
Owrvhelming jirimd facie case — Irreparalle injury. 
IVhere the ^aintiffs by an interlocutory applica- 
tion sought to redram the defendants from using 
the word “camelhair” in respect of certain 
belting so’d bj’ them alleging that in so using tho 
words there was a false representation that the 
defendants’ said goods vrere of tho plaintiffs’ 
msaufacturo : HeU, that the plaintiffs’ right to 
an etd interim injunction depended on their making 
out a strong, if not an overwhelming primi facie. 
case that the viords compiained of signified thaX 
the belting was exclusively of the plaintiffs’ manu- 
facture and that the use of the description was 
such as was calculated to deceive purchaser# into 
the belief that they were luirchasing goodi to the 
plaintiSv’ manufacture, and that irreparable injury 
might bodone. if the relief sought viero not given. 
Iteddaieag v, PanJuim, [/S99) A- C. 199 ; and ilafa- 
troy T. Stejikenton, Unrepori^, referrred to. Held, 
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DIGEST OF CASES. 
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HTJUITOTION— conr<I. 

■2. SPECIAL CASES— concld. 
(n) Trade Mask— conf^d. 


IN-JUKCTION-concfd. 

3. DISOBEDIENCE OF ORDEP. FOB IN. 
JUNCTlON-conrld. 


further, thit failing to make out a strong primd 
facte case as above the plaintiffa' remedy was to 
apply for expedition of the suit. Reddawak & 
Co , Ltd , v. Scdboder Ssiidt & Co. (1905) 

8 C. W. K. 151 

See JobN Sjiidt f. Reddawat & Co. 

I. Ii. B. 32 Calc. 401 


(o) JlririKO Operawons. 

74. Temporory t«. 

junction — Mining operaliona eomnieneedby defend- 
ant under bond ^e claim of title — Loit to jilatnUff 
from non-cui(iva(ioa — Balance of eonvtnitnce— 
Standing hy — Prjncipfea on u'fnc/t temporary in- 
junction should bs granted. The Defendant Com* 
pany acting under a bond fide claim of right 
began to cut an incline and sink a pit for the 
purpose of working the minerals la certain land^ 
end had alieady nnished constructing a railway 
siding uhen the plaintiffs sued for a declaration of 
their undet.ground tights m the said lands and for 

- 1 1 T>-fendant 

They 
'lending 
fendaac 
. opera, 
e being 
e Court 

of first instance granted a temporaiy ioptnetion 
mainly on the ground that the abject of the suit 
would be frustrated, if the Defendant Company 
were allowed materially to alter the features of 
the locality. Held, that in making this order the 
Court 1^ overlooked certain material considera. 


proportion to tihe loss apprehended by the plaint, 
iffs, specially as the plaintiffs (of whose title there 
\va9 no evidence) would, if successful, be able to 
recover damages from the Company, which was a 
substantial one and which did not enter as a mere 
wanton trespasser. Moreover, it appeared that the 
plaintiffs stood hv for a considerable lime whilst 
the Defendant Company was apcnding a large 
amount of money over the works sought to be 
stopped. This is a circumstance of consideraUe 
importance in deahog with an application for 
injunction, especially in the case of a mining Cnm- 
pany. Siuoakan Coal Syndicatp i-. Indba 
Nath Chatteejee (1906) 10 O. 'W. B". 173 

3 DISOBEDIENCE OF ORDER FOR 
INJUNCTION. 

1 — Eemedy for disobedience' 

ol order — Contempt of Court, The proper remedy 


for disobedience of an order of injunction passed by 
a Civil Court is committal for contempt. In the 
muter of the pchiton of CuANDiutKACTA De 

I. L, H. 6 Calc. 446 : 7 C. L. R. 350 
. Perpetual I'n- 


juHetion^Disdbedience la order — Contempt of Court 
— Second suit for injunction — Ba judicati — ^cl 
XV of 1877 (Indian Limitation Act), Srh. 11, Art 

jgo r,-..,...,.;— ft ,, 

; r ■ • 1 . I • ' '! , 

..r; ;• , .'’-'i ■. i-. t' : I 

ant Ignores such injanction, to sue again ‘or a 
aioiifar relief ; in fact, such a suit would he barred 
by the principle of rei judicata. When a Court 
iaaoes an order to a party iu a suit for abstention 
from any particular act, and when the person to 
whom the order has ^en issued disobeys that 
order, he is guilty of contempt of Court, ond the 
Court can tale proceedings to enforce its authonty, 
Dotwithstandmz anything contained in Ait. 170 
of the second Schedule to the Indian Umitation 
Act, 1877. Bam Sakae v. Cbatae Sixsh (lOOl) 
I.L.B.S8A.11 466 

4. REFUSAL OF INJUNCTION 

Execution — Decree restraining defend- 
ant in uitT of land — Sale of land »n execwtioft of 
another decree — Purchaser at suck sah in posses- 
sion — A’o execution granted of former decree. The 
plaintiff obtained a decree restraimng the defend* 
ant in hia user of certain land, and applied for 
execution. Meanvrfule the land had been sold 
in execution of another decree against the defend- 
ant, and the puic^set at the Court-sale obtain- 
ed possession. The plaintiff thereupon applied 
that the parohaser should be made a party to 
the execution proceedings and that execution 
should go agiinst him as well as against the 
defendant Held, that no order for execution 
could be made. It could not go against the 
defendant, as all his interest in the land had been 
sold in execution of a deeiee ; and it could not 
go against the purchaser, as an injunction does not • 
run with the land. Dahyabhai v. Bapal^ 
(1901) . . . 1. L. R 26 Bom. 140 

INJURY. 

<See CmausAL iNxrMiD atio.v 

I L R SO Calc 410 

See Damages— S ciTS pob Daiuoes— 
Tort. 

See Sale in Execution op 

Setting aside Sale — Substan 
Injury. 
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Hf JURY— <£meM. 


. anticipation of— 


See DEciJ.aj.TaB.v DecheEi Serr for — I 
Decuration* or Title 

6 B. L R 164 
2 N W. 182 
IIW.R 285 

See Decxar^toby Decree, Scit foj 
SCITS CO^CER^^^O DoCXr'lEN'TS. 

I I,. R 1 All. 622 
See IxjrBCTios — U xdER 
DURE Code . . 14 B L R- 362 

by dogs, without provocation- 


or obstruction to nghts of 

property— 

See IxjrscTiox — S pecial Cases — O s- 
sTRccrios OR IsjrRV to Riojrrs or 
Property. 

See RioitT or Suit— Isjcry to Evjov- 
MEST or Property. 

■ inland Navigation— 


INN.EEEPER. 

Set Hotel-keeper axd Geest 
INQUIRY. 

See Further I.vquiry. 

See Police Ixquiry'. 

before granting certificate to 

collect debts — 

See SctCEssios Cpetkicate Act (VII o 
1889 ), 8 7 6 C. W N. 494 

- Into cause of death — 


See Crimixal Procedure Codes, s. 170 
(1872, s 135) . I L- R 3 Calc. 742 

judicial or administrative— 

SeeSASCTiox roR PboSecutiox — Where 
Saxctiox js’secessaby. 

I. D R- 12 Born 30 

— — as to value of property, before 
granting probate or letters of admlnis- 
tration— 

See CouRT-rEES Act (VII or 1870), 
• s. lOH . . , 6C. W. N. 898 

INSANITY. 

See Charge to Jcrt— Speoal Cases— 
UXSOUXDXESS or MiSD- 

19 W. R. Cr. 2© 


INSAlhTY-coDfcf. 

See Hixdc Lw — Ixorritance — D i- 

VESTIXO OF, EXCLUSIOX FROM, AND 

Torfeitube or, Inheritance — I x- 

SiXITY. 

See Idiotcy. 

See Lunatic. 

See IIaiiomedax Law — Inheritance. 

2 B. L. R A. C. 306 

See Malabar Law — Inheritance 

I. L R.14 Mad. 289 

of judgment-debtor — 

See Sale in Execution op Decree — Set- 
ting ASIDE Sale — Irreoulaeity. 

I. L. R. 10 Mad. 210 

1 Death caused by insane 

person Unsoundness of mind rb absolving aman 
from the consequences of death caused by him 
observed upon. Qceen p. Nobix Chuxder 
Banerjee 

IS B L R. Ap 20 : 20 W. R. Cr. 70 

2. Unsoundness of mind, test 

of— ^noiffeJ^ o/ uTonQ'ioiwj The tests to deter- 
mine whether a peison bo has committed an act 
which IS charged against him as an ofience was of 
sound mind at the time of its commiss-on is whether 
he knew that he was doing wrong. Queen f Jooo 
Mobun Mala ... 24 W. R. Cr. 5 

3. — Pf«af Ceyfe «. 

S4—Plea of ineanil^ in criminal cases — test of 
T'tpofmbilil;; tn eaeet of alleged unsoundnev of 
tntnd S 84 of the Pens! t^ode (Act XLV of 1800) 
lays down the legal test of re3pon<ibility in cases 
of alleged unsoundness of mind It is by this test, 
as distinguished from the medical test, that the 
cnmioality of an act is to be determined. The 


did not appear that he was delirious at the time of 
perpetrating the crime. There was no attempt at 
concealment, and the accused made a full confev 
Sion Held, that, as the accused was conscious of 
the nature of his act, he must be presumed to 
have been ron-cious of its cnminslitr. He was 
therefore guilty of murder. Qceen.'Esipbess r. 
Lakshuan Daldu . . I. L R 10 Bom 512 

4. - Penal Code (Act 

XLV of JS60), a. SJ. IVhere the unsoundness of 
vsAwd diepwed to was woL swtVi as wooVi Tsvake the 
accused tacapable of knowing the nature of the act 
or that he w as doing what was contrary to law. it 
was Md to be insuiSiieot to exonerate him from 
respousibdity for crime under s. 84 of the Penal 
Code. Queen-Empress r RaxaiMia 

I L R 22 Calc. 817 
6. - - - Penal Code (Act 

XtiV of ISSO), *. St— Legal Uet of eriminal Habililg. 
A person subject to insane impulses, but whose 
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IWSAinTY— eoT»fi. • ' 

oognitirc faculties appear to bo unimpaired, is 
not bj nrtuo of s. 84 of tho Indian Tcnal Codo 
exempt from criminal liability. Stmhle .• In ex* 
tremo cases it is difficult to say that the eo^nitire 
faculties are not aftcctcil when the will and 
the emotions are affected. It may therefore bo 
said that, under the provisions of s. 84 of the Fenal 
Code, exemption from criminal liabiiity by reason 
of unsoundness of mind extends as well to cases 
where insanity affects tho offendet’a will and 
emotions as to those where it affeeta his cognitieo 
faculties. Qiiten-Empreaa t. Lalahman Do^u, 
I. L. E. 10 Bom. SI‘2; Queen-Empreaa t. Ten* 
latashomi, I. L. E. 22 J/ad. and Queen- 

Empress v. i7a^ai /. L. R. 22 Cate. S17. 

foilowed. QuEEN-EurBEss v, Kadeh Nasyeti 
S nin . . . I. Ii. E. 23 Calc. 604 

6. Question of sanity of prb 

soner on criminal trial — Procedure. If 
tho Court entertains doubt as to the sanity of a 
prisoner, tho fact of such insanity should be put in 
issue and tried. Reo v. Hira Pasja 1 Bom, 33 

7. — Crimi'iinf Proce- 

dure Code, 2S6J, SI 3S0, 3^0, 394. A prisoner who 
13 insane and unaccountable for his actions, and 
therefore ineajiable of mahing Ids defence, instead 
of beinc tried, should be dealt with according to ss 
389 and 390, Code of Criminal I^occdure. Queex 
tf. Kal.« . . . . 3 W. E. Cr. 67 

Qpeek «. Saiu JiAttOMED . 3 E Cr. 70 

Queex v Koorehmc CUOWDntlY 

I -W. E Cr. 11 

Queek f. Mcstafa . . 1 "W. E. Cr 16 

Now under as. 494-475 of the Criminal Ptoee* 
dure Code of 1893. 

8. Criminal Proce- 

dure Code, ISOl, ss. 30], 312-~Eraminalion of 
viedieal o/Jteer~Proof of ineandy. A Magistrate 


INSAITITY— conW. 

must bo set aside and a new trial directed reading 
ss. 233 and 435 of tho Criminal Procedure Code 
together. The preliminary issue of soundness of 
mind or otherwise ought to hare been tried by the 
jury, and not by tho Judge personally. Qoeex v. 
Bhexsoo Kalwar 

10 B. L E. Ap. 10 : 10 W. E Cr. 16 
10. Acquittal — Pro- 

cedure. Where a prisonerwasdeclarcd by the Cinl 
Surgeon to be insane at tlic time he wa< called on 
to make his defence, it was held that it was irregular 
loacquithim ; prooecdtngs should hare been stayed 
and tho prisoner detain^, pendmg the orders of 
Oovemment. jo the vntter of Romox AnonEE- 

kareb 10 W. Cr. 37 

IL . Cnminol Proce- 

dure Code, ISSl, s. 3)3. Case in which the j.nsoner. 


13 . . — Inaiil- 

itu to v’lderifaud proceedings— Cods of Cnmi* 
not Procedure (.Y of 1S72), s».lS6ond 423.Tho 

S roririons of s. 180 of the Code of ^iminal Proc^ 
urc do not apply to a person who is of unsound 
mind 5 they apply to persons who are unable to 
understand the proceedings from deafness, or 
dumbness, or ignorance of the language of thecoun* 
**.. But where the Inability 


of Criminal Procedure. A mere written certificate 
of a medical ofliccr that a prisoner is of unsound 
mind and incapable of making his defence Is not 
sufficient evidence of the prisoner’s insanity. Tho 
medical officer should bo called as a witncm and 
bo personally and carefully examined. Queex v. 
Ram Rpttox Doss . . .0 W. E. Cr. 23 

8. Cnminol Proce- 

dure Code, 1S72, as. 425, 232 — Trial of fact of un- 
eoundnessof muid l^iiero on the trial of a prisoner 


from doing injury to himselt or an^ 
and for his appearance when required ; and tUt, m 
default of such security being given, the ca«o sbouia 
bo^portrff C.on,™me„. 

13 — Penal Cede, _ s. 

S4— Confession f>y ganja smoUr of murder of tmfe 
Tho accused, who was a habitual g?nja.smoker. 
wsa charged with the murder of his wife and 
infant son. In his confession he stated that he 
had killed his wife because she quarrelled hnn 
aud obj-ected to go to another 
proposwi a change of home on '‘Ceount of tb w 
po^rty; he adhered to this statement w^n 
trial before the Court of Session.^ 
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IK’S AN mr — conttf . 

on W» ln»l »n ort«t Hist ihe Couit might ftKtttun 
whether theproroe*tion was grave and anddon 


bAkILAUAM 


A, li. AL. a 4 A>UUt. uu4 


INSANITY-^oticW. 

between his wife and a yonng man, whom ho 
actuallr saw enter hU wifo^ room some time heforo 
midnight and again leave it after a considerable 
interval, and that in consequence of what he saw he- 


ld _ — _ . _ Penal Code, *. W 

^Plta of insanity m eriminaf catea— Legal teat 
of reaponaibililg tn taata of alleged vnaavndntaa of 
tnind The acca«ed itabh^ a child ^hia brother’a 

1I..1V-, T7 I 

I 

bis 

the 

presence of other persons ; and it appeared that he | 
had been in the habit of treating the child kindly | 
and aflectionately. He was suDcring from lever 
and want of food at the time, and the medical [ 
evidence showed it was possible that the act 
committed under 


17. 


Unaoundneas of 


mind — Deluaion — Knotcledge of the nature of the act 
—Penal Code {Act XLV of JS60), a. Si. Where the 
, , . . ■ accused cut his wife’s throat without any rational 

I .nd «•.. ..ptuK^ .t one. mthout .ny at. 


not jiroved to have been by reason of unsoondness 
of rnind incapable of knowing the nature of his act 


I. L. K. 12 Mad. 459 

16. Jurisdiction of Criminal 

Courts— Criminal J’roeeduf* Code (.Y of IS72), 
ea 42G, 432. The authonty of the Criminal Courts 
over an accused, declared under a. 426 of the Cnmi> 
nal Procedure Code to be of unsound m<nd, ceases 
after the transmission of such accused to the place 
of safe custody appointed by the Local Govern- 
jnent, and such authonty can only be revived under 
the circumstances mentioned in a. 432. Esifpess 
r. Joy Hari Kor . . I. L. H. 2 Calc. 356 


the facts proved unsoundness of mind which pre. 
vented the accused from knowing the nature of 
bis act, and that s. 84 of the Penal Code applied, 
Dil Gazi r. EirvEROR (1007) 

L Zi. 84 Calc. 68 


18. - 


■ Voluntary drunkennesa— 


INSOLVENCY. 

Co!. 

1. Cases nrnEB Act XXVIII or 1666 . 6650 
S. Claims or attacrixo Creditors -a^d 

OmezAL Assioitee . . . . 6651 

3. Rioht or Elechox as to Leasehold 

Pborepty . . . . - . 5060 

4. Sales roB Arrears or I1E5T . . 5C31 

5. Rianr or OmaAL Assioxee is Srirs 6661 

6. PEOrERTT ACQEIEED ArTER TESTTSa 
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INSOLVENCY— cpnfi. 

Col. 

7. Order asd Disrosmon . . . 6664 

8. VoLTjNTAEY Conveyances and otuer 

Assignments by Debtor . . 6671 

9. Insolvent Debtors under Civil Pro* 

CEDUBE Code .... 5678 

10. Ad interim Proteotion — Practice. 6700 


See ArrE.lL — O rders. 

1. L. D. 4 Cale. 888 
I. L. B. 5 Calc. 719 
1. L. B. 6 Calc. 168 
I. L.B 21Iad.219 
I. L. B. 11 Mad. 130 
l.L.B.12Mad 472 
I. li. B. 16 Mad. 89 
LL.B.16 All. 183 
I. L.B. 16 All. 234 
Sec Order is Insolvency. 

I. L B. 23 All. 66 
Set Order eeepsino Armcvnos to be 
DECLARED INS0L\T:NT 

I, L. B. 27 Bom. 604 
Sec Civil ProcedcrbCode, 18S2. 8.336. 

L L. B. 29 All. 408 
■See Claim to attacreo Propertv. 

I. L. R. 9 AlU 232 
See Debtor and Creditor. 

3 Agra 104; 321 
1. L. B. 20 Bom 680 
/ I. L. B. 16 Mad. 86 
See Foreign Court, Judgment op. 

1 L. B. 23 Mad. 4S8 
See Insolvency Acts. 

■See Interest— Miscellaneous Cases— 
Insolvency Proceedings. 

14 Moo. I. A. 209 
10 a IT, IV. 684 
See Lijutation Act {XV of 1877), Sen 
II, Art. 179 . I. L. R- 28 All, 387 

See Pre-emption . I. L. B. 27 All 1 
See Right op Suit— Insolvency. 

I, L B. 16 Bom, 462 
■See SsiAiJ. Cause Court, Wofussii^ 
Pb.\ctice and Procedure — ^Iisceixa* 
SEous Cases . L L. B. 2 Bom. 041 
See Small Cause Court, Presidency 
Towns — Jurisdiction — Insolvekcy. 

I B. B. 6 Mad. 430 

effect of insolvency proceedingB 

in French territory — 

■See Jurisdiction — Causes of Juris- 
diction — Cause op Action — Priscif st 
AND Agent . I. L. B. S6 Mad 644 

of plaintiff— 

See Decree — Alteration or Amend- 
5IENT OP Decree 

I. Im. B. 16 Bom. 404 


INSOLVENCY— fcmii, 

order in. Appeal from— 

See District Judoe, jurisdiction of. 

• I. L. B. 17 Mad 377 

— - proceedingB — 

See Costs — Taxation of Costs. 

I. L. R. 24 Calc. 891 

proceedings uider Civil Proce- 
dure Code— 

■See Civil Procedure Code, 18S3, s 357. 

I. L B. 10 All. 144 
See Deed— C oxsTBuenoN. 

I. L- B 20 Bom. 810 
See IIeceiixr . I. L- B. 16 Mad. 233 

setting aside adjudication. — 

5f< Civil Procedure Code. 1SS2. s 231. 

4 O. W. N. 785 


1. CASES UNDER ACT XXVHl OF 1863. 

1 _ Order for winding up estate 

—Effeet of (in exeeiif/on proetedmj — ieoie fo jveeeeJ 
— LicAee — of and endilart Aa 

Older made under Act XXVIll of l86S for the 
Minding'Upoi the estate of a trader not only stajed 
the further pio‘ecutoD of suits, etc., against him, out 
also prevented the coapiction of an esecution 
against his immoveable or ordinary moveable pr^ 
pertv, if auch esecution had not been cousuminAtw 
by seizure anil sale before the filing la Court 
of the resolution passed at the meeting of the credi- 
tors, uwlesd the leave of the Court be gi^n to the 
cxecution-ei^itor to proceed not\iith»tanaing 
the winding-up order, hneh leave u'as not to be 
given except upon^ special 


tion bound 
insolvency. 


the goods as against the assignees in 
bubiect to the right of the execution- 
. * ... -c. . l„« rloM sale. 


am CMKi .. p ^5 

2 Olaims proveahle under Act 

XXVXII of 1805 -Claim against directors of joi’d 
jtoci cow/wny. A claim against the ^ 

rn«nf ae/H-l eniRBanv to make good funds o _ 
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INSOLVENCY— 

1. C.\SES LNDER ACT XXMII OF 1865 
• . —eotuU, 

3 1— Liability of trader for calls 

on shares— A'AT/// o/ ISCS. iVind- 

iny-vp ordfr—-Dif(fiarye. An insolvent trader, who 
has obtaineil his di«charpc under i. 24 of Act 
XXVin of ISGo, is not liable for calls made, after 
he has obtained his discharge, in respect of shares 
held by him in a joint stock company, when the 
order lor the ninding-up of such company has been 
made prior to the time of the insoh'ent trader 
obtaining his discharge. In re 31ritcaNTiLE 
Credit and FI^•A^CIAL Association. Ptssett v. 
TinayakPakdcraxo . . 8 Bom. 27 


2. CLAIMS OF ATTACHIKO CREDITORS AKD 
OFFICL\L ASSIGNEE. 

1. Mortgage by Insolvent— 

Prionli/ — IliyhU of morlgayee — O^ciat Atstynee. 


ui lue v^Uiciai Assignee uuuei luu (Usuivmi^.^. 
Eciukoose V. Brooks . 4 "W. E. P. C- 02 

8 Moo. I. A. 839 
• 2. Attachment by decree-hold- 

er— Fn'enfj/ — Ferlin^ order. An attachment made 
by a decree-holder pnot to a resting order in 
favour of the Offcial Assignee must have preference 
to the claim of the Official Assignee. Shew NaBUit 
Eisoar Miller . . . 17W. E. 234 

3.-; Attachment before judgment 

-^Adjudicalhn of I'nMlrency eubeequeni ty decree. 
P, having -attached il iU's property and obtained 
a decree against him, aohsequentlybad him adjudi- 
cated an Jnsolrent The Court luled that the 
attachment wag unaffected by the adjudication. 
7n re RsiicOMYE Mitteb . Bourke O. C. 148 

4 ^ubseyarnt in- 

eoliency — Prionlij of 0/fictal Afeiynee. tVhere an 
attachment preiious to decree had been obtained 
against the' projierty of the defendants, it was held 
that attachment did not give to the plaintiff any 
licence in respect of the property attached as 
. against the assignee of the defendants, notwith- 
standing their insolvency having occurred after 
the plaintiff had obtained his order attaching the 
propertv. Petumbeb Mcndle r. Cochraxe 

1 Ind. Jur. N. S. 11 : Bourke O. C. 339 
5. - Fesfin^ order, e^eef 

of, on attached property. An attachment of pro- 
perty before judgment places it in the custody of 
the law, but does not alter the property in it. An 


BER Mcxdle r. GocooL Dass Sooxdeejee 

1 Ind. Jur. N. S 327 ; Bourke O, 0. 240 

0. Effect of tertiny 

order — Priortty. Certain property was attached 


INBOLVENCY— conM. 

2. CLAIStS OF ATTACHING CREDITORS 
AND OFFICIAL ASSIGNEE-eonfrf. 

hefoK decree under Act VIII of 1859, s. 83. On 
the 11th of May the plaintiff obtained a decree m 




under the attachment, and received the proceeds 
from the officer of the Court. Rampeksacd Roy 
t. Callacuand Dass 1 Ind. Jur. N. S. 825 and 
on appeal Id 373 

7. Vesting order—. 

PrioTitu of Official Asugnee. The title of the 
Offieul Assignee of an insolvent under 1 1 A 12 \Tct., 
c. 21 (the Insolvent Act), is preferable to that of a 
creditor of the insolvent who before the vesting 


attached shall be forthcoming at the time of pro^i 
nouncing the decree to abide whatever order the 
Court smU make upon it. A vesting order In in* 
solvency is in effect an assignment in trust for the 
benefit of creditors, and is paramount to the right 
of an attachment before the j'udgment-creditor, 
as It is more equitable that property under the 
control of the Court should be applied for the 
benefit of all the creditors than for the exclusive 
advantage of one. Java Rasiji v. Jadavji Natua 
1 Bom. 224 

Sava Raviti f. Jadavji Natuv. Ez parte 
Gamble . . 2 Bom. 105 : 2nd Ed. 142 

8. Priority of Offi. 

tial Assignee. T\Tiere moveable property of 


in those suits, and warrants for such execution bad 
been lodged with the Nazir of the Court: — Held, 
that those warrants at the latest, on their delivery 
to the Nazir, bound the property without re-seizuro 


the orders of the Insolvent Debtors* Coort at 
Bombay, made before sale by the Nazir of the 
attached property, but subsequently to the delivery 
to turn of the warrants for execution, Ildd, 
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IIfSOI.VEircy-~c(m(i. 

CoT. 

7. Order asd Disrosmos . . . 5064 

8. VOLTTRTAEY CosVEYAKCES ASD OTHER 

Assiormests by Debtor . . 5071 

0. Insolvent Debtors under Civil Tbo- 

CEDURE Code .... 5678 
10. Ad interim Protectios— Practice. 6700 


INSOLVEKCY-^ti. 

order in. Appeal from— 

Set District Judge, jcrisdictiox of. 
' I. L. D. 17 Mad. 377 

— proceedIngB— 

See Costs— Taxation of Costs. 

I. L. B 24 Calc. 891 


■See Arpeal— Orders. 

1. 1,. B. 4 Calc. 888 
I.Xj. 11,5 Calc. 718 
1. 1,. B. 6 Calc. 108 
1 L. R 2 Mad. 219 
I. Zi H. 11 Mad. 196 
I. L. R. 12 Mad. 472 
I. L. E. 16 Mad. 89 
1 Ii. R. 15 AH. 18S 
I. D, E. 16 AH. 234 
See Order in Insolvency. 

I. L. E. 23 All 66 
See Order refusing Aitlication to be 
declared Insolvent 

I, D. E 27 Rom. 004 
Set Civil Procedure Code. 1882 8.330 
I. L, R, SO AH, 480 
See Claim to attaciied pRorpRTY. 

I. L. B. 0 AH, 292 


See Debtor and Creditor. 

3 Agra 104 j 821 
I, li. R< 20 Bom. 690 
I.I<.E.ld Mad.88 
See roREiON Court, Judgment or. 

1. L. R. 23 Mad, 468 
See Insolvency Acts. 

Set Interest— JI iscELLANEocs Casts— 
Insolvency Proceedings 

14 Moo. 1. A. 209 
10 C.-W. N, 884 
See Limitation Act (XV op 1877), pen 
II, Art. 179 . I. L. E. 28 All. 387 
See Pre-emption . I. L. E. 27 All. 1 


See Right op Suit — Insolvency. 

I. h R. 16 Som 462 
See Small Cause Court, Morussn,— 
Practice and Procedure — SIiscrua- 
NEous Cases . I. Ii R. 2 Bom. 041 
See Smaia. Cause Court, Presidency 
Towns — Jurisdiction — Insolvency. 

I. Ii R. 0 Mad. 430 
-- — effect of insolvency proeeedingB 
in Rrencli territory — 

Sec Jurisdiction — Causes of Juris. 
DICTION — Cause of Action — Principal 
AND Aoest . I. L- E. 20 Mad 644 

of plaintiff— 

See Decree — Alteration or Amend- 
ment OF Decree 

I. D. R, 10 Bom. 404 


— — proceedines uader Civil Proce. 

dure Code- 

See Civil Procedure Code, 1882, s. 357. 

I L. E. 10 All. 144 
See Deed— Construction. 

I. L. R. 20 Bom. 310 
See r,ECEiVER . I. L. R. 16 Mad. 233 

aetting aside adjudication — 

See CniL Procedure Code, 1S82, s. 232. 

■4 C. W. IT. 785 

1, CASES UNDER ACT XXVIII OF 1865. 

- Order for winding up estate 
—Lgttl of an eifCuti'oR pfoceedinj— Iieote fo proceed 
— locTiee— 0/ n>ei;7neee ani enixlort. Ad 
order made under Act XXVIII of 1865 for the 


«x«cuuon*cr(>(iuot To proceou uoivniusiaDUiDg 
I the winding up order. Such leave was not to be 
' given except upon special grounds. Laches 
of the execution-cicditor was an obstacle to Us 
obtaining such leave. Under the Insolvent Debtors 
Act (1 A 3 Vict, c. 110, English Repealed Act ; 11 
A 12 Vict , p. 21, India), the mere delivery of the 
writ of fi. fa. to the sheriff or his deputy for execu- 
tion liouod the goods as against the assignees in 
insolvency, subject to the nght of the execution- 
creditor to have satisfaction of his debt by sale. 
But in bankruptcy the law is otherwise. The 
execution must be levied by seizure and sale before 
the date of the hat oi the filing of the petition for 
adjudication; otherwise the execution-creditor is 
entitled only to a rateable part of his debt w ith the 
other creditors FiNANaAL Association op India 
and China v. Pranjivandas Haejivaxdas 

SBom O O 25 

2 — Claims proveable under Act 

XXVUI of 1865 -Clam agaxnit direclars of joint 
AtocJL oompany, A claim against the directors of a 
joint stock company to nwhe good funds of the 
company expended by them on hehalf of th^e 
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INSOLVENCY— fonf^. 

1. C.\SES UNDER ACT NXMII OF 1865 
— eoncW. 

3 Liability of trader for calls 

on shares — .let A'A'l7// of 1SC5, «. 5/ — ll'iiid* 
inj-wp orrf'r — Di’chargt. An jnfolrent trader. «ho 
hm obtains! hi^ di’charRe timler s 24 oi Act 
XXVIII of 18G5, 14 not liable for calls made, after 
he has obtainwl his di«charpe, in resi»cct of shares 
held b> him in a joint stock company, vihen the 
order for the « inditig-up of such company has been 
made prior to the time of the insolvent trader 
obtaining his discharge In re MercvntiLE 
Credit a>d FivA>crAL AssocivTioy. Pcssett e 
A*I^•AYAKpA^DCKA^O . . 6 BOIO. 27 


2. CLAIMS OF ATTACHING CREDITORS AND 
OFFICIAL ASSIGNEE. 

1. Mortgage by insolvent— 

Prtorit‘f~Iligfita of mortgagtt—O/^eial A»Jignee 
A mortgage executed by an insolreot (who has not 
obtained a certificate and discharge) is subject 
to the hen of the mortgagee in priority to the claim 
of the OScial Assignee under tbo losolveocy. 
RuuEoosE V. Brooks . 4 W. B. P. C 62 

8 Moo. I. A 339 

2. Attachment by decree.bold* 

er — Pnori/y— r«hn;7 order. An attachment made 
by a decree-holder pnor to a resting order In 
faTour of the Official Assignee must hare ptefeienee 
to the claim of the Official Assignee. SiiEvr Narain 
S iKOB r. Milled ... 17 W. B. 234 

8.—: Attachment before judgment 

—Adivdicalt'jn of tn$ohtncy au&scjuenf t‘> decree. 


attaenment was unadccteu oy me aujuuivdiiuu 
/n re Rvmcojiye Mitteb . Bourke O C 149 

4. ^u&sr^Kenf in- 

tolitncy — PnoTity of Official Atsignte WTiere an 


against the assignee of the defendants, notwith- 
standing their insolvency haring occurred after 
the plamtiS had obtained his order attaching the 
propertY. Petusiber JIprdle v CocIIE%^E 

1 Ind. Jur. N. S. 11 : Bourke O. C. 339 

6. - resting order, effect 

of, on attached property. An attachment of pro- 
pert j- before judgment places it m the custody of 
the Ian, but does not alter the property in it. An 
order, therefore, vesting the property of an insolvent 
in the Official Assignee vests in that officer properly 
of the insolvent which has been so attached. 
Ja Mewnfft-c/GocooLDASsSooxDERJEE. Petc»- 
ber Mcsdle e. Cocool Dass Soosdebjee 

1 Ind. Jur. N. S. 827 : Bourke O. O. 240 
6. ■ ■■ - Effect of resrinj 

order — PrionVy. Certain property was attached 


INB OL VEN C Y—conld. 

2. CLAIMS OF ATTACHING CREDITORS 
AND OFFICIAL ikSSIGNEE— cemtd. 

ftefoce decree under Act Vfll of ISJfJ, s. 83. On 
the Xltii of May the plaintiff obtained a decree m 


ueiuie uevieo pas'-cs lu lue uiuciai Assignee imnec 
an insolvency where the adjudication and vesting 
order are obtained after decree, and where the 
attachingcreditorhasnot proceeded to sell. SemhU: 
The Official Assignee has priority over the execu- 
tion-creditor, unless the latter has actually sold 
under the attachment, and received the proceeds 
from the officer of the Court. Rampersaud Roy 
t Callacuakd Dass 1 Ind Jur. N. S 826 and 
on appeal Id. 373 

7. rMfi'n-; order— 

Priorif^^ of Official Assignee. The title of the 


before judgment is to securo that the property 
attaehea smII be fotthcoming at the time of pro- 
nouncing the decree to abide whatever order tho 
Court slull make upon it. A vesting order in in- 
solvency IS in efiect an assignment in trust for the 
benefit of creditors, and is paramount to the right 
of an attachment before the judgment-creditor, 
as It is more equitable that proper!}’ under the 
control of the Court should be applied for the 
benefit of all the creditors than lor the exclusive 
advantage of one. Java Raaiji v. Jadavji Natiu 
1 Bom. 224 

Sava Ramji f. Jadavji NATiir. Ex parte 
Cauble . . 8 Bom. 165 ; 2nd Bd. 142 

8. Priority ofOffi~ 

cial A«ijnee. kkliere moveable property of 


in those suits, and warrants for such execution had 
been lodged with the Narir of the Court : — Utld, 
that those warrants at the latest, on their delivery 
to the Naur, bound the property a itbout re-sclzuro 


the orders of the Insolvent Debtors* Court at 
Bombay, made before aale by the Narir of the 
attachra property, bat subsequently to the delivery 
to lum of the warrants for execution. Utld, 
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INSOLVENCY— confi. ' 


2. f^T.ATATg OF ATTACHING CREDITORS 
• AND OFFICIAL ASSIGNEE— ccmbi. ► , 

however, also, that mere attachment before 
judgment does not so bind the property attached 
as to give, to the attaching creditors priority over 
the OtScial Assignee, in whom the estates of the 
defendants had been vested by orders of the Insol* 
vent Debtors’ Court made subsequently to such 
attachment, but before decree and warrant for 
execution Doe d.O'Hanlon v. Pafiofogus, J/orl., 
323, observed upon. Gaiiblb v. Biioi.agir 

2 Bom. 150 : 2nd Ed. 147 


9. Frio tty of 0^- 

ctal Assignee — Ciuif Procedure Cede^ a W — 
Insolutvjcy .dci {11 <b 12 Vtcl , c. 21), «•». 7 and 49. 
The plaintifis brought a suit against P <& Co. for 
the recovery of a sum of money with interest, and 
onlSthMayobtaineda prohibitory order for attach- 
ment before judgment under s. 81 of Act VIH 
of 1859 under which they attached, on the 17th of 
May, the right, title, and interest of jP cfe Co. m the 
premises in which they carried on business in Cal- 
cutta On the 20th of May, P di Co. were adjudi- 
cated insolvents on the petition of other creditors, 
and the usual order was made vesting their estate 


the property attached* thereunder to be released. 
Bans of Bengal v Newton 

^ • 12 B. L. E. Ap. 1 

10. resting order— 


11 . Vesting order — 

Ctinl Procedure Code, s 276 — Olfiital Assignee’s 
title. Where a vesting order has been made under 
11 & 12 Vict., c. 21, s. 7, after attachment and 

’ f *1... Q02---1 -- ..w. «,ike3 

4 ■ 1 • • ’ . . ' • . . ob- 

■ • Shrb 

Knsto bhana (Jnowan'tni v. Aiuier, 1. u ji io Calc. 
150, and Gamble v. Bholagir, 2 Bom 150, followed 
Sadayappa V. Pons ASIA . I. L R. 8 Had 654 

12. — Vesting order — 

Prtonfy of claim of Official Assignee. A cr^tot 


the suit in favour of the Official Assignee. On the 
case coming up before a Pull Bench,— Ifeld, per 


INSOLVENCY— cemid. 

2. CLAIMS OF ATTACHING CREDITORS 
. AND 0FFICL4L ASSIGNEE— conM. 

McDoncll, Tottenham, and Peinsep, JJ., that 
where there has been an attachment prior to decree, 
and tlie projierty of a judgment debtor subsequently 


and MrrTER? J., contra, that under the 34th Chapter 
of Act XIV of 1882, the- Court had no power to 
remove the attachment before judgment or stay 
the sale at the instance of the Official Assignee. 
SiDB ^tSTO Suaha CnowDURY e. JIillee 

L L. R. 10 Calc 160 : 13 C. L- E. 433 

j 3 _ Insolienc’j of de- 

fendant whose property has been attached before 
judgmeni^Right of Official Assignee to ^aitachei 
property— Practice— Civil Procedure . Code, ISS., 
ss ^78 281, 351, and 487. PUintifls filed a smt in a 
,ul>oito»te Coiat, .nd E. 


th. suit «»s aed, to have the sttsthmeut »sed 
Wot. the defeodsot 

• Assignee 

creditor 
;y a sale. 
>ve byan 
Jaia 7. 

, Zrislo 7, 

LB“lfo’Jc‘TsO, tad 'I ' 

toUo-ed. Traittr. •• Bom. 403 

Atteoliment under aeoree- 

by the attocffing 'for the Eehef 

filed hi# schedule in the S^sual vesting order 

& 1859. Eor CtnuIuBii s. IBS 

. Priorify of 0§.- 
—r,er decree of 
A brought 
Imall Causes 
; * Co., and 
On the 33rd 
2 ed by a 


airamst the memueia in 


ct,.' On 
5 <£; Co. 

, vesting 

, Official 

CJa'U-artV.ol.oe loth, temas b.a.« «« 
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IN S OLVEN Cy — con tf. 

2. CLAIMS or ATTACIllKO CREDITOIIS 
AKD OFFICl.VL ASSIGNEE— contrf- 
claim to the property tciicd. 27cUj;j<r NoRuajf, 
J., on a reference from the SmairCause Courtl, 
that the Official A&signeo was entitled to*the 
property in pnonty to A. CocniiaSE* r. 
ClADSTOSE, WVLLIE & CO. 

2 Ind. Jur. N. B. 337 

18 ■ . . - — ' I ' PrioTttyofOff.' 

<\al JiMijnee a* agairut execution-creditor. The 
Official Assignee of the Jnsolrcnt Court Is entitled, 
under the Testing order, to possession of the insol. 
Tents* estate, even when that estate has been 
attached in execution of a decree, and an order 
directing the sale of it has been passed But it a 
sale has taken place before the resting order, the 
property* m the subject of the attachment has 
passed from the ludgmcnt-debtor to the auction- 
purchaser, and the proceeds of the sale are 
piimanly charged with the satisfaction of the 
decree or dcerccs in execution of nhich the eale 
lias been made. SansiES v Bitnddoo Bate 

1 N, \7. Part 6, 81 ; Ed. 1673, 172 

17. 1- — ; Official Asngnee 

— Pn'erfty. ' A obtained a decree against B, and in 
'execution attached proportv of B m Zdlah Dinage. 

S ore m January 1808, whichnassold on the 19th of 
[arch.* In tb^ meantime B had been adjudicated 


. ' ' : 2 B L R. A. C. 81 ; 10 W. R. 853 

* Isoaa CrtasoEi DoaAii f. OmaaL Assiqitee 

• - . . . 11-W.R.lOO 

18, — , — ^ Extcuhon crtdi- 

toT—-0^cial Aasijncc. The propecty of A was 
attach^ under a decree obtained by B. After the 
attachment, but pnor to the safe, A was adjudicated 


etc , and the proceeds of the sale were handed oret 
by them to the Official Assignee. Subsequently 
the petition of the insolvent was dismissed Immedi- 
ately thereupon, on the same day, C, another execu- 
tion-creditor, attached the proceeds of asle in the 
hands of the Official Assignee. B applied to the 
Court to order the Official Assignee to band over 
tho proceeds to the credit of 1^ cause. On the 
sameday A filed a fresh petition in the Court for the 
Behcf of Insolvent Debtors, and a second vesting 
order was made. C claimed that the proceeds 
salo should bo handed over to him. Btld, that B 
was entitled to have the proceeds paid to him. 
WetTEU r. GaBTKsa . 1EX(.^0. C. 79 
19. ■' - Priority of Offi- 

tKit Atxfynte-^VcxUiu/ order— AttacJiment of monrif 


INSOLVENCY— eon tf. 

2. CLAIMS OF ATTACHING CREDITORS 
AND OFFICUL ASSIGNEE 
m execution of decree. In execution of a decree of 
the* Small Cause Court, certain goods belonging 
to the judgment-debtor, together, with a sum of 
R227 in cash, svero seized on tho 22nd November ; 
and on the 30th, tho R227, together, with the 
iiroceeds of sale of some of tho goods, were placed 
to the credit of the decree-holder in the books of the 
Court. On tho 25th November, the judgment- 


uuiLiai Assignee was uui eiiiitieu lo me sum ot 
R227 as agamst the execution-creditor. Gusn 
Cuaxsiu Bov V. pBASaxya KcDfAB Cnrya 

4 B. L R. O. C. 94 

20. ; Pnortly of Offi. 

cial Assignee— Vesting order— Bale in execution of 
decree — Aiulion-purehaseT. In September 1867 



meotioned sale now sued to recover the property 
from the purchaser at the sale in execution of A's 
decree. Held (per CoccH, C.J., Baylet, Keu?, 


the Zillah Judge to order the sale was not affected 
by the vesting order ; but before making the order 
fur salcv the Official Assignee should be beard ; and 
unless special reason be shown upon the Official 
Assignee's apphcation, the execution proceedings 
should be stayed or set aside. In the present case 
it must bo assumed that the Judge made the order 
for sale in due course, and consequently that sale 
operated to pass the property out of tho bands of the 
Official Assignee into those of the auction-pur- 
chaser. Asarm Cnumai Pai. v Paxcini-u. 

scRsta . BB.L.R-eeiiU-w.B-r.B.aa 
In the same cose it was afterwards held by the 
Divbion Bench that the title of the purchaser at a 
sale by tho Official Assignee at the instsDce and with 
the concurrence of certain persons who held a mort- 
gage on the property, dat^ 39th September 1866, 
on which they had obtained a decree for sale, did not 
prevail over the title of the attaching creditor at the 
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rCTSOLVENOY-conW. 

2. CLAIMS OF ATTACHING CREDITORS 
AND OFFICIAL A8SIGNEE-eon«i. 


HTSOLVEITCY— conW. 

2. CLAIMS OF ATTACHING CREDITORS 
AND OFFICIAL ASSIGNEE— «m8i. 


sale in execution of his decree. Anasd Chaitdra 
Pal V. PcNcaEB Lal Soon . 15 "W. E 257 

21. ; ; EztcuHon-tredi^ 

tar, right o/, against Official Assignte — Payment 

, . 1 . .1 .-j. n — ^ ^ decree 

i order for 
pursuance 
\ property 
14tii Sep- 
tember tue biienu was uuecieu lo bcu lue properly 
so attached, and the sale was fixed for the Jst Dmcih- 
her. On 30th November, B filed his petition in 
the Insolvent Court, and the usual vesting order was 
made. On 1st December, the property was sold by 
the Sberifi under the order of 14th September, and 
the proceeds were paid into Court lltld, that the 
execution-creditor was entitled as against Iho 
Official Assignee to be paid out of the proceeds. 
Aga MAnoaiED Au Shebaji v Jddak 

7 B. L R SO 5 17 W. R. 234 note 

22. Bights created by a. 295 

how affected by insolvency and vesting 
order— Gird Procedure Code {Act XIV o/ 

8. SVS—Insoherey Act {11 A 12 7»cf., c. 21), 8. 
i9. An order under s. 2h5 of the Civil Procedure 
Code affects only intcieats existing at the time The 
insolvency of the debtor introduces a new state of 
things from the date of the insol venc}% but as regards 
sums accrued due prior to the date of the tnsohency 
the order under s 295 creates rights which ace not 
affected the insolvency. Soofeol Ckandtr Law v. 
Buuici Lall iUtter, 1. L. S. 73 Calc 202, cited. 
Howatsok V. Dvbbant . I. L. R 27 C^c.351 
4 0. W. U. 610 

23 Partnership — Insoluncy of 

one partner — Vesting order — Subsequent decree against 
\nsohent and uitachnenl of the firm proiieriy i» exe- I 
ciifion — Ciciim by Official Assignee to set aside 
attachment — Cii il Procedure Code, 18S2, ss. 27S, 283. 
The deiendant w as the manages of a joint Hindu 
family, consisting of himself and two nephews 
carrying on a family business la Bombay, Madras, 
and other places. In a suit brought in the High 
Court of Bombay against him as manager of the 
■ Said joint family, a decree was passed on the 11th 
April 1890, which was in terms against thedelendant 
alone On the same day certain property in Bombay 
in winch (as found by the Judge) the nephews anil 
the defendant were jointly interested, was attached 
in execution of the decree. Tw o days previously, 
however, viz , on the 9th April 1890, the defendant 
had been adjudged an insolvent by the Insolvent 
Court at ^laoias under s. 9 of the Indian Insolvent 
Act (Stat. IV & laVict., c. 21). On the 6th May 
1896, the Official Assignee took out a summons to 
have the attachment removed Held, that the claim 
of the Official Assignee must prevail and the pro. 
petty be released from attachment. As at the 
time o! the claim of the Official Assignee the defend- ^ 
ant’a schedule had not been filed, the cl.*umwas 


therefore governed by s. 278 and the following 
Beetioa^i of the Civil Procedure Code (Act XIV of 
1882). As at the time of the attachment the defend- 
ant's interest in the property had by the vesting 
order been completely divested from him and vested 
m the Official Assignee, the property was m his 
possession partly on nccunt of the Official Assignee 
and partly on account of the solvent partners of his 
firm ; that is, wholly on account of other persons. 
All his property and all he could honestly dispose of, 
whether for his own benefit or for the benefit of th& 


right of administering the joint estate, and m the 
interest of the joint creditors the decree-holder must 
be restrained from going on with the execution, 
and the partnership asset* mil bo applied by the 
Insolvent Court in paying the joint creditors rate- 
ably, the Official Assignee recciring the insolvent s 
share of the surplus, end the rest being handed over 
to the solvent partners. Sabosbm^ v. 

Arakvaval Saveapattv L i B. 21 Bom 205 

24. — Charge (mjthls . 

—Cml Prmdun Code (Jd HIT el ISSS), <• OT— 
Deadeltm cl initrut cj 

Jemeet. lo JI«rch 1807, JJ .•'J.'S’K 

bv instalments a sum of money owing by him to 


B remained in possession, in July 
sued B on the mortgage-deed. In August 189^ 
upon an « parte application by the plaintiff, an 
order by way of injunction was made m the sm 

.e.t;.™og the 


to him. 
dissolved, 
notice to a 
claimed the 
mortgage, 
insolvent, a.— . 

In October 1809, pUintiff 


obtained a decre^ 
n slioiild 


900, the person vw f-— cp„tember 

is debt to the Official As'>ignee. In b P 
900, an order was made in ® be 

he in-^olvent, directing that °jn the 

Hsjuted by the attachment igoo, 

ands of the Official Assignee. In Beceaber 
laintiff applied by nffitV Aflsigteo 

winiTent for an order that the Om 
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INaOLVENCr— eonfJ 

■2. CL.\111S OF ATTACHING C15CD1TORS 
AND OFFICIAL .\SSIGNEE— co»tf. 

'hould pay ovit that mono) Ilffif, that t<l&intill 
uot entitled to the order. The decree, ton 
mortgage decree directing the s.vle of the chatteJa 
including the debt in iiuc'tinn, wan void and inoper- 
ative to against the Official Assignee, inasmuch na 
the whole right, title and interest of the defendant 
detohed bj operation of lau u]ion tho Official 
V‘signoc during the pendenej of the auit and before 
the decree bad been jia««ied Nor vaa the position 
*>( the OSicial Assignee aftected by the doctrine of 


ffuM SinyA DaJAuria, /. Z IS Cate 13, 
referred to. Pc^r^•Ttu^ Ei.rT Mudaliar r. BiLAsn- 
VAii AY1 A^CAR (1901) . Z. Ij. K. 25 l£ad. 406 

26. Act forthe RtUtf 

cf Insoltent Dtltor3(ll J. 12 Kiel, c. 21), » 7—. 
Vetliny order, effect of~Prtor attachment 6y a juig. 
fflen(>creifi(or>-Adee^menf. effect o/— Cirif Proce- 
dure Code {Act XIV of JSS2), e. 205— CnH Proec- 
t/nM Cade (Ael VJIJ of JSiO), e. 27&. A jodgmeot- 
creditor has no priority over the Official Assignee in 
resiicct of property attached by him previous to 
the passing of the vesting order. Socdml Chunder 
Lav T. liasiief. Lall Sldlrr, I. L. li. IS Calc. 
202, approved. A B. ifiVfcr v. Lalhtmoni Deb^, 

5 C. 1k! A’. 761, overruled. Anand Chandra Pal 
v. PancfiiLal Sitma, 5 B L. B. 691, and ShiZ 
Krielo Shaha Chatedhry r. Kf^han Chand Gcteeha, 
I- L. It. 10 CaU. 150, distinguished. An at* 
tachmctit does not confer any title; it mereh 
proents alienation. iUof* Lai v. Karrahutdin, 

1. L. It. 25 Calc. il70. referred to Peacock ». 
Madan Copai (1'102) 

I. Ii. E. 29 Calc. 428 -sc 6 O. W. If 677 

28. Citil 1‘roccdure 

Code (Act XIV of 18S2). »t. 265. 451— Attachment 
of money hefore judgment — Deerte — Subregumt 
tneoUnney of judgment-debtor — Claim of Ogieiat A»- 
iignee — Priority of Official Aetigner, 'Iheeffectof j 
an attachment under the Code of C^vil IVuecdure i« I 
to prevent alienation. It does not confer title. An I 
order of attachment under s. 2CS only operates I 
so as to give the judgnicnt'Crcditur certain ngbta in 
esccution. It docs not operate, when those rights 
lire not evcixised before the presentation of a peti- 
tion m insolvency, so as to create in favour of thi* 
judgment-creditor a title which prevails against that 
of the Official Assignee, under the vesting ordfpin 
insolvency made after the order of attachment. Ihe 
plaintifi m a euit obtained an order for attachment 
before judgment of a sum of money belonging to 
tbedefendsnt In duccourseadecree was obtained 
and subsequently to the decree the judgment-debtor 
was declaml an insolvent. The Official Ass^nee 
then preferred a claim to the money under attach* 
TOL n. 


I INSOLVENCY-cwifi. 

2. CL.liaiS OF ATTACHING CREDITORS 
AND OFFICIAL ASSIGNEE— ronc/rf. 

I ment, contending that the attachment was of no 
I effect as against him, and asking that it might 
be act aside. Held, that the Official Assignee was 
I entitled to the order o-skwl.for. Keistsasawiit 
MCDtLlAR f. OfFlCIAI. AssiosEE Op Madpas (190.3) 
I. la R. 26 Llad. 673 
27. Banker and Customer — 

Pidueiary rr/ofioiMAip, exigence of, between— 
Ordinary relation that of creditor and debtor — A’o 
fiduciary relationship when cuilomer piyi money 
to banter without special directions. The ordinary 
relation between a banker and customer, in res- 
■ poet of moneys paid by the latter to the former, 
IS that of debtor and creditor, and no fiduciary 
relationship will bo created in the absence of direc- 
tions by the customer which convert the banker 
into a trustee in respect of the sums so paid. A 
trust will exist when the banker Is to coUect and 
remit but not where ho b to use and repaj'. IVliere 
a customer remits money to a banker with direc- 
tions to receivo such money is fixed deposit for a 
certain period together with another sum to be remit- 
ted, the banker does not, w ben the Utter amount is 
not jMiid, bold the former sum in trust by virtue of 
■HKb direei^p, sUboogh ho oai/oot claim to hoUi 
I It as a fixed deposit payable only after the limited 
penod In re Uallette's Etinte, 13 Ch. D. 696, 
referred to Dale's Case, 11 Ch. D. 712, referred 
to Fedey v. Bill, 2 il. L. 2S, refeirodto. In 
re Brown ex parte Phtt, CO L. T. Jt 307, referred to. 
Burdieh v. fJorricjl’, 5 CA. .4. 233, referred to. 
OinciAL Assignee of Madras v Bsrrrn (1008) 

I L. E. S2 :Uad. 68 


3 RIGHT OPELF.CriON AS TO LEASEHOLD 
PRCPERTT. 

Eight of OfilclBl Assignee to 

accept or disclaim leasehold property — 
Efftet of taling, possession — Liability for rent. 
The Oflicial Assignee has the right to elect whether 
lienill accept or repudiate onerous leasehold) 

projierty belonging to an insolvent and as such vest- 


certain premises in Bombay from plaintiff as a 
monthly tenant at a rent of R12.'), wilb liberty to 


passed against .4, banded over possession of them to 
the agent of the defendant, who remained in posses- 

8 r. 
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INSOLVENCY— conJi. 

3. RIGHT OF ELECTION AS TO LEASEHOLD 
PROPERTY— ccwi’rf, 

Bion until the 30tli September 1890, when he 
them up to the plaintiff. The plaintiff brought thw 
suit against the defendant for the rent (R750) due 
from Jst April 1890 to the 30th September IflOth 
ffefd, that the defendant was liable By entering 
onto possession on the 30th August 1 800, the defend- 
ant had elected to accept the lease and had thereby 
become nsrigneo of it. Tho acceptance dated back 
the vesting order, and the Official Assignee (the 
defendant) became liable for the rent during the 
period that he continued to be assignee, hisliimlity 
ending when with the landlord’s consent he surren- 
dered the term. Abdul Razvk v Kerhak 

I L B. 22 Bom. 817 


4 SALES FOR ARREARS OF RENT. 

1. Validity of sale against 

Official Assignee— /nsolwncy Act, 11 <t 12 Viet., 
e. 21 — Itights of purchanr When a tenant of land 
owing arrears of tirvai (rent) takes tho benefit of tho 
Insolvent Debtors’ Act, 11 & 12 Viet, c. 21, the 
Official Assignee must elect, and express Kis election 
to take the land cum onere, otherwise he acquires 
no interest in it. Where such election has not been 
made, and a amt for possession is brought by a pur- 
chaser at an auotion-sale held by the revenue autnor- 
ities for the arrears, the insolvent cannot plead a 
JUS (erttt m the assicnee. CHiy>'A Subbabaya 
SICTDA tt V KaVDASKMJ REODf 

I L K 1 scad. 68 

2. Rlgbt to sell in execution 

of decree —Landlord and Umnt, — Offictal A«- 
gignec — 'Beng, Act Vlll of 2869, si. £9 and 69 — 
Inaolvtncy Act, 11 <fc 12 Viet , c 21. A decree for 
arrears of rent of an under-tenuie was obtained 
agiinst a tenant who become an insolvent, and 


INSOLVENCY— 

6. BIGHT OF OFFICIAL -VSSIGNEE IN SUITS 
— umeli. 

for value, it appeared in evidence on the heanng 
of the caso aa an midefeudcd cause that L had been 


6. PROPEUTY .\CQUIRED AFTER VESTING 
ORDER. 

1 After acquired property— 

Putchaitr from inaofieni icAo had. not obtained ki« 
dietharge — Purchaser from Official Assignee — Eights 
0 / parties — Inierienthn of Official Aesigneo— 
Adierse josscsion. Subject to the right and claim 
of the Official Assignee, and so long as he docs not 


by an insolvent in such a position may be 
the Official Assignee so as to bar the Utie of the 
latter by lapse of tune. Kristocoshh Mitteb v 
SvRrMtCiwsnhrDLB « t -d or«j 

1. L R. 8 Calc 658 ; IS C. L. R. S63 

Iniotvenei/ Act 

fStat. 11 4. 12 r»et., c. 21). ««• 7 and £7— Satory— 
Pension Personal earnings of fiwolwnt — Attach- 

ment preiious fo iMfinj order. After-acquired pro- 
perty of an insolvent, whether it consists of salarv, 
personal earnings oi property of a different kmd, 
13 property which vests in the Official Assignee, but 
Bubject to the provision of s. 27 of the Indian IuMl- 


right was to prove in the insolvency for the amount 
of his debt. Held, that, whether the avreara of rent 
became due before or after the insolvency of the 
judgment-debtor, the decree-holder was entitled to 
feell the tenure in execution of his decree. Cbubpeb 
Nabaik Sikgh « Kishen Chasd Golecha 

I. L B. 9 Calc 856 


r, RIGHTOF OFFICIAL ASSIGNEE IN SUITS- 
Suit on promissory note endors- 
ed by an insolvent — of Offictal Assize 
to intervene — Cieii Procedure Code, s. 73, In a 
suit brought on a proiniasiry note, dat^ 15tb 
February 1872, mAle by the defendant and pay- 
able to one L, and endorsed bv L to the plaintiff 


under 8. 27 of the Act, nor such personal earnings a i 
all unless and until in either case msolvent 


matt-vof Dosaohce 

3 

{II 4- 12 
—Slortga 


. th 

. I L- R -tw "om. 1^32 

Insolvcncti 
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•6. PROPERTY ACQUIRED .VITER VESTING 
ORDER— nmfW. 

solwncy Act s. 30, for the tWirerj up to him of* 
boa«< and furniture of which the occupants were in 
jKi<sc«'ioD under* mortcace (roman insolvent, datetl 
Dumber 1801. It apjicared that the m«olTent had 
been adjudicated in IbiS, and had received her per* 
sonal di:!«h.vT^ m and bad obtained the hou'e 
in question under a deed of cift in Apnl tS91» *tid 
liad died intestate in Maj ISOd, havini; never 
obtained a discharge undir a. 50. The inoitgageea 
tooktheirmortgagewith notice of the insolvency 
of the mortgagor The Oflicial .Vsdignee did not 
become aware that the invilvent h.ad acquired the 
property in question till September ISOi.wbenhe 
intervened and cUimeit the property free from the 
mortgage. Held, that the O&eial .-tssignee waa en- 
titled to the mortgaged propertyfreefrom themort* 
emge. Rorvi_\ND$o> r Cuaupios 

I. Ij. R. 17 Mad. fa 

4 D^eeased iMof- 

ven(-d«6(<jr— irhelAer «( rejifi in Aw adininutrator 
or in lAe OffieM Assignee — Polity of »ntiira»«— 
Vtitiny order, Egetl of — iMoUtiuy Ael (11 <fc 12 
Viet., c. 21), t. 4. The Official Assignee sold a 


was about to take out letters of admioljtration to the 


1. Ij. xU xu Iwl 

B. ■ /fijoleeney Jet 

(11 «fc 12 Viet., e. 21), t. 7 — Payment to insotcent, 
after veiliny o^er, of debt due before, effect of. 
I’ayment to an insolvent, alter a vestioj; o^cr has 


7 ORDER .VND Ul.T’OSITION. 

1 Order and disposition — 

/a.<DlreHcy .Iff, J*. 2t — Piirfnffi. I: cuiruxl on 

bunne*i m Calcutta in jmrtDcrshJp with 11 and V 
under the style and firm of B «t- t'o. tJixxls were 
coniigned on triplicate account to D .( Co., B, B 
«< Co., and another. 1 he consignors wrote to B «fc 
Co. r ** You will please haml over tho goods, as per 
annexed list, to B, B it Co., (^cutta ; they are 
bought, as you are anwre, under special agreement 
on triplicate account.” Before the goods had arrival 
BA Ca stopped psyment. B, B tO Co. wvro endh 
tonofBd Co. After R d* Ca had stoppcil pavment, 

.1-- , — — -» n n / /s- _ »» , • .'i , 


(he enlorsement. It Sled his petition of insolvency. 
Held, that, under a. SI of the InsoIiTucy .Vet, it 


” ’ a Ind. Jnr. K. B. 273 
3. Ziimlrene^ Aet, 

«. 23. .\q insolvent, J .4, executed the following 
iloeument in Caleutta, datcxl May IGtb, ISO?, m 
favour of 31 LdtCo. : ” Dear Sirs, — In eonslderation 
of jour having advanced to mo tho sum of R8,700, 1 
hereby assign to you tho uholo of tho furniture and 
fittingsnow lying at my house, Fairy llalli Dum 


■events thatthe circumstances were such as to put 
him oh enquiry. A’rwto Comul Miller ▼. Sareth 
CAunder Deb.I.B. B. 8 Cole. S'.t, distmguished ; 
Jtoulandson v. CAumpson, /. L. B. 17 Mad. 21, 
referred to. Mnxnn r. ABijrasir CnoJfDEB DtriT 
2 C. W. K. 373 

0. Undiicharged in- 

eolcent nay sue for after-aeguired property. An 
undischarg^ insolvent has, m resjiect of after- 
acquired property, moveable and immoveable, a 
light against all the world except the Ofli^l 
Assignee and may sue to recover such property 
if the Official .Vssignec does not intervene. Sriba- 
-VCLU Naidc r. .Vh'bxLAMJUi. (1900 ) 

I. D. R. SO Mftd. 145 


his petltiiHi In the Insolvent CViurt, and the usual 
vestiog order was made. Held, that th" fumituro was 
in tho possession, older and ilnprantion ” of the In- 
solvent within tho meaning of s. S3 of the Insohencj 


3. . Speeiffe appro- 

l>n>trion — Inioft'erey Ari (fl A 12 I'lef., e. 21), *i. 23 
and Si—Jarirdietion—A^auie of action. St. d> Co, 
imrchants carrjing on business at Glasgow, 
Irought a suit against J C, Official Assignee, 
who rv*Hlrd in Calcutta, as aadgnec of tho estate 
of B A- Co, merchants carry ing on Ludneas at CnU 

8r2 
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7. ORDER AND DISPOSITION-ftwi/A 

cutta, and Sm. d- Co , nicrchanfa carrjm" on busi- 
ness at London. St. d Co. alleged m their iiUmt 
that they ere the o^^'ncr3 of certain goods, and sold 
the same to B Co. and Sm, d Co., and drew for 
the price on Sm. d- Co , who accepted the drafts ; 


INBOLVENCY-eonU. 

7- ORDER AND DISPOSITION— cord-L 
and S d Co and M i( Co , and other mcrchanta- 


joint accounts ;S d Co. had a one-third share, and 
S d Co. and J/ d Co. had a one-third share hetiuen 


and B d Co. subsequently suspended payment, — 
namely, in December 18GG and January’ I8G7; 
that in February 18G7 B d Co, filed their petition 
in the Court for the Relief of Insolvent Debtors at 
Calcutta, having previously delivered a portion of 
the goods, and endorsed the bills of lading for tho 
remainder to J S <1* Co, who had notice of the 


goods had been handwl over by J S d Co. to J t\ 
who threatened and Intended to apply the same in 
paymeut of the general bodv of creditors of B d- 
Co. St, d Co prayed that tie rights of the parties 
to tho suit might be declared : that an account 
V- *,i I •/x-r-ired byJC 

le ; that J 0 
. Co. what on 

duoio them ; 
■lat meanwhile 
from paying 
• <£-• Co On 

the case coming on for settlement of issues, the 


nnvmcnt in irecemusii 
at in Feb- 
the Court 

forme tveuii oi a,. t Calcutta, 

havirg prcviou«lr sold a portion of the goods. aikI 
delivered tho remainder to J S d Co. ^ agents for 
sale on aecoiint of C d Co , and the other parties in- 
. 1 y,., n J Cn to 


the whole of the goods; that ‘he i;rociws 
from the sale bad been banded over by J SdCo.to 
J C. who threatened and intended to apply 
the same in pajment ol the wneral 
crMitor. .1 id- Co 0 * 

,i,ht, of .h» I»rlica to Ito 

ipect of the 
swcrable to 


owners, >vith the consent of SI. d Co, within the 
meaning of s. 23 of the Insolvency Act ; and 
therefore tho goods and the sale-proceeds rightly 
passed to J C as assignee ; and further that the 
Court had not jurisdiction to declare the rights of 
all parties as praveci for; that tho cause of action 
’'**ion. and it 
granted to 
• ' the Court 

t, and the 

ptamt sutiicieiiiiy uiM.iuseu a eau»u ui action. St 
d Co. had a right to have it tried whether they 
iiad an equitable chaise upon the proceeds for the 
purpose of paying the bills STruLuto v. CocimaKB 
I B L. R. O. 0. 114 

4 , Siwtfe appro- 

prialion — /n'oli-enct/ Art {11 d 12 Vtcl, C, SI), 
23 and 21— Jurisdiction — CaU't of action. C d 
Co., merchants, carry ing on business in Manchaster, 
brought a Buit against J C, Oflicial Assignee, who 
rcsid^ at Calcutta, as assignee of the estate of JJ «t* 
Co, merchants, carrying on business at Calcutta* 


s>srtips to the suit, accommg 


ind the Court had clcariy ‘ roceedi, 

r C, the Official .Assignee to appvth^ 

IS far as they may have been eptciticaliy pi 
Miated CoiiiE r Cocurane^^ ^ ^ ^ jSL 
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6. Spfftfic appro‘ 

pnalion — /n'oJi'CHCr/ Act {II rf- 1* 2t).»a. 23 

«nd 24. In 1802 the \)U.mti(l’8 fonnet firm ot J S 
B <t 7?, of ManeheMcr, entered into an agreement 


on S «fc Co. for cost of guoda including imcking 
cliaiges ; said bills to bo discounted (and domiciled) 
at Otrrend, Gurney <t Co at IJ per cent, m e^cen 
of bank's minimum rate B A Co. to remit their 


and IV pet cent for aix months aa provision for said 
.fix months' drafts. BA Co, on sale of gooils. to 
8i>eciaUy remit proceeds to Oivrearf, Gurney «t Co. 
in first class bills drawn in fai our of OicrendtGurney 
«!• Co Oitrtnd, Gariiey A Co agree to gire up B 
.(C Co'a drafts on S <{■ Co. on receipt of tbe said 
remittances uadcr rebrto. In the event of 6’ &. Co- 
being brought under ca«h advances, J S B A B 
agree to find cash to the extent of one-third the 
amount.*’ In 1803 J S B, one of the members of 
the firm ol J S B & B, retinxl from tbe firm, 
svbicb was earned on under tho name ol T B A 


ptaintiQ and shipped to B A Co, on tnplicato 
account, and bills were drawn by the plaintiff on 
S A Co. as agr^. and were deposited with A C 
A Co., not with 0 0 A- Co. On the 2nd January 


18C7. B <{• Co. stopped iwyment on the 27th 
December ISfiO, and J 7/ J?,the only partner of that 
firm then in Calcutta, filed his petition 111 tbe In<>ol- 
vent Court there on the 7th February 18fi7. L B 
filed his petition in tbe said Court on tbe ISth 
}ifa\ 1867. £ <C Co. stopped pai Dient in December 
ISi’C. On the Ifitb March ISC'7. an order of the 
In-olvent Court was made In the matter of the 
.^letition ot J H R, and in pursuance of this order 
Jt B A Co. delivered to the defendant, as Official 


INSOLVENCY— conM. 

7. ORDER AND DISPOSITION— con/d. 



fically appropriated to taking up the bilisof il<(- Co. 
on S A- Co. ; and until they were jiaid, B A Co. had 
no in(4Te&t in tho goods which could justify their 
aadgnee in stopping the remittance of the proceeds 
or of taking the property out of the possession of 
DBA- Co., that the plaintiff kas entitled to the pro- 
ceeds with interest from the time the proceeds and 



the two firms and Barlow wherein tbe outset part 
owners of these goods, and each became liable to 
tbeonlersto contribute his share towards tbe cost 
iince thereof. In November 1600 there ceased to 
be a binding agreement to remit tbe proceeds to 
OG A Co, and no new agreement was substituted. 
The agreement of 2Dd January did not renew the 
right to have the proceeds remitted for special ap* 
propnatioD, audit wa«, moreover, a fraudulent pre- 
ferenceand void so fares BA- Co were concerned. 
On lOth January, when the goods were transferred 
to the plaintiff, he was merely a creditor, and there- 
fore a transfer for h'ls benefit, within two months of 
filingthexietition of insolvency, was void under s. 24 
of the ln<oKency Act. Barlow r CocniusE 

2 B L B O. C. 66 
Aflirraed by the Privy Council, where it was held 


meat of a speculation whilst the result is uncertain 
may be lioth honest and pohtie, os it entirely differs 
from undue preference of one creditor to others 
after a debt has been incurred. JIiller e. B srlow 
14 MOO. I. A 209 

6 — hutotcenty Act. 

g. 24. On tbe night previous to B'g being ad- 
judicated insolvent, aiwut 10 r.M , the firm of 
BD, at their plate of bu'ine<«, promised to give 
B a loan of itJ.OOO if be wouH tbe next morning 
deliver to them goods to that amount, and would, in 
the mi-antime. satisfy them that he had sufficient 
good* in his godown. and allow the firm ot R B D 
to jmt their loi k on the door of the godown to secure 
the gooils until they had received the vsine of 
the foau. Thereupon B took the goina«tah of the 
firm of if BD to his godown, b-t him see that it con 
tamed good* worth more than n5.0(¥'. and allowed 
b>m to pit a lock on the drxir, B at the same time 
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replacing liis own locks. The gomavtali and B 
then returned to the office of iJ If D where n5,000 
were paid to B, who promised to delucr the next 

w] . I 

mr , ■ ■ 

next day'ho was adjudicated an in«olrent. Iltld, 
that the goods in the godown were not in the order 
and disposition of B within the meaning ol a. 24 
of the Insolvency Act. In lAe tnaUtr of BtoO'see- 
nTtrrE Km-TTEY.' Chm of Raulall BrmntE Doss 
1 L B 2 Calc. 350 

7 Znajxene^ Act, 

s 2S — Aaxigntntnt of tfiarea — Conslrmtu* trvfUe. 
N, an original allottee of five shares m the A com- 
pany, assigned them to B. No transfer was executed 
nnd no notice of the assignment was given to the 
company, wluch subsequently went into liquidation. 
N became insohfnt B sued the liquidatora of 
the company for the amount duo in rcsjicct of the 
five slmres on the first distribution of asset'. Held, 
that at the time of insolvency the plaintiff 
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to return them, it w as alleged that it u ns customiry 
for European jewellers in Calcutta to receive article*. 


the true ouncr of the poods D M’a interest ceased 


iieiii, and it couiu nave been proved and a ainuunu 
recovered on it under the insolvency. Even if the 
interest of D 3f did not cease, the goods were in the 
order nnd disposition of the insolvent, there being 
nothing to show any publicity or notoriety in the 


SemUe : No such arrangement would he upheld as 
against the Official A«sii:nee. In re MtmiiAr. Er 
pnrfe DwATEAVATn MnTEB 1. L B. 3 Calff. 58 
0. Insolvency Act [II 

d- 12 Tict, t 21), a. 2S—Bepvt'd otenerahip— 
roaaeaaion-— Consent of true owner — Partner out of 
y«r»adiVf len — Mortgage of chatlda^PrioTily. In 1878 
the members of the firm of A Co. mortMged 
the live and dead stock, chattels, and effects 
belonglDg to the firm to B, the^ 


of N, nnd consequently the shares and the ncht to 
receive any dLstnbution of assets in respect of them 
rested, upon A”a insolvency, in tlie Official Assignee. 
Eemhh The principle that a person who is undernn 
obligation to convey propertj to another is, ma 
Court of oquit}-, a trustee oi such property, for 


I L. B. 2 Bom 642 

8. Insolienry Act 

[11 A 12 Yict , e 21), a. 21— Goods pledged hy 
insolvent ond redelitercd to him on commtaaiort 
sale M, who carried on the business oi a watch 
nnd clock maker m Calcutta, borrowed from D M 
RC.OOO, for which he gaic a pionnssorv note, and 
ns collateral secunU foi the jxijraent of which sum 
he pledged certain articles consisting of watches, 
clocks, etc., with D M The articles lemalnwl for 
some months in the cii'tody of D M, who then re* 
ileliveteil them to M for sale on commission, the pro* 
leeds to be applinl in liquidation of the debt 31 
t;aie a receipt for the articles, and some of them 
were 'old bi M <m thixc term*. On the 2ndof 
Mav 1877 M tiled hi' petition in the Insolvent 
Court, and 'ueh of the articles a* remained unsold 
came into thi jiosscssion of tlie Official Assismee. 
On an applnalion by 1> 31 elsiming the articles and 
praying for an oriDr directinu ttie Ofiieial 



80, when 
,vas vest* 
j possess* 
) entered 


into possession ua 


1. L B 6 Ciaic 
7 C. L B. 29 : 9 C. L B 885 

. Ittadliency Actill 


A 12 rict..c 21). a 23. Where good* 
order and disposition of any person under 

circninstances as to enable him b_\ ^i,e, 

eibtain false creeiit. then the ow:iere>f the go 
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7. ORDER AND DISROSITION— eonc/tf. 

liM permitted him to olitam false credit, must sufler 
iho penalty of losmg'euch goods for the Ixnefit of 
lho«o uho hate given the credit. In tht matter 
of iilAr.snALL , . . I. It. B. 7 Calc. 421 

Affirmed on appeal. In the mntltr cf Mar- 
‘•TIALL. Boileac I'. MUXLU . 10 C. Ii B. 601 

11. /neofienet; /iet (ii 

.(• 12 r«el., c. 21), e 23 — ^ej/vted oieneriAiji In 
I8S3 B mortgagwl to one I) certain furniture atand- 
ing in a house leased by him from one 1’. The 


have power to enter the premises and deal with the 



tion of B as reputed owner with the consent of the 


iK'iug iu luo possiessiou ot li as repuieei owner ; 
that even d this had been so, the attachment 
under F’s execution took the goods out of (he 
order and dis{josition of B, and that the mort- 
gagee was entitled to the benefit of th.at circum- 
stance. In re ^gale^,2 Ind. Jur. X. S. 2J0, ques- 
tioned. /n fAe moffer c/ R. Browx 

1. 1/. B. 12 Calc, €29 

8. VOLUNTARY CONVEYAN'CE-S AND OTHER 
ASSIGNMENl.S BY DEBTOR. 

1- Assignment by debtor — 

Fraud on rrerfi/or* — iVourfufenl ctsijnrnrnt. 
IVhere O «t Co. were unable to moot the bills of T 
<t Co., and wrote to T «t Co., “ If jou do not 
arrange for renewal or pajment of theni, «e niib.t 
atop payment •" G & Co. knowing that they wi re 
insolvent, but for the purpose of de’jy, and not 
for any benefit to the estate, agreed to mortgage to 
T Co, vhat was cubstantiallr the whole 


IKSOLVENCY— conftf. 

8. VOLUNTARY CONVEYANCES AND OTHER 
ASSIGNMENTS BY DEBTOR— conW 

of the estate. T <6 Co renewed the bills, and the 


formance of the agreement, and held that it was 
A fraud against the general body of the creditors 
Tetl t*. GoBDOx . 2 Ind. Jur. IT S. 142 

2. ' Assignment to one 

credtlor — Frnuif — Vendor rematntny m possession. 
Mlien A, a bolder of & hundi drawn up and accept- 
ed by tbo firm of B, pro^nredthat firm, when 
It was on the verge of insolvency, to sell bim 
certain property in payment of tho hundi; but, 
before his obtaining possession, C, another creditor 
of, and decree-holder against, the firm, got it sold m 
satisfaction of his debt: — i/sAfon A’A5uit,that the 
sate m his favour could not, in the absence of any 
findmg of fraud, be set aside merely on the ground 
that the effect of it had been to deprive the other 
creditors of their powers to have recourse to the 
property. Daioo Ram v, Shiva Fershad 

2 Agra 71 

S. — /nsofienei/ Aei, s, 

24 — VolunUtry aasignmeni-^Depostt of title-deeds— 
Bt^ht of Offictul Assignee. The firm of C N eb Co., ' 
Calcutta, had on account with a Bank, of which 
Ji was the manager, under an arrangement that 
the Bank ahould ^scount bills accepted by C 
K <C- Co. to a certain amount, and that CN di Co. 
should keep m tbe Bank a certain fixed ca<h 
balance. In November, B, finding that tbe Lmit 
of tbe discount accommodation had been exceeded 


verbally promised on 24th November to deposit 
with tbo Bank tbo title-deeds of tbe premises in 
whKb C y d- Co. carried on their busmew ; 
in consideration of such promise B discounted 
further bills from 24th to 29th November. A sent 
to ii a letter on 25th November as follows: “ In 
pursuance of the conversation tho writer had 
with you yesterday, wo now deposit the title- 
deeds of landed hott«e property as security against 
our discount account.” Ihe letter eDClo«M certain 
title-deeds, of which B acknowledged the receipt. 
B subsequently discovered they were not the title- 
deeds which A had promUed to deposit, and of 
this he gave A notice by letter on 2Sth November. 
C K d Co., on 6th November 1870, suspended 
payment, and by the usual order tbcie estate and 
effects vested in the Official Assignee, who there- 
upon, finding that the Bank claimed a hen on the 
dccd% brought a suit against the Bank for recover^' 
of them. Jitld, that the deposit of the title-deoin 
Was not void under s. 24 of the losotvenoy A<1. 
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ASSIGNMENTS BY DEBTOR— conW. 

Mjixeb tv Cjiahtebeb JIebcxantiee Bank op India, 
London, and China . . 6 B. L. B. 701 

4 . jMoltencii Ad, 9. 

24 — Asfignincnl to trustees jar henpfit of er^iton — 
Voluntary astignment — Onus jtrdfjandi — Right of 
rreditar to eel aside deed. \Vliere tvfo , insolvent 
paitncrs, being sued by two of their creditors and 
urgently pressed by others, called a meeting of 
thnt creditors to consult them as to the coarse to 
be adopted, and the creditors at such meeting 
resolved that the affairs of tlio insolvents should 
be wound up, under a dec<l of assignment in trust 
for the benefit of their creditors, and, in pursuance 
of this resolution (nhich was not shown to have 
been proposed by or to have originated with the 
insolvents), a deed of composition was drami up 
and executed by the insolvents, uhereby they 
assigned tlieir entire property to trustees for the 
benefit of all their creditors, who, before a cer- 
tain specified time, should sign the deed : I/rU, 
that, under these cjrcnn)j.tance% the composition 
deed could not bo considered a voluntary assign- 
ment within the meaning of 8. 24 of the Insolvent 
Debtors Art, and the deed was accordingly upheld 


to have an assignment by an insolvent to trustees 
set aside as voluntary. In re Dhanjibhai Khar- 
SDTji Batnaoar ... 10 Bom. S 27 

6. ■ , Ineolcmeg Aet, t. 

24 — “ Volunlarg ” conveijanee ly in-sofivnt. Where 
two days before a person was adjudicated an 
insolvent and his property bad by onler vested m 
the Official Assignee under the provisions of Stat. 
11 and 12 Vict., o 21, such person had, not spont- 
anrously, but in consequence of liemg pressed. 


void under tliat section as against the Official 
Assignee Held by Pearson, J, that such 
assignment was not a voluntary one in the sense that 
it was made spontaneously without pressure; that 
as the vesting older Was not passed on petition by 
the insolvent for hi-' discharge, that section was 
not relevant to the ca«c Shdci Pbasad v, Miixsr 
I. L.B.2 A1L474 
In the same case before the Pnvy CouncH, a £rm. 
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Bfopped payment in CsJcutfa, adjudication haviD" 
followed on the second day after, purported to have 
been drawn by a debtor owing money to the 
Lucknow branch under its assignment m favour of 
the defendant to the amount of such liebt. 
The latter rcteived the money. Held, that, under 
all the cireitmstances, it «as not necessary to decide 
whether the tronsfer was made on the date iihicli 
the draft purported to bear, the conchvon upon 
all the facta being that the debt had been trans- 
ferred “voluntarily” within the meaning of s 
24 . JIn-LEU e. Sued Prasad I. L. ReAILS 4 
L. B. 10 I A. 98 

6. — — Intohenc!] Art, ae. 

23, 2i — EquHahle assignment of goods as sccunti/ 
— Jolkmi hundt The plaintiffs at U purchased, 
on 22nd Decembei JS7S, from L, for 114, 000, a 
jolchnii hundi, drawn in favour of plaintiffs by L 
upon bis firm in Bombay. The hundi contained a 
statement that it was “drawn against” twenty- 
nine bales of wood shipped at Tuna, and it ws'* 


the ^larticulars whereof arc as follows: (B4|000) 
The value Jiaving been received from Jsdowji 
Copabi. hundisfor B4.006 drawn against 29 bags 
of sheep's wool «bipped on board the * Hanprasad, 
owner Dayal Morarji, from the seaport town of 
Tuna ... On the safe arrival of the vessel 
do you be good enough to land the goods and 
deliver the same to Jadowji Gopalji, and as to th« 
iokhml hundis diawu before, if m respect thereof 
snv money has to be paid to Jadowji Gopalji, do 
Toil be good enough to pay the same.” The above 
letter was duly presented by the plaintiffs 
Bombay firm on the 27th December 1878 _ Evi- 
dence was given that, at the time the plaintiff' 

obtained the hundi and the fetter, the goodsreferred 

to had been already ahipped. On the 1st Januar} 
1879. the firm of i was adj'udicated insoJ^nt 
the High Court of Bombay. On the 5th Jamia^ 
1879, the ship amved at Bombay 'uth the goo 

. \ i, I „r,A r.r, fhp 7th .January the 

Ifhcial As- 

d the ship- 
ool or the 

c( tte h.«l. on tne -“Ik™*? 

B.,„ 4 £r;_?5 j'»f; 


entitled to obtain possession of the worn, 

GoPAJi V. Jetm t Sasiji . r. L. H. 4 "o°i. 

Slat 11 4- J- 

Tid, e. 21, s. 24 — Inscdfent—VdlunlaTy Iransffr, 
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On the 12th Murch 1831, a firm, the partners of 
^xhioh were sub«cquentlj , within ti\o months from 
that date, ndjudicatotl insolients under 11 &. IS 
Viet., c. 21, sucpendwl pajment. On tho night of 
the prcMous day, tho 11th March, one of the 
creditors of the firm, the impending banlLruptcy of 
the firm having become knoivn, urged the latter to 
make over a part of their 6tock-in-tra«le aa security 
for the debt, and to this the inWienta con"!cntc«l 
The only pressure which appcareil to have been 
exercised was that on the 11th March s.‘curil3 was 
dcmandcel from the insolvents IltU, that, there 
baling been no pressure which could not lie resisted, 
and no legal proccetlings having exidetl against tho 
jn«>!»*ciita, or nlueh they could hare feared, the 
transaction was a voluntary transfer, ami thorefo'C 
void under 24 of 11 & 12 Viet, e 21 
PiiCLCHiVD r Mit.T.na , I. Ii. R, 7 AU. 340 
8. ■■ - Jssi<rnme«f in 

fraitd of eredilom — Transferee in good fatih and for 
vah‘», A transfer of property made to certain 
creditors fraudulently and in contemplation of the 
insolvency of the transferor is not voidable at the 
suit of another creditor if the transferees were 
purchasers in good faith and for consideration 
■Gopu, r Bi:tR op Madras 

I. !•. B, Id Llad. 807 

0. Mortgage to 

stetire o tarred debt ttnee r*netetd— Fraudulent 
pr</e««ce— Vofuntary transfer— Civil Procedure 
Code, ss. dJ7. On 1st January; 1880 a i^rtner* 


the trustees of il’s mamago settlement A suit 
against the Orm w as pending at the date of the deed 
of dissolution, and it was dismkssed by the Court of I 
first instance, and an appeal was preferred to the I 
High Court. Before the appeal came on for hear* | 
ing, the debt to A’t trustees was barred limita* 
tion, but ^ by a letter consented to pay it, 
and tho trustees demanded the execution of the 
mortgage as agreed on and offered to x>ay off the 


Dn 2nd January ISSO, B executed a mortgage of the 
plantation hou^e in pursuance uf the above agree* 
went, and m June the trustees paid off the ^nk. 




INSOLVENCY— conM. 

8. VOLUNTARY CONVEYANCES AND OTHER 
ASSIGNMENTS BY DEBTOR— centj. 
decree on the ground that the mortgage of 2nd 
•Tanuar) IRSO had U < n cxmitnl with the object of 
defeating their claim I/r/d, that the execution of 


preference, not being a voluntary transfer. Sutcber 
V. Stead, L. Jl. T F it / -Ip follow cil Brown 
r Frrcvsos . . I. L B. 16 Had. 469 

10. — Mortgage ly 

trading partnerslup of all its nsseh u-hen soften/ 
for advance* preienl and future — Changt of por/ners 
tilth eontmuaner of mortgage liahtlily — Validity of 
mortgage security. If » trader assigns all his 
property, except on Aorao substantial contem- 
poraneous payment or Substantial undertaking to 
make a subsequent pa^’meot, that is an act of insol- 
vency. and IS void against the creditors on his 
insolvency’, simply because nothing is left where- 


advance to the firm, agreeing to make future 
advances. Held, that the mortgage would have 
coverevl such assets of the then firm aa were in 


not left by the assigoTornt without means 
Another question was raised upon the facts that, 
after the mortgage and before the insolvency, 
new partuers entered the Rrm, and new stock- 
in-lra<fe was brought in. The new partners 
were to be under tho Fame liability to the secured 
creditors, the security continuing with respect 
to the new firm ami the after-acquired stock, as 
it stood with respect to the old. lidd, that this 
1 1 ...-,1 .1.,., 

■ on of 

. • Also 

con- 

, under 


xue tiK-ouiiiig jMiiiieis gui me ueiiviii lu h 
suretyship which tho mortgagees had entered I'n/o 
for the former firm- The«e were the considera- 
tions to the incoming partners at the time. .\s 
the oiiginal contract vrouUl have liecn, the new 
one was, valid against the Official Assign .-e. 
Kboo Kwat Sitw e. Wool Tati Hwat 

I L. R. 16 Calc. 223 
L. R. 19 L A, 16 

IL Assignment of 

stoet-in-trade — EguitMle hm — Ptcfertntijl errdi. 
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INSOLVEUCY-^onii. 

S. VOLUNTARY CONVEYANCES AND OTHER 
ASSIGNMENTS BY DEBTOR-eoneM. 

for — In^oUvncy, act of-^Innrilient Act {II i 22 
rW., c. 21), 8. 9. An icsoh-ent in debt to a bank 


etc., and undertookatthc time to execute, \ hcnever 


enclosing n ebeque for RCOO, and requesting that it 
siiould be j laced to the credit of the loan account. 
Held, that, aa regards the amount of the debt 


INSOIiVEN-CY— ««/./. 

9. INSOLVENT DEBTORS UNDER CIVIL 
PROCEDURE CODE. 

^ — ■ Application of Civil Pro- 


I»erty is vested in the Ofiicial Assignee, and cannot 
be Imuded over to the Court in the manner con- 
templated by those sections. Kissokeemorvs 
CnsTTEnjEE f. KossiOy Loii Durr 

1 Ind. Jut. H. S. 247 
2. Civil Proce- 

dure Code, 1&59, tf. 273 2S0. The sections of Act 
VIII of 1859 (273-280, etc.) which enabled a defend- 
ant, arrested or in pnson in execution of a decree, 
to obtain hia discharge on appbcation to the Cinl 
Court, and ^ving up all his property, had no 
application in cases in which the prisoner had 
l)«oine insolvent, and tlie Court for the Relief of 


• X. xj. av. Ouic 

12. Atlempird pre- 

ference — Fguihlilfi >norl7J3'3 hj dtpoetl of title deeds 


against a trader in Calcutta, a creditor brought this 
suit agamst'him and the OlScial Assignee as co- 
defendanta, the latter alone defending. The 
clalct was for payment of a debt, and in default 
to obtain an order for the sale of land upon which 
the creditor averred that he held an equitable 
mortgage by deposit of title-deeds witli him, before 
the adjudication, as security for tho debt. Held, 
thrt the burden was upon the i»laiutiff of proviug 
the deposit by way of equitable mortgage to have 
pivcedetl the adjudication. The Courts below 
having differed as to whether this prior possession 
had oi had not been proved, an examination of 
the evidence led to the conclusion that the plaint- 
iff bad failed to prove that the title-deeds had been 
deposited before the date of the adjudication as 
alleged by him. On the question whether the 
Courts below shoidd, or should not, have received 
in evidence the testimony of a witness who had 
iieen informed by the plaintiff before the adjudi- 
cation that documents relating to land had 


/cstimony did not make it available ns a ground of 
JUilfffXlCr.t AIiitTTi »• M\dho Dvs 

I, L. B. 19 All 76 
• I,. R. 23 I. A. 100 


3 Small Cause Court debtors 

— Ctwf Procedure Code, 1877, a. 32C, el, 3," and 
Ch. XX as 3J4-380. Cl. 5 of 8. 330 of Act X of 
1877 applies to Small Cause Court debtors: mch 
iictsous can obtain the benefit of Ch. NX or fn«r 
Act by applying to a Court which has junsdictioa 
under that chapter Morni.v 

A Application to CoUeator’B 

Court for adjudication— Ciwf Procedure Code, 
iSrr, ss. 2 and Sid—Bea^l Civil 
ml s IS^Bemt Act 17/ of ms. a Collector’a 
Court, though having Civil Court powen In some 
caws, IS not a Cinl Court under s 15, Bengal 
Cinl Courts Act, 1871, not is it subordinate to a 
District Court within the meaning of s 2 of the 
Cinl Procedure Code. 1877. An application under 
s. 344 of Act X of 1377 for a declaration of in«oi- 
vency made by a person imprisoned by orfer ot tne 
Collector under the provisions of Bengal Act Vli 
of 1868 cannot be entertained . Hi the 
SODBXT BomiAS . . . 3 C. li. it. 0 ^° 

5. Application to Munsirs 

Court for adjudication— C»wf Procedure Corfr,. 
1S82, S3 34t, S 60 ~Anachment ^ 

ApplicatioM to Munsifs Court A 
Court invested with insolvency 
W »,d.r 3B0 of tt« OoJe "• 

avil Procedure cannot entertain an a^hcation 
made by a judgment-debtor, whoso h** 

been attached, to be declared an the 

where such application is transferred to it by 
Ihstnct Court. 

6. Application on insofficie^ 

grounds— Cliff Pmediire Code, JAJ- 

Fulfilment ol lequirtinenU of eert.on 

tian. When an application to bo docMf^o 



( SOT'* ) 


DIGEST OF a\SES. 


( 0G80 ) 


INSOLVENCY— 

^ INSOLVENT HEinoii'' UMjF.R ( IVIL 

rnocFuiTu: 

iri^olrcnt under ?• 344 of the Cml Prccwture Codr. 
IS82. was prrferml. the requimncnts had not been 
fiilfille<l, as the applicant Ind not been arrested or 
impnsonod m execution of n decree for money, nor 
had his jirojK-rlv been ‘attached in execution of 
such a decree. lElevcn da}^ after the application 
li.ad bctn preferred, the applicant’s property waa 
attached in execution of such a decree One of 
the creihtors suh'cquentl} ohjecte<l to the appllca* 
ti’on on the ground that when it was preferred the 
rfqmzeTaenis of s 344 hid not b^n fulfilled. 
Iltld, that the application should not on that 
tround hai-e I'wn eli>mi"ed Mimhn Lil t 
t.CLz\ri Lu I. L. R. 0 All 289 

7. Application for adjudica- 

tion after order for attachment of property 
— Citif ProetfliiTC Cede, 1S77, »* to ■JCd — 
Junaiiftion — 5i'iordinfl/e iind Di*tritl Court*. 
The low er Court ordered the attaehemnt of a house 
l>clonsi05 to the judement-debtor m execution of a 
iDoney-decrce passed against hitn bj that Court. 
The judgment-debtor then applied to be decUreil 
an insolrent under s 344 of the Cieil 1‘rocedure 
Code (Act X of 18771 Iltld, that it could not enter- 
lam the application. PcririiCD « Vnut ». Ciieoojc 
]Utcu<>D • • I. L. R. 8 Bom. 196 

8. Application to hare judg- 

ment-debtor declared insolvent — JimndtcUon 
— De/ztdy Commtuioner—Didnet Court — /n*ofwiif 
judgmtt\t dtllors — Cni7 rroecdurr Cod', #♦. 
•Vi, 3G0 — Coel*. The Court of a Judicial Com- 
missioner. and not that of a Deputy Commi<«ioner, 
i« the “ i)i«tnct Court,” In Chota Nagpore under 
S'. 2 and 344 of the Ciril Procedure Code A 
Deputy Commisoioner, therefore, invested by the 
Ixical Clovernment with power* nnders 360 of tho 
Code has no jurisdiction, apart from an} transfer by 
the “ Diitnet Court.” to entertain an apjdication 
by a judgment-creditor under a 344 to have his 
judgment-debtor declared an in«olvent hi re 
IVcdltr, I. II C 3Iad 430, and Ptirhhvda* Vein 
\ Chvgan Paichand, I. L 7?. S Bom. 105, followed. 
The que«tion of jurisdiction not haring been raised 
in the lower Court, the owler was set adde without 
costs JovxAnifv SivcH i. Jlrmnoo Sroex 
biKoii . . .1 L. R. 16 Calc, is 

9. - Application to be declared 

Insolrent made to Court to which decree 
was transferred for execution— Cm7 

rfiire Code, e*. 22S, 239, 344, 3G0. IMierea decree 
had been transferred for execution from the Court 



INSOL'^NOY— MnW 
9. INSOLVENT DEBTORS UNDEP. CIVIL 
PnOCEDURE CODE— conrJ 

10. Jurisdiction of original 

Court to make declaration of insolvency — 
Citil Procedure Code, 18S2, e 344 — Decree jxused 
on appeal A suit for m6ne\ wa* di’misjied, but 
on apjical tho High Court passed a decree for the 
plaintiff. Tho juilgment-debtor made an applici- 
tion to the Court of first instance under Civil Pro- 
cedure C‘<.(le, a 344, to bo detlared an-lniolrent. 
Held, tliat the Court liad jurisdiction to make 
the declaration sought for JAiiBuTAYYAN v. 
V'r>K.iTAii.A\Ar. . . I L. R, 19 Mad. 65 ' 



Code, with the powers conferred on District Courts 
by as. 344 to .359, makes an appbcatlon to the Sub- 
ordinate Judge’s Court under s. 344, that Court 
has power to entertain it and to make tho declara- 
tions referred to in as 344 to 350, and the fact 
tliat a debt due to a scheduled cicditor exceed* 
nS.tOO does not deprirc it of jurisdiction 
Sn-SSKAR RACnUKATH f. VlTHAt BABiJt 

1. L.R.21 Bom. 45 
12 - I Discharge, right of debtor- 

to-~ Cird Procedure Corfr, ISSO, a 273. Tho only 
nucstion was under this , section whether the 

— '• — — *ans. If not,* 

DSEE GOPSL 

1\».R. Ml. 8 

18. — Civil Procedure 

Code, mo, a. 273-~Act XXIII of mi, a. S. 


perty, so as to bo entitled to the benefit of a. 273, 
Act vni of 1859. and s. 8, Act XXIII of 1861 
Held, that there wo-s no error of law in this finding. 
Abdool RxnniAx v. Asnooi. Sobuak 

12W.R.125- 

14. Proof of bond 

fides—I'roeediirt. In making tho apphcotion i<re- 
seribedby Act Vniof 1859, s. 273, it wa-s neceaaary 


Woouxan Clir>DEE Chwitejee . 25 W.B. 88 
16, ■ — C»n7 Procedure 

Cede, JSeO, t- 273 — Mala fdea C D rejiaire^ 
F'e ship «*n hi* expre** reptt— 'ntatiun that the 
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repair# woiiH l»* pa.Kl for by a Irtu-r of creJit tthicb 
Ihe truTWTS bad srnt for that P apjJktl 

the fenJs to the pajment of other militors. C D 


1I(U, on appeal, that a person t*ho pet# ttorL done 
on the reprpxentation that it u to ly pail for oat of 
certain fpecific laTvl#, obieh fund# he afler«Tird# 
applits in jeijin^ fmi# due to other ereliUira, i# 
guilty of TF'thi fidu ami «f pinns nnloe pcTftrcaee, 
arvl u then fore not entitled to hu dKhirpi under 
* 273of Act VIII of 1S59 rassjioaE r CaLmra 
DocEr«c Co'urts'r . Bourlte A. O C. 74 

16. ■ — — — C«ri7 Proe^dirte 

Oodc, &• ST^i—Circurn3‘inf<s 

d,hl^ U M.».. V-hrr. th. j c«<.. IJJS. .. . iMz- 

fid ^I'^'icim-’^rh aS"* lo lswcM-etOiUor addnV^ pr.'i 

?Sr •, .1 I "■••"I I-™!™.. ™ n^t. .M .«mn. in r~!»n 7 . 

fcttly bon^t-jinhout prvni n^nt nf pn.raro^ j tb. JuJw «••< 

' held to htt' e done rirhl :n rej-ciiap the apjilication. 

. ... I .... 1 ^ Comt in 

I* of the 

imputed fact* it nitb himvlf, he 5# houpi t® 


IS^BOLVENcy— ecixfi. 

0. IXSOLVEXT DEBTOR-^ IJNDER CIVIL 
PROCEDURE CODE— ooti. 

VII! of 1^0, nnlc<# he rahmitted to place that 
atfpmi at the dt^pival of the Court, that |irori* 
«K*a ttipht be laalje for sati-daeiion o* the debt 
AsncTiKjwTaH Rrra Ho-am KnAv r. llaxt- 
stpotruiu Aeei» Krav 

6 B. I*. E. 575 : 15 TV. R. 204 
Buta^rCoiuEE r. Ct^r . 13D.L.E.26S 

22TV.B,257 

20. — — ,4rrf< »B tt«a- 

I <ioa of i'rrrt — Ground for ditehnr^' — Act VIII cf 
' JSjO, *. 27!! — Sclirff. The fact that a jodment- 
‘ debtor, uho had been arTt>tod in esecxtioa of a 
I monej .decree, wa« |a receipt of a #alar\, in# not 
1 anfieient cau«e to #bo«- apaia't hi# ili*charre aaJer 
} #. S of Act XXlll cf ISol. O.V-IVBC c. Catr 
f IS R. L. E. 263 : 22 TV. E. 257 

2L CirH Procf- 


and has gtTcn every facility in his power to his 
creditors takinj prxjLc^j'ioa of hi# prv’i'ert#. 


hi» to .b’ <■„.., 1>..« n . 


that knoaledpe l» fere ibe Court »ith the «aneUoa 


Dtrrr .... Sotxrke 6. C. 101 ’ ^ 

17.- r.r.7 Pwe. ‘ 

dureCodf.7S$9,3.273;AndAri.\.\IIIc/ISKI.,.S f 


'—Apjitfiition of thf StiuiU Ca<i»* Ceurtf. .\ defend. | 22. 


0«k» proJoadi* 


ant, arrested in esccufion of a dxree #>f a 3taall 
Cau#c Court, applied to that Court, under a 2Tt of 
the Ciril Procedure CO'ie, aretnns that the only 
projierty sihich he had 'ra.# tmcioiesbie property, 
and he was wilbnpto place it at the di*posalof 
the Court. //eU, that the judpment-Klebt.Fr was 
l«h!e frt be ealtni upon to «hon c*o<e for oot pro- 
eeedins acaia«t the p'Mperty de#cnb«l in the ap. 
plication in exccu'ion «'f hi# decree. Shaw r 
3tmR.#wicr. .... 5 Mad. 103 

18 — — — - — ^ Cin7 Proet~ 

dure CoJft 1S59, m. J73— Onf/r for di*. 
cAofpe— >fi<r»#d>rt(en of Di<riet Judi*. Escept 
Bwlcr vert* #p-cial circunirtaneea, a Judee oucht 
not to makr an onlcr for the discharpr of a defend- 
ant under -\ct Mil of ISSO. a 273. A jiarty who 
tolunianlv lirins# him*elf into the ln.#oIrci»cy 
Court in Calcutta oa# incapable of appl'inu to a 
District Juder for a di-wharpe under the above 
•■ectifiii, the ^iToprrt> ahieh he ouy lx: po##e#w>i 
of aithin the junsdiction of the former Court not 
tieinc subject to the Utter Ki#to Lau, Go-waix 
t.orai, BisacK . 21 TV, E. 185 


16 


J ud^yn'iit-itl/tor 


— .-lp/7*eofiO»i /or Salary A jodrment. 

delitor in receipt of a monthly rtifwnd »a# n«t 
cntitlei lo olitam a di«ch*rce mvler r- 273 of .Xet 


— C<ri7 Prvrdutt Coir. ;CJ5, ^ 25fl. i 

jodement-debtor applied from jail for his oamir- 
lea.#.*, potting in ao aSidant and afteraard# a depi.-«>. 
tion on oath, to the effect that he had i)o 
whatever to Butl-fy the decree arainn him ; — Itnd, 
that it was incural'cnl on thedecree-lioldcr to prove 
that thr#e statement# weir false, and that, in the 
ab~cnee of #uch evidence, the judm^t-dehtor 
wa# entitled to his di#ch#rpe. ABrHXi^m'ts^ 
JI,onr»Ko„n! . . . 25-(r.E,lS2 

€>3 Cl'nT Trocf- 

inn Cede, 1559, a. 2rJ— -VA'/// of 
CoMrralmrnt 0/ />rt>/ierty XMiere a judrtnent^ebt^ 
am-ted in eveeulipn of ft deeret- applied 
d..th.R:. .ndtr i ;:73. M Vltl nf liJ'i. l«t -MIo 
pretcndinc to fami.>h a complete statement of lu# 
propertv via# shown to have concealed a portion. 
lho*l<»tter Court wa# heUf to have acted properl#, 
under s. S. Act X.XIU of ISGl. in ordertas him to 
prU™. Oc^r. CotP.-!. Jlrvtn 

^ ^ 1- JdSXIII 

7567. a. Sprier .Tle^l for *7^ 

of thr lau^ulrrqumi 

irreoL iZeif, that an order di^charjpn^ a 

dehtor under a. S. .Xet .TXlH 

(iQ account of non-ooniplianee with the jvoroa 
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Li.UblllL> . . . X .llgtLk 'X 

25, Act A'-Y/// ©/ 

JS5I, s. 8 — Poiffr of Judge to drlain dtftndmt ih 
tU'iody. Tl»e discretionary power of a Judge to 
(Ictain a defendant in custody othcruLe than by 
vommitting him to prison in execution of a decree 
was confined to the ease provided for in Act XXIII 
c'f ISCl, s. 8. SsuiB Ractvx f. InnvniM Uaotax 
lKad.44l 

26 AttXXIH'of 

1S61, a. 8 — ApjdicaUon for discharge — Act VIII 
of 1S59, at. 2T3 and 230. S. 8 of Act XXIII 
apphed only to applications mado under a 273 of 
Act VIII of 1859, not to applications made under 
«. 230. Sumt r. BoGCS . 6 B, !>. B. Ap 21 

27. — — — — ^w^iciCTify of 

xeurily. The question of the sufficiency of the 
vccurity tendered by the judgmentKlebtor is one 
entirely for the lower Court to deterinine. In ths 
maUer of Bnoosrx iloncx Bose IS W. K. B7l 

28. - Application to be declared 

insolvent — Cn'il Procedure Code, 1882, a $44 — 


IIossEiw r. Bru ifoncs TnaKooB 

I. L. B 4 Calc. 888 

29 — Cittl Proce- 

dure Code, ISS2, a. 3SI-^ItuolvenJ judgment debtor 
— Unfair •preftrenee" J., in pursuance of a 
previous agreement w ith B, and on being pressed bj 
a, who had a pecuniary claim against him. vhich 
nearly equalled half the amount of all the pecuniary 
claims against turn, assigned to B the whole of bis 
property by way of sale, in consideration in part of 
It'a pecuniary claim agaimt him Held, that by 
..uch assignment J did not gi\e D an “undue 
prefcrcnco ” to his other creilitors w ithin the mean- 
ing of s. 351 of Act X of 1877 Joskim r Seckc- 
TARY OF St.ate ron India I. L. B. 3 All, 630 
30. ■ Cinl I^oee 

dure Code, 1SS2. a. 3J/— ins i»fi ml jitdgment.deblor 
A judgment -debtor applied to bo declared an lusol 
sent. Certain of the claims against him were 
I laimed under decrees The Court of fir«l instance 


Code, on tbo ground that tho applicant had con- 
tracted the debts for which such decrees had been 
made dishonestly, and that section gave the Cbnit 
m such a case a discretionary power to refuse the 


INSOLVENCY— confrf. 

9. INSOLVENT DEBTORS UNDER CIVIL. 

PROCEDURE C0DE~cmCd. 

application. Held, that the Court of first instance 
had taken an erroneous \iew of s. .751, and had 
assumed a wider discretion thivn tho law conferred 
on it If a person making an application to bo 
d»laml an jnsoJrcnt has not brought himseff 
within cl. (a), (t), (c), or (<f) of that section, then 
tho CouH has no discretion on other grounds to 
refuso tho application The bad faith, the reckless 
contracting of debts, the unfair preference of credi- 
tors. tho transfer, remoral, or concealment of 
property, tho making {also statements in the 
apidication, aro all dealt with nr a. 351, and are 

■ ■ Ali 

t JtlSAIlAN . . . 1. Li. AA. 4 All. 337 

31. — ■ ‘ ' 'Giiif Procedure 

Code, 1882, a 35l (a) — Inaohent judgment-debtor — ' 
Acetdental faUe aMement in apphc'iUon., Before 
rejecting an application by a Judgment-debtor 
for a declaration of msoh’cncy srith reference to the 
proTisions of s 351 (a) of tbo Ciril Procedure 
Code, It u necessary that the Court should bo 
satisficsl that the applicant has wilfully mado 
fal«o statements i unintcntionol inaccuracies aro not 
sufficient erounds for rejection Karim Baksh r. 
Missi La . I. L. B. 7 AU. 283 

32 ■ Cud Procedure 

Code, a 351 {b)—lMohent judgment debtor—” Pro- 
perty ' — Fraudulent intent .9 351 (5) of Iho Cirii 
Procedure Code contemplates a case of aetiro 
concealment, transfer, or removal of substantiro 
property since tho institution of tho suit in which 
na* passed the decree in execution of which fho 
judgment debtor was arrested or imprisoned, with 
intent to depiivo tho creditor or creditors of 
aTailahio assets for division ; and it docs not 
cover an omission by tho ;ndgmcnt-debtor, in 
bi3 apphcation for a declaration of insolvency of 
a statement as to bu right to demand partiti6n 
of ancestral estate m which he Is a sharer, especially 
wliero there n no evidence of any intent to 
defraud ScKriT Naeais Lal r. RAOncxATii 
SARAf . . . . LL. 11.7 All 445 

33 Plaintiff impri- 

soned for eoala of unsueeeasful action A plaintiff 
imprisoned at the suit of the defendant for the cost* 
of an unsuccessful action was not a proper object 
for the application of s. 2SI, Act VIII of 1859 
in Ue murto’o/ B eexaccssee Doss . Cor. 123 

34. Application for 

diarharge— Plaintiff — Imprisonment for costs of 
suit S. 231 of Act VIll of 1859 did not apply to a 
' plamtiS in custody for the ccts of a suit. In re 
j £ccuEE RrrrovjEE . 10 B. L. B. Ap, 27 

I 35. ■ Cin7 Procedure 

Code,4SS9,as 2S0 and 2SI—Bad faith. A person 
1 in custody who had Ix-en gu'dty of bad faith la 
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the transactions relative to sshich ho svasssictain- 
ed, but not with regard to his application nnder 
•>.280 of Act VIII of 1839, was entitled to hw 
dUcharge. Asosvmocs . 1 Ind. Jtir. N. S. 8 

S6. ■- Ctul Procedure 

Codt, 1859, s. 3Sl—AppUcntton >for . disrkarge 
— “ Bad faith."' ^\*hcn andnsolvent sras brought 
up for the purpose of obtaining his discharge •— 
Held, that the “ badfaith ” mentioucd in & 281, Act 
VIII of 1859, ixin.stbein respect of the debtlor which 
he was imprisoned, and svith regard to •which tho 
application was made. Oriental Bank r. Mani- 
MADnsB Se-t . . . v8 B. L. H. Ap. 14 

• 37. ’ — .Ippficalfen for 

■ ■Usrharge — “Bad faith " — Procedure Code, 
ISjO, '* 2S1. “ Bad faith'* in s. 281, Act VIII 
of 1^9, meant bad faith not only in respect of the 
'application, but included bad faith on previous 
occafciona. Siiini f Boaos 6 B. L. R. Ap. 22 

38 ' ■ • — ■ Application for 

dneharge — “Bad /aitA Civil Procedure Cede, 
JS50, a. 281, Bad faith ” in b. 281 of Act VIII of 
1859 referred only to bad faith in respect of an 
sdppLcation under that sectiom Jo re QntioiAS 
Bose . . . , 7 B. L. R. Ap. 23 

39. ■ — Application for 

itathargt — ‘ ‘ Bad faith ^u-il Procedure Code, 
1857, a. 28 Ik‘ In an.application for dUcharge under 
s. 28!, Act Vin of 1859, the “ bad faith *’ must be 
bad faith in respect of the applicatioo. BerTLsa v. 
IxdyD •. .• *. 12B.L.B.AP.12 

40. ' Application for 

diaeharijt — O/nfiJion to atate fn petition tchere pro- 
peril/ uoald 6e found. In an application for dis- 
charge under ss. 280 and 231 of Act VIII of 1859, 
the properties enteVed in the defendant’s eche> 
dulc consisted entirely of moveables, ond the 
petition did not stale the place or places wbero such 
property would be found. Held, that it was a sub- 
stantial defect in tho application, which was re- 
fu-,cd .Wateiss t’. RonEGKEE Btjlltjb 

; 10B,L.R.Ap.U 

4L ' Cost of deposi- 

tion of defendant. Wliere the plaintiff, m order to 
make the proof referred to in s. 281, Act VIII of 
* 18S9, chooses to examine the defendant, ho must 
pay for tho oath and the cost of reducing tho 
deposition of the witness to writing. It would 
be otherwise under s. 8, Act XXIII of 18C1, in 
which case the fee is demandable from the appheant. 
Edmond v. Nierses 

8 B. L. R. Ap. 22 ; 16 W. R. 84 

42 — Ciul Proee- 

iliire Code, 1S59, as, 275, 2SI — Appficafion for dis- 
ehrtrye—'- Bad faith." The acta of bad faith 
•referred to in sa. 275 and 281 were not limited to 
acts of bad faith committed by tho prisoner in his 
.application for dis' barge, or for tho purpose of 


procuring hn ihscharpe, but included acts 'of bad 
faith in the manner of incurring his original liability. 
lo re HooPEjf, icp . 2 Ind. Jup. N. S. 92 

_ /« rc'.SiBtitnxDEB Kcrmokar 
’ ' _ 2 Ind Jut. N. B. 93 note 

43. ■■■ — Cicd Procedure 

Code, 1877, s dil-j-AcLsof had faith — ** Matter of the 
appheaUon." Tho* words used in cl (<f)ofs. 351, 
‘‘the matter of the application ” embrace the 
insolvency, and all the facta and circumstances 
material to explain the insolvency Acts of 
bad faith towards creditors just at the period at 
whic! ** - — - •- • • • • 

may 
cat to 

discTt • 

case of persons who, although knowing that they 
bad not tho means of paying at the time the debt 
was Contracted, yet honestly believed upon 
reasonable grounds that they would have the 
means of paymg eventually- BavachiJPacsi v. 
Pierce, Leslie A Cb. . I. L R. 2 Msd 219 

44. — ' Ctinl Procedure 

Code, ISSl, s. dSI—'* Other ae( of 6ad faiCi 
Aetof bad faith committed by applicant for declara- 
tion of insoleency atUtcedenily to his application. 
Tho expression “any other act of bad faith*' 
as used m s. 351, cl {d), of the Coda of Civil Froee> 
dure, means any act of bad faith not before men. 
tton^ in s. 351 which bears directly upon the 
coodoct of the debtor m the matters leading to 


creditor whose decreels in execution and whether 
or not tho bad faith IS connected with the Lability 
which has resulted in that decree. Bavachi 
Packi T. Pierce, Leslie & Co., /. L. R. 3 Mad. 
219, approved. Salarmt Ah r. Minaham, 1. 
L. It i All. 3S7, distinguished Gopal Das 
r. BmURi Lu. . . I. L R. 17 All. 218 


2i^Ondae preference, A judgment-debtor arrestea 
in e«cution of a decree for money, who has 
not on his committal to jail, expressed hisinten- 
^ 1.0 -Ja.j.Fwi losojvent. under 


cation, release him on his bnding 

appear when called ui>on. In deciding whether r 

no a payment made to a larticular creditor atoo 

to an unfair prefirenco within tho xaeinuig ols. o 
of the Cod-, the Courts may fairly (where there u 
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no other rr««on for imp^achio; the transac- 
tion as an unfik pnfcrcnrc apart from the provi- 
■sions of the In-olvcnoy Act) refer to, anil be ^hlct! 
by, the provisjonsof the In-olvcney Act.^ahich treats 
a transaction as an unfair preference only when h 
has occurred within a hirit^ time before the iasol- 
Tcncy pTooceshnes, Jn Ih* w'itt'T of Hastie • - 

L^E. 11 Calc. 461 

46. — C»n7 Procedure 

Oodf, »• SSI, SS2 — Owisstoa of Court to lellme 
proper proeednrt — Drrfiro'io* of t n-w/reaf jf, effect' 
of. A judgment-debtor, haxins applied to be 
declared an in<olrent umhr ^4 of the Code of 
Ovil Procedure, enterfd the name of .1 in the list 
of hU creditors together with the amount of the 
debt. No creditors appearing to oppose the appli- I 
cation or prove their debts, the Court, without 
framing a schedule as required by s. 35i, declared 
the judgment-debtor an in-olvent umler *. 351. 
In a suit' brousht by .4 to recover th“ debt : — Ueld, 
that, as the provtsiona of s. 35d had not been 
ioUowrd. the declaration under a 351 could not 
operate as a decree bstween ths lusolrent and A, 
and that A was entitled to a decree. .\Rrvsnist.s 

r AtTATC . . . I. It. B. 7 Uad. 318 

47. Suraty-bond— Ereeuhon — 
Art Vlll of 15^9, *. 30i. A surety-bond taken by 
the Conn under a. S of Act SXlll of 1861, after i 
judgment has been pronoune^ could be enforced 1 
under a. 20* of Act VIII of IS39 .ksDO, Karim r 
.^tjotx Haqcb Kill 

8 B K. 20S s 16 W. B. 21 

48. Court fees— Aft f'l/I of 

JS59, t SSI. In cases under a. 8, Act XXill of | 
1861, the fee for the oath and the cost of reducing I 
the deposition of the defendant to writing was 

' (layable by the defendant. EnsiOM) e. KicRSES 
8 B I>. B Ap. 23 ; 16 W B- 84 

49. Application by “unsche- 

^iuled ** creditor — C’.nf Procedure Code, « 35.?. 

3 »J— Creditor irAen to prore debt — SItaniny of 
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but must be rcgardeil as in the nature of a tender of 
proof of ilebt under s. 352. Parsiudi Lu. r. 
C*iirvM Lu. . . . . I. IL B. 6 AIL 143 

61. Effect of . discharge — dfort- 

goge—^eenrfd creditor— Rrec/rrr — Code of C»ci7. 
Procedure, 1577, a*. 3>2 to 355 .V judgment-dehlor 


prepareil under*. 352 of the Code of Civil Proi'c- 
dure. rectuerwas appointed under a 354; the 
whole of the propertv of the in-olvent wm made 


and prove their claims within a certain tune. No 
< leslitor came forward for that purpose within such 
time, and in consequence the case was struch off 
the file, and the order appointing a receiver cancellrtl 
and no schedule was framed under a 352. Sub- 
M-qncntly a creditor apphed to have his name en- 
in such schedule. Utld, that the appbrant, 
notwithstanding no i<chcdule had been framed, 
•^ras an "unscheduled” creditor, and was there- 
fore entitled, under a 353 of the Civil Proce- 
dure Code, to make the application. Maduo 
l*R.cs\D r. BnoLA Nath . I. L.B.6A11 268 

60. ^ Application by creditor to 

prove claim— limiJafio* Act {XY of 1S7J), StK 


' even when the mortgagee has -not .sought to be 
pisced in the schedule, the position of tho mortgagee 
I being es.4«.ntially different from tbit of the 
unsecured creditor t a'*e of CA'fifo? t. 'A’sVjimi, 
I Printed Judgment’, Dombny, p.' S3, d&tingulshcd. 
SEruDKAR N^rivan r. Atiuram Govroi 

I. X>. B. 7 Bom. 455 

. 62. Declaration of inaolvency 

ultra vires — Cini Procerfiire Ci*fe, J55?, #s. 3?/. 
‘ 35/. ond 353— >/Brt-»/irtion, ITaar of—Ex(nt$on of 
a decree — Soie—Compietion of tale. The plsiotilf 
Cangadhar obtained a decree against the defendant. 
In execution of that decree, certain propertvwasal- 
I tabbed on 5th 5Iareh ISSI. .Utboagh the judg- 
I ment-debtor was not arre-ted in executioa of that 
I decree, Devcrthcle*s he. on the 16th October ISSJ. 

; appliesi to the Court of the Subordinate Judro t<> 
■ bededsrrd an in-olscnt under a. 344 of the Code of 
! Cisil Pri'Cfdurr (.Act XIV of l6S2). He wa* 

I declare*! an in-oh'ent under that section and the 
; Naairof the (\>urt was appointed a receiver on 22r>l 
, December I'txJ. The receiver proceeded under the 
• dirrctionof thcOmrt tofODVTTt Ibeproj^y ef the 
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insolvent into money under a. 250 (a) of tbc Code. 
Certain immoveaWo property was purehftscd By the 
petitioner Tukaram foe 111,032 on 4th December 
18M. Tukaram, alter somo.tiine. presented an 
application, in which he stated that, inasmuch as 
the insolvent had not been arrested m execution 
of the decree obtained by Gangadhar, the Court 
had no jurisdiction ; and he prayed that. If such 
was tho ease, the sale should he set aside, and 
tho money returned to him. No appeal uas 


tho insolvency of a judgment-debtor can direct 
the receiver to proceed under s. 356 of the Code 


the declaration of insolvency was vltra vtre\ tho 


63. Agreement to satisfy debts 

. in full— Dischflfffe /rom hcbihty — Cied Proetdure 
Code, s. 3SS. An insolvent who had procured, 
and taken, and acted on an insolvency order which 
had been granted to him, because of tho with- 
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I to grant “‘S-- -- *« . i* * 

brought 
351, in 

the apf ,iie 11 ,’iutt v) in' o; 

JOWAtLA NatIT. JoiVALtA NaTTT f. PABBAITr 

. . . I. L. B. 14 Cale. 091 

65. Application for a declara- 

tion of insolvency showing that applicant 
has assets apparently in excess of bis liabil- 
ities — CiriJ Rrocedure Code, 1SS2, 9. 344 et 9eq. 
— Burden of froof. It does not follow that, hc- 
canso a person has assets of a nominal value in 
excess of his liabilities, he Is not entitled to be 
declared an insolvent. But where a person applies 
to bo declared an insolvent and shows in his state- 
ment that his assets exceed his liabilities, he must 
show also tiiat by the sale of his interests or other 
realization of his assets a sum would not be secured 
which would coable him to pay hu debts in full. 
JottaHa Noth v Parbaihj B<T>i, /. L. 1? 14 Calc 
C91, discussed. BttDEO Das v, Spotcco Das 

r. L. B. 19 All. 125- 
60 . . . — Ex part© decree subse- 

quent to iasolvency— Erwulion of decree— 
Civil Procedure Code, Ck XX, as. 344-360— Attach' 
ment—Beteiur in injofrency. An insokent, to 
whoso estate no receiver under Ch. XX of the 
Code of Civil Procedure had ever been appointed. 




debts Held, that, under tho circumstances his 
application had properly been refused. Dowues 
V. Richmond . . . I. L. R. 5 All. 258 

54 , — _ — Refusal to adjudicate debt- 
or insolvent, grounds for — Gird Procedure 
Code^AclXIV of lSS2i,a.351,^Ch XX. A Court 


crrditots UtU, that the District Judge was bound 


entitled to tato out execution, and wera not 
prevented from so doing by reason of the insolvency 

57 Execution of decree— G«fd 

Procedure Code, a. 3JI. A decree holder in resect 
of whoso iudgment-debtor an order declaring him 

, ' 1 _ i..q hflDn passetl 

•, and 
judg- 

I passH 

mth the proce 
his decree in 
meat-debtor. 

Cate. 762, am 

I.L.R 10 Ai : . 

V 8HAKEAB Ll- ' 

B8. Procedure on claim made 

by creditor— Cmf . Procedure' Code. r 

352— Proof of debt. It is open to 

tuna while the assets of on l, .qJ to 

bntod, to produce evidence of bis deb 
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apply to bo admitted on the tcbedulo under a. 352 
of the Code of Ciyil Procedure. LAKSffSfAVA.v v. 
JIuTTiA . . . 1. Ii, R. 11 Mad. 1 

50 Insolvent judgment-debtor 

— Ciul Procedure Code, »s. 314, 3S8 — A’otice to 
detrtt-holdtT. A debtor was arrested on civd pro- 
cess. He presented a petition to the Court from 
which process issued alleging that he was unable to 
pay the debt and praying to bo declared insolvent 
and to be released. The Court passed an order on 
the same day, directing that bo ^ould be released, 
and that the creditor should proceed against his 
property, iltld, tbattbo order was bad for want 
of notice. Komauasajii v. Gobucdc 

I. Ij. B. 11 Mad. 13d 
60. ■ Unfair preference — Cm/ 


unfair prcfcrcnco to one creditor by giving him * 
largo proportion of his property, so as to reduce 
< the aliquot ehareofthootberereditors, aets/raudu- 
lently, end no title is given to that particular cred> 
Itoc as against the assignees who represent the cred- 
itors generally. A filed a suit and obtained a decree 
against B. During the pendency of the suit, and 
only four days before the decree was pass^ B 
assigned by way of mortgage nearly the whole of bis 
property to one of bis creditors, C. The assignment 
was msde not to secure a fresh advance, but in 


that the assignment by B of nearly the «boIe of his 
property to C amounted, under the circumstances, 
to an unfair preference, within the meaniog of s 3SI, 
cl. (c), of the Code of Civil Procedure (XIV of 1882) 
B was therefore not entitled to be declared an lusol* 
vent. Dapata v. Visdncdas 

I. Ik R. 12 Bom. 424 

6L Jndgment-debtor declared 

iaBolvent pending e^t— Cit-d I’rocedurc Code, 
s. 3^2 — to eulMuh right to tfU proporig tit 
extcvlion of decree en/oreinj 
agntnel pvrthnert nol jnrtita to decree — Detrtt- 
holder tcheduhn'i hi> decree i4»der Cml Broce- 
dure Code, r. 352 — E^ect of schedule. A suit to 
a right bring to s%)e cfrtata inoieabio 
property in execution of a deeree for enforcement of 
hjiMitheeation was brought against jxtmibs mho 
were not parties to that decree and h^ purchvwd 
in execution of a prior docioe. Pending the suit, 
one of Ibe judgnicnf-debtors under Ibe b^botbeca- 
tion-dccreo Mas declared an insolvent, and the 
plaintif! schedule his decree as a claim under a 352 
of the Civil Proceilure Code. UtlJ, that the schedul- 
ing of the decree had not the efiect of swiierseding 
It or creating aooiber decretal right in additioQ to 
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and independent of it, and did not make the suit, 
which was founded on a new and diflercnt cause of 
action against persons who were not parties to the 
decree, unmaintainable. Abdpl RansfA.v v. Bctr- 
ARi Ptnit . . . I. L. R. 10 AU. 194 

62. Debt not In schedule — 

Cirif Procedurt Code, 18S2. as 336, 337— Act VI of 
18SS — Execution of decree oyaiiwf fiwoi- 

«mI for such debt-scheduled rfefifi. A person ivho 
has taken the benefit of the insolvent sections of 
(he Civil Procedure Code, and who is undischarged, 
but has not inserted in his sebniule a debt for w hich 
a decree is subsequently obtained, is not protected 
from arrest in execution of Such decree merely 
because his property is in the hands of the receiver 
in insolvency Such a person is liable to arrest 
under the circumstances, and in accordanco with 
the proceduro provided for by the Civil Procedure 
Code, Amendment Act (VI of 1883). PA^ 1 rA Lau, 
V. Kaniuiya . L la. R. 16 Calc. 85 

eg, — - ■ ■ Ctvil Proce- 

j .. »/« »r/. »r.> 9c- iro 


decree-holder was, among other creditors, called 
upon to prove her debt. She, however, omitted to 
attend, and her name was not moluded m the 
schedule of creditors. The insolvent was dis- 
charged under a 355. The creditor) who proved 
their debts were paid, and the residue of the 
property was paid out by the receiver to the 
insoifent. In an apphcation by the decree-holder 
to ejccute her decree against the property of the 
insolvent • Held, that the discharge of the in-aol. 
vent did not operate as a dischargo of the 
debt under s. 357 of the Civil Procedure Ctxle, 
and she was thereforo entitled to proceed with 
execution of her decree against the insolvent’s 
property. SemWe Under s 352, a cr«htor, by 
ooiiUing to como in and prove his debt, would 
appsivntfv prevent an insolvent obtaining (ho relief 
which the Code contemplates giving him, unless 
(bat section be read as alloinug the insolvent to 
prove the debts of such creditors as omit to appear 
aiwl prove them Haro Pbia Piblv v. Sikma 
CiiMLAV Seh . . . I, Ii. R, 16 Calc, 662 

04, Receiver scUins a mort- , 

gaged propertpof iaaolveat — CWil Prore- 

dure Code, liSi, •». 351, 355, and 356 — Purthaser at 
such sate — Right of mortgagee una^ected by such 
sole By an otder. date<l the 9th July 1879, A was 
declared an insolvent under s. 351 of the Civil Pro- 
cedure Code <,\ct XIV’ of ]S$2), an<l his property 
xvstesl in the receiver, who was onlered to convert 
it into money Nine fields, which were part of A's 
property, had been mortgaged to the plaintiff, who 
was duly eiteil to appear and prove his debt. 
The plsiatifT, honvrer, ftilrd to appear, aoJ he 
8 8 
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Tras conscquentlr omiUctJ from theschodole ©f.4V 
crtxlitors> The receirer soltl one of the fields 
which was purchased by .4V unJiTided son. G, 
At the saJe the plaintHI pave notice of hia claim aa 
mortpaiee. After qwnn; o5 the debts of the sche- 
duled creditors, the Reiver made over to A the 
re-idue of the purchase- luoney and the eight un>otd 
he'ds. In ISSl the plaintiff sued .4 for posses-'ion 
of the tuorteawil property, and on appeal obtained 
a decree, ^\^ll'e that suit was pendins, G sold to 
the defendant the field which he had purch.ased 
In execution of his decree, the phuntifi recovered 
possession of the c’ght field?, hut on attempting to 
pet possession of the lunth Betel he was obstructed 
by the defendant, who was m jiossesoon. ami he 
ctin'equently brought tins suit to recover it. IlflJ, 
that the plaintiff was entitled to recorer it from the 
defendant. The only interest the insolccnt had lo 
the mortgaged prerm^ea was the equity of redemp- 
tion, and this having Tested in the receiver under a- 
36i, he under ”. 356 wns directed to convert it into 
money. G therefore at the wle only purchased 
tlie equity of redemption m the one field ; and the 
ilrfcudant, who now stood In G't sboei with notice 
of the plaintiff's claim, altbonsh he might possibly 
Iw entitled to redeem the whole moe fields con* 
prised in the mortnge, was boond to deliver 
possession to the plaintiff (ibe mortgagee) cnti) 
that was done. The mortgaped property could 
not sold by the receiver without the con*eot of 
the plaintiff (the mortgasee) or paying hire off. 
S. 356 of the Civil P rocedure Cede (.4ct XH' of 
l^SS) no doubt contemplates the pajraent of debts 
secured by mortgage oat of the proceeds of the con- 
version of the icaolrcot’s property lo pn<?nty to 
the general creditor* ; but this must be taken in 
connection with s. 351, and must be onderstood as 
referring to tho«e ca>esin which the tnortgaced 
premises have been sold alter coming to an under- 
standing with the mortgagee. SmuouiiR NaH-v 
YAS r. KrosasAJi Virnoji 

L 1a B. IS Bom. 373 

65. Insolvent but lutdis- 

charged judgment-debtor — Cicff Prec<d«ro 
Code, 1SS2, tf. SoJ, 353, 35€, and 357-—Ayf(i- 
eation by cmfilore to «B rohjejnenffy- 

a/'^ireJ froi'trty of the The pronsions 

of g. 357 of the Code of Cinl Procedure are not 
apphcable until (he insolvent has been discharged 
under 8. 351 or s. 355 of the Code. Hence where 
some of the scheduled creditors of a jndgmetit- 
ilebtor, who had been declared an insolvent, and in 
respect of whose property .a receiver had been ap- 
pointed, but who had not been dLcbarged, f*e- 
sented an application to the Court, purporting to 
be made under s. 357 of the Code of Qnl ftocedare 
praying for the sale of certain propetty”wbich bad 
come by inheritance to the judgment-debtor, and 
the Court, also purporting to act under e. 35T of the 
Cbde, made an order on such apphcation’^allowing 
the property in question to be released from atfach- 


inent on deposit by the insolvent of one-tHrd of the 
-chcduled debts; BiJJ, that, although the Cooit 
might Lave acted under s. 356 of the Code \-et, 
as its order purported to be under s. 557, it was 
tdtro rirci and must be ect aside. GiveinLii. 
r, JfesASEAT Alt. GmwAB LtL r. ilrSARRST Alt 
LL.E.ie AU-234 

80, Application by jadgmeut- 

debtoT to be declarad insolvent — Cinl Proce- 
‘ dare Code, JSS3, st. 34i, Sol, and 3S4 — Order for 
vale of tnortjaj^ preperty in ei'eution — Sjle la 
execution pending appltealton — Effect of tuh’C'jvenl 
declatatioit of itieolcrnry. An order {or the sale of 
mortgaged property had been made on the applica- 
I tion of the mortgagee, who had got a decree, and 
before the sale had taken place, the mortgagor 
(indgment-debtorj applied to be made involront 
under s;. 344 of the Ci^ rrocedare Code (Act XIV 
of ISS3). rive months after the wie. he was duly 
declared an insolvent under s. 131 BeJJ, thst the 
' sub-equent declirstion of the oottp^or's^ia-d- 


provided t)ut such an order shall have any 
' spectiro effect. IsnviR Likh^it n 
RiMJf . - - 1 . 1*. B. 21 Bom- 681 

I ©7 — — Solder of decree on 

; esgo not entered amongst the scheduled 
I creditora— Cin7 /Vocfrfurr Code, 1S52, te- SH A 
fftfj ^Pecne holder not debarred from ejtruhn? in 
decree. ifeW.that a judgment -croditor holdmg a 
decree for sale upon a mortg-vge against an msol- 

iTotjnd"m:eot-debtorwiniiot,bj teasono.m^aebt 

I not havihg been scheduled in the insolvency pr^ 

' cceduiffs lose his nghUo execute his decree. Ban 

Pria Dabh v. Shama Chann Sen, /. L. R- 
591, and SAridhar Xarayan T. Atmamm 
t.L.F.7ec. «5, n!,rred to. 

T. CirEl SaU-U - • I. L. E - 22 AIL — 

ea — Discharge of insolvent— 

Ci'iil Procedure Code (Act XI T of 1SS>) CA. XX 
M. S4tS6f}.-Fatare eamiii js of 


grantingofan order of disvhaige "““‘I 'rvurt, 

S. t.r5trt.u, 

and if the Court be of Oftuuon that *“■ ^e 
nuy reasonably be expected to possess an 
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9. INSOLVENT DEBTORS UNDER CIVIL 
TROCEDURE CODE— con^i. 
ftecruing dunng the time of bi^ insotrcncy and 
likel}’ to continue, even if such income Le Irom 
sources such that it couM not be attached, it ought 
very seriously to consider whether under such cir- 
cumstAnces it ought to exercise its power to dis- 


charge the debt that he owes. A Gyawal, who was 
in receipt of a very considerable income derived 
from ofTerings made by pilgrims, appbed to be de- 
clared an insolvent under the provisions of Ch XX 
of the Code of Gvil Procedure. He was opposed 
by a judgment-creditor, who, inter aha, contended 
that the insolvent should be comi>cIUd to contnbute 
out of his income towards tho pajinicnt of his 
debts. The Court, finding that there were no assets, 
and holding that such income was not properly 
capable of being attached, and that it had no 
power to order an insolvent to pay anytiuog out 
of future earnings tow ards the discharge of his debts 
declared the applicant an insolvent and granted 
him his discharge. Held, that the Court had power 
to withhold tho discharge until the msolvent had 
satisfied it, by nayuents on account of lus debts, 
that he really ueured to ducharm his debts, and 
that, under tho circumstances of the case, both 
having regard to tho fact that tho inquiry into the 
estate of the insolvent bad been insufDcicnt.and 
to the fact that he was in a position to cootnbute 
out of his income towards the pajimeiit of bis debts, 
the order was wrong and should be set aside 
FooMa Lsl V. KaNuava Lall Busts 

L L. R 19 Calc. 730 

69. . Procedure in case of 

^shonest applicant — Cit'd Prt^edKre Code, 
M. 353, 359~Potc(rt of Court A Couit is com- 
petent to take action under a 359 of tho Civil Proce- 
dure Code at the instance of a creditor, after the 
hearing under s 350 has determined When once 
any of the frauds referred to in cl (a), (5). or (c) of 
8 359 have been proved at a hearing under a 350, 

' the Court must under s. 359 either itself p3s» sen- 
tence on tho appLcant who has committed sneh 
frauds, or must send him to a Hagistrste to bo dealt 
with according to law Tho Court has no option to 
deebne to adopt either of these courses In acting 
under s 359, the Court does not re-try the questions 
of fact decided by it ttbo heanng under s 350, but 
has to proceed ujion the findings come to at that 
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dent to the ^ranUng o/ pcrmisiion to withdraw. A 
Court acting under s. 359 of the Code of Civil Pro- 
cedure may, on the motion of a creditor under 
certain circumstances, order the impnsonmeut of 
an appheant for a declaration of insolvency, or it 


^Vhere.AnappllcatlonforadeLlaratlon of insolvency 


by the appheant of the opposing creditor’s costa 
a condition precedent to the granting of such 


I .*11 

71. Application for declaration 

ot insolvsnoj — Cml procedure Code, * 344—‘Who 
mag apply /or dularation of tniolvenctf-dudgment- 
debtor arreeted or imprisoned. Held, that a. 344 of 
tho Codo of Gvil Procedure does not apply to the 
caso of a judgment-debtor who had indeed been 
arrested in execution of a decree for money, but who 
had bren released after a few hours’ detention ow'ing 
to the creditor’s failure to pay subsistenco money, 
and some twenty dal's after his releaso apphed to 
tho Court to bo declared insolvent. It m only a 
jierson against whom proceedings under s 314 are 
actually pending who « entitled to make tho 
apubcation permitted by that section Joui v. 

L R. 25 AIL 204 

72. Arreat — Cinf Procedure Code 

lActXiV of ISS2),4* 335,341 — .4iT«f of judgment 
dAtor — Petition under «. 3G0 — Rehaee on fumisf'ing 
security to apply to he declared insolvent usifiin a 
moRt^— i'aiture to apply within that time — Subs'. 
yuent application under *. 341—ilaintainabilily. 
A judgment-debtor, who had been arrerted. 


tiOR. Ho was not arrOAted again, and, at a subse- 
quent date, appbed nfider a. J44 to be declared an 
insolvent. Held, that ho was entitled to do so. 
AiAOirra Cnrm r. SiEanuusti. (1903) 

I. L. B. 26 Mad. 724 
8s2 
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73. 


/y.'-7' — I Examination of InsolTOnt— 

Oml Procedure C^e^Act XIV of 1882 ), «. 3 ^ 5 , 

345 and 350. The cxaminatinn of an insolmJt 
under s 350, Civil Rroceduro Code, fa ©nlr 
ncces^ry where the judgment-debtor fa declared 
an insolvent upon hia oivn application, not 
where he is adjudicated an insolvent at th© 
mstance of the judgment-creditor Gou&i Kast 
Btoman V. Dajiqdab Das Bohman (1900) 

6 C. "W N. 00 
TT — 1^‘otice of inaolvency— Ouvl 
XIV of 1882), as 347, 350. 


a—Onna of proving elatm 
Jo/eaM'red under a 353. Cml Procedure 
Codc^Pectiver tn intolveney, purchase bii. The 
provision of a 3i7 with regard to posting up 
the note of insolvency m Court «. esi«cWly m 
the 0180 of nn spplicttiou by the dectccholder. 
merely of a rlireotory oherncter .ud doc, not m 
to the lunsdictioii of the Court to desl mtt, the 
^ 0 CS.endlriyhl 
'» Non-com. 

pliance inth the above provision is a mere irtegu. 
fancy, trhich, in the absence of any proe^f 

Fd);'*'''?; “ '”'5l ‘'i' ’■ “’*• Precedute 
Code. Hie proTisiona of es. 350 and 351. Civil 
Procedure Code, relate to an application by the 
judgment-debtor for relief under Ch XX.andnot 
^ judment-creditor An 
adjudication order can only be set aside on tb© 
ground that ft has been obtained by a fraudulent 
representation of indebtedness in favour of the 
creditor who has obtamed the order when there I 
IS no debt whatsoever, or for want of lorisdic. 

tion. uTicn rt^nrw o* r— ..-i j 

made, they ■ . ; | ' /[ 

manner to « „ 

Wallituiford • J J... _■ n r .> - . * 
Cas 657, and Ganga Xaram Guptav. Trluiram 
a Unde” 

s 352, Civil Procedure Code, when any creditor 

requires any other creditor to prove hfa claim 
the onus la upon the creditor who has to provo 
his claim to establish It. It ,s a matter 

evidence 

forthcoming m the case The purchase by a Be. 
cuver m insolvency of property belonmn- to lh« 
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, PROCEDURE CODE— contd. , 
—UmiMion Act (AT of 1877). 8ch. II, Aria. 178. 
Uei. . not been included 

m the schi^uM debts, within the meaning of s. 357 
^hc ^do of Civil Procedure, is enfitled to pro- 
ceed With the eTccution r,t i,„ . 

insolve 
Haro 
R.26C 

I. L. K. 11 Alt. 2ir, vkemd to Oua,; 

application for execution of a decree havin<T been 
made by the decree-holdcr, the salary of the iude- 
ment-debtor was attached The judgment debtor 
having represented that, as all his property had 
Tcste.1 in a Receiver, ho having taken insolvency 
proceeding®, the execution could not be carried om 
the Court released from attachment the salary of 


6 O. TV. N-. 91 

n.y.i ^Schedule — Execution otdrerees 

debtor, iharharle of J/" / 


appbeation by reason of the insolvency proceedings 
having been brought to an end by the discharge of 
the Receiver, was not barred by limitation. 
itTicre a decree directed that the “ plamtifi shall 
not be able to take out execution of decree until 
the disposal of petition for insolvency made by the 
defendants before the Dutnet Judge of Patna,’' 
and the application for execution was not made until 
after three years from the date of the order of the 
first Court in the insolvency proceedmgs : Held, that 
the UmitatiOR applicable to the execution of such 
decree was that provided for by Art. 176, Sch. II, 

T ... — *.* iy\T ,ef-\ — .1 .u-* .u- 


tha Civil Procedure Code, granting the petition for 
insolvency, when the right to make the application 
first accrued. .l/uSawiwiaii Islam v. Muhammad 
Alfaam/. A R. id Aik 2 Ji^, referred to- AsimAT- 
OPDIN Ahmed v Bepis Behabi JIullic ( 1902) 


i)EUABI aiULLlK IIVO-I 

I. L R SO Calc. 407 
• Insolvency order, setting 


76. — . . 

aside of — Eraudufent misrepresentation of judg' 
taenX dAtor’a residence — Court, inherent poicer 
of — Jurisdiction— Civil Proe^ure Code (Act 
Xir of 1883), a. lOS, Ch. XX. S. 103 of f ho 
Civil Procedure Code does not apply to the 
setting aside of an insolvency order. An in- 
solvency order may be set aside, if it was ob. 
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tainctl by fraxid or in the ab'^cnce of jurixlictjon 
on Ibe part of the Court making the order. Bnm 
KomalSahnv. B<inl of Bengal of Al>jnh, S C. TT. *>. 
9J relied on. A Court has inherent power to act 
aside an insolvency order obtained from it by a 


Order of Insolvency Conrt, 

... . 1 . ^ juris- 

* for cost* 
'ble—Ctvtl 

. . • i4 — Ltmt- 

. . — Inttrest 

An omer w luc n.yu ... ...^ everciseof 

its insolvency junadietion is a judgment of the 
llinh Court and a suit based upon such order 
is maintainable. In the malUr of Candaa Narrotuias 
{yavitvhu V. C. A. Turner), L It 16 I. A 156 . 
«c. I. Z. B 15 Bom. 520 i tnii Attermon'j Ihriee 
r. Hurry Dosi X)utf, I L 11.7 CaU "i te- OC 
X. B 3S7, referred to. Such a suit is governed 
by Art. 122, Sch II of the Limitation .\ct The 
plaintiff sued to recover the amount of costa due 
under an allocatur issued by the Registrar of this 
Court on the 7th of September 1002 m respect of 
certain costa ordered by this Court in its insolvency 
jurisdiction on the Ist of June 1802. The onler 
did not provide for payment of interest Held, 
that the plaintiff was not entitled to interest on 
the amount. Ankoda I’iusao R v N^bo 

Ktssose Rov {1005} . . SO W. N. 052 


78 . — Arrest of insolvent— /««)/- 

icncy of judgment-dtllar — Beeeu'er uppoinfed, 6u< no 
order of ducharge — Appliealion bi/ cr^itor to exeeuU 
decree by arrest of ineolwnl — J/ain/aimiWity B 
aiiplied to the Court of a District Munsif to be de- 
clared an insolvent. After notice to his ere«litor«, 
amongst whom was the present jxitifioner, the 
holder of a decree against 5, the District Muosif 
p.isscd an order declaring S insolvent A receiver 
was appointed to take charge of the insolvent’s 


cither discharging or refusing to discharge the in«o>- 
vent. The present petitioner then applicj to the 
Court for the arrest of the insolvent m eieeution 
of his decree : — lUJJ, that, in the cireum'tatjces. 


case it might be open to creditors to api^y to 
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cvecuto their decrees Pavakoupalli Seethara- 
aiAVA «. Nandcri RAMArnE\DRDnD (1905) 

I. L. R. 28 Mad. 152 

It). AD INTERISf PROTECrriON— PRACTICE. 

^ Insohfnetj — Applica- 

tion for ad interim protec ton — Praetiee. In ap- 
plications for n<f intcn'm protection, the practice 
IS to postpone the grounds of opposition until 
the hiring, unless the ground imputes fraud 
or bail faith in respect of the opposing creditor’s 
particular claim. In the matter of Divendea Nath 
M traxicK (1905) , . . 9 O. W. N. 221 

INSOLVENCY ACT (0 Gso. TV c. 78, s. 30). 

Inaolvency Aluluat credit — 

by atiignees to rerner furpliis in Bank — Set-off 
of promistory nolei P <C Co., having borrowed a 
large sum of the Bank of Bengal, deposited Com- 
pany’s paper with the Bank to a greater amount as 
a collateral aecuntj, accompanied with a written 
agreement authorizing the Bank, in default of 
repayment of the loan by a given day, ‘ ‘ to acll the 
Corop-any’s pajicr for the reimbursement of the 
Bank, rendering to Palmer & Co any surplus.” 
Before default was made m the repayment of the 
loan. P A Co were declaicd insolvent under the 
Insolvency Act, 0 Oeo. IV, c. 73, by the 3Cth section 
of which It wes declared that where there had been 
mutual credit given by the insolvents and any 
other pervin. one debt or demand might bo sot off 
against the other ; and tliat all such debts as might 
Us prove*) under a eommis-sion of bankTuptcy in 
Enghnd misht be proved in the same manner under 
the Indian Insolvency Act. At the time of the 
adjudication of msohcncy the Bank were aNo 
holders of two promissory notes of P A Co which 
they bad discounted for them beforo the traasaction 
of the loan and the airreeincDt as to deposit of the 
Company’s paper Tho tine for repayment of the 
loan haring expired, tlie Bank sold the Company's 
paper, the proceeds of which, after satisfying the 
pnncipal and interest due oo the loan, produced a 
considcraWe surplus In an action by the assignees 
ot P A Co , agam«t the Bank to recover the amount 
of the surplus: — Held, that the Bank could not set 
off the amount of the two proiaissory notes, and 
that the case did not come within the elau.*o of 
mutual credit m the Insolvency Act Totr«o r. 
Bank or Bcvoii, . . 1 Moo. L A. 87 

INSOLVENCY ACT ai & 12 Viet c 21). 

See CoNTRicT . L L. R. 84 Calc, 280 

See Debtor avd OEnrroR. 

I. L R. 20 Bom. 630 

See Itsolvevct. 

See IVTEREST — JIlSCtLLATEOrS Ca 3E^ 
iN'SOtVIVCY PEOCtSOIXCS. 

14 Moo. LA. 209 
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SeePAETiES — Parties TO Scits— O rn. 
ciiL Assignee . I. Ii, B. 18 Calc. 43 

L Priority of Official Aa- 

aignee— Decree, attachment in execution of — 
Vestini/ OTJer— Official Assignee — Pnoriiyof claim — 
C«tJi7 Procedure Code {Act XIV of 1882), t 241— ^ 
Whether Official Aesignee is the rejTeseniaUvt of the 
judgmenl-ikblor. A vesting order made tinder the 
Insolvency Act (] 1 and 12 Vict., e. 21) hns not 
the effect of giving the OiEcial Assignee 
priority over the claim of n judgment-creditor 
m respect of property attached, at his instance, 
previous to tho passing of such order. Anund 
Chunder Pol v. Punehoo Loll Soobalah, 14 IF. It. 
F, B. 33, followed. Semite : The Official Assignee 
13 the representative of an insolvent judgment* 
debtor, svithin the me.vning of s 244 of the Cinl 
Procedure Code. Miller i>. Lckhtjiani Dpiii 
( 1901) . . . I. L. E. 28 Calc. 419 

B e. 6 O. Vr. N. 781 

2. ■ ' ' Second inaolvency — Insole 

veney — Second insolveney where insolvent has not 
got final discharge under the first — Duty of serving 
notices uhen on the insolvent irAen on the creditors 
— Prflcticfr— Procedure A person may become 
insohent a second time before be has received lus 
final discharge vmder the first insolvency. AfonTon 
V. Knight, 33 L . J (C.P ) 168, followed. The 
appellant bad been aeljudicated an insolvent at 
the instance of a creditor, under s 9 of the Indian 
Insolvency Act (11 and 12 Vict , c. 21), on the 2ist 
January, 1803. On the 4th October, 1000, one 
of his creditors obtained a rule calling upon the 
insolvent to show cause why bo ehoutd not forth* 
mth f/roceed irith the matter. The Commissioacr 
made tho rule absolute, and directed the insolvent 
forthwith to proceed with the matter of his insol- 
vency. On appeal ; Held, that the order of the 
lower Court should be reversed, and the rule dis* 
charged. When a person himself files a petition in 
insolvency, he has the carriage of it fie must 
serve notices on the creditors at his own expense, 
and bring the jietition to a hearing. But when a 
person has been adjudicated an insohent at the 
instance of a creditor, it is for the petitiomng credit- 
or to serve notices, but it is still the duty tbe 
insolvent to attend when reijuired, and point out 
the persons who are to be served. Dossa fiOVAi, v . 
Biukji Damji (1901) . I. Ii, B. 20 Bom. 171 

3. Indian /nsef- 

veney Art (11 and 12 Vict , c. 21) — Junsdietion — 
— Summary proceeding — Order for Ejeciment of 
Insolvency Fcnant, on application of Landlord, whe- 
ther valid. On an apphcation hy the insolvent’s 
landlord, who was an admitted creditor in respect 
of arrears of rent, for an order that the insolvent 
should make over jKissession of the premises to 
the Official Assignee : — Held, that there was 
nothing m the Insolvency Act, which enabled the 
Court, sitting in Insolvency, on a summary proceed- 
ing, to make at tho instance of the landlo^, what 


was virtually an order for ejectment against the 
tenant, JIacd Andeesoit, In re (1909) 

I. L. B. 38 Calc. 489 
1, 8. 6— Jurisdiction— Ps5i- 

\tn 1V.J r— .U- V. C* ~e 


K tition “that ho is now residing at No. 19, Garden 
!ach, in the Suburbs of Calcutta, within the juris- 
diction of the High (Jourt:” — 27e7<f, that the petition 
was rightly dismiasod for want of jurisdiction In re 
CocKBCKir . , 2 Ind, Jar. IT. S. 320 

2. ■ ■ ■ - ■ - - . Jurisdiction — 

British suhject — Tlesidence. The insolvent, who 
was born in England of English parents, was tho 
the widow of a surgeon and resided at Salem for 
some time before, and at tho time of. the jiresenta- 
tion of her petition to the Court. Ileld, that the 
6th section of the Insolvent Debtors Act is as 
applicable to a “ Bntisli subject ” (in the sense in 
which that appellation is used in tho Charter of the 
late Supreme Court) resident inthin the jur^ie- 
tion of the High Court of Madras as to an inhabitant 
iritbin the local limits of the town of Ma/Iras In 
the matter e/ Rices . . .3 Mad. 161 

3. ■ Juri*d\ct\on— 


Letters Patent tbe jurisdiction ol the Insoiveiil. 
Court was narrowed to the Bengal Divuion of^the 
Presidency of Port William, »•« . ‘bat portion 
of the Presidency over which the authority of the 
laeutcnant-Governor of Bengal extends. oemWe .* 
Under s. 6 of the Insolvency Act, the residence of 

the petitioner most be within the local lim^ ot 

tbe ordinary original jurisdiction of tho High Court, 
a. ./ T.EI1.CS 0.0.64 

^ _ - JurisdieXion—^ 

InskvenX Uaicr—" Beside" The word ‘‘reside” 
in 8. 6 of the Insolvency Act, when applicable to the 
insolvency of traders, includes an occupation 
the purpose of trading, whether or not accompa^ed 
by sleeping or dwellmg 

BeoraEBS . . • 11 B. Xi -tt. *4 

g Jurisdiction — 

Bond fide residence. An insolvent who is not a 

European Bntuh subject must cither be a bond /w« 

eardwt in CalcatU at the time he 

letition or a trader carrying on business in Calcaua 

►therms© he does not come mthm the 

he Court under the Act. 7n the ^ 20 

iHuiur Goao . • 11 B. !*• •* • '* 

Jurisdiction— 

tumpean British subject out of jurisdiction of High 
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INSOLVENCY ACT (11 At 12 Vlct, c. 21) 

— eoM. 


INSOLVENCY ACT (11 is 12 
— eonid. 


...... 8 , S^^ontd- 

Covrl — Jie'idenre. A Enropcon Erilish born Biib- 
ject, residing m the Bombay Presidency, Lot 
outside tbe local limits of the jurisdiction of tho 
High Court, is entitled to come to Bombay and 
present a ^wtition in the Court for the Rcbet of 
Insolrent Debtors and obtain the bcncht of the 
Insolvent Act, as the original jurisdictiori of the 
Supreme Court vas m that respect continocd to 
the High Court by cl. 18 of its Letters PJtent. In 
re Bucrwell . . . . Q Som. 461 

7. — JvT\idtctu>n — 

i?Mi<fence. A's zamindari and duelling bouse m 
the district of D having been sold, ho camo to 
Calcutta in 31ay 18S0, leaving his family viith hia 
relations, and filed his petition in the Court for Iho 
Relief of InsoUent Debtors m July. He remained 
in a hired house at Calcutta till September, when 
the Court rose for the vacation, and returned 


of the High Court uithin the mearung of s. 5 of the 
Insolvency Act. Jn matter of RaM Paul Sin'oh 
8 C. L. B. U 

8. .1 J«rijrfie/ion— - 

^uicfence— /ruoiieney There nothing to show 
that the residence con'eniplated bys. 5 of the In«o1« 
tency Act must nece««arily be a permanent rcsi. 
denee ; the object of that section being to extend tbe 
benefit of the Act to those vho could be said to 


X. L, at. C^xlsl. ubl 

8. — — - — Lelterf Potent, 

High Court, cU IS and 4i — Jurijdietion of High 
Court, Bomlntf — i’tal 24 and 2S Vtcl , e JO! {High 
Court's Charter Act), s 11 — .4ct V of ItTI—Tradtr 
nt Karachi preeentiny petition in Bombay —Bela- 
tion of In’iAi'ent Court to iltgh Court — Effect of Arts 
fimitiri^ }uref.e/ion of High Court on jurtsdirUen of 
Insolcent Court. J C, n Suropean British subject 
'residing at Karachi in Sind, failed in business in 
1805, and on 11th June of that year he filed his 
pctiticn m (he Court for Relief of Insolvent 2>ebtors 
m Bombay. Held, that, having regard to .4ct V 
of 1872, read with cl 18 of the Letters Patent, IgC,. 
the Court had no juri«diction to entertain tbe 

C ‘ Ion By 8. 6 of Stat 11 and Vict , c 21, the 
rent Court was riven juri.'idiction over re- 
sidents within the juru<>diction of the Supreme 
Court of Bombay. The jurisdiction of the Supmee 
Court extended over all irdisbitants of tbe town 
and bland of Bombay and o^er European Bnti>h 
subjects many of the factories subject to or depen- 
dent on the Goremment of Bombay. The junadicv 
tion of the InsoUent Court as defined bj* the above 
section remained unaffected by the estaUtshment 
of theliigh Court mtheplaceof the Supreme Court 


Viet., c. 21) 

- 8, 5— concU. 

except so far as it may bo Jimited by cl. 18 of tho 
Letters Patent, 1805. A European British sub- 
ject residing within the Presidency of Bombay, 
though outside the town and island of Bombaj-, 
may petition the Insolvent Court of Bombay for 
relief. The powers and authority origJnaJJy of tko 
Supreme Court and now of tho High Court given 


sequent enactment. The power of the High Court 
and any Judge of it to exercise the jurisdiction of 
the Insolvent Court, whatever the jurisdiction may 
be, IS locally limited by cl. 18 of the Letters Patent, 
1865, to tbe Presidency of Bombay, and cannot be 
exercised outside that Presidency or outside any 
area withm it to which it may by subsequent 
enactment bo restricted. The effect of cl. 44 of the 
Letters Patent, 1865. which makes the jirovision of 
cl. 18 subject to the legislative powers of the 
Governor-General m C!oudci 1, must bo that any Act 
of the Governor-General m Council, still further 
bmiting tbe jurisdiction of tbe High Court and 
exclwlmg >t from any place even witiun tho Presi. 
dency, must also still further narrow the junsclic* 


alone ho could act as Commissioner, had been 
abolished Act V of 1872 is such an Act. In the 
matter of CvRRiB , I. lx R. 21 Bom. 405 
B. 6— reri/feafiOTi of schedule 
by affidavit — AVn-oppenronce of inioftenf In an 
appbcatioD for insolvents for their rpersonat cis- 


ecbeilule •••• • -i* ,• 

wasexamiD' ■ 
discharge, • 

former ord« , . 

health, and was therefore unable to verify the 
schedule. No opposition was entered, and tbe 
otberinsolrent, J/, tbe partner of A, was in Court.. 
Held, that It was sufiUcient for tbe scbednlo to bo 
attested by J/, but the Court directed that an 
aflidavit of A should be obtained verifying the 
schedule, sworn before a notary public or the British 
Consul. Personal discharge was allowed. In the 
matter of A^ST^UTIIER • 11 0, Ix B. Ap. 34 

2 I T^and 88. 21 and 26 — Effect 

of rfmlA of insclitnl after filing h-s petition, but be- 
fore filing sehaiule On the 15th of March 1802, 
tbe petitioner brought an action in tbe Supreme 
Court against the insolvent to recover a sum of 
money, and on the 17tfa of that month the usual sum- 
mons was serve*! on the insolvent. On the last 
mentioned day the insolrent was committed to 
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XETBOIiVENOy ACT (U & 12 Victo c. 21) 

— contd‘ 

es e and 21 and 26 —cmdd. 

the Diesent petitioner recovered l»ilsmen‘_>ii_h_ 


carried into execution.^ “•ffondlv. 


IITSOIiVEITCT ACTJdl & 12 Viet, c. 21) 
— conCd. 


i Ino. jur. O. o. iii 


a 7. 

See Attachmbsi — Ai.ie}<atios dobino 

mwl pt e, p. 81 1 Ed 1873, m 
Se, CoPThAOr f ^^'’iiSdea 

» Jee Ihsoivih-cv - ClACB OP 

CMDITOna AND Ofpioial AselONFF. 

eO.'W.N.BTT 
See IssoiviNcv _ PForEirtf acqoiked 
AFTFD VFSIINO Oj"” „ Med 2l 
l' D. B. 18 Mod. 24 
I. L. B. 19 Bom. 232 
3 C. W. N. 372 

, !_ VeBtins order-l’e*n? ^er 

eolijilj cl -S,,n..g "/M< S to 

SrSed' prectic. ‘I*' 

the Officiat Anigne. *""'1^" S°p„^e2,° ign one 

ESS ■: vSu£o - ohjet^^'e 

reqomn. allcr.tion. 0™»^ j^g , 2„a Ed. 147 

I>tstru*—Vest- 

order-Time of operation 

^rg^nS'r Offieioi Areigneo A vert.og order 


8. 7— Confd. 

is when it is Rircn by the Court and not at 

the time it is drann up, signed, ^nd s^lg. i 
lAewflWero/ B ooby . • 

_ Official Assignee 

—IVtlinj etJer_S«il. ojaiiul ‘,he' 

OITxtcl AKigmc foSetemfito! the 

Official Assignee o! insolvents f"' (v ol an 

sencrid liody of creditors over tho P"l«J‘5 ,j„t 

^solvent lairfidly t' espeUrf 

prop.-rtym.yl»,.re.gM'lh^ 

and teeogniled by all tontts, ivneiv .k ^ 

Where property ol ^ ”! S' Tnsolveilt Court is 

OfficUl Assignee by order ”> ( „ „editor o£ 

e^tftbhsh hi9 M . voib 

Ez ports Gamble v. Bholaoib w • 251 


a Kfftcl of 

ortr. Where an order has ”^^0^ -iudg. 
tho Jnsolrency Aet vestin- th P P .• jujignient* 
„ent.debtor fn the OfficiaW.^ The prlp^^y* 
debtor has no saleable Pat, Chow- 

RastEoNDtiB DEV f. SEOsin 380 

DHBY • • ‘ 10 »U^ 

a. 7 of the insolvency Act (11 , jjj jnav have 

riiAiMA*-*-' . wut/- • 

6. 1 , 97^4«nchmenl beiore 

r,vil Procedure Code, s. z Where » vest- 

gtie Ol the Official A»>'5"“ .atefsc- 

renls tho attaching "“jM 

,i,n ol hi. d'7“ "y ,0 Calc «»■ “f, 

Ghoudhnj v. tolloi'ed Sat 

OanMe v. BM'igir, 2 Bom. ii_ g jiaA 664 

avappa V POSNAMA - ’ A-te of tho in- 

„ — Personal estate ° ^E,n. 

aolvent-EzpertaaJ or f Drooiicn^ 

‘XJJ’.lod.c.cc /re- 0/ "IP?; 
fj „.li»i a.™™- t'h. ei.P>o,»»‘„« IE: 
^'T'r. Bail.ay sSy .h»''l ‘E* 

gimpany th.t E per cenh »“ntrtotion or sob' 
“ESn^rfonTc1!ierAh=P™v*^^^^^^^^^ 

Fund By the rules of those tuna 
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HTBOLVENCY ACT (11 & 12 Viet, c. 21) 

— eontd. 

8. 7 — eontd- 

■to receive back hii subscriptions in the event of hii 
dismissal for misconduct. S became insolvent,, 
and omitted to mention in his schedule the sums 
standing to his credit in respect of the above two 
funds. that these sums were personal 

•estate of the insolvent held by the company in 
trust for h ’ ' ’ ’ * . .i • » . 

under s. 7 
they shoiilt 

his estate. ■ 

BURY 

8. Father’s right over Im. 

moveahle ancestral property — inioftency — 
Vesting ordtr — of Of} cioi on death of 

tnsolvenl. Under the Mitakahara law, a father has 
the right to dispose of his eon’s interest in ances- 
tral immoveable estate for the payment of his 
own debts not contracted for immoral purposes 
and a vesting order, made under s. 7 of tho Insol* 
■veney Act, vests that right in the Official Assignee, 
who can therefore gno a poo<l and complete title 
to such ancestral immoveable estate to a purchaser 
The death of the insolvent has no effect on the 

I nislv 

refey 
richt 
atter 

tho natural existence of the insolvent is. for the 
purpose of dealing with his estate, artificially 
continued in the Official Assignee, who can, after, 
the insolvent's death, deal with the estate as ho 
could have dealt w ith it had the insolvent been stiU 
alive. Pakib Cqaits JIoTicitasD r MoncnAND 
EcRRCCKcnaRD . , 1. Ifc R. 7 Bom, 438 

9. Dismissal of petition, effect 

of — Authority to sue giten by 0/fieial Asngaee — 
Payment to insolvent An authority (assuming It 
to bo sufficient) gis on by the Official Assignee to 
fottlo tlie outstandings of one who has bled a 
petition of insolvency docs not enure after the 
dismissal of the petition, and cannot entitle the 
person so authorized to sue at all The mere fact 
that a payment was made to a person at a time 
when his petition was upon the file of the Imwlvent 
Court, which petition was afterwards dismissed, 
docs not invalidate the payment* Raxeristo 
S ison f SEFATOoijjtn . 7^. R85 

10 ■ - Diicharye — 

Dismissal of petition — Poicer to set atuie order of 
<fi«missalirKen/rau<lM<%otm. IMien an insolvent 

j--, l,., .1 -.1. — . r- 

* ne of the 

" ■ • ' • IS petition, 

■ ■ ■ ■ • • . inaolrent 

• • ' * • ' ■ • made over 

• . rreslitorsL 
The potition being dismis.«e<l, the properly re- 
vested in the insolvents. The Court which jassed 
the order dismissing the petition, tipoa fiadiag 
such order had been obtained by fraud, baa power 


m-aOLVEITCY ACT ai & 12 Viet., c. 21) 
— eontd. 

8 . f— eontd. 

to set aside tho order. 7» the matter of the 
fciifim of Ram Sebae Misser 6 B. Ii. B. 810 

II- ; Poicer of Court 

— AjyplieaUon fo vxthdraw peUlion—Consent of 
creditor. Tho Insolvent Court has no power to 
allow an insolvent to withdraw bw petition of in- 
solvency, on the ground that he has made a compro- 
mise with his creditors. Where, however, tho 
Coart b satuhed that all parties concerned clesiro 
to take tho matter out of the hands of the 
Cburt, it will dismiss the petition, even though 
there b no ground arising out of the facts of the 
case why tho petition should be dismissed /n 
the matter of Pyabi Chand Hitter 6 B. !■ H. 668 

12 Infant trader— Tr«<h<frairaZ 

of petition by infant — Rule 22, Rules and Orders, 
Bombay An infant who has traded, but has 
made no express representation that he is of 
full age. Is not liable to become bankrupt ; and 


D. 109, followed In re llA^SRAX Maioi Ex 
parts Dewar & Co . I. L. B, 7 Bom. 411 
13 • Infant trader 

— Trading eontraet — /fwohencs Act (11 and 12 Vief., 
e. 21) A minor who has traded cannot bo adjudi- 
cated an m«oIvent on the petition of tho persons 
who have supplied him with funds for tho pur. 
poses of his busmens. In the matter of Nobodeep 
CiirxDER SiiAW . I. Ia B. 13 Calc. 68 

14. - Application for attachment 

and for rateable distribution of sale pro- 
ceeds — Veiling order in tnsohtney, effect of~Civil 


had already attached property of the insolvent and 
had obtained an order for sale m a District Court, 
and now another decree. holder applied to the same 
Court in execution of his decrees for tho attachment 
of other property and for rateable distribution of 
. the proceeds of the sale to be held in execution of 
the attachment already made. The District Judge 


had power to ret it aside on revision under (^vil 
Procedure Code, 8 C22. Viraraqiiava r. Parasc- 
ita»A . . L li. B. 15 MaA 372 

15. ■ " Bflect of vesting order—/n- 

solceney of nutnaginjrumber of a Hindu family— 
Effect of cestinj order — Ogiciol Assignee's poverta 
convey land. The managing member of a Hindn 
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INSOL VENCr ACT (11 & 12 Vlct., c. 21) 
^—contd. 

■ B. 7 — conld- 

family was adjudicated an insolvent, and a 
vesting order was made. The Official Assignee 
conveyed a honso forming part of the family 
property of the insolvent to the plaintiff, who 
now sued for possession. The second defendant 
Was the younger brother of the insolvent; the 
other defendants vero the insolvent's sons. HtUt 
that the effect of the vesting order was to entitle 
the Official Assignee to the shares of the co* 
parceners as well as that of the insolvent — 
Faletchand 2Iotkha7td v JHoliehaKd llarrucl Chand, 
I. L. R. 7 Bom. 43S — and he was entitled to transfer 
such shares, provided tho debts for payment of 
which the property is disposed of Were shown to 
have been incurred for purposes binding on such 
shares. The plaintiff did not prove that the debts 
which led to the adjudication were incurred for 
the necessary purposes of the family, and the jr>* 
solvent’s sons did not prove that they were incurred 
for immoral putpo‘'Cs Htid, therefore, that the 
Official Assignee could only convey the shares of 
the sons of the insolvent, and accordingly that the 
plaintiff was entitled to a moiety of the bouse only, 
and that the house should be sold and half the 
sale-proceeds paid to him. ItAwayyA Cdbttt v. 
TuAKiEACQaLLA HvDiLi . I. L. B. 19 Mad. 74 

16. , Vesting order. 

Effect of^^Interut of reicruoner expeetant on 
Widow's death. B and 21 were brothers, 21 was 
adopted by his cousin’s widow, and as adopted son 
had Bucceraed to property. He died cbudless in 
in 1870 or 1872, leaving his widow as his herr. His 
brother B was next reversionary heir after Jf’s 
widow, and m 1880 he (£) became uisolveot and 
his estate vested m the Official Assignee, who sold to 
tho plaintiff tus interest m certain mortgaged pro- 
perty which had belonged to 21 and was then in 
the possession of 2I's widow as his heir 3I’s 
indow died in 1856, and after her death the plaintiff 
sued to redeem the property from the mortgage, 
field, that at the date of his insolvency, M’a 
widow being then alive, the interest of B ns re- 
versionary heir in the said property was only a 
apea suecemonis, which could not vest in the 
Official Assignee. The plaintiff therefore took no 
interest in the property by his purchase from 
tho Official Assignee. Anaji v. Ratsoji 
K tusnyABAV , . I. L. B. 21 Bom. S19 

17. Veahng order . — 

i?u6«egii«it afferc/iwent — Dumissal of imolveney 
pelifion end discharge of icsliJig order— Creditors’ 
trustees, Bight of, ogainat attacking creditor and sale 
in ea:«ciifion of his decree. A judgment-debtor 
was declared an insolvent by the Court for the 
Rebef of Insolvent Debtors, Sladras, and a vesting 
order was made. Part of his property was subse- 
quently attached in execution of a decree- After- 
wards, his petition in insolvency was dismissed and 
the vestmg order discharged. On tho same date a 
creditor's trust-deed was executed, of which the 
pJaintjlIs Were the trustees. They now sued to set 


INSOL VENOr ACT (11 & 12 Viet., c. 21) 
— contd. 

B. l—contd- 

aside tho proceedings in’ execution and to cancel the 
sale of the property which had been sold in execu- 
tion after the date of the trust-deed Held, that the 
suit Was not maintainable. BAjrASAJri Kotta- 
DiAii V. Mdbuoesa Modali 

L L. E, 20 Mad. 452 

19. Dismissal cf 

jietilion after vesting order made — Composition deed 
made prior to dismissal — rah’dify. 'Two persons 
applied at Jladras to ho declared insolvents and an 
order was made whereby all their properties vested 
in the Official Assignee They then entered 
into a deed of composition for the benefit of their 
creditors, four persons being appointed trustees 
under the deed. Tho insolvents’ petition was sub- 
seouentlv dismissed on its being represented to the 

»t.. A W-.1 fA *1.0 /.f 


MOOgUV uy wue O* me 
against • * ■ ' 

compos* 
order a 

petifioD, , . . . j 

petty comprised in the deed to the trustees ai» 
that It could not, m consequence, prevail against 
the attachment. Held, that the pro^lon in s 7 of 
the Insolvency Act, that, in case, after the 
of any vesting order, the petition should be dis- 
missed, the vestmg order shall become njl «d 


A20 ifai. 

rn V. Mtov- 
, . ■ I ■ 27 Mad. 7 

.jrt Attachment -under garni- 

shee* order— Le&f in hands of Sheriff— Bights 
of Official Asiignee as against attaching f 
i. C .Uactomt uoder » g«r™ke» order^ 


.,‘Bqu.v.lmt to» payment lo ui. 
reditor. K .*• te*Uy Vm 

lent into Court. The ^ct tha actusWy 

aa paid to tho Sheriff, than a « / 

wing; ehowed that such 
>r the purpose of getting nd o he 
lent, and not io satisfaction of the de 
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rNSOLVENCT ACT (11 & 12 Viet, c 21) 

—eonid. 

B. 7 —eonetd. 

property in the hiind^ of the Sheriff must etill 
con«idercd as belonging to tho insolvent, and there* 
fore as being vested in the OfEcial Assignee. J’re* 
dene/' PtMOcIc v. iladan Oopal, 1. L. iL 29 Cale. 
42S, and A'nsnasatmy SlvdaUnr v. Official At^igntA 
of J/adf(M, I. L. B. 25 Mad, 673, iolloired; Ex 
jxirte PiHras, Jn re Ciirtoy*, J7 C/i. i). 653, referred 
to. JlTMAKD V. RaMCIIASD (1005) 

I. Ij. B. 20 Bom. 405 

20. Eight of Official Assignee 

to bring suit — ineolwnf — Vuhng order — 
Official Assi'ynee— irOAdratraf of petition forin‘ 
loluncy — Bighl of Official Assignee to eontinve 
eiiit after uithdraual of petition. On the 14th Octo* 
ber 1903 a petition la insolvency uas filed and 
a vesting order >vaa made by the Court. On 
thn 16th June 1004 the insolvents took out a 
rule fit’ri to >rithdraw their petition, and the rule 
vaa made absolute on the 21et September lOlM. 
But the orders >vere not drawn up till 27fh February 
1006. In the meanwhile the OfEcial Assignee filed 
a suit on tbe 2nd March 1905 on behalf of the 
insolvents to recover a sum of money alleged to bo 
due to the insolvents* dim in respect of certain 
mercantile transactions. It was ob}ectcd on be* 
half of the defendant that (he Official Assignee 
■was not entitled (1) to bring the suit and (li) to 
continue the suit after tho withdrawal of the peti* 
tioD Held, that at the date of the institution of 


and it was clear that tho Official .Assignee was com* 
petent to bring the suit. He was also competent 
to continue it, for tho order of withdrawal eyen 
after it became oiierative, was not effective to 
divest the Official Assignee and revest the property 
in tho lusolvcnts A withdrawal of a petition, 
for which no provi«ioa is made in tbe Act, cannot 
I>c regarded as the legal equivalent to its dismi.'sal 
by consent. Haji Sasati t 5lACi.roi> (1907) 

I. L. E. 32 Bom. 321 

21. Saleable interest of insol* 

vent — AH properil/ of insolvent at date of pelUum 
vests in Official Assignee. IN’here pn<w to sale 
of a judgment-debtor’s property in cxecation of 
a simple decree for money, this judgment-debtor 
l>ccoines in«olvent and the vesting order under 
B. 7 of the Insolvency .Act is made, the purchaser 
at such sale acquires no interest in (he property 
sold AATicn the vesting order under s. 7 of the 
Invilrency Act is made: Held, (hat the insolvent 
ceases to have any saleable interest in tbe property. 
Sl•^nlllArl■AIYAB V. AarvACHELUV CnernAR 

(1003) . . . I. Ia E. 31 2Xad. 493 

^ es. 7, E — Jorlsdletion — Adfodita- 


INSOLVENCY ACT (11 & 12 Viet., c. 21) 

— 6onW. 

BS. 7 and 11 — coneld. 

ruplep. William Watson & CjT failed, and on tbe 
30th of January 1004, a receiving order was made on 
their application by the English Bankruptcy Court. 
On the Ist of February at 11 a.m. they were, on 
their own petition adjudged bankrupts m England, 
and on the 16th February a Trustee in Banlcruptcy 


2nd of February on the application of a friendly 


that tbe lligh C^urt bod jurisdiction to make tho 
vestmg order of the 2nd of February and that tho 
OfficisI ilssignce of Bengal had nshtly taken posses* 
sioo of the insolvent’s effects in ^ngal. In re 
Humck Chund Oalitha, I. L. B, 5 Calc. COS, and 
Kiistur Chund v. Dhnnput Singh, J. L. Ji, 2S CaJe. 
20, referred to. That the English Trustee in Bank* 
ruptry had no focus standi in this Court to make an 
application to have the adjudicating and vesting 
OTQtra of (be 2nd February set aside In the mailer 
of J Bell, (ISOO), Dnreported ease, dated 4th June, 
distinguished. The Insolvency Courts in India 


IS no valid rca'on to the contrary. Tho presence of 
large assets within the jurisdiction of tho«c Ckiurfs 
IS a strong circumstance in favour of making such 
an order Ex parte Bolinson, L. B. 22 Ch. JJ Sifi, 
Et parte JleCuUoch, L B. 14 CK D. 716, and In re 
ArUAa llarmnnos, L B 24 Q D f>. referred to 
The different High Courts m India exercising 
concurrent jurisdiction should also be guiderl by 
the aboiementioned rule, but where there is a 
conflict, having regard to questions of convenience 
one Court should yield to another os it may not 


Watsojt Ajrn ASorarB (1904) 

I. L. E. 31 Calc. 701 

SB. 7 , 20 and 30 — /nsefrenCs 

properig at SAang^i— Properly of insclvenls at 
ShaitgW vests in Offieail Astignee of the Insdrent 
DeUers* Court at Bomiay-~^ourt can order insclvent 
at Shanghai to hand over property to Official Astignrt 
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lireoLVEN’cr act (ii & 12 vict., c. 21) 

— contd. 

8S. 7, 26 and 36 — conctd^ 

in Bombay — Court can order commiaaion to eramtne 
tn<solrent at Shanghai. The firm of I*, and Co. filed 
their petition in insolvency m Bombay on 29th April 
1907 at nhich time ono of the partners Jil waa 
at Shanghai. M subsequently suoro hia petition 
at Shanghai on Ifith October 1907. On IGth 
JIarch 1907 certain creditors of the firm obtained 
an order directing 31 to appear before the Court 
of Insolvent Debtors at Bombay to Iw esamined 
under section 3R of the Indian Insolvency Act. 
A Rule was obtained on bchalfofil/ calling 
upon the opposing creditors to show cause why the 
above order should not be Set aside. These crcdi. 
tors also obtained a Rule kui calling on 31 to 
show cause Mhj he should not deliver up to the 
Official Assignee goods belonging to the insolvent 
firm in his possession at Shanchiii. Ihcsc two 
Rules iicro heard togctlier. Held, that the pro- 
perty of the insolvent debtor’s firm m Shanghai 
vested -in the Official Assignee of the InsoUeni 
Debtors’ Court at Bombay, and that Court could 
order AT. to hand over such property to the 
Official Assignee in Bombay. Held, further, that 
the Insolvent Debtors’ Court at Bombay can order 
the examination of a uitnets at Shanghai, but 
cannot direct a nitness to come to Bombay to bo 
examined, there being no machinery for that pur- 
pose. Jn re Naoroji Sorabji T.Cati (1908) 

I. li. B. 83 Bom. 462 

1. - — 88« 7 and 80— Aneestriil trade 

tarried on 6y brothers »n undiwied family^ 
Insolvency and discharge of all the adult mem- 
bers — Minor eon of one brother not a party to 
tnsaheney proceedings— Order lesting family 
property m O^aal Assignee — Sale by Official 
Asiignte of land so lested — Subseyuenl suit 
against minor— Sale of his interest in the land — 
Validity Seven brothers who earned on a busmesa 
(which had previously been conducted by ‘their 
family for very many years) applied to be adjudged 
insolvents in the Court for the relief of insolvent 
debtors in Iifadras. They comprised all the adult 
members of the family at the time when the 


JNBOIiVBNGY ACT (II & 12 Viet, c. 21) 
—Contd- 

ss. 7 and 30 — conld. 

Meld, al«o, that, inasmuch as the trade was an 
ancestral one (and not one commenced by the man- 
aging members dunng the minority of A), and as 
the schedule debts were incurred in the course of 
Bueh trade, and all the adult members had applied 
for tho benefit of the Insolvency Act, the debts were, 
at least, prtmd facte binding on tho whole family, 
including the minor. It was not therefore neces- 
sary for plaintiff to prove the character of each debt 
or the existence of family necessity. In cases in 
which 8. 7 of the Indian Insolvent Debtors Act 
applies, the vesting ordej veils m the Official 
Assignee only tho real and personal estate and 
effectsof the insolvent. And, where the insolvent 
is a member of an undivided Hindu familj', his 
undivided interest in the joint family property, and 
it alone, vests in the Official Assignee, whether 
he be •' ' ’ ' '* 

the fan 
other t 

sons) will coniiime vesieu in (uetu* Aue eiiti.i' ui 
s 30 of the Insolvent Debtors Act, and the analo- 
gous provision contained In s. 29(5 of the Code of 
Civil ftocedure, considered. Nunna BsAnMAYyA 
SeTTIV. CmDARABOyiNA Tenbitaswauv (1902) 

I. Ii, B. 26 Uad. 214 
2. Provident Funds 

Act {IX of JSOO), s 4— Insolvent Debtors' Act 
{II «t 72 rtef., fop. 31), ss. 7, 80—Vtsim 
j order—Sum due to an insdieni from a provident 
tnsfilufion— FijAl of Official Assignee to «om 
—Construriion of statvIes-^Dtilinetion bttieeen 
enactments fl2?ecbni7 vested rights and those ngii- 
lahng procedure. A member of a Railway Kov- 
ident Institution, who had made compulsory 
deposits therein, became insolvent, and the 
usual vesting order was made under s. 7 of the 
Act for the Relief of Insolvent Debtors By the 


Act, 1897, came into force, s 4ot^whicft 


Mitia, luai 


Assignee to the amount, on the ground that when 
the Act came into force the interest of the insolvent 
in tho Fund bad become vested in the Omcwl 

Assignee: .ffeW, that, bys 4 of the Provident Funds 

Act, all the right and title of the Official Assignee 
was determined as from the coming info operation 
of the Act. and that its operation vas not limited 
to cases where the vesting order been made 
after its commencement. The distinction between 
the tonstructioo of enactments affecting 
^ght^ and those which merely aff^t proeedut^- « 

( cognised, •^•^^^^^.fv''^Tn«olvent 

i'iaiQtitls were entitled to the deciaratJon. | Jtom. SIC, releTred to. Under s. 7 of the 
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INSOLVENCY ACT (11 & 12 Viet, c. 21) 

— (cnid. 

Bs. 7 and 30 — emcld. 

Debtors Act, tbe right of the insolvent to be paid 
the sum standing to his credit in the Fund, on hia 
retirement from service, vested in the Offiriat 
Assignee. OrnciAL Assiokee op JIadras r. 
DALoiiBKS (1002) . LL. R,26 Mad. 440 

1. 8. 8 — Annulling flat of bank- 

ruptcy. The annulling of the fiat contemplated 
by the proviso of 11 & 12 Vict., c. 21, 8. 8, 
applies only to cases in which the ori^nal judg- 
ment has been the result of mistake of (act. mis- 
apprehension, or fraud. In re Sbeekabain Bysack. 

2 Hydo 180 

2. Adjudication — E^eet of im- 

prisonment vnder Cunl Procidure Code, 18S9, as 
satisfaction of decree- Held, that a judgment- 
debtor who had been in pnson for two years 
under the Code of Civil Procedure was liable to be 
adjudicated an insolvent in respect of the same 


INSOLVENCY ACT (11 & 12 Viet., c. 21) 
— tonfd. 

— B. 9 — eontd. 

set aside j jf proper, a schedule must be filed in tho 
osual way. }n the matter of Rajicaiixyas 1'al 

13B.L.&. Ap.25 

^ ^ ; Order of adjudi- 


Insolvency Act' (Hand 12 Vich. c.21), the ninth 


S. - - Adjudication of 

iMolitney — IPAo w entitled to apply for order of 
adfudieaUon — Condition necessary for adjudication 
under s- i--Prac/i«— Procedure. The only person 
who can obtain an order adjudicating another 
pereoa insolvent under s 8 of the Indian Insolvency 
Act (2i and IS ITct., c. 21). oo the ground of his 


vency Act (11 and 12 Vict , c. 21) on the ground of 
his lying in prison for twenty-one days, unless ho is 
in prison at the time the petition for adjudication 
is presented or at the time it is heara. in re 
Ausied ISItAIL MOSQI (1002) 

I. L. B. 29 Bom, 649 

B 9. 

See HiKnu Law — Joist FAurtY — D ebts 
ASD Joist Famili Bcsisess. 

I. L. B. 14 Bom. 189 
See ISSOLTESCY — Volustaby Coxtey- 
ASCES ASH OTHER Assiosmevts by 

Debtor . I. L B. 23 Calc, 692 

1. BeTOcation of adjudication 

— A’otice to creditors— Practice- Certain petsoos 
bad been adjudged insolvents under a U of tbe 
Insolvency Act, but no schedule bad been filed 
and no claim proved. To an application on behalf 
of tbe insolvents after notice to the Oilicial Assignee 
and to the attorney for the petitioning creditois for 
an order setting aside the adjndication on tbe 
ground that they had come to an agreement with 
their creditors it was objected that notice must be 


..v oy a gUUldSlAU, tun 

adjudicated an insolvent under s 9 of 11 and 12 
Vict, c. 21, tf bis gomastab stops payment and 
closes and leaves his usual place of business, or 
does any act which, if done by the trader himself, 
would have rendered him liable to be adjudicated 
ao insolvent In re IltniBCCK CmrsD Coucha 
L L. B. 6 Calc. 905 : 6 C. L. R. 382 

^ — Trader beyond 

jurtsdtclion carryi ny on biainess by yomasiah mthin 
jurisdiction — “ Departure ” — “ Intint.” D, resi- 
dent m Aiimgunge, earned on business as a banker 
and money-lender in (amongst other places) 


haling ^ne away on pilgrimage, the Calcutta 


with his creditors. Held, that such stojipa-e of 
payment was not an act of insolvency within tho 
meaning of the Imcilvency Act. and that the retire, 
ment of P to his rooms on the third storey was not a 
depsrtore with the iaieniioa to defeat and delay 
the creditors of D. Hell, further, that a dcpartaiw 
euch as is made an act of insolvency by *. g o£ 
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INSOLVENCY ACT (11 & 12 Viet, c. 21) 

—Conti. 

s 0 — Conti. 

the Act is a departure by the debtor pcrsooally, 
and cannot bo committed by any other person on 
hi3 behalf Such departure must be his departure, 
and the intent to depart must be proved to be bis 
intent Moreover, a man cannot commit an act 


stances, no special powers or position OB»bt to be 
attributed to P, who was merely ah ordinary 
managing gomastali. In re Dhpnpdt Smon 

L L. B. 20 Calc. 771 

Held, in the same case on appeal to the Privy 


mtb intent to defeat or delay the firm’s creditors. 
Kot every gomastah stands in this respect in the 


’would defeat or delay creditors, some of whom 
visited him there, was not shown. Other acts 


INSOLVENCY ACT (11 & 12 Viet., c, 21) 
— coflfi. 

B 0— Conti. 

gomastah’s) personal conduct. Kastpr Ciiasd v. 
DiTAiTFAT Stson . . r. L. B. 23 Calc.28 

L. B. 22 I. A. 162 


6 Intent to defeat and delay 

creditors — 6 Geo. }'[, c. 16, a iSlal. 12 * 
18 Viei , e. 106, as. 61 and €S—“ Fraudulent'* 
aaaignment — lloral and legal fraud. tVbere a 
trader aasi;fned by deed all hts property lor the 
benefit of his creditors to trustees in trust to pay and 
satKfy the debts and liabihties of tbs debtor, and 
most of the creditors assented to the trust and it 
appeared that the debtor really intended that all the 
Creditors should be finally satisfied and the assets 
seemed to be sufficient for the purpose : Held, 
since the deed, in eSect, provided for deferred 
payment and creditors were not bound to wait, such 
an aasignment amounted to delaying and defeating 
creditors within the meaning of a. 9 of the Indian 
Insolvency Act and was, ss such, an act of insol- 
vency, and It was competent for any of the creditors 
to adjudicate the settler and insolvent. iSictearf 
V. J/ooiy, I C. 21. <t* J?. 777, followei Giabon'a 
/neofeency (unreported] distiaguisbed Held, also, 
that the departure of the comaBtab from the 
, • .. f : , . . I r r r >■- r- this 


,.f •• • :- 

DOBIT . 


1? !*■*■ *■« 

2 a ■vr. y. 000 


Bdd, on appeal the assignment of the whole of a 
debtor’e property for the benefit of his creditors 
eenerally, constitutes an act of banbuptcy witbia 
themeaoiDgof a Oof the Indian ’ 

Ex parie Alaop : In re Eeea, L J. S9C2, aniSi. If 
In re Wood, L. J. 7 Ch. App 602, referred to. 
Bbumobux Dobav O. BonOSIDHUK 


e, Bs. 9, 02— Petitioamg credi- 

tor’s debt— Joint debt— .Verniers of Hindu yomt 
famtly carrying on businesi^Pattnera »» fraie. A 
trader in 3Iadras made a promissory note in the 
joint names of two merchants, trading together 
as membeta of an uncUvided Hindu family, on 


“ persons being a creditor to the amount ol iliwo 
within the meaning of s. 0, read with 8 £>2 of the 
Insolvency Act, Qaecre. Whether members of a 
joint Hindu family carrying on business are not 
partners in trade ■n’lthm s. £>, cl. 2. Ez parte 
UAuaVALOO CusTTi. In Te Rakoiah ChETTI 

I. L. B. 16 maA S6B 

^ Tnanlvfint 

Court — ■ 

1872), a. ' * ■ • 

Par(nsr«&.^ , ... 

carried on ot several plaeea. The defendant was in 
mauascr of a joint Hindu family consisting ot 
piTwai-w and two nephews carrying on « lamuy 


adjudged insolvent on the ground of his (the 
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nrSOLVENCY ACT ai&12 Viet, e. 21) 

contJ. 

- 8ft. 0,92— cotvt<i. 

business id Bombay, Madras, and other places. In 
a FUit brought in the High Court of Bombay, aqaiost 
him as manager of the said joint family, a decree 
was passed on tho llth April 180G, which was in 
terms against the defendant alone On the same 
day certain property in Bombay, in which (as found 


INSOLVEN-Cr ACT (11 & 12 Viet., c. 21) 

— eonU. 

' 83 0,92«— concH. 



petition m the Madras Insolvent Court disclosed no 
act of msolveney which could legally justify an 
adjudication under a 9 of the Indian Insolvency 
Act (11 A 12 Vict, c. 21). *nd that the adjudication 
order was therefore made by a court not eompetont 
to mako it witbm the meaning of s 44 of the IndiaD 
Evidence Act ( I of 1872), and diat conscrjuently 
both it and the Tcstioe order were nuUitiee, and 
the OfBcial Aasigneo of Madras bad no title to the 
attached property* ffe'd, that the order, although 

, .L, t. .|-j 0Q 

. . ' • ''adtas 

I > that 

. < ^ ■ Q the 


adjourned meeting he aubmitted a statement show* 
ing that he had a sum of HII.OOO in cash in his 
bauds. Two of his creditors asked him to give 
ioapectioa of his Bombay books of accounts, but he 
refused to do so. A farther meeting was summoned 
for the 8th April On the .21st March or 1st April 
two of hb Bombay creditors served him srith a 
summons in an action of debt. Oo the .nd April 
be left Bombay for Bellarr talong the said sum of 
R|],000 srith him, in order (as he admitted) to 


X. ax xk. xium. ow 

8. Adjudication o/ 

iruolrcncy — Coneurrfnl frocetditty* in liro Insolpenl 
CourU in India — High Court, Jurtidielion of— 
DitereUon o/ Court to tchieh second application for 
adjudication order is made — Act oj inAolTtney— 
Departure from junxf irtion icilh intent la delap credi- 
tors — Stap of proceedings On the 23rd Aprd I8Wi, 
A was adjudged icsolrent under a. 9 of the Indian 
lusolwucy Act (Stat. Hand 12 Viet., c. 211 by tte 
Court for the Bebef of Insolrent Debtors at Bombay 
at the instance of certain creditors resident lo Bom* 
bay. He subsequently took out a role to auoul tbe 
otdecofadindicationon tbe ground thatattbedate 
of tbe said order he had already (rir , oo tbe 9th 
Apnl 1896) been adjudged an iiuolnut by tbe 
Insolvency Court at Madras. Held, discharging the 
rule, that the prior adjudication of the )Iadras Court 
did not deprive the Court at Bomboy of junsdietion 
to adjudicate him an insolvent at tbe instance of a 
Bombay creditor The letter Court, however, was 
cot bound under & 9 to make such order, but bad a 
discretion to refuse it if, having regard to all the 
«ircumstances of. the case, it consdered that 


Sasiurannr. £x parte Kakasuui Joosuii 

I. Ix 21 Bom. 297 

9. Trust deed for benefit of 

creditors— Act of insoli'enep. An asa’goment by 
a debtor of all bU property for tho benefit of all 
his credilors is an act of insolvency withiu a. 9 of 
the Indun Insolvency Act (II and 12 \2ct., c. 21), 
and justifies an appLcatiou for adjudication .under 
that section. KACsatoiaft ItauDsftc MaottiiAt. 
Ra^KUCiiurD (1902) I. L. B. 23 Bom, 476 

10. Procedure — Adjudication [of 

insolnncp, appf<Cfi(>on for— Dp petition or hp a 
rule— iltde obbiined per in*«n'ui7i. The usual pro- 



sa. 0 and 24 — Assignment of all 

property for benefit of eredltors—Ziwofreacy 
-—Compasttion deed— Ad of in»olvenep—m Assignment 
void against Official Assignee. By a compoation 
de^ dated the 7th October 1901, A and B 
assigned the whole of their property to trus- 
tees, for tbe benefit of such of tliir creditors as 
shonU accept and sign the said deed within two 
DQStba from the date thereof. THs asdgumeat 
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INSOLVENCY ACT (11 & 12 Viet, e. 31) 

— eontd 

s. 9 — Conti. 

the Act h a departure by the debtor personally, 
and cannot bo committed by any other person on 


dissented from. PjooT, J . — Under the circom* 

stances, no special poivers or position ou^t to bo 
attributed to P, 'who was merely ah ordinary 
managing gomaatah. /n re Drunput Snon 

I. L. B. 20 Calc. 771 
Held, in the same case on appeal to the PriTy 


bavjjig ueparieu iiuui inu usual place ui ousuiess 
with intent to defeat or delay the firm’s creditors. 
Not every gomastah stands in this respect in the 
same lelatiou to hie employer, there being a differ- 
ence in the degree ol control exercised by different 
owners The gomastah may be only an ordinary 
manager or be may represent the firm entirely- It is 
a question of fact m each case whether tbe gomas- 


INBOLTONCy ACT (11 &12 Viot, o, 31) 
— ccftfli. 

B 9 — confd. 

gomastah’s) personal conduct. KasTTm Crand u 
D ffAKPAT Sryaa . . 1. L R. 23 Calc. 29 

L, B, 22 1. A. 163 

S, Intent to defeat and delay 

creditors — Slat. 6 Qeo. VI, c. 16, t. iSUit. 12 dr 
18 Viet., e. 106, ts. 61 arid 68 — ''Fraudulent" 
assignmerti — Moral and legal fraud. Where a 
trader assigned by deed nil his property for the 
benefit of his creditors to trustees m trust to pay and 
satisfy the debts and liabilities of the debtor, and 
most of tbe creditors assented to the trust and it 
appeared that the debtor resUy intended that all the 
creditors should be finally satisfied and the assets 
seemed to be sufficient for the purpose : Hdd, 
since the deed. In effect, provided for deferred 
payment and creditors were not bound to wait, such 
an assignment amounted to delaying and defeating 
creditors withm the meaning of «. i> of the Indian 
Insolvency Act and was, as such, an act of insoN 
vency, and it was competent for any of the creditors 
to adjudicate the settler and insol^rnt. Stewri, 

V. ifoody, J C. M. B 777, followed. ^ Gision’a 


Dobay .... la u. 


had been suspended by the gomastah. But under 
the Indian Statute, that is not an act of losolvency. 
The gomastah had withdrawn to his own apartment 
m the house occupied by the firm, but bow (his 
would defeat or delay creditors, some of whom 
visited him there, was not shown Other acts 
before the arrival of the principal were done, by none 
amounted to departure with intent or to departure 
at all. Held, that the gomastah, even if be bad 
departed from the place of business with tbe ioteat 
to defeat or delay creditors, was not in such a posi- 
tion aa that he had authority rendering his principal 
Iiabel to be adjudged insolvent. The prmciplein 
the decision of In re Hurruck Chand GoU^a, /. L. R. 


at.*. W.N.ddb 

. r I-- ^redi- 

^oinf 
ie. A 
is the 

joint names of two merchants, trading toother 
as mombeta of aa umhvided J^adu^ 


family carrying on business are not 
artnora m trailo within s. 9, cl 2. jrtnt 

7 ^ Jurisdiction of Insolywnt 

^Acl of tmolveney — JSuiifence Act U of 

872), *. . ■ 

’arlatrah 

irrieJoi* ■ • ' 

lanajicr 
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INSOLVENCY ACT ai&:12 VIct., e. 21) 
— eoald. 

BS, 0,02 — amid. 


terms nguinst the defendant alone. On tho same 
day certain property m Bombay, m which (as found 


'’adtas 

I ' that 

Q tb« 

cnditor and insolrent fn obtaining the order of 
adjudication as would bring that order within a. 44 
of tho Indian Evidence Act (I of 1872) Ssbduc* 
UAL JaCOITATR V AnAKVATAL SaBOAPATSY. 

1. It 11.21 Bom- 305 

8. — ■ — — Ad/udieation of 

niiohtney—Conctirrtnt ptoeeedtnyt in tiro Iruolvent 
Courts in lndia~H{gh Court, /urirdif/ion o/— 
DucrcUon of Court to vhi(h tecorul ap;>ftcati<>n for 
od^udiffition ordtr la made— Act of tn-rolvency— 
Departure from gurxidKtion with intent to delay ertdi. 
4oT » — iStuy of proeeedtngs. On the 23nl Apn! ISW, 


ba^. lie subsequently took out a rule to annul the 


not bound under a. 9 to make such order, but bad a 


INSOLVENCY ACT (11 &: 12 Vlct., c. 21) 
— eontd. 


■ B3 0,92— conoid. 


that, there being no longer any ground for appre- 
hending that the proceedings in the liladras Court 
would be discontinued, the proceedings in the 
Court at Bombay should be stayed, leaving the 
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INSOLVENCY ACT (11 tz 12 Viet., o. 21) 

— eon^d- 

8S. 9 and 24— coneW. 

was held In Karsandas v. Maganlal, I. L B. 26 
Bom. 47f>t to be an act of insolvency undee s. 9 
of the Indian Insolvency Act (11 and 12 Viet-, c. 21, 
and, on the 11th December, 1901, A and B were 
adjudged insolvents on the application of certain 
cr^itors who had not signed the said decth //ehf, 
that, even assuming that the deed of assignment waa 
not voluntary within the meaning of 5. 24 of the 
IncUan Insolvency Act, nevertheless the asaignment 
to the trustees was void as against the OiBcia] 
Assignee. SlANJfoilASDAS Bajwi v. KLkxeoo 
( 1902 ) . . . 1, L. R. 28 Bom. 785 

B.1S- 

See Abrxst — Civil Abbcsv. , 

I.L.B.26 Bom. 662 

— Arrears of mamtenance — “Dedf 

or hahUtij *’ — Protection order — Bremplion /rom 
arrest Axrcais of mainteiianco, included in Iho 
schedule filed by an insolvent, ate a debt or lia* 
bilitywithin the aeaningofs. ISofthe Insolvency 
Act, 11 and 12 Vkt., e 21 ; and an insolvent who 
has obtained a protection order la not liable for > 
arrest or impnsonment in respect of such arrears. > 
Queers : ^’hether the protection order protects the 
insolvent float proceedings in resjxict of any 
znaiotenanec accruiog subsequently to the fibng of 
the Gohedule. In the matter of Toeec BtBSC r. 
AUDoot Kkait 

I. L. B. 5 Calc. 638 t S C. L. R. 458 

L 8. 19— Right of omefal 

AaBignee to commission— Buie J4 of Irucd- 
wnt Court. The right of the Oflicial Assignee to 
comznissioii under 1 1 and 12 Vict , c. 21, a 19, 
does not an&e until there are in his hands funds 
realized and available for distnbution among (be 
^leditors. If at such time the adjudication is 
annulled, the right to commisuon aub^sta. OffI' 
ciAL Assionlb V. BAsutncaa 1. L. R. 8 hlad- 79 

2. . . - - — - Interest on 

echediiled dehli^Oflic\a.l Aisigntt’ a eommiwiore on 
interest. ^Vheio an insolvent’s estate is sufficient 
to pay of hi^ creditors in full, leaving a balance m 
the bands of the Official Assignee, the Court will 
direct intcrest'at 6 per cent, to be paid on such 
proved or admitted contract debts as expressly or 
impliedly carry intcreit as from the date of the 
filing of the petition in insolvency, and will aUow 
the Official Assignee to retain his commisaon on 
eucb sum so paid as interest, directing any balance 
that may then remain in bis hands to be made over 
to the insolvent. In ft SlAnoMEU SlAHMm Fuad 
1. 1a R. 18 Calc. 60 

SB. 19, 21, 31— 

See OrnciAL Assiqkee 

I. Ia R. 30 Calc. 090 

L 23 — Reputed ownership — 

Injolrtney — Property svbjeel to mortgage »» posses- 


nrsoLVBNcr act (U&i2Viot., c. 21 ). 

— eontd. , 

8 . 23 — contd. 

sfo« of insohent at dale of insofwncy — fixtures— 
Ooodi and ehatlels — Begistration of mortgage— 
Begiairation Act (IJI of 1877 ), s. 17 . On the 
23 td June, 1893 , one Wshram Meghji, fhe owner 
of a flour mill, mortgagerl all the machinery 
> — trade 


't*qi 4 nee. The piainiiii cia..— ^ 1 

I ■ ‘ "‘ended that 

I ;t (11 and 

j property 
(wner was 
)D of the 
e property 
tifi brought this 
1 the evidence it 
iho mortgaged 
' ’ to various l>arts 
■ . , . ' therein. Held, 

plaintiff was 
hey were not 
, issed to the 
fixed articles,. 

) the posses* 
iveat as the 

. • not In his 

The plaintiff 
eh portion of 
I . ‘It value. It 

. mat either bo- 

perty, and, if 
, ccted by the 

roortgage-deeuasii. ^ .and that tho 

charge id favour of the plaintiff was thcierore 
invalid. Utld. that the question of registration 
^ .1 - wo.,?Btr!ition Act (HI of 1877 )^ 


le Regiatration jiu* ... ' ' 

ixtnrcsaresot goods and chattels witliinviwu..- 
're{HitedovrBershJpJaid tlownins 
wolreneyAct (Hand 12 Vct.c. 21 ). 
ich fixtures being rvnioveable by a 
j difference They are stiU fixtures to wliwh the 

SSS/So-r-'T SVaS-S 

2 ^ Where a debtor 

ui assigned a debt, -notko by the 
tson owing tho debt will taho it out of * ovold 
disposition of the debtor. iV ^ ^ 

niTE, CJ . — A chose m action, if it w a ‘‘cbt 
. the insolvent m his trade or busmew, 

itlun tho words “ goods and chattels 
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rfraoliVBNOY act (U & la vict., c. ai) 

— f(!?nW. 

8 . aa— 

tamed jn » 23 of the Indian Insolvent DcMora Aet. 
Per BnAsnviSi AyrASOAti. "^e Inslwaent 
only crf«t«I a charge or hypothecation in plaJntlfl’a 
farour, but a charged-hoiocr is as mcch the a«b* 
eUcljaiovmcT of, andhasftaaubBtftntsalan Intcmt 
in, the goods and chattels as a oiortgagee thereof, 
aod if either allows the roortgagor or tha jicrsoa 
ereating the charge to remain in possessfoo, nadet 
ctrcutastaQWs which will lead to hia hemg the «- 
prated owner and to his being enabled to conUDAsd 
eredtS thereby, he will be estopped troia assertfog 
bis stihstantial mterest or ownership in the property 
xt against the Official Assignee. A debt w taken 
OQt of the order and disposition of an fosofreat if 
a suit be brought to tnftaw a charge upon the debt 
prior to fau adjudication. PuMStnavne iitrua* 
UAB V. Bbaski-am AryA^OAa (lOOJ) 

1. li. B. 25 bifid. 400 

US. 23 and 24. 

Set lASotTEScr — Ouoca act Dxsposi. 


S«e b.sc»tTt>!CT— VotutiTAsy Cocfrct- 
JCCCESASnOTUEBASSlOtniXSW BT 
DcBToa. 


b.24-~ 

See ante, sa. 9 act 24. 

L s. 28— Debts. The terms debts 

“sdnutted” or “established,” in e. 24 o( the 
Indian Xnaalvency Act, mean admitted fo the 
schedule or etta.blished on proof, and not that it 
has been sllesttl sod not denied. In (At natter of 
BtresTtVAB ChaCT . . 1C. W. N. 338 


2. Kigbt of otraer to ette 

Aaajgaee— J’<r Peacocs, C- J-t and IfAEKJOr, 
J.— An order under s 26 of the Imolvcncy Act does 
not prevent the vvoee of the property which »9 the 
subject of the order from suuJg the Assignee to 
establish his nsht to it. Baboow r. OocniUKe 
2 B. Xo B. O. C, 68 


3. Order to deliver property 

to the OfSeinl Assignee— /urisdirtiew «/ /n- 
eclienl Court. The Insolvent Court h«» a disttc- 
tionarr power ondcra. 26-of iho Insolveciey Act, 
to order soy person who has tha posmsioo of 
or has under his power or control, any property of 
*b© lasolvcnt, ta tlehvrt over nici property to tho 
Official Assignee Jx re BwARKASATn IfrrtsK. 
BarATCUAM Xiasi v. lIoxEn 4 B. Ia B- O. C, 63 

IS'W'.R.O.aiSnoCe 

4. .7urM<fAf<b»« 


JPrr h'oBMAS, J. (PavIh J’., dii5catu3g>— Tho Insoh 
vent Court has power under a 26 of U and 12 Vict., 
c. 21, toorOcf anypersoD whoiauiposseuioaof,ot 
has under h« control, any property aUeged to hekmg 
to the msofvcBt, to deliver such property to the 
Officis! AssigDW. In the tnalfrr of AhJTDiiU. 
Fbasaq. Jaib 31 Gm n Ifru-CB 

7B.1aE,74:J6 W.2.0.C.M 


iNBor,vE37CY’;AC!rai& la vict., c. sx) 

— cantd. 

e, 20 — concif. 

5. — — — Question of dts- 

jntitd iHte — Voluntary ccrateyoncea— 5tat. IS £!«„ 
«. 5. Wfccre sn cider bad b«n made nadei e. 28 
of tho Insolrcccy Act calhcgoa a certain person 
to show causo why she should cot hand over to tha 
Official Asslgcco money which it was alleged tho 
insolvent hw paid to her shortly before his mso!« 
veocy under circntustanroa which might make ths 
transaction void against the creditors i ifeif, in the 
Court below, that lie franssctlon was a gilt, and, 
under the circuiDStances, void as against the 
creditors within the Stat. 13 EUz , c. 5. field, aUo, 
that tho word “proferty" ioB. SGoftfie InsoIrcGcy 
Act includes money, fieif. on appeal, fh&t the 
matter was not one which could properly bo dealt 
with under the 2Ctb section of the Insolvency Act, 
fls It iovolred difficult queslions of title, la the 
matter of Girarcu Jicscwr Bbwav 

I.X>.B.3Cale.434;XC.Z(.B. 58X 

88. 26, H^—'Isriedietfon cf tte 

InadiHit Court outside (As ilnnhay Presfieney— 
Perron m of JrxtolvenVa properiy raw He 

dirated to Aand it orer (o fhe Odiciaf Meiynet, Tho 
Court for the rehef of iosomst debtors aftiiag 
in Bombay has jurisiLctScn to make an ordaem^p 
a. 24of the Indiao Insolreocy Act aulttsi a pmos 
residing eutside the Bombay Preudeaey. Xu re 
OAirzsBsas F453 Lal (1903) 

t Xi,R.SaSoza,i$B 

BB. 20 and 38— Constrarffort, 

The words “ and it sbaU be also lawful foe 
the G>wt, 00 those oe any other eecaslcfts, ** 
in a. 33 of the losolvent Debtors Act (11 and 
12 ViCh, c. 211, are isteaded to cccciFC a very 
wide application, and the Court has power to 
proceed under this section es soon as there is an 
iosoiveut. Under a. 26 of tho same Act, no rule 
ahould be granted except on tho apphestioo of tho 
assignee or an admitted creditor. In the natter of 
Sutilfear Cltafui, / C. IP, A, 33S, foliosrcd. No 
one oaa be regarded as & creditor osUl his Rame 
is admitted to the schedule, or aotil he cstabhsbn 
it there. /« tXe nstler of Ctrrst Ait- OswAt 
(1902) . . . ,I,I*.E.29Calc!.603 

8.57. 3 

See Is«st>tVE!cc¥— PEorEBTT Acormto 

trncB Vestdo Oaots. 

B. 18 Dost. 232 


fits BwetOT fierr— Omait Aa«iO!ry&, 
I. Xi. B. IX Bom, 630 
lAB.a4I.Alll 


dTeeVAEUxe* Bzrwiarv Pcx-ipiyc act 

Psooy— Sneut Cssm —raAco. 

X, Ia B. IX Bom. 820 

Z..H.14I. AlU 

8 T 


TOL. K. 
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INSOLVBNCY ACT (11 & IS Viet, c. 21) 
— conW. 

ss, 9 and 24 — cxmcld. 

was held in Eoraarwlaj v. Maganlal, I. L R. 26 
Bom. 476, to be an actof inaohency under a. 9 
of the Indian Insolvency Act (11 and 12 Vict ,c. 21, 
and, on the 11th December, 1901, A and B were 
adjudged insolvents on the appUcation of certain 
cr^tors who had not signed the said deed. Utld, 
that, even assuming that the deed of asagnment was 
not voluntary within tho meaning of s 24 of the 


8.13— 

See AiCBtST — C ivil Abbest. 

1. L. B. 36 Bom. 662 

Arrears of znaintenaixce — “ Debt 

or liobtltty Profeclion order^Exemjition, from 
arrej^l. Amars of maintenance, included Jo the 
'Eohedule filed by an issolrent, ate a debt or lia. 
bility within the meaningofs. 13of the Insotveacy 
Act, n and 12 Vict , c. 21 ; and an insolvent who 
has obtained a protection older is not liable (or 
anest or impiieonmeat in respect of such aneats. 
Quoire : TMiether the protection order protects the 
Insolvent from proceedings in respect of any 
maintenance accruing subseqtiently to the filing of 
the schedule, In the matter of Toeeg Bibce v. 
Assool Kius 

I. Xi. B. 5 Calc. 638 « 5 C. D. B. 468 

1 s. 19-Biglit of Official 

ABSi^ee to cotamtssion— ilule U of Iraol- 
vent Covrl, The nght of the Ofbcial Assignee to 
commission under 11 and 13 Vict., c. 31, a 19, 
does not ante until there are in his hands funds 
realized and available for distribution among the 
Creditors If at such time the adjudication is 
annulled, the nght to comnussion subsists. Offi- 
CUL Assiokee V. Bariaunoa I. Ii.B. 8 Mad. 78 

2. Interest on 

schrdulrd debts — Official Atstgnee's commission on 
interest. IThero an insolvent’s estate is suffident 


nrsonvEij-cr act au: 12 vict. c. 21 ). 

— conid. , 

' ’ s. 23* — contd. 

sion of insolvent at date of insolvency — Fixtures— 
Goods and chattels— Begisirahon of mortgage— 
Jtegislration Art (III of 1S77), s. IT. On the 
SSed June, 1893, one Vlshram Slegliji, )the owner 
of a flour mill, mortgaged all the mat.hineiy 
engines, pUnt, stock, implements, utensils, trade 
fixtures, chattels and eilects specified in schedule 
annexed to the deed of mortgage, to the plaintiS, for 
R8,000 then advanced, and power was given to 
tbe plaintiff to sell the same in default of payment. 
In hlarcb, 1899, Mshram Sfegbji became insolvent, 
and hia estate thereupon vested in the Official 
Assignee. The plaintiff claimed the mortgaged 
property, but the Official Assignee contended that 
under a. 23 of the Indian Insolvenoy Act (11 and 
12 Vict., c. 21). he was entitled to it as property 
which with the consent of the true owner was 
in the possession, order or disposition of the 
insolvent at the date of iusolveuty. The property 
was sold by consent, and the plaintiff brought thia 
suit to recover the proceeds. From the evidenta it 


reputed owner, and that they 
reputedownershipwithin thesection. ^hej^int^ 


Doitgage deed as it was not registered, and that the 
chsige JO favour of the plaintiff was therefore 
invalid. BeW, that the question ‘/gistration 
depended on tbe Registration Act (111 ol lenj. 


impliedly carry intercbt as from the date of the 
filing of the petition in insolvency, and will allow 
the Official Assignee to retain bis commission on 
such sum so paid as interest, directing any balance 
that may then remain in bis hands to be made over 
to the insolvent. In re Mahomed JUbsiud Shah 
1. Ic B. 13 Calc, 60 


• Bs. 19, 21, 31— 

See OmciAL Assionee 

I. la B. 38 Calc. 890 

1. B. 23 — Reputed ownership — 

Insolvency — Bropertg subject to mortgage in passes' 


. J Wiere a deltor 

assigned a debt, notice by the the 

«m Xing the debt will take it out of 
disposition of the debtor. duo 

;trE. GV.—A chose in action, if it w a uc 
tbe insolvent in his m m con-, 

bin the words ** goods and chattels 
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digest ( 

INSOIiVEITCr ACT (11 & 12 Viet, e. 21) 

— eonW. 

— - 8. 23— ctmcU. 

tained in s. 23 of tho Indian Insolvent Debtors Act. 
Per DnasnYAJt Ayyasoab, J.— Tho instrument 
only created a charge or hypothecation In plaintifi’a 


and if either aJJows me luongagor or mi) 


a suit be brought to enforce a charge upon the debt 
prior to his adjudication. Pusimhatelu Mtoa* 
LIAE f. Biusoyam AvyaKOAn (1901) 

I. D.H.26 AIad.40e 
— 88. 23 and 24. 

5€« brSOLYEKCY— OnDEB AiTO DI3POSI- 
Tioy. 

S<« LvS 0L7E.*?CY— VonryTARY COSTCT. 

A^CESA»D0T^EBASSta^ratE5T3 BT 

Debtob. 

8.24— 

See anle, ss. 9 a^d S4. 

L - '■ a. 26 — Debts. Ibo terms debts 

“ admitted ’* ot “ established,” la s. 26 of the 
Indian Znsolveflcy Act, mean admitted In tho 
Bchedulo or establUbed on proof, and not that it 
has been alleged and not denied, in matter of 
Bccetwab Ceaxo . . 1C. "W. N. 328 

2. Eight of owner to su© 

Assignee — Per Fuacoce, 0. J., and Maakby, 
J. — An order under a. 20 of the Insolvency Act does 
not prevent the orniep of tho property which is tho 
subject of the order from suing tho Assignee to 
establish his right to it. Baklow r. CocniwKB 

2 B. B. O. C. 68 

3. Order to deUvor property 

to the Odleial Assignee — Jurtsdichan cf In- 
eolient Court. The Insolvent Court has a ducre. 
tionary poncr unders. 20of the Insolvency Act, 
to order any person who has the possession of 
or has under his power or control, any property of 


4. ~ Juriadiction- 

Ftr Nobsiak, J. (Paitl, J., dissenting) — ^Tho Insoh 
vent Court has power under s. 20 of 11 and 12 Met, 
c. 21, to order any person who is in possession of, os 


“7 B. iTr 74 ; “16 W. E. O. C. 16 


■ CASES. ( C721 ) 

HTSOLVENOT'ACT (11 & 12 Viet., o. 21) 

— totdd. 

, 6. 26— conciif. 

6. Question oj dis» 

puttd uHe — Voluntary eonveyances—^tat. 13 Ehz., 
e. S, Where an order had been made under s. 20 


with under tho 2l5th section of the Insolvency Act, 
as It involved difficult questions of title. In the 
matter o{ Umbica Nukduic Biswas 

I. !>. E. 8 Calc. 434 : 1 a L. B. 561 

BB. 20, 27 — Juriiiiclion of the 
Jnsehent Court outside the Sombay Presidency-^ 
Person in wssession of Insohent's j/roperty tan he 
directed to hand it oter to the OJfUial Atsiynee, Tho 
Court for the relief of Insolvent debtors sitting 


I. Ir. E. 82 Bom. 188 

BS. 20 and BQ^CorisIruelion, 

The words ** and it shall bo also lawful for 
the Court, on thoso or any other occasions, ** 
in a. 36 of the Insolvent Debtors Act (11 and 
12 Vict., 0. 21), ate intended to receive a very 
wide application, and tho Court has power to 
proceed under this section as soon as thero is an 
insolvent. Under s. 2G of tho same Act, no rule 
should bo granted except on the application of tlie 


— 8. 27. 8 

See Iasolvzscy — P aopruTY acqcieed 
AFTZ n Vestixo OHDEn. 

I..I 1 . E, 19 Bom. 232 

— 88. 28 and 29. 

See Biont or ^Spit— O mciic. As'ic mi. 

LIaE. 11 Bom. 620 
lAE.14r.A,lil 

5 «VaeiA 5 CE between Plei&I'O 
PSOOf— SfECIAL CAbt — 

L Ia B. H Ben. 620 


VOL. II. 
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DIGHST OF CASES. 


««=12Viot,c. 21) I INSOI^BNCr ACT (U & 12 Viot., o. 21) 


s. 29_Buit by Official As- 
signee — Leait of Court to «ue — Leavt nunc pro 

tuvr Cntti Pr<.^n^^ rp- i*-_ X . , ^ 


S. 31 — concld. 

ry^-T—z Proceedings "in aid of”— 

L^/mA Courl~PubUc acaminalion—Proctdare. 
Where Bomo of the partners of a firm had filed 
their i^tJtion in insolvencyin Calcuttaandothers 
had been _ adjudicated bankrupt in England, 
in the msolrcncy proceedings in Calcutta an 
been made that such proceedings should 
be IQ aid of and auxiliary to ” the bankrnptcy 
pr^dings. BeU. that the Trustee in Bankruptcy 
and u.j t.. ... T. , ^ 


. — Suit by oguial 

Aas\gnto—Ltave to sue— Prnchee. It is not neces- 
eary for the Assignee to obtain the leave of tho Court 
before commencing an action ; the absence of auch i 
^emission is matter of objection only betii-een the 
^slgnee and the Court of Bankruptcy, and not 
between the Assignee and the other party to the 
amt. In re Latapxe . , . Cor. 4 


S. Special and ordinary juris- 

diction of High Court in insolyency — Order 
of Inaolvenl Court— Suit— Limitation Act IXVof 

tOTO\ tr «.* ynn m rr- i r. , ' ' 


See an<<,ss.7AKD30. 

r——— Liability for costs of unsuccess- 
of Sale 
interested ’’^Deponent of an afft- 
davit. A sale of property forming portion of the 
estate of certam insolvent debtors having been 
authorued by the Court, the Official Assignee moved 
to set It aside, relying la support of his apph. 
cation on affidavits which had^been filed in Court 
and in which tho deponents alleged that the pro- 
porty was worth a great deal more thin the price at 
Which the sale had been authorued The Court 
having dismissed the motion, and ordered the 
de^nents to pay the costs of the Official Assignee 
and the purchasers; Beld, that the deponents 
Midd not bo made liable for costs, and that Rule 
of tho Bankruptcy Rules of December 1848 
did not apply to such a case. The deponeots 
were not ‘persons interested in the insolvent’s 
estate, nor could they be said to have ” applied *’ 
or appeared on an application. Tho Official 
Assignee should be made hable for the costs of such 
an unsuccessful application, he being left to take 
^ch steps as might be necessary to indemnify 
himself. Ramakna Naidu v. BaimiAYYi Chstti 
I.I1. R. 23 Mad. 20 

e ^ Official As- 

(^ouTt— Power of Court to 


Insolvency Court is a judgment of the High Court 
and a suit based upon such judgment is maintain- 
able. Altermonei/ Dossee v. hurry Doss Butt, I, L. 
R. 7 Cede. 74, followed. Amcooi Paa’SU) Bairzs- 
JSB V. Nofio Kisbobe Rot ( 1005 ) 

' I. li. B. 33 Calc. 560 

8. 02— Aminyemenf for etifbWi’on 

of indigo and manajemmt of factories for benefit of 
creditors. T & Co , a firm in Calcutta, the mort. 
gagees of certain indigo factories and crops, mort- 
gaged them to the A Bank, the Bank stipulating to 
make advances for the cultivation and manufacture 
of'the indigo in consideration of the mortgage. 
T & Co., became insolvent, and the Bank wont into 
liquidation, and a provisional hquidator was 


notice, and allow the Official Assignee to make such 
an arrangement as being one by which the interest 
of the creditors would bo best consulted ; the right 
to hold tho produce of the factories to be to such 
extent only os the interest in them which bolongod 
to the insolvents, and was veatoJ in the Official 
Assignee, enabled him to vivo. In Ibe of 

TooMAa&Co. , . 1 Ini Jur.IT. S. S5-i 

B. 36— 

See ante, ss. 26 A^rn 36. 

See PiiACTiCB— C ivil Cases— Copvs^ 
L lu B. 29 Calc. 60 
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IT^50LVE^*CV ACT 01 & 12 Vlct, e. 21) | IKBOLVENCY ACT 01 &13 VIct, r| 31) 

' (wuj. I — (mlf. 


1. t. 80— rnwtleo — Connuf A 

(n'm %Wto U Kn 

uTi'Irr •. •I'l n( 1 1 «n>) IS Wi.. c, SI. m rntitl~! to I»^ 

rrpiT«rnl/>l liy In r^tur rf Nm.tT- 

«oncK IV1M ‘ . . . 11 B. Lk. XL Ap. 33 


B. 30— om</. 

l/^Ti» ^»n(nHo Ih*' Orfi'-ul tjnJw 

£.• pf ih** Hul'^ pf Ui" In*oIrent Court to 
•MtTnl n niit without fwyin; Conrt-f<^ IltiuLAL 
J'Cti. r SmiLLEJi 7 B. Iii R. Ap, 61 


2. Prarii't — tlijM 

cf intnxnii »it»n»7ioti/'l vni'r 0 . l/ytipf<rrjr Jy roan*'/ 
A witnrai rTimmon<a! for c*»tnin»tion umlrr ». 31I of 
iho Invilmicy Act i< not rntitloil, *1 of njlit.to l»n 
rcprrwTitril l>y counwL Th'* •U»*n'l*nr «3 of coun*'’! 
on hi* l>ch»lf 1* n m»ttcr of prnrtirc to bo •'•tlW hy 
Iho JuJp* Bt hU di«CTtlion. in W< noHrr 0/ tV 
fyrlttion cl Ncji*tr Ke**owji 

I. L. XL 3 Bobl 270 

3. • SnmmoKt la 
intpfrml an./ cttAilort—Ptarlkt. An applir«Ilon 
for B rummoni to innolrrnt Bn<! Iho prtftianini* 
creditor* to be eumino) with reference to the debt 
on which the ln*oIrmey htd been Btlju'hcBtrd 
rhouid bo made to the Commi*«!nner. /n rr KitonA 
llrx .... Ind, Jur. If. 8. 42 

4. I — Ftu\ prfifion— 

JProeli^c— ^ui< // cflMinnlliulo, Bambiy. UtU, 
that Hule 14 of the Inwilrent Court at liombay, 
roquirin; a apccUl arplication on aflidaTit and 
nolieo to oppenms crediton before a fredi petition 
can bo Cl^ haa reference to a diimiAul upon 
bearing, and not to the ea*e of a petition diimlsaed 
under Rule 10. In rt lla.'ieKii FnAuii 

3 Bom. O. C. 107 

6. - Arf/oumm'nt— 

JUnw ef »fi»o/renl— rrotedion order. An adjourn* 
xnent on the ground that tho Insolvent is unablo to 
attend the Court by reason of ill-hcAltli will only bo 
granted when the insolvent enjoys the benefit of tho 
Court’s order granting him personal protection. 
In re Onorroo Ciiccx Rov Bourko, Iob. 3 
6. — DeaA of imoU 

vmt—AbaieTTunt— Effect of death <n vesting order. 
The death of an Insolvent before obtaining tliis 


0. Final dircharye 

•rhfrr tntJrrnt •* up! jv-f'erwl/y preirnt in Courf— 
Aptant fffliininj ahifner-^Jppaiilton to final dis- 
that-jf. An insolvent who has obtaine>l a riilo ni»i 
for hf* final dischsrg". but who ts not person-iIIy 
present In Court on the relumof th" rule, is entitled, 
whiTo no one appesrs to propose tho rule, to have 
tho nilo ms'lis airsointe on hu putting in a tuQicient 
afSiIavit cinlaining his absence. In re Fox 

I.Ii.B.13 Calc. 67 

10. - — ' ' - Order to examine 

tnlnrtrr* itfutrr s. SS — Ihreocery of tnrolcent's pro- 
perty— ttofiA fide ttp\iU3r—FTaci\ce—~Cond\iet of 


benefit to the eredvtote or estate, anil Is not merely 


property of tho Insolvent whicli might bo mado 



7. Alalemmt of 

eutl — Death of party iiutitutiny proceedings — Re- 
presentative, Proceedings in the Insolvent Court 
do not necessarily abate by tho death of tho party 


opphcaut'not being a creditor, and tho Official 


vmci, uuuei a. i>u, u ii. bkuuu aiuiie. luu iu>.i, 


d . _ ■ . ■ 

Jamn Fbasas. ‘ Rimzak An v. Janki Prasad 
8 B. L. R. 119 

8. Rules of Insol- 

Kent Court— Jfufe 25— Leave to defend suit wUhoul 
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INSOLVENCY ACT (11 & 12 Viet., c. 21) 
— confef. 

1. 8. 29 — Suit by Official As- 

signee — Leaie of Court to sue — Leave nunc pro 


from the Court Should, however, the Official As- 
signee bring prosecute, or defend any such action 
without leave first obtained from the Court, he will 


INSOLVENCY ACT (11 is 12 Viet., c. 21) 
-—Conti. 

s. 31 — concld. 

2. Proceedings “in aid of” — 

EnglUh Court — Public examination — Pftxedure. 
Where some of the partners of a firm had filed 
their petition in insolvencyin Calcuttaandothers 
had been adjudicated bankrupt m England, 
.and in the insolvency proceedmgs in Calcutta an 
order had been made that such proceedings should 
bo “ In aid of and aunliary to ” the bankruptcy 
proceedings. Held, that the Trustee in Bankruptcy 


2. Suit by Official 

Assiynee — Leave to sue — Practice. It is not neces- 
sary for the Assignee to obtain the leave of the Court 
before commencing an action : the absence of anch 
permission is matter of objection only between the 
Assignee and the Court of Bankruptcy, and not 
between the Assignee aad the other party to the 
suit. In re LaTAPiE . . . Cor. 4 

8. 30— 

See cn(e,8S.7a5s SO. 

' Llabili^ for costs of uuauceess- 

ful motioa— BunErup/cy Ridti of ISiS, Rule 


a Special and ordinary juris- 

diction of High Court in insolvency— Orifer 
of Insolvent Court — Suit^IAmitation Act {XV of 
JB77),Seh IJ,ATt. 122. The High Court exercises 
the ^wers of an InsoIvent^Couit under spceiaj 


I. L. R.’l3 Bom. 510, followed. An order ^ the 


and in which the deponents alleged that the pro- 
perty was worth a great deal more than the price at 
which the sale had been authorized. The Court 
having dismissed the motion, and ordered the 
deponents to pay the costs of the Official Assignee 
and the purchasers : ’ Heli, that the deponents 
could not bo made liable for costs, and that Rale 
KXV of the Bankruptcy Rules of December 1848 
did not apply to such a case. The deponents 
Were not “ persons interested in the insolvent’s 


I-Xi. K 33UaiU‘Uuu 

_B. 32— Arronyemenl for ealfiwh'on 

of indigo and management of factories for benefit of 
^editors. T & C?o , a firm m Calcutta, the mort- 
eacees of certain indigo factories and crops, mort- 
• . . -.* 1 .. « PanV Rtmiilatini? to 


1. a, 31 — Sale by Official As. 


convenient speed. The sanction of the Court to the 
Bale is not necessary. S. 31 of the In^an Insol- 
vency Act does not vest the Court with power to 
Bet aside a completed sale. Woonwalla v . Ma(V 
LEOD (lOOC) . . L L. B, SO Bom. 616 


terest 

right 

ingod 

♦ • . . Bciai 




— B. 36— 

See anU, 8S. 26 ajJD 
.See Practice — C mt 


36. 

Cases— C opvSEU 

L. B. 39 Calc. 60 
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mc.rs'T or c.\si^ 


( 87M ) 


HreO^ENCY ACT ai & 12 VlcL,c. 21j 

1. a. 30— Practice — C obh**/ A | 

l<» i »-.n frnn «honi i« to lw» tAVrn ' 

an W«. 3*>of 11 ••>! IS Vift.,c. SI, to !»• I 

>'ntr«l Itt rminvt. /» lA/ r<l Xoi.IT. 

, . . It B, Ii. R. Ap. 33 


INBOtVETTCr ACT 01 & 12 Viet., cj 31) 

— 

i. 30— ocni/. 

/*»«. rrBniril lo the ora^iAl A<«icnee ondcr 

Itiile 35 p| the I'.iiteA ot Cie In'nlrenl Gmrt to 
4!efen<l « Mil without pnyin^ Court fee«. IltlutaL 
Scic r. SritiLLta 7 B. Ii. It. Ap. 61 


2. . Pn*rt»ee— l?»yAt 

rf wit*'** iBmeionef vihfrr » 3^ hf Conm’rL 

.V witne«i ratriTnoneil for rx«mm«tion atvler •- 3A of 
tho IflvijTTocr .Art U not entitleil, of ncht.to be 
rfpr v -entol by coenwt Th- utterflAnee of co«in»el 
on bi< bch»lf i< « »n»ttCT of prwliee to bo N-ttW l»y 
the Jo<l?o H hi4 diwTftion. In tA< miittr c/ tC: 
tWiticn cl Xrp.«tT KEA40W1I 

I. L. It. 3 Bom. 270 

8, — ■ ■ - — — - ^Bnrnciu 

■ «n.f trd^lart — fVisrtxc. .An apt^icAlion 

for a nmtnoni to InKilrmt and tbo prtitionin;; 


4. ErwA prtifioa— 

rr«lK<— ^ale // of /lUofcTaf RaJ<t, liomlfO’/. JMt, 
that Itulc 14 of tho loiolrent Court at Uorabay. 
teqmrin;; • iproUl anpheation on afSiiarit aM 
ootice to oppoung creditor! before a frenh petition 
can bo filw< baa refereneo to a diimlual upon 
heaiiog. and not to tho caw of a petilioo dumtawd 
under BbIo 10. /«• re Maxe&ii Pitauit 

3 Boto. O. 0. 107 

6. ' <fd;oufnmrtit— 

JUnese ef mtoftenf— Profedion order. <Vn a<l)oum* 
meat on the ground that tho icuolrent u unable to 
attend the Court by reawn of iU-hcallh will only be 
granted when the i^lrcnt cajoya the benefit of tho 
Court’s order granting him personal protection, 
in re Ooottoo Ciiunx Bor Bonriie, Ins. 3 

6. - DeaA oj inwf- 

ivTit — A6afe>nenf — Effut of death on veellny order. 
The death of an inaolTcnt beforo obtaimng this 
discharge does not affect the right of the Official 
.Aaagnee to deal with the property of such insolvent, 
mordoca it cause the proccodmgs la such insolvency, 
so far as the Official Assignee and the creditors are 
concerned, to abate, in re Srraitau Assaji. 
Er patre SoxDaBDis Mulji . 10 Bom. 63 

7. 1 — I Ahatemenf of 

auif — Death of jwrfy inslllutinj proceedings — He- 
-presentative. Proce^ings in tho Insolvent Court 


of such deceased party, bo being interested in them, 
in fA« matter of Ram Sedak Misser. Palto v, 
Jasei Piusaii. Ramzax Au v. Janki Prasad 
6 B. L. B. 119 

8. Rules of Insol- 

(venl Courl— I?ale 25— Xeare to defend suit intAoKt 


0. ftnnl dirrharge 

erXrrt mWrrnl i» neit prnunwilfy pre>rnt in Court— 
tTpluniHj aht'nee^}ppiyition to f.noldn- 
ehoryr. An inwlrmt who hat obtaiR'^I a nilo nisi 
for hi« ilnsl diwharg". hut who Is not personally 
prrwnt !« Oiurt on the Return of the rule, is entitled, 
where no one appcsri to propose the rule, to hare 
the nih' made sbwtute on hts patting in a sufficient 
affidavit explaining his absence. In re Fox 

X.Ii.B,13 Calc. 67 

10. — II. Order to eramine 

under t 55 — Discervry of inAofwit’a pro- 
periy^Rond fide trolitor — Practice— Conduct of 


benefit to the creditors or estate, and i! not merely 
madetoharau ai^ annoy tho persons propoe^ to 



uruer, uuuer a uu. d ii. siixm aiuue. aiut luo lad 


8x2 
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iuSOLTENCY ACr(U&:12 Viet,c- 21) 


— eontd. 

s. so — concM‘ 

conduct the examinatiou, and ordered that the 
Chartered Jlercanlile Bank should apply to the 
Official Assignee to conduct the inquiiy, and if be 
dechnecl to do so, the Bank should do it. Jn re 
AujiDCfBBOV HtsiMOy. Ex parte BajoroMiOY 
HuniBHor . . . I. li. E. 11 Bom, 61 

11. -- ■ ■■ - — - — Order for eiasnt- 

nation o/ uiineases uhere u-itnusu are de/endanti tn 
a avtt brought bu insolrent prior to hta inaohenci / — 
Practice. Oao B filed & suit agamat the three 
appeUanta C, D, and /, praying for a declaration 
that be ^va3 their partner in a certain business, etc 
G aod D filed theit written statements, and affidavits 
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for its registration within the time notified by them 
and that he would not consent to abide by the order 
which the High Court might mate on an application 
by the trustees for its advice regarding the claims of 
creditors nbo, like the plaintiS, had applied for the 
registration of their claims after such time, hut 
before the assets of the iasotrent had been distri- 
buted. The deed of trust empowered the trustees 
to distribute the assets of the insolvent after a 
certais time among the creditors who bad preferred 
their claims within that time, and declared that 
they should not be liable for such distribution to 


a creditor of the issol^'ent, obtained an order from 
the Insolvent Court under s. 3(i of the Insolvency 



inasmuch as the pUlntiS had applied for the 
regutratioD of his claim before the distribution of 
the assets, the trustees bad improperly refused to 
register it. A/ronu Nitb v. Axikt Das 
® I.I».B.5Aa7B9 

2 . Agremenl o/ 

cemmmiorh^Cearer of inferMt on ^l»«p c/ psIibVij. 


B.39. 

See Set-ott — GExrRAL Caszs. 

e C.Ii.E.204 

credit — JPeht. A “ mutual 

credit ” within the meaning of s. 3D of the Insole 
vency Act must in its nature terminate in a debt. 
MnixR t’. Hatio'al Bank or Jxdu 

I. Is, E, 10 Ca)c,a4e 

X — 8. 40 — Assignment to insateea for 

benefit of creditors — AVhee to creditors to register 
tiama — Sefueal of tnaUea to regiaUr claim -pTt' 
ferred after time — Cause of action. The creditor of 


interest, and was fined at a high rate, i“u 

debtor was expected to obtain the lease of * 
and to derive large profits therefrom. Xlie debtor 
filed Ills petition in the Insolvency Court on 1st 
September ISS4. ffeK that the creditor was not 
cufif/evl to & dividend in respect of commission 
claimed to have accrued duo after that date 

SUBBABAVALCr f. ROWtASDSOS 

I.Ii, S. 14 Mad. 133 

3. - Proof of claim— Guiny up 

stcunfV'^Efalisaliart of accuri/p. lalS'O the firm 
of iS Jf* Co., of Calcutta, authorized A, of the 
firm of C fid. Co. also of Calcutta, to mdentfor 
them for iron Iroio England. In pursuance of such 
authority. G N A Co., ordered through their 


t'o-tinlavD-arwiiiV n ^ 

■ e were dulv accepted by A ilf <t Co , ^d 


qneutly botii o JI <i: uo v. . n,nu<li. 

^I'tions in the Insolient Court, Ca the 

catod insolvent In the schedule of 
Bank was voscrted as a crcditorinrc po 
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B. 40— 

trfcr»»f\ian (<>t \\'h»'T\ th»* U’U vi 

r»fh*nr*« l«»tn" «Iuf. th'^j »Tn* «!uty for 

;<*ifnrt5l to Ihr aorptor* Iml wm* dUhonouml 
an! f>fotr»tnl liv tha lUnV for non-pajm'-nt, an*! 
on rorh non mjmfnt Iho ItanV aoVl ih" ahipmml 
of iron for which it hcM the InlN of l**)in;r. aM 
roaliio.1 ihr rim of Ill0.073-ll-fi. Th** Iftnk 
claimoil to p^rc for thp »holr amount in Ihr 
►cholule ar»m>l the r«tale of t** M A Cok Utti, 
that the lUnV wa* only cnlitleif to protc for ao 
tanch a« va« tluc to it on tho I't'.la ofrschan^ 
aft/T lioluctinc the amount re.ilizo! l>y the aaVof 
the iron. In the nryum«taneea of the ra«e, C X <1 
Co. were intorr^leil in the ahipraent of fnm aa well 
aa .S M «(• Co ,arwl thmfore there waa nooVi^tinn 
on the Ihnk to p»T up the aeeunt.t l-efore 
ita claim, but it misht hare pwrol for the whole 
amount the tleht an<I rttainral the aecunty. In 
l\t mniUrci SiUB Ciu'CDtu MitucR 

8S.I..n.30 

4. . Proo/ o/ cf.iim 

~—Ihr\1t%4 flfrc'j'fy efcrf'jrof. A claim waa ma<le 
«?ain«t the e«lA«fl of an inaoUcnl in reaped of 
eertain lnil* of exehanp* on which tlirHemla ha<l 
Ixen «leclarf*l In fa rout of the prr^nt claimant by 
the OfTieial .\*aifmec on the c«talea of two other 
ln*oI\enta but which lilli of etchanre were al«o 
ineludnl in the preaent etalm. It<U, that the ^ 
dirldeni]* t]o<lare«l on the two other inaolrenciea I 
muat be Jeductcal from the amount of the claim, I 
t!)ou;!h no payment In rc-apoct of the «l»%Men«la ' 
declaml had Ccen actually made. Inih»n/iUtfcl 
Tabkc Pjttab . . . 8 B. L. II. U8 

5. S2 n”<f 33 I'lVf. 

•t, 71 (/ianlru;<fcy A(t, Proof of cfoiwi— 

Jlreaehofconlrad—Vriliijuidafiddtimojtt. A claim I 
for unti(]uidatc(l Jamaica ariain" out of a breach of I 


e. Proof of d/btf — 


•doefl not form part. In the mnlter of Vahdalaca 
Cbabbi , > . , L la B. 2 Had. 18 

7, Proof of dnim. 

•On the 25th June 1874, A, the father of B, having 
Anortgaged the factory X to jS <b Co , to secure re> 


IKBOLVEN'CY ACT (U & 12 Vlct, c. 21) 
B. 40— renlf. 

pajtwnt of !ll2.t*f>0 adeanee»l, die«i on the 
7lh f^ptemlicr IH7f. learing a will whereby he 
appntnlr«I hir wife C a<de executrix an>l denvn! to 
h<w factiwj* X. On the 10th Septeml>cr 187C 
anoth*w rocwljrase wai exccutctl whereby C further 
charjreil factory X with the rcpajmenl of further 
a<lrance«, an-l JJ mor1?aietl factorj- Y aa a further 
aeconty, the mnrtpire cimt lining a stipulation for 
remjment, within one month after notice of the 
Wlanco due In cxce«« of ItlC.Oi'*)' 7? became 
tnaolrcnt in July IS82. No tjetnand waa made. 
On the Slh January 1S77 a balance of 1127,552 
temainetl ilue, which, with interest up to July I8S2 
waa increa««i to 1112,551, The liquidatora of 
•S d Co, who had in the meantime diMoIrcd 


aiiei iiaiuiiig or guing cront lui me luiue ui me 
Crrt aecurity. In iht matter cf .\o men 

12 0.L.E.166 

6 . Imelvtne}/ —Proof 

of tiaim I'j rrcdi/or nyeiWt •iwofei'n/— Time tri'Mi'a 
t^ich *neh proo/ fo le tnadt—EnQliA refes «ol 
appti«ilte—Fnyt»h Banlriipiey Act, JSS3 (16 and 
47 ^•cf., r. 32). One Kabdas Keshowji became 
inaolrcnt, and filed his Mhedulo on tho 22nd July, 
1895. In tbo Khedulo ono Jehangir Hormasji 
Mody was cntcrc^l aa a creditor for {^1,600 lie, 


declared and paid, bu^ no claim on behalf of the 
deceased Jehangir irormaaji Mody was sent in by 
hh executors. Subsequently tho executors put in 


was luu laiu , luai. uiiuei s. •tu ui luu iiiuiaii iiisul* 
ven^y Act the rules framed under tho English 
Banlcniptcy Act of 1883 were applicable to India 
aiHl that under these rules (Rule Ko. 230) the 
applicants should hare appealed, against his 
order disallowing the claim, Avithin twenty-one 


tho Commissioner in Insolvency. In re Kalihas 
KBsnowji (1002) . I. Ij. B. 26 Som, 623 

8. Sale of mortgaged property 

—3S and S3 ricf., c. 71 {Banlruptcy Act, 1S69}— 
Jttdea 78 to 81. The insolycnts ffled their petition 
on 17tb March 1873, and obtained their mal dis- 
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cbai^ on 2nd September 1873. After their dis- 
charge, a creditor, to whom they had mortgaged 
certain property, made an application for the 
of the mortgaged properties, and the petitioner 
prayed for an order for an account of what was 
doe on the mortgage, and for a sale rindcr the 
conduct of the Official Assignee ; that he should 
he at liberty to hid and eel oS the amount of the 


remaining balance The Court ordered the aale 
to ho made as prayed in the petition, the Official 
Assignee to reserve a price on the property, and 
duly advertise it for sale ; i! not sold by public 
auction, application should bo made to the Court 
by the Official Assignee for leave to sell by priiate 
contract, in <Ae malUr of Howard Brothers 
13 B. L. R. Ap. d 
10. Diatributioti of assets— Cre- 

ditor taking lentfil of properl;/ tchtch does not patsto 
Assignee. The principle that onecreditor shall not 
take a part of the fund uhlch otherwise uould 
have been available for the payment of all the 
ereditora, and at the same timo be allowed to come 
in pari pasfu with the other creators lor s&tisUcthn 


2 filvK/. ^ ix. boU 
IL Surplus after pay- 

ing creditors in full — Interest on debts — A’ofure of 
debts on ukich interest is jnyaUe. If the estate is 
more than sufficient to pay the Creditors twenty 


bear interest by the contract of the parties, either 
express or implied ; not upon judgments or any 
other debts with resjwct to which interest could 
only bo recovered qua damages, in the matter of 
MacCleas ... 1 Mad. 220 cote 

8. 42 — Preferential claims — Costs 

— European arsistanls and native uorimen of tnsol- 
tent firm The application for payment under 
8. 42 of the Insolvency Act must bo taken to imply 
consent to a dissolution of the contract of somce 
by the filing of the petition. Claims, therefore, by 
servants of an Insolvent firm only allowed uptodate 
of insolvency, not to the end of the month. Ciaim 
of servant who had left insolvent’s service before 
date of Insolvency allowed, but only for so much 
as accrued duo to him within the six months previ- 
ous to insolvency. Sum ag.*ced to bo paid to an 
assistant at extra salary or remuneration for mak- 
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fng Up insovent's statement to bo laid before the 
creditors, disallowed. Costs of the apphcations 
allowed out of the estate. One claimant was 
manager of the insolvent’s bu'iiness at Simla on a 
salary of 11350 per month, up to 11th April 1867, 
when one of the partners wrote to him promising' 
him commission to make his salary up to 11500. 
During the six months previous to the insolvency he 
had received 113,100, being more than the salary 
claimed for six months. Claim disallowed. In the 
matter of Parice Pittah & Co. 

6 B. L. R. Ap. 144 

■ 8. 44 — Expunging jiames of creditors 

from schedule — Omission to claim dividend — Offi- 
cial Assignee a trustee for creditors admitted in 
schedule. The applicant was a creditor of the insol- 
vents, who fifed their schedule in Bombay in Juty 
1868. The schedule contained the names of twenty- 
six Creditor®, twenty of whom were residents in 
Karachi and six in Multan. The debts amounted 
in the aggregate to R51,818'13, and were all 


utiiaiiiuu luvii personal ULscuaige m fuaiwu 
Since the date of the insolvency, one dividend had 
been declared, vis , dividend of one per cent, 
in 1870. Onlv one creditor had appbea fw and 
received that illvidend. On the 5th July 1886, the 
applicant for the first time apphed for a dividend 
on hU claim Ho was then, after so long a time 
unable to adduce any proof in hu own possession 


. • » — »- t. hy they 

lungcd 

urging 


Assignee lioius ui« asseiai'i 

for all tho creditors admitted on the insolvent s 
schedule, whether or not they have actually proved 
Heir cWn>». /» re Bom. 342 

46— JFindin^ up of eornpany— 


Payment of servants' 
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nfSOLVENCV ACT (11& 12 Viet, e. 21) 

— <CT*U. 

• t. AO—twld. 


tW tnafirr rf |i» ('ovr t^lr« Art, c/ fX' 

ACTLA AMJ MA«TrR*<»H ' H*^K 

1 Ind. Jur. N. B. 230, 362 

r,t}t f" J* V>* rnetl'T tf t\t r»m-iT* Fttim Tro 
A.«v>a»T7c"« . . . 2 Ind. jQr. If. 8. 17 

1. ' ■. 47— Personal dlfchar^o— 

L*al/ijity rf to |•^y i»wi‘ 

trni/f»»>'7 •;* rf txrny.tt, — .tff, IfCC, 
r$ 10f>- An irpxltril a bolcitr ni tharr* in 
}oint-»1ock company on the JUt of M»v ISMS, 
obtainM li« jcrronal nrxJfr *, 4» of t). 

lnK>^TTn^ IWton* Ad. l.« Ti»mo »Ull nMvnnnt 
on the rcp»trt of iKc to mianr, lie OfT-cial Awicntc 
not haurc tlrclM to uLc if.r iharr*. 71i» com- 
pany • tulAcqtcnlly (on tfi** 13lh of Apnl IhfiT) 
ordered lo l<* aourxl tij*. //fW. that the Jd»< Iter l*» 
fulilitr In ]4r c*ll* on ihr »Iiarr« (till continunt. 
not«rtKilar>dins hi* jrrroral diwharpr. in tt 
MtrcAjrnL* Otprr axe A««ocjAUO’t 

DAMASEAit'a Ca 58 . . 8 Bom. 0. 0. 117 

2 . B8. 47, 60 and 73 — Ordtr 

of yecAonaf rfi'cAafyr— # laafi/y c/ ofrfcr— /Voce- 
dmr*. An order un'Icr «. 47 ni the Indian ln»ol* 
wreyAet (fut. 11 an«l 15 Viet., c. 21) for the 
final di*ehaige cf an inrolrent once irnnted cannat 
be *et tiidr tieept u\on the RrounUa fpceiGol m 
a M of that Act. 'Jho only eourw open to an 
orfwins etf»l«tor w to appeal apainst the onfer 
ttDder a 73 In n lUYaniui SABvrctuso. Ex 


— BB. 47 and 60— Offonco tmder a. 
60 a crlmizial offonco— cf.e»v'< ^ 

frornrd lo nutlaifi coxt-iriion and ccB/cnff— Opporinjr 
eredtlor—OiwnJt of oppof'fioB thgvld be tlcleJ 
in dear term* — J’melict — iVeccdure, Inaotients 
vrero, found guilty, uniicr a 60 of the Indian 
InMlreccy Act, tf njlfully prcrenling or purposely 
rrithholdiDg the production of certain papers 
relating to ibrir aflairi, and sentenced to three 
months’ imprisoninent. flrW, that the precew^ngs, 
so far as they resulted In imprisonment, amount- 
ed to a criminal care. JJtId, further, following 
Ex jarte Van Sandnu, 1 Phillip* 4iS, 4h7t that 
“in all criminal cases it is necessary that there 
should he a charge, a finding and a conTietion, as a 
foundation for the sentence ’’} and that, as there 
was no charge, the order for imprisonment was 
wrongly made. S. 47 of the losolrent Act proridee 
the machinery by which the ground* of opposition 
to a debtor's discharge may be inquired into and 
precisely defined ficforo the hearing. In te Val- 
LABUDAS Jatraai (1003) I, la B. 27 Bom. 894 
8.‘49. 

See Civil Pkocedurk Cod*, 1832, s. 244 
— Parties to St'rr 

I. L. B. 7 All. 762 
• Eight of Official 
Aengnte to te made yarly to, or apply in, a shiI 


l•■•rfcTa> fending rriding m/rf — Lfttff* 
I'aimf, ef. 17, The Of! rial AMignre ha* no legal 
nghlondrr the Iwotrrrcy Act to appty to lei made 
a |«rty to suits agairuii lie in’otrrnt jemlinc at the 
lime of a TO‘lirg order beirg made, nor ha* ho the 
r»»»cf, aflrr judgment ami lirerco hare hern 

C ronounenl In a mit sgaln-t the in*o|Trnt prior tn 
i« Testing orrler, (o get hirr»elf irade a party to 
sufh suit with a of retting a»ide the judgment 
or apjrndirg thrnfron. By a. 17 of the letters 
Patent coni titntirg the High Court, the practice of 
Ife Irrrlteni Couri (where any such parctiee is spe- 
c6c*0f pcinletl out ly the In'olttrcy Act or the 
inlealramed ondrr it) i* not afTecled by Iheamtlga- 
tration of the Courts; am! undrr a. 49 of the 
InKlretcy Act, th* OfTrial Awignee, after Khedulo 
filrrl awl te'orr the duchargr of the inrolrcnt, may 
apply to any Court in wh'i ha suit is brought again*! 
tic ifiMlient for any debt cr demawl rdmittnl in 
the Mhrdnie. oc dtspuird as to airount only, for a 
ktayof proces* or exrcution ; but whrrc noschnlufo 
has Iwen filrd the Dfririal AMignm esnnot adopt 
that eourwe. /» tt Ilrjcr, Slossrr k. Co. Ex 
yoifrOAUiiLZ r. Brouom Bavoir. 1 Bom. 261 

8.60. 

Set Bail . . I. L. B. 17 Bom. 334 

1 . Fraudolestpraetleo in trade 

— Pouw of Court to punirft m’minAtfv- Certificate 
Tcfosed »hcre insolvent had been guilty of fraudu- 
lent practices in trade. Certificate suspended in 
tho ease of a partner at home who. though innocent 
of tho fraudulent practice*, omitted to giro notieo 
to tho parties intcnueil to be defrauded. Tho In- 
solvency Court has no power to punNh criminally 
for fraudulent pmotiocs in trade. This b left to 
the action of creditors through tho channel of tho 
criminal law. Jn re Jarssfx v. llEUsa . Cor, IS 

3. Fonishmont — Imprisonment of 

iiuofrcnton en'rninnf stVfr— jobs rninrs I'n &oolse- 
Fraudaf'wt yrrftTtnct— Frnadufrnt Irnns/rri— IVor- 
rant, tlltgably of—Coneralment of properly. S. 60 
of tbo Insolvency Act proTldes a punishment by 
way of penalty and beforo an insolvent can be 


of which b to punish should be administered as 
tbo criminal law is administcrwl, that is to say, 
specific offences should bo charged not technically 
specific in the sense of a specific form of indictment, 
but the Court and tbo insolvent and all concerned 
should know what offence tho insolvent b being 
tried for ; and tho ovidenco should bo directed to 
tho proof of that oSrnw, so that tho accused rosy 
be in a position to produco ovidenco to rebut the 
charge ol that ollence ;*and tho Judge should speci- 
fically find what oflenco tho insolvent has been 
guilty of ; and in his judgment and order and in tho 
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s. 60 — eoncld. 

warrant it should appear what the insolvent haa 
done A warrant committing an insolvency to jmI 
for ollences under e. 60 of the Insolvent Act, includ- 
ing , amongst the offences for which ho is committed 
an ofience not contained in that acction, is invalid. 
Jn ikt mailer of Bash Bedary Boy «. Bhoowak 
CmJHDER Roy . . 1. Ii. S. 17 Calo. 208 

8. Xower Burma 

Courts Act [XI of 1889), as. SO and 69, els. (6) and (c) 
~~Criminal case. A petition presented to the 
Special Court under e. 50, cl. (5), of the Lower 
Burma Courts Act, by a person considering himself 
aggrieved by an order oi the Recorder, ailing as 
Insolvency Commissioner, made under s. 60 of the 
Insolvency Act, comes, before the Special Court as 
a criminal case, and is therefore to be dealt with, 
in case of diScrence of opinion between the members 
of the Special Court, under s 69, cl. (c), of the 
Lower Burma Courts Act. The punishment 
which can bo awarded under s. 60 of the Insolvency 
Act is a punishment for eomcthing which the person 
to he punished has done, and is not indicted in 
Older to compel him to do something m the future, 
and t!io caso in which it is inflicted is therefore a 
criminal case. Bash Bekaty Boy v. Bhugtean 
Ckundtr Boy, 1. L, B. 17 Calc., 20$, followed. 
Yeo Sweb Choov V. CnARTERFt) Bank op Inota, 
Australia, aud China I. L. B. 19 Cftlo. 605 

4. 68. 60, 47— 'Patecf of Commts- 

aiot^^Adjournmenl of petition lilt exptraUon of 
imprisonment. A Commissioner setting in Insol- 
vency, while sentencing an insolvent to impn* 
sonmeot on the ceimtau side, under 5. SO of the 
Insolvent Debtors Act, bas power in addition to 
order that the further hearing of the insolvent’e 
petition be adjourned, with or without protection, 
under s. 47, beyond the expiration of such term of 
imprisonmcDt. In re Makikji Shapuiui Kaka 

6 Bom. 0.0. ei 

6 . 68.60,61 — Conduct ofineoL 

vent amounting to ofi’ences within ss. 60, 
61 — Conduct of insolvent considered with reference to 
the followiny charges filed against htm Sy opposing 
creditors, vir , rtcldess speculation ; contracting debts 
ioithout reasonable expectation of paying ihtmgmis- 
condud »n contracting debts ; coiKtalmenl of property ,* 
obtaining forbearance by false representations ; 
contracting debts by false pretences ; undue prefer- 
ence. The insolvent bad for many years earned 
on business in Bombay as a merchant. His firm 
(Messrs. B. and A Hormarji) had been estabbsbed 
in 1830 by his uncle and father. On the death 
of the latter in 1882, the insolvent was left the 
sole surviving partner, and from that time until 
his failure ho carried on the business alone. Tbe 
failure took place in April 1891 and on tbe Ist 
May 1891 ho was adjudicated an in'^olvent. His 
liahditieiwerc stated to be R47, 93,691 ; his good 
ssMts 116,13,003, and his doubtful assets 1100,014. 
His discharge was opposed by six Banks in 


DTSOLVENCY ACT (11 ds 12 Viet., e. 21) 
—contd. 


88. 60, 61 — contd. 

Bombay with which be had had dealings. The 
grounds of opposition were as follows : — (ij Reck- 
less speculation ; (ii) contracting debts without any 
reasonable expectation, at tbe time when the same 
were contracted, of paying the same ; (in) gross 
misconduct m contracting debts ; (tv) conceal- 


creditors or of giving an undue preference to 
creditors, having discharged a debt due by tbe 
insolvent. It appeared that down to tbe end of 
1889 there was nothing in the deahngs of tbe firm 
to which objection could be taken In tbe first 
half of the year 1890 the insolvent must have 
sustained heavy loss, as bis mercantile assets over 
liabilities, which on the 31st December 1889 were 
R6,W,794, were on tbe 30th Juno 1890 reduced to 
R2,20,0i2. The charges, however, against tbe in- 


of cross misconduct m contracting debts, Having no 
reasonable or probable expectation, at the time 
tX— — .-fr.Morl nf navinc them, and 


10 lakhs, anil had on hand large lonva^ contracts 
wbKb then showed a further probaWe loss. In 
that position be entered into further large specul • 
lure sSes of exchange. Hohadthen no 
whicb.to meet any loss. (i») A3_to the^fomih 
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♦lionll f»»Tmnp tlip in^rtlvpnr* jvxitiMi. t'tr It 
« M on lpr» 1 or»l iinil *rT»nr*<l th»t In th" in*^nliin«* 
tirt »tpp« ♦liniil 1 1.0 ukon »r%fn«t ih" in»'»lrpnl, nml 
lh»t hp kppp M« R(!«ir< In *fil» Thp 

hoTrrrr, »Torp lh»l hp un'lor'l'wyl hp 
w»* In piftko nn Urpo p^rmonU. I.ul th*t ho w*« lo 
J.ppp thp firm roinj llanns tint irpfk tho in«nt. 
Tcnl p»i 1 fliio on * hill In pno of tho Il«nk« 

•n<l lU“2 on rp-«lr»ft Rpoonnl, a (pw in*iznif>p*nt 
ninrnl pxpon«p« Rn'l !ll.f*X) In hl« poliritoop, %hn 
wrrr prppsrmj » lru«t-ilppJ tn lw> c«mo«l boforo tho 
crcdilnr* Tho Court »•< of opmlnn thtl tho 
ronilncl of thp fn»nlrrnl In fn»kin5 thooo |»»Tmont« 
«li(l not «mnunl In ihp ofjpnpp eh»rpprl in ihp fifth 
pronn-l of opposition, iit, ohtAinmj: fotliptr^npo 
from tho opp.»m 2 cmlitor* hy mtkinj f»l*p ro- 
pTpsontalinn lo ihoni. (r) A» to thp »itlh poun<l. 
that It xrat not rstahhshptl Onthpllth Marrh 
the invilrent In antarer to onquirip*. ht<l »«»ufeil 
the inana?er of tho Cliarteresl lUnk that hla firm 
trai fluite mun'1 an<l aolrrnt. It la-in;; then to hit 
kaoirWFC hopeW'lT ln*olrpnt. On that day tho 
nxantfpr *ecei«ed the In'olrent’a biHa for tiO.OOO 
ioT which foeurity vaa eiren, and iab*P4iupntly tho 
infolrcnt aoIJ one of hia own billa for £10.000 to the 
Bank. Tliia, howeter, waa in puMutnec of a pren. 
ons contract. The ctiJenec of the raana»pr ahoved 
that It araa beeanM of this contract, and not becau«e 
of the fal«e reprevntation of the {n<otrent. that ho 
purchaao-l the draft for £10,000. The Court was of 
opinion that the tranuetion did not come within a. 
60 . (ri) As to the serenth ground (undue pre* 
fercncc) that It was not prored. On the 16th 
Aprd 1891, tfaeday but one before the InaoIrcnt 
held a meeting of hucrcditon, hesent IlO.OOOto 
Messrs. Elliott & Sons in Ensland. That firm 
had accepted bills of the inaolrcnt which he was 
bound to take up, but the earliest did not fall 
due until the SOch May 1891. Ills practice iisd 
been to remit money a day or two before bills 
became due The Court was of opinion that 
the transaction was not an undue preference 
within S.50 It was, no doubt, a volantary ptyaeat. 
but it was not shown to be a fraudulent discharge of 
a debt within the section. A mere Toluntary pay* I 
ment of a debt is not within the purview of the I 


mere fact.of a voluntary payment, fraud of a peoal 
nature cannot be inferred. Here nothmg more was 
proved than a voluntary payment by a man m in* 


intent of giving an undue preference. AVbere an 
undue preference u made penal, the Court most 
be satisfied that the guilty intention necessary to 


■ 1N80LVENCY ACT (11 & 12 Viet., c. 21) 
font I. 

B8, 60, 61 — cone//. 

conslUiit/ the odenre existed In th« mind of the 
Insolvent, and oiijhl not to a«<umo it unless the 
rircumtUncPs point to no oth^r pmbshio condo* 
slon. The fpleasp by an ln*olrcnl of a «lebt duo to 
him snthoHt rpeelving niym^nt wool 1 undoubtedly 
fall within the scop>* of s. 60 of the Insolvent .\ct. 
/a mi»'f cf IfoiiMtui Annrsm IfoRMiiui 
I. Ij. R. 17 Bom- 313 

*.6L 

Stt AnntST— CivtL Arrest. 

I.I 1 .R. 13 Mod. 160 

1. . ■ ■ Ground for deferring per* 

sonnl diteharge-^.ETppci'iiion tf j*iytny dtbu 
The wonis in a. 6I of the Insolvent Act rrlatlng 
todebtacontraeted—" without hsving any rcsoa* 
able or probsbto expectation at the time wFicn coo* 
tractcl of psymg them ” — xrc pointed, not at the 
case of a msn who incurs a debt knowing that he 
cannot pay his debts generally, but at that of a man 
who incurs a debt knowing that he cannot repay 
that debt. The words tn the same section—** if it 
shall appear that tho insolvent’s whole debts so 


all tho debts contractc^l for somo years past; and 
under the circumstances of tho case afford ground 
not for excepting any specified debt under s. 61, 
but for deferring the discharge under s. 47. In 
tht matitr of the pelitlon of CowiE 

I. L R. 8 Calc. 70 I 7 0. L. R. 19 


against the insolvent.* /n re JUschabji HiBJt 
REaDnoKEV . . 6 Bom. 0. 0. 65 

4. — — S8. 61, 47— Discharge except as 

lo one debt — Commtifof on one debt to prison. By 
an order made under the provisions of 11 & 12 



( 6741 ) 


DIGESZ Op CASES. 


ACT (U&ia viet, e.ai) 


( 5742 ) 


ss. 6l, 47 — eontd. 


^charge aa to all tho debts 
debt sAedale, save and eicept the 

th.l ;i, • creditor, and as to sneh debt 

shonid be entitled to be difT 
s^“oftb^ “ cnstodr at the 

®“ Months, and it rras 
further orfered that the insolvent bo committed 
fo' sin months. 

aew, that the order of ccicimttal rras within the 
^5" ”• 51 of 11 & 

.... I.Z.B. 8 iraA 97 
Personal discharge— .dp^iifo- 


ur^y^OY ACT m & 12 Vi=t.. c. 21>. 


as. 5 Z 47 — coacii. 

V- Chartrrei J/fTCflnti7« Bank, /. L. R. 8 Mad 97 

overreled. SAJmurmi r, P^T & ^ ’ 

ZL.E.13 Mai 160 


jrersonai Oiscnarge— .dnrfiVn. 

iw/Z/T d>schaTg(~D,3charfft at 

todelh dut to a rarfievlar crrd.fcf— pfosB«t„e 
Msolvcnt for 

personal d icharge. Ore creditor opposed. It 
appeared that thct creditor lent moa^ to the 
‘ * mortgage on fal.^e representations 

made by the insolvent to him Ko decree had 
Thi* creditor on his mottcage. 

b?deaT«vfh^^^i^‘" insoKSit 

^dealtMth nnder «. 61 of the Insolvent Act. 

obtflJn^ i^^ ^ be made when the creditor had 
nnM d«ree. and was m a position to apply at 
on« for the arrest of the msolveat, which wisnot 
was 

personal discharge asrejrai^ all 
creditors except the opposing creditor; that the 
Court had no power under a. 61 to order immediate 
commitment of the insolvent, inasmuch as the 
opposing creditor had not placed himself lo a 
c^culion against the insolvent, 
i * prospective 

order that, with regard to the debt due to the 

OPPOSI"" *1.,. 1 — 

to ms 
have b 

for th . .. ' 

debt be satuneil out ot the proceeds of sale 
ot the mort^ged properties or otherwfae, whether 
the effect of such payment would be to relieve 
the insolvent from the penalty prescribed by g. 51 . 
la th‘. mitliT of SaiiAT Kraias Sns 

Z II.B.Q6 Calc. 873 
4 O. ‘WT. N-. 32 


„„ 'f?~^'"^*^'c5«s-Procnce— Order 
The insolvent 

Jannar^ f^rx “,.l>ccember 1865, and in 
“Ppbeation for his per- 
he wasordewdtfbe 

nnSl^r^ ?rf his discharge 

oi V S! *he Indian Insolvency Act (Stat. 
Term ^cn he had completed the 

term of his nr pijscntr ent, he left Bombay, and went 
V “-turafely settled at Aligarh m the 

^orth'Best Provinces. In Angurt I8S6. the 
Official Assignee was informed that the insolvent 
was possessed of landed property at Aligarh, and 
also considerable moveable property. On the 25lb 
August 16SC, the OfBcial Assignee obtained a rule 
»M»» calling on the insolvent to show cause why be 
should not hand over all this property to the Ofiicial 
.^signee for the payment of creditors. On the 10th 
August 1887, an order uas made by the Insolvent 
wuder s. 5S of the lDsolvetcyAct(Stai.ll& 
*ict^ c^21) directing the insolvent to apptts 

iui.> oiuii, auu vuiueuaeu luai me «.A>uik 
had no greater powers than those posse&'ed by 
the High Coort, and conseijuently could not order 
the attendance of any person resident more than 
two hundred miles from Bombay. Btld, that the 
Insolvent Court had jurisdiction to make the 
order, in re CowASJi Ookekji 

I.Z.B.13 Bom..U4 

SB. 60 and ^7 — Order of di'stAarye, 


r-7 to jaU-Cowu,.,- 

«wer .0 iMoliency, paver of. The Commis- 
eioner m Insolvency committed an insolvent 
to jail by an order under a. 61 ot the Insolvent 
Act, held by the Fuff Bench, that an order 
^de under s o\ of the Insolvent Act is a final 
in Insolvency has 
msol^n^to“"'^^ comiit an 

msoiient to jaJ bnt must leave the excenieri 

medies for the tune mentioned in the order. IViapa 


58. 6tf ana yrtfer 0} diitAaryr, 

Effeet of — Initrtsl receimf after order of di«c^arye 
hy O^cial Assignee. Under a vesting order, 
an insolvent’s estate became vested in the Official 
Assignee, who paid the scheduled creditors the- 
principal of their debts. A discharging order was 
then made under b. 59 of the Insolvent Debtors Act 
(11 Vict,, c. 21). At the date of such order the 
Official Assignee had 11143.1 8 to the credit of the 
insolvent’s estate. Ho subsequently received the 
interest on certain securities which had been be- 
queathed to the iiuiolTent for his life before the date 
of the vesting order. Held, that the discharging 
order did not make the vesting order rqid, nor ss 
regarded the alate vested in the Official Assignee did 
itrevest immediately the right of property in the 
insolvent ; that creators are entitled to interest 
canyingdebts out of a surplus remaining in the 
Official Assignee’s bands after payment of the 
scheduled amount of debts; that, notwithstaudiog 
the discharging order, the Court might direct the 
RI43.1.S and the interest subsequently received, 
to bo paid to the insolvent's creditors rateably fo 
respect of interest on their debts calculated down 
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nfBOLVTKCY ACT 01 & 12 Vlct,e. 31) 

— <Tntf. 

- «s. 60 and 7— 

lo the rf thr cli»<h»rpns onlrr, »rnl lh«t tho 
IwUnrf »hmil 1 p«wj fo iho in*olrrnt or l>h trjTt^ 
•r-nUli^-r , Ihm t>>f Jnt<TrM »ul»^nfntlj' irfrirfil 
liy the Orifiil AM)»T)f«' ” ll'•lt^l<T iflcT 

p m if'rty *" witMn th<* frrunins of *. !Vi nor “ » dflil 
pnwir? dni* to tfip in»olrmt iK-forc thf* Court 
nhall h«rp »»<!<“ h« ortUr ” utthm th" ni^amnc of 
n 7 of 1 1 Wt. o 21 In (ir r"«K'f </ 1‘rREinA 

1 Mad. 317 

In V.r mrUer MjitCi.i:A5. 1 Mad. 220 note 
1. B. GO— Trader — t)i*fharyf~^*h‘ 

trqvrnl /I/ll /of dilt n<rf fKlrtr4 in »r)ntulf 1>P- 
fenJ»Til, uho h»<l tmlrn Ihf lifnffil of the In«olTrnt 
Act. «■»» »urtl fjv iilaintiO for a debt rontrartfil 
preiiouily to ht« iniolirnry. ibf drbt not haTin;; 
iiofn cnlrml in the in«il»ent'» reheilnl'' «t the t.rr® 
of hir final clivhtrpe IltU, in«olvent l«in? a 
trader, that under the proruion^ of r, f<0 of the In- 
•olreney Act, laLrn in conneelion with 6 A ft 
VIct., c. 122, the di«charjw poiwl and Talnl, 
and that aub'equently-ae^uin^l property eouM not 
t« ftttachnl for any debt diviharpwl under the 
Tfocy. JlRETT r. PcnoyEr.«TeDT 2 Hydo 1 


dam. A Mukadam is not a trader within the mean- 
ing of the In/ohent y\et, 11 A 12 Vict , c. 21. and h 
not therefore entitled to obtain a diwliarce, m the 
nature of a certificate, under a CO of that Act. 
In tht molur t/ Cowas/i Enaui 

I. Xt. Zl. 6 SoSL 1 


fl, - Ajent of contpany 

paid l/y cptnmia/ion— Tro/fer— /^reitr. The agent 
of a company or private individual ulio procurer 
and ncrirea parcels for trarumiaaon by hu em- 
ployers, or who by hw personal exertions obtains 
passengers for their dak, although ho may b© 
entrusted tnlb the receipt or pnecof oarriage, and 
is paid by commission, u not a broker or trader 
within the meaning of the Insolvent Act. In re 
Gasifbeli. . . . . S Hyde 177 

4. Tratltr—lttdijo 

pJanter—Slat. J2 and 13 Ticf. e, 106, », 65— Work- 
manthipof gcxxUorcommoditiu. An indigoplantcr 
is a “ trader ’’ within the meaning of e. CO of the 
Insolvency Act. In lAe matur tf De Momet 

L li. B. 21 Calc. 1018 

6 . Order of discharge on debta 

not in schedule. The order of dLscharge of an 
insolvent trader, under s. CO of tho Insolvent 
I>ebtors Act, operates to discharge such trader from 
all debts that could be proved in the matter of bis 
insolvency, whether they are specified in his sche- 
dule or not. Dadabu/u Nasabtakji f. IIaivikai 
S nATURJi Kara , . 7 Som. O. C, 22 

6. Effect of final discharge — 

BanlmipUy Act, 1861 — Premia m policy o/ iwnr- 
oncr. An insolvent obtained his final discharge 
ID Apil 1863 Held, that he was cot stiU Iiabli^ 


INSOLVENCY ACT (U & 12 Vict., c. 21)' 

—tonil. 

a. 00— eorey. 

ttmler the proviiionv of the Knsliih Bankrupt Act, 
IRUI, a. 16I, for the a»rerlaii>e«! valoc of certain 
permia on a policy of invuranec which he had under- 
taken. Oiur r.’Cincit , . Cor. 130 

7. — — Plea of discharge in Insol. 

trenejT— Ccm/fisy— jrindiny up— .S'uil ayaln*t con- 
Inhutcvy on lAe J} Utl — .Vt/iee — Fortiyn judgment 
—/’/«! in #Ki'l on a fortiyn judgment— Dalanee 
e^rt—FnjJuh Conpnnif* Art, 1SG2, Tlio plain. 
tifla, who Were an En2li«h joint stock company 
regiileml under the Englnh Companies Act of 
Ihd2, well (he defendant as a past member of tho 
Itank. ti}«>n a Iwilanee onler of the High Court of 
Justice in England dated 24th I'cbniary ISSl, to 
treovrr the mm of £G78 3. The bilanco order 
netted that it was made upon tho application 
of the oflielal li/pnidator of tho Bank, and that 
there had been no anpearaneo on behalf of tho 
rontnbutono. Tho difendant pleadccl (hat ho 
had not reeeivrd notice that his namo was about 
to he plactd on the list of contrihufones, or notice 
of the application of (ho official hqualator recited 
in the balance order, and ho contended that ho 
was not bound by, or liable under, that order. 
He further pleaded (and it was admitted) that the 
order forwindiny up the plaintiffs’ Bank wsaln July 
18(^. that ho had filed bis petition in Insolvency on 


and. if plcsded in the Court in England, might 
have prevented his being placed on the list of 


See Londok.Bosibav aiid MEDiTERRAirEA:r Basz . 
V, Hossiasji Pestanji , 8 Bom. O. 0. 200' 

8. . — B8. 60, 47 — Final diecharge— 

nights of opposing creditor — Grounds of opposition 
where pereonol discharge has been unihaut granted 
opposition. An opposing creditor who has 
not filed grounds of opposition to or opposed the- 
personal discharge (under a. 47 of the Insolvent 
Debtors Act) of an insolvent trader can never- 
theless come in and oppose the msolvent trader’s ap- 
pheation for his final discharge under a. fiO of 
the Act The grounds of such opposition may £n^_ 
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IN’SOLVBNCY ACT (11 & 12 Viet, e. SI) 

—eontd. 

Bs. 60, Al—condd. 


at, or that have occurred since, the time of the per- 
sonal discharge bein:; granted TheCcrart, jnconsi- 


duct With reference to the opposing creditor metely- 
Jnre PrsTASji SntPUHJi Kae.«. 

Bom. O. C. 37 

9 BS. 60, 47 and 50 — ^PeKonrf 

discharge — Subseguent enjuiry before final dttcharge. 
An insolvent, whose personal discharge has been 
opposed under s 47 of the Insolvent Act, can bo 
again opposed by the same creditor, and on the 
same grounds, when he applies for an absolute 
discharge under s. 60 The order made on the 
hearing of the petition under 8 47 of the Act can 
be used as evidence against tho insolvent when 
applying for his discharge under s <X), provided 
tbatsucb order clcarlyststestheofcncesestabhshed 
azainst the insolvent. An insolvent, by being pun- 
ished under s 60 of the Act, docs not thereby cease 
to be liable m respect of such oScaces when bo ap- 
plies for hia discharge under the COch section The 
discharge under a. CO of an insolvent who has 
already obtained bis discharge under s 47 is not 
as of course, but will depend upon the general con- 
duct of the insolvent both before and subsequent to 
his obtaining his discharge under s 47 I<* 

CooKLAWALLA .... 9 Bom. 1 

83, 60 and 81. 

SeeCojiFAsr — WisoPfo op — Geserai. 

Cases . .1. Xj. H, lO Bom. 682 

8. 62— Crown debt — Judgment-debt 

tn name of Secretary of Slate for India in Council- 
A judgment-debt due to the Secretary of State 
for India in Council, arising out of transactions at a 
public sale of opium held by tho Secretary of 
State for India in Council, is a debt in respect of 
Crown property, and therefore a “ debt doe to onr 


into the coffers of the State. Principle in .Secretory 
of Stale for India I'n Council v. Bombai/ Landing 
and Shipping Company, 5 Bom. O. C. 23, followed. 
JODAQ V. SeCKETARY OP STATE FOR ISDIA tS. 
CocxciL . . . I. Ii. B. 12 Calc, 446 


INSOLVENCY ACT (11 & 12 Viet., c. 21) 
— conid. 

1. ■ .. ss. 72, 73 — Evidence— Evidence 

not in tenting — Appeal Where the evidence has 
not been taken down in writing as provided fay a. 
72 of the Insolvent Act, the evidence cannot be 
gone into oa appeal under s. 73. In the mailer of 
ADJODHU PJI-ASAD JaIRAM GIE t'. JIlLLER 

7 B. L. E. 74 ; 15 W. E. O. C. 10 


2. Appeal— J/ode 

of eompulatioii of time for appud — rocafioft. In 
order to enable an insolvent to appeal from an 
order passcti in the matter of hia petition, notes of 
the evidence must bo taken at tho hearing by an 
officer of the CJourt. In the time allowed for ap- 
pealing the vacation is to bo computed, unless such 
time expire during the vaoif'on, in which ease 
the petition o' appeal must be presented to the 
Court or a Judge on the first day after the vaca- 
tion. In re Lakiimidas Hansraj 

6 Bom. O. C. 63 
3 ' - ■■■ Appeal — Bi-tjencei 

Jlode of recordim, In order to enable ths High 

- • ^ ^ ...j *..,p 

. 1 1 ’s 

in 
it 

nnias oi an me eviuencu ai* uie ui-»uu„ uui...W 
be rccordei by an officer of the Insolvent Court. 
In re I/tihmidns Ilantra}, S Bom 0. C. in 

substance followed. KitLiAVDAS KiRCARAit v 

TRiKAJn.Afc CoLiBHii . . ©Bom. S07 

■ — Appeal— iiwito- 

Uon — Etndcnce. Certain creditors of au insolvent 

red 

^ >eal 

, urt 


re.opeu<xi. A/uiiiig ‘ji- , **« 

evidence ivas not recorded under 8. 72, and tne 
appellant sought on appeal to use the commis- 
sioner e notes of evidence fifeii(5) that the appeal 
was not barred by limitation; (ii) that it was not 
competent to the Court to refer to the cominis- 
siooec’s notes. Abdool o. JlAHiAmn 

I. L. E. 14 Mad. 404 


B. 73. 

See Court-fees I. Ii- S. 24 Mad. 160 
See IssoLvzscY J. Ii. R. 38 Calc. 613 


a. 7 S—Appcal~Poiccr of cm- 

'enoner, A commissioner has no_ 


iKiioner. A commissioner nas no 
, 73 of the Insolvency Act to extend the time lor 
iTcsenting a petition of appeal 
he Insolvent Court. In re b! a 0^130 

_ J’oiccr of Com- 


■fae gomastah of an insolvent claimed to 


Set Married Women’s Property Act, 
8 8 . I. L. R. 18 Mad. 10 


I 
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( c:*: ) DIGEST or cases. 


IKBOLVENCr ACT Jll & 12 Vtct, e. 21) 

t. 7G— ton-'i. 

l,im iV^orr »ufh onlff muJc Ihr 

pnm*‘Uh nrvl am'lW mwi h**! * 

rnotK%HS<m< iir»in»t on<* //<W. tt«l th** lom- 
Tni"*i"r)rr hii<! no jxiwtt* cxrrpt Ihow* conffrml l>y 
th** Ac*. »rvl tfifTTfoir couVI not cT»nt •ppJi- 
Mtion \ y t»i'‘ OfijfUl A^inx^* •mount 

of tJir '.Jrarc Hill in U.O hatKli of H »_boull tc 
•tUffioJ «rxJ iToKfht Irio Court. /• ff KlifTT^tr 

Dji«s 3 B. I*. lU Ap. 14 

3, Ciril Proffilatt 

Covri. * 312 — ApT<f>iJ frvn Cotnmtt’ionfT of 
ttfit Court —>V«nly /or S. 312 of Act VIII 

of 1S30«U1 not apply to »p|»»l« from the oofor»®f a 
Joilpo nttinc •• • (.’onimi**ionrT of Uio In^oltcnt 
Court, llir riflit of ap]o«i U pirrn I'V t. 73 of tho 
lnv>ltTrcy Act •tyj the Court cannot jmpewoonthe 
app-lUnt a conilition that he rhall pre focunty for 
the cort* of luch an apreaL /« m/ttltr ^ Ham 
SetAS lltfJtn . . • 6 B. Ifc It. 170 


4. — Sccnrify/or cort» 

— .Yon-oppcoraafc of in«Jre»if. On an application 
forclcpf'’'.t of acctinty for wt* In an apical ty 
an la-vjlTcnt under t. 73 of the In*otrcncy Act, tn a 
caw tihcre the inrohent had Iccn ecnienecd to 
iorriionmcnt under a 30 of the Act, and It was 
(hotcB that he had aUeonded, the Court dceliiw^I 
to »aVe any order for sceimty for costs, hut refuKd 
to hear the ap{cat unless the in*otrent «« prevnt, 
Xn tht mattir (f Cnasscctuii 18 B. L. B. Ap. 10 


5, - OppoMay Cftrfi- 

tor ioitn ly tf«r/<ri«— Di«Aafy«—roic<r of Con* 
mii»ioner,toHl(Uide dutAarjt. Where an opposing 
creditor, l-ein?, iinthout any default on bis part, 
misled as to the time when an insolvent's petition 
was to come on for heann:, failed to appear when 
tbopctilion was called on, and the insolvent ob- 
tained his ili»ehargo cT ptirte, the Appellate Court, 
on the ground that the opposing creditor had been 
taken by surprise, set aside the order of discharge 
and restored the ca"o to the hoard Semite i That 
under the circumstances She Commissioner rittmg 
in insolvency had no jurisdiction to set asido the 
order of discharge. Dwabkadas Lalcbhai r 
HuiCKtVELL . . . .0 Bom, 310 


6. Appeal — Proce- 

dure-Form of petition of oppeof— Civil Procedure 
Code,e S90. Ihe proc^ure Code, as to appeals 
from orders under the Cinl Frocedore Code, Il»ii2,i3 
not made applicable by a. £90 to appeals from orders 
under the laioUcncy Act. Ko particular form is 
prescribed for petitioas of appeal under the Utter 
Act. In this case the so.called memorandum of 
appeal was held to be a good ixtitioa of appeal 
under the Act. In the matter of Bnovw 

L L. R. 12 Calc.’.620 

7, • ' ■ Appeal by insof. 

tenl^lntoltefit eontieled and ttnlevc^ to impetfon- 
ment under s. CO of the Insolieney Act — Poteer of 
Iliyh Court to admit insoftrnno tail pendiny appeal. 


IK8OI1VENCI* ACT (11 & 12 Viet, c. 21) 

— «mf/. 

B. 73.— coneV. 

Anin*nlrrnt wiv convictrrl hy the Insolvent Court 
ofanofTence under e CO of the In«olvcrey Act 
(Slat, )|A12 Viet, c Cl), ami sentencwl to im- 
pri'onBi'-nt. Umlcr a. “3 of the Act, he appealed 
agiinst the ilerLiiin of the Insolvent Court and 

s 

the ■ • • Mil. 

tn t 

A. XI. iA. A I xiLim. 334 

6. Practice — App^of 

from on e>rrfrf of adjvdiration— Responded on irrortf 
vttdmvinj from appeal— Other crofitor* alloiced to 
opf^nr in appeal ai rripondrn/t, altfovyh not 
named on the rieord—Coett of O/firtal xtieiynee. An 
Older was mvdc by the Insolvent Court adjudging 
//an insolvent on the petition of certain ot his 
creilitors // ap^nlnl against (he order the peti- 
tioning cnditors being the respondents named on 
thcieecrd. Wlien the appeal came on for hearing, 
the Mid napondents did not appr.vr, and it was 
alleged that the apiellanl bad settled with tbem, in 
onicr to induce them to withdraw from the appeal. 
Another creditor, who«o name was intho insolvent’s 
schedule, thereupon applied to be beard io tho 
appeal m support of tbo order of adjudication, 
ami U nceessa^ that bb name should bo entered 
on the record as respondent. 7bo Court granted 
tho application. Tbo Oflicial .Vsignco b entitled 
to bis costs of appearing b an appeal against 
an order of adjudieatioo. In the notler of Ilarons 
iiianouETi . . . I. Ill B. 14 Bom. 180 

0. Order of personof 

dieeharye — yinohty of order. An order under 8. 47 
of the Indian Insolvency Act (Stat. 1 1 A 13 Vict. c. 
31) for the Eoal discharge of an insolvent once 
granted cannot bo set aside except upon the 
grounds spcciGed >0 a. £0 of that Act. Tho only 
course ojicn to an opposing creditor is to appeal 
against the order under s. 73. In re DAYAiiiiAt 
Sai:crcua>o. Ex parie SOR-viui Biramji 
Tatad . . . I. li. B. 28 Bom. 474 

10. Practice— .ippeat 

hy pidtUote—PdiUort by creditor not ihduded in 
Schedule — Jurxedietion of Uiyk Court ire its xippellate 
Jurtediclion — /^iVri&utioni of Dividends. On an 
application for relief under e. 73 of the Insolvent 
Act to the High Court in its appellate jurisdiction 
by a creditor whose claim at the tune of the final 
discharge was by some inadvertence not entered 
the schedule, the insolvent, however, having 
' notice of and acknowledging the claim and 
knowing of the omissiou ; — Held, that the 
High Court, m its appellate jurisdiction, had 
jurisdiction to intervene and to order that the 




mOKST OF CASE& 


( C732 ) 


HJBrrcTiON or DocuMENra— «mtf, 

1. cmL cASJ:s-ft>v^. 

rtot nr-W M «lrfm Uni to fiimUh l}i<* ptklMilT with » 
U«l of till »M<T lli<* pUintift f>h»llh«\v 

filol hi« »Ut<‘ft)(>il. Oiiue r. KrM*^ 

& Ilrio S70 

!L - , Practice— f>/ tfor*. 

ntnf* — t»*t^eirncy r/ offiUnt — tf 
IdifT cf IftTt* rf nciits eJmiti Pro- 

tf^urt Ccw!( {Art XIV ef iSS2), «i. 13t oni 133. 
Iteforc th* Gwrt uill m^Le an ord'T urvlrr*. 133 d 


ProJuftio 


Joenmrnlf—Dixeovrry—Cifil /Voedure Colt, lSt3, 
««. J3I, If a notlc« imd'r a. 131 o( tho Civil 
Piowiluro Crtdo l>o col ftMwml an provi.lM by a. 
132 theparlyfcrUa; the irnttvlion ofttocumenu 
may /of an onlw under a. 133, on/f hia ap- 
fil cation xnnat l>e supp^rtc'] by an aRldaviU Tho 
Court hM no jurwl'clion to |>a.M an order under 
a. I 3 r,, u&leaa the pro^islons of a. 131 arottnciiy 
conrhed with. Unari r. lUu TEKanAO 

LIi.n.l4Calc.7C8 

DlflCO^ory— ^ici7 protedurt 


Code,u. 725, 725— P^«opfry<;/d««m<»t^/’o^^fll• 
natfa voinen, la a <uit brouzht by tiro Jitahih 
isncdan pinlaoa<hIn Isilira for rccotery of im. 
moTeablo yropcrty by rlaht of inheritance an onler 
wtf piMaol, under a. 123 of tho Cinl Poccduro 


and mooktear, with a liAt of their documentary 
evidence, but the affidavit and lut were considered 
dcfectite upon aevcrsl grouoJe, one ot which 
was that the affidavit ought to have been made 
by tho plaintiffs personally. Further time was 
then given to tho plaintiffs to amend these de- 
feots, and ultimately they filed an affidavit pur- 
porting to be made by them personally, iwaying 
that tho Court would have it vended in any manner 
thought proper, provided that their pardanasbini 
were not interfered with The Court, under a. 136 
of tho Code, dismissed the suit for want of pro. 
secutioD, in consequence of tho orders under e 129 
not having been compUed with, though ample 
opportunity had been given to the plaintiffs and 
no sufficient ground for non-comphaoeo had been 
shown. Iltld, ivithout going into the quesUon of 
the sufficiency or non-sufficiency of the action of 


INSrECnON OF DOOtJltENT&-confJ. 

1. CIVIL a\SES-«wti 

have cipowvl thcni«clvci under the prciitiar provU 
*ion« rf R. 136. KstlA'r liiBt r. SirDin IfusAtsr 
KtiAH . . . 1. Ii. n. 8 AIL 20B 

0- — Cind ProetduTt 
Cotf, J%77, 0. I3S — Tri-if of iituc b*lore in-iprdton 
fimninl. The Intention of a. 133 of tho C3vU 
I’foccilufe Cmlo (Act X of 1877) Is to give tho Conrt 
thepowrrof raising an<l determining an Issue for 
the eicluMve purpose of deciding tho right to dis> 
covcTT of evidence which Is to bo used at tho trial, 
and tnerefore, from tho nature of the case, before 
thishetring of the cause. It should boa rulo of 
practice that srhen an order is made under 8. 135 
of the CSvIl Proceduro Code (Act X of 1877) by 
the Judge In chambers, the suit should be set down 
forlhotnalof tho particular issue as well as of tho 
cause itself when it comes to a hearing before the 
mme Judge. AnucDDitOT Humnnov c. Vcllee. 
nnor CissDUBnoT . LZi. E. 6 Bom. 672 

0. Inspection of accounts— .Suit 

for trfon/^/ui di«miis,i7. la a suit for WTOngful dt8« 


been checked by himself while m tho compauy'B 


7. Bight of mortgagee to with. 

bold production of mortgage deed or title- 
deeds for inspection — Juit to uinid fien. 


barrassed and assigned all his immoveable estate 
to trustees for hia creditors. The trustees sued 
J D for a declaration that the immoveable property 
other than the mortgaged premises was vest^ in 
them free from any lien of the defendant ; and 
J i? in the ivrittcn statement claimed a lien on 
all the little deeds and submitted that ho was not 
bonsd (until hia clain) wassatisliod) to band them 


to produce his deoi of mort^a^e. Brattib «. 
Jerna DuHnaosi . . 5 Bom. O. C, 162 

8. Inspection of will of Hindu 

^AppIicaiionb>/ne.tlo( kin. The Oourt, mil on the 
appUcatioa of one who b next of kin of a deceased 
fijndu, order a person who b in possession of an al. 



( 5754 ) 


( 5753 ) DIGEST OF CASES. 


INSPECTIOW^OP DOCUMENTS— coBfrf. 
1. CIVIL CASES-^nJ(f, 


0. Pattnership books— Parffler- 

ahip — Production of docurntnU. One partner of* 
firm represents the other partners for the purposes 
of production of documents Therefore, nhcrethe 
plaintiff, alleging that he had been a pairner with 
the defendant and others in the firm of Ibrahim 
Kadu & Co., and that, on the dissolution of that firm, 
tho amount then standing to his credit in the 


INSPECTION OP DOCUMENTS— 

1. CIVIL CASES-e^?</. 

appear not merely that tho correspondence gene- 
rally contains instructions, etc., but that each 
letter contains instructions or confidential communi- 


13. Documents alleged not to 

be material— Code of Ctvil Procedure (Act XIV 
of ISS2), a. 13S — Affidavit of documents — Produc- 
tion of documents — Specific performance of con- 
tract to ■purchase— Refusal to allow inspection. 


that the other partners in the firm ol Ibrahim 
Kadu & Co. had an interest m those boohs, and were 
not parties to the present application, or showing to 
hare consented to it. Held, that the plaintiff was 
entitled to tho order. Jckabia v Kastw 

1. L. R. I Bom. 406 

10. • ~ ■ Privileged communieatiojis 

— Pnnetpaf and cKjenU-Suil for injunction to re- 
strain use of trade inaTU--Cn.il Procedure Code 
(Act X of 1877), a. 130 Under s. WO of the 
Cinl Procedure Code (Act S of 1877} a Judge has 
no discretion to refuse to allow inspection of docu- 
ments relating to matters in question in a suit, 
pronJed they ace not pnrdegod. Confidential com- 
munications between principal and agent relating to 
matters in a suit, are not necessarily ptiTileged. Held 
in a suit for an injunction to restrain thedefeod- 
ant from using certain trade marks, that telegrams 
andlcttera between the plnmtiQ’a firm in Loodonaod 
their managing agent in Bombay, rojatiog to tho 
subject-matter of the suit, were not nnvilegcd 
Waixace V. Jeefersos I. L. B. 2 Bom. 453 

11. Discoierff — PrO’ 

duction of documents — Priulage — 5oIieilor oad 
client — Act XIV of 1882, s. 133. Letters written 


of the property, all of which representations the 
defendant charged were false and fraudulent to the 
knowledge of the plaintiff. The plaintiff fa bis 
afiSdant of documents set out a list of title-deeds 
evidencing hU title to and tho books of accounts and 
other papers and documents relating to the property 
agreoa to ho purchased, and these be chimed to 
withhold from the defendant’s inspection, on tho 
ground that they were not sufficiently material at 
that stage of the suit. Held, that the documents 
were not protected. S7TnE}ti.a5n v. Sikoheb 
C mrics Ddtt . . I. L, ^ 10 Cate. 808 


14. - - Telegraphic messages— 

Sanction of Ootemmcnl to produeSion. Where 
parties require the mspection or production of 
telegraphic messages, it is for them, and not the 
Court, to obtain the accessary sanction of Govern, 
meat to the disposal of such messages. Le ckb aj v. 
FaLEB Baji . . . . 2 N. W. 210 


15 . Defendant’a right to inspec- 

tion of documents referred to in plaint 
before filing written statement — Prartice, 
A defendant is entitled to have inspection of docu- 
ments referred to in the plaint although he has not 
his written statement. Ram Dayal Saliokam 
r. NuBinjaBY Balkeishsa 

I. L. R. 18 Bom. 368 


10. , Document referred to in 

written statetment and omitted in list— 
Froc/ice— Buie* of High Court of 6lh June JS7J, 


12. Diseoierg — Affi- 

davit of docuviend—Sulfictencg of affidavit— Furthef 
affidavit — fmpecJiono/ rfocuinenl* — i’roclice. Wh«« 
in an atfidaMt of documents pnvilcgo is claimed 
for ncoiTfsponiJcBcc on the mound that itcostoins 
instructions, and confidential communications from 
tho cLcnt (the plaiotifi) to his eoheitor, it mast 



( eras ) 


DlOnST or CASES. ( fi750 ) 


iNsrECTioN' or DocUMEPrra-fwit/. 

1. CIVIL 

kIimIdV. if tr»r"tian «»• 
r.^VTMA'( . . . I« I* lU 1 Cftl^ X7S 

17 . TracUce where portion of 

docunent is protected from Inspection— 
Prtif1irr-~^tntin2 *p irnmnlrrinJ l<i 

tx* folinvtxl «brTe a psttr ]rr*tiir>re •t«rutntnl« 
«i*hr« to hs^p a rrrtain {xntinn < f thf m s^atnl up. 
IIcrraLAU. I’.csnrr r IIan Sm >• 1 .»tj 

X. L. n. 4 Cal(i. 836 

in DiscoTery — <•/ rfom- 

merti trlfn thtrt off ffirrat fl'iitilifff, ftttnt rf tthcmt 
art tf» Cnmnrf* cf 

pnnf/yr. Where there are aeteral plaintid*. all of 
them muft jnininmaLine the afiitaTit ol document* 
tinlee* some specific reason* tn tlie contrary are 
shoutu The fact that some of the p'aintifl* texide 
in Enplaml i» no reason » hj thej should be cscu«xl 
from mabinf; tuch aCi<la*it. Uocumenta nhich 
contain the purport of intereicw* uith ami of 
ailnee rccciretl from, the n'aintilTs* solicitor* and 
coonael as to the plamtifT*' wuion in re;;ard to 
their aaid claim and aa to the itoj* to te taken 
thereto, are pnrilejnl. Document* nhieh record 
the step* taken by the piamtifT* from time to time 
in prosceutins their claim against the defendant are 
not prinlcged. Opinions upon, or steps taken in 
rcfrrroce to, a suit in « bich piaintifT* and defendant* 
are putting forward oppoMug contention* cannot 
be taid to relate aolely to the case of the plaintiQ 
and are not pneilcgtd. Utnie r SimsitAMtaR 
GopAXJt . • • I. Ii. It. 16 Bom.7 

10. Co-<I(f<ndrijU*— 

Jiuptetion ^ninfcd fo dtfefidlani oyoind ctMfr/cnd* 
ani. Adcfcndant may obtain discovery or mspcc- 


further allegol that ho ba<l reccisai none of the 
money, and that no money ha<i been pauI by defend* 
ants Nos. 1 and 2 to the third defendant in bis 
presence. Defendants Nos 1 and 2 took out a sum- 
mons against tho third defendant for inspection of 
certain account books and documents. It was 
objected that no question was raised in the suit 
between the third defendant and defendants Nos 1 
and 2, and that consequently, under s. 131 of the 
Cinl Procedure Code (Act XIV of 1882), the latter 
were not entitled to inspection. IlelJ, that iospec- 


ItfSPECTION* or DOCUMENTS— esntf. 
11. CIVIL CASES— conlf. 

to male any order between him and them. 
AVA5Diiio VmiAL r. BrnnA 1 Iali.a 

LIa D. 17 Dorn. 834 

SO. Aflldavlt of docTUDonts, 

salScleney of— rmcfice — to jmt in further 
afitat^l in mpport of tliim of pniUt^t vhtrt 
oriymal effidanl i* not nHUimt — zJociimenti rtffr- 
tfi to in ;/eiidin> 7 t 04 *l/tliny faeU on which forty 
*ttu*y f^rm up WTiero an affidavit of tlocu- 

tr.rnt* staled, with regard to certain document* of 
wliifh the plaintiffs asked for inspection, that the 
dcfetwIanlJi objectad (o produce them for inspctticn 
“because such documents wero obtained after 
dixpute arose, and for purposes of litigation that 
mipht arise l«twrcn them and the plaintiffs,’' — 
IltIJf in an application for their prouuction and 
ins]wetion, that tho affidavit svas not gufEcient to 
aupport the dcfenclAnt's claim to privilege. Held, 
al<o, in such an application the party claiming 
pnvdege i* entitled to put in and u#c a further 
affidatitinaupport of tho claim of priedego and 
IS not confined to the grounds made in the affidavit 
to which tho claim u Cmtsctup. il'Conptodale 
V. Hell, L~ Jl. 1C P. 1) 471, referred to. WTiorc, 
howeicr, tho party comes into Court relying on 
the original afliJavit as euQkicnt to support 
bis c^airo of pm ilego but asks tho Court, il It 
should think otherwise, for leave to put in a 
further afTiOavit in support of his claim, fuarr, 
whether bo should bo ailovred to do eo. In a suit, 
brought ID January 1831 to recover money for 
work done and material supplied m the orcction of 
certain mills for the defendants, in which the defence 
was that the quality of the work was inferior to that 
contracted for and the defendants stated m theic 
written statement that "m consequence of tho 
information w hich they had received with regard 
to the quality of tho w oik done by the plaintiffs they 
causcil the same to bo inspected by two independent 
engioeera in the month of July 1893, and they at 
once discovered such extensive defects therein that 
the costa of making good such defects will far exceed 
any possible sum due to the plaintiffs: — Held, 
that the defendants could not set up a claim of 
privilege for the reports of tho two engineers. 
Anderson v. Bank of Brilttk Columbia, L. B., 2 
Ch D 641, referred to ^\^le^o a party expressly 
refers to documents m the pleadings as the source 
of his own information and knowledge of facts rele* 
vant to the suit and then sets up those facts by way 
of answer to the plaintiff’s claim he cannot after- 
wards attempt to make the case that the docu- 


I I • ; • ' . 

21. Minor — Code of Cit'd Proce- 


aiinougn eveniuauy me t-ouri uugut uui ne aue 
VOL ir. 


8tr 



J>10EST or CASTS. 


( 675^ ) 


( 5757 ') 

INSPECTION or EOCUMENTS—fonf?. 

1. CIVIL C.\SES-ccw'rf. 
ro'atini; to tfio suit. To ndopt t Jic practico latclr in- 
troduwnl in Loslan'l would lx* nti^ottionaMc tnainly 
oniYrrc frround«: <jj Wm-e it w not contrmpV 
tM by Iho Coilc* ol CimI Ttocctlurc t (li) Ltcau-^ it 13 
jnconMslcnt with tu1r* of practico; (iiij 

liroRU'*o th< 10 1« no nicthml of rnforcinc an order for 
<li«coTcry npnin^t an infant ft oyfi/i TAnelrwv '• 
AVioMo Ar»f;f, 7, A./?, in Jlnm. ICt, rcferrwJ to, 
Ttnihmvll Surfing Pru \. ilnlhnrroo llcl' er, I. It. Jl. 
JOTlom. 310, ili'tin!ru5>bed t. Buovno 

I’ros^n . . , I. Ii. H. 22 Calc. 801 

22 - - - .. — - Affi'lttwl of Joeti- 

tntntf — -Vinor — I'roefiVe — Ch if Proctilurt Ctule, 
JSS2, 9. J'70, An it of iJociitnenta may lie 

required from a minor defendant Xathuixi. 
N insjvoDis r. 55 *LJ! inn lo Hoj.k m 

I. It. lU 10 Boot. 350 

23, Refusal to produce docn- 

iQcnte of title — for tucOntnl Tlic 
plaintiff «uc<l to eject the defendant from certain 
pieeei of land Ixloncinj to him, beins portions of a 
paeirttK upon whkJt the defemfant had encroached, 
in hw written Malcment the defendant denied the 
phintlIVs title, nrul Ktated tliat he w ould rely on cer- 
tain (lce<h *et forth in a r"hwlulo annexcil thereto. 
Inhisaifidaiitof documents •iili'cquently fileil he 
ohj'eefcii to proiluec fhedee<Nfor (he pJaintifl'a fn- 
apeetionon (hecroiind that th''r rclaterlaoiefr tohit 
own title to the land in Ui-putc, and did not in any 
vay tend to prove or support the title of the 
plamtilf thereto. Hell, that the defendant eras 
entitled to refii«c pr«iuciton t'f (he deeii< , Hie 
Court could not fo liclund the defendaot'a afliilarit 
of iloeiinicntx. Vi>AyAKnAO D:ir%PitLU r. 

Nirotaai .N'fASPJi . I. L. R. 17 Bom. 681 ' 

24. place for Inspection — Atrount I 

tool' of htMi'nr**— /‘fore irh're biitincfs i* cnirifit I 
cm — Co’ilrncl inoJ' tn tlv'ihag lo It jtrjormrH «j». I 
Countrr/ CnA Procclure Ctrle, IS'r, ». 732. 

Drfi niianl wa« own* r « f cerlain cotton-^innini fac- 
tories at and near in the mofu««il, and had al-o a 
place of bij‘-im«s in Bombay. He entem! into a 
contract in Bomfoy with (he pJaiotifl to c'o 
certain cotton of the pJaintin’s at the Aixl /aetorie* 
of the difmdant in the mofuvMl Plamtifl brought 

a suit for daninpes for the breach of thi« xontract. 
ami demanded inflection in Bombay of all de- 
ftndant’s boohs nlfltin? to the Lminess of the 
Mul pinnin^’ficiorios l«lonpjng to the defendant. 
The dtfcndxntwas willing to give the inspection 
a-'hed for, but eontcndeil that U ahonM be had 
at A, where all tlie l>oot.s in question were LejW, 
anti objected to bringing the boohs doim to 
Bornl-ay as demanded by the pUintifT J/eM, 
that the contract, though made in IJornbay, having 
Is-cn inicndcsl to lx? pcrform'Hl at a considerable 
sli'tancc from Bimlmy, at and near A. wfierethc 


j INSPECTION OF DOCUMENTS-eontd. 

1. CIVIL CASES— eonrW. 

I 25. Disobedience of order for 

- - . . , ^ 

'■ • ■ • render a person 

■ ■ under s. 15 of 

•ossary that the 

doenments Tcquiretl for inspection should be therein 
spcciRed. Disobedience of an order lo produce 
evidence under a. 14 of Bombay Act I of lSf>5, Cl. 2 
doei not render a person liable ti criminal pro^e- 
catwn, but simply to an adj'uJicitinn in the 
absence- llco r. Mamkrasi brs-unisi 

11 Bom. 231 

26. Inspection by agent of ft 

party.— When under an onlcr pit mg liberty to a 
l«arty to a suit, his attorneys and acents, to inspect 
and pcfsac the documents producexl by the opposite 
party, inspection by an agent K contemplated, the 
order should l>e read in »urh a way as would giro 
tho Court some control over the persons to be 
appoinleil lo inspect the documents. Such an 
»>rder eonieniplatrs that the agent will l>e a per«on 
standing in the po^i'ion of the pirty for the pur- 
poses of ibj «ui!. Il/lJ, fherc/o’e, that Ihe Court 
ought not to penait a j-erson formerly in tho 



87. Refusal to allotr liiepee- 

tion— Cull Proerihire Co.fr, a ;5t)— Biserfbonari/ 
j-otixf of Court utiiltr a. J30 rot tnlericrrd inlA 
on Irrnsion— 5iifA peterr thoiilJ bt trtrtiaol 
tnlh eoation. Die High Osurt irvtl not in 
revision interfere u here a lower Court, m the 
exercise of its discretionary power, nfu-es 
iasjiection of documents produced Ufore it 


rauUan ; »THI tliC opjxi-iie jwriy riioaiu oe 
to inspect and take copies of the documents when 
tiny ivlnte to matters in issup, unless they are pn- 
kilcpcsl in hw, rehte exttu*hd'/ to the ease of the 
l>artvrn*<lucioi them and contain nothingsuj’pjrt- 
'ngortending tosiipport the other fide, list*- 
„o^tvr, lU., ...... 

2 . cniMlNAL CASES. 

- Dlseorcry — Poicrr of Court (o 


^ io-pcrtlon^rnninnl Prccrdure Cod', 1SS2. 
SrfircA-imrmnf, form and 

I •... f ,ras itip book. keeper in 

• . i he com- 

' •.-ingdi*’ 

.. . . haling 

' ■ be said 

' . ... utbyT 

m.l.e coUia m t» 



{ 


UIGUST OP CASES. 


( 5T<-0 ) 




ixsrECTioN^ or documents— conn. 

2. rniMINAE 

A to th'‘ ffm. «nl br miKm? 

r*! p»\m'-nt« 1-v A. WTiil't 1h** 
prnlinj. th" rr^i'I'-n'-y M»r»*tr*tr. 
Irf-forr »bom tb" fh*rS" rrantr.! * 

Arrant in thf (olJowin; trfttiA : ' To In* 
.j.f<lr.r .tf— Xthtr*-!* .1 «n<l Anoth-r »i*vp Wn 
.h»rc"l Vforrtn- »ith th' or *m«- 

c<>mmi«ion <■( the of rho»lmi. »n*l . 

I hA» l-'^n m* V to App'-ir to m" thAt th>* ro-Io^* 
l,on ofkhAtut-.l.'l'rlhO''*^ *^'2 to |vs7 U 
r**-ntnl to ih' rnquirv no*- niA'le. or AloMjt 

to I-* m'-l-. Into th" Mi.l ofTmeo or Mi«p«-to<| 
o'Ten'’**. thi« i« to Authome AO'l roqiiirr* yon to 
^f^tTh^»r^h"M^‘lp^>ptT1rln th" hnnw* of .1. No. 
n IVllo^h htr^'« to pn>clu~* tl>" wim* 

i„rthtrUh Uforr thM Court ” In ext-ut.-n of th« 
•vrarrant. certain bonU An.l ^lIw^A f.iun.l in tl.o 
houv? of .1 *crr A"iz«l An.l talm po~-'M..n of l.y the 
^10" anil of tho^e bo.'k« An'l ^iprra the Mast.lrato 
on th^ Al»pli"Ation of th" prr>."<-utton. ina<|e an 
order form'pection On a rti!" STAntcl hj the Iluli 
Court to ih'.rr fttiv* ^^h\ the or.I"r h-r in'|.*<-ti..n 
ehouM not I** Mt A'l'l". It Will e«)ntrn.|"«l that the 
♦eATch-warTAnl haJ U'cn p-anti I nith.Mit proirr 
luilicnl mautn and upon in-un.ei<iit mttornl«. 
that It wAt \a‘\ on the face of it u <Ii<l not 
tlearly” at dieectwl in Form Vlll. Ach. \ of the 
Cnminil 1‘rocclure Code, «Iioc khttta Irok^nere 
to lie prwluctnlj anil that there «at notlimRin the 
crimliUl Uw to enable a Court to mUe an onler 
for in«i>ection of iloeumenti by the pr*.-ecution in 
a criminal ca.e. mU. /*"“ N/'f-nis. J. that. 
av,uw»ns the contention oa to the Mio'h -arrant 
aro'C on the nilo at gTante<l,_ the warrant nm<.t bo 


quiry and the objects of the directed Acareli ; nor 
was there anythin:; to show that the warrant was 
l<.sued otherwi'C than rc;pjhrly and m due towr*" 
PcT Nonnis, y,— ’rhoutfh the Courts in England 
haie constantly refused to loinpcd di*LOVtry m 
criminal ca.-es, on the ground that no man should 
ho compelled to produce evidence toCTiminatobim^ 


JOO, the right to siezo and detain property of any 
description in the possession of a person lawfully 
arrested for treason, felony or nnsdemcaoor, 
rests “ upon the interest which the State has 


INSPECTION OF DOCUMBNTS-ccwrf. 

2 Cr.I-MINAL CASia-con.*/. 
in» prrwin j’ntlr or m«onihly lailieted lo he 
piilty nf a rnm" l>"ing hroiight to jiisfieo arnl in 
a pcT»»’" ti ti<in on"" rrirnni"nceil lieing d"fcrmincl in 
«la"c«iiirw*of liw." a right to Inspect auch prop"rty 
niu<t r«i«t, as well as a right to a"izo and iletain it 
Bid th" proper p'r«’ns to ln«p"Ct it are tho«5 
cinjartlng Ih" prefcation It would, tnorcorcr, 
b* oarra%inthle that tlie police or lho«o conducting 
the pnxeculion should not hare an opportunity of 
fn«pcctmg an! ctsmining document*, etc, fouml 
0*1 a pri*<»ncr when arrestetl, or on Ins premi'o* 
at iho tim' of, or »ubi"i]u*nt to, his arrest, before 
lendeniig th"m incnJ'nc? Per Gitosc, J.— The 
contentKin as to the valulity of the sc/irch<w arrant 
did not ariso on the rule as granted, but sem’iU that 
the ""arch-warrant was bid in hw. no summons 
under a 0) of th" Criminal Proccsluro Code haring 
been, in thohrst instance, issued forthe production 
of the document*, and there l>eing no cndcnce to 
show that thev wouh! not be produced on summon*, 
«>nly . that although the warrant was not specific 
still, inasmuch as no objection was raised to the 
h>rm uf the warrant before the Magistrate, and the 
aecus«sl hid not been prejudiced by reason of the 
specification of the documents l<cmg somewhat 
indi'tinct. and It was clear what was really meant, 
tlieob,ci.tion as to the foroi of the warrant should 
be dts-iiloneii /'rrGiiosc, J — Tliero is no doubt 
that by th<* criminal law of this country, as laid 
down m the OnminsI Prneidure Colo since 1301, 
an accused person may bo compelled to fiirni-sh 
eiidinre. the proiluction of which might bare 
the < fleet of criminating him. The Magistrate 
has to dctirmine nt the tunc when he makes an 
order un-lcr s 01 of the Criminal Procedure Code, 
or issues a 'carih warrant under s. 00, whether 
the clixuraents ore neco'ssry for the mriuiry ; but 
when they are brought into Court, the inspection 
should not rest with the Magistrate who docs not 
pro-«cute and has no interest one way or the other 
in the rc'-ult of the prosecution It is rcasonablo 
that thu'e who conduct the prosecution should hare 
such inspection, for the production of such docu- 
ments IS for the purjioso ol using them in crulenee, 
and tius could not be done unless the prosecution 
had an opportunity of inspecting them. In the 


any document or thing is seized and brought 
before the Court, it seems that the Legislature, 
while providing for the seizure and production in 
Court of documents, etc., intended by implica- 
tion tliat the prosecution should, under the order 
of tho Court, have the power to inspect tliom, and 
dctcrmino whether they should go in as evidence. 

8u2 
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( 5761 ) DIGEST OF GASES. 


HTSPECTION of DOCirMEirrB-eonc?d. 

2. CRUirNAL CASES-conc?rf. 

Held, jier Cvriam — for the reasons above given — 
that the Magistrate had power to allow the 
inspection, but such inspection must be limited 
to the books named in the search-warrant. In 
the matter cf the fcttiion (f Ahmed MAMOsren. 
Mahomed Jackahiah & Co. v, Ahmed Mabomvd 
IB Calc. 109 

2. Summons to produce docu- 

ment or thing — Criminal Procedure Code (Ad 
X 0 / JSS2), s. 94, A complaint having 
preferred against an accused for cnminal breach 
of trust with reference (amongst' othw items) 
to a sum of Si, 77, 131-1-2, which sum was, 
in an enquiry held by the Choif Presidency 
Magistrate, proved to hare been paid to the accused 
in seventeen notes of rupees ten thousand each (the 
numbers of which were identified) and the remainder 
in small notes and cash, the accused in cross-ex- 
an.ination, for his own purposes, proved that 
fifteen of these notes were 8tUl in his possession , 
whetcunon an application iraa made, under a. Oi of 
the Cooe, for a summons on the acciised, directing 
the production of these notes. Tills application 
was refused. Subsequently, the accused, through 
a third person, cashed five of these notes, where- 
upon a second application was made under s 04 
by the prosecution for the production of the notes 
or their proceeds as against accused and such 
third person. The Magistrate granted suromonses 
on the accused and on such third person for the 
production of ten notes, but declined to grant a 
summons for such third person for the proceeds 
of the five notes cashed. The accused produced 
five of these notes wliich were in bis possession 
or power; the third person, however, stating that 
bo had in his power fire of the notes mcDtioned in 
the summons, claimed a hen on the same, and the 


inasmuch as a hen had been claimed on them, and 
that he was of opinion that the proceeds of the 
notes cashed, not being specific objects, did not 
come within the purview of s. 94 Held, that the 
hlagistrate’s order must bo set aside. In the 
natter of the Nizam op Hyderahad v. Jacob 

I. L. R. 19 Calc. B3 


INSPECTION OF PBOPERTY. 

Form of order for inepectfon — 


INSPECTION OF PBOPERTY-eonc/d. 


thereof and to dig excavations for the purpose of 
exposing the foundations, jt was objected by the 
ptamtiS that the Court bad no jurisdiction to make 
the order, as the house of which inspection was 
sought waa not the “ subject of the suit ” within s. 
409 of the Civil Procedure Code, and that, if 
the order could be made for inspection of the 
house, it could not be made for inspection of the 
house, including the zenana apartments, and 
further that no order could bo made for the 
excavation of the foundations. Held, that the 
house and premises of the plamtiff formed the 
“subject of the suit ” within the meaning of s. 
499, and under that section the Court had power to 
make the order applied for. Held, also, that this 
was a case in which the order should be made. 
DnonoNEv Dinin Oaoss v. RADHi Gobin Khu 

1. L. B. 24 Calc. 117’ 

' 1 C. "W. . 99N 

INSPECTOE (MtJNICIPAIi). 


Public Sebvant , 

1. L. B, 13 Mad. 181. 

mSTAliMENTS. 

See Civil raocEnpRs Cot>e (Act SIV 
OP 1882), s 257 A. ^ 

1. 1 /. B. 35 Calc. 870- 

See Deekham AantcuiimiSTS’ Reliep 
Act {XVII op 1879), s. 16 B. 

1. li. E. 82 Boitu 446. 

See iHsraMENT Bond. 

See Icterest— S rtfCx,AT:o.vs AiiocsTiuo 
OR NOT TO Penalties ^ 

1.1/. B. 27 Bom. 21 

See Ldhtation— Questiov ^ 

Tiov . • . 6 0. 

I. Xi. B. SI Calc. 297 

SeeLDHTATioN Act, 1877, Sen. II, ART- 
17j)_OaDEn FOR Payment at SrECirmn 
n„B . . I,I..E.27Bom.l 

SeeMoRTQAGE . 1. 1 ,. H. 31 Calc. 83 

'®l""a"31CakB3:8C.W.K.3a 

decree or money payable by— 

5leeIJosD 

See Civn. Peocedure Code, 1832, ss. S3i, 
258 (1859. a. 200) 

See Decree— Alteration OB 

I, I„E.aAll. 129:320 

S,e DICREE-C0RST«CCT1C.3 Of 
fNSTiLMF.Vra 



{ r.TM ) 


Diocsr OF CASFA 


< t7C» J 


‘INSTAliMEKTS— otM K 


decrco or money payablo by— 

rmll. 

Srr IlrKK*^ Ar.TticTiTTni^' Hn irK Arr 
ISTI*. n.’ isn. 1. 1>. n. 7 Bom. CM 
l.Ii.B,10 Bom. 318 
Lli. B.31 Bom. 120 
Sff l)rKKA’« AonicuLTTrMTs Itrurr 
.\rT. ISTO. ». y> 

l,L.B.BBom. 004 
L 1*. n. 12 Bom, 320 
S'f KircmoN or DrmrE— 

ItoOE or — IXATAL- 

vrvTi ; 

ExEcmoN nr l)rcnr.K o^s on 
AiTEn AcrEEMrvT* on Com- 
rr.oMi«E«. 

L Ii. n, 20 Cftle. 810 
S'r Limitatio’c ,\ct, 18*7, Sen. II. Arrx 
74 A^r> 75 

S<e L»MtT\TiO'« ,\rT. 1S77, Arr 178 

1. li, n. 16 Cate. 602 
S<t LniTTATiON Act, 1877. s 173(1871. 
AHT. 107 ! 1850 j « 20)— OnoEit roR 
I’avjient at srEciriro 


Ste NnooTiABLf! IxsTncjiExr*, soMUtnv 
rrocEners on I, Ii. B. 1 Calc. 130 


Ste llELivQViNitiirvT or. on Osmsios 

TO 8CE rOR, I’ORTION OF CLAIM 

12 B, I*. B. 37 
7 W, B. 300 
I.LB.a A1L717 


.SkWaiaer, 


— repayment of loan by— 
f'te TnANSFjnor Property Act. a 83 
I. L. B. 24 AIL 461 


L — Ctvtl ProerJure 

CodelAclXIVo/ JSSJ},e ilO—PoaerolUvjhCourt 
■ to make lU money deertet payable by tKtlalmenlt 
Under a. 216 of the Civil Procedure Code tlii9 Court 
has the power to make its money decrees payable 
by instalments. Per Cokiam . 2 he general imptes 
• Eion prevailing in the minds of moneylenders in 
Bombay, as echoed in the plaintiS's aflidavit, that 
in all cases they can defeat the ponsions of the 
Code as to ]>a}ment by instalments and get a 
decree for immediate payment by avoiding the 
Small Causes Court and coming to this Court, is 
erroneous and needs to be corrected. Poma 
DO^ORA t'.WlLLlAMGILL£SFIE (1907). 

I. Ii, B. 31 Bom. 348 

2. Deem payable by 

— Bengal Tenancy Act { Vlll of J88S)- 


-dure Code not applying to such a decree MTicre 


1USTALDIENT8— fon.-/ 1. 

R llunsif made an order for the payment of tho 
■mountof rent decreed bJin•ta1m<'nt^ hecommit- 
!e«l an emir of law only and notan error In tho 
Fjcetw of hla juriwliction. within *. C22, Civil 
I*r«Kr<lure (^le. Finnic JJariik JfooitEiUEE r. 
ItAixc.vriiA Katii IsAR (1007) lie. %V. N. 857 

INSTALMENT BOND. 

See iNfTAL'lETTa. 

/fee Limctation I. L. B. 31 Calc. 297 
See liiiiiTATioT Act, 1877, Scir. II, Art. 

73 . . 13C.W.N. 1004, 1010 

^reWACVER . L L. B. 30 Calc. 394 
INBTBDMENT OP PABTITION. 

See Ftamt Act (II or IS^O). 

I L. B, 32 Bom. 600 

INSULT. 

.9re MiAciiiEr. . I. L. B, 24 All. 155 
— Intent to provoke a breach of 

tho pORCO — Penal Code, s 5^4. A abused B to 
•uch an extent as to mluee B to a italo of abject 
terror. Held that A, having given to B such provo- 
cation as would, umier ordinary circumstances, have 
caused a breach of the peace, was guilty of an 
offence under M. COt of the I’ennl Code. QtrrET-Bjr- 
rRntr.JoaAYYA . 1. L. B.' 10 Mad. 863 

INSUHANCE. 

1. Life Lkscrance .... 57C5 

2. IIarinb IstcRAycE . . . 5770 

3 Fire Inspraxce .... 5777 

See Carriers 

I L B. 18 Calc 427 ; 620 
L B. 18 I. A. 121 
I. Ii. H. 10 Calc. 638 
See Marine Ixstjrance 

I. L. B. 29 Bom. 860. 

hfo — 

See Stamp Act (II op 189D), Sen. I, Art. 
47, CE D I. It. E. 85 Bom. 376 

marine — 

See Bill or Ladixc. 

I. It. B. 30 Calc. 685 
See Contract Act, si. 20, 30 and 65. 

I. .L. B. 25 Mad, 661 

policy of— 

See Insolvency — Property acqcbied 
after Vesting Order. 

L It. B. 18 Mad. 24 

See Stamp Act, 1869, s. 34. 

I. Ii. B. 3 Calc. 347 
See SiAJtr Act, 1879, s 3, ci_ l5. 

I. L. E. 19 Calc. 499 
, I. L. B. 19 Bom. ISO 
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lITSUItAITCE— 

1. LIFE INSURANCE. . 

i. Assignment of policy — Death 

of attignee — Death of assvred — Noliet iy atsignec 
to company — Paym’nt of premia by mentors of 
assignee — Absence of legal personal representatire 
of assured — Itefasal to pay oier. A, having 
insured his life in a certain life Insurance Com- 


Thc cQiu^iany. however, refused pajment «nle«s C' 
and D fiist obtained the concunencc of the legal 
representire of A to the iiaymcnt HetJ, that the 
company weio justified in refusing to jMiy the 
money in the absence of the legal repre^ntative 
of RijyAit\iN Bose r. UyiTERs\L Lire 
Assctunce Co-'ipa>'Y 

I. L. E, 7 Calc. E94 : 10 C. L. E. S8I 
2. ■ Premiums on policy— Cotirfi* 

fj’on of jiT(-ptt>jmtnl o/ jiremiuw— If'niitr — SterUng 
premtuttne—Case stated under Ch XXXVIH, 
Code of Cutf Procfrfurf. An insurance comi>an}’. 
jn enlei to carrj’out anagrecinert nifh theassurwl 
to eon\ert a rupee policy into a policy of sterling 
Tolue, made an endorsement of the conversion on 


ment of the first sterling premium Subsequently, 
and before the first steriing premium became due. 
the assured died. i/cM that the pre piyroent of 
sterling premium as a condition precedent to the 
right to the sterling as>uronce had been waived, 
aud that the representatives of the assured verc 
entitled to payment of the full amount of the 
sterling policy. Canning v. Farquhar, £ R. J6 
Q B. D '2ir. distinguished In the matter cf 
on Agreement bf(iifen the UM»ERS.4t JjrB 
AssunaKCE Society ami STrn>DAtE 

1. 1/, B, 23 Calc. 320 

3. Insurance effected by one 

person on the life of another ja whose life 
be has no interest — Wager — Conlrticl Act {IX 
0/ 14721. s. 3C~Stat. 14 Gto. Ill, c. dS—Stat 


IKSUEANCE— conW. 

1. LIFE INSURANCE— coTifi. 

or on her account, but by the said X F B for his 
own use and benefit, and that the had no interest in 
the life of J/, and that therefore the policy' uas 


(ii) That in India an insurance fora term ot years on 
the life of a person m which the insurer Ins no 
interest U void as a wagering contract under s. 30 of 
tho Contract Act (IX of 1872), and that therefore 

• * ’ » • U’I)etlier an 

, anng no 

AmtAt 
: Assrm- 

AKCE Co . . . l.Jj. 11 . 23 Bom. 191 

4. Truth of answers to queries 

of I/ife Insurance Company — Warranty — 
Declaration by assured to iledical Erannncr of 
Company — Admijsiiitily of evidence to shoie decla- 
rations not made by assured — I’crhcf representa- 
- > r aI f} ftoolicd to 


1 1.« ->...,1 thf lUllllUiiii 

printed 
printoil 
of the 
it of t7 

vntb the company vas tnai mo 
representations contained m bis opp’ieation, to* 
cether wrth Iho'c made to the medical exammet by 
him, should be the ba«is of the contract between 
him and the conpany. He warranted them to be 
full, complete, and true, whether written by Ins ow ii 
VA../1 or not. and that the warranty was to ba n 


>r information mane or given - . 

iobcitmg or tabmg the application for tjia 
w bv or to any other person, should he mnclin- on 
:he company, or in any way affect its 
luch etatemerts, representation-, or 
be retloced to writing and presented to 
»f the said company at their home office in the c.i 
){ New York on the application. On Os 

nUmtiff sued the companv for jhe 


•nil 

nti 

he 

bv 

\r» 

■fie 


examiner must lie «mpuu«‘- pclow.- 

sverdng the <’eci-ion of the b^urv 
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I^'BUnA^'CE-mvf^ 

1. LUX INSVRANClwcn/l. 

t^»t ill'* p’sintllT I'oun't I'J tfir <rrm«of lln* 

cf)ntr»ft Kinrm (t Rn-I »lip rttrnjwTiT. Th*t il 
VB« iiol rprn i(« tli»* «o that f* 

«!»1 not »1*tr >»h»t tir>{cT fn» nwn ai^natur^ hr 
<1or!»m! to trrjr, am! Jt* I<» I|. M (ho romfnn) 
liitl'lc cin tl c polict I'TU'hins a*ii1r atvl trralins 
a« «>( no Imp’rt llio BtatoR-mta »n'l 

rrjTrvntatjon«vhi'-hform tl «■ l>i*Nof thrmritract. 
Xtst Dip nil -•latrm^nl* ytil nii*iT|>Tt^ntatiofw 
tnaiJp I'j G wrrp ann-lv minfirnt to «4rrant tl.p 
mrnp'nj in a' oidina ihr p>i!ip\. Nrw Yom lirr 
l^rsnusTi: Co. r. fJ »Mri.r JL I* X. 27 Ca)c. CD3 

C. Ago of agatirotl— Ercft/ of njt— 

Onvi cf prt>o/ — J/Mlolr m of ajt — Ffatid. 

A {n‘umJ Jjn Jjfp »i1h Djp iSrfrndanI romivinj-. 
Ily thp torn* of Dip policj Dip (IppUration ol Dip 
aa»urpd ar to his app traa msdr ihi- t>a<iB of tlip 
contract, and the poliiy w*' i**u«l, aulijpct to 
tfiP expire condition that. »n ca*p tm atatement 
contatnexl in Dip declaration ttpre nntnic, the polny 
ahouW bn Noiil IliP a*«iirancc tra« «U> «x|>rpv>ly 
midp, Kubjpct to Dip rcpulatioriK and condition* con- 
tained in tiip rro’ppctu* of Dip companj Tlic pro*- 
ppctu'containpij the follow inz pron-ion with tcp»hl 
to the age of partic* in«ur«l ’• Ape admittnl in 
the companj’a policica mall ca«P8 nherp pioof is 
plren Mtisfactor} tu the diicctor*. I’roof of ajrc 
canbefunnshedatanytime , if not (urni'hol. it will 
be necc'sary on Mtltcmcnt of claitn and after 
atating the nature of the “endeme as to age,” 
which the comMny would accept, the pri>*pcctus 
continued. “The directors recommend applicants 
to furnish anyof the above as soon as po«*)bleand 
get the age admitted in the jiohcy, as it is reijumd 
by all soundly conducted comps meson settlement of 
claim if not prenously produced." A died, and his 
administrators claimed the amount of the i>olicy 
Ileld, that the above condition contained in the pros- 


age nas attached to the policj, qo further proof 
would be needed, and the ouns of disputing the age 
would be thrown on the coxnpans , but id the 
absence of such evidence and of such admission, it 


their own lives are indisputable on any giound 
wbateverexceptfraud.” Held, that th/s provuton 


assured from the legal eUect which an losoceot 
misrepresentation as to ago would otherwise have 
had under the strict terms of the contract. The 
result therefore was that the plamtifis should give 
proof of the age of the assured, but, if such jwoof 


1 N 8 UIIAKCE— Con/f. 

I. LIFE INSUnANCh;-fofi/-/. 

<fi’*c|n«p*I nothing more than an innocent mistake 
as to age on the part of lhea»«urr(l, the policy would 
not 1)0 ntialed. Subjpct to the aliove (enus of tho 
pro*prclu«, any untruth in the declaration as to 
the ago of the as'urcrl wouM vitiate the contract. 
The statement as to the age of the a**uml amounts 
to a warranty, and the warranty ticing broken, tho 
n*k tindrr the policy would not attach. OniEyTAL 
fiovrr'tsiEvr brccniTV Lire /VssciutscE Co. r. 
Sacax CiuNona CiitnEnJi 

I, Xk XI. 20 Bom. 90 

0. . — rdiry cf hft in- 

sufonfC— H’nrriinft/— .Ije of n«fiirf'f— .l/ud'ir'rnpnf 
c/o^p — Onutef pfoo/— Confrocl Ael {IX of lS7d), a. 
f,t — /.Vlnrn o/ f'frw.iuiri foi'f on »ub»(’pitrf!j 

h,n tv-I—Evyltfiee Ael (/ o/ JS7J). t. SI {5)~-SlaU- 
wicar a* to ojr c/ o rnemler cf a famili/ h<j artoDi'r 
mpwlcf <»"f« dire'i'tJ—Adniiiiilitify In Augist 
l*.*^.*, r sizneil a jirojio*.vl form, addrc**rt! to tho 


answering numpf^us question*, concluded mfh 
the following declaration — "I , . . . do 
solemnly dechro that, sccording to tho be«t of my 
knowledge and belief, I am now m good health . 
. . . , and that m> age does not exceed fifty* 

eight }cars .... and that 1 have fully 
and failhf»ll> answprc<l all such questions, as hate 
been put to me iii the form of proposal and 
by ihe mcitical referee reUtivc to my habits, 
con*i>tution and general state of health, without 
coriccalmcot or reservation of any kind, . . > 

and 1 hereby covenant and agree that this 
declaration shall be the basis of the contract 
between ni)scU and the company, and if anv 
untrue averment bo contained herein, or if any of 
the fact* requirerl to be set forth in tho proposal 


null, and V Old ” In September, 1808, the defend, 
ant company issued a ^lolicy for the sum projiosed 
for, which recited that I' had delivered a statement 
in writing declaring, jjiirr alia, that his ago on his 
next birlhdaj would not exceed fifty -eight years, 
and contain^ the proviso that the jiolicy was 
issued ui>oa the e.tprcss condition that in case any 
statement or alleg-ition contained in that declara- 
tion should be untrue, or if the assurance thereby 
made should have been mado through any imsre- 
prcsentation or concealment, the policy should bo 
void. In September, 1S09, J’ died, and plaintiff, 
his nephew, clsimcd from defendants the amount 
due under the pobey. Defendants refused -to 
puy,ontheground,in(er<ilia, that the policy had 
been obtained by fraudu’ent misrepresentations 
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IITSUE A NCE -conld. 

1. LIFE INSURANCE— conW. 

to the age, means and circumstances of th’e 
assured. The evidence showed that the age of 
the assured was from three to four years greater 
than he had declared it to he : U^d, that the 
defendants were not liable on the policy. Held, 
also, that the plalntiS was not entitled, under s. 65 
of tho Contract Act, to a refund of premia paid on 
the policy during thohfetime of the assured. In the 
“ ]iersonal statement ’’ referred to. the assured had 
omitted to disclose the fact that' two sisters had 
predeceased him. In reply to a question as to 
whether any brother or sister had di^, and if so of 
what diseases and at what ages the assured had 


omission. Per Sir Arsold White, C.J . — ^The 
declaration contained in the “ personal statement” 
being ambiguous, should be construed in favour 
of the assured, aud amounted only to a warranty 
that the of the assured was dfty-eight to the 


formed part of the contract, and in consequence 

? IamtifI was not entitled to recover on the policy, 
'er Beashtasi AvVAyaas, J . — ^The assu m bod 


INSDE ATTCE— conff. 

1. LIFE INSURANCE— concM. 

from the reference made to it in the policy (which 
was expressed to be issued subject to the regulations 
and conditions comprised m the prospectus). 
Waa-ni* V. Pymil, L. R. 10 Q B. D. 178. followed. 
The Oriental Goiernimnl Security Life Atsuranee 
Company, Limited v. Surat ChanJra Challerjt, 
I. L. R. 20 Bom. 90, referred to. OEfE'iTAi. Gov- 
ER'TMEST Secphitv LirE Assurance Coueasy 
t*. NABasiMQA Chari (IDOl) 

' I. L. R. 25 Mad. 183 

2. MARINE INSURANCE. 

1- Open cover — Proposal to issue 

policy— Acceptance— Belutal to issue policy in 
term of open cover. An open cover to an amount 
stated for insurance on cargo to bs shipped for a 
voyage m a ship (afterwards lost on that voyage) 
WAS given by the agent of the defendant company 
to the owner of the ship m order that ho might 
give It to the charterer, and it was a proposal to 
uuore. The owner transferred the open cover to 
the plaintiff, who, under charter with him, shipped 
rice and applied for pohcies to the amount 
stated m the open cover. The defendants* agent 
then refused to issue any policy on the rice so 
sbipp^. Hell, that the open cover, as given to 
the owner, constituted a subsisting proposal to 
msure, and as soon as application for the policy 
under it was made to the defendants’ agent 
by the shipper, to whom the open cover hod 


for the Court to consider was not the matcnality 
or otherwise of that statement, but its truth 
The clause in the personal statement relating 
to the “ knouledgo and belief ”of tho assured did 
not qualify the m arrsnty there given ; there was no 
real ambiguity, and, in consequence, the warranty 
ns to age Mas an absolute one and not merely a 
warranty of his belief as to his age. Also, that a 
statement as to plaintiff’s age, made by his sister, 
was admissible m evidence after her decease, undci 
B 32 (6) of the Evidence Act, the date of birth being 
the commencement of a relationship by blood, 
and therefore relating to the existence of such 
relationship, within the meaning of the sertion. 
Bnm Chandra Butt v. Jogesivar Naratn Deo, I. L R 
20 Calc. 758, folioued. The defendant company's 
prospectus contained a condition that evidence of 
ago of an assured would be required to be furnished 
in every case before a claim under a policy would 
be paid ; and recommended assurers to provide cvi» 
dence of age as soon as possible, as it was required on 
settlement of claim it not previously ptoiluced. 8tm- 
l!e That the effect of the condition was to throw 
upon the ns’ured or h’l-s representatives the onus of 
proving tho cor.cctness of the ago as warranted by 
the assured. Also, that it was unnecessary to prove 
that tho company’s prospectus had been read by or 
ijwcially brought to tho notice of the assured, apart | 


Fibb Insurance Companv 


Batavia 

K. 16 Calc. 664 

L. B 16 T. A. 60 


2. Construction of policy — 

Oitiff probandi — Exceptions in policy ^ A sued 


,1 H A. 


oundings between 'the 15th October and the IMn 
ieeomber inclusive, are hereby evcopfeJ. wtiicn 
, . • »_ u. Ur...... W nsstired. ana 


iiuerLyiu jHuceeJ lo • 
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ureun AKcn— f<«.f f. 

2. M\niNi: iNSun\Ncn-fo%»f. 

but th»t th" in«urTT* >rr«> nnl U*b’« fw 
»ri* nj Iron p'n’« of th* »■>» in «hicb lh« 
thw fo’.lomnj rrcnt* trrn* Cflrnbityjlt lift. Ih»l 
tSo »Tn *l th" tim" t<*n''hin5 or tr»Iin? on tho 
•co\«t of O’romtnfe'i rocjBjIy, th\t »Sn wm »t 
fh** fimr mthm o^unJinr^ } Ih'irify, lh»l Iho Iik* 
h»ppi*nM l^ftwoon th« 15lh nnl 15th 

IV'ooml'C*. n<U, t\ird'y, uj»»n lh« f»et«» tS*t tho 
tn«« tr»< «-ithin tho pn'.icv, Onto hnj Iho 
rrcrption. .\<n Srcn S«r>rrK r J»rictRMii 
71tnovcD . . . S Ind, Jur. If. S. 303 

0. fnirf/y »» 

F.ilrji ani p-irtfv an rn*'*— 7fitam<a'‘e /or yro** 
<ini9«>tf. cfTi'^twi uj'on i^«in»ntity of 

t'Ircr-pof't*. p'rt tn kn { p\rt in Tha* 

I.i’m *nd civ^ WTW ren^ratrly rnutnrrAtol nn.l 
ropirktcly valuM in Ihr l>o4j of (hr )'<*1iry, but 
the p^M totsi mt.Je up. Ihti, lh»t thr wool* 
fn'o from jv^rticuliraTcrirr.” faklliinin; atartctly 
upon thr pro*< total mu't lx? t«Lrn to nppl) to thr 
V hole ralue of laoth lots atnl not m*ptrsta-ly t«i th« 
bales anil repaMtcly to the et«cs. Ilpriu'orro 
,*5irrrv r. Hi’M'tfU. lUMCtitMi . 2 llydo 74 

4. ParOtut'ir oivr. 

f»»i— ii(ili7iJy o/ uiiJfruriiffi InA|>olieyof 
insuranee cITectral in Ilombiiy tipin pKxIs shippoil 
from Calcutta to Jeddah, two clauses »\ere insa-rteal 
in tvTitinj!, the rest of tho jwlicy U'lng m tUo ordi- 
nary English pnnteal form The first «Tiiten clans© 
vas in Enslish as foUous: ** \iArran(e<t fro© 
of particular average, unless stranlesi, sunk, or 


JUld, that tho undenmten of such a policy arc 
liable to the insurer for n particluar aserngo foss 
uhero the msscI m uhich tlio insureal goods ar© 
shipped IS stranilod, sunk, nr burnt INstaiL r 
rtSiiAMJEErooNJANi . I. L. R 3 Som. 650 

6. . A'ofice o/ cfairn 

li/ tmured — .•Icbon brought be/ore expiration of »tx 
tnonths from date of notice— Contlmchve Mai 
lost — J/<aniny of the uvrds " eunL,‘’ " stranded '* 
RTicre insurers on receiving notice of a claim mad© 
against them under a policy of insurance distinctly 
rcpudiate^and deny that any claim ©*h 1 b against 

nme 

' uund 

. eforo 

taking proceedings to enforce hia claim. Whero it 
appeared upon evidence that goods on board a 
ship that was wrecked on a Voyage from Karachi to 
Bombay, although much damaged by sea-water, 
SI ere nevertlie’ess of such merchantable v^ue as to 
make it north while to sent them on to their port 
of destination t—Urld, m an action against tho 
insurers of tho goods, that to claim for con. 
etructive total loss was maintainable. In an 


llfatniATfCE-eoalf. 

2. M.VniNn IKSUR.VNCK— eonff. 

action Upon a policy of msrino Insursncj th© 
evidence given with respr©ttothe toss of the ship 
was as (u'loMsi “The vessel gnnmlcl n^sr 
DararVv After the vessel struck, the water 
esmstanttr brokn n.;hl over all. . , . Tins 
csfgo n-ssall iinler wa»©*. The Isbiiirers were 
only able to work at ebh tide, an 1 at hli;h lido they 
ertu\l only see the top cl the vessel's msstv . . 

Til© vessel Uv srher© ah'* stran le I seven days, an I 
*«« then rsise>i with etsks." S imeof the goo N oi 
fxtsnl Were insure I fiv a p'hcy winch eontsfnr f 
the clause " warranle«l free of psrticulsr aserag', 
unless sunk or burnt.” It was contenb'l for the 
plsintifTs thsl the ship hs I “sunk,” an I that the 
slsmsge to the g»v> ts w AS theroVre coverel hy the 
p-iliev IltH, that where a scssel rum agrouml 
anl lists oier, an I is in conserpienee coserisl by the 
high (i le, winch causes damage to goo Is on boArd. 
It cannot lx* sanl that she has“sunk” within the 
m©ml/Tg of the W'lrxl as iisesi in a jvi'iey i>f liisiir. 
ance. and therefons (hsl a claim for pirtioular 
airrage cannot I'O su*taineil under a clause in the 
policy — *■ warranlesl free of particular average, 
iinlcsssimk Of burnt.'' EtTiiiM f. IfiniRt’rKriitM* 
Ssv>n\TitsM I, Lk It. 4 Dom. 811 

0. — IntumUe infrrrd 

— •• Pf no inffrrsf,” eflett of thus ii'or/s 
•ft n M'll. J'J (leo 11, v. S'—lMin nil 

“fliviwy " — Iniuranrr tifffifil ufirr /«>*» !>} auhjt'U 
mnfier of iiMiimiirr — . 1 /mhi»i 7 diif tfftfl of Ifie 
ttorJt “lad t>r not fo't " in d jmliry. Policies of 
msiiranco bi-tween nalites of Iniha (Ihnse, at least, 
which sbi nut contain tlio wiinls ” Interest or tin in. 
tcrest ”) are to lo toustriicst in fliniianu'wavas siieli 
instruments hv\e been uniformly construed by tho 
general law tuerchant m Western Europe, viii, as 
csmtrncts of indemnity A certain trad© is carrieil 
on In'twiHUi native merohants in Western India 
ssilh the costs of \frica and Mailagasear hy means of 
iiatiAc vessels which leave tlio Indian ports early 
m tho soar, ami after remaining in tho jsirts of 
Africa ami Madagascar for four or llvoiiionlhs, leave 
on tho return Aovage about August nr SeptomlH'r. 
This Irado consists in shipping goods at tho IniDai) 
port", to bo disposed of at tho African and Madagas. 
car jwrts nnd purchasing with tho proceeils fresh 
gnosla to lio similarly disixiseil of in (ho homo ports. 
To cnahio traders to emWrk hi this yentiire, It Is 
their practico to horriiw money of inercluuits on 
what IS Urmeil " avung," that w, money borroweil 
on tho condition that it is not to bu ropiiil except in 


iiisuiauie iiiieresl. oem'»«;iiiAt an avung loan 
clocs not give Iho lender a cliargo on thu goods, 
l/eld, that a p<)licy of marine insurance on gootUis 
not invalid hy reason of its having boon oilected 
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oiiee 0 / iiltreni tpecm c) an, clef a Zhey 

I.otthatthS'*"’ f"" ’“""'J- 

I«ot that that sa»ar ha. hren t’oimlMl in the m.rein 

hiSetont species of and being ecparatcl? 

Ssmrate'*”’ raasuniption that J 

separate insurance upon each separate species of 

.“'AV:”''”*"'’"' Pol-J-loUaa, ‘K„o° 
t. taaM.n . . . 1 Hydn W8 

Soi'SriLnl fl 1 "“' E* 

i807, the rtaintiff, T\ ho n as a shipper of salt, anplicil 

Boml”. ■ f compa'l.VllI 

Bomha^ a prelirainary coreruig note for RCIOOO 

fibSlr ^ > 

in comph I'olicy 

j'Brtjcu'ai 

salt ftom CO a. "i'S 


nrSD-HAATCE-eonli!. 

2. MAKINE IKSOKANCE-^o«(i. 

®- J—-. Evidence of lots— Jc/luas' 

Protest of nacodn. In an action on a policy of 
insi^nco to recover the value of a portion of tho 
goods insured lost by jettison, tho protest of tho 
mcraa and the Custom House vouchers showing 


are not eolhcient as even primd farie proof of tho* 
Iots Ramabhai Girparshai v. Alt Akbtr 
Kajrasi q 


iw. — Hvidence of average loss — 

Usff^e of Mangrole — CcrUfzait of maltajms In 


Auiuiice posi or not lost) at auJ from Jiomlav 

calUd the including all risk of craft 

and boat to or from the ship or vessel ” Upon 
this policy tho p amtif! sued to recoier the vilue 
The dofendantB 
1 coicrmg note of ]5fh Waich 

a completed apeoment 
^r the insurance of the salt; and as to the 
iwiicy they pleaded that it i.as void, inasmuch as ! 


A^ioiaLi. oiiKiing ujmn the defendants, whatever 
'>“Pr''h. Il'U. .Ilirmins 

VonElnv M.'' ^ E. EkiTISH ASD 

I OJIEION MAiir>.E I>suju.vrB Co. 


1. 1*. R. 23 Bom, 73jr 


I the account sales, is to be held sufficient evidence 
of an atcrago loss and of the amount of such 
loss, though the undcrwTiter may ansucr a claim 
supported on such evidence by show mg fraud on tho 
part of tho shipj'ers, the master of the vessel, or the 
roahajans ^ An alleged usage that the mahajans' 
certificate is deemed to oc conclusive evidence 
against the underuntcr vithout production of 
manifest and account sale^andtbat on proof of the 
certificate alone and of tho policy tbo oumer is 
entitled toreeoser his ascrage Joss, cannot bo up- 
held, such not being ft reasonable usage. RaS* 
sordass Bhooujl V Kssrisino JIonsNLSi, 

I Bom. B29 

11. Repairs to ship— Beifiicbon 

of one-lhird new for old, It appeared on evidcnco 
that asbipuas not by the repairs done to her put in 
a better condition than she had been in before 
sustaining the damage uhich constituted tho 
partial loss. Ildif, that the rule, by which a deduc- 
tion of one-thiid new for old is calculated in 
favour of the insurers who pay for the repairs, 
did not apply, Seedicii Giiosaul v Apcar 

Bourko 418 

On appeal in same case : — Iftid, the rule allowing 
one-third " new for old " in cases of insurances on 
ships 18 not inflexible; thcrctore, uhere the ship 
insutwl wa* not north repairing, and was not in fact 
repaiied, it was held that onc-third “new for old " 
ought not to be allowed. ArcARV HowAnBvE 

lInd.Juv. IT. 8.237 

12. Uaseawortbiness of ship— 

Lvtbilitif of insurer. An insurer rebiing on the 
certificate of a competent surveyor that the ship is 
I seaworthy is cntillwl to recover in the event of the 
ship’s loss, notwithstanding it be shown that she 
sva* unscaworthyat thetime the policy attaelusl. 
Hossaiw iBRsnoi Bi.s JonvRt’. Merrv Loll 

Cor. 6 : 2 Hyde 107 

18. rim« jW.Vv— 

I H'nrran/y o/ A«ueorf/u7!M5— impiicfi irnrrnnty 7^° 

I Starranty of seaworthiness in a time policy 
commencement of the rial; ia not n continuing ooli* 
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INBUIIANCU— 

2. MAniXn IXSUnAKCK— fcmit 
F»lion «fc»i «j>on ifii* •MUTTil ihr r>»k m run* 
rir? SohrM by Ihf .IwSkihI C>'mtn]ttrc(*flirtnin2 
Ih*" jiKlftrirnl of lfi<* Sui-rr-mo Tourf tt WfufU) 
in in »rti«>n iTnujiit for n totnl to««, liv Ktranilin2» 
within tlir iirnf ot tlir running of l}io policy, kfirr 
If »\ing »nlntrTrnc«!i»tc j»Trt, tlir ilf frncc l^ing lh»t 
«1 the Ijmr of t) t> J<i«« the »r*vl um unwfcwiorlbji 
|ij rcnvnn of on in^iilTrirnt rrrti, fh" having a-M'ftl 
from the intrrmo.lulc pi'rl without mfliciml harxh 
to WTifL the \r*vl, afthoujh »ho hvl K aufJicicnt 
crew HI the tim« »lic *l*rtcil for the voy^j^. 
Sfmhit • There it no im}liftl warranty «•! acaworthi* 
not* m a tine pr.lict. JtaKlxt r jir\fOCK 

e Moo I. A. 301 

14 Oooda ovorralued — /. v<ihk« 

/of Of rri’fifu'ifion /^ififi>7 — /.inf.ififv o/ wfif'currifcr* 

Where, in » policy of in*urnnce. the poo.1* 

in'iiroil were talnnl at an amount crrally mcxioe* 
of their ml \a’ur, which amount wa» mteixifti to 
incliufe the amount in winch the inMiritf wa* liallo 
In Coiemment on account of iemd* eiceutetl hy 
him in re«pect of the pool* in««mi, arwl after U»*8 
of the pooij* Government elceteil not to enforce the 
l<ortil*: //r//. that the un.lerwritem were entilfcd 
to l« aulTOpatcvl in the amount of tjie ImvcwI*. ami 
Hero JiaWe to the in»urni only for fj p real talio 
of the pooil* together with ft (air prolil llar.in*^ 
rcr«iiOTA>i r GavuLE . . 12 Bom. 23 

15. - Abandonment— .Vofire o/ 

cfjotnioninenl. W here an insurance ofBco la sued on 
a constructive total loa4 there must lientliMinct ami 
deriiini ahamloninont of all ripht on the jiart of 
the insured. The notice of abandonment ahould 
iioimrmdiate The qucrtionalnavsis whether the 
dilay in giving notice ta reasonable, with reference 
to the particular circumatancea and the owners* 
mean* of ascertaining the position of the chip . where 
the eiiit 1 * for a total los*. the judgment may be a* 
for an average los* SeedKk t!in*o<i*E t Am an 

Bourke O. C. 391 

16. Afjandonmtnt </ 

«fitp ond cargo — Ao/e — ]{ighl of jmrehaHr. The 
ship Slaharanee was wrecked and abandoned with 
her cargo to the underwriters Kine cases, part of 
the cargo which with two others were separately- 
insured, were recovered in goofl condition front the 
viTcck. Of thi* all parties had notice The wreck 
and cargo were subsequently sold by the ship’s 
agents, who were also agents for the underwriters, 
for the benefit of all concerned, the cargo being 
described generally. J/rW, that the nine cases did 
- * - *' ' ' ' could 

8 that 
KlDced 
o seU, 

more than vihat was ceded to the underwntera by 
the abandonment MnenEu. r. Gudstoe 

1 Ind Jut. N, S. 406 

17. Constructive total loss. 

In a suit on a policy of insurance as for a total 
loss where goods were shipped for the voyage from 


INSUBAITCE— cpntf. 

2. SIARIN'E IXSURAKCE— conM. 

Surat to Kurraeliee. and tho vesvl having sprun? 
a leak wa* forer*! to put into Dwarka, at whic** 
pla<v* the pootiv (with CEcepfion of some iron throw n 
overliomi during the voyage) were landeil an'I 
plaeeil in a warrhou«e, from wldch a portion (vomo 
ca*lor oil and jvgari) wa* carrinl ofl by robbers! 
»n<J flieje«jdBe of fho cargo, condvting princip.iJJy 
of cotton seevl* which were dried and clcaneil, was 
aoM ; ami the proere«l«, after deilucting freight ct- 
|.rn«es remameil mfhe hand* of roahajin*. to bo 
ptiHl towhoni'oever might be entitled to them; — 
//rf/./fr<{, that the lo»* by robber*, although not 
eti-re^-lj mentioned m the policy was one of tho 
penis .nwitevl sgain«t ; treonJ/g, that the Judge 
lielow l>eing erronroudy of opinion that when 
the pooif* vicre once landed damagid there via* 
nothing to do but to sell everything for tho 
lniwht ot wnilcrwTitiT*, and having consequently 
ree«mle»l no finding on the material question 
wliclhir <he «hoV or anv part of the cargo was 
practically eapab'e of being sent in a market- 
ab’c stale to the jort of destination, the suit mo«t 
be Kmnndfsl, in order that ‘he Judge might 
determine whether there wa* a constructive total 


in tho cotton seeds and other flcticles, as tho aum 
insurcil by the defendant boro to tho who’e sum, 
taking into account a’so m that ca*c what propoc* 
tion the sum insurcvi bore to the actual value of tho 
poiHt* Duaee.vDss LAttreiTsi t. Adaii ALt 
StXTAS Ali .... 3 Bom. A. C. 1 

18. — rnft/e of sht/) 

uAen repaired. In a suit to recover the amount of 
insuianco on a ship which had been abandoned on 
on alleged constiuctivc total lo*r, it appeared that 
the ship had sustained severe injury from foul 
weather, but that her value, after being repaired, 
wou’d exceed tho cost of r^paitins her by about 
3,000 dollars. JJeld, therefore, that there was 
not a constructive total 'oss, and that, in order 
to establish a constructive total loss, there must 
have been a threatened destruction, or absolute 
temporary privation, of the insurer’s ownership, 
or an alienation of his property in the thing 
injured Gahax i'. Owes 

Bourke O. C. 17 : Cor. 149 
//<W, no constructive total loss in IlIACKI^'^■o^■ 
r. Dc^DAs . Bourko O. C. 228 

10. A^olice of aban- 

donmtnl A cargo, consisting of lailway sleepers, 
was insured by the plaintilla in the ship Hfirrtdftal 
from Geography Bay to Calcutta, and expressed in 
the policy to be warranted from all risks, except 
total loss In proceeding up the river Hooghly , in 
cbaigeof a pi'ot on the 30th April, the vessel 
pounded on the Rungafulla Sand, heeled over, and 
lay imbedded in the sand. Endeavours were made 
imauccessfully to get her oS. On 6th May, Llovd'a 
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'msURANCH-contl. 

2. JlARINE INSURANOE-concli. 

curveyor inspected the vesael, and reported that 
considering her position, the state of the tide at that 
season, and the expense of getting her off, it waa 
unadvisable to go to further ex^nse in doing so ; 
and that the cost of repairs would, in ail probabil- 
ity, amount to much more than the value of the 
ship when repaired. Some of the sleepers had been 
then jettisoned, and the surveyor recommended 
that the vessel and cargo should bo abandoned 
and sold by pubbe auction to the highest bidder. 
Attempts vere made, but unsuccessfully, to get 
I'orae of the cargo o3, and the sleepers were of such 
a quality that they would not float. The comig- 
nees accordingly caused the ship and cargo to be 
sold by public auction in Calcutta on 12th Maj'. 
J<o notice of abindonment was given. The sleepers 
reabz'd the sum of B450. The purchaser hirc«l 
boats and began unloading the ship • he uRiosde>l 
78 'leejwrs in all. On 14th Jlay the ship floated off 
and tame uji the river, with the re’t of the cargo, 
m safety, proving not to be so niuth damaged as 
was supposed. In an action on the policy of In. 
eurance: — //di, that there wa« not such a total 
loss of the cargo as entitled the plaintiffs to tccot-t 
as for a total loss without giving notice of 
ali.sndonment. /idd, on appeal, per Purar and 
^lACTKEitsoTT, JJ ,' — The plaintiffs failed to proro 
any nece««ity for the sale of the ship, or that it 
was impractitable to eoniey the sleepers, ora 
iratcrul ^lortion of them, to their destination. 
Butifthe insured were legally justified In aban. 
doning and claiming as for a total loss, notice 
cf abandonnient nuglit to haic been siren The 
condition and behaviour of the ship when sho 
got off the shoal should be looked at as indicating 
her rc.sl state and strength while shevas on it. 
I’er Paoi, J.— Considering upon the endento 
of the circumstances at the time of the sale, that 
tlie ship wa.s not worth repairing, and that she was 
expected to sink at any tunc, the «ole of hci was 
justifiable Ibo sale of the cargo was also justi- 
fiable ; it could not have been carried, in a me'- 
■cant le sense, on shore, much less to its destination, 
'llte sale caii<ed a total loss, and there was no need 
fornoticeofabindoument EtSTlwDiAV Railwav 
■Co'fPAXa'V. ArSTR-M.ASItS IXSCRtNCm CoWFSNT 

0 B. K K. 218 

so on appeal , . . 7 B, Zi. B. 347 


3. FIRE INSURANCE. 

1. Insurable interest— Property 

la goods, jmvinp o / — Contract Act (/.Y of 1S72), 
B. 7S — .tseertaiiied goods— Postjxinunenl of pctssittg 
of pTopert'/ h'j wjre’mcnl. If the parties to a 
toniratt for the sale of ascertained goods agree 
that the pti\ ment for and delivery of the gowls are 
to be |>oKt|ioned, the property in the goods jMsses to 
the hujer as soon as the proposal for sale h accepted 
-and such jias-ing of projartj cannot l»o jmt off by 
any agreement between the jcartica Ptr Mscleav, 


INSUHAlTCE-toncfl. 

3. FIRE;INSUIIANCE— coucU 

0 

C.J . — IMii a contract there appear certain terms 
from wMch, when they exist, the Legislature says 
that certain consequences shall ensue, these conse- 
quences must ensue In the present case all the 
elements necessary for a completed sale, such as to 
pass the property to the buyer exist, and there is 
no manifestation of any intention to postpone the 
passmg of the property. The buyer has therefore 
an insurable interest in the goods. But w’hore the 
sale is of unasceitained goods and there has been 
no subsequent ascertainment or appropriation, 
then there has been no clfective sale so as to pass the 
projierty in the goods to the buyer and he has no 
insurabte interest. Bru Coomskbr c Sai..imandek 
Fire Insurance Comp.anv flOoS) 

I. L. R. 32 Gale. 810 


INSURANCE COMPANY. 

See Iv«rrANCE. 

liability of, to pay Ifcenso tax— 

See Calcutta Municipal Covsoltdatiok 
Act, s 87 . I. L. R. 82 Gale. 681 


INSURRECTION. 

See Seoihon . I> E. R> 35 Calo, 846 


INTENTION. 


S/eCftiMiNai. Tbespais ^ 

I. L. R. 83 AIL 82 
I.L.R.2eBom. 658 
See JNMNsroN OJ" PABXiea. 

See Kidnappino . 6 0. W. N. 208 
Nee Frvai. Code (Act XLV or 1800), ss 
28,231 . I. L. R 30 All. 00 

Nee Penal Code, s 202 . , 

I. Ij. B. 28 AIL 100 

See PeS/U. Code, ss 304 and 325. 

I. L. R. 29 AIL 282 

Nee Penal Code, a 450. 




abeenco of— 

See Cclvable IIohicide. 
See Murder. 


dishonest — 


See Criminal Misarffopriaw^ 

8 C. w. A* • «■* 


See Foboerv 


. 5 C. W. N. 897 
6 O. Vr. N. 383 
L Ii. R. 26 Mad. 728 


See Tiiept. 

malicious — 

See DrrAMATioN L It. R- 30 Calc. 
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nfTEKTl 0 N- «« ’rf. 

- ofjojntor tcrcral owiicr*hlx»— 

Srf Uixiiv l.AW— .loivT I’nc- 

j'Durno't A^p OxvA or Troor a^ to 

JojVT I'AVtl T. 

Fft llixpr l.Aw— rArTTn.->x— IlFQt i»urT 

n’nl'AinTiox. 


to defeat or delay credttora. 


Fit MorroAcr.. 


I, I* n. 35 Calc. 1061 


^ to defraud— I 

CurAT!^o . . 0 0. W. N. 266 | 


■ to evade Stamp laws— 


Fir l)ra-An.ATon^ Drenrr. 8i rr ror.— 
Drci-AiiATii*^ orTm-r ' 

I. li. D. 1 Mad. 40 
I, L, R, 3 Bom. 230 


Su STA'ir Art, «. 17 , 

3 B. li. B. A. C. 320 
3 Bom. O, C. 163 
13 W. R. 103 j 
Ste STiJir Act, ISC9, si. 2*. 2^. j 

24W.R.Cr.l I 
6 Mad. Ap. 6 i 

5feSTAvr Act. 1670. «« C7. 

I. L. R. a Calc. 260 
X li. R. 7 Mad. 637 
LL. R. laMod. 231 
I. L. R. 23 Mad. 166 


togetlnnocentpereon punished — | 

Ste Stoliv rsorrPTv— On'ENirs j 
nELATi>o TO . I. L- R* 1 All. 370 j 


INTERTION OP PARTIES. 

^c< EsTorrEir— EsTOrpzi. BT CoNprer 

4 B. Ij. R. P. C. 16 
L L. B. 18 Calc. 34 
Ii.R. 181. A.e 
See ETirzscE — P akoi EAJDK>rz— -E i- 
rLAIIiJ>Q IVBITTZW iFSlRtMIBTS AM> 
Iftestiok of Pakijes. 

See Craft — R zsrurriOF or Rftocatiw 
OF Grafts . I. E. R. 10 Calc. 238 
See HDiDTJ Law — Jojft Pamilt — Poavze 
OF Alienatiof by JIembers — BIaka- 
^ CER . . E li. R. 18 Bom. 631 

See Life Estate . 6 C. W. M. 660 
See lIoBTGACZ — F orji of JTobtoaoes. 

a Agra 124 
1 N. W. 161 
E B. R. 21 Calc. 882 
IaB. 21 1, a. 88 
' I. Ii. R. 19 All. 434 
L li. R. 22 AIL 149 


nTTENTlON or PARTlES-efmfW. 

MortoAor — .*'ALn or Stor.TC»orr« 
rnotirn'n — l’rr.( h*'»»'p« 

l.Ii.R.2 All. 626. 
I. Ii. n, 0 Calc. 001 
I. B. R. 6 Bom. 661 
I. Ii. R. 10 Bom. 88 
I. Ii. R. e Mad. 246 
I. B. R. 11 Mad. 346. 
1. Ii. R. 20 Mad. 486 
I. Ii. R. 10 Calc. 1035 
B, R, 11 1. A. 120 
E B. R. 18 Bom. 80 
I. Ik R. 21 Bom. 607 

3 C. W. N. 163 

4 C. W. N. 700 

Fee IlrniATRATiON Act, JS77. •» n.Sr.1 

•.in) . .. 1 B. li. R. A. C. 37 

26 W. R. 376 
Fee \Lspor. aso I’LTLiitszK— C o 5 iple- 
TioN or TraFxrrn. 

I. B. R. 22 Calc. 170 
I. B. R. 27 Calc. 7 
a C W.N. 207 

. Intention as to future action, 
expressed between parties, not amounting, 
to a contract— intention to male par* 
(tcvf<if perton an heir— Effect la fuecession oj 
revtfeionary h’irt A mutual expressfoe of inten* 
tion between psrtics caused expectation on either 
side that the intention would be carried out, but 
no contract was made. A childless person, since 
dcccn«ed, cxprcsscrl to the father of the minor son 
of lus sister his intention to make the boy his 
heir, and that if he, tho intending donor, should 
have children of hta own, he would giro the 
l.oy a share of his property. The father assented 
and made o\or charge of the boy. The widows 
and moiher of tho deceased taking his estate 
for their lives, admitted the boy to joint po'<> 
cession with them, and, on being su^ bj' the re\er- 
pioncra of tho family estate expectant upon 
their deaths, defendant, as co.<lefendant3 with 
tho l)oy on the ground that had, m obedience to tho 
known wishes of the deceased, recognizcil the boy 
as heir to him Ilthl, that tho reversioners could 
only be deprived of the inheritance after the 
death of the widows, who cbuld not transfer any 
estate to last beyond their own lives, by the act of 
the deceased in contracting with the father of tho 
boy to make the boy the heir, if such contract had 
been made And that the substantnl question 
was whether the representations made between tho 
twohad amounted toa contract to that elTect. On 
evidence wholly oral, it was found that no such 
contract had been made. Only enough had been 
said betw een the two to give rise to the expectation 
on either side that the boy would, the then inten- 
ded course being followed, i get the inheritance. 
Raracc Das r Raiiaotj Dayal 

BB. R. 20 AIL 209. 

Laia Naeais Das v, Laia Rahantj Dayal 

2C.W N.193. 
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1 Misceltjincous Cases — 

AcoonJia . 

Arreaes of Rest 
Arrears op Revence 
Award 

Bill op Eschasoe 
Bosd . 

Co^JrODSD ISTESEST 
•Costs . 

Damaofs 
Debt or Law- scit purchased 
Debtor and Creditor 
Goods sold 

•Government Promissory Notes 
Insolvency Proceedings 
JIesse Profits 
Mosey lest 
Mortoaqe . 

Payment into Court 

pRlSClrAL AND AOENT 

Profits op Business 
Profits of ^VATAN 
Refund of Excess PAVitESTs 
Unliquidated Damaoes 

2 Gases UNDER Act XX!£I1 Of 183d . 

3 Omission to stipulate fob, or stipu- 
lated TIME HAS expired— 


CoJ. 

. 5783 
. 6781 
. 6791 
. 5791 
. 6791 
. 6792 
. 6793 
. 6795 
6797 
6797 
6797 
6799 


6802 

6803 

6801 

6805 

6805 

68O5 

5805 


(a) Suits 
(£-) Decrees 
(C) COMR-ACTS 


. 6839 
. 6811 
. 68 1C 


1. STirCr_AT10X3 amountiso Or hot to 
Penalties . • J • • • 6833 

See Abwab . 1. L. H. 33 Calc. 883 
See -^tT VIIX OF 1800. 

See Babuana Gba>t. 

See Banker and Customfr 

8 O. W. N. 746 

See Bevoal Reoulation, XV of 1793. 
See Bengal 7’f.nancy A<t, «i 07. 

8 O. vr. N. 176 
13 C. W. JH. 06 

See CmL Procedure Code. 18S2. 

8 O. W. N. US 
0 C. "W. N. 421, 460, 1004 
12 O. W. N. 286 
.bee Compound Istfrest 

I. Za K. 34 Calc. 150 


INTEREST-confcf. 

iSee Contract Act. ss 16, 19. 

I. L. R. 31 Bom. 348 
XL,IL82 Bom, 208 
See Contract Act {IX of 18721. s 74. 

10 0.^.17.1020 

See Contribution. 

I. L. E. 35 Calc. 303 
See CoNTRiRDTiov, suit for — Interest 
10 B, L. R. 352, 353 nota 
X X. R. 81 Calc. 6SY 
See Costs— Interest on Costs. 

See Damdup.at. 

See Dfurep, — Construction of Deoref 
— Morioaoe • 5 O. "W. IT. 137 

X X. B. 34 Calc. 150 
See Dekehas Aop-icuLTURieTs’ Relief 
Act . . I. X. R. 81 Bom. 450 

X L. R. 32 Bom, 36 
See Disqualified Propriftor. 

10 C. W. N. 849 
*S'ec Haih-ciiitta . 9 0, W. IT. 693 

5ee Hindu Law I. X. R 30 Bom. 452 
^>ee Hindu Law— Interest — Usury. 

See Insolvency . 9 0. W. IT. 952 

See Interest Acts. 

See LiMifATioN Act, 1877, s. 20. 

5ce Maiiommedan Lvw— Usury 


See iloRTOAOE— A ccounts. 

See MoDTflAOE— 

CoNSTRCCTION-UsUFRUrrUARY MORT- 

oaoe . L. R. 29XA,148 
I. L E, 28 Bom. 371 
XX.B. 35 Calc. 221 

P,EDE5irTION — 

Redemption OTiiuRmsE than on 


expiry of term; 

X X R. 20 

12 C. W. IT. 345 
_ I. L. R. S3 Calc. 690 


5«pjiACTirE . X X R. 28 -All. 26 
.See Receiver . X X. B. 38 Calc. 63 
See Tr,\nsper of TROPERn- Act (IV 
1882,. ss. jt,3QCalc.810 

See Transfer of Property Act (IV of 

J“=->’'^“'''‘'¥;i,E.28AaS23 

&,,V.uv„ . . 8 0.W.W.08 
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IIfTEUEST~«¥mff. 


compound Intorogt— 


S" 0>XTRA<T AlT, •. 


in. 

13 C. vr. V. 1000 


cfr<«t of Bltpulatton for payment 

of— 

VrM>o'n rrmu^rti — 
u*Nror^C«»rA . OC. W.K.102 

foreign Judgment— 

Sr' CVirnT, JcnoMixT <*r 

6 C. vr. N. 741 

.■ , not paid «» aueh— 

S(t LiMiriTtox AiT, IX or 20. 

EIi.n .31 AIL 285 


— on arrears of rent — 

Sff llcxoAL Tevancv Arr. •. r.7. 

13 C. W. N. 002 

— on mcano profit*— 

S(t Yalcation or Srir. 

L E, IL ^ Calc. 061 

— on naortgago-doerco, to dato of 

rcolisatieo— 

See ^lonmoG— or Mortoaogo 
rnorcRTY — IlioirT'^ or Mortoaoccn 

EL. 11.30 Calc. OSS 


. payment of— 


>— pendente llto— 

See Valcatios or Scit. 

L L. R. 34 Calc. 854 


— receipt of, in advance — 

See PnisciPAL A^D Scbety — Discharoe 
or ScRGTV . 0 B Xi. R. 261 

16 B. E. B. 831. 338 note 
I. L. B. 6 Calc. 241 

— stipulation for — 

See SrAJir-nm* . 11 O, W. K". 1120 

I. L. R. 35 Calc. Ill 

— Btipulatlon for, at hlgli rate— 

See CosTBACT — A ltekatiov or Cobtbacis 

— Alteeatios bv CooEr 

— ^ to date of realisation of mortgage 
debt— 

SeeDECBGG . I. E. H. 35 Calc. 221 


1. JIISCELLANEOUS CASES. 

L Accounts — 5uil for bilartee of 

■aeeoxinls—Abstnee of eontracl for tnlereti. la a 
eiut relating to balance of accounts, probabibtica are 
aot EuiBcicDt to support a decree for interest la the 


INTEREST— ronf/. 

I. MISCELLANEOUS C.\.SES-<on/i. 

aWnce Ilf a contract for Interest. Joy NtnAiv 
Ilntoorr r. Kav/iee CMOirony . 10 W. 11,348 

2. ■ ■ ■ — Ki'eiih'on of 

d'crtt. MTierc, in the cour«c of executing n decree, 
account^ in which interc«t was entered and charged 


• when; it appcarcil that the Didnet Judge had found 
lliat the rate ruling m the lIl•trict waa 12 per cent , 
I and haii atloncd that rate accordingly. Gofal 
hAiif Deo r Joyn.A« TEtrAitv 
t L Ii. R. 7 Calc. 620 

8 C. It R. 402 

' 3. Arrears of rent— A' of 

20 — D'Tcthonof Couri The enactment of 
' a 30 of Act X of 1830, that arrears of rent, nnlcss 
othcrwi-ws proviiieti tiy wnlten agreement, shall be 
, liable to mtercit at 12 per cent, per annum, does 
not make it impcrsliye on the Court to award 
intere«t in a decree for arcesrs of rent, but the 
I Court has a daerclion in awarding iDferest in aueh 
a ea*e In on ordinary suit for rent, tbo question 
whether th« rent u fixed or variable u not in* 
\ohcd iJEcGwmi f. Kisirro Jbebck BrcKsnEE 
Marsh. 278 : 2 Hay 288 

KAailGGSATlt Rov CllOWDHRY V. MyNUDDEEV 
CnooroHRx .... IW. 11.364 

4. . — ■- — PrcHongaUm of 

rent suit b'jt'rutnt in a suit for seven } cars' arrears 
of rent h appeared that the plamtifl had previously 
sued and been non suited, and that the tenant had 
prolroctdl the proceedings Uthl, that the Court 
ought to award interest on the arrears nA3ir££Br>r 
Host »’ TniFoonA Dosseb 

Marsh. 386: 2 Hay 449 

5. li’ifAhoWiny renfj. 

Where rents are withheld, interest may be given 
wiictlicr it IS provided for in tho pottah or not. 
Laix-s Sueo Sahay Simcii e Kcjjmorc.vissa 
B coost . . . 2 W. R , Act X, 68 

6. Ben^l Atl VI of 

JS63 — Diacrefien of Court Bengal Act VI of 
1862 did not alter or aflcct the discretionary power 
of the Court to award interest or costs m a decree for 
arrears of rent BissosAin Deb t IIcrbo Per- 
SKAo Chowdhky . . 2 W. R., Act X, 88 

7. Agreed instaU 

rve/dsofrtnl. Interest may be decreed witharrears 
of cent, but it should not be decreed upon mstal* 
snents of rent as from dates during the currency of 
theyear, unless the parties had agreed that the 
lent should be paid by mstalments at those dates. 
Biubctb Chcsder Roy v Brprr Beraree 
C nUCKERBUTTY ... 9 W. R. 496 

8. Pendency of twt 

for enhoRcement. While a suit for enhancement of 
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IITTEBEST— f<mW. 

1. lUSCEUiANEOUS CASES— ewiii. 

tent is pending, defendant is not liable for interest* 
inasmuch as bis rent is undetermined ; but after the 
rent is determined, he is liaUo to interest for all 
arrears from, and for all instalments after, that 
date Rajmchon Neooee v. Aktod CHtTSOER 
CnownnBY ... 10 "W, B. 166 


INTEREST— conti. 

1. IIISCELLANEOUS CASES-ce«Af, 
interest [to 6 per cent FossEEBujr r. Ashectoov- 

W. R, 463: - 

— 77 — : Srroneoiu rfis- 

mtssalo/ suit by lover AppelhU Court after admission 
of sum due. A suit for arrears of rent at enhanced 
rates srhero riUinUff t.si, , 


9. 'Discretion t^Covrt, 

It is m the discretion of the Court to allow interest 
on arrears of rent. Sattyasakd Gnosat v. Zahtr 
S iSDAR . . . . 6 B. Ii. R. Ap. 119 

Radhika Pbosusso CauynER v. Uwooit MAinn 
20 W. R. 128 

10. EnJinneemtnt of 

rent. In a suit in which a decree is piren for 
arrears ol rent at an enhanced rate, interest is to be 
allowed not only from the date of the decree, but 
from the time the rent became due. Aiisanoolhu 
V. Kajee ArTABOoDDEEX I. E. R. 4 Calc. 594 

a C. Ifc R. 302 

11. — - Discretion of 

Court. Every arrear of rent, unless it is otherwise 

rovided by an agreement m irriting, is liable to 

ear interest at 13 per cent from the time when it, 
or each instalment of it. became due. The discrc* 
tlon which a Court bastorefu-e interest can only 
be exercised upon very clear grounds The met© 
nen-eaforcement bynlandlord, even forasenes of 
years, of liLS right to interest upon arrears of rent 
docs not amount to a waiver of such right. Jo. 
nooiivIaiLi' BtOLAsLAix 1. Ia R. 6 Colo. 102 
4 C. L. R. 349 

12 iraitrr — Omission 

to clavn rent for some years at the stip'ihted rats, 
ichtther awoiinii lo a uaiier. The mere omission 
to claim interest for some years from a tenant at 


13. ^ BenyalAttriJI 

of JSS9, s. 21 — fJaJe of inUrcst Under Bcncal Act 
VUI of ISdO, f 21, it 13 discretionary with tho 
Judge to give interest at 12 per cent. ; he is not 
obliged to award interest to that extent. Diiiiuj 
JIaiitab CnASD v. Debkujjabi Dedi 

7 B. L. R. Ap. 20 

14. Bengal Act VlII 

of JS6‘J, s. 21 — Discrclion of Court In suits 
for arrears of rent, a Court of Justice is not bound 
in every instance to ttiiard interest at 12 f»cr cent, 
the rate specified m Bengal Act VIII of 18C9, 
e 21, buthasdiscrctioncithcr to disallow interest 
altogether, or to reduce the rate according to the cir» 
cumstanccs of each case. Where a phiintiS 
sought to recover more than ubat was adunUf 
due, and it did not appear that defendant wonU 
hare rcfa«.-d payment if the sum actually <It» 
had been demanded, the Court reduced the rate of 


In auch a case where the first Court had decreed 
rent ^ the rates admitted with some enhancement, 
and the lower Appellate Court, seeing no grounds 
for enhancement, dismissed the suit, the High Court 
granted the amount admitted with interest from 
the date of the first Court’s decree. ASAsnsirtTY 
Kooeh t> Eeesa Hast Slramrs . 24 W. R. 82 

16. Bengal Act Vlll 

of ISS'/, s. 21. Where a pottah stipulates that, in 
caso of default of punctual payment of rent, all 
arrears shall hear the customaryand legal interest, 12 
per cent, per annum will be allowed m analogy to 
Bengal Act, VJII of 18(52, a. 31. AxrKoo ifoinrs’ 
Deb Boy v. Mpddiw Moatw Jlozoosin vb 

1 C. L. R. 14T 

Z7. — . ^ _ Jlunt profits— 

Interest— Bent in Kind \Vliero rents were collected 
in hind instead of in money, and tbe Judge, in 
awarding mesne'proSts, alloivcd a much larger rate 
of Interest than was usually allowed on rents paid m 


A AX Ah aI. l>. Ii . •• . *'wJ 

18. — . ■— " ■ Place of pay" 

menl of rent^ffics of landtord—Bengal Tenancy 
Act, 8. 67. Where defendants, residents of Calcutta, 
held a village in Jfidnapur under the plaintiff who 
bad no office there for collecting rent, and the 
tenants refused to continue paying the rent at the 
plaintiff's residence at Burdwan, but offered to pay 
It at Calcutta which was not agreed to by the 
plaintiff who did not appoint any convenient pheo 
for payment and the rent got into arrears: — Held, 
that the defendants were bound to pay the rent 
aotwjthstandingtbeplaintiffhad no villago office, 
and did ’ ' • ' ‘ 

ment 
ants wer 
there rei 

under tbe above circurastanees was uaoio lo in- 
terest under s. 67 of the Bengal Tenancy Act. 
F.sn. IM. OosB-iuI r, ^ ^ 

Jhght to Merest- 

In March 18Si the rent payable by an occupancy 
tenant was fixed by tho Settlement Officer under 
a 72of tho A’.-W. T. Land Iterenne Aft 
1873). In 1835 the landholder brought a 
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I. Misa:LL.\XEOi^ cvsns-«->ii. 

tt*cr)rrT from tfn»nl •rrrtn rf irnt it th«« T*te 
»»ifu»'lf’r • •ntrmJr-nt t>> Ih* 

or <Tt*t oMct »» ^fll •« fi'T the j»n>l »nf«^ 
qornt tlifTTlo Tlir l>nrr Aj'p^lUt'* O'Ort »U«* 
ini*w>l tVr rhin f'*r rml prior to I*t Julr 
*n I iloorrt^l »t!rh ilu** •tiWfjurntlv t*! If'*! 

ditp. Iml intprr«t. IhH, uphoHins th** 

drcinon to tl r irrt, lh»l t^e phintifl «« rn* 
litlp<l to in1rrr«t 4t I jxr crnt. on tho rum ilrcTT»»l 
In n t}io ittte rl ihr ln»Htvii>>n e>t it>e tuit. | 
r.Artu Si'ion r. Jcuii. 1 )a« I 

1. L. K. 0 Aa 185 1 

20 x.-ir. r. n^nt ! 

Art {flKCWmr/Arf (/X rf 

i'TJj. $. • J— Jl»o! ifi'j rf rf//i«I.'ii »7 t^ilufir It pt* [ 
Tbp non-«j’plir«ti'n of cl. (<i) of *. 3t of , 
Act Xll of l>5sl to 4 tliiLmlar iliiM not exempt the 
thiL.i<tsr fix'm h'n !ixf lUtj under ». 73 of Act IX « f 
1>7^ Hcner tiVicrr 4 thiLadxr msko* default m 
psj tnrnt of his rent, ho is lisWo to to chAo^l with 
interr*t on the rums due up to the dile of piTtaent. 
G^4^5^lxx> Su-cti r. DxruiT StNcin 

I. li. 11.18 A11.2i0 

21. . Cfx-^tl refutney 

.^ff (I III tf tSS5), M. €7 <tnd I7S — P-tU cf tttifTctt 
cpttiftd m — Safe /ce nmorj cf rrrt ct 

e/rfe/aiif/i»jlfiiarl ir?o*<i» K<U orre— I'urcA Mtr ef \ 
/(fttff, e/. In execution of * deem- for 

4rre4r9 of t-pnl 4eair't m tenant uhoeo term under* ' 
kahuiut had exriml. but uho had held orrr. the 
f i&iRtiff rut uii the tenure for ra'c. and the defend- t 
nnt |urehaHdit. l^e p'aintin afterwards aortl i 
the urfendant for inteiwt at the rate and aecsmlmc j 
to the ir.stalmenta fj<?ei(iod tn the Labuliat. 
//<W, rermnj the deei-ion of the Sul«ofdm\to ' 
Judee, that the difcndnut wua liable only for ■ 
irtere-t at the rate «{>rcificsl in a. C7 of the Itencal ' 
Tenancy Act. I’fan CAandm C^oiroAary » 
Chindrr Knnt Tfoy. 73 C X. J? J5, di‘lingui'hesl 
Ami r. SaTia (.ua>Diia lliATrnrtirRiN ' 

1. 1*. R. 24 Calc. 37 

23. ■■ ■ — PewjTol Tcnatcji j 

Aft (P/// cf J*5j). e« CT, 27.\—Trn„nl hcLUny 
ottr. A tenant exrcuteii a kabulm More the piM- 
ing of the Bensal Tensney Act for a period of nine j 
yeara and acreed to paj intemt at 75 |icr cent 
per annum on arrears of rent due from him: the 
term of the lease expired after the Ben^I Tenanej 
Act eame into force, and after the ex]'inlu>n of the 
term the tenant continued to hold over iritliout any 
fresh kabuliat or settlement, llclj, that the Undloril 
seas not entitled to rccoror intcrvat as stipolated m 


BATI DeBTA CHOWDHtniAM . 2 C. W. IT, 635 

23. ■ Beoyiil reanacy 

Art (17// of JSS5). M. 67, 17S. nb-s. 3, cf. (A).niiA 

TOt, II 


INTEIIE 8T-<t>^7. 

1. 3IISCELL.IXEOC3 CVSES— conij. 

/”5— Coafrurt |i piy til'Trtt at Ai;W ra.'c Ibsa 
aCftn-I hr t. 67 cf t\t Act. A contract by a 
Icnant hoMnx tin IcT a permanent mokiirari le.x«eto 
par interest on Ih^ arrears of rent at a hizh'r rate 
than Ilf per cent, ji^r annum is not enforveable 
inlaa. H*« laTi Km in Itor Cnownnr.r r. Pro- 
WiiTiii Xint lliitTTAriiiBJrE 

I. Ii. B. 20 Calc. 130 

lUai-sTTA CsvistAB Kor Cltomininv r PiKsc 
Ifomiii 3 aw*. IT, 37 

24. . Bcny^.l Tcaoacy 

.frt {VIII cf /ttj). #*. 67, J7S — Saif for nrroir# of 
tent oBif laferf*! nl oa crorhifiiaf mf*-— ifafe rttiiir-j 
r» hxrd oaf «acoa*-K>aTyf hiryn’a— tM5i7ify of o 
f ■rr*<i--er cf a ten are at a nile for arrears of rent ti jny 
tnterf’. A stijmlstion for the payment of interest 
at an unusal ar>l an exorbitant rate cannot l>e 
mpls'crsl to I** nn incident of tenancy nhieh wou'd 
attach to It even after a sale for arrears of rent. 
Ill execution of a deem for rent asriin«t a tcrunt 
nhu hehl under a kabuliat, dated March 1S50, 
the pUirllQ put up the tecure for sale ami the 
defemlant purelu.*iil it cn the 20th Xorember 
l«0l. SuWiiuently, a suit for rent with interest at 
225 per cent, per annum s|veified in tho kabuliat 
excculetl by the former tenant wwa brou-ht by the 
plaintiff arainst the dttendant. llio defence xnu 
that the plaintiff wm not entitleil to interest at 
such a hub rate lleU, that the plaintiff wu not 
entitled to rceoTcr interest at the rate etiimeal, it 
bein^ an exorbitant one ami not an ordinary inci« 
ilent of a tenancy. IteU, aI«o^ that in such a case 
the rule relatins to hard and unconscionable bar- 
runs should apj It — Kanint $anJ<in C\eKtihmti 
V A'flfij-m'oaao f»Xo*e» /. L. H. II Calc, SIS : L, B, 
III .4 .*75— an-l the pl.ainlift would tie entitled to 
interest nl 12 per cent, per annum, l-cinj the ordi- 
rara rate ef interest for arrc.ars of rent. Fer R.ixi- 
riM. J. — Ity the sale of an ordinary raiyati ten- 
ancy for arwars of rent, a new contract is creafeil 
Maecn the auction-purchaser and the landlord at 
the date of the sale ; therefore, in a cjw where the 
Icome Aws siJd after the Itengal Tenancy Act 
raiDc into ojvration and a suit was brought by 
the Uwllorxl for rent with interest against tho 
auction-purchaser, the provisions of s. 67. rc.ad 
with s. ITS, sul^ (3), ck (h). of tho Bengal 
Tenancy .Act, would apply. Kali Xatii Sev r. 
Tiuilokiiia XiTii Bov . I, li. R. 20 Calc. S15 

8 C. W. N. 194 

25. - Bxyl.t to intere't 
on rent fnn Irahsftree—OHdh Rent .Art {XXII 
of ISS6), e. III. Under the Oudh Land Revenue Act, 
ISTd, s*. 121, 123, the shares of defaulting under- 
j>TOi»ietor8 were transfcrml to three of them who 
ofhned to pay. In a suit brought by the superios 
proprietor, the talutdar. in vrhose estate the mehal 
waa comprised, asrunst the whole body of under-pro- 
prictors for arrears of rent accrued while the term 
of the above transfer vras ninning, interest w-aa also 
clumed. BtlJ, as to the interest, that nnder-i>ro- 

8 X 
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DIGEST OP CASES. 


( 5790 ) 


HTTSHIEST — ccwAl. 

r IiIISCELLANEOUS a\SES— ecrnii 


INTEREST— 

1. MISCELLANEOUS CASES— 


prietors WTTC not tonunts xvithln the meaning of the 
Ondh Rent Act, ISSfi, s. 141, providing for payment 
of interest on rents due from tenants, McHiMMan 
Wehvdi Au Knaje r. MriuMVsn Yasiv Kran 

LIi.R.28 Calc, 623 

26. BtrtgnI Ttnancy 

jicl (r/27 of ISSS), fi7, ]7S, 279 — Contract as to 

S. 179 of the Bcncal Touancy Act controls 
s. 17S ; so a darpatni tAfuVh crcAted, after the Act 
eamc into force, l)y a permanent tenure«holder m a 
Iwmanenth-.settW area comes mthin the scope 
of s. 179. and is not afTcctcd by the provision* 
cf 8, 17S (A) repardinc interest Attlya Cmniv 
Bose v. Tclst Das Sareah . 2 C. W. N. 648 

27. -- ,, Bctxj'it Tenancy 

.4« (1772 of 2SS5). « 61, 67— Tender. \\*here 
rent was tendered to plaintiffs am-muktc\r, 
but plaintifl refused to accept the same : flcU, that 
defendant was liable to pa\ interest on the arrears. 
In spite of such tender, as he omitted to follon the 
procedure presenbed by «. 61 of the Bengt! T«m- 
ancy Act. Rav«oit Stvena t BntoaiiPTTY 
Cnaiuv Rot (1960) . . 7 C. 'VT. N. 720 

2S. - . . Bengal Tcnaneg 

Act {Till of JSS5), 67. 17S (d) {%!— loa-flonf 
und tenant — Interest on arrears-^kate of interest 
sprnfed $n lea*e— Ordinary metdents of holding 
— oter after cxpin/ of fot-'c. .An a?n. 
cultural tenant held under a lea«e for six rears the 
term of whch expired in ISSl, and had bwn boldmc 
eve* since. The rate of interest specified in the 
lea«c was 73 per cent, per annum The landlonl 
filed for rent for the j*eaM 1S93 to 1S93 and pai-t of 
1896, mth interest at the rale speafied in the les<e 
Held, that under the provisions of the Bengal Ten* 
aney .Act, the plamtifl could not recover interest at 
a rate higho* than 12 per cent, per annum An- 
ansTsmATOs-GEvriuL or REaoaL » Vanw Alj 
( 1900). . . . L I* B. 28 Calc. 227 

29. — Landlord and 

ti’finiit— Bfneol TVwnncy .4ct ( 1777 o/ 7455). s< 67, 
77, 775 (3) (A). 779 — Bate of intcreit — Permanent 
tenvre—lnter/Trrtation of stnitiir. Held bv the 
rnsjonty of the Tull Bench (.Asixm .An. J,, di<- 
scntinc), that a 67 of the Bengal Tenancy Act does 
not control the provisions of s 179 ©t that Act, 
and that therefore a contract for the pavrocut of 
interest on arrears of rent, entered into hy a land* 
lord and a permanent tenure-holder under bim. is 
enforceable In law, althouch it mat' eontraveme 
the protidons of a 67 of the Bengal Tenancy 
Act- PtOianta Kumar Hoy Choicdhry v. Promolha 
Kath Bhvt'aeharyer, I. L. 77. C6 Calc. I'iff, over, 
ruled. Matavcim Drni r MoKumt Bisi (lOfti) 
L la R. 29 Calc. 674 
BA 6 C. W, IT. 453 

SO. , landlord and 

frnojit — Pur)i/i»rf. i/ finW' to jiay tnlert^ idipuJated 
• a t^» of the original lenanl—Inrtdent of 

traaney — nrnrjnJ Tenancy Aft (1777 of 7455). s €7, 


A stijfuUtion for payment of interest upon arrears 
of rent is an ordinary incident of tenancy in this 
country, unless there is something unusual in the 
stipulation ; and as a rule it attaches to the tenancy, 
so that a )nirchaacr of the tenancy mil a1<o be bound 
by the stipulation MTien a tenure is advertised 
for sale in execution of a decree for arrears of rent 
it is not ncccs.«Ary for the decree-holder to specify 
the rate of interest in the sale proclamation. W'here 
in a lease the stipulation u^as that the lessee should 
pay a sum of ten rupee* in dcfaclt of deliverj to the 
landlord of a rertam quantity of mf>la.«scs : 77f7^, 
that it aras merely * personal covenant by the 
lessee Also that, the rent mentioned in the sale 
proclamation not having included this sum. the 
auction-purchaser n as not bound to jviy it, RaJ. 
Naxaiv Mmia r. PiNSi Cnavn SlvOH (1902) 

L la B. SO Calc. 213 
S.C. 7 C. W. N. 203 


3L ■ r.cngal Tenancy 

Act (r777o/7.<55).a67— A’-J&afiaf.m/e of inlcrest 
»i»fn/«o»of in—Purchairr nl avelien eah^ Italilih/ of, 
to pay intereit, A purchased At an auction *ftle in 
execution of a rent doerw a tenure covered ny a 
which stipulated for interest at aspeeined 
rate:— that the tenure being subsi«img. -4 
bought the tenure subject to the terms and eondi* 
tions of the 1ea.ae, and nas liable for interest at the 
rate mentioned in the and not at the rata 

mentione.i ins. 67 of the Bengal Tenancy Act, ^ 
OoPat DriT ClHOTVpnftv r. oS 

CnoxTBiiv 1IM5) . . l.I.E.S2C»Ie.!!5S 

go Bengal Tenancy 

AtiTrii! of ;455i.s eWft 

ing Where a landlord applied under a. 169. eU (t) 
of the Bengal Tenanev Act for getting the rent 
and intcreat due to him bet urea the date of the 

institeiUon cl the «nif and thedate of Ibe salefrom 


aVwVa 

Mcln.dc intcrc*’- EeJOI 17 1100 

lIooKEWEr (1900) . . liaw.N.llUO 

- P.engal Tenancy 

id, s. 67, Intcrcn waa claimed in the suit at a 
•ate of more than 12 per cent, per annum on th 
MSI* of a kabuhyat exeeated Ixjfore 
he Bengal Tenancy Act, the tenant being provrt 
hw acquired the holding by 
F/cH, that the stipalatiM aa to Tamua 

:,vcn effect to. Trurs Cnrvi.Ra P^f v. daaonA 
KraiAR Rat (1990) , - 

O. .4rTrrtMo/real— 

V-^-E/frrt -I 

' newtiJ in Caud, omimon 

• -enl 


•n» to the plaintiff ; that < 
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DIGEST OF CASES. 


( £702 ) 


IKTEIlESt'— oentf. 

1. SllSCELL.\:ji:OUS CASES— fontl. 

It. IhcT »**nl him hy tnf'rn'y nnltr. In»t*?in«it hy 
|n» 1 *lmcnt, *11 thr irnt* *« Ihry fell iltie, hnt Ihe 
j«NintilT »y»lem*tic*llr tleclinM tei nceept tho 
m'^ney: th*l, «hen the •tiit «*« alioiit tn lie in*ti> 
their I'lemler » 2 *in tentleTe<l the Tcnl«, 
fir»l to the plnmtin'i p!e*i!er «n<l then to h>< 
fieili, *ntl on their declmlns to •crept the mooer, 
it itepfwUrtl In Conrl Iwfnre the riiit w*« lo«tl* 
tutol : — UdA, hy the Full lleneh (lUuri'cl, 
^.C. J. an'l Mnm*, J., «li*«entins), th»t there 
•rar • raliil teP'ier, which wai kept pvil, amt that 
it war not nocraury forthcdeftmlanta to followup 
the tender by a deposit of the rent under* 10 
of the Bengal Tenancy Ad. in onler to atop 
lnlere«l from running under *. 07 of the Act; that 
Tent, which had l>een tendeml with tho intention 
of paying it to the person to whom it war due at the 
time when it was due, but which war without goo«l 
e*u«c not rceeiTcil by the jwraon, to whom it war 
due and to whom it war tenilered, could not be 


debtor, ho had under tho general law by which a 
talid temlcr which ir kept poo<l, stops tlie running 
of interest from tho date when the (cn<lcr is made 
jn7>il roriBi i>ni T. AV«i Copif CA-ifi, / L It 31 
Cak.305, approred KRifA StsDnt? MoKciuce 
c. Asntiot bcsoAtit Dcet (I007i 

1. L. It 8S Calc. 84 
11 C. vr. N. 083 

35. — — Arrears ofRevenue— ^lasij- 

nee cf CufrrnMeflt reunut — Intcrut on orreor# — 
Act XII of ISSUy^W P. Jlenl .if t). « 93U),Ac{ 
XVJII cf 1873 (A’.* ir. P. iMnd.rtifnuf Aft), 
1. 148 iiddby Brimuiand AikMan, JJ .that an 
arngneo of Government revenue cannot »uo for 
interest on arrears. Bilhal Daa v HarjAut, I L R 
6 All. 503, referred to Ciiavdi rnsrao r Mr- 
BEVDBA SiKcn (1000) I. Ij R 28 All. 6 

36. — Award — Poutr of Court to 

yire interest. A Court har no discretion to deal 
judicially with the menta of a ca«e determined by 
arbitrators, but is bound to pass judgment accord- 
ing to their award Accordingly, it cannot decree 
interest which tho arbitrators have not awarded 
Jlontrs Lal Stuna v Joy Nabaiit SnsuA Cirow- 
DHRY 23 W. R 105 

37- . Sill of exchange— DofKcfKin 

«/ interest aa ducouni from bill of exthajtye In- 

terest affording to rvlet published ly loan com- 
pany It IS not illegal to deduct interest in the 
scape of discount from the amount advanced on a 


UTTEIIEST— cotM- 

1. -MISCELL.VN'EOUS C.kSES— fon/J, 

18<V1, h*A publisheil anti caused to be registered 
rule* rrgtnling the payment of interest on loans, 
ifoea not hiivl a borrower to pay the interest as 
required by those rules unless ho has contracteil to 
do *<1 Tirrr.atn Lns,*c Ornen c. Gocr CntjsncR 
Baruan .... 2C.1j. R.340 

38 - Agrcerntnl to 

pa*/ satcred — tVidcncc, adiBissftdity of — Promissory 
ofl/c — Proftdare Coile (.Id XIV of 18S2), 
CL XXXIX, » 532. In a auit instituted under Ch. 
XXXIX of the Ovil Proceslure Cwle (Act XIV of 
1SS2), the plaintiff is not entitled to recover any in- 
tcfTst unlcws such interest is specified m the pro- 
miss,.ry note itself, or to pice csiilencc regarding 
*n\ agreement to pav interest Bcmfry v. Shilling, 
fo^, I I.. It 1 Calc. 130, rcfcrretl to. BnuPAXi 
IUm c SouRENDiLi MoJirs Taoore fl003) 

I. Jj. R. SO Calc. 446 
8.C. 7 C. W. N. 413 
30 _ Bond— •Goiw/radi'oR of bond-- 

CaltnlntioH of infcrcsf. On the adjustment of an 
account of tho principal and interest due on a bond, 
a kararnamah or deed of agreement w as entered into 
by the parties, in uhich, besides tbs original sum, a 
further sum for interest accrued thereon was de- 
clarwl duo and agreed to be paid off by nuta'meDtt 
licfore a given lime Payments were ma<lo at ir- 
regular pcnoils which payments tho bond-holder 
claime<l toajipropriatc to keeping clown the interest 
upon the whole sum composwl of both tho onginal 
principa' sum as well as tho aum mentioned in the 
kararnamah as accrued thereon for interest. Htld, 
upon the construction of tho instrument, that the 
principal sum alone earned interest, and that all 
payments ma<lo in pursuance of tho stipulations 
were to be applied in the first instance to satisfy 
such intet -St, the excess of the payments only being 
appropiiatcd towards the liquidation of the princi- 
pal sum due Basipndoss Mookerjea v. OuEtsu 
Chu-sderBae . 6 Moo. I. A. 280 

40 - Payments on 

bond — Mode of calculating inlcrMf UTiere pay- 
mentwasroadeujionabond.theamount paid being 
less than the interest due :—IIeld, that the payment 
ought to go to reduce the amount of interest due, 
and the creditor in a suit upon the bond was en- 
titled to a decree for the principal and balance of 
Interest up to date of decree Luchmeswar Sixgr 
V Lctf Ali Kh sn . . 8 B. Ii. R P. C. 110 

4 j Compoiinf in- 

tereat l/itconacionaifc bargain One Sami-ud-din 

Ahmal Kban, on the 10th of November, 1632, 
borrowed from Kirpa Ram and Ghasi Ram 


ilrunkanl Un lue i,iiu ui junc, luw, me luori- 
gagees sued on the bond to recover &5,3S0-9-0 

8x2' 
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DIGEST OF CASES. 


( 5794 ) 


IITTEKEST— conW-l 

1. MISCELLANEOUS CASES-conlrf. 

from the eurpJus proceeds of the sale of tho iDOit* 
paged share v hiclj had taken place in execution of a 
decree on a prior mortcage. The Court of first 
jnxtoncc gave the plaintiff a decree, hut aHowed 


AX'f H'Jt ; Aoniini ibunuan ijtuiiMuiunt jiuo 

I'rosiumo Ohose, J. L. E. J2 Calc. 225 ,* Lall r. 
Jlfim Praead, I. L. J?. 0 All. 74 ,* and Madho Sirifjh 
V. Eol* Itarji, 1. L. E. 9 All 22S. referrcil to. 
Kjupa Ram v. SAMl-tiD-DiK AnMAnKnaM (1903) 

I. li. R. 25 All. 284 

42 Compound Interest— /w/i’wt 

yer Mtnem. InlcroHt at the rate o( one )Kr cent. 
• . 1 

nut of 
Icrest 

calculated per mensem, but pajablc per annum. 
ItAJASrETi Natiain Rac V Duai Gomno Smon. 

2 Moo. I. A. 263 

43. - />eeree of JViiy 

CPvvcil, toiiidniction cf.^rdtr ».wnc yw /«>■<■, 
On n question of construction of an orrJer of H^r 
Majesty in Council, the uord* “ tlic jJoinlill )s to 


plaintitl tho moKty cJiuaen vy mm or mv bum 
uhich ho alleged to l>o duo for principal «ml arrears 
of interest (at 12 per cent.) equal to thepnnciivil 


HTTEREST— conW, 

I. MISCELLANEOUS CASES— conftf. 

lU of 1872 and s. 24 of Regulation V of 1893 : 
HtM, in respect of an agreement to pay interest on 
an amount composed partly of the principal and 
iatcccst due on a former debt, that such agreement 
is not void under s 24 of tho Contract Act, and that 


1. Ij. K. 26 Calc. 238 

46. — — ■ Jvlerest Act 

(XArdi/ o/^ JS55), s. 2 — Jnltrest — Contpoxtni 


46 , _ . Compound fn> 

Ureit—VticcnKlonalU Sorgain— Cn/o»r ifeofino— 
Dclmj iM s\n(-^Vr<3tnt ntitssUy—Pardayiamn 
frtrfy. A bargain a« to compound interest In a 


Itad^o SiiijA V. A’flsHi' /“an, A A. A Au. <»ij, 
dwented from IVhen the intercut charged m o 
mortgage bond is \cry lugh and the debtor is of 
full capacity, the general ruio is that the Court 
\edl not grant relief n ithout proof of unfair deahOg 
or undue pressure or influence on the part oi the 
creditor Or that the creditor has taken unfair 


(rorn the dale of the decree of the Court ot first 
instance. Oopef Ki‘’ses CossAvru r •BniKUAinnc 
Ciii*>nEn SmcAn . . ID W. R, P, C. 41 

44 . tonlrad 

—Sonihal PccQurmahi SdlUvirvi Ecfftrlalion (III 
of J572), a. f!~-^onthal PfxffvnvaXi Jii'lict Thyi'Je* 
tion(y of lS03i, A 2/ — “ t^jifair/j/f " ctnmdrmUon, 
meonino o/. 3’herc la no law or regulation lajmg 
donn that on agreement lictucen any t»*> per- 


uuiuie «i III.- ' 1 

debtor in fidocury relation to the creditor and of 
an expectant heir are exceptions to the cencral rule. 
Ztlonnis^ ^ . Brojtndro Ooornor Boy Chou-dhrj, 21 
W. B.352,-dl<^clit.losli r. 1. L- E-iCak. 


Kanai I<al Jo'ihn r. Aonjnii uim. x • 

O C.) 31 wofe,' SviJnsl Lai v. 5Arol«inif hotr, 
f.'x. X. ; VaU. US: L. It. S 1. .1. 39.- 


tooV unfair sdiantago ol his necesaii). 
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DIGEST or CASES. 


( 57W ) 


iNTEnrsT^fnff. 

1. MjM-ni.LxNEors CAsr.-i-^-ff. 

Knt«^Avi< r. Lal >lr^T»n 

<1^M) . , . L L. lU 31 Cale. 233 

4T. IitIrTft rn III* 

in .Vo'f.'iT*— -rrinj/ff cf Prih 

r'rfy Art (/r r/ H<J). «.. 3<. «nl 5*;. The 
Omrti ill ti'’’! Ic'n t^iwanl* eorap'imil in*.err«t, 
th'"j 0 > ri-<t nirarl it in th» cf 

\raX wVi'T*' th'Ti' H « cVir »rT>'*-m''nt h'lr »ti p\vm*nt, 
«t ii in Ih" •l««en'v pf cirrum*t>ncc* 

•’'owx>l. lUri r. lU'ttJi {I'Atn 

. 1. Ia n. 28 Bom. 371 

48 Costs— Co'ft no? fiiiiifioii»4 in 

Jffrrr, llilt, thil the pnnnj'V o! t*e IVl IV-noh 
rn'inr. lytH r. I!\flytrrf Strg\, It. L. It. 

Smp. Vri rjO: .-r. K It 109. II »I much *p. 
p'leiVe intrreil upin c<Kti Ai it «♦ to mt^rrit 
np'n inline pro'iti not fciranlfvl b\ the ile-rce, 
sn-l muil lir «pp''fil to *!1 deerwi pincil. eithir 
Wore O' *tXrr the d»te of thAt judjinent Lcct-i* 
5rvD StNGii r Ham Xaiuis SivonJ 16 W. R. 415 

40. /nfw«f on <rt«fi 

if’itre rfext KOf ep^iuHy <7i0f if (.‘o'ti in the 
suit CArry icterrst tmlen the contrurt »« di'tinetly 
ititcd in the decree Bharct C'ucsprR ^ircar r 
CoCEEr rARiiiAO Hot . 18W. B.34 

HiBAOnrif Sasctal r. Rttn Mo'iee D\««ia 
2 W. R. Mis. 21 
60 ■ - /nf'rcd ROf men. 

tionrd in dterte—Eueulion of d«(r« — Pnctxiurt. 
The Court in exccutios s decree hn no )>o«er to 
allow Intereit on co«# when not mentioncil in the 
decree. The proper course for obtainins auch in* 
tcKit 11 to apply to tho Court which im'scd the 
dccTc to amend It. ULfCTCJtKlssA r LaL 

ScKci. .... GB. I*R,Ap. 33 
Bbojo SooNDrJtEE DrsiA r .txrvp Moaee 
Debla .... 10 W. R. 302 

61. Inicrett not nun- 

tioned in dtCT<e Where the decree pi>es an interest 
uiion the jirincipal aum recoicrcd only, but not 
upon cost*, the plaintiS is not entitled to such 
interest. .iMEEKOosisaA Kuatoov r. AIohomed 
M oztnrtm Hossek Chowdhbv . 18 W. R. 103 
62 . ■■ Inferesf not men* 

iioned in decree. i\'bere a decree gives interest 
upon the principal sum recovered only, and no 


53 Inferuf Rotmen* 

tioned frt decree — Decree of PritT/ Council — J/rsne 
frofifs. In a suit to recover certain property, the 
plaintiff obtained a decree for a portion thereof, but 
on appeal theHigh Court reversed tho decree and de- 
clanni him entitled to the whole. On appeal to the 
Privy Council, tho decree was that the dedaion of 
the High Court be “ reversed with costs,” and the 


INTEREST-ecn'J. 

I, 3IISCELL.\XEOU3 CASES— foatJ. 

ilec.*ce of th" llr«t Court *' ailirracil with costs.” 
On this the first Court onl<TT«l the restitution of tho 
^•nlf''•rty with wasi’it, and also that the defendant 
ahiniM (iltain interest on the costs both of the first 
Court an<l of the Privy Council ; but he disallowed 
the Cost* of the Hi’h Csiurt as not being expressly 
awarxlM bv the Pnvy Council decree, //rif, that 
the defendant was enMtled to mesne profits. 
ln{»Te<t on thecosfsof the PriVyOiunciI should not 
l•eclve^^, th" d'cree Ismij silent on the point ; but 
th«s costs of the fir«t Court Avould carry interest. 
The storrls *' with costs ” in the portion of the 
decroe of the IViry Council afTirming the decree of 
th" first Court mean the costs of the procenlings in 
th" High Court. Ontmis Rirr SrErnrvs 

13 B. I,.R. Ap 44 : 21 -W*. R. 105 
Bimxa RroiiBCR SiNon r. Baort Raj Stxon 
SW.'W. 310 

64 , Erfcu.'ion of de* 

ftif o/ Priiv Co’incil — Cods of imnshlhn nnd 
pnnltit't Where, on appeal to the Privy Council, it 
wasonicresl that the decree of the High Court here- 
versesi with £3Ttl lit. If costa, and that tho decree 
of the Zdla Court be affirmed srith costa in the 
Courts below, in execution of the decree, it was liefd 
that the decree*hoMer was entitled to the eo»ts of 
trans'ation and printing incurrei! by him for trans* 
mi<sion of the reconl to tho Privy 0>uncil, and that 
he »a.sentitlcAl tomterrst upon those costs, but not 
to interest upon the siid £37<I 13s Sd SIasa'c 
TnAKCRv Loret 0B.L.R.Ap. 22 

9 c !dcD&r.v TsssoR r. Mossjsov 

18 W. R. 253 

UuATtn. Fatjua e. AmcB Ali 

0 B. Ii. R. Ap. 23 aot« 

s c OoMATOoLFiTnu t‘ AzhckAli 

16 W. R. 356 

.\'<JCR -\u 1. Kooexcbj Chosder Gupse 

23'W.E. 463 

Saroda Prasad JIullick f LtjcnuiTAT Srton 
DiTOAR (where, however, Markbv, J., dis«nted 
irom the practice). 

0 B. IaR. Ap. 23 note ; 18 W. R, 89 
65 Fxrcufion o/ de- 

cree of Pniy Council — Coat* of froiitiafion ond 
pnnfiny Where an order of Council in England 
awarded costs ineurrcAl in this countrv, including 
charges for translation and printing ; Held, that the 
costs should carrv interest at C per cent. Xrr. 
RAoncBDosse Bissumbhcr Doss 21W. R.4li 

68. Priiy Council 

order airording costs— Fxecufioii of decree— .-iel 
XXIH of ISCl, ss. lOfnnd 11— Interest not giitn 
by decree. Where an order jiassed by Her Majesty 
in Oouned on report of tho Judicial Committee 
awanls costs, but is silent aa to interest on the cost 
so awarded, it i« not competent to the Court which 
has to execute tho orilcr to direct payment of the 
costs with interest. The principle of tho decision* 
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DIGEST OF CASES. 
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HTTEKEST— amfeL 

1. lillSCELLANEOUS CASES-«on«. 
in cases arising under ss. W and li of Act XXIJI 
of 1861, which have established & similar rule of 
practice in exccut)ng decrees passed by the Courts 
m India approTcd. Interest not provided for in 
the order of the Privy Council may, however, be 
allowed in execution where the parties have agreed 
to submit the matter to the discretion of the Court 
executins the order. Foeesteb f. Secretaby op 
State I. L, R. 3 Calc. 161 : L. B. 4 I/A. 137 


ranPEREST— cotW. 

1. MISCELLANEOUS CASES-confd. 

r: : Bight h inUrtst 


J\.ti.VBrA SrjrcK v. Toovons SisoB . 7 W. R. 20 


Lesbvj Roy t. Mabtab CnAim [21 W. E. 147 

67. Inltreai o» coat* 

not gnen in decree of Privy Council. MTiere in* 
terest’on costs is not allowed in the order of Her 
Majesty in Council, such interest cannot be given 
by any Court in this country Porcafer v. Seeretarg 
of State for India, I. L.It.3Calc 161 -L,R.JI. 
A. J37, referred to. Dakbina Moban Roy Chow- 
DHKV f. SaBODA SIOBAK ROV CHOWDTtBY 

. I. L E. 23 Calc. 367 

58 — I ■ . ■ , - Caletilalion of 

intereet — Set-off. IVhere a plaintiff obtains a decree 
with costs and interest upon the costs, the defendant 
being declared entitled to the set'oQ on account of 
costs, the interest should be eaiculated on the 
amount duo to plaintiS after deduction of the «et>off. 
Asiakbt V. BitiDBOo . , 13 W. R. 138 

60. — — ■ I ■ — Interest on tosU 

Ttfv.ndtd. Interest is awardable on costs refunded 
on the reversal of a decree on which coats were re- 
covered. Kcdas Nate Fasbasee v Dova hloYEC 
Debia . . . . .20 W. R, 49 

00. — Dozaages. The Court may, in 

a proper case, award interest by way of damages 
Lola Chhajmal Daev. Bri} Bhulan Loll, L. R. 22 
I. A. 1S% referred to. Jocesbob Bbaoat v. 
Geaxasrak Pass (1901) . aC.W.W, 350 

61, Debt or law-suit purchased 

—Oulslandinfj clam Where a debt or law-suit has 


much below the aroount of the principa’. Uakoda 
S oOSDCP.EB DoSSEE f. OODHUB NaTK RoY 

11 W. R, 125 

62.* Debtor and creditor — Power 

of Court to give interejt or any turn overdue — 
Where a sum of money becomes due and payable at 
a specified time, the Court may sward interest in 
the shape of damages for such penod thereafter as 
the money remain'! univaid. Tara C^akd Bibwas 
V NAfAR Au Biswas . . 1C.D.R.286 

63 I . - - - ■ ■ ■ ■ ■ — Sv\t on bond— 


Irom the date of such offer. Guor Janakayya 
Carp v. Oarcdv Reddi. Garcoa Rrnni r- C om 
JaxaKavyaCabc . . 1 Mad. 124 


, : Delay in auijio. 

A creditor is not bound to bnng hi^ action to suit 
the convenience of the debtor, and may. where two 
parties are joiatiy and severally liable on a bond as 
princ»i«al and surety, defer bringing his suit to the 
last moment the law allows, and he js not enlilJcd to 
a lest sum for interest if be does so. Mahomed 
Robecmoopdepy r. Isdoob Chcxder Jowbttbee 
12 W. B. 192 

68' ■ , , D'cree or\ jnorf- 

gage— Leave io pay at once to avoid high rate of 
interest In giving the plaintiff a decree ea a mort- 
gage uhich peovidwl interest at 2k per cent., it was 
directed that the defendants, in order to avoid the 
payment of further interest at that high rate, might 
be at liberty to pay the amount of the decreo at 


. r ' j ■ 

67. - — Principie of de- 

dueling payments on actount of decree. The rule as 
to making up an account of interest in mortgage 
cases,— oir., that when a payment IS made, it is to be 


C8. — Interest on snnt 

trroH^fy credited. The obligee of a bond for 
R7,000 gave the obligor an assignmentrof R5,319 
on account of rent duo to the latter by the 


appeat eiaimed interest on the 5350 foe sir years 


paiaasuovcninivm, leieiiuu in..—'.* - -i--- j 
stipulated fprnor contemplated by the parties, ana 
bccAureit was open to tho respondent to take mea- 
sures to resliw tho sum so paul instead of Jetting it 
IieoveranddoubJcitself byintcreat. 
Debiai.Ladly . - 17W.R-7I 

09 . ^Morlyigeeinio*' 

seasibn— £«<{ for retfmphon- The prIncipe o 
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WOKST or CASES. 


( 6S00 ) 


IjnXIlEST— rmlf. 

I. MlSCi:i-LAKEOl*S C.VSES— 

<VTri«(rTrr<f''ft. th*i *rrTr)iifrfttr* Inr fci* Jtm~ 

atvl (tho of mon* 

Uiin r^jtinl at tfir tti«* roiflmrnrrno^t of Ifio 


%fi»rh* m Knot* part> win.; ^ 

fir til'* mcnfj, lut thf* |*'rty rr»i»tins li\ j 

rvm' niMn« in bi» ^’■'Ofr*fUlfn torflftaptionafKl 

tlip fm»' M-tlVtnrni of llif ncrount. .\JiMCr Ati 
KUJ^^ r. JowjUiih SiNon 14 W. R. P. C. 17 . 
8.C. Atimvt Au Khan r Jowahip. Si'«oii | 

10 MOO. I. A. 404 I 

70 ■ li'lttf rf Jttrtf- 

kd-itr f-i Ult o«t Mffufion. Tlir faeiol * ilccrro. . 
hoMff liaiin; dfUj-of Ut « time to 

taVroiilejeeution of hi'ilfwo M no jToun<lfc*rthe | 
Court rc^u'inc to allow hint intrrr»l at the fato I 
ilirrctfJ lij »uch ilieroc. tolc |xiul u|<on the pniHi. . 
T»l aum pecoiemf, from the date of ilecrfe until 
rrahiation. Kanv MAriiAO Tntiioi *■ K»'» 
Copal Stne Ml . 3C. I*.B. 623 


7L - Stfttn;/ vp ad‘ | 

rfpM liffp. 1» • *uit to lecour title-<leeil' ami 
olhof jTopert) . the ilcfcndant cUirawl a certain aum 
an Lcirg due to him. an<l m the ]>Uint the plaintiff 
offered to |iay the defendant all (hat naa due up t«> i 
that date, pfoiideil the dceils and property «cre I 
picn up The defendant, houcier.elaimeil anjtht j 
to hold them under an adrerae title. //</</, (hat the 
defendant ua« only entitled to interest up to the | 
date of the plaint *and not up lo the date when 
the money due was actually pnid JccoERXAin 
1 ;ass r. Itru>ATn Dos^ 

I. U R. 4 Calc. 322 j 3 C. Ia R. 376 
72. , Goods Bold— Suit /or i^nce c/ 

good^^Inlertft be/ore tuti 11 hi re there was no 
time fixed or agreed for jiajnicnt of the price of 
gooda bought nor wa« any demand of price made 


73- - InlertsI on price 

and charges not legally demanifaftfe in ahsttiet of 
special contract. The defendant made an offer 
in writing to the plaintiffs for the purchase of 200 
bales of pepperill drill at Or. 2d. A few days later 
the plaintiffs ’ salesman tendered for aigoature to the 
defendant an indent containing certain terms not 
contained m the onginal offer, and in particular con- 
taining the words, *’ Free Bombay Harbour and in- 


HfTRRRST— M’on/d 

1. SII.SCELLANEOUS CASE?— eonfi. 



it lie flcmandcil on the incidental charges in the in- 
Toicc. MiiiovtD Kaji Jit\ r. SriXXEB 

I. L. R. 24 Bom. 510 

74 Government promlBsory 

note*— /a/i’friif on infrreif of Government paper 
tcilhS'ld. Interest may be claimed on the interest 
of Gorrniment promissory notes withheld by an- 
other. TAIirCKXtTII SIOOKtlUEE V. CopBEE- 
atcit'e Mookeiuee . . . SW. R. 147 

75 Insolvency proceedings — 
/’’oircf o/ High Count— Proceedtngt under Insol- 
rrncy Act, H d- 12 Vict , e. 21. I*roccedings were 
taken under the Insolwnt Act, 11 & 12 Viet, 


Assignee. Miller r Barlow 

14 Moo. I. A. 209 

70. ' Citif Proeeffure 

Code (.^el J/f of 1SS>), «s. 3S1 and 3!2. Rule of 
Daminpnt, vhen appitcnhfe— if nppfi- 
foWe in insoliewy pfoc'ediiiif*— Proehee. The rule 
of rfamrfupot exists only so long as the contne- 
tual relation of debtor and creditor exists, but not 
when the contractual relation has come to an end 
by reason of a decree Proof of a claim in insol* 
rencyamounts toadecreeand the rule of iamdupai 
would not apply to a claim so proved. Sloreover 
the uniform practice of this Court has been not to 
apply the rule of damlupat id insolvency proceed- 
ings Hari LaU. MalucK, In re (1906) 

I. li. R 33 Calc. 1269 
8.C. 10 C. W. N. 884 

77. Mesne profits — Decree for 

mesne profUs — Judgment-deht. According to the 
practice of the natira Courts in Bombay, a sum 
found due for mesne profits was a judgment-debt 
and earned interest by its own force. On petition 
in the native Court after decree upon appeal in 


3 Moo. I. A. 220 

78 — . Suit for meras 

profits In a suit for mesne profits (not being a suit 
for land and its mesne profits) interest on mesne pro- 
fits cannot be recover^. Cbaso Modax Touasa 
V. Dpii-abh Dwarka ... 0 Bom. 7 



( BSOl ) 


DIGEST 01* CASES, 
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INTEEEST—ccwfa. 

1. MISCELLANEOUS CASES— 


INTEBEST— wnii. 

1. 3IISCELLANE0US CASES— 


78. — Intereti preri'ova 

to suit. AltbouglunterestaSBUch canaotstricilybe 
allowed upon mesne profits prewously to the in* 
Btitution of the Buvt, the Court, in estimating what 
Joss has been sustained by the plalQti0 in being kept 

( 


awarded. Peotap Chusdee Borooar v. Stmico 
BfoPEE . . . . _ . 14 W. R. 161 

80. Discretion o/ 

Court. There being''no rule of Jaw obliging tho 


I I • t • . ■ • . • . • 

AsDut GtUFtm V. Baja Ratt 

I. Ii. R. 22 All. 202 

81. . — . . — — . CaUulaticn of 

interest. Interest on mesne profits may be allowed 
year by year dunng the period of disposses^on. 
JlPlfBBBAa ACSABJEE V TCRt7>*<30 . 7 w. E. 173 

82. _ Interest withheld 
until date of decree. Interest on a sum awarded for 
mesne profits may properly be withheld until the 
date of the decree, since the amount Is not ascer* 
talncd before that time, Bfboal Coal Compakp 
f. Dabeembah Dabea. Marsh. 105 : 1 Hay, 181 

ifoBARtrs Ati V. Boistbb CaUBN CnOWOHBY 

11 W. B. 26 

83. - Date of assets, 

flient of nense •profils Although the common prac- 
tice is to make interest payable from the date on 
which the mesne profits are assessed, interest was 
g'lTcn in a suit for mesne pro&ts which ought to have 
been paid by the defendants, but which plaintiffs 
had been made to pay, fcom the date when they 
ought to hSTo been paid by the defendants 
SoKBEE MaSBE DEBIA V. BbUOBAJ hlOOSEKJEB 

17 W. R, 228 

84. Jti'yhi to interesl- 

The plaintiffs were held entitled to interest on 
mesne profits. Lpleet Si»on ti Air Rrza , 

8 W. B. 322 I 

86. ; Act XXZII of 

1S39— Interest from initituti'oji ofsutl By the 
law and practice in India, independently of tbe pro- 
visions of Act XXXII of 1639, a decree might award 
Interest as of course on mesne profits from the date 
of the institution of the suit m which they were 
claimed. Such interest is not forbidden by the 
terms of the Act referred to. lIvttitopERSAVD Ilor 
v. SuAiiAPEnsnAUD Boy 

I.I.B. 3 Calc. 654: 1 C.l^B. 400 
L. B. 6 1. A, SI 

80- ■ ' ■ ■ InUresl from 

commencement el suit. Interest on mesne profits 


may be allowed from the commencement of the suit 
at tbe* annual rale allowed by tbe Court. Jlurro. 
persaud Roy v. Shamaperska'id Roy, 1. L. R. 3 Calc. 
6S4, followed. Jlcnrs Mohdji Singh v Uasi Dass 
CDrcKBBBHTTr . . . 6 C. D. K. 357 

87. /arisifi'cfiort of 

Court of Bewnue— Act XVIII of 1873, s. 93, cl. (A) 


I. L. R. 1 All. 261 
88 ■ , - — - Interest up to de- 

cree — Rale of interest. Held, on the sum ascer- 
tained as the assets, less the collection charges, de- 
rived each year^from the estate, that interest at six 

K r cent, per annum should be allowed, to be calcu- 
:ed on each year’s mesne profits up to the date 
of the decree of the lower Court. HuESODtiBOi 
Qffow»niuiif r. SsaeatSookpebyPabia 

I. X, R. 4 Calc. 674 s 3 0. D. B. 617 

89. - - - — ■ 21tsne p<vfils, 

interest on — Ctril Procedure Code {Act XIV of 


year, on the amount found to be doe. Hurn 
r. . . r” >t— — e. ...« c. - J.L.B. 

MAX iftlSSUI 

• • > Calc. 606 

» u.u. 1 i*. W. N. 437 

.. Ezeculion of de- 


eret— Interest on mesne pnfUs-^Hate from icliicA 
such interest accrues Held, that tbe term “mesne 
profits ’’ includes interest on such mesne profits, 
and that the interest accrues from the date upon 
which each instalment of tbe mesne profits may 
become due. Gri*b Chander tahin v. SAoj* 
Shikharesu/iT Roy, I, L B. 27 Calc. 951, followed. 
NA&rArSrxGB K Hab OrAX 

LD. B. 2S AU.276 

01 . 


tent aecordiny la contract. Interest on money len 
was contracted to be p.ayable, ” oven jf a em 
should be instituted,” at the rate fiAP** f®' 
period for which the money was lent. Iltln, that 
interest must be decreed at this rate, according 
the contract, down to the institution of the suit. 
Baloobis-d Das r. Nar«b Lil jg ggg 
ii B. 20 I. A. 118 


(f^VIIIof IS55). «. 2—Ezorhitmi rale of i»Ie't ft. 
JB borrowed money from A on a promissory no 
at an exorbitant rate of interest Upon * 
brought on the fciid noteat the rate ^ 

the defence was that, the bargain * , .) * 

Bdonable one, interest was not recoverab/e at umi 


_ InVrest 


Ael- 
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DIGEST or CASES. 


( ) 


imxnrsT— 

1 . Mi‘5rru.\Ni:ors (W^jes— 

n\f lItJ'1, thill, th'^n* l^inc no fiiucUry 
rr1»tion Ktuf^n thr> jnirt>fi. nn'l llirrr Wor no 
fin-lins th»l Ihr tcTTni of th** contwct woro puph 
1h»t tfic ro*«on»fl'* fnfeirncc mu*t !>'' th»t Iho 
itrfrn'lunt oithor cluJ not tin'5<T»Un<l whut ho w«* 
• fiotit or ir*» tho victim of romo impoMlion, Iho 
I>l»intifl rntitlccl to* ifoortr «t tho nto^crroil 
ntion. SiTi'ii Citrsntn Cir! r. HrM Cnrxntn 
SiocKrtor^nftrA (IP02) . I. Ii. 21, SO Ca]& 823 

03. Ihrrtd tUm—^ 

Intcrrtt nal tiUoteti on l^rrtd tUn o/ occonnf. 
In nn Account, intcrcit cannot be alloirt^ on items 
that arc ImroJ bv limitation. Interest Js but an 
*ccc»»oTT, ami when the )'nnci]i<\l is hnire^l th* 
*cccs«ory fsHs aloPR with it DitotcniRSM Hi's 
Ltxuox c.Tap* Satabis (1002) 

1. 1.. R. 27 Bom. 330 

04. Mortgago— .(jf</wenl ta f<il« 

jro^fi tf f>fo;<rfy «n<fcr derJ cf t/su/rwclnory 
mortj'i'tc »'n b<“ «/ inferert — lnUr(»t unlit po**c*- 
sion. Where a dccrl of usufructuiry mortRUcc pro- 
vvleil that the rnortRijee shouhl t*Lo the profit* of 
the property mortRaRwl in lien of interest, arvl ww 
•ilent as to any interest should the mertRaRcc not 
obtain yosscssion. it was held that the mortpagee, 
wJjobaJ TcmainKlJO po«.«csAioij cf the property for 
the Etipuiated term, was not entitled to retain 
]v*se*s>on in order to recoup him«clf for the lo^a 
of interest during the timo in which he did not ob- 
tain i««*«doiL DtJiLi c. IlinADm. 7 N. W. 67 

25 ■— J/or(/7<ipe«<frerre. 

coufrue'ion cf—Date of jxt'jmtnl, wrortiay «/. 
There IS nothing m the law to prevent interest at 
the rate stipulated on a bond wing deoreetl up to 
the elate of actual payment, micro a mortpage- 
decree provided for interest to be recovered from 
the date of the decree till the date of pa>ment . 
Held, that the words “ date of pajment ” meant 
the date of actual payment, and not the last day 
fijod for paj'ment in the decree Mavoo Lai. r 
DmoA Prasad Si’toii (1901) . 5C. W. N. 653 

66 . ..jiInJnl. 

of ‘payment— Interest at atipulaied role— .PofcwipfiOH 
—^uiiequenl taferest — Transfer of Properfr/ Act 
(/r of 1SS2), ss SS, 89— Civil Procedure Code {Act 
Xiy of 1SS2). s. 209. and Seh IV, Form 109— 
BelchamLers' Pules and Orders, 476, 477 and 605 — 
Force of the rules — Ultra tires — Practice. Where 
a mortgage-deed provides for interest up to (he 
date of payment, interest will be ^llo^ved at Ihe 
stipulated rate for the sia months allowed for 
redemption, and at the Court rate from that date 
up to the date of piayment The decree for interest 
after the time allow c*l for redemption in accordance 
with Rule COS (Bclehambers’ Rules and Orders) is 
a decree for payment of money. Rule 605 (M- 
chambers’ Rules and Orders) is not ultra vires 
^ciiar Sajad v. Vdil A’arai'a Stnqh, I. L. R. 21 AB. 
361 : Amola Ram v. Laehmt Xarain, /. X.. R. 19 
• AU. 174; Rameswar Koer v. JIdkomed J/eMi 
Uoasein Khan, I. L. R. 26 Calc 39 / ildharaja of 


INTEREST-ronff. 

I. 5fl.SCELL.\NEOUS C.\$E^onfi. 

Rhamtpnr X. Rini Kanna Del. .5 C. li*. X I37 ; 
Manna [/jI x. Dur^ I'miad Sinqh, .? C. IT. X 
fiJJ,* .'7Hr;'i .Vfirjti'a Sinyh x. Jrrjendra Xnrnin P,o>j 
CJlo«f*/fc«ry, /. L. R. 'JO Calc. 360, rcfcrrtsl to. 
.feWaVifj Rme x. Svrendrrl Xalh t)n/, / C. IP. X 

3i0, folIonT'l JoorvDRA N’ath McKERJEr r. 
Mmu«r* AoRAttiii ( 1002 ) . 6 0 .^. 17.760 

07- ‘ Mortjaye-deeret 

—CoHitrvction of d'crte—Date of renluntion, A 


feri««l to MeouaJ MARtViitt r. Xnistvo SIohas 
TnAKcn (1906) . . I. L. It. S3 Calc. 848 

08 — Transfer of Pfo^ 

peri'i Act {IV of 1S82), A*. 55. 8S— Decree for tale 
on a mortynqe — Rale of intereil after dale fixed for 
pa’pneni WTiero a decree for sale on a mortgage 
pves interest after the date fix'd by the decree for 
Irtyments of the morteaRC-debt. it is not necessary 
that such inleresi should be at the eontractual rate. 
ffitim-«i(«tr A'orr r. Mahomed .VeMi Soesein Khan, 
/. £>. R 26 Calc. 39, and Sundar Koer v. Rai Sham 
Kneheie, /. L li. JdCak. fSf>, rchnecl to hicmn 
NARArt r Umax Dat (1907) I. L, R. 26 All, 822 
Payment Into Court— Pay’ 


nent-crcditorcanl^ave no right to claim interest 
upon the whole amount of his decree. The Court 
ezoiuting the decree has a discretion in allowing 
intcrcstwhich mil not be interfered with m special 
appeal. Pabesxath McTtnoPADRVA r. &sto 
M oncx Saha 

3B.Ij.II.Ap.105: 12'W.E.60 
100. - — Interest on decre- 

tal money Court. WTicther interest on decretal 
money is payable up to the date that it was de- 
posited in Court by the judgment-debtor or up to 
the date on which the decree-holder applied to get 
it from the Court will depend on w hether the decree- 
holder had any notice of the money being so de- 
posited tohiscredit. Kalee DassGhose v Pcrax 
Kooiubee Bibee ... 16 W. B. 304 

101 Refusal to de 

pos’t money la Court. The defendant was invited, 
by an injunction issued ujion him in another suit, 
to deposit in Court the money admittedly due under 
the bonds now sued upon, but having refusal to do 
80 , was held liable to pay interest from the date of 
tl»t iDjunction. Rasi Da s Gossamee r. Pros- 
snxxo Moves Dossee . . 16 "W, B, 297 

102. .. Payment tit 

aatufadton of decree— Payment luhject to objec- 
tion. A judgment-debtor who want* to be released 
from the claim of his creditor must pay the money 
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INTEBEST— Con«. 

I. 5IISCELLANEOUS CASES— eonti. 

covered by the decree into Court to the credit of 
the decree-holder unconditionally. If he chooses to 
make a protest, the creditor is not bound to take the 
money out, subject to any bebibty \\ hich may arise 
as the consequence of such protest. A got a decree 
against B for a sum of money, the balance of an ac- 
count. B deposited the amount of the decree in 
Court objecting that E9,000, part of that sum, 
should sot be paid out to A on the ground that 
he had appealed as to three items of the account 
which covered that amount. The loner Court paid 


IITTEREST— conW. 

1. miscellaneous CASES-H»ndcf, 

versed by the Privy Council in 1873, and between 
the two dates other decrees at the enhanced rate 
had been obtained based on the original one of 1863 : 
— Held, in a suit for a refund of the excess rents, 
t^t, under the circumstances, no interest would be 
gii-em KiLtCHmsf Dim r. Joqesb CnesDER 
WniT , . . . 2 C. L. E. 354 

108. Enforcitty pay- 

ment of rent after agreement h alloiv deduction. 
Where a lessor who has agreed to deduct rents in 
case of his special appeal being unsuccessful compels 
payments of such rents, notinthstandmg a decree of 


owing to B'a act that A had been deprived of the 
money during the period (or which he c)aim<^ in- 
terest, Bajesora Ktskobe Sf.vo v PEnsnao Skk 
a C. L. R. 183 

103. ~ — Principal and Agent— Agent 

reiaiiitng monvj ttntif rejuirrd fo pay — fraud. An 


104. - — — eif 

infereit on decree for profits of 6u?in«e. In the 
absence of accounts or other evidence to show the 
profits of business in a suit where a share of money 


109. — ■ — ■ - ■ — . Befund of amount 

uronyly levied in areeufmn of decree — Cnil Pro- 
cedure Code, ♦#. 2Jd, dS3. The Court has power 
to award to ft successful appellant interest upon an 
amount found on appeal to have been improperly 
Jeried in execution of a decree- AyyAVAyyAS v. 
Sbastrah Ayyar . I. L. K, 9 Mad. 508 


PnCL ChaSD f.’.SHAiCKAB SaSPP 

Z.I,.Il.20JlJ].430 


310. , - - ' CoiU—Btursal 

of decree — Pe/ttnrf of eoita reroiered by execution— 
Inltresi. A successful appellant in an appeal to 
the High Court applied, in execution of his decree, 
for a refund of a sum of money which he had paid 
, _ »._» />Ae». ,nth JDlCrestS 


l-s Vv . Xw •’ 

105. — — — ■ profits of watan— Decree Jor 
nrirarj o/ pro/vts of shore «v a wofan. Where the 
plaintiff sued to establish a right to share in a watan 
and to recoct a portion of the profits thereof for 
seven years, and obtained a decree for the arrears, it 
was Held that there was no law by irbicb itilercst oo 
such arrears could he awarded also, Gukdo 
Ababdrav t. Kbishxarav Govind 

4 Bom. A. C. 65 

109. — KefundofexwesspaytnentB 

— Jiiteresf Oft rffund of excess nmounl under decree. 
Wiiip a spfcwJ ap|)cal was pending, the decree- 
holder took out execution and realized a sum in 
satisfaction of his whole decree. The decree having 
be< n moditioil and the amount decreed rctlueed, the 
judtrment-dcbtor applir<l for a refund of the excess 
payment, and this was swardc<l to him i»»th in- 
terest. UthJ, that interest waanghtly awanlwl. 
U'oojii SovDUpEE BiTMOSiA t GoORDo Pebsihd 

Roy . . . . . 15’W.E.74 

107. — ■ - — 5i<i( /or rr/und 

of fxrtsy re Ilf « Where ft nt at an enhanced rate was 
drctioel by the Hijjh Court in ISftS, but the decree, 
far aa the enhanced rate was concerned, was rc- 


d Vale. lOi, 
BeXOAIj 

m. 


. I. L. R. 8A11. 26S 
_____ Unlicluidated damages — 
jKigJlt to interest. Interest should not be awarded 
on unliquidated damages. Fbamji 
C o'iMissiojTBB OP Cdstojis 7Bom. A. C. 89 
And a« CHAKU JIoDAX Isaxa f- 

Bom. 7 

2. CASES UNBER XXXIt OF ISfR 
1, — Ad XXX/! o/ 

1S30— Bond— Interest not spteipedSUit. 3 I 

ir»W. /r, e. •fi, a 2S. ByAetXXXIl oflMO.cx- 

♦endina the prOMsions of tho StAt. 3 and 4 » 

... ot, pi»<iftr(l “ That ufon all 

■ ' , . tt« 

■ e Tc- 
ithe 

creditor, at a rate not exceeding tfte turn-ftv 

interest, from the time when such 

certain were payable, it such debt* or sums bo fwj 
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DIGEST OF CASES. 


( esos ) 


DTXE E E ST— / . 

Z. C.^SES UNDER ACT XXXII OF 
»liV Vj Tirlur of (lofni* «r>ttrn in'lnatrirnt *1 * 
triiAin fintr.” ,\n m»trcr7wnt in the n»iorr nf, 
though tint »trirllT, * Ur>i in IM3, 

• i.ifh jTorjilol for th" nf the* •tnnunt 

lh<7Tnn H'ca'iiMl liy no pnm*>on 

w*« iflinlc for Ihr ’»l1o*»r>^ of inlrrwt. Tlje inn* 
iliiion for not h»\trg perforinrti t— 

lltli. in *n \T\'«s'ii' in 11*4'' fo f«o'r« jino* 

rij**l «tvl intrmi in«'n tho lorvl, thit th»* Act 
XXXIl of »-»« retro* pret lie in it* op'ffclion 

• ti-i AUthoiirol the o! intfTC*t, ntthnu^h 

It «k« not pmvKlnl f(<r in tfcr imnd. ItoXMAR*rzc 
D*nApfnr. IvA^CA*lv\ Mcoalv 

0 Moo. E A. 232 

S. . I — .Vofior — /’r«no«« 

»Mi( t*firfrii Ihf firriirt Where, tn onier to entitle 
the |'’AintifI to eh*r?e intere*l. » notice hy Un i* 
re<iuitT»i to le rcrveii upon the ilffenil»nt, the eii«t- 
cnce of » |<reviou« lit g»tinn ujion the »»me Auhjcct- 
tnstter i« * Aufiicicnt notice. MniMKiirnt MooiK 
Mr^'crrrn Dotruv St to Srrotn Attv Khan e 
JtArxtNTo'n . , . . 2 Hay 223 

3 . ef .Icf— 

I'rtvmffl* ef fftrmie by e*' eo^h^rrr. .\ct XXXII 
cf 1S30 prcitWeJ that the Court m«) ai'ov intircAt 
na »utn* of money pnjablc hy cirtue of « ntitten 
in«trutnent, at * certain tini<t or, “ tf pajabfe other* 
vl«e, then from the time «hen jeraand of payment 
ahail liarc been made In WTitinj. ao a* auch demand 
ihaM pitc notice to the debtor that intefe«t uitl le 
c’aimed.'’ J/tW, that the statute had ntt the effect 
of re«tfaimn }5 the power of the Court to alfow in* 
terwt in other case*, in which inten*t was allowed 
before the Act. Therefore interest may lie allowed 
on pajments of rcienue made by one co-*harcr on 
behalf of other*, notwithstanding; no demand of 
interest may have been made before suit. Colam 
Ahmed Shah t BEnans 1 al 

* Marsh. 239 : 1 Hay, 600 

4. ■ fnfrrest prior to 

««i/. Interest cannot legallj be awarded prior to 
euit m easts poierred bj the proitsions ol -Act 
XXXII of 1839 Abdool Kcbeem i >1 ea Jan 

6 W. R. 288 

5. ■ ■ — Suit /or cen/ri- 

luiion Interest maj be allowed in a suit for con- 
tribution, although no demand for interest may 
have been made before suit. XviitT Biswas r, 
PeosonoIIovee Dossee . . 17W, R,179 

6. ■ Inlertsl prior to 

tail — Demand. In the absence of a demand id 
wTifing, interest ap to the date ol suit cannot be 
airarded on sums not pa} able under a written instru- 
ment of which the pa 5 'ment has been iBegslIy do* 
laved. Kisaba Rukkumm a Rau r Cbipati Vivas- 
KA DtxsHATtrLU . . .1 Mad. 369 

7. - PfowMsory note 
pnyalU on drmand. In an action tor the balance 
due on a promissory note payable on demand, the 
Court refuseil to allow intercut, there being no 


INTEREST— font/. 

i. CASTS UNDER ACT XXXII OF ia33-co»tJ. 
CO* I of a (teman'l in wnting. Ba5K of 
lirpi^TAr, C'ntvA a.vd jAri.r r. Wn-sor 

1 B, L. R. O. C. 41 

8. - - ■ .1 — Ir.ierot from </<• 

fraad of foymrnl. In a suit to recover (with 
Interest) mom y which had been advancnl as part of 
the consideration for the purchase of land under a 
eonttael which deitiwianl l>toVe, the Court, in de* 
cfeeiflg the claim, awardnl interest from the tiite 
when the demand of payment was made, • e., from 
the date the »uit was instituted. PatSAREe 
JX lffAtX r. If CTDEO SJtRAts Sahoo 24 W. R. 467 

0 ■ Diimnye* — irrony. 

fnt fffaunt to fny. Interest is given under 
Act XXXtl of 1h39 by way of damages on the 
croundthat adebtor ha«wron:*fullyrefu.*edtopay, 
but where itierc is no hand to receive payment ard 
to pile a eomplcte discharge, there can be no wrong* 
ful refusal R.AJVAnAix Bose r Ums'ersal Life 
.C sSflUNCE CoMrAW 

L I.. R, 7 Calc. B94 : 10 C. la B. 561 

10. jrajcrinj; ron- 

Ifoct in opium— Diacff/ioa of Court. Act XXXII 
of 1830 (authorizing the allowance of interest in 



in allowing or refusing to allow interest m cases 
Avithin that Act i* liable to renew or appeal. Jeo* 
coMoiicN Gho«c I Masick CarND 

4 W. R. P. C. 8: 7 Moo. E A. 283 

11. Derree of Pr ity 

Cou"«-if, tniertit on — Interert on co-sti ^\■he^e a 
decree of the Privy Council gives interest, but does 
not elearl.A epectf} the rate, the Court should as* 
certain, if possib'e, from the other parts of tie 
decree itself or from other documents which mey 
be read in conjunction with the decree, what rate 
was mtemled to be given Ameebdoxxisa Kh.a- 
TOOXe SIaHOMED JlnZATFER HossErv 

18 "W. R. 103 

12. A’olice of infen- 

lion to efaija infereil — Demand of interest alrendy 
due A letter demanding interest on an outstand- 
ing debt, from which the intention of the creditor to 
claim interest up to date of payment is made clear, 
is a auHicient notice, within the meaning of tho 
Interest Act, 1839, to entitle the creditor to claim 
interost prospectively from the date of the letter, 
tboaeh the demand be made retrospectively in re- 
spect of interest alleged to be then already due. 
Khppdsami PiLLAi r. Madras Electric Tramway 
Co. ... . I. la B. 23 Mad. 41 

J3 Inferesl, potrer 

of Covrt to alloie — AetionoWe riyht to tnltresl— 
Compound inferert. Act XXXII of 1839 enables 
the Court to allow interest in certain cases, but 
does not create a right to interest which could bo 
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DIGEST OP CASES. 


{ 6810 ) 


ZUTEHEST—ccnd. 

2. CASES UNDER ACT XXXII OF 183I>-con<Ji. 

raadfi the subject -matter of a suit. It is doubtlol 
\'‘hcther the Act gives power to allow compound 
interest on a debt, but even if there is such jurisdic- 
tion, the Court, in the eicrciso of its discretion, roll 
not allow compound interest except* where it is 
expressly provided for by the agreement. AIab- 
6IU1I, V. Besoal Srissiyo xsv ■^^’EAv?SQ Co. 

1 C. W. K. 210 

14. Whither a Court 

15 to aUow interest from tAe date of the dell tcJkere 
iJiere is vo eoiilracl to /wy, ond «o demand made 
for payment of tnierot In a suit for money lent 
without any written instrument, where, it was 
found that there was no express contract to pay 
jnterest, but it u as not found that any demand of 
paj ment was made in uTiting and that there was 
ftuy demand giving not'ce to the debtor that interest 
wou'd bo claimed from the date of the demand, 
it was 7i«7d that the creditor was not entitled to any 
interest before suit. StniEttnnA KtrMAB Baso v. 
Ku>*a.S Behabv StxoH . I. L. B. 27 Calc. 814 
4 C. W. N. 818 


3. OMISSION TO STIPUL.\TE FOR, OR STIP- 
ULATED TIME HAS EXPIRED. 

(a) SdiTS. 

3. 170 rat© of iatereat proved— 

— Ditfcrcfion of CoHrl. Where no rate of interest is 
proteil, the rate is in the discretion of the Court. 
After date of decree, the Court rate is six jier cent. 
Obeooey 1 ’. Dcisook Roy . . Cor. 0 

2. Bate of interest— up 

to date of fiUntj of vlaint. Interest at the stipulated 
rate should only be allowed up to the date of the 
filing of the plaint ; afterw ards at the Court rate of 
six iier cent. Axdzbsos v. Skeewosto. As- 
PEBsos V Rajxabais Doss . . • Cor. 3 

S. Interest before and after 

deoree — 5«I/ for arrenn of mattHenavcr. on 
behaUof her Infant son B, contracteil with G that be 
should bo allou«l, for the maintenance of her I 
daughter uhom he was about to marry, land 
situate at X that should yield annually HWO B, 
after coming of age, contracted at Y to pay C the 
Annua! allowance, and ratified (he contract which 
had been made by hi^ mother. JItU, ma snitfor 
rccovcrj' of certain of the j early payments, that the 
Court might decline to allow interest on (he arrears 
found to bo duo prior to the commencement of the 
suit, there being no stipulation in the contract 
for intcrcit, and might nwaril intercut on the 
amount decreed from the commencement of the 
suit to the date of the decree and interest upon the 
aggregate amount and upon the coats, from (ho 
date of the decree until payment. KlsHEXKiXBmr 
•OnosE r. BonxiiAKASTn Rov 

ATarsb. 533 : 2 Hay 650 

4. — I Dtiffuttori of 

•Court Interest at the stipulated rate, no matter 


II7TEREST— conid. 

3. OMISSION TO STIPUL.\TE FOR. OR STIP- 
. ULATED TIJIE HAS EXPIRED-conld. 

(a) Suits— confd. 

how u3uriou«, will be an arded do^vn to decree. The 
rate at which subsequent interest is to be awarded is 
entirely m the discretion of the Court. If a plain* 


Dooabe V. Golam Hadee. 2 Hyde 106 ; Cor. 12 


5 Interest not men- 

(toned in decree. A plaintiff cannot recover more 
than is clearly given to him by the decree, either in 
express terms or by necessary inference. Mben the 
plaint prdyed for interest up fo tho date of the suit 
together with subsequent interest and the decree 
purported to be an award in accordance with the 
prayer of the plaint i~^HeU, that the plaintid was 
not'entitled to interest subsequent to the date of the 
decree Piubhulasadho Pillav v Posnu* 
awAMV Chetty ... 6 Jffld. Ap. 1 


6 Interest between date of 

filing of plaint and decree-x-2fef« of molhn 
and date of satisfaction of decree The compensation 
due to a plamtiff for the delay uhioh must ensue 
between the date when tho plaint is filed end the 
date when the decree can beicasonably exjwcttd to 
be satisfied IS, as a general rule, best and most 
simply estimated by n unifprm rate of interest 
upon the total amount deercM, reckoned from the 
date of the decree Dooroa 

Buxwabee LAiiSanoo . . 19 w. R. 34 

7 . Interest where no rate fs 
ogreed on after certain time— Bm’onnWe 
raU—Diserttion of Court In a suit to recover a 
sum of money duo on an agreement under the.term 
of which interest for fifteen days only was ps^aWo 
at the rate of one rupee per them s H«H, 


•i Vv . *1. A. C. » . . 

j - Interest ftom deeiw to date 

of roallaation— D'crre uit*r s oJ, Act - . 

me. Interest from tho ‘'^"^oVnder 

realization cannot he awarded by a oecre 
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DIGEST or CASES. 


( MI2 ) 


iKTEnrsT— r-^// 

3. oMi‘-''H)XTo sTirciATi: ron. ousrii*. 

uL\Ti:i)TiMi: i:xrinT:i)-<9"U 


HfTEREST— 

X OMISSION* TO STIPULATE FOP., OR STIP- 
UL.^TED TI3IE ILV3 EXPIRED-conc/i 


(fl) SClT8-^«>*»’/J. 

n .'•I. XX of 18 VI .^{jurrt'M Crtrvfi r. M*n- 


8 Acn 318 

10. ■ — - .■ - Fnrlhfr tntfrfft 


<Tdrrri I V Co-rf .IfJ XX/// o/ /<«/. Whrn 

!ho r.Mirt oolrn furiJi'T intrro.t «nW AM XXtIl 
ol ^ K*. It 1* lo lx* froni Iho *l«tr of tlii* docrco 
lo th** «l*tc of thr jvijtnrnl ol tho j'nn'H'Al miti 
luljii Ic*”!. •tt'I not for A limitc^t jyrio,/ llAMt* 
tWAMi .\\AAN r. .\rr*viiYAx 4 

IL ■- /nffrrtt-^//inJa 

lav— tTroBj/u/ly vit^hJJmy |4iyinr>it— 

D'tnaxd ly crrdti'yr — Irtrtttt Jrf (XXX// 1>/ /S31>) 
— /fi</irt»i C'orfMf/ ^r4|/X of /S7J). Tlio 
M.©1 toroooTrr k»umof monf\ with »ntorr»t from 
th<? <l»to of c'etii»ntt from the <lcfcn'!%nt, »ho lioM 
the noney in deposit for her Tliere \va« in>*;tree- 
HJcnl l-etnwn ti.B i>Arl)r« to fiay jntrrr<t. The 
fir»t Court (li'mi'HCxl the cUim to intere<t : 
but the loner ArH'^tc Court •UottO'Untcroton 
the etnount of the tlepo^it from thedMoof the 
depi«ntl hy plaintiff to the <i«te of payment. The 
rartiee to the «ujt nere Jlirvlui potemrd byihe 
late of Mitabahara. IltH, under rpcetal circum. 
rtinee«, that inlcreat may be on-ardol by Court* in 
India, by tear of damages lUli, further, that 
under Hindu late as it u to be found in the 31itaL. 
chars there It aanexed to each contract of debt, to 
vbieh there It no agreement to pay interest, the 
tens or incident that such loss shall be made up 
by the debtor, if he trronefuHy mthholds payment 
after demand i and that this incident ms annexed 
to eeery eocli contract at the date nhen the 
Interest Act (Xo XXXII ol 1830) came into 


E L. R. 31 Bom. 354 


(6) DxCBEtS ’ 

12 . Decree not givisg intorest 

— Decree for wwsne profits. Interest on mesne 
profits cannot be award^ for the perioil previous 
to the ascertainment uhero the decree docs not give 
inteieiton mesne profits Hobo GoBixp BnpKtrr 
f. DxooJBrjirE Debu . . .8 W. R. 217 

13. - - Drerte for me»7tt 

profits— Act XX/// of 1861, s. 10. Where a decree 


XXIII of 1861 on the aggregate sum adjudged, sod 
costa from the date of decree to date of paTment. 
Ahueo Reza V. Khu/oorcskissa 16 W. R 469 


(5) Decbees— con/./. 

14. 

■ Drfree for mrfnt 
profit — Kitcntton of dfcrtf—Act XX/// of ]i6I, 
*. 11. Wljen a drerre Is silent as to interest, the 
Court executins the deereo has no power to aivaril 
interrst. Act XXIII of 1S61, a. 11, refers onlj 
<o questions of amount of interest or mesne profits 
uhicti art* left open and not determined by thede* 
free. Jfosoonev Liu. r. Bekapec Stvon 

B. Ia R. Sup. VoL 002 ; 6 W. B. Mia. 109 

ABOrL.\Lir AsiiPCrTix 

7 B. L. R. Ap. 30 note : 14 W. B. 62 
JinoixE, SKi5fXER } Co. r. Snini .‘JonvomtE 
DEBti .... low. B. 60 

JoYEisjES Bose r M'he W. B. 1664. Mia. 37 
Btenansat Doss !•. UBOJOSAyii Pal CnotvnitnT 
9 W,B. 369 

16. — Poi«r of Court 

trteuUtiO d'crtt. Ulien a decree docs not provide 
for the payment of interest it is not compefent 
to the Court executing the decree to add to it by 
prjng Jnferert. KtreyAArras r Vz^xatibamava 

Atyar 3 Idad. 421 

Lcblakasd Sitton v. Joy Mcxoal Snton 

IS W. B. 835 

LcEUiyAKS SccLH r. P.A^t Xabaix Sittos 

ISW.B. 416 

NcBO KtSDORE Mojoomdab V, AcstWD Moars 
MoJoo»t>AB . . . 17W. B.19 

Jbwan Laix Maelstab r. Dooboa Derr Srs-oti 
20 W. B. 477 

Msuomed Yakoob r ^Iahomed Zenooncx Haq 

22 W. R. 633 

Esavet Ali f Mabomed ZuHoonui, Haq 

23 W. B. 634 

(Contra), Lychmee Nabaik t\ Shydasbeo Suron 
5 W. E. Mia. 12 
where it was Aefi that interest runs on sums decreed 
as a matter of course, unless a specific order is 
recorded to the contrary 
This case must be considered, however, as now 
overruled. 


18. Interest allour- 

atle by Court txtcuUng decree. A Court executing 
a decree can award interest from date of decree to 
date of payment, on the amount decreed to be paid 
by tlie judement-debtor to the deeree-bo'der, if the 
Court which pa&^d the decree made no oMer on 
that point. Beeb CH^^'DEB Joonnu r. Rasi 
K ooaAB Dbcb . . 6 W. R. Mia. 26 

17. Court eiecuUryj 
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DIGEST OF CASES. 
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INTEKBBT— contd. 

3. OMISSION TO STIPULATE FOR, OR STIP- 
ULATED TIME HAS EXPIRED— conM. 

(h) Decezes— confd. 

though on particular occasions interest has been 
claimed and alloxred. llTpere interest is objected to 
m such a case and the decree-holder is subjected to 
serious loss by dela} in satisf^ng Ilia claim, he iaen 
titled to proceed at once against any property uhich 
may be liable under the decree to attachment and 
s-ile on default of jiaymeut of any of the instalments 
StTKNo Moyeb Do 3 SEe V. Kishen Koomaree 

14'W.K. 324 

18. Earecufion of ie. 

cree — Suit for damages. Where a decree m silent 
ae to future interest, interest cannot be recovered 
by proceedinss in execution of the decree, but it 

! I ■ • ■ ■' < ‘ • 

Nwj.5iBi:it Seik V PiiAJtBoR Sets 

6 W. H. Mis. 28 

19. — - ■ Verbil promne 

to tntenst—EzeeutioK o! deew. A judgment, 
debtor, in conridcration of time being a1)o\rM him, 

f iromised in open Court, through his Takeel. to pay 
nterest to his creditor, althoarh the decree did not 
specifically an ard interest. Htld, by the majority of 
the Court, that the debtor was bound by thit pro- 
miEe, and that execution could issue as uell for the 
sum decreed a** for the interest promised. Sreesu- 
teedhcr SeaU-a i WoouESHifATn Roy 

6 W. R. Mis. 1 

20. — PoHponemeni of 

tale bij coriHnt on condition of payment of interest 
not decreed — Condition enforced A judgnsent- 
debtor basing applied to the Court to postpone 
the sale of his propertj , so as to enable him to raise 
money by sale or mortgage to satisfy the decree, the 
creditor consented to the adjournment, on (he debtor 
undertaking to pav interest from the date of suit, 
which Mas not provided for by the decree, and the 
Court by order postponed the sale accordingly. 
Held, that, under the circumstances, it « as to be in- 
ferred that the Court approved of and sanctioned 
the condition, and that the condition could be 
enforced in execution of the decree Laksii'IASa r 
SuKtVA Bai . I. L. B. 7 blod. 403 

21. Decree not specifying rate 

of Interest. Where a tlccrco did not sjwcify 
the rate of interest . — Held, that the Court ought 
not to base allowed a higher than the usual Court 
rate, namely, 12 per cent SoodUDRA Bebee r 
SitFo Churn Lau, . . . TW. B. 375 

22. A decree dirretcd 

that from the original cause of action to date of 
amt, anil from date of suit to date of decision, in- 
ten-Hi nhinild be given at 12 per cent. , and from 
dale of (lecmon to date of liquidation, intfrest 
should l)C guen mthoul specifying tho rate. The 


INTEREST— co«<d. 

. OMISSION TO STIPULATE FOR, OR STIP. 

ULATED TIME HAS EXPIRED— conW. 

(5) Decrees— conW. 

Judge gave 12 per cent for this period, and an ap. 
peal from his order, on which it iias contended that 
no rate being specified no in tcrest couid be given, 
was dismissed. Lalto Masi ti. BEHAsr Lal 
MooEEftyEB . . . 7 B. D. B. Ap. 80 

23. Although the de- 

cree la this esse did not specify the rate of interest 
before or after the decree, yet as it appeared that, in 
calculating the amount then due, the Court gave 
12 per Cent , and that that was the usual rate 
JleU, that the intention of the Court, when it passed 
the decree, was to give the same rate, Abodolah w 
Reasui Hosseis ... 17 W. R. 414 

24 Alteration of 

rale of interest given by decree— Rate where «o rale 


the circumstances of the case, it thought reasonaMfc 
RcoHOOsntDru SiNOH r. Arcott ISW. E. 46 

25 Court rale. 

Where a decree was given for a certain amount with 


making* oMhe decree. 
No YAK Gbose 


JlADnCB Lal Khak V. 

e a L. K. 231 


20 Decree in suit on mort- . 

caee—Ciml Procedure Code (Act X/T of i352), 
g •>09—DitcTtlion of Court — Rate of damdupat. 
In a suit brought by a mortgagee against his mort- 
gagor (both parties being Hindus) the deew or- 


the rule <tt cut 
power aa to 
Courts by a 2C 
XIV of 18S2) 
to the law of 


27 ______ Decree for sale in suit by 

leao mortgageo-Rufe agreed on •’'^‘'le 

let XXIH of mi, 10— Cml Procedure C^ie, 

m. Upon a claim by a 
eem prior incumbrances and in Iho a' 
a decree ordering tho esio of fho ,},0 

•ir duo 
. 1 of a 

ir mortgagee who was to have an 
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DIGEST or CASES. 
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IKTEDEST— «»M. 

3. OMISSION TO FTirULATE EOH, OR STIP- 
ULATED TIME HAS EXPIRED— fCTiU. 

(1) pECRtts— «mJi 


lUtf ol thp dfwt- from the rate atipuhteii. to the 
O’urt rate. »n wlrr to that effect could only l>e 
maxlefor the l-cnrfit of the ]uclpinrnt.«lrbtor aa a 
jvirl j to the ruit. The jdamliff, aechinj to mWm 
a mortpap' j'rii’r to the auit, mu«t pay the tnterrat 
at the rate afrrcsl upon m the mortpace; there 


28. Suit to doclaro property 

fittftcbed not liable in execution— /n^uRciioa 
o^ni'n't *>1 iroftrii/ pending deeiuon of »utt 
on jJjinliff ginng teeunig for inttreef on the turn 
reprrttnting mine of ntloehed properlgSub'e- 
gnent of eud tedA eo>tt-^Applicotion by 

defendant «n rrrev(<on of decree for the enlereet 
for vAicX t*turitg ordered by injunelton — C»»«f 
Proeedvre Code (Aft XIV of ISS2). « 492, 497. 
K, harinB obtained a decree acatost one T. at- 
tachnl a houw m execution. I* intervened under 
e. 278 of the Citii Proceilure f'o<le (Act XIV of 
18S2), and applied that the house, if sold, should be 
fold subject to his mortpaje. Hit application was 
dismisa^ and be thercu|wn broiipht a auit (No 
Ct8 of 1887) for a declaration that the house was 
cot liable in elocution of K'« decree That suit 
was disreiMod by the lower Court, and V appealed. 
Pcndin; the hcarins of the appeal, he applied for 
and obtained under a 492 of the Civil Procedure 
Code an injunction restraining the sale until the 
result of the appeal on his giving security for in- 
terest at six i>ercent. on R2,000, the acknowledged 
value of the faou«e The appeal was heard id due 
course and was dismissed inth costs, and there- 
upon K, in execution of the decree in this last- 
mentioned suit (No 648 of 1887], applied to recover 
the interest for which security was ordered to be 
given by the District Court Held, that he was not 
entitled to recover it. A Court of execution cannot 
award interest when the decree is silent The 
respondent K had his remedy under s 497 of the 
Civil Procedure Code, and that remedy was ob- 
tainable on application, not to the Court of execu- 
tion. but to the Court which issued the injunction 
VaBAJi.Ai. Mclchand V. Kastcs Dharssicband 
I. Ia H. 22 Bom. 42 

29. Mortgagedecree— /nffreafat 

contract rate vp to the dale fixed by Court for payment 
of mortgage-money — Subsequent inlereil at rate to be 
fixed by Court. In a mortgage-decree, interest at 
the contract rate should be allowed up to the date 
fixed by the decree for the repayment of the money 
due, and after that date at such rate as the Conrt 


INTEREST— rent/. 

3. OMISSION TO STIPULATE FOR, OR STIP 
ULATED TDIE HAS EXPIRED— eonM. 

(b) DzcitEEa — eonefi. 

may fix. Jlametuar A*ofr v. J/ahomed Jlehdi Uoi- 
#r»« Khm, /. L. Jl. 26 Calc. 39 ; ilaharaja of 
Pharatpur v. i?ani A'onno Dei, L. R, 2S I. A. SS ; 
Ilatar Sajpid v. Vdil A'arait Sin/jA, /. L. H. 21 All. 
301, rcfcrrvsl to. Ramcswar I^oSad SI^oB r. 
Rai Sham Ktsncv (IDOl) I. Ii. R. 29 Calc. 43 


(c) CoXTRtCTS. 

80. WagBring contract — Con. 

tract tn/bjul stipulation as to interest — J/erean. 
tile usage— .4et XXI of ISIS. Neither by the 
English nor the Hindu law, unless there be mercan- 
tile us.vge. can interest be imported into a contract 
which contains no stipulation to that effect. In an 
action on contfaets known as tajee mundec chftties 
— opium wager contracts ^before the passing of Act 
XXI of 1S43, which prohibited such gambling con- 
tracts)— the plaintiff claimed interest on the sum 
recovered. Held, that, as there was no stipulation 
as to interest m the contract or satisfactory evidence 
of mercantile usage at Calcutta to import interest 
into the contract, the interest claimed could not be 
allowed JcoooMonnx Geose r KAisttExcncKD 
9 bloo. L A. 256 
See JtrcooMonuK GnosE p Maxicr Catrxo 
4 W. R. P. 0. 8 1 7 Moo. L A. 263 
3L . Contrsot rate of interest 

—Power of Court to withhold interest When by 
the IcriDs of a contract money is to bear interest, 
interest is as much payable by virtue of the con* 
tract as the principal, and the Court has no power m 
Rucb a case to withhold interest Bcxtvakee Lall 
Saroo r MoBEsncR Sixon 

Marsh, 644 : 2 Hay 644 
Kotoo V Ko Pay Yah , , 0 W. R. 255 

32. ■ Obligation of 

Court to award such rate A Court is bound to 
enforce an agreement between the jiarties as re- 


2 W. R. S. C. C, Ref. 1 

S3 — Act.XXrillof 

1355 — Inequitable coatrocf*. The provision con- 


smming into the character of aCTeeraents between 
parties holding relations to each other which en- 
ables one to lake advantage of the other and from 
declining to enforce such agreement when unfair 
and extortionate. VnfAYAK Sadashiv Voie p. 
Racbi .... 4 Bom. A. C. 202 
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INTEEBST— foKii. 

3. OMISSION TO STIPULATE FOR, OR STIP- 
ULATED TI3IE HAS EXPIRED-~con<(f. 

{c) CONTBACTS — CO»(£l. 


S4. Jiate of internl 

OM boi\d lip io dttrec — Act A'ATr/I/ of IS^, s. 3 — 
Ci'i'tl Procedure Code, 1S77, a. 209. The contract 
rate oi interest must bo allowed up to date of decree 
in accordance with Act XXVIII of 1855, s. 2 The 
Civil procedure Code, a. 200, does not expre««sly refer 
to suits in which interest has been contractwl for» 
and docs not repeal tiio former Act. Bandaru 
S wAiti Kaidc i’. Atcbayaiima 

I. L. n, 3 Mad. 126 

35. Seitiug aside 

trojisnchoa by gKarrfion of minor — /»fer«t on 


interest was allowed on a sura of R20.000 which 
had been actually odvance<l, at the contract rate of 
sis percent, in heu of five percent. awarded)by<ho 
Sudder Court, and in preference to the current 
Court rato of twelve per cent. Letts. UdtSEEDROR 
V. Bikoesereg Dutt Stvou lOMoo. LA. 454 

30. ' - — 5iibJc}tt<nf fa- 

fereaf. Where a Civil Court awards interest under 
an admitted contract, it is bound to award it at the 
stipulated rate up to the date of decree ; but for any 
time after that date it h.ss jioirer to exerciso its own 
discretion as to the rate of interest to be awarded. 
Bucowan Doss V. Tekait Tuav NARAttr Deo 
. 23 W. B. 300 

37. Interest after due date of 

bond — Dale of r</u«if of jwjTntnl In a suit 
upon a bond, when the genuineness of the bond and 
the defendant’s liability undo it arc clearly es- 
tablished, the plaintiff is entitled to interest from 
the time the defendant declined payment of the 
sum due upon the bond. Gpsoa Bisntix Tewarbv 
f. Rov JIoncK Lall MrrrEB . "W. E, 1804, 291 
— Diiculion of 
s to any interest 
to be allowed after the duo date of the bond, it ts in 
the discretion of the Court to fix the amount of in- 
terest, if any, to bo paid from the duo date of the 
bond to the date of the commencenient of suit. 
fcJTvxATH Bose r. MATntrRA Katb Bor 

a B. li. B. Ap. 10 ; U W. B. 08 
JOYRAM Goss.»sjee f. NoBix Cduxuer Doss 

25 W.B.S18 

SO - - - ■ l}ondu7td<ra.S3, 

Act SX of ISGC. lYhen a bond under e. 62, Act 
XX of 18d0, is enforced on a decree, no interest 
is to l>c allotied on it, i! the bond doeenot pFo- 
Mcle (or interest after the date on which the debt 
was ]«ayable. Kallorasi Baboo t>. DoonoAXATit 
TAtVKlIDAR . . . » 10 VJ’. E, 176 

• 40- — — Inlircst after 

filiiuj of fiKtinI — Intereet at rote elated fn 6<md—i 


II^TEREST—con(d. 

3. (^SSION TO STIPULATE FOB, OB STIP- 
ULATED TIME HAS EXPIRED— confd. 

(e) COXTBACTS— COB/J. 

Ifiaeredon of the Court— Civif Procedure Code. 

ISS2), a. 109. Interest after date of 


I. L. B. 12 Calc. £ 


4L . 


~ Promio/i for 

inlereat beticcen due date and date of enforcement. 
BTiere a registered bond provided for payment of" 
interest between the date upon which the bond fell 
duo and the date upon which enforcement was 
applied for, the bond was construed strictly against 
the debtor. RaM Dass Gossaaiee v. Peosoxomoye 
Dosser . . . . 10 W, R. 297 

42. - ■ — — — — Discretion of 

Court. In a suit brought to recover the principal 
and interest duo upon o wTitten security given for 
the payment of the priacipal money on a day gpeei- 
fied, intb interest at a stipulated rato up to such 
day, the Court may, in ita discrctioo, award interest 
on the principat sum from due date at such rate as ft 
thinks tit, and is not bound to a ward such interest at 
the stipulated rate. The principle laid down m 
Cools V. Foirfsr, L. B. 7 II. L. 27, followed. Peek 
Doyai. Lau, V. Hex Narayax Sixo 

I. D. B. 3 Calc. 41 


43 . - Failure of for. 

mer emt on bond for vanl of furtsdichon. Bliere 
in a prcTious eoit on a bond, w hieh suit w as lost oa 
account of want of jurisdiction, tho plaintiff sued 


8. o. t.ati.a Narain Boss v Estate or EX-Ktvo 
or Deuu .... U Moo. I. A. «77 

44 ^ , - Limilatton in 

suitoa5o«rf. On mortgage-bonds, dated 1832, the 
Court allowed iaterf *t only for mx years, following 
Fital Mahde v. Duwd tufod Jl/uAnmni-Kl i/iisen, 
6 Bom A. C. 90, and Xaraynn v. Sahap.OBom. 
S3. 12T 

45 J/ortya^r-l^n<f 

—A^ed rale of interut. In a suit on a 

bond the plomtiffs are entitled to wcover ll^p^‘ 

. . M ■■ X ■ ■ ; > 

ju. A euit was brought in J88<, upon » 
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IKTERCST— 

3. OMIJ^SION' TO STIPUL.\TK FOn, OnSTIP- 
l'L.\TED TIME HAS EXPIRED— wmtJ. 

(e) CosmiCTS— «7nW. 

rittion-iorid rxrcutrd in April 1S7S, In vhich tL« 
ot hfi’r* uprtTtl to rt[«y the •mount Iwrrowwl t»|th 
intact At ni-S per cent. |irr mensetn in June of 
the MTne jrar. Tlirre »»* no proti^ion •• to pnj* 
tnmt of intfrert »ItrTdurdilr. The l>on<l •prcifietl 
CTTlam rrnprrty l^’oncing to theol>]>p>r« •imI 
contained tlie lolloving ]'roM*ion : ** Our richta 
•od fTopr-rt> in the aforcMid tAluhh r.a)\pur ahall 


Judpe might rcfu»c to pive * plaintiff any intcfc»t, 
I damage*, fcrt dirtn, at all, the circumstanrcfl 
vould hare to be of a rrry exceptional character a*, 
for example, rrhcrc the intereat contracted to be 
paid before due date waa exorbitant and extor* 
iionate. Cooltr, Ftniler, t tt,7 U f?7, referred 
to. lUld, that, m determining the amount of 
damage*, the (luestion vhcthrr the plaintiff haa 
unnceeaaanly dcUjed bringing bii euit, and to 


Sir\gh I. L. Ji. 2 AH. «5/7. refcircd to. The 
principle upon xihicli the obligee of the bond may 
reeorer intcreet afterdue date doce not rest upon 
any implied contract by the obligor to pay each in- 
terest, but proceeds upon the breach of contract 
nhich has tahen place by reason of the eon-pay. 
ment on due date, and the reasonable amount to 
rrhich the obligee is entitled for such breach. The 
decision of the question by nhat etaodard the 
damages should be measured must depend in each 
case upon its special circumstances BisntN 
Dayal V. VviT Nabaci . I. L. B. 8 AIL 480 

47. Jn/<r«al «<Aer. 

ictae than at contract rate TVhere a debtor by his 
bond stipulated to pay interest at 12 per cent, per 
annum up to the time fixed for payment, but the 
money remained unpaid for a long time, the High 
Court refused to Interfere with the decree of the 
lower Court awarding plamtifi interest at the rate 
stipulated for up to the time fixed for paynient, 
and a lower rate afterwards. Gossaib Ldchxicb 
JfABAIIr POOEBEr. TEKArrHETNABAivSrifOH 

18 W. R 823 

48. - ■ Potcer e/ Court 

to alter contract as regards interest — Bond payable 


INTEREST-eontl. 

X OMISSION' TO STIPULATE FOH, OP.STIP* 
UL.VTED TIME IL\S EXPIRED-eontJ. 

■(e) CosnucTS— Conti 

being prc«c~*'v •• t-i_, 

•talmcnts, ' a ■ « . ■ . 

creditor ina s ' • . 

whole batai ■« . ■ . . 

Iicrcd against inequity. Such a stipulation is not 
in the nature of a penally, inasmuch as its object is 
only to secure pajment in a |wrticular manner. 


first instalment, but made default in paying the 
second, which fell due on the 3rd August 1878. 
On the 20th August plaintifl sued to rccorer the 
whole balaico duo On the bond. Defendant ad- 
mitted the bond, hut pleaded tender of the amount 
of the second instalment soon after the due date, 
and prayed for paj ment by instalments without any 
interest. The fint Court passed a decree in the 
plaintiC’s farour for the amount claimed with 
costs, but ordered defendant to pay RlOOandthe 
costa at once, and the balance by yearly instalments 
of RlOO each, with interest at 0 per cent, till 
payment. The District Judge on appeal afErmed 
the decree, with a slight variation as to Interest, 
wb oh he directed the defendant to pay on overdue 
instalments ouly. UelJ, by the lligh Court, on 
eecood appco\ that neither of the lower Courts 
had juiisiLctioD, without the consent of the parties, 
to suiMtitute, for the contract made by them, terms 
which the Court preferred. Raoso Oovixd 
PAHA nrpE V. DtrciiAM> . I. Xa R 4 Bom. 90 

49. - , , , . poner o/ Court 

to alter rate of rnlerest— Civil Procedure Code Act 
{185$), «. 194 In exercise of the discretion given 
by a. 194 of the Code of Civil IVocedure (Act 
VIII of 1859), the Court of first instance in a suit 
on a mortgage-bond gave a decree to the plaiatifT 
making the amount awarded payable by instaU 
menta. but gave no interest after the institution 
of the suit. The Appellate Court amended the do. 
tree by awarding interest from the institution of the 
suit at six per cent, per annum, the rate originally .. 
contracted for being twenty-four per cent, per an- 
num. Held, that, although the stipulated rate was 
properly awardable, the award of the lower rate 
was sot illegal or beyond the competence of the 
Court below, with whose discretion the High Court 
will not interfere Casvalbo v. N'tobibi 

I.Ii E.'3Bom. 203 

But ite Jaykee Bequm v. AmtED Hossein Kitax 

1 Agra 270 

60. £rof6if<jit4 rate 

~—Diseretton of Court to give or not the eontraet 
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INTEREST— conicZ. 


INTEREST— 


3 OMISSION TO STIPULATE FOR. OR STIP- 
ULATED TIME' HAS EXPIRED— 


OMISSION TO STIPULATE FOR, OR STIP- 
DLATED TIME HAS EXPIRED-confi. 


(c) Contracts — coMi. 


(c) Contracts— ccwifi. 


for repayment, a Court need not assume that the 
parties are bound by contract to that rate after such 
period JIaHOMED HoSSEIN V TciitTEEROODEBN. 

ISW-R. 284 

61. — Diserttion of 

Court lo give or «ol (ht eontratt rah. Where a 
party borro%vin:’ money entered into a bond atipal- 
ating to pay H24 per cent, per annum as interest 
until tho whole debt, principal and interest, was 
paid oil, and if the whole was not paid withm the 
time mentionetl, that tho bond should be enforced as 
a registered deed ; — UclJ, that the rate of interest 
was not a question o! discretion, but must be paid at 
the rate stipulated. REASirr Hqssein v. Josmitxt 
Roy 16 IF. K- 806 

62. — '■ — CoMpound in- 

terest— Contract rale—Penalli/ IVTicre a stipula- 
tion for compound interest u included in a contract, 
tiio compound interest U not a penalty, but a mat- 
ter of contra t, and a Court enforcing the contract 
in a decree should gire tho compound interest also. 
Land JIobtqaoe Bane of India v Radiia Krish- 
na Dctt 28 IF. R 323 

63 - ' Morl/joge-bond 

-^Compound vnUrhl from eo-sharer enforcing pre- 
empUon. S stipulated in the instrument of mort- 


respect of a share in the property. Held, per 
Stuart, C.J., Spankje, J., and Straioiit, J , that. 


AluVkasad SesH-ts . I. i, R 8 AH. 610 
54. — — Discretion of 

Court ReojonaMe rate of interest Q pasc B a 


may ordinarily be re.^arded as the rate to bo allowed 
after sneh date, provided that the rate agreed to bo 
paid before such date is not excessive Baldeo 
Panday t». Gokdl Rat . I. L. R 1 All 603 

— — Damagte. Ildd, 

where a bond for the payment of certain money 
withm a certain time did not contain any agree- 
ment fixing tho rate of interest to be paid after 
the dato it became duo, that tho question as to the 
amount of interest to be allowed after that date 
should be treated as one o! damages, and that, 
havingiegard to the length of time that had elapsed 
since the bond ran out (February 1870) to the dato 
on which the suit thereon was instituted {20th 
November 1878), interest at the rate of 8 annas per 
cent, per mensem ivas an equitable rate to allow 
after the date the bond became due. Held, also, 
that but for (be plaintiff’s laches the rate agreed by 
the defendant to be paid under the bond (one rupee 
per cent, per mensem) was a reasonable basis on 
which to e3Um.ate the subsequent damages. Juala 
Prasad t>. Khuman SiNOK , I. Xi R.2AU 617 


80. ■ 


. Szeeasive in- 


trreal Upon acontmet for (be payment, on* day 
certain, of money borrowed with interest at a cer- 
tain rate down to that day, further contract for tho 
Continuance of the same rate of interest after that 
day until actual payment is not to be implied. 
When, therefore, tho agreed rate of interest is 
excessive and extraordinary, the Court will reduce 
the rate to a reasonable amount. Nancjiond 


67, Covenant to pap 

at a certain rate — Obligation of Court to give eh- 
pulaled interest In a deed of mortgage, dated in 
July 1870, the mortgagors covenanted, among 


niom-% and interest. iitia, tiiat tho bond con- 
taintd an cxprcvs contract for tlio payment of in- 
tercut afiir duo dato at the rate of 1} per cent, pet 
incnstm, and that euch contract Mas enforceable. 
Stmble That, iihcre (hero if no express aij^ccmcnt 
fixing the rnto of intcrcnt to be paid after the ilato 
ft l-ind l>ecomcs due, an agreement to pay at the 
rote of interest ogreed to Lo paid beforo ouch date 
ennnot t>c itnplietl, but (bo Court must tieferimnc 
vh»t Mould lie a reaM>nablo rate t<r n'tow. In such 
ft ease t)ie rate agreeel to be j-i ' 5 •■•m ruch date 


interest at Rl-2 per cent, per mensem . . ■ ; • 
that, in the event of non-payment of Iho principal 
and interest on the expiration of tho appoints 
time, the mortgagee shall bo at liberty to 
recover from us the whole amount due to him with 
inter- t by means of a law-suit.” Held, that the 

■J tie bond amounted lo a covenant to pay 

• It tho stipuHted rate after the penod ol 
• r<, so Jong as the pnnei, I n.nnineJ dua 5 
.1 bmd eontainingan ' ' i " 
ntofinfcrestnt 
.clod b,- Ih. c,.,. 

. orotherwiaoof I { aii-i iii» 
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IKTEREST— ' 

a oMisstoxTo .sTirni.\Tn ron. or stip- 

i*i..\Ti:n TIM!: i!.\s nxriRKD— wf 

(r) CoxTr.»CT« — rontJ. 

nciTipic** w«f thrrfforp rnlillo! t<* up to 

ihr «Ut<* of the <Ieeree (it tli'* nte of R1.2 per 
meneem. /.uMro I'anH-iu v. Golft! Hat, I L, H. 
I JU. rcferrctl to. Ciiii*n Nath r. Kamta 
mistn . . . 1. L lU 7 AIL 333 

58. — - — ilori'f — Inlffttt 

fioit rfif r>i— .Yon./wrymrut of pfinfi/wl and tntfrrtt 
ct ajTffd daU. Intere't as Interest cannot 1>* 


appears, interest can bo pren onl.v bj- nay of 
darnatrea. Cool t. FottUr, L li 7 If L , i? re- 
ferred to. JIansab Ati t. Ccuin CniMi 

L I*. IL 10 AIL 86 

60 -- Cinf PnKt‘ 

duft Code, a. 200—^tipufat(d tnKrtst — Inttrtil 
after filmy plaint. A creditor having etipulated 
for interest at a certain rate is entitled to a dccreo 
for intereat at that rato up to the date of decree 
J/an?niram J/orirari e. Dhotrtal Hoy, I L R. 
J2 Cate. SC2, dissented from IlAUACiisKDnA t 
Detu . . . r L R. 13 Mad, 485 

80. — Ront^— Interest 

jwl diern—Damayts for non-j^ymtnt on due date 


the untten contract does in clear terms provide for 
the payment of interest and compound interest 
during the term of the niortcagc. itTarain Lai v 
CAajmal Das, tinreporled, folloned. Chhab Nath 
V. Kamta Prasad, I L H 7 All 333, Baldeo 
Pandey v Gokal Rat, I L. R 1 All 673, referred 
to ; and CooL v. Foicfer. L R 7 II L 27. BuAO- 
•WArfT Sisoii V. DanyAo Sixgu 

I. L, R. 11 Aa 410 

01. Jlortjaye bond 

—Interest post diem — Damayes~Rond. Interest 
post diem on a mortgage-bond for a term certain 
and containing no express provision as to the pay- 
ment of post diem interest is nothing else than 
damages for the breach of a contract. Snch 


perty, though nominally damages In respect 
of post diem interest given by way of damages, 


INTEREST-conrd. 

3. OMIS.SIO.'J TO STIPULATE FOR, OR STIP- 
UL.\TE[) TIME IL\S E.YPIP.ED— confd 

(e) Contracts — eontJ. 

r Poirier, L. R. 7 II, L. 27 ; Bishen Dayal v. 
VJtl iVoroin, /. L. II. 8 All 4SC 7 and HafpaU 
Sinyh T. A*e«A .Varnin Sinyh, AH. Weelly Notes 
(1890). U9, referred to. Niwas Rasi Pasde v. 
UwiTKARttTMiSR , I. L. R. 13 AIL 330 

02. 2Iortyaye-lond~~ 

Int'mt at rate stated in lond^Dixretion of 
the Court — CiriJ ProeeJure Code (.Id -Y/F of 
J.1S2). s. 209 — Trantjer of Property Act, s 8G. 
The terms of s.^80 of tho Transfer of Property Act 
exclude the discretion conferred on the Court by 
a. 209 of tho Civil Procedure Code in cases coming 
under tho Transfer of Property Act. J/anyniraw» 
J/rtr«vif» V. Dhowtal Roy, I, L. JJ 12 Cole. 659, 
distinguished JIanyniram JJariran v. Rajpati 


computed down to tho day fixed by the Court, ac> 
cordingto the terms of tho second paragraph of the 
section, that is the day beios one withm six months 
iirom declaring m Court the amount due. The 
amount to be declared due is the amount duo for 

f inncipal and interest on the mortgage, including 
nterestat the rate provided by the moitga go-deed, 
op to the day so fixed : it is the same whether It be 


SIakokiram JIarwari %■ Rajtati Koeri 

I, L. B. 80 Calc 366 note 

03. Transfer of 

Property Aet(lY of 1882), s S6~2Iortyaye decree 
— Contract rate — Subsequent interest — Citif Pro- 
cedure Code {Act XIV of 1882), s. 209. lYhen 
a decree for sale is passed in a mortgage suit, 
loterest at the contract rate should be decreed for 
tho penod allowed for payment by the mortgagor, 
and subsequent inters. t should be decreed at <ix 
per cent only. SusBARArA Ravuthamixda 
Naiwabu PovscBASii Nadar 

I. L. R. 21 Mad. 364 
64. — • Interest Act 

(XXXII of IS39) — Interest on tnortyage-money 
— Transfer of Property Act (IV of 1882), s 88 — 
Ciarye on mortyayed property. The Court has 
power under the Interest Act (XXXII of 1839) to 
give interest on mortgage-money, as it is money 
payable at a certain time and under a written 
instrument ; and the terms of s. 83 of the Transfer 
of Property Act make such interest recoverable 
or payable out of the mortgaged property. The 
interest on the mortgage is not necessarily only 
the interest which tfe parties stipulated by the 
mottgAge-deed should bo paid, but would also 

8y2 
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INTEBEST-coKfd. 


INTEREST— cortfii. 


3. OMISSION TO STIPULATE FOR. OR STIP- 
ULATED TIME' HAS EXPIRED-«>»li. 


: OMISSION TO STIPIH.ATE FOR. OR STIP- 
DLATED TIME HAS EXPIRED— conti. 


(c) Co:?TBiCT3 — confi 


(c) CONTEACTS— 


for rejiaymcnt, a Court need not assumothat tUe 
parties arc bound by contract to that rate af tor saeli 
period. SIahomed Kqsseto u ToijnEEROODEE'*. 

15 W, R. 284 

61. Discretton of 

Court to pive or nof iht eontroet rots. Whe-e a 
party borro\nn<’ money entered into a bond stipul- 
ating to pay Hit pet cent, pet annum as interest 
until the whole debt, principal and interest, was 
paid o6, and if the whole was not paid within the 
time mentioned, that the bond should be entoroed as 
a registered deed: — Iltld, that the rate of interest 
was not a riucstian of diseretloD, bat must be paid at 
tlie rate stipulated. Eeasut Hosseim w. JtSMtrsT 

Rqv 16 W. R. 308 

■ 62. ■ . • • ■ ■ ■ Compound tn- 

tereit — Contract rale — Penolhj. TlTicrc a stipula- 
tion for compound intercat is tncludtd in a contract, 
the compound interest is not a penalty, but a mat- 
ter of contra t, and a Court enforcing tb« contract 
in adecreefhould girethc compound interest also 
Lasd JIoetqaoe Dawk of India v. ItADna Knisn- 


KA Dtrrx . . . , .26 W. B 338 

63 — — 2Iortg<t^<-iottd 


— Compound intereit from co-sharer tnforctnff pre- 
empftOK. S stipulated in the instrument of mort- 
gage to pay the interest annually, and in ca«e of 
default to pay compound interest. The mortgage 
was afterwards foreclosed, and A, the mortgage, 
Bue<l for and obtained possession 8, a co'sharer, 
sued for and was held entitled to pre-emption m 
respect of a share in the property IJeU, per 
STUAtiT, C J., SfAWKiE, J., and STnAJOHT, J., that, 
inasmuch as D would hare been obliged to pay com- 
pound interest had he desired to redeem the mort- 
gaged property, A was entitled to receiro from S 
compound interest up to the date of foreclosure. 
Alu Prasad v. StnoLiN . I. L. R. 3 AIL 610 

64. ... — Di»crefio» of 

Court — Itensonuile rale of *nlereit. G gave B a 
bond for the payment of certain money within acer- 
lain time, with interest at the rate m If per cent. 


money and interest. neui, riiai tne iwna con- 
tained an express contract for the payment of in- 
terest after due date at the rate of 1} per cent, per 
men'eiB. anil that such contract was enforceable. 
StvAlt ; That, where there i« no express agreement 
fixing the rate of interest to be paid after the date 


may ordinarily be regarded as the rate to be allowed 
after such date, provided that the rate agreed to be 
paid before such date is not e.xces'sipe Bildbo 

Panday p. GostTLRAt . I. L. R. 1 AU. 603 

55 . — — BamajM. Ueli, 

whet« a bond for the payment of certain money 
within a ceitain time did not contain any agree- 
ment fixing the rate of interest to bo paid after 
the date it became doe, that the question as to the 
amount of interest to be allowi after that date 
should be treated as one of damages, and that, 
having regard to the length of time that had elapsed 
since the bond ran out (February 1870) to the date 
on which the suit thereon was instituted (26th 
November 1878), Interest at the rate of 8 aon-is per 
cent, per mensem was m equitable rate to allow 
after tbc date the bond became due. SeJd, aiao, 
that but for the plaintiff * s laches the rate agreed by 
tbs defendant to ba paid under the bond (one rupee 
per cent per mensem) was a reasonable basis on 
which to estimate the subsequent damages. JtrALA 
Prasad v. XmrsiAN Siras . I L. B 2 All. 817 

58. . ■ . . — - - ■ - — BxcMsh'e in- 

terest. UponacontracifortbepaymentiODa day 
certain, of money borrowed with interest at a cer- 
tain rate down to that day, further contract for (he 
cootiouance of the same rate of interest after that 
day until actual payment is not to be imphed. 
When, therefore, the agreed rate of interest U 
excess! re and ertraordinery, the Court will redoce 
the rato to a leasonable amount. Kabcqund 
Hanskau V. Bifu BDsrAJiBHii 

I. L. R. 8 Bom. 131 

67. - Cotenant la pa^ 

at oc«rfa»« rate — OUigation of Court to give sfi- 
pulated interest. In a deed of mortgage, dated in 
Joly 1870, the mortgagors covenanted, among 


rate of 111-2 'per cent, per mensem ; that should we 
in any year fail to pay the amount of interest, it 
shall, «t the close of the year, be consolidated with 
the principal amount, and we ahati pay compound 
interest at Rl-2 per cent. ;^r menpm .... - 


interest by means ot a law-sml Beta, luav lu.. 
terms of the bond amounted to « covenant to pay 
interest at the stipulated rate after tbo period of 
three ycare, eolongas f ho principal remained 

terest 

, I rea- 


t the 


( ) 


DIGEST or CASES. 


( M2I ) 


T^'TEIlEST— 

n OMISSION* TO .sTH'm.\Tn ron. or stip- 
i*i..\Ti:it TiMi: HAS ExrniEi>— 

. (f) CoxTr.»cT»— 

tnorlcsr*^ w*!* th'Tffon? fnlitlfnl to int^rp't up to 
Ihr of the ilfyjTe itt the r»fe of 111-2 per 

rnmerm. UuIJro I’aTirf'tv t. GoM lini, 1. L It. 
JAIL C^3, rcfrrmi to CiiiTtn Nath r. Ka»ta 
Pr-ASAD . . . I, Ij n. 7 AIL 033 

58, ■ ■ — J?on>f — Intfrt»t 

jiO»t dirmSon.pn^mrnt of prinripol and ttilrrtil 
at ajrtfd d'llc. lntere«t as Interest esnnot l>e 


AppeAT?, interr«t csn I«c given onij' l>y «Ay of 
<lamn(reiu Coot t. Poir/rr, L It 7 U L,27 re- 
ferred to. AIaxsab Au r. CctAK Cn\Mi 

LL.IL10A1L86 

60 Ciitl Prot<‘ 

«fur« Code, A. 'dOO^SUp'tlaltd inrererf— /ntemf 
aflcr filing plainL A creditor hanog itipubte«l 
for Interest at a certain rate is entitled to a decree 


60. — ■ — JJond—lnttrtst 

poit dhn—Damajts for non.pc’jmtnl on dut date 


the written contract does in clear tcrois provide for 
the payment of interest and compound interest 
during the term of the mortcagc. A^arotn Lai v 
Chajmal Dae, vnreporied, followed. Chhab Nath 
V. A'amta Prasad, 1 L. P 7 All 333 , Baldeo 
Faiuiey v Ootal ^oi, I L P I All 673, referred 
to : and Coot v. Povler, L P 7 U. L 27. BnAO- 
ttast Soon V. Dabvao Sixou 

I. Jj. R 11 AIL 410 

61. Morljaije hand 

— Interest post diem — Damages — Bond. Interest 
post diem on a mortgage-bond for a term cerUnn 
and containing no express provision as to the pay- 
ment of post duni interest is nothing else than 
damages for the breach of a contract. Such 


perty, though nominally damages In respect 
of post diem interest given by way of damages. 


HTPEREST— coiUd. 

3. OMLSSION TO STIPULATE FOR, OR STIp. 
UL\TEt) TIAIE ILIS EXPIRED— conLf 

(e) CoxnucTS — eonid. 

V Foutrf, L. P. 7 If, L, 27 ; Bish'n Dayal v. 
UJit A'afoio, J, L. P. S All. ISO ! and Pajpati 
Singh T. Ktih Harain Singh, AU. irerlTy JV’ofcs 
(/JfW), 140, referred to. Niwas Raii Paxde r. 
UniT Narvik Misr , I.h.'R. 13 AIL 330 

62. Mortgage-hond— 

Intereit at rale slated in land — ^Discretion of 
the Court — Ciril Protedure Code {Act XIV of 
1SS2), t. 200 — Transfer of Properly Act, s 86. 
The ienns of r. 60 of tbo Transfer of Property Act 
exclude the discretion conferred on the Court by 
a. 209 of the ^nl Procedure Code in cases coming 
under the Transfer of Property Act. J/an;7niVaffi 
MarteoTt v. Dhoirlal Poy, 1. L. P.12 Calc. 659, 


computed down to the day fixed by the Court, ac. 
cording to the terms of t bo second paragraph of the 
section, that la the day being one within six months 
from declaring in Court the amount due. The 
amount to be declared due is the amount duo for 
pnncipal and interest on the mortgage, including 
interest at the rate provided by themottgage-deed, 
up to the day 80 fixed : itisthesamewhetherit be 


5lAiia:)iRAM Maewabi v Bajeati Koeei 

I, L.R. 20 Calc 366 note 

03. Transfer of 

Property Act {IV of 1882), s 8G~3l0Ttgag9 decree 
— Contrael rate — Subsequent tnferest — Cteil Pro- 
cedure Code (^ct X7r of 2882), s. 209. AVhen 
a decree for sale is passed in a mortgage suit, 
interest at the contract rate should be decreed for 
tbo penod allowed for payment by the mortgagor, 
and subsequent inteio.t should be decreed at <ix 
per cent only. Bubbaeaya Ravpihamisda 

NaI^AB V POKKOSAMI NaDAB 

I. h. E. 21 Xad. 064 
64. — "• ' Interest Act 

{XXXII of 1839) — /nf«re«t on mortgage-money 
— Transfer of Property Act {IV of IS8J), s 88 — 
Charge on mortgaged property. The Court has 
power under the Interest Act (XXXII of 1839) to 
give interest on mortgage-money, as it is money 
payable at a certain time and under a written 
instrument ; and the terms of a. 83 of the Transfer 
of Property Act make such interest recoverable 
or payable out of the mortgaged property. The 
interest on the mortgage is not necessarily only 
the interest which the parties stipulated by the 
mottgage-deed should bo paid, but would also 

8y2 
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DIGEST OF CASES. 
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' INTiJEEST— SOTli. 

3. OinSSlON TO STIPULATE FOR, OR STIP- 
ULATED TIME HAS EXPIRED— «onM. 

(c) CONTEiCXS — coat 

include interest which under the law is payable, 
e g., interest after the djje date of the tnort^ge, 
where there is no stipulation for interest after the 
duo date. Bikuaiijit Tewari v Duboa Dtai. 
Tewaki . . . 1. L. E, 21 Calc. 274 

65. - 


— ConAlruction of 

mortgage— Compound intiTfgi — JJelalfrc nghts of 
first and second mortgagees of the same properig — 
Mortgage-decree giving terms of redemption of tAe 
first by the second. There being a first and a second 
mortgage of the aamc property, a mortgage-dccree 
(that upon the first by consent) was obtained by 
each mortgagee reapectirefy, neither of them being a 
party to the decree obtained by the other. In the 
hret mortgage it was agreed that, on default by the 
mortgagor, interest at 12 per cent, shouid be paid 
on the principal and interest taken together, the 
latter being calculated with annual rests. At a 
judicial sale under the decree obtained by the first 
mortgagee, he became tbo purchaser of the greater 
yart of ^the^ pcoi«rty. In this suit, which was 


AppeiiAie oouib, leiectiug lu luc coU!.eui. ueciee 
hsTiDg given simple interest only, made tbistho 
basis of an isterterence that compound interest 
must now be disallowed. Held, that this was not 
the right inference, and compound interest was 
allow^ according to the terms of the mortgage. 
GAtroA Pebshad SAnu v Lasd Mortoaob Dawk 
I. Xi. B. 21 Cole. 380 
L. K. 21 1. A. 


, Inierest 


Act 

(XXX// of 1839) — ilortgage — Interest post diem 
— Transfer of Property Act (/V of J882), s. 88 — 
Charge, The plaintifi sued in December 1891 upon 
a registered mortgage, dated 1875, inwhichitwas 
provided that interest should be paid at the rate 
therein mentioned, and that the principal should bo 
repaid on lOth Apnl I8S0, but in which tbeio was 
no provision for payment of intcccat post diem. 
Held, that interest post di^m should be awarded 
under the Interest Act, 1839 , at a leasooablerate 
Semlde .• The amount so awarded would constitute 
’ '• • ”»"AKi50IH 

• • . . :■ ■■ ■ ■2od-248 


L L. .it. lu hluu.. 338 note 

07. - Morfgngo — In- 


terest post dirm— 7‘ran*/cr of Properly Act, s. 88. 
tVlicro tho in-strumcnt sued on a moitgago liypo- 
th«ating an Interest in land did not jirovido 
lor inUrest joitdiem: /fJi, that any claim in 
the nature of a clstni lor such interest could 
bo allowed by way of damages only, and was not a 


IKTEREST-ccn/i. 

3 OMISSION TO STIPULATE FOR, OR STIP- 
ULATED TIME HAS EXPIRED— conl<f. 

(e) CoNTEAcTS — conld. 

charge on the land. In the present case tho claim 
was barred by lapse of time. Badi Bini SAmSAi, 
t». Sash PniAi . . I. L. B 18 Mad 25T 

Thayab Ammat. V. Laehshsii Ammal 

r.L. E. 18 Mad. 33L 

68 . ■ - - ■ Interest post diem 

— Mortgage. A mortgagee is entitled to interest 
post diem, if there is nothing m the document to 
indicate that tho parties did not intend that interest 
should be paid after the due date Nityasasda 
Patwayudu V. Rauha Cuerasa Deo 

I. L. B. 20 Mad. 37L 

00 , ■ Interest Act 

ISXJCII of jS39y-Suil for money payable under 
an oral confrocf— Confract Ad (/X of 1872), s, 73. 
The plamtifl sued to recover a sum of money due 
toberonan oral contract together with interest- 


LD.K.20Maa del 
70 - — ■ Interest post 

iUnC-InUml ja IXSSJI cl 
cl Frepem Act (/y cl mil. «. M 


- .Suit by morl. 


ct jnlc^l cp Ic decree 
—Transfer of PropeHy Act {/I of 18S.). s os 
and SS. Ja a suit by a mortgagee if. 


La* AW ■ ■ 
Interest po>t 


.i.I^namaoes-Charge on prortrly-Tran*^-^ 

to pay a post diem latcTcsi, and 

agrccmcntto repay the morlcagc in i^suit upon » 

interest, in seven jeurs. ....^sidsm- 

mortgage-bond post d\em not 

.p.., rtio i«yinciil of "Utk 



( &s:7 ) 


DIGEST OF CASES. 
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hctehest— 

3. OMISSION* TO STIPULATE Fon.onsnp- 
UL.\TED TIME HAS EXPIRED— 

{<} Cornum—conlt 

con»tJtuto % ch»rR*! upon the rnortjr»c'’! proi'ertr. 

SarinArii Pol v. //uvita, /, Jj n, 

ir .116 5 W, rcfcTTril to. Rikiii Ram r Sri* Pjiiisiht 
Ram . . . . I. Ii. IL 18 AD. 310 

73. -■■■-- ■— S«if oa morf. 

— Cwniinf to poy |<,4 dunt. 

In » *uit on » tnortcApc R apprarnl th\l the 
jn*tnimpnt iapil on veirxrcutMl to Mfure » fum 
monry *mvc«l *1 hy CAlcuUt.n;; intrrt^t on »uina 
prenou«!y «lue hy tho morlpA^nrn, »r>il it nea ri- 
pm«»<xl to be for MTunng the payment of that pnn- 
c:p»l together «ith intereat u mi^ht eetnic 
jinnuaUi. There vaa al«o a |>rn\i>ion for eom|>ounil 
jntere«t. The principal was peyableon the Hlh 
July ISSft, anil there vaa no expre*^ altputation 
r<i pay intere't after that date //dJ, that themort- 
were entitlnl *9 irtereal for the aubscquent 
]en<xl. PzDBA ScBBtnxTA Cjietti r Ca^OA 
llAZCLOOtRV . . L Ii. H. 20 hladL 140 

74* ' foil dt*m in. 

/rreri— Confinuiii^ Iftatk of <onlnKl — 


t mount due for principal and intcre<t, and that any 
money paid abould be first credited to the latter. 


for the period after that date ; and that linntatioo 
barred recorery of money by nay of damages for a 
breach of the contract HdJ, that the Courts below 
had cned aa to the eScct of the contract, and that 
1 hcre had been a failure to regard the intention 
shown by the conditions in the mortgagC'dced above 
mentioned, the High Court appearing to haye acted 
on a fixed rule of construction, laid donn for Iran, 
eactions of this kind, instead of arriving at the 
meaning of the deed by an examination of ita 
•terms. By the true construction of the contract 
when the whole of it was considered, the creditor 
was entitled to payment of the principal with 
interest at the rate statcrl in the deed for the entire 
-period of non-payment. This should be down to the 
date of the decree of the first Court. In the decree 
ahoufd be added interest from its date tiU payment at 
Eic per cent, per annum. Even supposing the con. 
struction put by the Courts b^low to haye been 
correct, the cr^itor etill might hare recovered 
aix years’ arrears of interest by way of damages 
tiotwithstandmg limitation. There had been a 
breach of contract daily while the principal remained 
anpald and unbarred by time. The judgment of 
the Full Bench in Xarindra Bafuidur Pal r. Skadin 


j INTEREST— fonfi. 

I 3. OMISSION* TO ST1PUL.\TE FOR, OP. STIP- 
I ULATED TIME HAS EXPIRED— conii. 

(e) COXTBACTS — conld. 

//loitn, /, L. /{. 11 All, 6Sl, was notapprored ; as 
It diwgarded conditions in the mortgagc^ilectl 
(which in that case resembled tho present deeil) 
indicating the intention of tho parties to it. 
MaTtirni Dis t. NirtSDsn Bailidi'r 

E L. R. 19 AIL 30 
L. R. 24 L A. 138 
1 O. ■W. N. 62 

76. Conttructwn of 

a Contract in a morlyaje-defd oj to inUresL A 
deed of mortgage stipulated in general terms that 
intcio'i uai to ion upon tho principal sums ad- 
yaneei), without any limitation as to thepenod of its 
currency, and also stipulated that in default of 
punctual payment at the end of each jvar, tho 
mortgigees were to bo at liberty to treat unpaid 
intcreat as prin' ipal. and to recover it from the mort* 
gaged property. According to the tenor of the deed, 
when all its pronaions and conditions were eonsi. 
dered, it was not the true construction that the 
cajntal sum was to cease to bear interest at the con> 
tract rate upon the amval of the time stipulated 
for payment. JJatkura Da* v. i?a;a SariniaT 
BoAaduf Pal, I L. It AIL 32 : 1. R. 23, I. A. 
133, referred to and foUoaed Bikossrz Nats v 
Oanoa SaRan SAtnr . 1. L R, 20 All. 171 

L. B. 2S I. A. 8 

2C.-W.N.129 

76. — ... Proviiton m 

bond for annuot paymtnU of inttrul and repay 
nuni of pftnoipal sum on day ^rd. A bond, which 
bad been executed in December 1831, contained a 
stipulation that interest should be paid on 11th 
Apnl every year, and that the principal sum bor* 
rowed should be repaid in December 1831. Repay- 
ment not having Iwen so made, a suit was brought 
in December 189G to recover the pnncipal sum 
together with interest up to the date of plaint. 
UM, that, inasmuch as the bond contained a stipu- ' 
lationforthe payment of interest annually and there 
was nothing in it to suggest that the Iiabifity should 
cease on the day upon which the pnncipal was 
repayable, interest could be recoverw. JrvAjnfA 
pAKDiTnAR V. Atfalv . E Ia R. 22 Mad. 339 

77. . Transfer of Pro* 

perty Act (/r of JSS2), ss. S6, SS and S9-~ 
Decree for salt on a mortyaye — Interest after dote 
fixed for payment — CiwT Procedure Code, J8SI, 

SS. 209 and 221. In a suit upon a mortgage for the 
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DIGEST or CASES. 


IK TEllE8T-ron/.f. ' 

3. OMISSION* TO CTiruIATE rOH, OUKTir- 
UUXTEU TIME HAS EXPinED— ro»r/. 

(<•) CoTnii<m-^<witf. 

83. — Derrte for $a\t 

on o norf.jojf— /nffwrt atlotrnllt ofttr dnit fitrJ 
ly drerrc for j^ynrr\t of tnorljn^f-tnonry. In 
coaMruins » tirfrrc for piIo upon n moTtpupo, tho 
l<Tin« whjch nro tu^rpliUo c 1 licjnp construct! rillirr 

allomng only up to the djito fixrsl l»y lh« 

dfcrro for pivrinpnl of the mortpipeHlfM or n« 
nllonfnp {nterr«t iIm after thiit <{kte until rrahza. 
tion the proper eon-'truction, to tnaLe the ilecree in 
accordancc’mthUw, is that intcTe«t is allowed up to 
the date of realization and not merely up to thedatc 
fixeil hy the deeree for payment of the mortpape- 
deht, Atnolal Jiam v. Laehtnt A’amiii, I. L It 
79 All. 7r7; .Vnia Dal r. Uanhar Dal. llVeUy 
Kot(*, Alt. (7S9j) 57, and Maharaj^i of B^arotpttr 
r. KanM Dfi, Jr«77y AV*r, AIL (ISSS) I6I, at to 
tMs point QTcrruled. Ae}uthhala Date v. Suwidro 
A'oth Da;/, I. L. It. 21 Cate. “CC, and Satlaraya 
Daivt^amii'fa A'ainar r rofnu«arai /talar, I. D It. 
21 J/<Kf. 26i, referred to. Dametvar Kcer r. 
Jfahomed JftMi' /fo*«<in Khan, I. L It. 2C Cate. 
39, followed. Basar SuzAb r. UotT Karais 

StXGlt .... EL. R.ai Aitdei 

84. I — Enfareetntnl of 

tnarijaye made lefare Tran'ler of froperfy Aet — 
ItaU of tnltretl from dale of euit ta dale fired for 
rro/iaifion— Cnii Procedure Code (Act XIV of 
7SS2), t. 209.-‘Traniltr of Property Aet (/!' of 
7 £53), i. S6. One of t« o mortgacci bote interest at 
12 per cent, on the tnortaage.dcbt payable with 
costa, and the other carried aimpio interest Pay* 
meats madebythodebtorhadbecnappropiiatcd by 
the creditor to pay*ment of the interest on tbe bond 
bearing simple interest, while the compound interest, 
on the other hand, had been left to accumulate 
Tbe creditor sued the rcpresentslire of the debtor, 
after his decease, to enforce the mortgage bearing 
compound Interest. The Transfer of Property Act, 
1S82, was in force when the suit was instituted, but 
not when the relation of debtor and creditor betneea 
the parties commenced. Tftfd, assuming that a 
discretionary power to a Court remained under a 
£09, Civil Procedure Code, to decree interest to run, 
at less than the contract rate, in a suit commeoced 
before Act IVof 1882 became law, still the best guide 
to discretion in this case was to be found in a. 8C 
of that Act, which required the Courts to decree 
mortgage-debts with interest at the rate pro- 
vided by the mortgagee (it to that rate so valid 
legal objection could betaken] down to the date 
fixed for realization. Raueswab Koer v. 
Mahojied Mehdi HossEd Khan 

I. L. B. 29 Calc. 39 
L. B. 25 L A, 179 
2 C. W. m. 633 

85. ^ NepolidbJe In- 

sfmmenfs Act (XXVI of 18SI). sa. 79, 80 — Inigrett 
on promieeory note — A’o mention of inlerett or rate 
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lih^BEST— fOBfJ. 

3. OMISSION TO STIPULATE FOR, OR STIP. 
ULATED TlilE HAS EXPIRED-oonfd. 

(e) CojrnucTS — eonfd, 

of tnlenst in inetrumenl. Certain promissory notes, 
oo which a suit was brought, were in the folloinng 

terms: '‘On demand we promise to pay or 

order the sum of It for safuo received." 
Plaintiffs claimed interest. On itt being contended 


would have enabled the Court to award interest on 
such an instruments prior to tho passing of tho 
Negotiable Instruments Act, ISSI, has not been 
abrogAted by that Act, though tho interest that 
can now bo awarded is limitM by a. 80 to six per 
cent. S 80 gorerns alike tho case in which interest, 
but no rata of interest, is mentioned in tho instru- 
ment, and thatmwbichmtcrestisijot mentioned. 
In the case of a note payable on demand, tho 
dated tbedemand, and not that of making the 
note, is ibo data from which interestmustbo taken 
to run Best v. Mauammap Sait 

LIuH. 23Blad. 18 

83. — AelnouledyMent 

la prefcnl detl beiny haired— Pale of tnlereel from 
dale of aeknouledymenl. In reference to a debt 
carrying interest at a certain rate, the debtor 
gave to tbe creditor, on tbe approach of the date 
when (he debt would have been barred by fimita* 
tion. an acknowledgment to prevent that from occur- 
ring Hetd, that tho acknowledgment, being intend* 


87. - — Negotiable In. 

alrument Act {XXVI of 7857), s. 80 — Act No. 
XXVJ2I of 1855 {Uavry Laus Repeal Acty—Intereit 
— Rale of tutereit—Hundit silent as to interest— 
Cottaferal eontemporaneous agreement fixing rate. 
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INTEREST— con<a. 

TO STIPULATE FOR.ORSTIP. 
ULATED TUJE HAS EXPIREI^ttoncH. 

(c) CoHlRACTS— COJlcZd, ^ 

i^Mchhe 


Kas acquired by contract! 
Bam Naiiais (190G) 


OnAKsniAM Lu4i v 
I. ti. R. 20 AIL 33 
D. E, 34 L A. e 


4. STIPULATIONS AMOUNTING OR NOT 
TO PENALTIES. 


P« roen<»ein witbin a certain 


BO iugij that it rrould not be equi'tabfe to enforce 
tae pcnaltj', and therefore decreed the principal 
amount cUimod with interest at the rate of If 
wceot. per monsem LxcKMAKSiyoHc. PiRBHti 

• . . . eir. w ;358 


a. - 


Ddanh »»i paw. 

ment— Act XXVin of iSSS—Ptnall;, Where a 
promissory note stipulated that, in default of pay- 
roent of principal vitWn three monthfc after date, 
interest should run at tho rate of 75 per cent per 
annum, the increased rate as hel I to be a penalty 
and relieved against on payment of interest at 9 
per cent, per annum, notwithstanding Act XXVIII 
01 1855- Jlfoto;i Jlatanji v, tiuaen, 6 Bom. A. C 8, 
lotiowKi, and Arufu ilasiry v. Waittihu, 2 Mad. 
205, and Erojo Ki$soTt Foy v Madhiib, 17 U'. JR 
J73, dissented from. Pava Naoajx v. Oovi?it» 

Bom. 383 

- - Usury — Act 


S. - 


xx^rtr M . 


ii. r ■ ‘"I'l It 111 ; iiKii oi lue rtmainine 

three-fourth to go towards poymcDlol Iba jtrio- 
cif^ and the other halt to the defendants. U at the 
‘1“® *otbo 

plalnlU!, the defendants were to pay it with intereat 


( 5S34 } 

INTEREST— wnfd. 

STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES — confd. 

atlSnerrent. . If thr. -lof..,.!..,*. r.n-j .. ,i 


pivinn tn« 


8 raisefi thae ♦ 


legal restriction on the rate of interest j that 
tho stipulation for interest at 75 per cent, iras 
not a penalty, but an alteinativo stipulation for 
interest at a higher rate on the happening of events 
under which the lender incurred a greater risk, and 
that the contract should be enforced, ffeld (oa 


and on appeal, ZBB0Slfl33A v. Brojenpso 
C ooMAit Roy Chowdhsy . , 21 W. E. 352 

Gaian Chcsdeb Goqa v. GotjR CnuKDra Pass 
12 C. U E. 161 


4. ■ - Penalty — Liqai' 

dated damages. Defendant agreed to supply 100 
kautUms ^ jaggery by a specified rate at RtJ 
per kautlam, and received RlOO advance. Defend- 
sot further agreed that In default ho would pay 
interest at one per cent, per mensem and n'>/o at fl 7 
per kautlam. No delivery w os made by defendant. 
In a «uU by tho plaintiff to recover R7 per kautlam 


payment in nature o} inferMt 


- Condihoa foT 
on 



{ csss ) 


DIGEST or CASES. 


( CS30 ) 


nTTEDEST— * 

4 STirn.\Tioxs amounting ou not 

TO rENALT»2i-crt»'f. 
condition — PtnoJly. A 

cont*jnM » condiljon if ilir jn'ncip!«l wre not 
rtmid l>Vft CTrtnitnUy, tho tnnrip^C^^nnuInnlybc 
rp'Wmctl Vr jiOTnirnt of on** mor* of nee for e»ch 
rupee of the tnorfp«p*-nToner. The morfpspec wm 
in po^'f^’inn wn'lrr n*inor mortc»pe, 

and rieero»einthe nmrVrl, //*M, that theeoixhtion 
mis unreav>R«bIe, and *ueli »s nhould not ke 
enforeoj in equity. MaiunATA r. SritBARAV* 
Pnrr . . . , . 1 Mad. 01 

0. - rffiofty. A koml 

etipulatcd for payment of principal and lotercat 
at one per cent, jxrr mensem within *ix months 
from the date of the bon*}, tn<l in de/suit 
that the rate of intcreat rhouM be rai*«l to «i and 
A quarter per cent, per menvm. //eW, that the 
hipber rate of interest wai not in the nature of a 
penalty, and that the plaintiff had a npht to enforce 
pa}*mrnt thereof. AnCLC MaSTny r. WAKCTtin 
C^'J^■:livzs , . . • 2 Mad, 206 

7. - — — Promtsiory note 

jiayaUe l‘j /'cnofly Where a premia- 

aory note payable by initalmeRta atipulated for 
interest at 'two i>ef cent, per mensem, and in 
default of punctual payment, that interest he 
charptyl at one anna per rupee per men«em from tho 
date of the note, it was he'd that tbu locreawd rate 
of interest sias a penalty which might be rclicTCd 
from on payment of the lower rate. IliSAJt BW 
DaaiAJi r, Sataxa bix Saqco 0 Bom. A. C. 7 

SIoTOJX BIS Batsaxi c HrsEV 0 Bom. A. O. 8 

8. Penalty A pro- 

missory note, payable tuo months after date, 
giren for money lent and interest in adrance at the 
rate of J2J per cent per mensem, contained an 
Agreement to continue to pay that rate of iDterrst 
after the due date if the money w as not then repaid 
JJeld, thatlbehiph rate of interest so agreed to be 
paid did not constitute a penalty against which the 
Courts would relieve Kakma Ma’cji v Memas 
Ayab IIaji .... 7 Bom. O. C. 18 

8. Instalments— 

Penaity-^Lijuidated damoyrs. A executed an lo- 
atalment-hoad for Bl.OOO in favour of B, in which he 
stipulated that from the year 1271 (1864) to 1275 
(18C3), both inclusive, B200 should be paid in the 
month of Jaishta (May 13th to June 12th) in each 
year, and that “in (he event of any instalment being 
then due, all the remaining instalments ahonid be 
deemed lapsed, and the principal should be paid with 
interest at the rate of 10 per cent, per mensem, from 
the date of the instalment-bond.” The first instal- 


B accepted payment of these instalments as part 
payment of the principal sum due to him and 
never made any demand for interest under the terms 


NTERB3T —contj. 

4 . STIPULATIONS AMOUNTING OP. NOT TO 
PENALTIES-eonti 

of the bond. The further instalments due in Jaishta 
1274 and J275 (.May I3}h to Juno 12(h, 1867 and 
1668) were neser paid. On 13 th Kartick 1275 (30th 
October ISCS) B sold the bond and all his interest 
thereunder to C hr RSOO. On Snd Jai«hta 1276 
(Itth May 1666) C brought a suit aganst A for the 
wholeamountof the bond with interest thereon at 10 
per cent. )icr mensem, from the date thereof till the 
dateof auit. namely, R6.090, less the amount RGOO, 
which had lieen rcatizcsl bsB in the three instal- 
menlafor 1271, 1272, and '1273 (1864. 1665. and 
I8C6) The Judge awarded him only the amounts 
of the unpaid instalments for 1274 and 1275(1867 
and 1666). namely, B400 with interest from the 
(fate of (he instalments till date of suit at one per 
cent, pew iroisero.jnall 11486 odd, proportionate 
costs and interest on all at one pw cent, per 
mensem til) date of realization. On appeal to the 
High Court by Ci—f/rW, that the clause m the bond 
relied on u as a mere penalty clause. The original 
ob)>g*oof the bond having waived the exaction of 
any penalty. C was not entitled to more than the 
Julge bad awarded him Bolev Dobet r. 
SiOESWAR Bao Baboo Bov Km 

4 B. Ii. B. Ap. 82 
34 W. B. 47 aote 

10. Bond payable 

by inslalmenlt — Penalty — Usvry~.£tjutdalea dam- 
ayes. The defendant executed a bond in favour 


‘‘ahouJd 1 fail to J>ay the principal and interest as 
agreed uixin, 1 shall pay interest at 4 per cent, per 
mensem from the date of this bond to that of hqui. 
dation.” The defendant made default jn payment. 
Held, in a suit brought on the bond, that the stipula* 
tion in the bond, for the payment of interest at 4 per 
cent, per mensem was in the nature of a penalty, 
and the plaintiff was only entitled to recover 
interest at a reasonable rate. In this case one 
per cent per mensem was given. BicnooK 
NATn Pa>dav r Rah Loenrti Stson 

11 B. L. E. 185 : 19 W. B. 271 

HoRRBEKiTn Doss V Kalee Pebskad Roy 

22 W. K. 474 

IL — ii Penally The 


be at 1 per cent, a month. In a suit after the'four 
years had elapsed to recover the loan with interest, 
the Courts below held that the stipulation as to the 
higher percentage was a penalty, and refused to give 
interest at that rate. On special appeal the High 
Court reversed their deebion-s and allowed interest 
at 1 per cent, per mensem. Peetambpb (Tbatteb- 
XEE r. Eaixechctsv Roy 

11 B. Ik B. 137 note : 14 *W. B. 43 




( 5^13 ) 


DIGEST or CASES. 


( SStO ) 


IKTEnE8T-<Pntr. 

4. SnrUL-NTIOKS AMOIOTIKG OH NOT TO 
TENALTIES— ccnfi 


lNTEIlEST-f<mi«f. 

4. STI^UL.\TIO^S AMOUNTING OP. NOT TO 
rrj^ALTIES-«-n/J. 


fl*lr f'f ll)<' l•on<l to th** i>( »uil *1 tlie nktt of 
3 |»T prr W'flv'ni IwintcUim*^!, lo tho 

cl~Iuf1’on of th<* iiitcrr^t l«i 1. IJc^nlins tbotato 
of f'lpiUlol in tlff*ult *« • jirnal tl* 

Court, forinj ll'st the Peht tiM jocuml hy mrrt- 
c*re of jToprrlj »r>i> Ih'*! the rule of interest orili* 
n*n!y imnewhAt h'ch, eot>«i«Ieml it 

tTifriej<'nt to »trmnl the pfuntifl £U fcreent. |<t 
annum to cotnmenrc from the esplrj,* of rieht 
njonllK from the dtle of the hontl. ftinxnt Lit 
r.JrM . , , . 7N.W.108 

10, ' rnmt4»ory nolt 

— ^lipBfo-'i'on fo f'ty intfrftl ol on dfjaut 

in joywenf of rf^f~-Prtd!ly—Conlre'i Aft, *. 74 
The clctcndsnl irnl one D, on the Cth April 1875. 
CiTO to the pUintiff. » money-lcnilcr, a promisviry 
note, hyohiehthry jointly «ntl ictmlly ptomiied 
to put the pliinlifl on the Clh September IllOO 
“for'rilue reeeired in ea*h m hand pan! on 
•IfninjanddiliTenogtlut bond ; rhould aenesfect 
or fail to pay tlna amount on due date, then only 
^ha^ It carry lnten.8l from and on due date to date 
of pajrocnt at the dcfaultin.' rote of 10 per cent, 
per roen*ctn.'' At the date of the note, the defend- 
ant and D nerc lu the plimtifTa debt in respect of 
other iirnniIa«orj’ notes and a rum of RlOO nasde- 
linctcd from the amount of the note of the Cth April 
ia mpect of one of the«e n bch o as given up and in 
respect of interest on three others. A further sum 
of ttl25 seas deduetcil as interest m advance for 
the five months prerious to the due date of the note, 
nnd the balance (Rl75) vas paid bv cheejuo lo D. 
D died before the note lecame cue fn o suit 


.Act did not apjily The itipulation lo pay interest 
at the “defaulting rate ” "as not in the nature of 


•^action, the rateot interest being exorbitant and the 
consideration inadequate, the transaction was not 
one "hichought to be enforced hy 8 Court ofeqiiitT 
JLiCKDtTOSH f. HPivr . I. li, B. 2 Calc, 202 
See Mackdctosh r. 1 Vi>qbove 

I. L. R. 4 Calc. 137 : 2 C. L. R. 433 
20. — — Compound tn- 

forest— Penalty. Held, that a stipulation in a bond 
that the interest on the principal sum lent should be 
paid Bis-monthly, and, if not paid, should be added 
to the principal aud bear interest at tho same rate, 
nas not one of a penal nature. Tejfal r Kesri 
S ison . . . I. la R. 2 AU. 621 

2L — Compound SB- 

(ererf,— D gave M a bond for the payment of certaia 


moneys on a certain date ami for the payment of 
Interest on such monej-s at Rl-12 per rent, per 
men«em,8‘ipiiUting to pay the interest rix-montfily 
ami in default "to i>«> compound interest in future.’* 
HfH, (I) that the stipulation to pay compound 
lnlere«t could not l>o regarded as a ptnal one, and 
(ii) that the bond contained an azreement to pay 
intrrret after the duo date at the rate pnyablo before 
that date, and that, if it had been otherinse, the 
oMigec "8S entitled to interest after that date at 
that rate, such rate not being unreasonab’e. 
Matrcili Tcasad r. DrWAS S!.nou 

L IaR.2All.039 

22. ntg\ rate vf 

tnlered — Perally. The obligors of a bond agreed 
to pay the principal amount by instalments vnt bout 
interest, and in case of default to pay interest at the 
tale of R3-2 per cent. j>cr mensem, and hypothe- 
cated immoveable projiertv as security for the pay. 
roent of tho bond-debt, sufficient for the discharge of 
tho debt, and f orm«h«l a surety. Held by Stu an r 
C.J , in a suit on the bond, that the principal 
amount beiag payable in the first ustance vntbout 
interest, the stipulstiontopay interest at the rate of 
R3 2 per rent per mensem in case of defaolt ivas a 
}«oalonc, and reasonable interest should only bo 
alloncd. Rriiby Sfanqe. that, looking at all 
tho cireumstanees of the ca<e, the very high rate 
of interest imposed in case of default 'should ^ 
regarded as penal, and should bo reduced. The 
Court under the circumstances allontd interest at 
the rate of 1 rupee per cent, per mcn«eui. CRonAii 
Malt. Min . I. R. R. 2 AIL 715 

23. " ■ ' Penally. The 

defendants, on the 8th May 1889, gave t'le plaintiff 
a bond for the payment of H2,000 on the IGth 
Fehmary 1870 Ibis amount consisted nf two items, 
nr., B1,C50 pnncip.ll and R350 interest in advance 
at the rate’of two per cent, per mensem for the period 
between the date of the bond and its due date. The 
bondprovided that, in default of payment on the 
due date, interest on the whole amount of R2,0<>0 
should be paid at the rate of tno per cent. ]>er 
mensem from the d.ate of tho bond. UtU, in a suit 
on the bond in "hich interest was claimed at *be 
rate of two percent, permensetu from the date of 
the bond, that this provision was penal, and tho 
penalty ought not to be enforced. Mazhar Alt 
knA^'r. Sardar 2Iai. I. Ik R. 2 AIL 769 

24. Pentdty. The 
defendant, harms borrowed R50 from the plaintiff, 
gave him, on the 9th November 187S. an instrument 
which was in effect as follows : A (defendint) 
writes this rukka in favour of A (plaintiff) fur 
B50, cash received, to be repaid on the ISthKoiem. 
ber 1S78. In tho event of default, ho shall pay 
interest at Rl per diena Held, that, looking to the 
whole instrument, it was equitable to hold that tho 
term “interest" was not intended to mean interest 
in the strict sense of that term, but a penalty. 



( 6S41 ) 


1>I0ESt of cases. 


( r,si2 ) 


<. 6Titu\A‘no^;s AMOlWi'iKo on nor to 

<* Ifif* ntiuuinl otitifrrcit sttnxiM K' so mwl n 

n'n<x>n'\l'V' utMounl only K' Rllo\'t\\. Tl»o oiworvn- 
tiont <'f l\i.NTiri..v, J., tfj Jttffii't'i A’nW r. 

11 Jl L, J?. 1.W, tPW'iimHl 

ill. JUNjfjpJfXK r. )}u Atl K»an* 

I. Ii. R 3 AIL flOO 

26. ■ — - '. — - A 

fi’r tlip rrjvxN mcix» of uxoxu'v Irnt pnxvMcil thM exxoh 
mojjpy riionul I'l' on n rcrt^jn rti-it 

i\t llxp tixU' of l\7-S-0 \>i'r innU |t-r Anmim 
flonxUl Vo At tVo on-l ofoxvry ^o^r : ntwl that. If 


h-wl lnRa\iilonlln'K»niltf>ool.I»v'oo, the 
f»U<a\ to ^v^y anv l«tot\M,«-l»lmcti 
jnfc«T<t fnnw tfxo tlio l>oxx»f {avhiu*' tUio to tho 
datoot hi«tiltliion <>! (lioanlt «t lt37'S6. the 
IrtViUlnjt tAt*"" fffll, foUowitw the I'Tlncii'to liUl 
«l<n«n In \. fill Jfi’ A Alio, I. U /h 3 .tW. 

iW\ (hut tho |iMxi!iion«of (he tvi'>l,-Mrx'i:MvN Ih*' 
rate Ilf lutx'n'it ]v\\aliIo ou liofnoU of the (lAxmout 
of luti'rc't, \'orv' tn tlu‘lrmtnn'i’OH\'lfto»le«>o'op'* 
♦■ixo that, «a n jinttcp of x'riMitx, thoy iifunxM not 
lai oijfonn’i?. }lflf, afid. oitli rv'hwioi* to fho 
iinc'tfon xxhat \nx« a n-a'vnialilj muoxxnt of <a'xin«on. 
<■ itfi'ii for tl»o w’lUjaxr to \\xx for Vrvaeh of wntract, 
that iiiitvil.] Inlon'at bvir Intrrrat of tho 

Txto of nU«l t> \vr cent. ynT annom tf»nu the lUte 
of iffifanlt to the ihte x'f the Hich t\.xxrt’a ilecm*. 
Km‘j5l!AV S|a<|U f. ItllAXX'AVl llxKitl 

I. li. R 3 Aa 440 
flO. — - ■ - /V''<»hv~~Eva»i' 

(i''fr rifiV/. ny n n'Si'tercvl laimt f«r Wt.t*tX\ 
ifatcvf the -ith tK’tjU'r IST.t, fit axhteh Imnw'xrahlo 
j'n’jvri.x xma f»\}Mth«a'at»>t a* colUtcral wxiriU, it 
naa \iroxlileif that Iheot'hci'r al.onW \»xy i.iti at 
the rate of Itl.t'O YVe cent, ja-r nxm-ann «t the eml 
of rvrrv »i% lOonlha. anil »na'« ArtauH in the j«x* 
meni iif mch inten'*t, that he rhonM |a»v totwet 
nf the rate of !tU tvr cent. \vr «>cnn*m ftxm the 
»hte of the Ja'iiil. 'llie lamil alro ci'nlaimal n 
Uthnx fta;ain«t afienatlon, anil ili'ctare-l that the 
Vrlneloal annx "aa ^«ax»Vlo«n ilcinanil. TIm* oMio^a 
aiiiaf iW oVhciip v\»ni the lami}. rJalmlnc to rreoarr 
the (•riiteijwl aitm aiul lntrrr«l fn>n» the tiato »»f 
tfie tainil for thna? >-«'ara elexen niontha ami txeentv 
Oaja, !(.« illiTi-irjit rmoa anioiintinc fi> Jll.f’t't' 


anitx" trt tlie Intereat vine on amt »wl»aei\Mcnt to the 
ihfaiill, t ut fTtO'aj'eetix-ety to tl.e «tate aif the taiml 
Itietf, aivl ah.nihl iwt W aaanlol, liot that rcMOn* 
al'le e.innvnaatKm onty »h.iiitil ly aaarvleil fo* the 
oVd^ir** Veearh of contraef ti> rraju'Ct of intereet. 


INTEREST-rtn'J. 

4. BTIVULATIOKS AMOimiTfO On ^xOT TC 
I'EJfALTl U&-ccnti. 

A^pnUngI_\- llio CaMirt tnftiJo n ilcerco, girlngtlie 
tihliv^eca intcrx'xt on the I'ruicilvil sviiu from the liatc 
of <he fauxif (« ifioifuttf of thoihcreeat IlI-lO \>«t 
cent, jicr jnr»ar»» Amf conija'imil intere't from the 
xfafoof tfefrtiiff fn (fie \iaynu'nt in intott'«( (« the 
j date of the deercc nt the rate of four aniir.a |n'r cent. 

{•cr h) xiny of clninasres for such ih'f.mlf. 

: JhiHtUknr V. fhi Afi Jifutn L U Ji. J .IM. 26'\ 
folloxxMl. .tffifJliiihi.A X. irfmmnT I, A 1'. 4 
Cull's «{i‘asen((Hf from. Knxnxa .Si>nii r. 
lt«ott>ATii . . , ; I. L.n.4AlL8 

37. - ■ - i'ciultv. ]}y A 

ilctxl of nH'ttvjaci' tin* ilefetvilant ncnTil to (wy inter- 
est at the ntx* of one ^ih-e ix'r rupie i^T nien*ent. amt 
i( iift«(«<>»i(h’.J (hat (he mortiritayi nnji tiymii/iinin 
ixxiyeaaion for o jicrhal of 25;ieara in hen of j'rmeiivxl 
ami inten-al, ami that the inertgasair x»ns not to 
itaim (he vtviierty Ixack tinlexa he |vxi>l (ho jirhieljul 
nml interx'st tnal inlsht aeenie ilue in S.’V.xxara lrx>m 
the date of tho W'lul. ffrf ?, that thechn«o in tho 
nn‘rtjrair‘‘diaaf aa to t'aMnont of Cl ,\onM‘ lntirx*at 
WAanot A tvnsltx’. JUrr^i 3 Ulal r, SATyAWUMA- 
BAi . . . l.l,.Il.0 3Joia.400 


29. 1„. , - . I'- — I . I- /’r>i<if(v. Tlie 
oWi^'r of A IxMXil acnaal that, if the iirinetj«l 
amount norr* not ^aihf o( (ho omf of li* iinnitha 
with live iniere't theraam, anch intercat sliowU U* 
niUhal to the I'rinclival, xxhieh together i*houiij rx** 

t-cc'ont the \'rmeft«(a«nt.iititilAf«r(lirrtcarain» 
lcTe*tntthevxrii}vivrt\ rate had arenvial, xihen tho 

Mine imiecaa (■howhl U* folhvvvxal of a'hfinit "'vjaxuf 

intorcit to the nrineiival, ami an on nnld .(«*' ‘h'Vt 
was lioniil.atfxl. llfll, that the athmlaluHi aa to 
the Animal eai'itnh«tum et i'rmci)vil amt inton-st. 
for the I'oriV'C of earrxiitir intcia'af, eooM not J-e 
n'Kanhai A« n'moxini: the trvix*-avtmvx from tVe 
tccioii of an onlutatr cxuitraet rn a lamd imJcr 
whivh an oVU.vr xiaa hmml hy the term* to >>hi<'h 
he had arreta). SxWV fl 


Tlie 

axVU.'vxe of lieml \vnxmi*iaf therein to i»ay tie 
amo'iiit on a ct-rlain dao oilhiviit intere«l. amj it 
he wade ilefmtl, to ivax- the amount 'xdh inteted 
at the rate of JIC larr rent, ix r m.'iwm. ffii f. *n » 
wit on the U*nd. (hat aweV iiiteia'-d Xxaa not ix-nai 

Ittltarharaeter, Vnl caintmet inli-re-t, the liaimvtx 
t,»lvxx-xihK*lixva«not r,a.f.*ca»iitim,Tn{onaiy 
ofany part of the eontraet, ami (hcn'fore shOHld 
not hax-e l<en txxlmaxl. V) -fli 

ntJtVKIIaM . . . Z.I*.Ii^OAilO» 


30. 

«*/< 6jf |■a•(^/rae«(e. 


A (Jeen'o x 


mI piv- 
a }oJ*eJ 
*. et two 


italmenta .honld l-o xlue at the 

lole ileht »h<i«(d la* reeorrrahle fiirthwith. 


( &ui ) 


DIGEST OF CASE& 


( &SI1 ) 


iifTrnEST— 

4. STirtLATIOKS AMOU.STIKO OU NOT TO 

rr.NALTinswoBt/. 


intrfc«t faJfuIntrtl at 12 j»t crnt. inMrnil of 0 for 
cfut. otb'Twa'c jujaMr. Ilril, that tlip foiwlition 
Mhwhj Ih" amount of intrfr«t paj-alilp ahonIJ 
fn<Tra«r«l In cl''f*«U in cJuc |«ytncnl aa al) 0 \e 
Win" tna'lc inu»t W lookM uiwn as fort of the dr* 
OTT of the Court, an*! not a« a penalty. llKhool 
A*ol\ T. J2m Lnehrin Singh, IJ li. L. H. I3J, 

cited an.1 didinsubh^L Ilu:* llilianooR Sixoii 
r. Roy Ninaix Daas . • 70.Ii.n.83 


• ComjxnMfioa /or 
f-roicA ©/ coBfrorl— Cos/mft .If/, t. 71. I' lent 


SL - 


nU.'lOO to C and tl o members of his family under a 
Utnd, by n hieh it ''"a* trreed that C'a family ahoulj 
d«rois« tertam lamf on kanoju to f’and recene a 
further *uin. It vasat«o*tiinilftted m the bond that 
C and the member* of his family should pay interest 
at G pT cent upm ni,GOO until the execution of 
the Lsnom «!ce<l, and interest at 2t pr cent, from 
the date of the loan in the c\ cut of their not making 
thedemi'c. Thedeml»o n*3 not made. //e/</,that 
the stipulation for the enhanced rate of interest dal 
not create an indepndenV obligation, and that the 
propr course tras to determine mhat nould bo a 
sufficient compnsotion for the breach of contract. 
VESOIOBSWiltt PCTTEtt V. ClfATC Arifrv 

L Z. S. 3 AlAd. 224 


33. Ptpoitj—Att IX 

of lS72t »• 7i- 'n'® obligor of a bond promised to 

mv thu amount on demand snth interest at tho rato 
of sd-d pr cent, pr mensem, to pay the interest 


the contract rate of interest stipulated to be pud 
could not be interfered uith Bhoi.a Naxn t> 
I'aTEii SiNOH . . E Ifc R. 0 AIL 63 

33. Act IX of 1872, 

t. 7i — Ptnaltij. The obligor of a bond for the py 
znent of money agreed therein in respect of interest 
as follows : “I will pay the money with interest stone 


at the rate of one rupee eight annas pr mensem 
from the date of the execution of the bond.” 
ZfeW, by STtrar.T, C.J., that tho stipulation to py 
the higher rate of interest in case of noa*psyment 
of interest at the lower rate was a stipulation in the 
nature of a poalty, and should bo so treated 
in the accounts to be taken. BicAooh A'otA Punday 
T. Bam Lochun iSin^A, 11 B. L. B. 13S, referred 
to. Kharag Singh t. Bhola Xath, I, B. B. 4 All. 


iNTrnEsr— ««w. 

4. STII’ULATIONS AVOUNTINQ OK NOT TQ 
PE.NALTlES-con/i. 

8, oinerrni on. Util, by Tyrrell, J., that 
tho non ps^ment of interest at tho lower rate 


34. - Penalhj—Pro^ 

mtae to pay infrmf at unusual rate to secure prompt 
payment—iontract ^lef, /. 74. A promise to pay 
interest if the principal sum is not repaid within fif. 
teen days at the rate of one anna per rupee per dicm 
from tho date of tho promiso (intended to secure 
prompt pyroent) cannot bo enforced, but interest 
at tho current rate may bo allowed. Per IxxEs, 
J. Quttre : UTicthcr s. 74 of the Contract Act is 
apnlicablo to such a case T Vyihilixoa Mudali 

C itAVA.VASlTXDABArpAyrAB 

I. L. E. 6 Mad- 167 

35. - Penal clause in 

contract— Increased inf«r«{ on default of payment 
—Contract Act (IX of 1872), s. 74 A mortgage- 
bond contained aproTuo that in case of default la 
pyment of the principal sum. with interest at the 
rate of one pr cent, pr mensem on a certain day, 
interest should bo paid at the rate of two per cent, 
pc men«em from toe date of the bond. lltld, that 
tb« stipulation to pay mcieased mteiest must be 
construed as a pnal clause. IIatboiu Pessao 
S ixoQ V Lpgoitx Koes L L. R. 8 Calc. 616 

36. — '■ ' ' " • Promiiwry note 

— Failure (o pay on dug date— EnAonced rate of in- 
Urat—PtnaUy~~Buach of contract, l^lioro money 
13 borrowed under a contract for repayment with 
interest on a certain day, and the contract stf. 
pufates that if the money is not paid at the due date 
it shall thenceforth carry mterest at an enhanced 


Ceow. MACZJXTOsav Gore ' 

I. Ii. B. 9 Calc, 689 : 13 C. L. IL loa 

37. Penalty-Con. 

tract Act, e. 74. In consideration of an advance of 
BliS, tho defendants executed in favour d th* 
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lU-TEREST— «>««. 

4. STIPULATIONS AMOUNPING OR NOT TO 
PENALTIES— wn<i 

of the bond, and not, only from the breach of the 
contract, must be taken to be in the nature of a 
penalty, and only to be taken into consideration as 
a basis upon nhich damages for the breach of 
contract were to be estimated. The principle 
on this subject laid down in the case of Maciintosh 
V. Crete, 1. L. R. 9 Calc. GS9, approved of. Sonodt 
Lal V. Bauxatu Roy , I. L, B. 13 Calc. 164 

38. — Bond — Penally — 

—Contract Act, 8 74— Act XXl'III of J8S5, a. 2. 
The stipulation in a bond was in these terms : ’* I 

^ ' - - - 

that 

the 

5 pet 

month." Held, that the stipulation was one for (he 
payment of Interest w.flun the meaning of s. 2, 
Act XXnil of 1855, and did not fall under s. 74 of 
the Contract Act. Mackmioah v. Crou, /. L. it. 9 
Cole. 655, approved. Balktshen Das v. Bun 
Bahadur Singh, I. L. It. 10 Calc. 305, considered. 

Brel i. Asgab Ali CnowcHtnii 

I.Ij R. 13 Calc. 200 

39. — - " Inslalment-hond 

•^Agrtment to pay enhanced ralt of interest on dt- 
fault, An agreement to pay the principal of a debt 
by jostalmcnta nith interest and on default of pay- 
ment of each instalment to pay an enhanced rate 
of intereat thereon from the date of default of 
payment, is not an agreement which should bo 
relieved against Dictum cf Wilsox, J., in J/aclm- 
ioilt V. Crow, I, L. R. 0 Calc. 6S9, approved. Jaoa- 
KAnnAsi V. Raouuxacha I. Xi. H. 9 Idnd. 276 

40. — — — PeMlly — Bond. 


Ilf TE BEST — contd. 

4. STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES-^ontd. 

and compound interest for the same period at the 
same rate. Held, that the stipulations contained in 
the bond must be rejardedas penal, and it was 
therefore the Court's duty to limit the penalty to 
what was the real amount of damage sustained 
by thepUintif! in consequence of the defendant’s 
breach of the contract to pay the interest nt the 
due date. Held, that for this purpose the proper 
course was to reduce the interest to R!) per cent, 
per annutn, reckoned at compound interest, with 
yearly rests, to the due date of the bond ; and 
that, inasmuch as the plamtiS was to blame 
for not having enforced his remedy at an 
earlier date, bo should only recover simple 
interest at R9 per cent, from the due date 
of payment, upon the entire sum which was- 
due when the bond became due, i.e , the prin- 
cipal added to the compound interest calcu- 


petannum. aent, uai iuBiuaLaak,u.<n.w»-» :* 
might fairly be considered as reprcsenting^the^aao* 


contract to pay (uo iiuciesi wueti uuv, euufi 
by a etipiilrtion that in case of such breach he 
shall lie entitled to recover compound interest or by 


41. — 

IlMker mts of tnlereil upon iifauU ... 
ifMt<d«en(. A decree, of which the terms had b«n 
arranaod by a solcnamah between the parties, for 

rovment of money by instalments with interest at 


- Penalty— 
jjayment cf 


fiir a sum of money payable m June 1832, it was 
provided that interest should be paid at the rote 
ol IlO per cent, per annum on the puranmasbi 
of eicry Jaitli, and that, if the interest were not 
duly paid, the rate should be increased to RI5 
per cent, per annum, and compound interest 
should be jfMiyablc. Tlicro was no provision for 
payment of interest from the timewhen the prin- 
cipal became due. In Deoember 18SJ, (ho obligee 
broucht a suit on the bond against the obligor, 
cUlming interest from the dale of the bond to the 
date of the institution of the suit at ItlS per annuo. 


utrencoof (e). osOL.ution might issue ^ V 
ment, with interest at tuvlre per rent. * 

e of tho decree. 

bleinterest were but a reasonable '‘{‘'’“‘“•j®" 
, biaher rate of interest for a lower in s gitin 
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( am ) 


IKTZnZST—cvnU. 

4 STn’Vl-\TlONK A>tnUKTlSO OU XOT TO 

n:NAi.Tn:s-«m/A 

»{*!'’ of rirrHtii'lJinf^*. »n'lwcrr not in thonuttire 
c( « p null; Mcain*t vliirh rqiiitAtilo mi^ht 

Jk- lUt.Ki«nr> 1>** «- llv'i lUji*t»rR 

Sixon l.I*n. 10 Cftlc. 305 s 13 C. I. IL302 
L. n. 10 I. A. 103 
42. 

iint/ii d<iinay</i. IMirn? * document contAin* 
co^cnant» for the performance of reicral (bin?*, nnd 
then one iarp; rum la tiatet] (n be pajaMe in the 
errnt of a breach, rurb rum rnu>t l« conaideml a 
pensit)-, but when It ia apwl that if a party do, or 
refrain from doin?, any jwrtieuhr thin?, a rerUin 
»um rhalJ be paid by him. then the ium rtaled may 
lie treated as In^uidated damaffc^, A bond for 


irrmiEST— ennW. 

4. STJrUL.\T10NS AMOUNTING OH NOT TO 
PENALTlES-confci 


in the contract, from the commencement of tho 
loan, U m the nature of a penalty. Salt Natii 
S» oit r. Snail Au llosaiv 

1. 11.14 Calo.S48 

46. — ■ ' ■ — . . Cofifrael Ael 

a. 74 — IVnohy — rnSonced rofe e/ interest and con- 
found rnfcrwt. A mortgagor agreed that, if any 
instalment cl intcreat aeeniing due on the mortgage 
vaj not paid, he should pay compound interest 


as principal, and thereon inteiest ihall run also at 
(ho rate of RM per cent, per month.” Uetd, 
that the clauio waa not penal, but in the nature of 
an afrreement to pay honiJatcd damages, and that 
the plaintiff was entitled to a decree for the amoont 
due on the bond with intcreat aa agreed upon. 
Dmafiv T.tVt- Das f. Tbj NiRAiy 
" I. L R. 10 Calc. 764 


43, . . .. Agreement for 

hmhet rale /or de/auU tn faipnent on eertain date, 
A stipulation in a bond that il tho sum secured is not 


44. Penal datue 

in contract — Enhanced rate of intereet ondefault 
cf payment of principal on due dale — Penallt / — 
Contract Act (IJC of 1&72). t. 74~Act XXYllI of 
1SS5, *. 2. In a suit on a bond, irbereui it was 
Etipulated that the loan was to be repaid on acertain 
date and to bear interest et the rate of 2 per cent, 
per mensem, but that, if the loan were not repaid 
on the date named, the principal was to bear interest 
at the rate of 4 per mensem from the date of tbe 
loan: — Held, on the authority of tho decision in 
Balkxehen Das v. Pun Bahadur Singh, I L. R. JO 
Calc. 305, that the stipulation as to the payment 
of interest at the higher rate was not in the nature of 
a penalty, and that the plsiotid was entitled to' a 
decree for tbe amount due on the bond with interest 
at the increased rate from tbe date of the bond ; and 
that, whether the interest at the increased rate, m, 
caseof Don.pnymeaton the date fixed in the con- 
tract, waa payable from the commencement of the 
ioanor from the date fixed for the repaymentofthe 
loan, 6. 74 of the Contract Act was not applic- 
able. jladcintosh v. Croic, I. L. B. 9 Cole. 689, 
upon thb point, dissented from. The decision in tbe 


46. - > ' . Contract Act, 

a. 7d—Penalt>/-^Payment of higher rate of inUrut 
from date of bond on breach. Ulere a mortgage- 
deed provided for repayment of the debt in four 
uutalmeots with interest at $ per cent, and in de- 
fault of payment of any instalment on tbe due 
date, for interest at 12 per cent, from tbe date of the 
bondi-^-Zfrfd, foUowisg foKis^en Das v. Run 
Bahadur Stngh, 1. L. R, 10 Cole. 305, that the 
etipulatioD Ming reasonable, the plaintiff was 
entitled on defauU to recover the higher rate of 
interest from the date of the bond. Sasavayta 
V. Subba&azu , . X. L. B. 11 Had. 264 

47. ■ Bond Stipula- 

tion to pay double the amount of debt on default 
of payment of any instalment. A stipulation by 
which, on default of payment of one instalment, 
double the entire, amount of the debt due under an 
instalment bond was to become at once payable i— 
i/elci to be in the nature of a penalty. Josai 
Kaninas v. Dana AsoEsaxo 

X. li.B.12 Soni.555 

48. - -------- -- - Contract Act, 

«s 63, 74 — Penalty — Interest on decree amount up 
to dale of paynenU^Remtsston of part performance 
of contract — .Sum accepted on account of interest 
A Lypothecation-bond provided for payment of 
interest onthopnncipal sura at therate of 0 percent, 
and contained a further provision that, on default 


After the second payment had become due, the 
creditor accepted payment on account of interest of 
a sum a little more than the arrears calculated at 9 
per cent. In a suit by the creditor. — Held, (i) that 
the plaintiff had nut waived any right under the 
bond by accepting the payment on account of 
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IN-rERBST— conW. 

4. STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES— canid 

of tho bond, and not only from the breach of the 
contract, must be taken to be in the nature of a 
penalty, and only to bo taken into consideration as 
a basis upon which damages for the breach of 
contract were to bo estimated. The principle 
on this subject laid down in the case of J/oebintoJft 
V. Crow, l.L.B 9 Calc. GHO, approved of. Sunowt 
Lal V. Bausath Roy . I. li. H, 13 Calc. 164 

38. Band — Penalty — 

—Conlrncf Act, a. 74— Act XXVIll of J85S, a. S. 
Tho stipulation in a bond was in these terms : “ I 

that 
tho 
• epcr 
the 

VTWTTT «„.l 4„l 74 

>otc, 1.LR.9 
Daa V Bun 
. 395, considered. 

Aiuak Bifii V. Asoak Ali CnowpuuRt 

I. L. R. IS Calc. 200 

39. — — - - - — inafnlment.bcmd 

— Ajreemenl to poy enhanced rate of interest on 
fault An agreement to pay the principal of t. debt 
by instalments with interest and on default of pay* 
ment of each Instalment to pay an et^aoc^ rate 
of interest thereon from the date of default of 
payment, is not an agreement winch should be 
rehered against. Dictum of Wasot^, 4.,m i/aeXm- 
loth V, Craw, I.L B.9 Calc. 689, approved. Jaoa- 
HADOASi V. RACBtryADHA I. li. B. 8 Nori. 270 

40. — — — ' Penally—Bond. 

The lender of money, for the use of which interest 
IS to he paid, may, ui the time of making the loan, 
protect himself against breach of the hononer'a 
contract to pay the interest when due, cither 
by a stipulation that in case of such breach he 
shall be entitled to recover compound interest or by 
a stipulation that, in such a case, the rate of inter. 


INTBREST-^ontd. 

4. STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES— conbf. 

and compound inteiesfc for the same period at the 
same rate. Heli, that the stipulations contained m 
the bond must be regarded as penal, and it was 
therefore the Court’s duty to limit the penalty to 
what was the real amount of damage sustained 
by thepUmtiS inconsequence of the defendant’s 
breach of the contract to pay the interest at the 
due date. HtM, that for this purpose the proper 
course was to reduce the interest to B9 per cent, 
per annum, reckoned at compound interest, with 
yearly tests, to the due date of the bond; and 
that, inasmuch as the plaintiff was to blame 
for not having enforced his remedy at an 
earlier date, he shoul I only recover simple 
interest at RO per cent from the due date 
of payment, upon the entire sum which was- 
dua flhen the bond became due, ie., the prin- 
cipal added to the compound interest calcu- 


_ Penalt'j — 

Iliyker rate of interest upon 


pfoviUc'u mat tuieton, ouuuiu ut w.o *.»»». 

of R9 p^^r cent, per annum on the puranmashi 
of ever}- Jaith, and that, if the interest were not 
duly paid, tho rate should be increased to R15 
per cent, per annum, and compound ^ interest 
ehouIJ be payabte. Tlicre was no provision for 
payment of interest from tlie timoohen the prin- 
cipal bceamo doe. In December 18.S4, the obligee 
brought a suit on (be bond against the obbgor, 
clAiming iutcrest from the dato of the bond to the 
date of the institution of tho amt at H15 per annum. 


the firsnnstaimeiiu, v..y v---- 

beinc in arreat at the same time ; (b) of instalments, 
other than the tot; (tl of the tot 
eimply. Upon the occurrence of (a) or of (b). 
tionmi^ht issue for the whole decretal money snth 
interest thereon at tnelro per cent 


^a higher rate of interest lor a lower w » 
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lKTZIlEST-<««i/. 

4 . STn’CI..\TIOXS AMOUKTINn Oil KOT TO 
1’1:NAI.T1ES— 


INTEREST— 

4 . STIPUrUTIO.VS AMOUNTIXO 0I{ not to 
PENALTIES— con/A 


»l»tp ofcimjtn'tunrr-’, ati'l «cr»> not In tlipnmtnre 
fif • p'nsllj wlikh rquitaLlc irlwf might 

!«• cUtmp.1’ lULKi'iirs 1>*« r llrv BAHAprn 
FI^on 1- li. R. 10 Calc. 30B 1 13 C. li. R. 302 
L. R. 10 I. A. 102 


42. PtMlly — 

3nnaj(*. Wipre a Aocumtnt contains 


I.P treated a!i h(\utJat^_ damages. A bond for 


as priDCjpal, and (hereon inteiest «hall run also at 
the rate of RL4 pcf cent, per month.’ 


43 ^ Agreement for 

rale for default in payment on eertaindate, 
A itipelation m a band tUt if iho aum secured is not 


44. - 


Penal clauee 


in contract — Enhanced rate of in/fr«< ondefault 
of •moment ef principal on due dale — Penally — 
Confraet Act (IN of 1872), a 74— Act EXYIU of 
1855, e. 2. In a suit on a bond, wherein it was 
stipulated that the loan was to bo repaid on a certain 


of interest at the higher rate was not in the nature of 
a penalty, and that the plaintiS was entitled Ui a 
decree for the amount due on the bond with interest 
at the increased rate from the date of the bond ; and 
that, whether the interest at the increased rate, u, 
case of non-payment on the date fixed in the con- 
tract, was payable from the commencementofthe 
loan or from the date fixed for the repayment of the | 
loan, s. 74 of the Contract Act was not appUc* I 
able. Maclinloah t. Crow, 1. L. P. 9 Cole. 689, 
upon this point, dissented from. The decislonin the 


fase of VaUiehen Doj v. Pun Bahadur Singh, /. L, 
P. to Cate. 30 >, orerrules the decision in the case of 
J/o/Aura Persad Singh y. Luggun A’oer, 1, L. P, 
9 Ciilc. 61S, and aU sinwKr ca<«s cUed, in J/acIvn- 
losh T. Croir, which held that tho stipulation for the 
pajmoat of a higher rate of interest in the event 
of the non-payment of the debt on the date fixed 
in the contract, from the commencement of tho 
loan, {i Ri the nature of a penalty. Bau Nath 
S itati r. SitAii Au Hosain 

I. L. B. 14 Calc. 248 

46. . — — Contract Act 

t. 74 — Penalty — Enhanced rate of tnleretl and com- 
pound tnUrest. A mortgagor agreed that, if any 
instalment of interest accruing due on the mortgage 
was not paid, he should pay compound interest 
and discharges the principal m one year, and further 
that, if the pnncipal was not so duebarged, he should 
pay interest at an enhanced rate Held, that 
the mortgagee could enlorcothoagtecment. Atrx 
Rac V. SiTRYAXAXuyA.'CA I. Ii. B. 10 NCod. 203 

46. — — Conlraet Jet, 

0 . 74— Penalty — Payment of higher rate of inltrut 
from date of bond on breach. Mliere a mortgage- 
deed provided for repayment of tba debt in four 
instalments snth mtereat at G per cent, and in de- 
fault of payment of any inatalment on the due 
date, for fotercst at 12 per cent, from tbe date of the 
bond:— Z/eld. following BaUiehen Baa v. Pun 
Bahadur Singh, /. L. P. 10 Cale. SOS, that the 
stipulation Ming reasonable, the plaintifi was 
entitled on default to recover the higher rate of 
interest from the date of the bond. Basatayya 
V. ScBBAnAZC . . I, L. R. 11 Nfad. 294 

47. - I . Bond — Stipula- 
tion to pay double the arriount of debt on default 
of payment of any instalment, A stipulation by 
which, on default of payment of one instalment, 
double the entire, amount of tbe debt due under an 
instalment bond was to become at once payable : — 
Held to be in the nature of a penalty. Josni 
Kaijdas V. Dada Abhesano 

I. Xi. H. 12 Bom. 655 

48. • — — Contract Act, 

ss. 63, 74— Penalty— Ivlerest on decree amount up 
to date of payment— Remission of part performance 
of contract— accepted on account of interest. 

A hypothecation-bond provided for payment of 
interest on the principal sum at therate of 9pcrccnt. 
and contained a further provision that, on default 
being made in payment of interest accruing due, 
interest should m paid from the date of the bond at 
the cate of 15 percent. Default was made when the 
first and second payment of interest became dne. 
After the second payment had become due, the 
creditor accepted payment on account of interest of 
a Bum a httle more than the arrears calculated at 0 
per cent. In a suit by the creditor. — field, (i) that 
the plaintiS had nut waived any right under the 
bond by accepting the payment on account of 
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rNTEREST— 

4, STirUL^lTIONS AmVSTIitG OR NOT TO 

rENM.TIES_<cm(<{. 

interest ; (ii) that the provision for enhanced 
Interest calculated from tno date ol tho bond on 
default vras of the nature of a penalty under a. ”■* 
of the Contract Act ; (iii) that the plaintiff tvas en- 
titled to interest on deerco amount from data 
of decree to date of payment at 0 per cent. Dal- 
Liahen Das v. Run Daha'lur Si'nyn, /. L- if. JO 
Calc. 305, deicu^aed and distingULshed. Dau 
NaOi flingh v, Shah Ah //o’ain. I. L. if. Ji Cofc. 
24S, dissented from. NASJAPfA v Nanjappa 

1, L. B. 12 Mad. 101 

49. Cmlract ylcf. 

« 74 — fiond — Breach cf contract — Penalty A bontl 
by -wlncli imniot cable property seas hypothecated 
provided for interest at 13t per cent, and contained 
a condition that, if the principal with interest xrero i 
not paid within one year, 27 per cent should bo paid 
as interest as fram the date of the hood. Held, 
that the question to be determined with reference 
to tins condition was nbethcr the parties intended 
to contract that, on failure by the mortgagor to pay 
within the stipulated time, 27 ]>er cent, should bo 
payable qua interest from the date of tho bond or 
whether they intended that tho condition should bo 
regarded merely as providing for a penalty, leaving 
the amount of compensation for non-payment 
at the stipulated time to be deCcrnifncd. mease 
of dispute, by the Court Held, tliat the condition 
would not In itself be an unreasonable one nndcr 
the circumstances, that the parties contracted that 
the 27 pet cent should bo payable qua interest, 
and that interest at that rate must therefore lo 
allowed. iroHis v. L R. 21 Ch. D. 243 

referred to. Baswahi Das v. illtniAtiMAD SUsnur 
I. li. B, 8 AIL 699 

60. ■ Unecntctonable 

bargain — pond — Compound tnlereet. In a suit for 
the recovery of a principal sum of R99duo upoas 
bond, snth compound interest at two pet cent, pec 
mensem, it was found that advantage was taken by 
the plalntlfi of the fact that the defendant was being 
pressed in the tahsih for immediate payment of 
revenue due, to induce him to execute the bond 


TKTEBE8T— conM, 


4. STIPUIATIOHS AMOCOTIA'G OR NOT 
TO TENALTIES— contj. 

ifam rmta/f. /. L.. if. 9 All. 74. rrferred to. Tin 
Court decreed the principal sum of BOD with simii’o 
interest at 0 f per cent, annum up to the date of 
institution of the suit. Madiio Sivon r. Kasri 
•Ka« . . . . L li. E. 0 AIL 228 

Bl. - ' — Dond—PaHure 

to pay on due date — Enhanced rate of interut from 
date of bond till date of realization — Pennlti / — 
Contraei Act(IXof ]S72).t. 74. /WJ by the Full 
Bench (BAVEnjEt, J., diverting as to jwrt), that 
a provision in a bona to (he effect that the pnnci. 

! pa! should bo repaid with interest on tho duo date, 

I and that on faili/ro (hereof interest should be paid 
at an increased rate from the date of the bond up 
to the date of realization, amounts to a jroTisioQ 
for a jwnalty, ami B.-74 of the Contract Act applies 
to tho money claimed at the incrcasctl rate of mfer- 
est from tho date of tho bond until realization. 
J/ncItitfosk V. Creir, /. L. R 9 Calc. €S9 {jianjappa, 

V. Xanjappa, /, A. /?. J2 Mad. 101 : and Aa;a;V 
Rankn;* v. Marvti, J. X. R. 14 Bom. 274, approTcd. 
Datf Math Sinyh v. Shah AJi JJosain, J. Z. JL 
14 Cede. 243, orerruled so far as dissents from 
JIaehntoah v. Crov. BoUis^en Das v. Run Daha^ 
dur Singh, I. L. R. 10 Cak. 305, distinguished. ! 
BaHEitlEE, X.~Tlio decision in Jfaeiiafosk v. Croir, 
which regards the interest at the increased rate ss 
a penalty, is correct as to tho claim of interest^ up 
(o tho stijpuiafed d»y of repojTuent, and Saif Rotn 
Singh V. Shah Ah Hosain was wrongly decided 


date of rcaboalJon. * This view is in aceortiaace u ith 
(bo decision in JUncfintosA v. Crow. Kaucoasd 
Etai. V. Smn CmnniBR Roy 

I. It E. 19 Calc. S93 


eg, Bond— Default 

inpaymentondue dale—Conlract Ael {XI of JS72), 
t, 74 — Breach of contract. A mortgage-bord pro- 
s'tded that interest for tho loan should be paid 


pUintifi had power to entotto tho same at any tune 


{SMialty and might be enforced. UutLARHDAS l>zv- 
CHANDSET I'. LaKSHSIANDAS SWAKOPCfUHO 

I.L.B. 14 Bom. 2 00 


that, under the circumstance", comjound interest 
should not be allowed Kamini Sundorf Chaodh- 
rant v Kalt ProsannoOhost,!. L, R. 12 Calc. 22S { 
Beynon V Cool,L R.JO.Ch Ap. 3S9 ; and LaUi v. 


63 , Sliptlathn in 

a mortgage-bond for enhanced interest in dtfnuU 
of fiaymmt on a errUiin day — Contract Ael (IX of 
1S72), *. 74. A mortgage-bond provided for re- 



( ) 


DIGEST or CASES. 


( 5352 ) 


t^"TERES7wp^/. 

4. STIPC*L.\TrOK« AMOt'NTIN'C OR NOT TO 
rENALTlES— «j<2. 

itl r* ‘t • pi"r.»h» . •n-J til t^rrt •rV’L S*- 
ja;) i’k'viim r MA£i~n L Ia XL14Bosi.^4 
&1, - LiifniJjU-i d-i0t- 

o7 »‘— J<1 {IX tl /*•*.*), f *'4 A proT»*n 
(or rrtrT'*[v<iiTe f-'‘uQ'f rf in?»TT«t» in 
tf jioTTS*x.l rlih^ niMT*! «t * da^ d»t^, i* 
C'lv-^Ur fcp'^-aJtT uti'hiViaU l^rTlj^T«*lAr»iart; 

Let « p^ris> I f «— b« 2 <^i lEtr'i't in th^ (Wor* 
rtaiy-'*. le c<3rL»>-in»'l »» * ymiP.T beW,* th» rtiuiK-- 
edtA'.t la'i! M to Wd lolLe t«vU»«Q ttfct 1*. 
e^H not Lire ist^ad"-! to \k fwrt ct 
rnsury «>a*.r»rt Lrt»f«n ti.» LuAXca-AS 

t fitTivtT)ri?i’c DesztJsrtH r. >iucnLv 

I. li. B. 17 Bca. 100 

£5. • • ' — ' ' ■ - - Cviifort Art. 

IVttrt la M <0£tf**t trader 
»lrb n paT»l!* rt u •rrt»d 

ti.»t il rs-b b* nr", p»»l pca-taagr, 

tb* d*i*aiter ibiU l« lalle to par isserwt *a 
n*.e (wb^b*? toa ibe tiae tf deijah «• 
tea tbe *b«i u««re< £jn pa^tbV 

cai*r tb» coE:rvrt) ra?b 4srTta«s <i>^ or< oco* 
vaba 1 . Ti c£ tb? Ccctrirt .Art, »ad i» to ty too- 
itre»d «eirrr d-g? to the o( tbf ptrt«!« 43 

e*f««yd tiyftts, »»5 ert 41 4 f-.r* pa* 

fcbr. SatbBBwofCt iito t«»«fofwd4<xcrd.s2to 
ititerssscsVwitliet^cadlJ b*rply>-j»t,.i3E;Bdr 
tateased-eitlswlnodalect. Tbs Easl^bdo^noe 
c£ (<*S32 4* 4|’jCj{d to rati 4 j w ji s a t 

KcjjJsTtd aad an B:tiuSy» i>s* r. 

P.%% ZJilodtr S«»7l, 1. L. B. fi Cslt. Z'-* : L- B. 
SO J. A. J5*, cmuifnA. Bisxc Btsast r. 
SriDiS Lu. . . 1. 1*. E. 15 AIL 2S2 

50. — ' ■ C<^p7rT,I in' 

Fesoi/. ITLers a C>wt- 
rupabvTl {-jc pSTarct <4 Lslf-ytarfy 
KjyuIaeEts e4 ir:VTB«a, aal ja eas" ci d-dtsU £» rs'b 
jarraeats fcaridtd Joe <»?g y« a3i irtiewt £(<2/. 
tbttra— a franrins nrsi cr-e ia tbe <ia 

p-sibj ; aad tbtre aocoe*ti''a vi t»od te 

dttbriE-srr b aa tnre£=t jeetr-c. cearr sorb ©’■otad'r- 
i:L-C,tbtttrptIs.ti^>sa6i'3ia'-«ertE:a<b»«a£-eo»L ^ 
AT s T fo yi r. A«yf, /. A.B. j 

CsJa apjeETT^ Snra j 

£ 3-2 T. J.oisiza N^a.tt Bor Cte j B z -gT- r r 1 
i:ia.e. £QCt:s.seo j 

S7- ... ■ — f~c^- « 

-.id (/J «f f- iV'OjC*' arm r.af * 

a.rwr'd, £>13 e!C!rtj>».=’24. A Kfctrtr^bOTi <>aa- J 

taiatd lie Jo2?sr;ae ftipoltu ot tf to cVewt s ** I j 

"wCZ ;«T i=if?W. f-e lb* MJ J aia'’=iS at sb* me «1 t 

Bl-t jee- o-a::. ji*- aoi at tb* *aS af a < 

j^r-Irteaibs-diteifibebcDi J^iZ’ f*TSli»adj*5* ] 
aa/r=S<4s=>=tatelu*e<3lb* jeiir-pilJ.etLiSyeia'- *1 
B lidoa-'l ps T til* aat**wt is iLit vtji.t tb*eo5 <€ 
«3tb j^er, i *•» ptab j ef s>“3i«r:. yoa It 
gucag-a r rwbsr sa«reet cjrta tbs ajssari 
snere^ l^dib TdZZIy r»atr4sd *i feiaaptl^ and 


nfTEBEST— -oa/f. 

4. STIPL'L.MIONS AlIOUNTINO Oil NOT TO 
PENALTIES -««(/. 

Ofna the principal cjeatwo*'! (n the bowl at the rat® 
of B3'2 p*r cent- p"r £3*a*ea from the oortn^erl 
I«oi«Ttr awl (foo ta*. cjt Ii*irr, aa*i?i«, and repre. 
•entaliwawlfroaja/otier propeTt**^. Isrillcon- 
tinue to jaTfcWK Dfon tbe pria'Ipnj f-rr erery 
year from the diOs cf the toad at tbs eal 
of that rear to ha^ ai the aooont of the 
bond i« eot pai'L la d'danlt of payraeal, 
Toa srill aet aocoedia? to the cowLtioat 
»tate.l abore. I wGl repif thii ooo*y within 
three coetbs frosj date aad redden tfceoort- 

f>j*-proper!y and nortsiw-bowf ..If I UQ 

to par ep the principU laoo’y within the mH 
#peei£«oJ liny, I will owtbae to pay op isWe^ 
epOQ the jriarjpsl at the rate of BI.4 p*r Cent, 
acronLng to the tail ctipilaiion in tbe bond op to 
tie date ct the isrt:tetJoa of the rut, and (^m 
the date c{ inditatkm of th* nit to that of tbe 
d*«Te, and troa the date of the d»»nte to that of the 
rralaa t>7a cf the aaosst.” that the fiiat- 
»2 was 8ot enthis'l to the rate of Istej»«t, 

r. lets; in the ettea cf a prathjr wistin the 
oeanis; cf a. 74 of the Ccctrv^ Act t BsSj CXim-/ 
£ril T. £lvA ci%wirr jBcy, S. L. B. S9 CoSr. 
i^emd to i and this was to, ahhonzh 00 na 
was csa*d within the p*ar:~g cf that eectkci, 
bccanse mb na vaa at oww aowrtainabl*. Bai9 
Nats r. SgiKiyjJP Das 1. Zc B. 22 Cala. 24^ 


68. - 


Cofirad A<t 


{IX ♦/ ISaU /. ‘impend ena— 

(tTverctfl^a (f (oconnl to p»f. In a rsh to re- 
eoew priwiptl and iniieiE*. d-se oa a tsortgi?*, 
daitd i2y Brb AfoS lh?i t appeared that tb» in- 
rlrsa-ct proTil'd that tbe prindpU shoslS he 
rrpiH srrb isterert at 21 p»r cest. por ensna 
in two in'talm'Ela *a the £*Jj JI*y J5.<3 arrl the 
2T;b Ape3 retpsetirdr, and pew^rl'd a? 
IzKjTwtz “If the tsmsi cf etei xartabnset Le 
trA paij sa the date cf mb inFtalsrEl, we tiafl 
Esahe pa r asset with interwt at three rijeen 
per oesa. pr oecsea from the d»te cf the Lcoi.’* 
No fwja-al tad !■<« cade ca arrjoarS cf pciyiptl 
cr latgert. BtS!, th*s the eshsaosd rale cf 
iatcfsei wet a peahy end"t e. 74 cf the Owtew^ 
Ag, and theref-je sras mf reo?T»ai>, t>;t tlst - 
the pCtaati^ wt# esArJsd to tsoorer the peincipsh 
wgb isVrort ealraitted a* 21 p*x osel. tiy 
to' th* dsies whes tio isnlalneaig reipb^iirsiy 
besaane dnr, acrl at 12 per oert, from Lboo* deV* to 
ibe dise c£ the pisast and at t per oea. £*>3 tbtt 
dele cerJ pannesS, t. A'eeoppj, /. A. 

J5L /• J/si iff ' EsJoJoai rysf r. jf C3 
Bse. I' L. E. 10 Cili. 2?/,' and C'w.sr /lira 
X'sUiMd i3ow r, BtU E2.0M, t. L. B. J7 B.in. 
/fd, JiCrwed. Orysi-Tsc r. I’EnUTaianax 
I.IcE-lSK2d,175 


63.- 


- lUmti 

VXXriU <f ii;Jh «■ 2— CseA'ad >£st fiZ «/ 

ifTJi a. rd^J. la a soicira-s-icerd 

sbe ii t'C B. T psjn.t-*» wxt 2 pg seeil. pse grBa»^ and 
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a. a 


50. -- . VncoTucionable 

bargain — pcind — Campffani »n(ere4{. In a suit lot 
the recowcy of a principal sum of ^90 doe upon a 


levenue cue:, to induce him to execute the bond 
charging compound, mtemst at the abo^e'QieaUoaed 
rate, not BUthstandiog that ample security wae gives 
hy mori gage of lauded property. It also found 


■ IOC uvccesa for the period from the due date to tha 
date of reshzafioti. This view is ia accordance ivith 
the decision ia iJaclinioiK y. Crow. KAiacHArrp 
&ai. V S018 CtnnniER Roy 

XI(.B.29Caifl;S03 

63, — •■■ ■ - — — ■ ■ .. So'ti—Dffatilt 

inpaymntonduedali — Co'ifmre vfcf f.VI of 1ST2), 
a. W — Bnflfh of contract. A tnorfga^^-hond pro* 


lieU, that the higher rate of interest was oA a 
penafty and might he enforced. DpinaHRuas Dev- 

CHAilPSET IV LAKSSilANDAS SWiBUPCHA-Nfl 

I. Lv 11,14 Bom. 2 00 

SS, Slipnptlion in 

a mortgane-bond (or enhanced intere^ «n default 
of ymymenf on a ceriam dap — Confruet Jcl (/-I of 
I87Z\. « 74, A roortcace-bemd provided for re* 


f 5S55 ) 


DIGEST OF CASES. 


( 5856 ) 


INTEREST— on-d. 

<4 STirCLATlONS AMO’v-'NTlSG OR NOT TO 
PENALTIES— fonfrf 

thn Int^Tc*! Act (Act XXVIK o( «hich t«kc^ 
AW »y the ei^iiitahlo jim«tliction of a Omrt lo rehexc 
a ’\in«t penaUte< The Court wouM relieve a «le- 
fen Unt from the penalty of pavinf: a higher interrat 
if It wa« conMneod that the stipulation waa intended ' 
to I>e really a pcnaltv for en««rinR the payment* of 
instalment* on the dates atrreed upon, and not as 
me*e stipulation for the payment of a higher intcre*t , 
under the circumstances linrirndra Ho’tChorrtlkrtf I 

V .<ffr/T;urf.firt iham'l CAoirrMry, > C IP A* 23t, , 
Tcfenr'l to Utn'irLh'in Mah/imfd Khnn Df^muth . 
a Snic Khnn, I L It ]• B)m. IOC, folJowe«l ' 
Ttfvvoo Bcpar.! v. Dunaa Ciramv Svti 

S C. TV. N 333 

63. “ D/mrt/j ” III,. 

tiroJe o7Ti«ulluri«t — Cwconseionntfs turjaiiw The 
High Court as a Court of Equity possevei th« | 
power eaereisccl by the Court of Chancery of grant- | 
tng tebef vn cii»«s of such utieonscioaable or proi>sly 
unequal and oppre'«ivo bargains a-s no man of onli- i 
nary produce srojld enter loto, and which, from i 
their natviee and the relative position of the parties, i 
raise the presumption of fraud or undue induence. 
The principles [upon which such relief is granted 
appl^ to contracts in which exceedingly onerous 


155; O'Jtorke v. BcdtnQbrokt. L B. 2 App. Cos., 
hlii Earl of AijUiford r. Morrn, L. B. 8 Ch 
Ap iSi , yevdl T. SniUmj. t B. 15 Ch. B. 
i'9 , Septum v. CooX, L B 10 Ch. Ap 389, re- 
ferred to. An illiterate kurffli in the position of a 
present proprietor executed a mortgage-deed in 
favour of a professional money-lender to whom be 
owed H97 by which ho agreed to pay interest on that 
sum at the rate of 24 per cent, per annum at com- 
pound interest. He further agreed that “dharta” 
or a yearly fine, at the rate of one anna per rupee, 
should be allowed to the mortgagee, to bo calculated ' 
by yearly rests. It was also provided that the inter- 
est should be paid from the profits of certain 
malikana laud of the mortgagor, and that, if the 
interest were not paid for two years, the mortgagee 
should be put in possession of this Und A* 
security for the debt, a six pies zammdari share 
was mortgaged for a term of eleven years The 
efiect of the stipulation as to “ dharta ” was that 
one anna per rupee would be added at the end of 
every jrcar, not only to the principal mortgage- 


INTBREST-coiifi. 

4. STirULuVTIONS AMOU-NTI-Va O.d NOT XO 
I’E.VALTIES— oon/d. 

the “dharta” alone amounted to R211. Held, 
that the stipulation in the deed as the “dharta” was 
not of the kind referred to m s. 74 of the f^ntract 
Act fix ed '•’id that there was no question of 


I i.a\3AU . . x. D- xt. ti All. 

64. — Award of interest at a 

penal rate— Compeiwotion for speetal damage. 
Interest at a penal rata should not be awarded if 
there H no demand for It, or for a sum by way of 
compensation for special damage on the part of the 
pbintiff. Tibumdis JarasrsDas v. Gaxea Ran 
MaTUORADts . . . llSom. 203 

65. Notice of intention to en- 

force penal rate of interest Adecree-holder 
intendiDg to enforce the penalty for delay io the pay- 
ment of lostalmeuts u bound to tell the Judgment- 
debtor so when the instalments are bronght to him. 
Soaua Chorn Si 50B t*. Paoras Coonaa QHOSsaL 

20 W. B. 292 

66. Contract Act, b. H-^Enhaneti 

rale of interest on failure to pap on due date — Penallp 
— Uortpage— Compound inlerert at a rale higher 
than that of eimph interest — Interest at contract 
rate tip to the date fixed bp Court for payment of 
mortTo^e-monej/— Suhseguent intere^ at rule to 
be fixed bp Court A provision in a bond to the 
effect that tbo principal should be repaid with iu- 
terest «n the due date, aid tiu-t on faduce thereof 
interest should be jiaidat an increased rate from 
the date of the bond, amounts to a provision foe 
a penalty, and, under the terms of s. 74 of the 
Contract Act, reasonable compensation should be 
allowed Kalachand Kyal v. iSA>5 Chander Bip, 

I. L R 19 Calc. 392, folloived. Chajmd v. 
Bri; Bhukaa, I. L. B. 17 All 511, referred 
to. Stipulation for the pay ment of compound inter- 
est at a rate higher than that of simple interest is 
a penalty which should not be allowed. Batd Nath 
Das V Skaaianani Das, I. L. It. 22 Calc. 
143, followed. In a mortgage-decree, interest at 
the contract rate should be allowed up to the date 
fixed by the decree for the repayment of the money 
due. and after that date at such rite as the Court 
nay fis ifom^ncar Jvoer v. jJIaV>in»d il^di 
BoH'in Khan, 1. L R. 20 Cntc. 39; Maha- 
rapt of Bharatpur v Ram Kanno Dei, L. 

R. 28 /. A. 35; Bskar Sajjii v. Cdit Naram 
ftiHpi,!. L R. 21 All. 3S1, referred to. Riaies- 
WAB PboxAD Sivgh c. Rxi Shim Kishev (1901) 

I. lx B. 29 Calc. 43 

8 Z 2 
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DIGEST OF CASES. 


< } 


HTTBEEST— <onr/f. 

4. STIPULATIONS AMOUNTIKO OR NOT TO 

pi:n\ltii:s— < tfnn. 

iJicff •Wflu fl xljpuljilon j{) 3 t f>T Jofiijft of pij'me’it 
on tlic fluo «l#to infcrMt BbontJ run “ from the date 
of <li- fault of proml-fe " at fj p>r cent, per menvin 


to decMe. notwhltstandin^ tlio provjooniof a. 2, 
A''t XXVfll of JW*. whcth"r the atipufition m to 
ll)*’ cnlnnec'l interest was aiyrced upon as inlereit 
properly so mile 1, or as a penalty, and wh«thcr in 
1 he circiim’'t anees of the caw the debtor waa enlitlnl 
to eriuitahlc relief, ff'iw'n'fsrt Ilt’f Chtttlhry », 
S'rnpulUrt Ahm^d Cho'clhry, S C. IP. N. 23i, 
an-l (fm'iT Khm v. Sqh Kh'in, /. 1. H. 17 Ram. 
/O'/, rorerred to. Per fTnosr, y.— -TIio case of 
AtnfUnfwh V. Cro»', I. C. 1} 3 Cak. 5??. and 
AVif't C/mnd A'yef v. ,'?Ai6 CAufwfrr Roy, /. L. R. 
lU C’lk. 373, do not My down any ruh of fair prc. 
<l<((hng the Onirt from aflordm^ relief to « dehtor, 
iiKlcpendently of a T'l of tlio Contract Act (IX of 
fSTS}, oven sv)ien th** bond providci for Iner^tseil 
rate of inlerfst prtHp'ctn cly nnd not rctroipectlvo- j 
ly, where a prruicr gniun'l for eneh etjmtahJc relief 
IS mado (Hit I’cr UvMi’ivi, J.—The stipulation 
for Increased mte of interest may bo a penalty, Lat 
is not netcssnnly so merely liccniMO tho Increased 
rate Is nn cvnrhitaiit one} whether it ii a penalty 
or not Is rather n question of fact than ono ol Uw, 
and tfio Court muit tonshlor whether t>n tho ci'r« 
ciimstanecs of the case the defendant* ha I made 
out tliclr eliitn to cquitahlo relief. /Aimm-fra 
/foy v. S^raiwl'lcn .iham^d Chotelhry, 

1? C. IP. X. 324, distiiignisheJ. .r<T(w Haq/ti't 
V, Oovlnd Jt'imji, 30 Jiom .i. C. 3S3: Vnar ' 
A'/nii V. Hok Khon, 1. L R. 17 Rom. fOI/ Dirhook | 
Xofh ZVindov v. fl.im Lodotn Sinj/t, fjf if A. R. j 
I5I ,• Mngmfniii .IfnraYiri v. Rajpoti A’ocri, I L. R 1 
'<0 Vnk, SG'i HoJi* and Surijn Narain Stny v. j 


ItfTEREST-contd. 

4. STtPVLKTlOS'i AMOU.STf.VT Oil N'lr TO 
r£X.iLTff:^--- 0 H/i. 

a pcaifty unicr «. 74 of the Cjotra-t Act. and 
although under the provisions of a. 2, Act XXVTI 
of IMl. a roan svas free to contract interest at any 
rate (htt bo chose on the borrowed money and 


eouM see whether the P'0 vision a» to enliancetlrn ter- 
eft wst a?rccl opon «f htercft, or whether h ws* 
intcnJe/1 to bo A penalty upon the principles of 
equity and Kood conscieocc. and that in this case tbo 


referred to RsMBxpnt ftOY CitnsvonrRr t. 
.Scaucomv .\inMco Cfion'onar 2 O. W, W. 2 !J» 


01 . ■■■—■. - ■ . ,Uw/yvye. 6 on(f 

— /’ad»«re le i>oij on ilu* tfole— 5l«p’do<fc» 
lor tht fxi'jmfnt of rnl«7iie"f inlfrtit from dnU of 
tdt «f«f« of reif.t'dion—irAdSrr etteh 
wf-ition tl « p-nofly irArre a turn 4* rntnUmta 
t» lh< confrfl't ns fAe cpio'dit fo he jatd i» "•< »/ 
a ^rrocA of tht eoi»tmrt~^ontroet Art (/X of 1$‘3), 
e 74 In » mottgose bond sr\e« the parties 
arc ndulls the provision as to interest was to the 
Wlosnnj; ellcct : “On account of interest of the 
said sum of money, you shall take the profits of the 
*a>d lands, and 1 will pay R2(J per annum as the 
. . vpsr to veat by tretting the 


00, — Coflfmcf Att 

{IX of iSr-2), s T-t—lnIfTfft .let {XXVUl of 
1S5>). «. 3. si borrowed from S 71700 on a jaort- 
cayp-bonvl aereeing that ho ivouIJ pay jn return 
111,000 by a dted number of jnstnlwJents, and tJjsfc 
on fniliiri:' of any ono iHStalm(*nt he would pay 
interest on tho defanhod inslalracnt at the rate 
of ono anna per nipco pof mensem until the date 


rrineinal; and for the toiHi eiuuuu.. ..u— . 

I It will bo, 1 avill pay up to the dale of repay- 
I went at the rate of half aun* pec mpeo per 
ui^nwm ’• f/def.- that, inasmuch as what was 
j apseifiod m the contract WM only the enhanced 
1 rat© of interest, but no definite amount was 
I ,, »,r5r.<. navable in the event of a breaeb, 


2 0. referred to. Deio Nitii . 


.iSi I 


'olc. 212 
^ R. 22 
>. R. n 


I, I,. E. 37 Calc. 431 
4 C. "W. N. 122 


- Pmnlt'j 


JIoJ, Jer. referred to. f/ehl, lariher, that, even | say notrxn/^ 

If tlio’naid stipulfttlonin the bond <I«i not amount to j lerett Act. XXVJJI of 18 j3, Thee 
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DJlJEST OP CASES. 




INTEREST— on'd. 


INTBREST-cona. 


.4. s^rn’CLATioss amoi'.ntino or xor to 

TEXALTIES— <tmW. 


4. STfPUL.\TIO.VS AMOUNn.VO NOT TO 
PENALTIES— 


tlir Intcrc«t Act (Act XXVIH of 18.W) which takci 
(twty the eqiiitabto jiin«ifietion of a Court to ivliew 
aniTi'l i»'naltie« The Court wo'il'l relicro a «le 
len lant from the penalty of paving a higher intcfpat 
if it wa« convinced that the etipuhtion was intendeil 
to be really a penalty for en«iirmg the pvymcnla of 
in-talroenta on the dates agrcetl upon, and not as 


the "dharta” alone amounted to R21J. Held, 
that the stipulation in the deed as the “dharta” was 
not of the kind referred to m s. “4 of thoContract 
Act (IX of 1872). and that there was no question of 
penalty, but that, looking to the relative positions 
of the parties and the unconscionable and oppressive 
nature of the stipulation, the bencGt thereof should 


V Snlc AAen. I i. /• i>J«i iw, ivu>iww«. 
Mvnoo liEPvni V Denov Cimhin Svti 

ac.w.N 33 a 

C3. ■ - — • ■ Dfairia ” 2lli‘ 

lirnte njricuharid— C«<oiwcion/iif« The 

Hich Court as a Court of Equity possesaes the 
power cxerci->ed by the Court of Chancery of grant- 


Tlve principles [upon which such relief is granted 
apply to contracts in which orceeding/y onerous 


of the nsuty laws \jiutt uiniu, v 

J55, O’Eorfce v, Boiifit)6role. L. R 2 App Cat, 
$U\ Earl of Ayluford r. llorrts, L R $ Ch. 
AP‘ 4S4 , Keoili V. Sruilmj, L R IS Ch D. 
ij'9 , Beynon v. Ccoi, L. B- 10 Ch Ap SSO, re- 
letted to. An illiterate kurmi in the position of a 
present proprietor executed a ^mortgage-deed m 


est should be paid from the profits of certam 
malikana land of the mortgagor, and that, if the 
interest were not paid for two years, the mortgagee 
should be put in possession of this Imd As 
security for the debt, a six pies zammdari share 
was mortgaged for a term of eleven years. The 
effect of the stipulation as to ‘‘dharta ” was that 
one anna per rupee would bo added at the end of 
every year, not only to the principal mortgage- 
money, but also to the interest due, and the total 
would be agam regarded as the principal sum 
for the ensuing year. Ten years after the date 
of the mortgage, the mortgagor brought a suit 
for redemption onpvyment of only iR97 or aach 


64. Award of interest at a 

I penal rate— <7ompriMaiion for apeciaf damage. 

Intcrcstatapcnal rate sbouldnot bo awardedif 
j theroisnodemandfor It, orfor a snm by way of 
] compensation for special damage on the part of the 
plaintifl. TiKaMOis JavxittBPAS r. Gavox Ram 
I MATOOftADAS . , . 11 Bom. 203 

I 6S- - Notieo of intention to en- 

foroe penal rate of intereet. A decree-holder 


66. Contract Act, 8, 74— Eninae^'f 

rale of inUrtHon failure to pay on due date-^PenaUy 
— jjortgage — Compound intereet at a rate higher 
than that of timpie tntercet—Jrtereet at eoatract 
rale up to the date fixed by Court for payment of 
morlgage-taaney — Snbresuent interrjt at rate to 
be fixed by Court. A provision m a bond to the 
effect that the principal should be repaid with in- 
terest «>n the due date, and that on failure thereof 
interest should bo paid at an increased rate from 
the date of the bond, amounts to a provision for 
» penalty, and, under the terms of s 74 of the 
Contract Act, reasonable compensation should be 
allowed K^aehand Kydl v. Shib Ckitnder Rjy, 
1. L R 19 Cole. 392, followed. C7M7m,il v. 
Bri) Bhuhan, J. L R. 17 All 512, referred 
to. Stipulation for the payment of compound inter- 
est at a rate higher than that of Sirap'o interest is 
afiendty which should pot be aUowed. Ba\d Bath 
Dat v’ Shantonani Das, J. L R. 22 CaJe. 
143, foKowed. In a mortgige-decree, interest at 


HosHin Rhan, 1. L R. 2'> Cnle. 39 ; Haha- 
nja of Bharatpur v Rant A'oanc Dri, L, 
R 28 I. A. 3j Ba^fir Sayyai v Vdit Barain 
Sinyh, 1. L R. 21 All 351, referred to Ra'IES- 
WAX Frosao Sivcb t. Rvi Silavi Kisnps (1901) 
I. Ii. H. 29 Calc. 43 

8 Z 2 
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DIGEST OF CASES. 
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INTEBEST-fon/^. 

4. STIPULATIONS AMOUNTING OR NOT TO 
PENALTIES— fonW. 

67. Vaunt Lmita 

Hepenl .IcJ (-Y.YI'/// of 1555), f. 2 — Coufntrt .trt 
Amendm'nl Act ()'/ of 2SD9), ». 4— 

Pnneipfil sum, leoring >io w/xiy^We fcv 

tntlulmenl^ — Proihiona for tntfrct in cast »*/ 
default Dcfcmlant «a^ in'Icbted to plamllfl. 
as the stake-holder of a ‘ chit fund,” and 
undertook to }>ay the amount of the {irtncipat 
bv half-jcarly instalments. He further under, 
took that in case of default m thepajment of 
such instalments, ho uould pay mlore'^t at the 
rate of ono pio per niiiec |wr diem from the 
date of default No interest was payable on tho 
principal sum unless default ehould Im made, the 
instalments bein^ in repayment of the principal sum 
alone, without interest "Default haMn;; bcenmaile, 
plaintiff sued on the bond, whereupon defendant 
pleaded that the rate of interest was p-nsl and not 
recoverable. Held, that plaintiff was cntiticsl to 
recover The contract was not one which provided 
for the payment of a gnen rate of interest m any 
esent and a higher rate m caso of default. Under 
the agreoneot, the debtor Incurred no oblfgatfon to 
]iay interest at all on the money which be owed. 
His liability to pay intercut only aro'o ui the esent 


INTEREST— fonfd. 

4 STIPUL.\TI0NS AMOUNTING OR NOT TO 
TENALTIE^cn/if. 

piration of the fixetl time would be charge*! at the 
rate of 5 j>er cent, per mea=em up lo the date 
of ultimate recovery s HelJ, that, the increavd 
rate of inttre^t K-in-r very high, and tlure 
being some evidence to show that the stipula. 
lion was inserted to ennire prompt payment 
by the debtor, the ca^c ought to lie sent back 
for consideration by the Court Lclovv, fromtfie 
point of siew' that the provL'ion as to increascxl 
interest might lie [lenal, or that relief miglit J>e 


7 C, W.N.lba. 

•JO. - ■ JlortJ-Instiil- 

fji*nls— ‘Failure lo fniy in«/<if»ifnf>— /nf^ed at a 
Aiffher rote from the dnte of the fruawefi'on— rm* 
alUj. Defendants lorroued a sum of R200 from 
tbo plaiiitifis and cave a bond, datcvl the l-th 
December. 1870. for 11250. rcpayablo by monthly 
instalments of B5 The Ivond providm 


as from the dato of default is not a stipulation by 
wsy of penalty The explanation to s. 4 of the Con* 
tract Act of 1800, which provides that a Court may 
treat such a stipulation as a iwnalty, is permissive, 
and does not preclude it from holding otherwise 
Femlle .-That the words “which is put m issue,” m 
s. 4 of the Contract Act of 1890, mean “ which is 
in issue,’’ and that where there b an ajvpeal from 


68. mortgage bond — 

Penalty — Increased rate of tidcresf from date of 
default — Act VI of 1S09, s 4. A stipulation in 
a bond, for increased interest from the dato of 
default, may be a stipulation by way of penalty, and 


which date no payments wore made. The puuiuiis 
claimed interest from the defendants at the rate of 


ciiAiro (1002) 

71. 

t 4 ~f>ttpulation for 
compound inlerMt la 


I. L. B. aV Horn. 2.L. 

— Act TI ofIS9% 

enhanced tnlirest and for 
case of default— Penaljy^ 


rsf*. In case of default in the paymeui <.<1 


09, —Increased interest 

on default — Interest, jirofision for, m a lond — 
Penalt'/ lYhcre, in a bond executed on the 1st 
December, 1883, the stipulation was that interest 
would run at the rate ot Ij per cent, per mensem, 
and that if the amount was not paid on the due date 
the interest on the amount of loan from after the ei- 


the Subordinate Court ehould find vviieiiici 
tion of 0 per cent, was an unreasonable sutn 
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DIGEST or CllSES, 


( 5S00 ] 


lNTEIlEST-fot.fi. 

4. STiri'luNTlON'? AMOUNTING OR NOT TO 

TEXALTlE^i— fotif /. 

n* ft'TnirnMtinn, if nh«t mnii'i'n<Ati<tn 

fhouM nUon-pil «« r«i«on%M<' f« r llir non jwx mrnt 
of rrinfiiwt in the manner actpi-iI u|«in ; the «li|iii|. 
IxtK'n for jviMiicnt of ennipiun<I niten~«t licios 
Toianlctl eomi^’nMtion for non-imment of 
interest Alone. An<l not for noti-j\yx ment of jMnneipal 
AnvxmvlxI Cnimx r \tiRMiinRtM t“iitTT\ 

(1102) . . r. Ii, R. 20 Mad. II 

72. — >Sftpir. 

fifjon fAaf tnUrft thnlt hr *1 tntl'tl- 

mrnt* m rr/nymrnf o/ jiriAfi/nl It not /niJ on rfne 
(/,//•» — of .Iff I7«/ 7599fo 

jriop (o ifr eaminij tnlo fortt. A rlipulntioii in 
<1 bond that the {.nneipnl nun ‘hafl 1 k“ rr/viMl hr 
inMalmenta on jpeeilieil ilatex (no pro\i«i«n Inns 
ntde (or interest) an-V that, on default of Mich pay 
trenta of principal lieins made, interet.t fhalj be 
charjreablo a« from the date of the boml. i$not mthe 
nature of a penalt j StmU* Tliat the Contract 

.\et Amendment .\ct of 1S19 docs not apple to a juit 
flleil prior to the date upon «luch it came mtofon-e. 
C'Jil'f'ft VE>KATtsvMi «• VFtint K'l'Jntan (1002) 
E la R. 26 Mad. 445 

73. .4ff 17 0/ t$99 

{Indian Conlrael Amendi/ifnt Act), t. 4— Bend— 
rmaltn. Util, that a rtipulation in a bond for 
paj'mrnt of compound interest on failure to 
Txi; Fimplc intcre<t on the tame amount la nota 

, * “ ' the fndian 

VI of 1S09 

.25 All 26 

74 . __ — - i’fnflKy — Com- 

pouiid inlrrtit in litu of rimpie — .7ff 17 o/ tS99, 
4. 4 lUhi, folloieins the ruling in Ganga Dnjni r. 
B'ufichu Lnl, I L B. 'Jo All. 'J6, that astipula- 
tion for the payment of compound intcre't at 
the same rate as was payable u|ion the principal w 
□Ota stipulation bx xrax of penalty, within the 
meaning of the Explanation to s. 74 of the Indian 
Contract Act, 1872 J4 >kiDxs t .\nuxD Hrexi'c 
KnxN(l!)02) . . E L. R, 25 AIL 160 

76. .iff 17 of JS99. 

«r. 1 nnd 4 — Band — Sfipu/nfion for tnhancfd 
intcred, from dale of bond, on breach of foienani 
Jo yny M.lcrcel — Penalty In a bond executed 
on the Sth of Xorember, 1802, to seenre a sum 


INTEREST-fcn-/i. 

4. STirUEVTIONS .\M0U.VriN'G OR NOT TO 
TENALTlES-con-W. 

al-o. that, under s. 74 of the Indian Contract .Act, ns 
amcndwl by Act VI of ISOO. the stipulation for 
enhanced interest as from the date of the execution 
of the liond was a stipulation by way of penalty, 
against which relief should bo granteil. Brij 
B iiccna\ Dts r. Sixu-rn-Div AnxiioKniv (1002) 
E Ii, B, 25 AIL 169 

INTEREST ACT (XXXII OE 1839). 

See CoxiPROMisc — CovsTRrcTiov or, Ev- 
porcao Enrcr or. axd settixo aside, 
CoxtrnoxiisES . I. Ii, R. 26 Calc. 955 

See Interest. 

:^ee Omir Br.'tT.lcr. Ss. J". 141. 

I. Ii. R. 28 AIL 290 

E Act XXXIIofl839 — Cerlifiente 

of the Admtnidrafor-Gtneral reyisteriny a d{6( — 
** nViWfn ui*(rumfnf” A certificate of the Ad* 
rolmstrator-General admitt inc a debt to be due is not 
such A “ written instrument ” as is contemplated by 
the Interest .Act (X.VXII of 1839), because the 
amount mentioned therein is not payable by rirtue 
of the certificate xebich merely purports to certify the 
registration of the amount of the admitted debt for 
the purpose of eonecnience in administering the 
estate. O'iRm NathMittbr v. .Admivistiutor* 
GEscRAtorBEsoAL . E L 25 CrIc. 54 
2. — Intenst not riaim* 

abU tchtre no ayrttmtnt and no demand in 
I/indii Zoie not nfiplitable in tasto of 
payment of inlmA Interest la not claimable where 
there Is no agreement to pay interest and no demand 
in writing ao as to bring tho case xnthin tho pro- 


followed. Sebrxuasia Aiysr t. Scbrsmaxia 
.Ayar( 190S) . , I. la R. 81 Mod. 250 

INTEREST ACT (XXVIII) OP 1855). 
6 . 2 — 

See ISTEREST — ^MlSCELUtN'ZOES C.X3E3— 
Coxipomco Interest ; 

7 C. W. N. 876 
^ Money Lent; E E. R. 29 Calc. 823 
See Interest — Stipctatioxs AiiocNTixa 
OR NOT TO Pen xlties. 

E la R. 25 Mad. 343 

INTERLOCUTORY JUDGMENT. 

See Civn. Procedyre Code, 1SS2, 9. 28. 

E la R, 33 Bom. 293 

' ■ ■ Judyment bated upon an 

ateumiilion or kypothetit tubtequcnlly tfeertained 
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UrFEEDOCDTORY JtrDGME!fT-c<»ieH. 


I IKTEKNATIOKAI. DAAF. 


to It fTTontoui — tit tortion vf 
caie a^fctfdly tit trrar. The Hirh Court oa 
appeal delirered an iaterlocutcty Judnnent te- 
roasdicg the caae for a findirs o3 a certain »vw. 
On the case cotninz ezain before a cjiffertntly 
eorsthwed Bench of the Hizh Coart lot final 
di'posal j lltli, that the temanding jodnnent 
vaa ccnclu'ire on all points therein fpociaUy de- 
cid“d lieycnd po«ili’jtr of rerudoa. l«at that it 
wa< otherwise trith rezatd to any part of the 
jedroent, wbieh conJd be ahovn to l)e ba«ed oa 
such nahtaLie or error as it arouM hare Ix-en the 
dntyof that Bench to correct, if it had been hrousht 
to rtf Dotife, arhea the jod^ent rras delirrird. 
P'T BaTarELon, J , — In so far 4a «ny part of 
the remand jadgment u ba#ed on an af-^tap- 
tion or hrpt>ihe*if, uhich »a now a«certaired to be 
erroneons.itfci, are think, t^'mpelcrit tou? — or rather 
it i« inenmhent on o* — to di-rezartl it. and to re- 
open that part o' the case aP«t«l by the error. 
EA^.TA^T IliitCBlSnSJ. T. pECRETal'.Y OT StATt 

/Jf-OSi , . . X I.. B. 32 BottL 432 

I^'TEELOCOTORY ORDER. 

Stt iLpTEAi— Dtcr.ttt. 

L !», B. S4 Calc. 725 

iSre AffEax— Es racTt Cisis. 

a C. TT. I?. 153 
3«« Arrm— OcDEn.* , 7 7^. E.222 

5 1 ?, vr. 160 

XIfcE.3hIad.lS 
I. X.a.SBocx250 
Su Aiteai to rsm- CorTACn—CasES 
nr munt Arptsi. tits on yor— -Ar- 
TCaUSLE OnDEPS. 

Stt CiTiL PEOernmt Cope, lf>0S, s. 2. 

X Ifc R. 31 All. M5 
Stt Cost? — Costs ly tbe Cavse. 

X I*. B. 25 Bom. 230 : 
Sie lyjtTvCTioy . X X. E. 31 Calc. 151 

Lettess BATsyr, ce. 15. j 

Stt Lettees Batejct- 

lI,.E.28Bom.292 , 
St' S.AV. P. Xayp BrvEs.'TE Act, s. 241. 
Sfc hcTESCfTEypEycE or* High CorEX 
— ClTII. PEOCEOrRE Co&E, S. <22. 

XXB,Sirad.S5e 
X tfc E, 4 AIL 81 
X X E. 14 Calc. 768 
XXB.18 Bom, 85 

Civil Procedure Code. 1882, a. 489, 

application for order under. An appbea- 
tjon for an order under s. 499 of the Code of Civil 
Proeedore can only be made by a plain<td after 
Aommoos has been served, and after teasonable 
notice of the infentJon to apply for the order has 
been given in mitiBg to the defendant. ScscoIha 
*. Rama-sami . . X X B. 7 Mad. 241 


S^e “ FoEEtov Jrr*Gi:E5T«.” 

I. X B. 32 arad. 489' 

intekpxeader suit. 

.?<re BAHJfcsT . 5EXE.dp. SI 

Stt CrrtE rncKrcprrE Code .\ct. ISSX R*. 

473 (c), 5SS (fj) X X B. SO AIL 22. 

S't Coer^ — SrECiiL Cvsr* — Lyrtr- 

nxAPtft Snr . . 1 Jlad. 360 

St* Peictjce . X X E. 82 Boa. 592 

Sfe SM.UX CAr.«E CorET, llorr5«iL 
— drrisoicnov — Co'CEysATiox roc 
Acort'rnos or Laxd. 

XXX20aiad.lS5 

X Person in position cf mere 

BtaXe-holder — PwrJcre. Uherea party lathe 
pofttion of a mere stAke>ho1der is made a defendanl 
in a suit, hi* proper conr*e under the Cinl Proce- 
dure Code IS to pay the meney into Court and ask 
that th* pArtie* rraUy jn*«re<t<d may be mStitute-l 
for liicx.-elf as defendants. .l»«ARA3it BrsTEAS r. ‘ 
CourttEcui. Tkanstoet A««ociAT:oy 

2 Ind. Jnr. N. B. U3 


2. XefeadsDt not clalraingr 

tvhole eub;e5t-tnatteT— Sad I'rrfyaliffy fnntr*. 
An ioterrJ*4der sujt L« rot ioprojedy rpastitBte'l 
merely becaQ^< Coe of the UeiendsnW does oo: 
claim the whole of the tubjrtt'taatter. //of?a'f v. 
Cat**, O. d- P. ohserrtd upon. StcRtrABT 
or State r. IfpOAitro Hoj^axs* . X 21*4. S$0 

3. Claims by plaintiir agniast. 

goods in respect of vrhleh suit brought— 
Cm7 ProtfSure Code, Ji'.?. t". 4:0 and /?S~Cosf* 
of ffa .mt* if— rreiyL*— iri<Te/ff.7 e— la 
Ifar l«93, o' (defendant ITo. 4>. a resident »t Hissar 
ia the PnajAb. coad-ned CCO bap of rspe=eed to 
K of Bombar, and dehrered them to the pUintiS' 
for camaru to Bonibsy. MTiile the goods were la 
tram-it to' Bombay, S, the consirnor, ordered the 
plsiatiSs to deliver theta to his arent F, iortead of 
to the ronsiznee, aad on the ISth .Vay F reqaftToef 
deEvervfromtheplaiatiSs. Before the goods coal J 
be deiiTcwd. however, the firm ijf B B S d- Co. 
(defendants ^’o5. 1, 2, and 3J clainwd them, sllegmr 
that Iher bad been ass-isned to them by K for rala- 
able cwtideratioa. The pUintiS, tkercupon filel 
this suit, praviau thst the defendants should fe 
leonired to inte^ead, and that they should be 
restwmed from suiaz theta (the plaintifi?) iar^pect 
of the said good'- The pUinti^ daimed to charg^ 
the coods mth payment of freight, wharfsce. and 
demarrare, and thm costs of fiat. iffW, (i) that 
the "mit was properlr i3*firnted by the psSntiSs 
as an interpleader smt so as to entitle them to theif 
coets; (a) that the fourth defendant, wi^ en- 
titled to the goods, subject to the |J ehan:^ 

lorfreiAt and costs ; (ml that the pUinttffs charts 
for wiarfsce and demurrare eonid not f» aUQweu. 
The coeds' remszned la the pUiatifis’ 

not bv reason of any nevila?t or defanll of the own 
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lIiTEFPZiEADER &t7X7*— 

lo l*l.f riHivcrr of them, but by the act of the 
pUmtilT* theni|K-lve«. «ho (.opt aful n-fu^ctltodclt* 
rrr then) for tljpir owd prntpftion «n<l beneCt. AH 
that they couhl presumably I'C entit1r«l to waa a 
reasonable warehouse rent, which, however, they 
ha<I not clatmol Buifsat . JIarooa axo CrvriMi. 
1 m>u r.AtLWAY Co « Sassoov 

I. li. n, 18 Bom. 231 

INTERPBETATION OF STATtJTES. 

kf StATnE,', IvTEr.M’ETVTION OF 
.S(f BenuvlTlnaMV >rT (\ lit «>r 

s Hio . . 12 0 W. N. 887 

C<^^SlTnt.’CTlo^ 

ktf llioii Covr.T . I. L B. 36 Calc. 701 
HTTEEPRirrER, 

omlBBlon to administer oath to — 

Ore I EUcaT . I. Xi B. 36 Calc. 808 

6feSv^^'Ilo^ ror I’riosretTios 

I. B. B. 36 Calc. 808 

Sworn Interpeter, nece&ait? 

for— Crunjnul Preerrfure Cm/«, JS$l, * l$k. 
There was no necesaitj, umJer a 103, Code of Cnmi* 
na) rfOc«f«f<*, Icr mtltitg u*e of a f«suJ*r}y 
a« om mterptvt rr to interpret hia e t i<U t ce to a party 
tnakioz a atatetnent. Qiets' t Madax Mr>t>rL 

18 W. B. Cr. 71 

CSTTEBBOGATOBIES. 

Ste Practice— C iMt Cists — Imerpooi* 
rosici 

- - evidence taken on— 

Ste Co>i'itS8lo>— C rimisal CA«r«t 

L I». B. 10 Bom. 740 

1, . — .^Discovery— FuAjnjrfiirjliena — 

Profile* — De/«l(te ^.leailingA— iiruM— Co'/r of Civil 
froeedure (^lel XIY of ]SS‘2), at- 121, Jlf- In* 
lerrogatoriea are not in thw country to be framed 
to anticipate or supply defecta of pleading or to as* 
certain the ca«e ol Ihfi other side. \\*heie the plead- 
ing of either party is too rague, the C.rurt may oaH 
for a further or fuller 'inttcn statement, or may 
frame and teconl i-ssuw until the case rais^ by the 
pteadins^ is a.<ccrtamedHith sufficient clearoess. A 
plamtifi may interrogate nith a view to obtain in* 
formation or wlmission in support ol his own case, 
and this right extends not oiuy to his original ease 
but al-o to any answers which he has to male to 
the defendant’s case, subject to the qualification 


in order to try whether he can discover any flair 
ID the delendant's case or sugsest anv answer to it. 
AU Kader Strn Hossaik Ali r GowivtP Pa«s 
I. Za B. 17 Calc. 840 
S. ■ - — — — I — Producllon of 

doctimewl* — Cole cf Civil Prortdure, 18^2, *a. 12j, 


lITPEBBOaATOBIES— renew. 



value as II t opinion of a party to suit on what is 
really' a question of law. Under the Civil Procedure 
Code, interrogatoifcA for the puri>o«e of eliciting 


Daat, /. L P. 37 Cole, 8i0, anil Weidem'in v. 
tt'tflpofe. //. R. 24 Q D. D. 53”, approved. Ss. 
121. 125. 120. 130, 133. and 134 of the Code of 
Citil Procedure diacuaicd. NfTTojfovB Dissfv ». 
SooBUT CiicsDER Law . L Ik B. 23 Calc. 117 

3. Interrogatories, omission to 

answer, effect of— C«nJ IVocrdure Code (del 
•\/r of /5SJ), M. J'JI, ]S^~pTarticr, Omission to 


iAiffa Zlebt Perafiod v. Santo Perabad, J, L. M. 30 
Cole. $05, overruled. Pitwvf SrKU CmnmzR »•. 
IxbBO Natq Baxerjfe . I, Ii. B. 16 Calc. 420 

INTEBVENOB. 

See Divorce Act (IV o? IBfiO). ae. 7. 11 
AXt> 45 . , 7 C.VT, N. 604 

X Ik B. 80 Calc. 480 
Z. Ik B. 80 Calo. 480n 
See Ejectsiest, sow for. 

1 Agra Her. 5l 

See TsxofsET . — EsroppEt by Cotdpct. 

I. L. B. 4 Calc. 783 
0 -W. K. 338 

Ste Osus OF Proof— Iktebvekoes. 

6 <« Parties — Pap-wes to Sctts — Rest, 

' Bom FOB, A>'D Iktebtesors Ef SVCB 

‘ Sons el 

See Possession, Opoer of Ckisiinal 
Court as to—Nottce to Parties. 

I. Ik B. 4 Calc. 650 
See Possession, Order of CBniiNAL 
Court as to — Parties to Pboctpd* 
tsfos . . .SC. "W. 1^. 320 

Aee Res Judicata— Parties — I sTEEiEir- 

o&s. 

rNTESrACT. 

See Appeal — Orders — Order under 

Mad. Reo. Ill 0 * lfin2. s IC, n.7. 

XlkB.24Mad, 05 

6re Maboviedan Law — Dfris. 

/ I. Ik B. 4 Calc. 142 

See Recclatiox >'o. V op 17.W. s 7. 

X Ik B. 20 AIL 277 
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INTESTACY— 

j^ee Right OF Suit — Intestacy. 

E D. R. 18 Eom. 337 

6Ult ’’ for distributive } share 

under— 

See Pahtjes — PAKT irs to Sni-s — 
Lfcacy, SUIT ror. . 13 B. L/R. 142 
INTESTATES' ESTATES ACTtXXV^OF 
1866). 

See LiJUTATroN . lOJC. W. N. 354 
INTOiXIOATION. 

!• Offence committed under. 

IntoxicMion should not be tronlMl as an Bp"rft%ation 
of an offence. OcF.CK t’. Zut-fckaf. Kiias 

8 B. L. E. Ap. 21 : 18 W. B. Cr. 30 

2. Bnlllatlon of offence. Kor Is 

it any excuse for it. Queen i-. AKCirurrEE Goa- 

s-ti.v 6 W. B. Cr. 68 

Qoees V. BonOEE Kn-ty . 5 "W. E. Cr. 70 

3' ~~ ■■ . — J/urdsf. In ft case 

of jnurdcr committwl in a drunhcn squahWe, it was 


htyentions and designs act (v 

OP 1888)--C(mfi. 

BB. 4, 6, and 30— 

entire title and interest of the inrentor : s. 4, sub-s. 
(4),of tboAct. Jroocf >•. Zimmrr, Z/o/i 5.t, followed. 
Jn (he tniUer of the Inventions and Designs 
Act, I8SS. Calstaun v. Siionr 

I. D. R. 23 Calc. 702 

‘ I* - 8. 20— /n/n'njrmrni of joifrni — 

Patent ron$i*linj of a eomlinnhon of parl^^ 
Infringement (u to one or more of meh parts, Ildd, 
that A valid patent fw an entire combination for ft 
|ir<»c«^s gives protection to each part thereof, '\hich 
IS new and material for that proce«s. Paries s. 
Stnent, L. ]S, $ pq, 253, foUouftl UcTtEB t 

Anutji BsncBA (tool) . I. L E,*2B All. 90 

2. — — “Pitlriel" ard 

‘•D«»tr«cl Court," sneanings of—“J)!stnei Courl,’' 



• •• . V. . • * < • • 

INVALID SALES. 

Sm Sale rs* Execution op Decheb. 

inventions and designs act (V 
OF 3888). 

1. — — — . — 68. 4 and 30— Inifnh'oa— /m* 


further, that it is for the i>erson who claims an cxelo- 
Mveprivilegcimdcr the Inventions Act to prove that 
the facts exist which entitle him to the privilege 
claimed Elgin SIills Co. r. Jlmu Sfiixs Co. 

I. L. E, 17 AIL 490 

2. BS. 4, 6, and 30 — iVete manufae- 

lure—" Process,” meaning? of In a ease where an 
inventor of a nen manufaeture or jiroee«9 sold the 
article produced by the process freely for a large 
number of years in the open marhet and then applj^ 
for a patent under the Inventions and Designs Act, 
1888: — Ildd, that, where profit is openly derived 
from the employment of a secret proccs”, there a 
public usei of such secret process within the meaning 
ofthe Act. The term ‘‘invention,” havingregard 


to ho raised in defence to an ncfion lor tho in* 
friPRomcnt of an excludtc prinlego_ acquiret! 
tinder Part 1 of the Act, but must he raised under 
tlic provl'ions of is. 39 and 31 of the Act, by apply* 
Ing to a High Court for a rule to show cause why 
the Court should not declare that the exclusive 

• • ■ • 1 . 1 V-,.- •..nnirmi fiv 


tUA.NDKA AVaK 
8. 30— 


See Bcrdev or Paoor. 


10 C. TV. N. 985 


Pule itsHed under 

$. 30 on reapondf afi— Pespondent ehe\c\ng cause by 
ttffdants~Is3ue directed to be tried— Onus of proof 
at trial. The applicant obtained a rule under s. 30 


espondent showed cau'e against the rule by aiuua- 
rits. but the Court instead of discharging tbe rule, 
[irected the issue to be tried. Held, at the ttiai, 
hat the onus of proof lay on the respOTdent. 
IEEXA.VD£B Guay, In re (1900) 10 C. W. N. 985 

8.‘51— "i^oprielor” of 

^Meation of desiyn in British India. In lt>9J 
be idaintiffs got a design for a ^rtain re^^ 
Bred under the Inventions and DcsigM Act. 
888, as being the proprietors thereof. In 
hey sued the defendants for damages for imi- 
eUng thin design. The defendants proved "“t 
leywore mahing the curtains, which were a a 


DIGEST OF CASES. 


( CSC? ) 


( CSC3 ) 


I^'VBK‘TIO^'S AND DESIGNS ACT (V 
OF 1880}-«mfW. 

8. 6l~^vnel<]. 

to !><• *n injitation of the pbinfifl's rr?i<ter(*d design, 
for* Bombar firm, sn'ldl^othst (he design had been 
eenMo the Ihimbav firm from a firm in t/>ndon lo 
1S'>7, that i«, liefore the plnnt»fl<' design vras regis* 
tJTfxf, in order that curtains of simdar design might 
l-e manufartuml in India and sent bach to 1/ondon 
for Mle. The pfaintifjs faiJeil to prore that they 
ritber had inrented the de-ign or had pjrcha«ed it 
from the inrentor Vrli, that the sending of the 
design by the London firm to the firm in Bombay, 
anth aihieli the fromer nere in no specially confiden* 
tial Tclatinn*. amounted to a publication ol the 
design in Bnti‘h India ; and, as the plaintifis were 
not the ' ' proprietors ” of the design, within the 
meaning of s. &I ol the Inrcntiona and iX’signs Act, 
they were not entitled to anv protection Bsiui. 
lUi r. ScuAE CiiAND (1903) X.li, R. 26 All. 403 

INVESTIGATION. 

Set Local. Ixtestwation. 

Set PoucE Inqcwy. 

IRONIOAIj PUBlilOATION. 

.See Ltfitx . . . 10 S, Xi. B. 71 

IRBEQUIiABITY, 

See Cim Pboceocbe Code, 1SS2. ss. 

SOC A.SO 31t . Z. L. R. 28 AU. 238 

Sh CiTU. Pboceccee Code, 8. 6/8. 

I. LB. 29 AIL 692 

5ee Ejectiio.v oe DEcncc—lBBEoctai. 

ITE. 


affecting or.not merita of case — 

Set ArrtLUiTE CoruT — E kboks arrEcx- 
I>Q OR >0t ilEBlTS OF CASE. 

Set tViTKESS — Civn. Cases. 

I, LB. as Calc. 3T 

in appointment of guardian ad 
litem — 

.See JlEJOE-^RfipBtsESTAnov Of Miicor 

IK SciTS . X. D. B. SO Calc. 10^ 

— in arbitration — 

See Areiteatios — D cTiEs ako Rowers 
OF ABSiTftATOBS . L B. 28 1. A. 19B 


in ciril case— 

Set ATrAcmiEAT— ScBJECTs or Arraca- 
.MEKT — TBcsr Properfy. 

I. Xi. B. 28 Calc. 574 
See Execctiok op Decpee— ' ftlA«rSrEBOT 
Decrees roR Execctiok axd Powers 
OP COCBT . . 0N. 'W. W 

I. L E. D Bom. 153, ISO note 


See JenoE— .powra- 


I. L R. 7 Calc. 894' 


niREODDABITY-fon'd. 

in ClrD case— coneW. 


See MadR-vs BoerKDART Act.ss. 21. 25, 23. 

I.LR.I2Mad.l 
5<e Pitivy Cockol, PatcncE op— Be- 
ntABJSO . 1. W.ZLT.C. 61 

S Moo. X. A. IBB 
See Sxte iv Execctiok or Decree — 
Bode op Execctiov — M oRiotoE. 

X L B. 28 Calc. 73 
See Sctebistesdesce of Hioh Cocbt — 
Cjtil Procsdcrs Code, !8S *, s. 622. 

In criminal case— 

See Cosiyi.AiKT— Distussu. op On* 

rUAtST — CROCSD TOR DlSMlSSAl. 

See CftiJirvAL Pbocepcse Code (.ActT 
or )SPS],ss. 145, 435 

I. L. B. 00 All. 41 

See CrivwaC Peoceedixos. 

" 5 C. W. N. 252 

I. D B. 25 Mad. 648 
I. LB. 24 Mad. 875 


^ee pAtSE Etidexce— Coktridjctdry 
ST^T t'lE^TS . 6 O, W, N, 840 

See JoiKDER OP Craro£8. 

LL.R. 12 Mad. S78 
I. L B. 14 Calc. S9S 
XLB. 16 Bom. 491 
X L. B. 14 AIL 602 
XLB.20 Calc. 418 
XLB. 27 Calc. 839 
1 O. W. N. 85 
B a W. N. 888 
I. X B. 20 Calc. 385 
X L B. 26 Mad. 125 

See JCDOE— Power. 

21 W. B Cr. 47 
S3 "W. B. Cr. 69 
XLB.SMad.lI2 
See JCDOMIKT— CRnUKAE C sses. • 

XLK.20Cale.SS3 
X L K. SI Calc. 121 
X L B, 83 Calc. 602 
See JcBT JmT is Sessjoss Cxse^ 

TC.tr.N.iee 

X L R. 26 Mad, 60S 

^ee PoSSESJIO.K, ORDEa OP (Tedukal 
Covet as to— Cases jk ■miioi 3 Iaois- 
TBATE CAN* DEODE AS TO PoSSE-jSIOK. 

6C. ■W.N. 710 
Set Rextsios — Crijhkae Cases — Jcdo* 
SIEXT, nEPECTS IK. 

X L B. 1 All. eso 
X L B. 13 Calc, 272 
See tVnfKESS — C eimikal Cases — S r>j* 
MOKIKO tVlTXESSES 8 C. W. N- ®48 
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IB.RE GDI* ARITY— toncW. 

in sale— . 

Ste SxLt: FOB AimrAjw op Bpst— Set* 
37X0 ASIDE Sale — I snEarLABnT. 

S*i Sale for Arrevrs or Devesce— 
Settixo aside Sale — iRBEonanm*, 
See Sale ly Execctios op Decree— 
SErrrvo ASIDE Sale — iBREotrtMVRrrY. 

in serving notice — 

See Sale for Arrears or DEVEyrn. 

L D. B. 34 Calc. 981 

in transfarring a criminal caao— 

See JcRiSDicTio’?. 

1. !<. B. 36 Calc. 809 

IBEIGATION. 

See Landlord and Tcnast — ^^attbe op 
Tenancv . I. L. K. SQ Calc. 093 
See Neolioence ’ L L, E, 24 Mad. 30 
See Hailwavs Act. ss. 7, 10 and il. 

' I. L. R. 2£) Mad. 032 
See ItfoKT TO CSE or Water. 

Z. L. R. 10 Mad. 333 
I. L. B. 29 Calc. 100 
5f«niPARiiN Owner. 

I. L. B. 26 Mad. 230 
1. 1.. B. 29 Bom. 357 
I. L. B. 85 Calc. 851 
See r.ipABJAy TlionTs . 11 C, W. IT. 85 
ISAMKAWISI BAPFBS. 

See EnDENCE— C ivil Cases— SImcel* 
laneocs DocCJiEMs—ISAJt.vAWisr Pa- 
pers . . 8 B. L. B. 504 

ISDAITD FORMED IM ITAVIGABDB 
RIVER. 

See Accretion — New Formation of Al* 
LCVHL Land— C ncBs or Islands is 
Navio*ble Fivers. 

' S»e Act IX or 1847 . 6 B. D. B. 255 


1. Framing and Settling Issdes . 5570 

2. Fresh or Additional Issues . 6872 

3. Issues in Rent Suits . . . 5880 

4. Evidence on Settlement op Issues 5881 

5. Issues in Special Suits , . . 5581 

0. Omission to settle Issues . . 5886 
7. Decision on Issues . . - 5557 


— abandonment of — 

See Pleader— A cTHOBiry op, to bind 
Ghent . . I. R. 29 I. A. 76 


I ISBIIES— fGflt/. 

— ■ - - dotarmination of— 

See Res Judicata— Mattebs ly Issue. 

— non.raiaing of iSBUeas to limit- 

ation— 

See Limitation— Question op Ldht- 
ATION . . li. B. 20 I. A. 78 

pToUmlnarF iesuo— 

5« Costs— Special Case — pBEtnicfAKr 
I'sce . I. L. E. 20 Calc. 763 
• raisingof— 

See Practice— Cjvn, Cases — Issues. 

1. FRAMIXC AXD SETTLIXO ISSUES. 

/* — ■ Mode of framing issues— 

Crni ProeeJiire Caie, IS^O, a. ISO. StnMt- 
Under b. 139 ol Act Vill of 1850. the issues were 
to be framed upon the plaint, written gtatementj, 
and allcgationa of the portics or their coun 0 !. 
JlACKiNTONH r. Teaiple . 2 Ind. Jut. IT. S, 833 
0 . . - , , ...... Pfai'nl-^IFrtUeH 

ana orai atnlernenta. The issues ore to ho frunied 
from ail qnesUoTis ot iaw or fact upon nhicb the 
parties toay l>© at l«8iie, and are to l>e collected, rot 
mcKljr from the plaint, nor from the Written state* 
ments, bat may also be tahen from the oral state* 
iDcnta of their pleader#. KowsriLVA Dossr* r. 

I ItAii JcaocRNATn Dev* Sircar . 8W. E.262 
I iliN GoBtND StBCin V. Umbika Monee Do«tA 

I iew.R.si8- 

3. — CiWf FroeaJi/re 

Code. JSS9, a. /W— Pfamt— ITriWen and ornf 
atatements Under b. 139, Act VIII of 1859, 
the Court may frome the issues from the oial 
efaznination of the parties or their pleaders, notmth' 
etandmg any difference bctireca the allegationa of 
fBCt contained in those examinatioos end thaallega* 
tions contained m the written etatements. Ssa- 
ITEBXADI BEOUM V. HUIMAT BAnADUR 

4 B. L. K. A. C. 103 ; 12 W. R. 61S 

4. Dird procedure 

Code.l85ff,e, 135. AOourt caoaot refuse toenqnire 
intnapIcapetupbyBplatintiff’a pleaders w reply to 
questions put them by the Court, although such pl^ 
wa» not advaneed in the original pkint. S. J^9, 


wntten pleadings. Kqbeebooden Ahjj^ — 
Bi«ee . ..... SW.B.asl 

5 - Cit'd procedure 

Code, 183S, a. J17. A Court in framing i^es ij 
not bound down to the language of tlie plaint ana 
written etatement, but may frame them not only 
front the pleadings, but also from the atatem^ta o 
the parties and their pleaders made before the Court* 
M«oaED JtAnaooo Sir^ 
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ISSUES — <orl I 


IBBVES-contJ. 


I. TRAMIKO AND SETTLING ISSUES-ron/rf. 


1. FRAIIING AND SETTLING ISSUES— cowW. 


6, — Einft vwrdi 

f/ rd'j/ifiy \\*hfrc therights 

in a ca'o have to be dctcnninwl by reference to the 
won!' of the Ticci-'laturc then tho«c wonla ahouM 
l>e u'e<I for the purpose of the i«sue? so far as 
circutn«tanres porniit L\KanMANnAa r. A\jrA 

LA^E (loot) . . 1. Ii. H. 32 Bom. 360 

7, Settlement of Issues — Cm/ 

Troeofurr Code, /S53, a 139 I»siiea are to be fixed 
under » n't. Code of Civil rroceilurc, when both 
parties appear, and the Court con ascertain from 
them what arc the pomta upon which they arc at 
issue The Court rt not bound to fix any issue w ben 
the defendant does not appear, but oucht to procce»l 
under s Ul to hear the case er pnrfe Ameer 
Ali SowDiocR «• Ijiamoodeex . 16W. B. 146 

8, — — form of issue* 

re^uis'fe for Jnnl The ia«ucs should raise matters 
fairly in controversy between the parties, even 
thoush the pleadings may be defectively drawn 
CA>yAM'lAt, AtAIR t. VlJAVA RaOC^ADA RaVOA 
Samv Sf^aAE^^i^Aa . . . fl Mad. 114 

9 , — — Nature of issues 


or as are essential to support a plea and are denied 
by the plaintifl. Slero pieces of evidence which 
are to the adduced to enable the Court to infer the 
truth of a material averment, ought not to be 
made the aubject of a aepacate usue ; not should 
the zDotises of the plaintifi m bringing the suit 
be put in Usue; for if he have a good cause of 
action, hiA motives, as lU-snll, pique, etc , would 
not be an any answer to it Bines v. Fcrzcjd Au. 

^ 3IT.W.303 


The duty of a Judge in clearly aseertaioing the 
real points in dispute, and framing issues accord- 
insly. pointed out. ApAtA v . Kama 

X. lu B, 3 Bom. 210 


11. Suit ayainel 

tntnor—lseve not founded on ‘plainUff’t affirmatne 


Wards 22 W. B, 480 

12. ■ Suit for possM- 

ston under deed of gale~Iseuee to be ratsed~Proef 
Of title. In a suit to recover possession based on 


a dc«l of sale: — Weld, that the Court could have 
rni«e<l i«AUc3 as to ownership and possession, os. 
even f the sale deed were not proved, the plaintiff 
mighthavc been able to substant'atea ti'le inde- 
pendentiy of it Govivd u. VrrnAi, 

I. Ii. B. 20 Bom, 763 
^13. " Eauinij issue on 


PEUUt. Baskisq AMD TRapiko Co. V ' Prawjtvai:- 
DAS Harjivavdvs . 2 Bom. 272 : 2nd Ed. 268 

14. Inconsistent issues— 

inftuenee — Trial of tssties. The execution of a 
hihanAnia having been denied by the plaintiff, a 
Mahomedsn uidou and purdanashin. in a si it 
brought by her to have it set aside as fabricated, she 
also allegctl tt at undue influence had been exercised 
upon her. It was decided upon the evidence that 
the instrument was pnuine, having been ereiuted 
by her of her o«n free mil. The above questions 
beinginconsistentinthooe another, the latter shnuld 
not have been admitted to form part of an issue 
together nith the former. On an issue of undto 
influence, rightly raised, a Court should consider 
whether the gift in question (a) is one which 
a rigbt.minded person might be expected to make ; 
(5) IS or u not en improvident act on the dqnor’a 
part:(c) is such as to have squired advice, 
if not obtained by the donor; and (d) ubether 
the intention to mahet the gilt originate with, the 
donor, the principles being alnajs the same, al. 
though the circuicstances may differ. Makomed 
Boksb Kbas V Hosseis Btpi. 

I. Ii. B. 16 Calc. 684 
Ij. B. 15 1. A. 81 


2. FRESH OR ADDITIONAL ISSUES. 

1. Baising iesuea not 'raised- 

in pleadings— Proeeerfin^i against pohey or 
morality Aitboigh a Court may have the right, 
and IS perhaps even under an obligation, to take cog- 
nizance motu proprio of any objectioA manifestly 
apparent on the face of a proceedingshomng that it 
la against morality or public policy, yet uhere this 
is o^y to be collected from the evidence by inference 
and 13 capable of explanation or answer by counter- 
evidence, It is highly inconvement, and may leiul to 
the most direct injustice, to enter into the enquiry if 
the issue has not been presented by the pleadings 
or the points recorded for proof Fiscees f. 
Kamala Naieer 

3W.B.P. C.33;8Koo I. A. 170 

2. Question raised 

at Aearin^ o/ suit. We/d, that the Court was not o 
its own motion competent to determine a question 
which was not alleged, nor raised by the pleadings of 
the parties. But if the question was taised even on 
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TSSUES — conUl. 

12. FRESH OR ADDITIONAL ISSUES-conH. 

<|ie day cf fho licaring of the case at any time before 
the dcasion of the case, the Court ou"ht not to haae 
rt-jcctcd If, because it w as not raisetl by the amtten 
Ftatemcnt, but ought to have framed issues to deter- 
mine the question. DvASllONKEH r. MAltOMm 
AUEE.V-OOD-DEEK KlIAX , , 3 AffTa 246 

,,,, ■■ ■' 5uif for vrc' 

tmj^don \M,cn the plaintiff clairowl pre-emption 
on one ground, and the Court rai«o<l nn issue as to 
/us right on another ground, to ubieh the parties 
fi'Scnted, and the case was decided against him as ho 
bad not proved his right on that ground t—i/rfj, 
that the Uurt would not interfere with the finding 
on sjvcial appeal Shew SckoyLsll r.WAJr.n 
AliKhait . . . . 13 W, 11.205 

Sbeojcttujt Roy v. Aswar Ali 13 W. E. 188 

, , , , Suit on ftnorinane 

— I ibt/i/y of wor/yaje. Where a plaintiff fads to 
sJiou^tliAt n mortgage, created bv certain persons os 
etmtnx and executors of a Hindu will, has been 
saliuf^- created by them in that capacity, the Court 
to do to. 


B. . 


4 ' Sudjor dre/ern- 

/«3K Of titlf. On the evidence, the defendant wished 
to raise issues as to the unchaatity and inability 
of the plaintifl to succeed, and as to her suirfg on be- 
half of another person, not having a!Ieg<^ that 
she was doing so, neither of vrh'ch matters were 
rtierrcu to in his written statement ; but leave to 
raise them was refused, and the Court htld that 
the plaintiff was, pnder the circumstances of the 
vase, entitled to rely on the title given her by the 
production of the title-deeds in her favour. Swar- 
namayi Raub V. Srkibash Koyae 

6 B. L. E, 144 

— as heir of 


..U-, KU emlluw gJOWlU BUU ITgSnJ 

the second adopted son as a trespasser, and seek 
t^o recover the property on the ground of its 
ha^ng belonged to the ancestor. Gopee Dou. 
i- Ghvisrhaolee BurooJee 

11 B. L. B. P. C. 891 ; 19 W. E. 12 
I». E. I. A. Sup. VoL 131 


TTTT A defendant is 

not precluded from setting up a defence which does 
appear m her written statement where the plaint 
dews not set forth the true facts, and the Court wiR 
I*AS«f« ^ **• Sooxdeb Naraix 

A.^DAHt' NaMDAB . 91 W 1? 4n*7 

' Narais Bose v Brojo Kisore* Grose 

23 W.E.m 


2. FRESH OR ADDITIONAL ISSUES-rtwLL 

in I8li, the ancestor nf the plaintiffs had obtained 
from thezammdar a maurasi Utemran l^a-.c of a cer- 
tain portion of his property. In IS37 the entire 
tamindari was put up to sale for arrears of Govern- 
ment reaenuc, nnl was purchased by Corerament 
M the h’ghe-t bildcr, who thereupon granted o 
lca«e for n term of twenty .atari to B'. This 
tetenue sale was never set a’dric; but in ISI-’ 
the Oorernraont re<tor.\I Ih? estate to the Rajah 
tamimlar with all the prior incumlvinees, butsnb- 
ject to Ida confirming the le.a.«o to IF. In 1844, 
the fuMierof the pliintilfs brousht asnit torecovir 
pfwscesion of their tenure, but the snit was dn 
missed by the principal Sudiler Ameen on the 
ground that the right to sue had nat accrued, and 
could only rti*© on the expiration of the lease to 
IF. Thw judgment was revcrseii by the Sudil-r 
Dewanv .Xdanlut.but was restored and afRrmed on 
appeal bvthe Judicial Committee. In the mean- 
lime, ami before the expiry of the lease to IF,oinng 
to certain fraudulent tran*actioD$ on the part of A, 
who bad got into possc««ion of the estsre as the 
purebawr of the inlrrests of certain mortgagees of 
the Rajah, the property was again pnt up to sale for 
arrears of Government revenue, ami was purchasoit 
bv Jf, a party to the traniaeiions abovementiooei!. 
The Rajah, however, succeeded m getting tbUsa’o 
tever^osl in ami obtained possesdon of his es- 
tate In 1871. In a suit, inditotedon the 23rd Octo- 


Amcen’e decision, confirmed bv the Privy Couneil, 
was to postpone their right to obtain possession of 
their tenure, until after the expiration of the lease to 
li ' ; that when that lease expired, the property was 
in the possession of J/, of the fraudulent character 
of whose title they had no knowledge and that their 
riebtto sue in the present case consequently arose 
only in 1871. The ddence was that the plaint dis- 
el<wed no cause of action; that the cause of action, 
if any, was barred by the law of limitation ; and that 
the tenure was destroj-ed by the proceedings con- 
nected with the Bale in 1837, which was never set 
aside. The Judge ArfJ that the plaint disclosed a 
cause of action which aro'=e in 1S37, and that the 
suit was consequently barred He accordingly 
dismissed thesuit without taking any evidenc’. On 
appeal to the High Court, it was admitted on the 
part of the plamtiCs that the sale of 1837 was never 
Set aside; but it was contended that the restoration 
of the zamindari to the zamindar, “ with all the for- 
mer incumbftnees,’ ’ gave rise to an equity of a per- 
sonal character agam't the Rajah, and tho«e taking 
under him with notice of the plaintifii, title to 
restore the plamtiffa’ tenure, which equity fastened 
upon him on hi« obtaining actual possession of the 
estate; and that therefore the cause of action 



( 5375 ) 


DIGEST OF CASES. 


( 6870 ) 


ISSUES — coni 1- 

2. rnESII OR ADDITIOKAL ISSUES— eonfA 

(»ccrur<l only m 1871. On tho j«rt of the defend. 
Bnts It WM objected th*t Die plainlifTa had no riphi 
to make a ' ' • 

equit j . 

raminda . 

could not now be«ct up iteui, iiiai, uiiiier 
189 an'l 141 of the D'll Proc«lure C*xle, tho 
plaintilTa mijrht Ih? allowwl to amend their casein 
any stage before a &nal decision; and iraamuch 
as if the plaintiffs’ case as so nmcndctl were proved, 
thesuit would not be barred, it was necessary for 
the determination of tho question of limitation 
that the case should be remarded to the lower 
Court for trial RAVDorAr. Kiux v AJonma 
Rasi Kiux . I. L E. S Calc. 1 ;26 W. E, 426 

9, Citsf Pnce/ivrt 

Code, I'S'', «- (W59, «. HI] — Ifhere «o tnjwa- 


Febsiud Sivob 

L Ii R. 6 Calc. 64 i 4 C. L. E. 353 

10. — ' Issue raised by 

Court ifAieh teas not raised by parties. The plaint* 
iSs in a suit denounced m the plaint their two 
eipatuiea to a sale-deed as forgeries, end oerer 




a case for 
them'elves 
V'ALixrLLAa 

. I.IaE.10 AU.627 

11. Giii7 Procedure 

Code, 1SS2, s li9 — Court’s authorUy to frame veto 
issues — Amendment of plaint. A Court is not 


sued the defendant as a trespasser claiming damages 
for wrongful occupation and for mjurj’ done to the 
land in dispute. Some time after the issues had 
been framed, the plamtiS appbed for an amcmlment. 


ISSUES — c onf'f . 

2 rilESfl OR ADDITIONAL ISSUES— conW, 

suit was based on the relation of landlord and 
tenant, and (ii) whether tho thikans in dispute 


lor mo tviii ciaimeu. luia, tnai ijio ouixiruinate 
Judge had no authority, under s. 149 of the Code 
of Cnil Procedure (Act XIV of 1882), to frame the 
new issues Nakivax Ganesh r Hari Gase'-ii 
^I.L, E. 13 Bom. 684 

12. ■ — C«anfia«, pouer 

o/, (o mnie foatract to bind minor— Afleralion o/ 


him by tho widow and succeeded to his estate. 
Tho lease haring expircil, a renewal for five yea s 
waa falen by the managers, but was surrendered 
before that period elapsed, during the minority 
of the eon. against whom, on his attaining full 


It did not purport to deal with the estate to which 
he 'afterwards succeeded, but was entered into 
by tho managers m their ~oivn names. Held, 
that tho case, as originally made in the plaint 
and raised by the Usues framed m the Court of first 
instance, which covered a wider ground, ns , 
that the son was|er8onally tound by the contract, 
as being beneficial to him, end on the ground that 
he had ratified it after attaining full age could 
not W altered in appeal into’what would be a. 
wholly different claim and raise entirely new * 


have been in fact a new suit Uebi, also, that the 


13. — Civi7 Procedure 

Code, s» 566, 567 — Framing a new ijjuc by tie 
Appdlate Court — KitdeTwe recorded in one suit 
admitted by consent at the hearing of ano'her— 
Appellate Court, power of. In the Court of first 
iniitance the appellant, upon the title of a sister's sod,. 
was one of the plaintiffs who obtamed a decree for an 
inheritance, the suit having been heard at the same 
time with another, in w hich relations of the deceased 
owner, alleging tbeinselves to be o! the same gotra 



{ • 587? } 


WOEST OP CASES. 


( 6878 ) 


■lSStJES-co».a 

2. FRESH OR ADDITION.\L ISSU^— ftwW. 

nith him, nlw ohta1nc<3 a docrcc m )iH hrir^ C\i« 
dencf in the latUr suit mci'.ed w that of the 
apidiant Ly con'cnl of pnrlic<i, Iwth «uila having 
hfin hrou[i:ht nR.tinvt Ihc Batne defendant, v\ho«e 
t*t!e as svidow of a ?on aJlopcii to hnvnltrnado/itnJ 
hv the lavt o« ncr was fct up in both, but \\a« not 
pro\ eJ Appeals liav in? ln<n li'«l in both a«»ts. m 
that brouplit by the Hiter'e eon a new l'••He was 
framed bj llio ApjjrUatc Court, under s. &'•«. '*tsil 
iWtslure Code, as to whether be was rnttUed as 
ii“arcst of bin, <ir was ereliided bv the othtT elaim- 
ante who^e nut wa«, at that tune eomiuotw'ssl 
IhU, that after wli.M bad taken (Jaee in re"«nf to 
both suits the Appe'late Court eould frame this i«>uc, 
although jl was new, and batJ not U-enramil bv the 
defendant’a written answer iVith referenee to the 
f I idence in the one euit haems Iwn impoitwl «.« a 
whole into tbe other at the first hearmc, and the 
pdmi"ion of evidence upon the trial of the new 
\“nUc v that the pattvea vntendwl that the 

ov idonoe should U* wlmittcrl nnd that no tm-puhrity 
ludt ken place materiallv affictm" the decree of 
the High Court, which disnii»v<sl the *uii of the ; 
sister's son on return tn.vde under a 567 fiiwot 
Dm i Naraisi Kcab I, L. R. 14 AU. 36d 

14 . — - Additional lostie— .Vn‘*er 

net IK lidinl, hut cotiftflenl iritfi it. It is com* 
pe'ent to a Court, ftt any tune before a 

ihcree, to frame an Additional i<»(ic eiDbracing a 
matter not included in the plaint fproviilcd it bo 
not mconsiBtcnt with it) or m the wTitten statcroent, 
hut which may apiiosr ujion the allejrations ma<)o 
■m Oath by tbe parties, or by any per^ns prc«cnt 
on their behalf or niiule bj thc plesdcra of mth 
inrnea or persons Monos v DoxcRE 

I, L. R, 6 Bom. 009 

16. Ctvil Proccflure 

Code, JS59, » 141 WTiere a Court shortlv before 
<fecision recorded a proceeding declsnng its inten- 
tion to frame additional i«sues, and rcservevl the 
actual framing of the issUcs lor the time of giving 
judgment, its procedure w as held not to be w arrant- 
ed by s. 141 of the Cod© of Ctvi! Pyoccdore 
Kavittl Kawixse Dvsste v. Oanny Cnimx GBfrtB 
16 W. R.J51 

IB. Freeh Issue — Patuny fresh 

t«ntc an alUrnatiie plea Where, from (be way in 
which tho issues were framed and the pleadings 
worded, it was clear that there was no contention 
on the part of the defendant as to whether the terms 


ISSUES— ronfd. 

2. FRESH OR ADDITIOXAL IS3UES-«nW. 


XcHonv Rov t'. Rvpiia Pr-nsjuD Riso 

I. li R, 6 Calc. 64 
See Okhov Coomvr CniTrsrjEE r. Dninvj 
Majitab C^ivvp . . , 22W.E. 299 


- Sjireial appeal 


V. ISllVQWAX Dl'TT 

2 B. D. E. Ap. 16 1 11 W. E. 10 
KnooDEE Rwi Derr f. Kishex nnvvn Go. 

l-EECiu 26W.R,146 

19. — Mo/kof dtaUng 

« ifA If by fnadTertence or other cauie the 

recorded Ksocs do not enable the Giurt to fry the 
whole ca«c on the tnent«, an opportunity i&ould 
be afforded by amendment, and, if need be, by ad* 
joumment for the decision of the real points in 
Kvue. Hvaoouax PEuttuo Faxdcy V MEvcR^r 
KooxvvaRts 

e Iloo. I. A. 393 1 IB W. E. 81 note 
R v>i rtnsuip Dctt f Knnro Monux Sn»w 
18 W. E. 287 


20. - 


* Ciiii 


Corfc, IS59, s lil-^PaistnQ fresh issue after htnf. 
inp the (t'uirnre. In a case in which, after the evi* 
donee of both paxtici had been taken, the prmci/al 
defendant asked for pertnissioQ to fife an amended 
vfrittcn answer wliich would in effect rai« anew 
question as part of the defence: — Held, that, 
wthojgh tbe mode of mab'ng the application was 
perbapa eomcwiiatiaforoial, it waa the duty of t'le 
Monsd, if it appeared that this was tbe real ques- 
tion between the parties, to amend the issues in 
owlet to its determination. IVhere a Jluasif rejected 
each apphcotion and decreed tbe case, and it 
appoaced to tbe Judge onappcal that the evidence 
on the record was eo&cientto deteemmothe ques- 
tion HeW, that the lower Appellate Court was 
n^ht in Giving effect to the defence. Boeye 
Meab c. Kbetoo Gobvi . . 20 W. E. 208 

, 21, Cittf Procedure 

Code', 1859, ss 133. Ul—Addmj or amendii^ 
issues. All that can be done under s 139, .4ct \TU 


lendant was entitled to fall back upon an atter- 
native plea and raise the question of compha/iCe. 
SHniOCHPKEE DasSBE V SnoWDAJIISBE OoSSES 

7 W. K. soe 

17. — JRaistng new 

issues. The Court wiU not raise an issue bo as to 


londo: 


JJJJ iiiuisuuiUDiiv of Issue— 

7«ui Pfoewlure Code, Act VIII of 185), 

Timl Procedure Code, Act X of 1577, s. H)- 
'odge is not bound to make any amendment m tno 
Bucs of a case, except foe tbe purpose of more 
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DIGEST OF CASES, 


( iS'O ) 


ISSUES -font f. 


ISSUES —coni t. 


2 . rnc^H on additional i-iscEs— <v.nff 


2. FRESH OR ADDITIONAL ISSCES-^owc.V. 


of -^uilly puttin ’ la i<«o? ntxl tryiii Oic ml quo«- 
. tjoT or question* m controTTriT «« di«clo^l by the 
pl-sdnc* on oilbcr «iK NtnoKt Rov r R%nii& 
rSF^JIVD Sl'CC.H 

I. D. K. 6 Calc. 64 : 4 C. !«. R 653 

CnjiE Bistc r 


22 ^ ■■ -tmrndtncnt o/ 

,.«uci nl h>nrm} — PrretK' Although under ter- 
ten circum-tance^ a Jadpe at n tnal may allon 
atrrndnient«OTra»'e ii'uesother than tho^^^eett!e«l, 
vet, ^hen a Jud^t *t the eettleraent of i-sjuea has 


27. — Oj^'clion no! 

ratud to Where no objection was taken in 

the grounds of (regular) appetl to the i«nes as 
framed in the Court of first nmsnce, nor was there 
any such contention in lho»c grounds as that the 
Ilich Court ought to direct the subordinate Court to 
tai-«e the proper i,«uC4, the Court rcfu>o»l to remand 
the ea.«e with a view to other i-wues being rai«etl and 
tne<l, as it thought It would not be justified to travel 
out of the record and make a case for the defendants 
which they did not inske in »h"ir plftsdincs in the 
Court below and which was not m i.»nj in that 
Court. JowAorxvrsi Sitcdsi Knssrisv r. Jim- 
Uiv Lall Misses . . . 2 S'W. R .158 


I. L. H. 4 Calc. 572 
24. Varying or raising ftresh 



Bam Nab iiv Ror r Nn,.Mo.s-EE Adhieabee 

23 W. R. 169 

Macsdctosh c Laia. Chavd Males 

23 W. B. 332 

25. EtprtsuQn o/ 

opinion by Court on i«u« no! lormally ratftd — 
Jitfaaalto p<rmil additional utut on appeal. Parties 
are not bound by an opuuon of the lower Court 
on a matter not in issue in the same manner as 
if the Jndze bad decided an issue formally and 


a. 354. the Court would condde. it right ta frame 
an additional L-.sue. Ntwas Nazim or Bemovu « 
•Amsao BEotni ... 21 W. R. 59 

26. Prodaftion of 

tn'dence on appeal. Where a quite new and 


the issues framed m the first Court the panieswere 
induced to al 
not be right 
account of 
.MrxKLE e. 

Al ta.AV.OUA 

Set Eshan Chcsder Seiv c. Dhoxate 

I nw.iLei 


3. ISSUES IN BENT SUITS. 

See Bexcal Tenaxct Act, s- 14S. 

1 C.-W.ir. 163 

L Procedure— Art X of JS59, a. (?i. 


to what the former rate had been, until the last day 
of bearing, a^r both ^irtica and sererafef the wit* 


adjourned, and a convenieut day fitd for trial upon 
the new issue. Case remanded aeeortlingly. &iu- 
HABi Maxdal t‘. JvDCXAXn Guose 

1 B. L. R. A. C. ZIO : 10 W. R. 163 

2. Recording issuea-^oi/Tlor 

— Art J of 1S59, e. 6i. Where both parties are at 
issue on any question upon which it is necc'sary to 
hear further evidence, the O-’llcctor was bound, 
under 6. 65, .\et Xdl 1S59, to declare and reeonl 
aoch Issues. SnooKOOMAB Sixaii r Cr.ri<E 

6 VT. R., Act X, 105 

3. Butt for arrears of ront—fH. 

ferwsor HBrirr Ciu'f Proreiliire Coite, a. “J. DCS, 
the camindar, brought a suit agaio't ii. a rai\*at. 


B. Dayal CuAxn Samov r. Namx Chimim 
.X oniKARi . 81kL.R.160il0 VT. R.S95 
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DIGEST or CASES. 
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ISStTES— conf,f. 

4. EVIDENCE ON SE'ITI.EMEKT OF ISSUES. 

1. — Summons to witness. Act 

VIII t'f 1R50 confcrrcil no nijtlionty on s Jud^ to 
issue Summonses to w iincs«es to attcml on the i-cttle-. 
ment of iisues. llic written statements roust be 


1 Ind. Jur. O. S. 16 : 1 Hydo 147 

Evidence, lionevcr, miglit, if necessary, be Uhen 
at the BOttlcmcnt of issues, tte 8. 14U of Act Vll( of 
IBS'} and s. 148 of the Civil I’roceilurc Cbde, I892. 

2. ITon^attendance of witnesaea 

— A’cccssnrj/ is*hm— .^ rf^yurnment /or htntiW} er». 
rf'Wfc. If the parties do not «ecure the attendance 


6. ISSUES IN 5PECI.\L SUITS. 

1, Smt to be declared proprie. 

tors of land and to assess rate of reaC--/««* 


nhieli the first defendant^iras the receotly^appomt- 


ISSUES— 

0. ISSUES IN SPECIAL SUITS-cenW. 

hibbanamah and a will, the former of which was 
alone eontfsteJ below hy tie pJaintifi; the lower 
Court w as right in not trj jng the hme as to the « ill. 
which was one rai»ed between to-ile/emJanls, 
BtiroWAN ClCV.VDEK BlVEnjEE n DCKIIKI 

Debii 8 WE. 85® 

4. leauea raised in suit for 

kflbuliat with interrenor. In a suit for a tabu, 
bat of twenty.fi ve parcels of land, wJiere the defend, 
antallegcd that heonlyhcld three, and thathewas 
not the tenant of the plaintiff, but of a third party 


I/eld, that the raiyat was entitled to bo heatd 
wbether he paid the rentsto the plaintiff andwie- 
tberhewaj bound to give the Jabuliat asked for, 
and plaintiff was entitled to be heard wbethec the 
raiyntheld three parcels or twenty.five. EtOBA* 
KisHonB TALrKUD.vit r, GotncK CmnruER Boy 

11 W. E. 868 

6. - — Suit to here right declared 

to usufruct of property— Diatrehoa 0/ Court. 


missed op certain issues m the Court ot hrsi in»ittu<.e. 


and only embraced a part of the matter in dispute, 
and the issue “ what is a fair and reasonable rate 
of rent ’ ’ directed to be sent down to the 
lower Court, Ktriiv SobbbajiaMYa r Chuth* 
Muttue Pillai .... 3 liffad 26 

2, Suit by tenant for posses- 

sion after alleged illegal ejectment — Qum- 
lion of right of cccupuncy- The question of » pre- 
RCtiptive right of occupancy cannot arise as an issue 
m a case where a tenant sue: to recover possesson of 
land from which he alleges e has been ilfegally 

\ ■ ' t 


d^Vnune. Gobin-d CffU.vDBE Sxsebjs:^ tviss 
, 12W.E.19 

6. Suit for land, forming en- 

dowed property — T’aliddy of ffrawf — 


recovei. iiABAiioot. t-. 

7 W, H. 27 

S. — ^ ^ — — Issue raised between co-de- 
fendants — I'aZidili/ of uitU One of the defend- 
ants to a Suit having relied on the validity a 


of wnom the portion m aispuie uu-o- 
the possession of hw (defendant’s) 'vetwof' 
L that the malerial point to try v?as 
itiff’a ancestors had iroia the time of 
it been in possession, or whether the a 
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DIGEST OP OASES. 


( 5S84 ) 


1 6 SITE ■ 

C. ISSUES IN SPECIAL SDlTS--eonfA 
had been inhentoil according to the ordinary 

— ./tr.L j 4 - 1 ... 


Abboit 1.2 \V . Xu Xbia 

7. Suit for damages for eject. 

dent. In . ■ 

account of p p 

lessors bad 

another I'any, anti mai \miii luu t-ii.v]jiiuu im a 
Specified sum collected by himself the remaining 


IS SO E S — ^on/d. 

6. ISSUES IN SPECIAL SUITS— eonH. 

redemption. Mczooot Sixon v. CmniDEB 
iijisitzs Kooer , . . .Id W. B. 44 

11. Suit by patnidars for rent 

—Plea of lahhtra) title. In a suit by patnidars for 
rent nhero the defendants plead a lakbirsj title set 
nplong before the plalntili acquired their patnl, 
the issue to bo tried M, not whether the laUuraj 
title 13 salidor not, but whetberpliiitiffs havest 
any time rcccired rent for the Un Is in dispute. 
PoRBoonnsEK MullicE v. Molaem Bibee 

14^.11.140 

12. . Suit for damages and in- 

junction for cutting bund,— Issue* of title and 
eaute of action. In a suit to have the portion of a 
bund cut by the defendant closed up, and for an 
injunction restraining the defendant from so cutting 
the bund in future SpS to injure the plaintiff, field. 


8. — Suit for ejectment— Issue at 

to wrongful pos’ejiion of defendant^ Uhcre cer. 
tain aamtedars sued to recoier khas possession of 


9. Suit for poasesslon— Sole of 

mortgaged wnder.fenures for arrears of rent. After 
foreclosure, a mortgagee was executing his decree 
for possession uben an objection was preferred 
on thepart of the landlord as purchaser ollbe tenure 
which had been sold in satisfaction of his own decre® 
for rent A suit was accordingly framed under 
s.,229, Ciril Procedure Code 1659, in uhicb the 
mortgagee was made plaintiff and the claimant 
■defendant. Held, that the whole question was, 
which of the two parties claiming was entitled to 
possession ; and the issue to be decided was 
whether or no the tenure was sold sul^ect to pre. 
Tious incumbrances. ChTeoeR Mokee Dabee 
t>. JIoHzSH Chunpeb Baxerjee, 12 W. B. 460 

10. < — SuitfoT posaeseion whutu 

defendant turns out to be a mortgagee— 
Procedure In a suit for possession of a piece of land 
where defendant pleads liinitation, and his witness 
URCzpect^y discloses that his possession is that of 
a mortgagee. Ifefd, thatitwas impossible for the 
■Court to orerlook that testimony, and that it was 
its duty to frame an issue, find expressly on the fact 
of the mortgage, and proride for the r^hts of the 
mortgagee lor iJ the mortgage was found to 
snhsist in defendant, the plamtifi could not in this 
ease recover a decree for possession, but should 
be referred to a suit properly framed for 


whether the delesdanth&l eo used hia own piopeity 
as to injure the property oE his neighbour. Ntnto 
KisooRESnroE V lUit Kisiiobe Sinob Dbb 

17 W. B. 860 

18. Bait by mortgagee for pos. 

session without foreclosure— Pa««riy issue hy 
Court — C*vil Procedure Code, 1S59, s. lih In a suit 
to recover possession of certain premises on the alle- 
gation that dclendant had sola them to plalctiS' s 

• • - . ^ » A I—*, 


transaction and examined a witness thereon, 'i'be 
result was that the transaction was found to be not 


I •• I .11 •, 

«m the Court of first instance, under Act VIU of 
1859, s 141, to frame an issue as to the nature of 
the transaction, and that the suit was property 
dismissed by the lower Appellate Court because 

S intiff had not foreclosed the mortgage. NuXDO 
:x Mitter V. SnXso Moyee Debia 

10 W. B. 333 


14. Suit for possession without 

demand of possession — Decision by Appellate 
Couri mihout raising issue on point not raised. 
A suit to recover possession ol land in the ivrongful 
possession of the defendant having been decreed by 
the first Court, the decision was reversed by the 
lower Appellate Court because it did not appear 
9 A - 


vob. n. 
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ISSlTSS—conttf. 

5. ISSUES IN SPECIAL SUITS— 

that there had been any ileinand ot po*j.casion. 
'Held, that, before deciding the case in this way, the 
lower Appellate Court oudit to hare Iromotl an 
issue as to whether there nad 1>ccn a demand of 
possc'idon. Mahomed Basic Khah Ciiowphry 
V. JoDoo Mirdiia . , . 20^,11.401 

16. Suit for enhancement of 

rent — Ilmswg issMe as fo vottee of eJiAfliiemifnt — 
Frocetfure. In a suit for arrears of rent nt cnhanecii 
rates, whore it is found that asinRle nnliee has Iwen 
issued, although three are two hoWings at two rents, 
the Court should frame an issue w hich w vH allow the 
plaintiffs and the defendant, if they Mi*h it, to jn\e 
evidence — the former to show that the-two holdings 
are now held at one consolidated rent, and it may he 
enhanced as of one holding— and the latter that he 
iscntiticfl to have the enhancement mailc in such a 
way that he may (rite up one and retain theothcr- 
NiDiroo SIoKEB JoaiNce v Kis«en Nat« Bantb- 
JEE . . . . . 20 W. E. 442 

16. Suit for feoa for officiating 

atmarriages — Vni>j of Jt<d| 7 e— frajiuBj; 
Plaintiff aue<l to recover certain fees from defend- 
ant, alleging that he had a right to oflieiatc at 


the plaintiff was entitled to the right allegevf by him. 
and the issue was accepted hy the parties without 
any objection That Court held that, aliieit plaint- 
iff was head or ; enior of the caste he ccold not have 
any right m that character to any fees at \udJin 2 «, 
and acconhngly dismisscil the suit. In appeal the 
District Judge found that, if any such right ha<l 
ever existed m the plaiatiff, It has been taken auai 
by Act XIX of 1844 ; he nas also of opioion that 
the plaintiff had not been invited to assist and did 
not as'i-jt at the marriage ceremenym question, and 
he affirmed tt© decree of tlie Court below. Held 


hy custom to the fees claimed bv him. Apaye r. 
Rama . . . . I. X*. H. 3 Bom. 210 

17, Ibsuss in special suits — C»nl 

Procedure Code {Act XiV of ISSa), s 331—Spcetfie 
Belief Act (/ of J877), s 9 — Suit for poesMjfon — 
Execution of decree— ObstTuction~Ap^icatum, for 
removal of ohslrvchon registered as a suit — Question9 
arising »n such svit in the case of a claim num- 
bered and registered under s .S3 1 of the Civil 
rtoceduTc Code (Act XIV of 1882) in a suit between 
a decree- holder anrl an (fbstructing clwmant, 
the only issue arising is whether the person 
obstructing was in possession of the property in 
question ou his own account or on account of some 
person other than the judgment-debtor {i-e., the 


ISStTES— con/if. 

6. TS.SUES IN SPECIAL SUITS-rcnr/J. 

defendant In tho on-rins! suit). Nu qucVioii 
teqniring the decree to lx* re.opne<l ca" be rai'-e'l. 
Uahomeo Isvd f lltsiic<T\m BIN Takvpm (lOfU 
I. Ia B 27 Bom. SOB 


(!. OMISSION TO .‘JETTLE ISSUES. 

L Omission to raise proper 

ifiBUOB — Ciril Protfdurf Code, 1SS% e>. 13'ldil— 


(VIII of 185b). as. 139.141, aettlerl or recorded the 
h-iuea in the auit, although he allowed evidence in 
the eau«c to be taken. In such circumstances the 
Judicial Committee postponed the hearing of the 
appeal until a certi6ed copy of the proceeding* 
in the Cause ahould be transmitted, and, in the al- 
ternative of no such issues lying settled, set aside 
the decree of the Suddet Court at Agra, with 
directions to that Court to remand the suit to the 
lower Court to be tried upon issues to be settfeif 
and recorded in conformity with the provisions 
of Act Vniof I8j9. Rrwtrx PERsnsD r Jakkee 
pErsiuD .... 11 Moo. I. A. 26 


2. - Omission to raise issue on 

point In dispute— /’orficrf »rnpef;6'Ji’’cfd. Where 
the Court found that fhe de/endant was not preju* 
diccfl by the fact that no issue was framed on a cer* 
tain question. It con/inBed the decision of fhe Court 
below. Namv Vr.vK.iT»ft.»Tj»bM ohos jovixi- 
Ko.voA Vevxita NvniiMMA Row V. KattiM 
Ba^uiv* ohos Batlakvsd^ Rama Row* 

2 Mad. 470 


3 , . - Ooussion to frame issuea - 

7ro«ntl far nrv trial 'Where, on an appeal, the 
ounsel for the appellant admitte*! he could not suc- 
©fd on the merits, as the evidence stood on the 
ecord. and their Lordships vrere o! opinion that 
ubsfantial justice had been done, the mere omission 
0 settle issues by the Court of first instance, which 
ra* not made a ground of appeal to the first Court 
f appeal, but was noticed and commented on bv 
hat Court, was Md not to constitute a fatal 
oistnsl of the cause so as to render a new trial 
vcessaiy. Btmin Ptrshad v. JonXee Period, 11 
\Ioo. I. A 25. commented on. MnifA v 

6 B. L. E. 148 ; 15 W. a. B- O.Vi 
18 Moo. I. A. 578 

ManOMBO BaslBOPiXAn Bhoosia^v. 

^ Invuffieient 

round for rtmanJ IVhere the ^ower Courthad 
mifted to frame proper issues, the High Court 
-fused to tend the case back with a to th s 

eiiigdooe, because the parties had 
j«d at all by the omission, both of them harm 
dduced evidence upon all the questions upon w iur“ 
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DIGEST OF CASES. 


ISSUES — conid. 

6. OMISSION TO SETTIiE ISSUES— 

(hfy wftt mt differtnco rERLADli Sikoh Baiia- 
iK>oR r. Beototitos . . 24 "W.!!. SIB 

B. Tiftnand of rate 

— C«nl Procrdurt Codf. *. 351 In a suit for main- 
tenance, where the obj^t ion was tahen on appeal to 
the Pnry Council that no i«sues hail lieen ilirected in 
the Courts ^low : — Held that an ortlerof theHijrh 
Court, refemnp the matter to the lower Court for 
enouiry** to ascertain the amount of maintenance 
which might appear to be ju'tly anil properly pay- 
able, with reference to the means of the defendants 
and the other facta of the case, and to proceed to a 
decision in the mannerindicatedins 351 oftheOvil 
Procedure Code,” was eiiuiralent to a direction of 
issues, and rendered any further issues unnecessary. 
Kactiekaltasa Rc:cc\ppi KaukK-i Tola Udiak 
r. KACTimcAJAYA RrxcAPrA Kalakk.i Tola 
Udiar 

2B.Ij.R.P. C. 72 s UW. R,P. C. 33 
12 Moo. 1. A. 495 


7, DECISION ON ISSUF.S, 

L - Zeaues as haees of adjadlca- 


Bosi: . 12 W. B, 229 

2. If ecaasity of deciding on all 

isaties raised— ilrmcRif. In appealable cases the 
lower Courts should, as far as is practicable, pro- 
nounce their ofnnlons on all the important points, for 

K.. J..- .... .11 iL., 


PCDDOJIOXEE DVsSEE 

5 W. R, p. C. 63 s 10 Moo. Z . A. 470 


ISSUES— <one7tf. 

7. DECISION ON ISSUES-coacM. 



Ae/if that the defendant was not entitled to a right 
of occupancy. IltU, that the finding npon the 
question of notice based upon the admitted facta 
Wing snfljcicnt to dispose of the whole case, the 
Conrt erred in proceeding to determine any other 
issues raised in the sniL Basoasideo NAa.Anr 
Sixenr. SlACEExnn . I. li. R. 10 Calc. 1095 
4. Decision of case at settle- 

ment of issnes — OpporlonUy lo produce evi- 
dence. It is competent to a Judge to determine a 
ease on the day when the issnes are settled, if he is 
Mtisfiedthat the endencelhen before Mmisdecisi re 
of the matter in dispute, unless one^of the parties 


’ 22 W. B. 423 

•ISTAPA. 

' meaning of— 

See L.tXEiLOBX> abp T*sakt. 

I. L. R. 82 Calc. 61 : 8 C. W. N. 895 

ISTEMRABI TENURE. 

See Lease. 

See Lease — C ossTBCcnoK. 

'LIi. R.S0 Calc. 883 
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